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Introduction

G. Alan Tarr

The state constitution is the fundamental law of the state. As such, it should
embody the aims and aspirations of the citizens of the state and serve as the
foundation for the state’s political life. It also should facilitate—rather than
retard—political, social, and economic progress in the state.

Despite their diversity, American state constitutions share certain common
features. A state constitution establishes the institutions of state government and
prescribes how those institutions shall operate. Through its rights guarantees and
its prohibitions on governmental action, a state constitution largely determines
the scope of state powers, and it distributes those powers among the branches of
state government and between state and locality." A state constitution also estab-
lishes qualifications for state office and prescribes how state officials are to be
chosen. Thus it channels political conflict in the state and provides mechanisms
for its resolution. In addition, many state constitutions, not content to structure
state government, enshrine fundamental policy choices, sometimes providing
broad direction for public policy and sometimes prescribing its content in con-
siderable detail. It is therefore no exaggeration to suggest that the effectiveness
and responsiveness of state government, the policies that it pursues and the val-
ues that it advances, all depend fundamentally on the state constitution.”

As a glance back through history reveals, state constitutions have played a
crucial role in the development of American governmental institutions. In part
this has occurred through individual states pioneering constitutional reforms that
were subsequently adopted by other states throughout the nation. Examples of
the operation of this horizontal federalism include the movement to white man-
hood suffrage that occurred in emulation of the Alabama Constitution of 1819,
the adoption of partisan election of state judges that followed the example of the
influential Iowa and New York Constitutions of the mid-nineteenth century, and
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the spread of the initiative that followed its adoption by Oregon in 1902.° State
constitutions have also had an impact on national politics. In some instances state
experiments, such as the enfranchisement of women and the direct election of the
upper house of the legislature, have been incorporated into the federal Constitu-
tion. Even when state initiatives have not been adopted nationally, they have
often furnished the agenda for those seeking to improve the operation of the fed-
eral government. Recent examples of this vertical federalism include the cam-
paigns for a presidential item veto and for a balanced-budget requirement.

Finally, state constitutions in a sense “complete” the federal Constitution by
including elements not found in that constitution that are essential to American
government.* For example, the original federal Constitution did not need to de-
fine voting qualifications because state constitutions had already done so. Even
today, the federal Constitution need not address education and local government,
to take but two examples, because state constitutions deal comprehensively with
those matters. Thus many matters that are dealt with in the national constitutions
of other countries are in the United States addressed in state constitutions.

This is not to say that state constitutions always succeed in achieving the
objectives sought by their drafters. Indeed, the history of state constitutions is
largely a history of constitutional change, fostered by the conviction that con-
stitutional reforms would improve the performance of state government. Only
nineteen states retain their original constitutions, and most states have adopted
three or more constitutions. Even when states have not jettisoned their consti-
tutions, they have continued to tinker with them. The states’ current constitu-
tions contain more than 6,000 amendments, with most state constitutions
averaging more than one amendment for every year they have been in opera-
tion.” The frequency of state constitutional change through revision and
amendment suggests both an acknowledgment of the problems plaguing cur-
rent state constitutions and an optimism that their defects can be corrected.

The problems that provide the impetus for state constitutional change take
various forms. Specific defects in a state constitution may prompt piecemeal re-
forms designed to address those defects. Many state constitutional amendments
serve this purpose. In addition, a state constitution may over time cease to serve
the broad social, political, or economic ends for which it was created, in which
case fundamental changes may be introduced to achieve those ends more effec-
tively. For instance, the perception at the outset of the twentieth century that
state constitutions no longer sufficiently ensured the accountability of govern-
ment officials prompted constitutional reformers to introduce elements of direct
democracy—the initiative, referendum, and recall—into state constitutions. A
state constitution may also be changed because the citizenry wishes to make spe-
cific substantive choices different from those in the former constitution and
wants to devise new institutions or procedures for implementing those choices.®
Examples include the constitutions adopted in the South after Reconstruction
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that were meant to reassert white political control, as well as Illinois’ “Granger”
Constitution of 1870 and Montana’s “environmental” Constitution of 1972. Al-
ternatively, a state constitution may be changed to renew original constitutional
commitments when political practice departs too much from the original con-
stitutional design. When constitutional reformers do this, they are heeding the
admonition of the Virginia Declaration of Rights that “no free government, nor
the blessings of liberty, can be preserved to any people but by ... . frequent recur-
rence to fundamental principles.” Finally, a state may adopt a new constitution
or substantially alter its old one to respond to new problems or new conditions.
In doing so, the states are following the advice of Thomas Jefferson, who
claimed that constitution making is a progressive enterprise, that each genera-
tion can draw on a broader range of political insight and experience in address-
ing the changing constitutional challenges confronting it, and that frequent
constitutional change is thus desirable.® The adoption of the New Jersey Con-
stitution of 1947, the Connecticut Constitution of 1965, and the Florida Con-
stitution of 1968 illustrates this phenomenon.

Although only a few states followed the lead of New Jersey, Connecticut,
and Florida in revising their constitutions during the mid-twentieth century, the
political, social, and economic changes that promoted constitutional reform were
hardly unique to those states. This is true more generally. Many of the problems
and concerns that encouraged state constitutional change in the past were com-
mon to all the states, rather than idiosyncratic. And this is the case at the begin-
ning of the twenty-first century as well. All the American states are assuming
new responsibilities for policy development and implementation as power is de-
volved from the federal government and as new tasks arise for government at all
levels. All the states likewise are seeking to address endemic problems in areas of
traditional state responsibility, such as education, economic development, and the
environment. All face budget difficulties to a greater or lesser extent. Moreover,
all are confronting their responsibilities, new and old, amid rapidly changing po-
litical, economic, and social conditions. How effectively individual states respond
to the challenges facing them will depend to a significant extent on the quality
of their state constitutions, because these constitutions structure and guide the
operation of state government.’

This, however, is a cause for concern. More than two-thirds of the states
now operate under constitutions that are more than a century old, that were de-
signed to meet the problems of another era, and that are riddled with piecemeal
amendments that have compromised their coherence as plans of government. In
addition, the public disdain for government at all levels, together with the in-
creasing reliance on direct democracy for policy making in the states, suggests a
need for constitutional reforms designed to increase the responsiveness of state
institutions and to promote popular involvement that does not preclude serious
deliberation about policy options. Many state constitutions would benefit from
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substantial changes designed to make state governments more effective, equi-
table, and responsive, and to equip them to deal with the challenges of the
twenty-first century.

Previous volumes of State Constitutions for the Twenty-first Century have
tocused on overcoming the political obstacles to state constitutional reform and
on drafting state constitutional provisions. The present volume, in contrast, is
aimed at the substantive direction of constitutional reform. It is designed to as-
sist scholars, public officials, and members of the general public in identifying
the constitutional problems confronting their states, in recognizing the range of
alternative responses to those problems, and in choosing among those alterna-
tives. To serve these purposes, the book describes the variety of state constitu-
tions, analyzing their strengths and weaknesses, thus providing an overview of
the current state of state constitutions. By identifying those strengths and
weaknesses, it encourages officials and citizens to examine whether their par-
ticular state constitutions will enable their state governments to meet the chal-
lenges that will confront them in the early decades of the twenty-first century.
Finally, by identifying alternative approaches devised by the states to deal with
common constitutional problems and by assessing the advantages and disad-
vantages of those approaches, this volume provides guidance for those under-
taking the task of constitutional reform.

The volume is organized topically, with chapters focusing on each of the
major features common to contemporary state constitutions. The chapter “Rights”
by Robert F. Williams considers the protection of rights under state constitutions.
Four chapters—“The Legislative Branch” by Michael E. Libonati, “The Executive
Branch” by Thad Beyle, “The Judicial Branch” by G. Alan Tarr, and “Local Gov-
ernment” by Michael E. Libonati—examine state constitutional provisions deal-
ing with governmental institutions and their operation. Two chapters—*Voting
and Elections” by James A. Gardner and “Constitutional Amendment and Revi-
sion” by Gerald Benjamin—look at constitutional provisions dealing with the ex-
pression of the popular will. Finally, three chapters—“Education” by Paul
Tractenberg, “Environment and Natural Resources” by Barton H. Thompson, Jr.,
and “Taxing, Spending, and Borrowing” by Richard Briffault—consider constitu-
tional provisions pertaining to fundamental areas of state public policy. In dealing
with these topics, the chapters share a common approach. They identify the values
that should guide constitution makers and constitutional reformers in dealing with
these topics, survey the major issues pertaining to each topic, assess how various
state constitutions have dealt with each of those issues, and thus clarify potential
approaches to constitutional reform.

The use of the plural “approaches” is intentional and important. State
constitutions necessarily reflect diverse state constitutional traditions, histori-
cal developments within individual states, and the particular political com-
plexion of each state. As a consequence, no single model is appropriate for all
states, and this volume eschews the creation of a “model state constitution.”*°
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Having said that, one must also emphasize that the constitutional experience
of other states is vitally important for state constitutional reformers. State con-
stitutions share a more or less uniform structure, and they deal with a common
set of issues (as well as some issues that are distinctive to particular states or
groups of states).'" State constitution makers can therefore learn from the con-
stitutional experience of other states and can draw on their constitutions. In
fact, state constitution makers have regularly done so. The history of state con-
stitution making is a history of constitutional borrowing, of drafters looking
beyond their borders for how other states have dealt with the problems they
share." Judicious consideration of the experience of other states can yield both
positive and negative models, as well as helping to identify the range of alter-
native approaches for addressing common problems. The contributions to this
volume have undertaken to facilitate this task of constitutional comparison
and borrowing.

The three volumes of Szate Constitutions for the Twenty-first Century repre-
sent the culmination of several years of work by a group of scholars and officials
dedicated to improving political life in their states. Some of these dedicated in-
dividuals have contributed chapters to these volumes. Others too numerous to
mention have provided information, encouragement, and critical commentary,
and their contributions are likewise reflected in the pages of these volumes. I
personally have profited immensely from their efforts and their expertise and
want to recognize their importance.

This project would never have gotten off the ground without the generous
backing of the Ford Foundation. I would particularly single out the support of
Julius Thonvbere, my grant officer at Ford, whose enthusiasm for the project
never flagged. Finally, I would like to thank all those at Rutgers University-
Camden who played a crucial role in the completion of the project. Provost
Roger Dennis encouraged the formation of the Center for State Constitutional
Studies, and he and Dean Margaret Marsh have strongly backed its activities
ever since. Robert Williams, my colleague at Rutgers-Camden and Associate
Director of the Center for State Constitutional Studies, has made enormous
contributions to the project. His breadth of knowledge and his ability to nego-
tiate difficulties have been crucial to the success of the project. Sylvia Somers,
the administrative assistant at the Center, has helped keep the project on course
with her hard work, her sharp eye for detail, and her eminent good sense.

NOTES

1. State governments have historically been understood as possessing plenary
legislative powers—that is, all residual powers not ceded to the federal government or
prohibited to them by the federal Constitution. This is somewhat oversimplified but
largely correct. State constitutions thus operate primarily as documents of limitation
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rather than as documents of empowerment. With some notable exceptions, they do not
grant powers to the state government but rather impose limits on the exercise of state
power, and in the absence of such a constitutional limitation, it is generally assumed that
the state government can act. For indications that the situation is somewhat more com-
plicated than the traditional understanding suggests, see Robert F. Williams, Szaze Con-
stitutional Law Processes, 24 Wm. & Mary L. Rev. 178-79 (1983).

2. For further elaboration of the character of state constitutions and their devel-
opment, see G. Alan Tarr, Understanding State Constitutions (1998).

3. Horizontal federalism refers to interstate relations, the transmission of ideas
and policies from one state to another, in contrast with vertical federalism, which in-
volves the relation between the federal government and state governments. See “Editors’
Introduction,” in State Supreme Courts in State and Nation (Mary Cornelia Porter and
G. Alan Tarr, eds., 1982), xix—xxii.

4. Donald S. Lutz, “The United States Constitution as an Incomplete Text,” 496
Annals Academy Pol. & Soc. Sciences 23 (1988).

5. Data on state constitutions and state constitutional amendments are contained

in thirty-five Book of the States 10, tbl. 1.1 (2003).

6. See Mark E. Brandon, “Constitutionalism and Constitutional Failure,”
in Constitutional Politics: Essays on Constitution Making, Maintenance, and Change
(eds. Sotirios A. Barber and Robert P. George, 2001).

7. Virginia Declaration of Rights, sec. 15.

8. Letter to Samuel Kercheval, July 12, 1818, reprinted in The Portable Thomas
Jefferson (ed. Merrill D. Peterson, 1975).

9. These themes are elaborated in G. Alan Tarr, “The State of State Constitu-
tions,” 62 La. L. Rev. 3 (2001).

10. The National Municipal League created a “model state constitution” in the
early 1920s and periodically revised it over four decades. See 4 Model State Constitution,
6th rev. ed. (1967). For discussion of the political perspective underlying this model and
the model’s effects on constitutional reform, see Tarr, supra note 2, at pp. 150-57.

11. State constitutions do differ in the level of detail in their treatment of those is-
sues and in the range of other issues they address. Moreover, some problems are so state-
specific that no other state’s experience is helpful in solving them.

12. For documentation of borrowing during the nineteenth century, see Christian
G. Fritz, “The American Constitutional Tradition Revisited: Preliminary Observations
on State Constitution Making in the Nineteenth-Century West,” 25 Ruzgers L.J. 945
(1995). More generally, see Tarr, supra note 2, chapters 4-5.



Chapter One
Rights
Robert F. Williams

INTRODUCTION

State constitutions are, by definition, changeable. The possibility of changes in
rights guarantees, though, can be both attractive and forbidding. For example,
many people would approve (depending on the topic) of the addition of new,
more modern, state constitutional rights." On the other hand, one substantial
factor in the recent resistance to the calling of state constitutional conventions
is the fear of losing existing rights or the specter of acrimonious debates over
controversial areas such as abortion, women’s rights, public employees’ right to
strike, and so on. State constitutional rights are neither liberal nor conservative,
at least in a conventional political sense. They range from free speech and the
rights of those accused of crime to property rights, victims’ rights and the right
to bear arms. The words of one of the last generation’s commentators on state
constitutional rights remain true today:

The present complex social and economic structure of society, with its
new concepts of social and economic democracy, the possible im-
proper use of broadening governmental powers, and the bureaucratic
character of the modern state have but increased the importance of
and necessity for the inclusion of guarantees of individual rights in
state constitutions.?

Modern state constitutional rights guarantees can be seen as fitting into two
categories: (1) those that are worded identically or similarly to federal constitu-
tional guarantees and therefore share a common constitutional history (although
state constitutional rights predated the federal Bill of Rights in the original thir-
teen states); and (2) those that are not identical or similarly worded and therefore
do not share a common constitutional history. State constitutions contain many
different rights from those in the federal Constitution. They are differently un-
derstood and often differ textually. We will return to this distinction later.
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A preliminary point about the judicial interpretation of state constitutional
rights provisions, although not the focus of this volume, is necessary for an un-
derstanding of issues relating to state constitutional rights. For most of the
twentieth century, litigation relating to the enforcement of constitutional rights
primarily invoked the federal Constitution. Originally, of course, the federal Bill
of Rights applied only to the actions of the federal government. Most of the fed-
eral Bill of Rights has now been applied by the United States Supreme Court
to the actions of state and local government through “selective incorporation.”

State constitutional rights guarantees, and their enforcement by state
courts, provided the primary fuel for the renewed interest in state constitutions
during the last quarter of the twentieth century. This increased interest in state
constitutional rights, particularly from the standpoint of state judicial enforce-
ment, has been referred to as the “New Judicial Federalism.” This phenomenon,
always possible but surfacing dramatically in judicial, political, and legal circles
after about 1970, involves states courts interpreting state constitutional rights
guarantees to provide more protection than the federal Constitution. These de-
velopments, in turn, raised a variety of questions about the legitimacy of state
courts interpreting their constitutions in this manner. Opinions about the phe-
nomenon ranged from enthusiastic support by civil liberties and criminal de-
tense lawyers, and a number of members of the state judiciary, to strong
condemnation, on the ground that state judges were simply “looking for” ex-
cuses to reach more liberal decisions than the United States Supreme Court.
These legitimacy concerns continue to be raised today.

It is clear, however, that in a legal and political sense state courts are en-
tirely within their authority in reaching decisions that are more protective than
those of the United States Supreme Court, even when they are interpreting
provisions that are worded identically to their federal counterparts. It is not the
power or authority of state courts to reach such results, but rather the wisdom
and propriety of such outcomes that is in contention.

This discussion so far has related to the judicial interpretation of state con-
stitutional rights provisions. The primary focus here is the consideration of
modifying existing rights clauses, as well as inserting new rights into, and re-
moving old rights from, state constitutions. Understanding the New Judicial
Federalism does provide important background for state constitution drafters.

The development of the New Judicial Federalism also has shown that the
exercise of popular sovereignty, or voting by the electorate, can not only be used
to add new rights, but also to literally overturn or “overrule” judicial interpreta-
tions of state constitutional rights guarantees (or, for that matter, other state
constitutional provisions). Such overruling can be accomplished either through
legislatively proposed amendments, constitutional convention proposals, or in
those states that permit it, popularly initiated constitutional amendments.
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There are two different approaches. First, state constitutional decisions can be
overruled simply by amending the constitution to say that the judicial interpre-
tation no longer applies. For example, several states have overturned state judi-
cial decisions declaring the death penalty unconstitutional by inserting
language in the relevant clauses to say that capital punishment will not be
deemed to violate the provision.® Illustrating a different approach, after some
expansive state judicial interpretations, Florida’s search and seizure clause was
amended in 1982 to require the state courts to interpret the provision the same
way as the United States Supreme Court interprets the federal clause.* This
also happened in California to eliminate a line of state constitutional interpre-
tations that went beyond the federal requirements in the area of school busing.5
This Florida and California “lockstep” or “forced linkage” amendment ap-
proach can be seen as undesirable because it constitutes a blanket adoption, in
futuro, of all interpretations of the United States Supreme Court, thereby abdi-
cating a part of a state’s sovereignty and judicial autonomy.

Some state courts, relying on their state constitution’s mechanisms for
amendment and revision, have struck down attempts to overrule judicial inter-
pretations of state constitutional rights provisions. For example, the California
Supreme Court refused to uphold a blanket “lockstep” amendment for all of the
state constitutions criminal procedure clauses, ruling that it was a proposed “re-
vision,” and therefore could not be accomplished through the initiative process,
which was limited to “amendments.” On the other hand, the Florida Supreme
Court upheld the search and seizure forced-linkage amendment against a chal-
lenge asserting that it was placed on the ballot in a way that misled voters.”

GUIDING PRINCIPLES

Several principles should be kept in mind when considering changes to the
state declaration of rights, or to rights guarantees in general.

1. State Constitutional Rights Should Reflect the Fundamental Values and
Aspirations of the State: Although it is primarily the courts that enforce
state constitutional rights, most other state officials, and even private
individuals, apply them. State constitutions can reflect (“constitu-
tionalize”) the values of the populace.

2. State Constitutional Rights May Differ from Those Found in the Federal
Bill of Rights: State and federal constitutional rights differ from each
other not just quantitatively, but also qualitatively. Federal constitu-
tional rights are intended to apply to the nation as a whole, and some
of them, such as the Seventh Amendment right to a jury trial in civil
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cases, have not been applied to the states. Further, interpretations by
the United States Supreme Court of federal constitutional rights can
change over time, or even be judicially overruled or reversed. Thus,
how these federal constitutional rights apply within each state can be
a matter of some uncertainty.

State constitutional rights, by contrast, are intended to and as a
matter of law can only apply within a single state. Therefore, rights de-
bates within a particular state can respond to concerns similar to those
reflected in federal constitutional rights, but also to matters of specific
local concern. Also, these state constitutional rights can provide either
greater or lesser rights than those protected at the federal level, al-
though when there is a lesser level of protection, the federal minimum
standards must be enforced. Finally, as will be discussed later, state
constitutional rights are much easier to change than federal constitu-
tional rights.

State Constitutional Rights May Include Positive as well as Negative
Rights: Virtually all of federal constitutional rights protect negative
rights, that is, limits on the power of government to interfere with
rights. On the other hand, state constitutions not only provide such
negative rights, but also often include positive mandates for rights
protection or governmental action. These can require very different
approaches, particularly from the standpoint of judicial enforcement,
to rights protection.

State Constitutional Rights May Be Located Throughout the Constitu-
tion, Not Just in the Declaration of Rights: Most often, state constitu-
tional rights are contained in the first article of a state constitution.
This is not always true, however, as some states insert their article on
rights within or at the end of the state constitution. In addition, it is
important to note that there are a number of enforceable rights guar-
antees (sometimes through judicial interpretation) included in other
parts of state constitutions. For example, a limitation on the Legisla-
ture’s ability to pass “special laws” (laws creating narrow classifica-
tions) is primarily a limitation on legislative power; on the other
hand, it provides citizens with equality of rights arguments. The
same could be said of state constitutional clauses requiring “unifor-
mity” in taxation and certain other tax limitations. Other examples
include provisions requiring a “thorough and efficient,” or “uniform”
education, and requiring a vote of the public before debt is incurred.
These are often seen as providing state citizens with judicially en-
forceable rights, but they are not contained in the article on rights.
Many environmental and natural resource provisions, some of which
create rights, also do not appear in the Declarations of Rights.?
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5. State Constitutional Rights May Include Restrictions on Private Action as
Well as on Government Action: While virtually all federal constitutional
rights guarantees apply only against infringement by #be government
(referred to as the “state action doctrine”), state constitutional guar-
antees sometimes are applied to private parties, or to quasi-private
parties who would not be viewed as government actors for federal
constitutional purposes. This is true of state constitutional collective
bargaining rights in the private sector such as New Jersey’s art. I, par.
19, which expressly provides that “Persons in private employment
shall have the right to organize and bargain collectively.” On the
other hand, California’s 1972 state constitutional privacy amendment
was applied by the California Supreme Court to the private National
Collegiate Athletic Association based on prereferendum information
supplied to voters describing invasions of privacy by dusiness.” There
is a tension here, of course, between “constitutionalizing” too many
private relationships, on the one hand, and providing significant
enforcement of constitutional guarantees against powerful societal
actors, on the other hand.™

6. Although State Courts Will Play a Leading Role in Enforcing State Con-
stitutional Rights, These Rights Impose Obligations on All State and
Local Officials: It is well understood in our current time that includ-
ing rights in a state constitution will virtually always (except where
the rights are not “self-executing,” because they contain insufficient
detail for effective judicial enforcement) result in judicial enforce-
ment of such rights. It is often difficult to foresee how the courts will
enforce rights in the future. At the state level, courts are often less
concerned about rigid standing rules for rights litigants, and may
give less deference for “political questions” than the federal courts.
Also, state and local government officials other than the courts are
also under an obligation to respect, if not to affirmatively enforce,
state constitutional rights.

7. State Electorates Retain the Authority to Change, Add to or Delete State
Constitutional Rights by State Constitutional Amendment: It might ini-
tially seem odd that by a mere majority vote of the electorate, a consti-
tutional amendment can be ratified or a new constitution adopted that
can change state constitutional rights guarantees. This may well seem
to contradict our American notion of constitutional rights guarantees
as protecting minorities or the powerless against majority tyranny. Yet
this is a fundamental feature of state constitution making.

When, in the 1980s, electorates in a number of states began to “overrule”
state constitutional interpretations going beyond national minimum standards,
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a number of commentators decried this form of “popular supervision” over rights
guarantees.” One commentator reported that “Since 1970, at least nineteen im-
portant amendments to state bills of rights, designed to curtail criminal proce-
dure rights, have been adopted in some fourteen states.”” In fact, however, most
of the amendment activity was limited to the criminal procedure area." It seems
that the fear that state constitutional rights would become the “prisoner of
majoritarianism”'* has not materialized. As Janice May has observed:

The amendment process has not been used excessively, if measured
by the number of civil rights amendments during the past fifteen
years . . . Furthermore, the amendments represented modifications
rather than radical change . . . One might say that there is a bifurca-
tion of roles. Generally speaking, the role is one of contraction in
criminal justice, but one of expansion in other areas of law, with few
exceptions. Most of the new rights adopted at the polling place,
among them the right of privacy, rights of the disabled, ERAs, and
environmental rights, are neither expressly protected by the U.S.
Constitution nor fully protected by the federal courts. . ..

In a democracy, support for civil rights must ultimately find an
anchor in public opinion. For better or worse, the state constitutional
tradition tips the scales toward voter participation in preserving or re-
ducing civil rights. The record of civil rights protection during the past
fifteen years, while mixed, holds out hope for the state amendment

pI'OCCSS.lS

Another commentator, Harry Witte, concluded that popular discussion
and debate about rights, as part of the state constitutional process, was a
good thing.

In general terms, our federalism permits vigorous popular democracy
to operate in the states because the Federal Constitution places checks
on majoritarian excesses. At the same time, it depends on that popular
democracy as the source of its most creative innovations. In matters of
rights, the outcomes of the majoritarian processes also help inform the
judiciary, state and federal, regarding the status of the living traditions
that define our liberty.'®

Some people have argued, particularly with the state constitutional initia-
tive, that minorities are left in a very vulnerable position with respect to pro-
tecting their rights. To remedy this problem, various proposals have been
advanced to make the initiative process more difficult, either in terms of the
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number of signatures required to place an amendment on the ballot or in terms
of the number of votes required to adopt an amendment. Lynn A. Baker has ar-
gued that these changes should not be made, because, given the federal safety
net, minority people have as good a chance of achieving new rights through
initiative as they do of losing existing rights."”

These principles, or key elements in thinking about state constitutional
rights, should be kept in mind by those considering changes in the state con-
stitutions that add, modify, or remove rights. They do not, of course, take the
place of the policy arguments concerning the adoption or removal of specific
rights guarantees.

THE EvoLUTION OF STATE CONSTITUTIONAL
RicuTs GUARANTEES

State declarations of rights were originally adopted during the revolutionary
period separately from the structural provisions of state constitutions. Some-
times these compilations of rights were debated and adopted prior to the adop-
tion of the constitution that structured state government. In fact, though, not
all state constitutions originally had declarations of rights, but now all do.
When the federal Constitution was proposed, part of the Antifederalist criti-
cism of the document was that it did not contain a list of rights guarantees, as
had become standard practice in the states. That defect was, of course, reme-
died several years later by the adoption of the Federal Bill of Rights, to include
the first ten amendments to the federal Constitution. The state constitutional
declarations of rights served as important and influential models for the federal
Bill of Rights.

For most of the history of our country, of course, the federal Bill of Rights
did not apply at all to state or local actions. Slowly, however, beginning early in
the twentieth century and accelerating in the 1960s, the United States Supreme
Court determined that many of the federal Bill of Rights provisions did apply,
based on the Fourteenth Amendment, to limit the actions of states and local
governments. This “selective incorporation,” together with the aggressive judi-
cial enforcement of federal constitutional rights guarantees by the Unites States
Supreme Court from the 1950s through the 1970s, led to the domination of
rights discussions by the federal constitution.

The state declarations of rights today still contain, primarily, seventeenth-
and eighteenth-century ideas about rights. But, importantly, a number of states
acted to add new rights to their constitutions in the second half of the twenti-
eth century. Guarantees of the rights to collective bargaining were added in five
states, protection of women’s rights was added in more than a dozen states,
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rights for people with disabilities were added in a few states, as was the right
to bear arms, and, most recently, the victims’ rights movement has led to the in-
clusion of victims’ rights provisions in state constitutions. State constitutional
declarations of rights include both matters that are recognized as of national
importance, such as free speech, religious freedom, equality, criminal defen-
dants’ rights, and so on, as well as rights guarantees that are more local and re-
gional in nature, such as fishing rights, natural resource protections, water
rights, and so forth. Also, as noted earlier, state constitutions include both pro-
visions that are recognizable as analogous to those in the federal Constitution
and provisions that are not. A good example of provisions that have no federal
counterpart is the “open courts” or “right to remedy” provisions (which can be
traced back to the Magna Carta) that are contained in about forty states’ con-
stitutions. The history of state constitutional rights guarantees makes it clear
that a society’s, including a state polity’s, ideas about rights can change over
time, and can vary according to region of the country.

THE RELATIONSHIP OF STATE AND
FEDERAL CONSTITUTIONAL RIGHTS

In our federal system, as in many nations governed by constitutional federalism,
federal constitutional rights merely provide the minimum of enforceable rights.
The states, and their state constitutional rights guarantees, provide an addi-
tional source of rights beyond the federal minimum. These rights may take the
form of judicial interpretations of state constitutional provisions that are simi-
lar or identical to federal constitutional guarantees (and are therefore of less im-
portance for this volume), or they may be reflected in state constitutional rights
guarantees that have no analogue, or are dissimilar (and therefore in addition
to) federal constitutional rights. It must be remembered that these provisions
may or may not appear in the article on rights. It is, of course, technically pos-
sible for a state to recognize /ess rights in a particular area under its state con-
stitution, but it must still enforce the minimum federal rights as a matter of
national law.

State judicial decisions interpreting any of these kinds of rights provisions,
which are clearly based on the state constitutional right at issue, may not be re-
viewed by the United States Supreme Court because there is no relevant ques-
tion of federal law involved.

These important relationships and distinctions between state and federal
constitutional rights suggest that it is a mistake to view the state constitu-
tional rights guarantees as simply “little” versions of the more familiar federal
Bill of Rights.
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THE CURRENT PICTURE OF
STATE CONSTITUTIONAL RIGHTS

Civil Liberties: Freedom of Speech, Assembly, and Religion

Freedom of Speech

Many state constitutions protect the freedoms of speech and the press in much
more explicit terms than the federal Constitution. Art. I, par. 6 of the New Jer-
sey Constitution provides a good example: “Every person may freely speak,
write and publish his sentiments on all subjects, being responsible for the abuse
of that right. No law shall be passed to restrain or abridge the liberty of speech
or of the press” The New Jersey Supreme Court has distinguished this type of
clause from the negative federal constitutional provision in the First Amend-
ment, indicating that the state provision is an affirmative right."® On this basis,
the New Jersey Supreme Court has recognized the right to free speech, includ-
ing leafletting, in privately owned shopping malls.”” This ruling has implica-
tions for other forms of privately owned property, such as gated communities,
condominiums, nursing homes, and so on.”” Many other state supreme courts,
however, have not given such an expansive interpretation to the identical lan-
guage in their own state constitutions.”'

Freedom of Assembly

A number of state constitutions contain a separate clause guaranteeing the free-
dom of assembly, such as New Jersey’s art. I, par. 18: “The people have the right
freely to assemble together, to consult for the common good, to make known
their opinions to their representatives, and to petition for redress of grievances.”
This clause also gave support to the New Jersey Supreme Court’s ruling per-
mitting free speech and leafletting privately owned shopping malls, but similar
provisions have not supported the same result in other states. A related provi-
sion in some state constitutions guarantees the right of “remonstrance.””

Religion

As is the case with the freedoms of speech and assembly, many state constitutions
are much more explicit and detailed with respect to religion guarantees than is the
federal First Amendment. For example, Ohio’s art. I, sec. 7 reads as follows:

All men have a natural and indefeasible right to worship Almighty
God according to the dictates of their own conscience. No person shall
be compelled to attend, erect, or support any place of worship, or main-
tain any place of worship, against his consent; and no preference shall
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be given, by law, to any religious society; nor shall any interference with
the rights of conscience be permitted. No religious test shall be required,
as a qualification for office, nor shall any person be incompetent to be a
witness on account of his religious belief; but nothing herein shall be
construed to dispense with oaths and affirmations. Religion, morality,
and knowledge, however, being essential to good government, it shall be
the duty of the general assembly to pass suitable laws to protect every re-
ligious denomination in the peaceable enjoyment of it own mode of pub-
lic worship, and to encourage schools and the means of instruction.

It is important to note that clauses like this also explicitly protect the “rights of
conscience.” The Ohio Supreme Court has relied explicitly on that provision to
protect a prison guard’s claimed right to wear long hair based on religious con-
viction, under circumstances where the federal Constitution would not provide
such protection.”

The state constitutions contain a wide variety of different, explicit religion
guarantees.”* Many state constitutions contain, in addition, explicit prohibi-
tions on the involvement of religion in public schools, based on the Blaine
Amendment.” The existence of such clauses has major implications for a vari-
ety of the proposals for alternatives to public schools.”

Rights of Those Accused of Crime

Criminal procedure rights were among the earliest and most important rights
protections in English law. The familiar rights against self incrimination, cruel
and unusual punishment, unreasonable search and seizure, double jeopardy, and
rights to confrontation of witnesses, jury trial, indictment, speedy trial, and as-
sistance of counsel were all important rights under English law and were car-
ried forward into the first state constitutional declarations of rights. Many of
these ancient rights have developed rather standard or accepted meanings, at
least at their core. Therefore, proposals to change these rights formulations
should be carefully considered, because courts will most likely view a change in
language as intending a change in meaning.

Criminal procedure rights may be broken into two categories: (1) those
that apply during the investigatory and charging phase of the criminal process,
and (2) those that apply during criminal trials. For example, the right against
unreasonable search and seizure applies during the investigatory phase (and is
most often enforced prior to trial through motions to suppress illegally seized
evidence), while the right to confront witnesses applies during the criminal
trial phase.
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Despite the early origins of these familiar criminal procedure rights, some
state constitutions have modified them in the second half of the twentieth century
to address modern circumstances more clearly. For example, in Florida the search
and seizure clause, art. I, sec. 12, was modified in the 1960s to protect against “the
unreasonable interception of private communications by any means . . .””” The
Michigan search and seizure guarantee, art. I, sec. 2, was also modified in

the 1930s and again in the 1950s to state:

The provisions of this section shall not be construed to bar from evi-
dence in any criminal proceeding any narcotic drug, firearm, bomb,
explosive or any other dangerous weapon, seized by a peace officer
outside the curtilage of any dwelling house in this state.”®

Of course an illegal seizure of these items under federal law will lead to their
exclusion despite this clause.”

As in other areas of the judicial interpretation of state constitutional
guarantees that are similar to federal constitutional guarantees, minor dif-
ferences in wording of criminal procedure guarantees have supported state
constitutional interpretations that are independent from federal constitu-
tional interpretation. For example, in the famous 1972 California decision,
People . Anderson,®® the California Supreme Court ruled the death penalty
unconstitutional, relying on the California constitution’s “cruel or unusual”
language, in contrast to the federal constitution’s “cruel and unusual” word-
ing. Another example was the Utah Supreme Court’s 1980 decision in
Hansen v. Owens®' dealing with self-incrimination. The Utah court inter-
preted its provision (“no person may be compelled to give evidence against
himself”) to be more protective than the federal Fifth Amendment provi-
sion that no person shall be required “to be a witness” against himself. The
Utah court, however, reversed itself five years later based on debates at the
Utah Constitutional Convention indicating no intent to adopt meaning dif-
ferent from the federal Constitution.* Finally, a number of state courts have
relied on the specific “face-to-face” language of their confrontation clauses
to interpret such rights guarantees more strictly than required under federal
constitutional law.*

Despite the overall importance of criminal procedure guarantees under
state constitutions, and despite the fact that there is a high volume of litigation
under these clauses, there have been surprisingly few serious proposals to add
to or change these “rights of the accused.” In the criminal procedure area par-
ticularly the interpretations of the federal constitution by the United States
Supreme Court can have a very strong influence on the court interpretations of
identical or similar state constitutional guarantees.
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Civil Litigation Rights

There are a number of state constitutional rights provisions that protect liti-
gants’ (usually plaintiffs) rights in the civil litigation context. A number of these
have played a central role in the debate over “tort reform.”

Tort reform proposals include caps on damages, limitations on punitive
damages, statutes of repose, mandatory alternative dispute resolution, modifi-
cation of joint liability rules, as well as a number of other approaches. Interest-
ingly, there are virtually no federal constitutional claims that arise for plaintiffs
who feel aggrieved by such state legislative restrictions. It is state constitutions,
rather, that provide a wide variety of avenues of constitutional challenge. Gen-
eral state constitutional provisions on open courts and the right to a remedy,**
civil jury trial, due process and equal protection, and separation of powers have
provided fertile grounds for successful constitutional challenges to tort reform
measures. Also, general legislative process restrictions contained in state consti-
tutions, such as the single-subject limit, have supported the invalidation of om-
nibus tort reform measures.*> In addition, some states’ constitutions contain
specific provisions aimed directly at preserving tort remedies. For example, the
Kentucky Constitution contains the following two provisions:

The General Assembly shall have no power to limit the amount to
be recovered for injuries resulting in death, or for injuries to person

or pI‘OpCI’l’y.z‘6

Whenever the death of a person shall result from an injury inflicted by
negligence or wrongful act, then, in every such case, damages may be re-
covered for such death from the corporation and person so causing the
same. Until otherwise provided by law, the action to recover such dam-
ages shall in all cases be prosecuted by the personal representative of the
deceased person. The General Assembly may provide how the recovery
shall go and to whom it belongs; and until such provision is made the

same shall form part of the personal estate of the deceased person.37

The Arizona Constitution provides that “[n]o law shall be enacted in this State
limiting the amount of damages to be recovered for causing the death or injury
of any person.”*® The Oklahoma Constitution provides: “The defense of . . . as-
sumption of risk shall, in all cases whatsoever, be questions of fact, and shall, at
all times, be left to the jury.””’

The issues of state constitutional law and tort reform have become even
more prominent because high-visibility decisions in a number of states have
struck down various tort reform measures on state constitutional grounds. State
high courts in Indiana,” Illinois,” Oregon,* and Ohio* struck down a variety
of tort reform laws purporting to restrict plaintiffs’ rights. The area of tort
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reform and state constitutional law may raise somewhat different legitimacy
questions than were raised by the criminal defendants’ rights and civil liberties
issues that have dominated the New Judicial Federalism. In the area of civil lib-
erties and criminal defendants’ rights, there are often federal constitutional pro-
visions that are similar or identical to the state constitutional provisions applied
by state courts. This can raise legitimacy questions about state courts resolving
constitutional claims under their own state constitutions but in the shadow,* or
glare,” of earlier federal constitutional decisions rejecting similar rights argu-
ments. Whereas the key question in federal constitutional law involves the le-
gitimacy of judicial review itself, the central question in state constitutional law
has concerned the legitimacy of state constitutional rulings that diverge from,
or “go beyond,” federal constitutional standards.* In cases involving constitu-
tional challenges to tort reform, in contrast, there are no pertinent federal pro-
visions, and thus the main controversy (as at the federal level) has involved state
courts overturning legislative pronouncements.

Rights of Prisoners

Several state constitutions include provisions granting rights to prisoners.
The Oregon Constitution is a good example, containing provisions stating
that criminal punishments should be “founded on the principles of refor-
mation, and not of vindictive justice,”" that convictions may not “work
corruption of blood, or forfeiture of estate,”* that “all penalties shall be pro-
portioned to the offense,”*’
shall be treated with unnecessary rigor.”*’ The Wyoming Constitution also

and that no “person arrested, or confined in jail
p ) Jatl,

provides that prisoners shall not be treated with “unnecessary rigor” and that
the “erection of safe and comfortable prisons, and inspection of prisons, and
the humane treatment of prisoners shall be provided for.”’ The Georgia
Constitution provides that “nor shall any person be abused in being arrested,
while under arrest, or in prison.”*

Discussing the Oregon provisions, and their origins, Justice Hans Linde of
the Oregon Supreme Court stated:

Provisions like these have antecedents as early as New Hampshire’s
1783 constitution, coming to Oregon by way of Ohio and Indiana.
They reflect a widespread interest in penal reform in the states during
the post-Revolutionary decades. The clauses are not as universal as
more familiar parts of the bills of rights, and ideas of humanitarian
“reform” have changed with time and among the states. . . . But while
constitutional texts differ the present point is that many states thought
a commitment to humanizing penal laws and the treatment of of-
tenders to rank with other principles of constitutional matgnitude.53
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These kinds of provisions, although not widely present in current state consti-
tutions, are prevalent enough, and completely distinct from federal constitu-
tional rights, that they should be taken into consideration.

Victims’ Rights

The victims’ rights movement that arose beginning in the 1980s and 1990s real-
ized that state constitutional revision was a process that could be used to establish
constitutional rights.54 This demonstrates that state declarations of rights can in-
clude rights favored by conservatives as well as liberals. Several state constitutions
now include such rights, such as the right to notification of criminal and sentenc-
ing proceedings, the right to make statements at such proceedings, and the right
to be treated with “fairness, compassion and respect” in the criminal process.”

Various issues have arisen with regard to the judicial enforcement of these
new victims’ rights guarantees. For example, in 1998 the Rhode Island Supreme
Court held that the victims’ rights amendment was neither self-executing nor
did it provide a direct cause of action for money damages when officials violated
it.” In other states conflicts have materialized between the asserted rights of vic-
tims and those accused of crime.

Equality Guarantees

Governmental decisions to treat people differently from others are often chal-
lenged as depriving some persons of protected rights. These equality arguments
have been made most often under the federal Fourteenth Amendment’s equal
protection clause.”” Most state courts have not developed doctrine independent
of the federal equal protection clause under their state constitutional equality
provisions.*® Instead, they seem content not to read into such provisions any-
thing other than what the United States Supreme Court has interpreted the
equal protection clause of the Fourteenth Amendment to mean.

Most state constitutions do not contain an “equal protection” clause.”® But
they do contain a variety of equality provisions. In some states, broad guarantees of
individual rights have been interpreted to require equal protection of the laws gen-
erally.® Further, most states have generally applicable provisions prohibiting spe-
cial and local laws, the grant of special privileges, or discrimination against citizens
in the exercise of civil rights or on the basis of sex. Finally, many state provisions
guarantee equality in specific or limited instances—from requiring “uniform” or
“thorough and efficient” public schools to requiring uniformity in taxation. Virtu-
ally all of these provisions differ significantly from the federal provision. They were
drafted differently, adopted at different times, and aimed at different evils.
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A number of state constitutions contain language similar to the classic lan-
guage of equality in the Declaration of Independence. Sec. 1 of the Virginia
Declaration of Rights, adopted a month before the Declaration of Indepen-
dence, provides:

That all men are by nature equally free and independent, and have cer-
tain inherent rights, of which, when they enter into a state of society,
they cannot by any compact deprive or divest their posterity; namely,
the enjoyment of life and liberty, with the means of acquiring and pos-
sessing property, and pursuing and obtaining happiness and safety.®!

Other constitutions contain a different type of general equality provision in-
tended to prohibit grants similar to royal privileges. Sec. 4 of the 1776 Virginia
Declaration of Rights, for example, provides that “no man, or set of men, is en-
titled to exclusive or separate emoluments or privileges from the community,
but in consideration of public services.”*

Another type of general equality provision is the Common Benefits Clause

of the Vermont Constitution, which states:

That government is, or ought to be, instituted for the common bene-
fit, protection, and security of the people, nation, or community, and
not for the particular emolument or advantage of any single person,
family, or set of persons, who are a part only of that community.

Only a few states have such a provision. In 1999 the Vermont Supreme Court
interpreted the Common Benefits Clause to require the state to recognize
marriage of same-sex couples, or, alternatively, grant such persons domestic
partner benefits.**

A number of states include in their constitutions a curb on granting “special”
or “exclusive” privileges, after a series of abuses by the relatively unfettered state
legislatures responding to powerful economic interests. For example, art. I, sec. 20
of the 1859 Oregon Constitution, which was patterned after Indiana’s 1851 con-
stitution provides: “No law shall be passed granting to any citizen or class of citi-
zens privileges or immunities which, upon the same terms, shall not equally
belong to all citizens.” These provisions commonly are found in state bills of
rights—not in the legislative articles. They reflect the Jacksonian opposition to
favoritism and special treatment for the powerful, as well as the earlier, Revolu-
tionary-era rejection of British hereditary or class-based societal distinctions.

Although these provisions may overlap somewhat with federal equal protec-
tion doctrine, closer scrutiny reveals significant differences. As Justice Hans
Linde of the Oregon Supreme Court has noted, Oregon’s art. I, sec. 20 and the
tederal equal protection clause “were placed in different constitutions at different
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times by different men to enact different historic concerns into constitutional
policy.”® A provision like Oregon’s, then, does not seek equal protection of the
laws at all. Instead, it prohibits legislative discrimination in favor of an economi-
cally powerful minority.

Closely related to the provisions prohibiting grants of special or exclusive
privileges are prohibitions on “special” and “local” laws. These provisions, found in
the legislative articles of state constitutions, contain either general or detailed lim-
itations on the objects of legislation®: special laws are those that apply to specified
or a limited number of persons; local laws are those that apply to specified or a lim-
ited number of localities. In addition, notice requirements are usually included for
those subjects that may be dealt with by local laws, giving residents of localities to
be affected at least constructive notice of the legislature’s intended action. The no-
tice provisions for local laws can also provide a basis for invalidating state laws. The
Florida Supreme Court found a statutory referendum requirement for construct-
ing public housing, applicable only in one county, unconstitutional for failure to
provide the proper notice before its enactment as a “local law.”*’

Though intended in part to curb legislative abuses, these proscriptions on
special and local laws reflect a concern for equal treatment under the law. In
1972 the Ilinois Supreme Court held that the state’s no-fault automobile in-
surance act violated art. IV, sec. 13 of the Illinois Constitution, which provides
that “[t]he General Assembly shall pass no special or local law when a general
law is or can be made applicable.”® The statute required only owners of “pri-
vate passenger automobiles” to purchase no fault insurance but imposed sub-
stantial limitations on tort recoveries of persons injured by any type of motor
vehicle. In distinguishing Illinois’ “equal protection” clause,”” which had been

added in 1970, Justice Schaefer observed:

While these two provisions of the 1970 constitution cover much of
the same terrain, they are not duplicates, as the commentary to section
13 of article IV points out: “In many cases, the protection provided by
Section 13 is also provided by the equal protection clause of Article I,
Section 2.7

He concluded that article IV, section 13 imposed a clear constitutional duty on
the courts to determine whether a general law “is or can be made applicable,”
and that “in this case that question must receive an affirmative answer.” The
constitutionally infirm portions of the statute were therefore invalidated.

Prohibitions on special and local laws have broad application, but they do
appear limited to the legislatures, and therefore not to cover executive action.
As with other state equality provisions, many state courts interpret special laws
provisions by applying federal equal protection analysis.
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In the 1960s a number of state constitutions were amended to include pro-
visions prohibiting discrimination in the exercise of civil rights. Pennsylvania,
for example, added a provision in 1967 which directs that “[n]either the Com-
monwealth nor any political subdivisions thereof shall deny to any person the
enjoyment of any civil right, nor discriminate against any person in the exercise
of any civil right.””! Similar provisions in other states typically limit the pro-
scription to discrimination on the basis of race, color, or national origin.”? These
antidiscrimination provisions are products of the civil rights movement in the
1950s and 1960s.

Prohibiting this type of discrimination has become increasingly important
as state governments have expanded from mere regulation into the provision of
services. When state governments merely regulated conduct, prohibiting them
from denying persons’ civil rights was an effective limit—they did not have the
leverage of attaching “unconstitutional conditions” to the provision of services;
therefore, it was not as easy to favor one right over another. When the state acts
as a service provider, however, as it does in programs such as Medicaid, it has
the opportunity, in Professor Lawrence Tribe’s words, “to achieve with carrots
what [it] is forbidden to achieve with sticks.”” Thus, these provisions prohibit-
ing discrimination against persons in the exercise of their civil rights are needed
to keep states from picking and choosing among citizens’ rights they seek to
advance or repress.

Several states adopted constitutional provisions banning various forms of
sex discrimination at the end of the nineteenth century.”* Generally speaking,
however, the “state ERA” is a phenomenon of the 1970s—the most recent
manifestation of equality concerns in state constitutions. More than a third of
the states now have amendments prohibiting sex discrimination. As the Mary-

land Court of Appeals noted:

[W ]e believe that the “broad, sweeping, mandatory language” of the
amendment is cogent evidence that the people of Maryland are fully
committed to equal rights for men and women. The adoption of the
E.R.A. in this state was intended to, and did, drastically alter tradi-

tional views of the validity of sex-based classifications.”

Despite their powerful mandate, most jurisprudence under these new provi-
sions is dominated by federal equal protection analysis. Indeed, most state
courts addressing sex discrimination claims seem preoccupied with federal
equal protection constructs, largely undermining the state provisions.
Although many states have interpreted generally applicable rights provi-
sions to guarantee equality under the law, other provisions, not usually found in

bills of rights, expressly require equality in specific instances. When applicable,
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these provisions offer state courts sound textual basis for invalidating state
actions. And at the same time they warrant extending equality guarantees be-
yond those of federal equal protection doctrine, these provisions allow courts to
avoid some of the problems of basing decisions on generally applicable equality
provisions. For example, the provision in the New Jersey Constitution requir-
ing a “thorough and efficient” education, like provisions in other states, sup-
ported a judicial decision requiring equal and adequate educational funding.”

State prohibitions on special rights and privileges, special and local laws,
discrimination against persons in the exercise of civil rights, and discrimination
on the basis of sex may similarly be viewed as specific and limited equality pro-
visions. In addition, most states have uniformity in taxation provisions that pro-
vide specific grounds for enforcing equality.”” Although these provisions may be
limited in focus, they can be far reaching in effect.”®

Property Rights: Eminent Domain, Takings, and Due Process

The general area of property rights has been dominated by the provisions of the
federal Constitution. The Supreme Court of the United States has been rela-
tively active in limiting the authority of state governments to regulate the use of
property.”’ Recent decisions, however, have provided states with slightly more
leeway.*” Most state constitutions contain provisions similar to the federal Con-
stitution’s prohibitions on taking of private property for public use without just
compensation (eminent domain),” regulatory taking (inverse condemnation)®
and deprivation of property without due process of law.**

Eminent Domain

Many of the state constitutions, from the earliest times, have prohibited the
taking of property for public use without just compensation. Over the years the
conception of what constitutes a “public use” has been greatly liberalized.*
Some state constitutions, however, like that of Alaska, prohibit property from
being taken or damaged without just compensation.®” Each of the states has de-
veloped an elaborate judicial interpretation of the procedures to be followed in
eminent domain, the definitions of what constitutes a “public use” and the
processes for determining “just compensation.”

Regulatory Taking (Inverse Condemnation)

State courts, in similar fashion to the federal courts, have developed the concept
of “inverse condemnation” as a response to governmental regulations that un-
reasonably limit the use of property. In these circumstances, the government
has not instituted any formal eminent domain proceedings, yet the property
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owner sues claiming that his property has been “taken” (or “damaged”) without
just compensation. This is referred to as inverse condemnation because the gov-
ernment has never actually started proceedings to take the property, but the
property owner argues that its actions are tantamount to such a taking. The tex-
tual basis for such claims is the eminent domain clause. Some state courts in-
terpret their state constitutional provision, in these contexts, to be the same as
the similar federal constitutional provisions.*

Due Process of Law

Many state constitutions contain prohibitions on deprivation of property with-
out due process of law, in language quite similar to that contained in the federal
Constitution. Other states use a slightly different formulation, prohibiting de-
privation of property except by “due course of law.” These provisions come into
play, most often, in judicial challenges to the procedure by which the govern-
ment goes about seizing peoples’ property or depriving them of its use.

Positive Rights

The idea of a “positive” right indicates a form of affirmative obligation on the
part of the government to provide something to people. By contrast, a “nega-
tive” right indicates that the government may not do something to people, or
deny them certain freedoms. The federal Constitution is often said to contain
only negative rights—for example, the First Amendment merely provides that
“Congress shall pass no law” but does not affirmatively guarantee freedom of
speech or of the press. On the other hand, state constitutions, in addition to
negative rights, also contain a number of positive rights.”

In truth, the distinction between positive rights or “mandates™® and nega-
tive rights is not as great as it seems on the surface. For example, in enforcing
the negative right prohibiting government from interfering with free speech,
the government may be required to expend substantial resources for police to
monitor parade routes, crowds, and so on. Further, vindicating the rights
against unreasonable search and seizure or self-incrimination can require sub-
stantial outlay for investigatory resources. Despite the difficulties of categoriz-
ing rights as negative or positive, however, it is clear that there is a range of
issues, such as health care, shelter, and subsistence income, that were already
dealt with in some state constitutions and that will likely be issues for further
state constitutional development.

The New York Constitution contains a requirement that the legislature “pro-
vide for the aid, care and support of the needy”;*” Alabama’s constitution requires
“adequate maintenance of the poor”;”® Colorado’s provision promising an “old age
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pension to all residents 60 years of age and older”;”" Massachusetts’ guarantee of
“food and shelter in time of emergency,”” together with many other similar provi-
sions form the basis of the conclusion that state constitutions already provide for
a number of “positive” rights.” Art. X1, sec. 4 of the North Carolina Constitution,
provides “Beneficent provision for the poor, the unfortunate, and the orphan is one
of the first duties of a civilized and a Christian state. Therefore, the General As-
sembly shall provide for and define the duties of a board of public welfare.”*
Professor Helen Hershkoff has provided a strong case for the inclusion of

positive rights in state constitutions.”

Privacy

Unlike the federal Constitution, where the right of privacy has been inferred
from various nonspecific provisions, several state constitutions now contain ex-
plicit privacy guarantees. For example, in Florida the voters adopted the fol-
lowing provision in the Florida Constitution in 1980:

Section 23, Right of Privacy. - Every natural person has the right to
be let alone and free from governmental intrusion into his private life
except as otherwise provided herein. This section shall not be con-
strued to limit the public’s right of access to public records and meet-

ings as provided by law.

Alaska, California, and Montana have similar provisions.” The Florida Supreme
Court relied on its state constitutional provision to strike down a requirement of
parental consent for abortion,”” and Alaska relied on its provision to strike down
a limitation on the private possession of marijuana.”® The Florida Supreme
Court, however, rejected an argument that physician-assisted suicide was pro-
tected by Florida’s explicit privacy provision.” Most privacy provisions are of rel-
atively recent vintage and reflect the evolution of ideas about protecting rights
in the states.

Unenumerated Rights

A number of state constitutions contain provisions at the end of their Declara-
tions of Rights responding to the concern that by listing certain rights, others
should not necessarily be excluded. For example, art. I, sec. 20 of the Ohio
Constitution provides: “This enumeration of rights shall not be construed to
impair or deny others retained by the people; and all powers not herein dele-
gated, remain with the people.”
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Several questions arise immediately from the inclusion of such clauses in
state constitutions. First, what are the other rights to which such a clause refers?
Second, once the other rights are identified, are they judicially enforceable?'®
An example of a state court that found an unenumerated rights clause to support
judicial enforcement was Alaska. In McCracken <. State,'* the Alaska Supreme
Court determined that there was a right to counsel, including the right to self-
representation, in postconviction proceedings. Such proceedings were civi/ in
nature, and therefore the explicit state constitutional right to counsel in criminal
cases did not apply. The court looked to what it considered to be important or
fundamental rights at the time of the framing of the constitution and considered
those rights to be included in the unenumerated rights clause. The Mississippi
Supreme Court ruled in 1998 that a state constitutional right to privacy and the
right to choose abortion arose from its unenumerated rights provision.'”> Other
courts, however, find that these clauses, much like the Ninth Amendment to the
United States Constitution,'” do not provide judicially enforceable rights.'™*

From a different perspective, unenumerated rights clauses that proclaim
the existence of rights that are not explicitly listed can be seen as conflicting di-
rectly with the theory of plenary legislative power. In other words, rights provi-
sions often operate as limits on the legislature (and, sometimes, on the
executive and even private parties). When such “unenumerated” rights exist,
the legislative power is not quite as plenary, or unrestricted, as it seemed.'®

IssuEs FOR THE FUTURE

It is, of course, difficult to predict what rights issues will arise in the future.
Also, because it is easier to amend state constitutional rights provisions than
their federal counterparts, it is not imperative to try to look too far into the fu-
ture. The Louisiana Constitution was amended in 1974 to include an equality
provision prohibiting arbitrary discrimination on the basis of, among other
things, “age,” “birth,” and “physical condition.”” The word “birth” was chosen
to provide protection for illegitimate children.'”’

Even now we are confronted with a range of new privacy concerns arising
from the explosion in electronic data gathering, collection and communication
in the cyberspace age,'” and the increasing use of technology in law enforce-
ment,'”
issues arising from biomedical ethics and cloning,''’ as well as from the fast-

as well as advances in artificial intelligence. The same could be said for

paced changes in reproductive technology.'"! The accelerating rate of global-
ization and privatization also may raise a variety of state constitutional rights
concerns. Finally, none of us can expertly predict the range of issues that will
arise in our post-9/11 world. State constitutions will need to be amended to
protect rights in this ever-changing world.
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Chapter Two
The Legislative Branch
Michael E. Libonati

INTRODUCTION

The state legislative branch is distinctive in comparison with the federal legisla-
tive branch in that the Federal Constitution “is an instrument of grant—
a document that expressly delegates powers to the federal government,” whereas
“state constitutions in terms of basic theory, are instruments of limitation.” Thus,
“the state government, having plenary powers, need not look to the state consti-
tution for any specific grant of powers, but must rather look to it for any limita-
tions it may impose on the state’s plenary power.”” This “basic theory of state
constitutional law, namely that state governments has plenary powers, and that,
in consequence, any provision included in the constitution will operate as a limi-
tation on its powers™ is not uncontroversial. Nevertheless, the plenary power
principle has important consequences for the creation, drafting, and interpreta-
tion of the article of the state constitution devoted to the legislative branch.

The language of art. I (the Legislative Department) of the United States
Constitution is relatively unchanged. But since 1776, when the first state con-
stitutions were adopted, the language of state constitutional provisions con-
cerning the legislative branch reflects change, adaptation, and experiment. As a
result, the legislative branch article in most states contains specific provisions
embodying such values as: (1) accountability; (2) representativeness; (3) trans-
parency; (4) efficiency; (5) institutional autonomy; and (6) clarity in strength-
ening or diminishing the policy-making role of the legislature in relation to the
judicial and executive branches of government.

PoweRrs
Distribution of Powers

All state constitutions contain a provision vesting the legislative power in the
legislature, and most have a separation of powers provision.* The language of
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the Massachusetts Constitution of 1780 typifies the strict separation of pow-
ers approach found in thirty-five states:

In the government of this Commonwealth, the legislative department
shall never exercise the executive and judicial powers, or either of
them: The executive shall never exercise the legislative and judicial
powers, or either of them: The judicial shall never exercise the legisla-
tive and executive powers, or either of them: to the end it may be a
government of laws and not of men.’

Five state constitutions have a general separation of powers clause that
“simply divides the powers of government into three branches, without pro-
hibiting one branch from exercising the powers of another.” The other ten
states lack an express separation of powers clause. “In these states, separation of
powers is inferred from the allocation of powers to each of the branches of gov-
ernment, in a manner similar to its inference from the allocation of power
among the branches in the U.S. Constitution.”

A realistic appraisal of the distribution of policy-making authority reveals
a more complex pattern of shared power. The legislature shares policy making
with the Executive (veto; executive orders; implementation; administrative
agency rule-making), with the Judiciary (common law; rule-making authority
over judicial practice and procedure; judicial review), and, in many states, with
the electorate (statutory initiative; referendum).

State framers seeking to address the tension between strict separation of
powers and the dynamics of the contemporary policy-making process have a
variety of options. First, they might try to create a clear, bright line definition
of “legislative powers.” But like other aspects of the separation of powers, the
concept of legislative powers is deeply contested. And, as James Madison ob-
served about a related issue: “[ There are] three sources of vague and incoherent
definitions: indistinctness of the object, imperfection of the organ of concep-
tion, inadequateness of the vehicle of ideas.”” An added difficulty stems from
the bounded capacity of framers to foresee future interbranch controversies.

Second, framers might leave it to the judicial branch to come up with clear,
bright line standards for resolving interbranch conflicts. Yet there is little rea-
son to expect that the judiciary will be successful. Both the state and the federal
judiciary have tended to oscillate between strict and permissive approaches, cre-
ating a case-by-case indeterminacy that a skeptical observer might view as
another example of government by the judiciary.

Third, framers might identify and resolve, on a piecemeal basis, recurrent
interbranch conflicts. For example, several state constitutions explicitly grant
the governor authority to reorganize executive branch agencies.® Again, a pro-
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vision can precisely delineate the roles of governor and the legislature in the ap-
pointment and removal of state officials.” So too, a well-drafted provision can
clarify the legislature’s authority over judicial rules of practice and procedure
or executive agency rule-making.'!

Fourth, framers may rely on the political dynamics created by separation of
powers and checks and balances to promote incremental, mutual adjustment
between and among the branches of government. Reliance on the push and
pull of politics has lead to a considerable strengthening of gubernatorial pow-
ers without constitutional tinkering.

The Nondelegation Doctrine

The nondelegation doctrine operates as a significant barrier to the legislature’s
authority to delegate legislative powers by statute. The constitutional basis for
the doctrine is the clause vesting the legislative power in the state legislature.
The constitutional assignment of power to the legislature is read to forbid the
legislature from delegating legislative power to others. The legislature’s author-
ity to delegate is subject to judicial review on separation of powers grounds.
However, there is no predictable correlation in the states between strict or lax
separation of powers provisions and strict or lax judicial application of the non-
delegation doctrine."

The twentieth century saw the emergence, proliferation, and growth of ad-
ministrative agencies empowered to exercise broad policy-making authority
over the private sector. Delegation to administrative agencies is not expressly
addressed in most state constitutions. In those states, legislative control over
administrative agencies is asserted through appropriations, scrutiny of executive
appointments (and removals), and committee oversight. State legislatures have
also enacted statutes employing various forms of the legislative veto on admin-
istrative rule-making. In the absence of state constitutional language expressly
authorizing the legislative veto, it is subject to rejection on a variety of state
constitutional grounds: legislative vetoes amount to the enactment of legisla-
tion by improper means, they improperly denigrate the governors veto power,
they authorize the performance of an executive function by the legislature in vi-
olation of the separation of powers doctrine, they constitute an undue delega-
tion of legislative authority, or they amount to a usurpation by the legislature of
authority vested exclusively in state courts."

Twenty-first century framers are faced with the challenge of explicitly clari-
tying the distribution of power to review administrative policy-making among
the branches of state government. Three departures from the status quo should
be considered: One possibility is strengthening the governor’s powers over state
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administrative agencies. This approach diminishes legislative power in the name
of “managerial constitutionalism,” which calls for centralization of responsibility
and direct accountability for policy making and policy implementation in the ex-
ecutive branch. A second possibility is giving some administrative agencies con-
stitutional status, in order to increase their freedom from legislative interference.
For example, in Virginia, the State Corporation Commission has regulatory ju-
risdiction over corporate charters and public utilities."* This autonomy, however,
comes at the cost of governmental fragmentation. A final possibility is constitu-
tionalization of some form of the legislative veto, that is providing for various
forms of suspension or rejection of administrative rules has been expressly cre-
ated.” In 1982 Connecticut amended its constitution with language that both
clearly authorizes delegation of authority and frees the legislature to enact by
statute any form of legislative veto:

The Legislative department may delegate legislative authority to
the executive department, except that any administrative regulation
of any agency of the executive may be disapproved by the general
assembly or a committee thereof in such manner as shall by law
be proscribed.'®

Considerations against the legislative veto include undue delay and politiciza-
tion of the administrative rule-making process and weakening the governor’s
veto power. Proponents emphasize that it strengthens the legislative oversight
of administrative action.!

Fixing the proper boundary between the public and the private sector is a
significant issue of state constitutional policy. Vesting legislative power
through delegation in the private sector raises the specter of governmental en-
tanglement with and capture by private enterprise. The nondelegation doc-
trine is used to challenge statutes characterizable as empowering private
groups to make law. Perhaps unsurprisingly, judicial determinations as to
whether a delegated power is “legislative,” whether the entity to which the
power is delegated is “private” or “public,” and the appropriate standards for
appraising the validity of such delegations have produced a body of case law
that is unpredictable and inconsistent. There is a tension between legislation
authorizing “group self-government democratically organized” and the insis-
tence that “public administration shall be the exclusive mode” of regulation.'
State constitutions should speak directly to issues surrounding the privatiza-
tion decision. In the absence of a state constitutional provision expressly au-
thorizing or forbidding contracting out of governmental functions or services
to the private sector, state courts will be continually addressing policy issues
raised by privatization.
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Appropriation and Budgetary Powers

The legislature’s appropriations power is entrenched in nearly all state consti-
tutions.'? Alaska’s provision is typical of such clauses:

No money shall be withdrawn from the treasury except in accordance
with appropriations made by law. No obligation for the payment of
money shall be incurred except as authorized by law. 2

The power of the legislative branch over appropriations has not been
reined in, as a matter of constitutional policy, at the level of national govern-
ment. Among the states, Vermont is notable for its minimalist approach toward
fiscal and budgetary matters “based upon confidence in the system of represen-
tative democracy” and reflecting “these beliefs by leaving to the legislature and
the governor, the people’s elected leaders, broad responsibility for the conduct
of the state’s fiscal affairs with ample power to adjust needs to the rapid change
characteristic of modern times.”*!

Most state constitutions do not follow the federal or the Vermont model.
The reach of the legislature’s power over appropriations and budgetary matters
is both constrained and contested. One significant countervailing power is pro-
vided in the forty-three states that give the governor, in some form, an item
veto on appropriations bills.”> The item, or partial, veto enables the governor,
unlike the President, to strike out or reduce items of appropriation. Although
state courts have had difficulty in defining the terms “item” and “appropriations
bill,” there is no question that the line item veto tilts the dynamics of the polit-
ical process in favor of the executive. The governor’s veto power is further
strengthened by provisions such as Pennsylvania’s that limit the scope of gen-
eral appropriations bills and define the scope of other appropriations bills:

The general appropriation bill shall embrace nothing but appropria-
tions for the executive, legislative and judicial departments of the
Commonwealth, for the public debt and for public schools. All other
appropriations shall be made by separate bills, each embracing but
one subject.”

Provisions in some states constitutions institutionalize the governor’s pre-
eminent role in the budgetary process. For example, in New York, the gov-
ernor submits a complete plan of itemized expenditures together with an
estimate of revenues in a unified executive budget in the form of a budget bill.**
And in nine states, the constitution fixes a deadline for state legislative action
on the governor’s budget.”
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Three late twentieth century issues that implicate the legislature’s power
of the purse present themselves to twenty-first-century constitution makers:
(1) the appropriate role of the governor and the legislature with respect to fed-
eral grants; (2) the appropriate role of the judiciary and the legislature in fund-
ing expenditures mandated by the constitution; and (3) the imposition of
constitutionally mandated spending limits.

Recent figures show that approximately 20 percent of state revenues come
from the federal government.” State legislatures sought to assert control over
these funds by statutes that subject “federal funds to the same legislative appro-
priations process as state revenue”; that require “legislative screening of grant
applications prior to their submission to federal agencies”; that impose “legisla-
tive control over the identity and structure of state agencies administering fed-
eral grant funds.””” The legislature contended that the appropriations power
justified these measures. Governors responded that these measures violated the
separation of powers. Court decisions were split. For example, two leading de-
cisions disagreed on the effect of similarly worded appropriations clauses in
their state constitutions.”® And separation of powers based challenges turned on
whether the function performed is characterized as “administrative” or “legisla-
tive” in nature.” The latter characterization led some courts to sustain signifi-
cant delegations of power over the administration of federal grant funds to
legislative committees or to boards on which legislators served with elected
executive officials.

The range of solutions to this constitutional problem includes: (1) an
amendment to the appropriations clause expressly affirming the legislature’s
authority to approve expenditures of available federal funds and to appropriate
matching funds; (2) an amendment permitting the legislature to increase the
governor’s authority over federal funds by statute; or (3) an amendment autho-
rizing the legislature to appoint a joint committee to control federal funds
when the legislature is not in session.’ If twenty-first-century constitution
makers fail to address and resolve this question, the ultimate policy decision
will be left to the judicial branch.

Interbranch controversies have also arisen over the judiciary’s power to
compel the legislature to appropriate funds in the context of litigation over
school funding, court funding, and public funding of elections. Some state
courts have sidestepped the issue by determining that such cases present a non-
justiciable political question. Proponents of strong legislative and executive
powers over budgetary and spending priorities are well advised to raise this
issue when deliberating over the inclusion of affirmative rights, such as an
education clause, in the state constitution.

The appropriations power is also constrained by debt limitation and bal-
anced budget provisions that entrench fiscal values antedating the creation of the
welfare state. Elimination of such provisions is unlikely. Indeed, recent amend-
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ments in four states have added spending limits. Appropriations caps are
imposed with reference to a variety of benchmarks including: an absolute dollar
amount ($2.5 billion in Alaska); 7 percent of state personal income (in Arizona);
and previous fiscal-year expenditures (California). Growth in appropriations is
limited by linkage to such factors as population growth (Alaska, California); in-
flation (Alaska, California); and economic growth (Texas). Otherwise the
spending ceiling can only be exceeded by a two-thirds super majority of the leg-
islature (Arizona, California) or majority vote (Texas). Spending limits entrench
antitax, limited-government policies as well as a distrust of majority-rule poli-
tics. Opponents stress the loss of policy flexibility and responsiveness. Since
these provisions are so new, there is insufficient evidence to show whether the
hopes of proponents or the fears of opponents will be realized.

Investigative and Informational Powers

The legislature’s power to investigate, including the power to compel the at-
tendance of witnesses and the production of documents, has deep historical
roots in British Parliamentary practice. A robust investigative power, coexten-
sive with the scope of the legislative power, flows from the plenary power prin-
ciple. The Florida constitution contains a detailed provision that may serve as a
model for other states:

Investigations; witnesses. Each house, when in session, may compel
attendance of witnesses and production of documents and other evi-
dence upon any matter under investigation before it or any of its com-
mittees, and may punish by fine not exceeding one thousand dollars or
imprisonment not exceeding ninety days, or both, any person not a
member who has been guilty of disorderly or contemptuous conduct
in its presence or has refused to obey its lawful summons or to answer
lawful questions. Such powers, except the power to punish, may be
conferred by law upon committees when the legislature is not in ses-
sion. Punishment of contempt of an interim legislative committee

shall be by judicial proceedings as prescribed by law.

In twenty states, auditing of executive branch expenditures is assigned to an
official directly accountable to and elected by the legislature.*? This strengthens
the legislature’s hand by insuring that “officials of the Executive branch have
made their expenditures in line with priorities established by the legislature.”

"Two recurrent issues with respect to the legislature’s investigative power con-
front twenty-first-century framers: (1) judicial recognition of an executive privi-
lege implied out of the separation of powers provision in the state constitution;
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and (2) limitations on the investigative power stemming from the protections of
individual rights in the state and federal constitution.

The United States Supreme Court’s decision, United States . Nixon,**
which recognized a privilege of confidentiality of presidential communications
in the exercise of executive powers, spawned a flurry of state litigation in which
members of the state executive branch sought recognition of an analogous priv-
ilege under state constitutions. Most state courts were receptive to the claimed
privilege. These decisions not only quashed requests for information from leg-
islative committees but also limited the effect of state freedom of information
(sunshine) laws. And in New Mexico, which like many states, has a plural
executive, the privilege extended to the attorney general.

This issue is ripe for resolution by twenty-first-century framers. Propo-
nents of a strong executive will be satisfied with the status quo. Proponents of
open government will seek to entrench a broad right of access to public records
and meetings in the state constitution that applies to both the legislative and
executive branches.® And proponents of privileged access for the legislative
branch will call for language that, like Florida’s, confers a robust investigative
power coextensive with the plenary powers principle.

Much of the law dealing with the constitutional rights of witnesses has
been federalized and is, therefore, beyond the reach of state framers. The new
judicial federalism has, however, played a role in this field as well. For instance,
the Pennsylvania Supreme Court reads the search and seizure clause of the
state constitution as more protective of the privacy interests of witnesses. In-
serting a broad investigative powers provision in the state constitution should
have the effect of reining in judicial activism.

Confirmation Powers

In most states, the state senate, like its federal counterpart, has the power to ad-
vise and consent to proposed gubernatorial appointments.”® In a few states, the
confirmation power is vested in both houses of the legislature. Since many
states elect a wide variety of executive branch officials, for example, attorney
general, treasurer, secretary of state,” the confirmation power may play a less
significant role in interbranch relations than it does at the federal level.

Some state constitutional provisions can strengthen the legislature’s pow-
ers. For example, the Virginia Constitution bars the governor from granting a
recess or interim appointment to a rejected nominee.”® And the Texas Con-
stitution contains detailed rules limiting the governor’s power to fill vacant
state offices, make recess appointments, and reappoint rejected nominees.*
The Texas Constitution also bars a governor who was not reelected from fill-
ing vacancies.”’ Some state constitutions, for example, New Jersey’s, grant the
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governor sweeping powers of appointment. But in that state these powers are
subject to the custom of senatorial courtesy.* Thus, traditions of interbranch
comity and state political practice are likely to provide a significant counter-
weight to the efficiency and accountability concerns that motivated the
framers of the New Jersey Constitution to concentrate appointment powers in
the governor’s hands.

Impeachment

Forty-nine state constitutions provide for impeachment. Few clearly address the
issues that have arisen in state impeachment controversies. These defects can be
cured by careful drafting. A well-drafted impeachment clause should: (1) name
the officers of government subject to impeachment; (2) specify the offenses for
which they may be impeached; (3) determine which branch of government shall
impeach and try impeachments; (4) if the legislative branch is involved in the
process, determine the number of votes required for impeachment and convic-
tion; (5) fix the punishment for conviction; (6) clarify whether a convicted offi-
cial can be prosecuted for the conduct in question; and (7) resolve whether
session limits apply to impeachment.

The Virginia Constitution provides a useful model in that it addresses each
of these issues:

The Governor, Lieutenant Governor, Attorney General, judges,
members of the State Corporation Commission, and all officers
appointed by the Governor or elected by the General Assembly, of-
tending against the Commonwealth by malfeasance in office, corrup-
tion, neglect of duty, or other high crime or misdemeanor may be
impeached by the House of Delegates and prosecuted before the
Senate, which shall have the sole power to try impeachments. When
sitting for that purpose, the Senators shall be on oath or affirmation,
and no person shall be convicted without the concurrence of two-
thirds of the Senators present. Judgment in case of impeachment
shall not extend further than removal from office and disqualification
to hold and enjoy any office of honor, trust, or profit under the Com-
monwealth; but the person convicted shall nevertheless be subject to
indictment, trial, judgment, and punishment according to law. The
Senate may sit during the recess of the General Assembly for the trial
of impeachments.*

But the Virginia model, although superior in its coverage in comparison to
impeachment provisions in other state constitutions, raises several questions
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that state constitution makers ought to consider. First, its detailed language
deprives the legislature of the flexibility to add to the class of officials subject to
impeachment, or to create statutory procedures for the trial and removal of
those officials, or to delegate to the judiciary the authority to try impeach-
ments. Second, the breadth and imprecision of the language defining an im-
peachable offense gives rise to controversies over whether an official may be
removed from office on partisan, political grounds or whether the conduct al-
leged must amount to criminal offense. Third, the provision does not address
whether judicial review of impeachment procedures on the grounds for im-
peachment is permitted or precluded. In view of the diversity of possible out-
comes with respect to judicial review, framers are advised to address and resolve
this issue. Finally, framers may consider “depoliticizing” the impeachment
process by vesting authority to try these charges in the Supreme Court, as is
done in Nebraska.* However, the effect of this judicialization has been that
impeachment is treated as a criminal process necessitating proof of the charges
beyond a reasonable doubt.

MEMBERSHIP
Qualifications and Disqualifications

Nineteenth- and twentieth-century state constitutions show a pattern of elim-
inating restrictions on eligibility for legislative office holding based on religious
affiliation or belief, property ownership, race, and gender. This parallels the
trend described by James A. Gardner in chapter 6 with respect to voter eligibil-
ity. The remaining qualifications in nearly every state are based on U.S. citizen-
ship, minimum age, and district residency.* In many states, a state legislator
must be a qualified voter, thus adding such disqualifications as felony convic-
tion or mental incompetence contained in the franchise clause of the state con-
stitution. And most states prohibit individuals from holding federal or state
office while serving in the state legislature.

A number of issues confront state framers with respect to the decision to
entrench qualifications and disqualifications in the constitution. First, there is
the question of which, if any, criteria for legislative office holding are to be put
beyond the reach of majority rule politics. There is a clear trend of change with
respect to the minimum age requirement. In the last thirty-five years, seventeen
states have made eighteen-year-olds eligible for election to either chamber of
the state legislature. The district residency requirement may preclude experi-
mentation with statewide or regional at-large representation as well as with
forms of proportional representation based on party lists, and the felony dis-
qualification may have a disparate impact on minority groups as well as con-
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flicting with the policy of rehabilitating offenders. It is unlikely that noncitizens
will be made eligible for state legislative office, although Germany permits cer-
tain noncitizens to vote and hold office at the local government level. Since the
qualifications clause only applies to state legislators, local governments are and
ought to remain free to experiment.

Second, current state constitutions do not address the issue of whether the
relevant provisions are “both a floor and a ceiling in that they can neither be
added to nor subtracted from, save as expressly allowed by some other section
of the Constitution.” A strict interpretation of the qualifications clause pre-
vailed in two seminal United States Supreme Court decisions that are consis-
tent with state court decisions. The plenary powers approach to constitutional
interpretation, by contrast, would permit the legislature to add qualifications.
Or the clause could be redrafted to read “including, but not limited to, age, cit-
izenship and residency.”

Third, combining single-district representation with a district residency
requirement for holding office tends to strengthen the link between represen-
tative and constituent at the expense of party discipline.

Fourth, the ban on dual or incompatible office holding precludes experi-
ments with cabinet-type government in which executive and legislative func-
tions are mixed.

Term of Office

All states operate on the basis of fixed terms for legislative office. The states dif-
ter both from the national legislature and among themselves concerning the
length of the term. Thirty-six states fix the term of offices for the senate at four
years.* In about half of these states, senatorial terms are staggered. In five states,
a four-year rather than a two-year term of office is standard for the lower house.

Another issue affecting the term of office will be salient for twenty-first cen-
tury framers—term limits. From 1990 to 1995 voter initiatives imposed term
limits on state legislators in twenty-one states.” The policy of term limitations
revives a debate familiar to eighteenth-century framers of state and federal con-
stitutions. And it is consistent with the “citizen legislator” concept that is embed-
ded in many state constitutions in the form of restraints on the length and
frequency of sessions, low levels of pay, and spending caps on expenditures for the
legislature.* But it is not in tune with the demand of earlier reform advocates
that call for the professionalization of state legislatures. Current research indicates
that term limits have neither enhanced the policy responsiveness of state legisla-
tures nor put an end to political careerism.* Too little time has passed since the
adoption of term limits to determine whether the legislature’s capacity to pro-
vide a check on the executive branch is unduly weakened by the reform.
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Compensation

Twentieth-century reformers targeted constitutional provisions fixing the level
of compensation for legislators as a significant barrier to the creation of a full-
time, professional legislative body. Their efforts have met with some success.
The number of state constitutions specifying compensation levels diminished
from twenty-four in 1972 to nine in 2004. In most of states, legislative com-
pensation is set by statute.” Many of these states also authorize additional
compensation for legislators in leadership positions. In twenty states, the com-
pensation question is first addressed by some type of compensation commission
independent of the Iegislalture.5 ! The independent-commission device combats
public perceptions that compensation increases are motivated by legislators’
self-interest. In most states, commission recommendations are subject to ratifi-
cation or disapproval by the legislature. In Maryland and West Virginia, the
recommendations may be reduced or rejected, but not increased. In Arizona
and Texas, the commission’s recommendations are submitted to the electorate.

These varying arrangements reflect levels of resistance in each state’s polit-
ical culture to the merits of a full-time, professional legislature rather than a
part-time, citizen legislature. These opposed views are also evident in consti-
tutional provisions mandating term limits and session limits discussed else-
where in this chapter.

Leadership

In each state with a bicameral legislature, the house is free to elect and em-
power a speaker.”> However, the constitutional rule is different for the senate.
In twenty-six states, the lieutenant governor serves, by virtue of office, as pres-
ident of the Senate.” That elected constitutional executive officer is, as is the
case in the Federal Constitution, given a deciding vote when the Senate is
equally divided. In six states, the lieutenant governor may debate and vote in
the committee of the whole. Most likely, issues surrounding the legislative role
of the lieutenant governor will be subsumed in consideration of whether to re-
tain that office or to abolish it, as nine states have done. As long as the role ex-
ists, much of its impact on the legislative process will turn not on formal
constitutional language but on senatorial custom and practice.

Legislative Immunity

Forty-three state constitutions offer legislators some speech or debate immu-
nity.”* In twenty-three states, the wording of the clause matches the language
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of the Federal Constitution “and for any speech or debate in either House, they
shall not be questioned in any other place.” In twelve states, words spoken or
uttered in debate are privileged. In five states, legislators get only an immunity
from “civil arrest” or “civil process” during legislative sessions and for a brief
period prior to and after a session. In two states, legislators have no specified
immunity of any sort.

The aims underlying speech or debate immunity are well summarized by
the Alaska Supreme Court: protecting disfavored legislators from intimidation
by a hostile executive; and protecting legislators from the burdens of forced par-
ticipation in private litigzltion.s5

A variety of outcomes are found in the states as to the scope of immunity.
In an early case, the Massachusetts Supreme Judicial Court refused to extend
the privilege to a libelous statement made as an aside to another member on the
floor of the legislature rather than in formal debate.’® That limited reading is
consonant with the wording of the Texas Constitution, which covers only
“words spoken in debate in either House.”” Another judicial response is to fol-
low federal precedents that focus on whether the legislator’s conduct is “within
the sphere of legitimate legislative activity.”5 8 Textual differences between the
wording of the Federal speech or debate clause and the language of the state
constitution have guided state supreme courts to a broader immunity doctrine
than that prevailing in the Federal case law. Accordingly, the Alaska Supreme
Court held that “legislative duties” immunity extends to a senator’s conversa-
tion with the governor in preparation for the performance of the senator’s du-
ties at a contemplated joint session of the legislature. And the “legislative
function” immunity, granted by the Hawaii Constitution and supported by
clear legislative history, privileged off-floor statements made by a legislator to a
reporter seeking clarification of the legislator’s speech.”

“Legislative function” immunity more nearly captures the contemporary
roles of legislators. Today’s legislators deal with citizen grievances, shape pub-
lic opinion by taking positions, and oversee the administration of the laws out-
side the legislative chamber and the committee room. Twenty-first framers
should weigh whether legislators’ activities in the public sphere, in particular
their efforts at informing and representing constituent interests, ought to fall
unambiguously within the scope of the privilege. If so, they may adopt “legisla-
tive function” language that fulfills that aim.

Legislative Ethics
Individuals who seek and hold public office in the twenty-first century are sub-

ject to extensive regulation designed to safeguard the integrity of the delibera-
tive process surrounding the consideration of legislation. Most states now



50 THE LEGISLATIVE BRANCH

require disclosure of campaign contributions, personal financial disclosure for
legislators and their families, and disclosure of lobbying expenditures.® Most of
these reforms came via statute rather than constitutional change. In view of the
demonstrated capacity of most legislatures to respond to the public’s demand
for higher ethical standards twenty-first-century constitution makers must
appraise the merits of entrenching ethical norms in the state constitution.

Nineteenth-century constitutions favor constitutionalizing some ethical
norms. Most of these provisions focus on reining in pecuniary conflicts of in-
terest. Some form of ban on dual office holding is nearly universal. Several
states prohibit legislatures from giving themselves a pay raise that will take ef-
fect during the session in which it was voted.®' Mississippi bars legislators from
eligibility, during their term of office, to any nonelective office of profit created
or whose emoluments were increased during that term.®* Pennsylvania requires
“any member who has a personal or private interest in any measure or bill pro-
posed or pending before the General Assembly” to “disclose the fact to the
House of which he is 2 member” and to refrain from voting on that matter.®*

The Rhode Island Constitution mandates a more sweeping and detailed
definition of the content of a code of legislative ethics. The provision covers con-
flicts of interest, confidential information, use of position, contracts with gov-
ernment agencies, and financial disclosure.** Florida goes further by mandating
tull public disclosure of financial interests by candidates for legislative office and
tull public disclosure of campaign finances.® Florida also bans legislators from
personally representing clients for compensation before any nonjudicial state
agency. Both states create an independent State Ethics Commission to imple-
ment the policies spelled out in the constitution. Neither state empowers the
Ethics Commission to remove the offending legislator from offices. However,
the Florida Commission can conduct investigations and make public reports
concerning any breach of public trust by a legislator. Both provisions view law-
making as an essentially moral activity and are aimed not only at the fact but also
the appearance of impropriety in the conduct of public affairs. Both provisions
also manifest the same distrust of the legislature’s capacity for self-regulation
that led to the creation of independent commissions to determine legislative
salaries and legislative apportionment.

Expulsion, Exclusion, and Recall

Expulsion, exclusion, and recall are constitutional devices that may affect the
legislator’s term of office. The legislature’s power to exclude is based on a com-
mon provision in state constitutions: “Each house shall be the sole judge of the
elections, returns, and qualification of its members.”* This provision is uncon-
troversial when applied to election contests. But it is unclear whether the leg-
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islature can add to expressly enumerated qualifications. State framers are
advised to address the issue of whether the legislature should have unreviewable
discretion as to member’s qualifications, since such discretion could permit the
legislature to exclude a member chosen by the people by majority vote.

Forty-five state constitutions expressly authorize each chamber to expel a
member.” The expulsion power is often curtly phrased: “Each house . . . may
with the concurrence of two-thirds of all members elected thereto and serving
therein expel a2 member.”®® In most states, the power to expel is standardless.
Michigan adds a procedural requirement that the reasons for the expulsion be
entered in the journal with the votes and names of the members voting on the
question.”” Montana and Idaho provide a “for good cause” standard.”” Vermont
bars expulsion “for causes known to constituents antecedent to the election.””!
And Michigan prohibits a second expulsion for the same cause.”

On the one hand, state framers should be aware that each phrase added to
the bare-bones grant of the power to expel opens possibilities for judicial re-
view. On the other hand, Michigan’s procedural constraint promotes delibera-
tion about and accountability for the expulsion decision. And a good-cause
requirement deters arbitrary and capricious use of the power. The Vermont
provision emphasizes that the judgment of constituents, not colleagues, should
determine who represents them. Michigan’s policy prohibiting a second sanc-
tion for the same offense articulates a deeply rooted legal principle.

Recall is a device embodying the values of direct democracy.” Recall autho-
rizes a constituent of members, rather than their colleagues as in the case of ex-
clusion and expulsion, to remove them from office by referendum. Recall is
controversial because it is viewed as violating a fundamental principle of represen-
tative government—that legislators can act autonomously during their term of of-
fice. Nevertheless, recall is a matter of constitutional policy in eighteen states.”*

Great variety is found in the expression of that policy in state constitutions.
Idaho simply authorizes recall and leaves procedural details to be filled in by
the legislature.” By contrast, Colorado exhibits distrust of legislative discretion
by devoting an entire article of the state constitution to a comprehensive expo-
sition of recall procedures, including the form and sufficiency of recall peti-
tions.” States also differ as to the grounds for recall. In Wisconsin, no reasons
need be stated.”” In California, the recall petition must disclose the reasons for
recall, but the sufficiency of these reasons is not reviewable.”® In Minnesota, the
constitution limits grounds for recall to “serious malfeasance or nonfeasance” in
the performance of the duties of office or “conviction during the term of office
of a serious crime.””

Framers of a recall provision are thus confronted with two fundamental
issues. The first is whether the legislature can be trusted to implement the pol-
icy or whether statute-like detail should be enshrined in the constitution. The
second is whether standards for the exercise of the electorate’s decision should
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be included, as in Minnesota, thus inviting judicial review, or whether the mer-
its of the cause for recall is for the electorate to determine.

In any case, both state legislatures and the electorate are limited in their
power to exclude, expel, or recall a legislator by the rights guarantees of the
Federal Constitution.

STRUCTURE
Bicameral/Unicameral

The initial question for constitution makers is whether to opt for a single-cham-
ber (unicameral) or two-chamber (bicameral) legislature. The early constitutions
of Pennsylvania (1776), Georgia (1777), and Vermont (1777) provided for uni-
cameral legislatures. Since then, state constitutions makers have extensively de-
bated the wisdom and purpose of maintaining a second chamber,* although only
Nebraska currently has a one-house legislature. Proponents of a one-house legis-
lature argue that it eliminates problems of interhouse coordination, controlling or
regulating conference committees or management of joint committees and also
furthers the principle of accountability.*! Too, a single-chamber legislative body is
well accepted at the local government level. Opponents worry that unicameral-
ism lowers the consensus threshold for legislative action, increasing the possibil-
ity of drastic policy reversals with each change of government.”

Single Member/Multimember Districts

As James Gardner observes in his contribution to this volume: “Today, the great
majority of state constitutions provide either expressly or implicitly for the elec-
tion of state representatives and senators exclusively from single member dis-
tricts.”® The Citizens Conference on State Legislatures advanced the following
rationale for its endorsement of single-member districts:

the very idea of democratic government in which a citizen delegates
power to a representative and holds him responsible for the exercise of
it implies a one-to-one relationship, a single clear connection between
representative and constituent. As soon as a constituent must contend
with more than one relationship, that connection is weakened, the re-
lationship is blurred.**

Countervailing considerations include a tradition of multimember district-
ing in a few states. In addition, single member-district elections determined by a
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simple plurality of votes have the effect of enhancing the seat shares of majority
parties and diminishing the shares of minority parties. Further, considerations of
ethnic and racial fairness may be raised if single-member, simple plurality systems
have the effect of excluding sizable minority groups from representation.®

As James Gardner indicates, current state constitutions have little to offer
as a model for the multimember option. In 1970, Illinois abandoned an exper-
iment with cumulative voting aimed at maximizing opportunities for the mi-
nority party in multimember house districts. And, in jurisdictions covered by
the federal Voting Rights Act, state constitution makers seeking to remedy the
perceived evils of single-member districts may confront a claim that multi-
member districts dilute the voting strength of African-Americans and Hispan-
ics.® Although there are some proponents of multimember districts,*” most
reform proposals focus on changes in voting and election practices, such as var-

ious forms of proportional rf:presentattion.88

Size

Many state constitutions fix the exact size and ratio of state legislative cham-
bers.*” The Citizens Conference on State Legislatures raised two difficulties
with such provisions.” First, some chambers are too big, resulting either in
chaotic decision-making or in undue concentration of power in a few dominant
leaders. The suggested remedy is downsizing the legislature, particularly the
lower house. Second, a constitutionally prescribed number is too inflexible. Vir-
ginia permits the legislature to change the size of each chamber within a min-
imum and maximum.” North Dakota authorizes the legislature to fix the
number of senators and representatives by statute.” However, there is no dis-
cernible trend toward downsizing state legislatures either by constitutional
amendment or statutory change.

Sessions

“No man’s life, liberty or property are safe while the legislature is in session.””
This popular adage sums up the attitude of distrust and the philosophy of lim-
ited government that resulted in the inclusion of constitutional rules designed to
rein in the legislature’s lawmaking capacity.”* Such rules include: restricting the
legislature to biennial rather than annual sessions; limiting the length of legisla-
tive sessions; limiting the compensation of legislators; forbidding the carryover
of bills from one session to the next within the same term; granting the gover-
nor exclusive power to call special sessions; and restricting the legislature’s juris-
diction in special sessions to matters within the scope of the governor’s call.”
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In 1972, the Citizens Conference on State Legislatures made the case for
significant change in each of these rules.” The costs associated with constitu-
tionalizing constraints on legislative sessions are well documented and include
hasty, ill-considered legislation adopted at end-of-session logjams, frequent ad
hoc special sessions, vesting significant agenda control in the governor, and fos-
tering strategic use of delay and obstruction to block legislation. Some changes
are in place. For example, in 1940, only four state legislatures held annual ses-
sions but, by 1980, forty-three state constitutions authorized annual sessions.”
Also, thirty-three states now authorize the legislature to call special sessions.”®
But, some are not. For example, thirty-six states retain constitutional limits on
the length of regular sessions.”

The strongest argument for removing session constraints is that they have
not preserved limited government. The regulatory welfare state is a fact of life
at the outset of the twenty-first century, and session constraints may diminish
the legislature’s capacity to deregulate and privatize, as well as to engage in
effective oversight of the bureaucracy.

Adjournment and Dissolution

Adjournment of legislative bodies means “the temporary cessation of business,
which is to be resumed on the next legislative day or at a time certain . . .”; dis-
solution signifies the permanent cessation of the legislature’s authority."” The
inclusion in early state constitutions of constitutional provisions governing ad-
journment and dissolution, expressly vesting the legislative branch with the
power to adjourn and dissolve itself, reflects bitter experience with the power of
the king and colonial governors to prorogue and dissolve colonial assemblies. In
fact, the king’s power to dissolve is one of the grievances proferred in Jefferson’s
indictment of royal abuses in the Declaration of Independence.'”

Early state framers anticipated strategic use of these powers by each cham-
ber. And so they began to insert provisions, now found in forty-seven states and
in the U.S. Constitution,'” that permit one chamber to adjourn itself only for a
limited number of days. When Vermont created a bicameral legislature in
1836, it gave the governor a default power to adjourn the legislature in case the
chambers could not agree to adjourn, and this innovation has been adopted in
about half of the states.!®®

The next wave of change occurred during the nineteenth century. Framers
evidenced their distrust of legislatures by prescribing dissolution rules that lim-
ited legislative sessions to a stated number of days. These provisions have led to
legislative strategems to evade the letter of the text including expansive notions
of “legislative days,” when that is the term used in the constitution, as well as
the practice of stopping the clock. They have also created end of session log-
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jams and encouraged midnight and twenty-four-hour legislation. Twenty-first-
century constitution makers would be well advised to eliminate restrictions on
the length of legislative sessions.

PROCESSES
Legislative Procedure

Among the most striking features of the evolution of state legislatures is the en-
trenchment in state constitutions of rules of legislative practice and procedure.'"*
Twenty-first-century constitution makers must decide whether to retain, pare,
or eliminate these constraints. The purpose of these regulatory provisions is
more easily understood in light of their history. In early state constitutions, the
legislature is typically afforded broad autonomy: “The Senate shall . . . determine
its own rules of proceedings”; “T’he House of Representatives shall . . . settle the
rules and orders of proceeding in their own house.”* Despite the promise of
autonomy suggested by such language, the incorporation of rules of parliamen-
tary law into the constitution began early on.'® This tendency is illustrated by
the constitutional history of Pennsylvania. The earliest Pennsylvania Constitu-
tion, the “radical” constitution of 1776, contains several provisions designed to
assure openness, deliberation, and accountability in governance by the unicam-
eral legislature: a two-thirds quorum requirement for doing business, a provision
calling for open sessions, weekly printing of votes and proceedings during ses-
sion including recording “the yeas and nays on any question, vote or resolution
where any two members require it”; and a provision requiring a formal enacting
clause for all laws.'%’

The distrust of the legislature, seen by Jacksonian democrats as an engine
for churning out special privileges for interest groups, produced a wave of con-
stitution making in half of the states between 1845 and 1855. These reformers
created “a blueprint for the due process of deliberative, democratically account-
able government.”'%

These process reforms continued through the period 1864-1879, during
which thirty-seven states wrote and ratified new constitutions. As G. Alan Tarr
summarized these developments:

In 1835 Alexis de Tocqueville observed that “the legislature of each
state is faced by no power capable of resisting it.” But beginning in the
1830s, state constitution makers sought to impose limits on these
supreme legislatures. Initially, their restrictions focused on the process
of legislation. Some state constitutions required extraordinary majori-
ties to adopt certain types of legislation, under the assumption that it
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would be more difficult to marshal such majorities for dubious en-
deavors. Others imposed procedural restrictions designed to prevent
duplicity and promote greater openness and deliberation, assuming
that greater transparency in the legislative process would deter legisla-
tive abuses or at least increase accountability for them. Thus, state
constitutions mandated that all bills be referred to the committee, that
they be read three times prior to enactment, that their titles accurately
describe their contents, that they embrace a single subject, that they
not be altered during their passage so as to change their original pur-
pose, and so on. Other provisions required that the amendment or re-
vision of laws not proceed by mere reference to their titles, that
statutes be phrased in plain language, that taxing and spending mea-
sures be enacted only by recorded vote, and, most importantly, that no
special laws be enacted where general law was possible. By the end of
the nineteenth century, most state constitutions included several of
these procedural requirements.'”

The 1873 Pennsylvania Constitutional Convention, whose primary focus was
legislative reform, illustrates Tarr’s observations. That convention created an in-
terrelated set of provisions implementing a broad vision of deliberative democ-
racy applicable to each phase if the lawmaking process from drafting legislation
to final passage.

Most state constitutions do not follow the Federal model, which has little
to say about lawmaking procedures.'’ Instead, like Pennsylvania, they incorpo-
rate most of the procedural norms that emerged during the nineteenth century.
At the drafting phase, each bill must contain a title that “clearly expresses” the
subject matter of the body of the proposed law.""! In addition to the notice
function of the title, each bill, except appropriations, is restricted to “one sub-
ject” in order to forestall logrolling and to focus the legislature’s attention on
discrete policy issues.'? Values of notice and clarity are furthered by the rule
that bills that amend or cross-reference existing laws must include the amended
or referenced legislation in their text.'” Particular rules apply to drafting ap-
propriations measures to ensure notice and bar logrolling."* An additional
safeguard of clarity stems from the void-for-vagueness doctrine rooted in the
due process clause of state and federal constitutions. '’

Constitutional rules were designed to fix accountability and to enhance
participation and deliberation. The state house is directly accountable for orig-
inating revenue bills."® The committee system is recognized and strengthened
by the requirement that all bills be referred to a committee and printed.'” To
prevent surprise and foster public notice, no bill could be altered or amended on
its passage through either chamber so as to change its original purpose,'® and
every bill must be read at length and printed before the final vote.'" Principles
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of accountability and majority rule are embedded in the requirement that a
majority of each chamber cast a recorded vote on every bill, and that the pre-
siding officer of each chamber authenticate by signature the fact that the mea-
sure was approved, and the fact of signing must be entered in the journal.®

On the one hand, procedural constraints on the state legislature modify
both the plenary-power principle and the specific constitutional text granting
the legislature the power to determine its rules and proceedings. Procedural
constraints seem to embody a historical and retrospective approach to state
constitution making by entrenching the results of yesteryear’s controversies. On
the other hand, one can view procedural constraints as a collective effort by the
people of the several states over a period of two centuries to entrench principles
of notice, deliberation, and accountability into the legislative process by stipu-
lating rules of due process for legislative bodies.

If twenty-first-century framers choose to include procedural rules, they
must confront whether those rules ought to be enforced by the state judiciary
exercising its power of judicial review. In many states, judges have refused to
enforce all but a few of these procedural constraints. That is because “a sub-
stantial number” of state courts adhere to the “enrolled bill” rule,"! which pre-
vents any evidence outside the text of the enrolled bill itself from being
introduced as evidence showing constitutional violations of rules governing the
process of enactment.'?? Thus, rules concerning drafting such as the single sub-
ject and clear title rules are reviewable, because a violation can be determined
from the text of the enactment. But violations of majority vote, referral to com-
mittee, printing and reading, limited session, and similar procedural rules are
unchallengeable in a jurisdiction adhering to the enrolled bill rule. The pros
and cons of the enrolled bill rule as well as various modifications and exceptions
to that rule all share the same policy vice—state courts, not constitution mak-
ers, are making fundamental decisions about the enforceability of constitutional
norms. Even without the enrolled bill rule, a state court can refuse to enforce
procedural rules by holding that judicial intervention violates separation of
powers doctrine.'”® Therefore, twenty-first-century constitution makers are
well advised to clarify in the text of the state constitution as to whether or not
judicial enforcement is contemplated.

Local, Special, or Private Laws

Constitutional rules about local, special, or private legislation are vigorous sur-
vivors from the nineteenth century. The language and scope of such constitu-
tional provisions varies.'** Thirty-one states prohibit the enactment of a local or
special law when a general law can be made applicable. Six states bar special or
local laws when there is an existing general law on the subject. Thirty-seven
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states forbid local or special legislation on certain enumerated subjects. In some
states, the legislature may enact special or local laws if published notice of the
intention to do so is given125 or if the affected locality assents.'”®

The policies favoring inclusion of some constitutional barrier to local, spe-
cial or private laws are concisely expressed in a leading case:

The inherent vice of special laws is that they create preferences and es-
tablish irregularities. As an inevitable consequence their enactment
leads to improvident and ill-considered legislation. The members
whose particular constituents are not affected by a proposed special law
became indifferent to its passage. It is customary, on the plea of legisla-
tive courtesy, not to interfere with the local bill of another member, and
members are elected and re-elected on account of their proficiency in
procuring for their respective districts special privileges in the way of
local or special laws. The time which the legislature would otherwise
devote to the consideration of measures of public importance is frit-
tered away in the granting of special favors to private or corporate in-
terests or to local communities. Meanwhile, in place of a symmetrical
body of statutory law on subjects of general and common interest to
the whole people, we have a wilderness of special provisions whose op-
eration extends no further than the boundaries of the particular school
district or township or county to which they were made to apply.'’

Putting these goals into controlling effect is no easy matter. Few state con-
stitutions contain a definition of what is referenced by the term “local,” “gen-
eral,” “special,” or “private” legislation. Working definitions are found in the
Alabama Constitution:

“A general law is a law which in its terms and effects applies either to
the whole state, or to one or more municipalities in the state less than
the whole in a class. A general law applicable to such a class of mu-
nicipalities shall define the class on the laws of criteria reasonably re-
lated to the purpose of the law. . ..”

“A special or private law is one which applies to an individual, as-
sociation, or corporation. A local law is a law which is not a general
law or a special or private law.”'**

The Alabama provisions restate rather than resolve the essential problem, how-
ever. That problem is the goodness of fit between the classification scheme
adopted by the legislature and the purpose of the law. As is the case with regard
to enforcement of constitutional rules governing legislative procedures, much
turns on the issue of judicial review.
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On the one hand, these provisions reflect “an effort to avoid favoritism,
discrimination, and inequalities” that arise out of the pulling and hauling of in-
terest groups in the legislative process.'”” Some commentators have recognized
that these provisions bear a close resemblance to the Equal Protection Clause
of the U.S. Constitution and, as such, offer significant equality guarantees for
individuals.”® On the other hand, leading cases have shown a strong tendency
to defer to the legislature’s selection of a classification principle.”*" As a result,
the legislature can avoid the rule with ease in most jurisdictions. A few consti-
tutions expressly provide that whether a general act is or can be made applica-
ble shall be a matter for judicial determination.” It is not clear, however, that
even an express provision produces more judicial enforcement of the ban.

CONCLUSION

The legislative branch is a key institution in a functioning democracy. Repre-
sentative government is an institutional response to the complex problems and
conflicts that emerge in a free society. The legislature’s role involves: identifying
problems, clarifying goals, and devising means compatible with those goals to
solve problems.

Legislative problem-solving involves debate, deliberation, negotiation, and
compromise. Those characteristics differentiate legislative policy-making from
the alternatives of executive branch dominance and direct democracy.'” The
legislature takes into account diverse values and interests that check and bal-
ance the bureaucratic and centralizing tendencies of a dominant executive
branch. The legislature’s superior information-gathering capacity, greater un-
derstanding of the trade-offs among competing policy alternatives, and ability
to cut deals are lacking when single-issue propositions are submitted directly to
the voters.

The competition for policy-making dominance between and among the
electorate as well as the executive, the legislative, and the judicial branches of gov-
ernment is built into the system of checks and balances entrenched in all fifty
state constitutions. By careful reflection on the natural history of the evolution of
the state legislative branch, twenty-first-century framers can face the challenges
of making constitutional choices that channel competing claims over policy mak-
ing without unduly affecting the dynamic vigor of the competitive process.
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Chapter Three
The Executive Branch

Thad Beyle

The principle to guide the design of a state’s executive branch was clearly stated
by former North Carolina Governor, Terry Sanford, “Make the chief executive of
the state the chief executive in fact.”’ He continued by arguing “the governor is
responsible for leadership within each state. To be able to lead, the governor needs
to be freed from the barbed wire of antiquated constitutional barriers. . . . (The
governor) must have the tools he needs to lead effectively.”

SoME HisToricAL BACKGROUND

In September 1775, John Adams stood at his writing desk as a committee of
one drafting the proposed new Constitution for the Commonwealth of Mass-
achusetts. For resources, he fell back on his own earlier work, Thoughts on Gov-
ernment, and on the work of those in other states to develop “A Constitution or
Form of Government for the Commonwealth of Massachusetts.” He pro-
posed a separation of powers between the three separate departments of gov-
ernment—legislature, executive, and judicial. His work was accepted by the full
convention with but a few notable changes and has been called “the oldest
functioning written constitution in the world.”

But as in all the constitutions adopted in the original thirteen states there
were three important trends in the powers provided to those separate depart-
ments. One was establishing a separate and independent judiciary. However, it
is the second two trends that are of importance to this specific topic—the
strength that was lodged in the new state legislatures and the lack of strength
that was lodged in the governorships. The greater legislative strength was an
obvious reaction to the lack of effective representation of the citizens under the
imposed colonial governors, and the lesser gubernatorial strength was in reac-
tion to the strength of those imposed colonial governors. Although the gover-
nor would “have veto power over the acts of the legislature,” the new
Constitution called for an annual election of the governor.’ There were various
restrictions on the governorship placed in other new state constitutions. In
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North Carolina, one of the delegates to the 1776 North Carolina convention
was asked how much power they had proposed to give the governor, to which
he replied: “just enough to sign the receipt for his salary.”®

So the history of the American state governorship is one of rather weak
beginnings, followed over the next two centuries by a gradual and incremental
movement to provide the governors with more powers. But with some of these
incremental steps came other problems. For example, as more states transferred
the selection of the governor from the legislature to the people, they often
called for the direct election of other state administrative officials. This meant
that governors found that they had to share the executive branch powers with
other elected officials even though many felt that their vote for governor was a
vote for the person who would run the state’s executive branch.

The reforms toward the end of the nineteenth century and early twenti-
eth century brought the concept of “neutral competence” into state and local
governments. Responding to the excesses of patronage by some elected officials
and corruption in several states and cities, a drive to raise the competence of
those serving in state and local governments began. The key to these reforms
was to install some form of merit system or civil service personnel procedures
in these governments so that “what you know” would replace “who you know”
as the key factor in securing and keeping jobs, and for promotions. The goal
was to separate politics from government insofar as possible.

Similarly, as new responsibilities faced the states, the answer was often to es-
tablish agencies, boards, and commissions, often outside the reach of any elected
executive branch official. Governors may have had the authority to appoint mem-
bers of these boards and commissions, but they often shared that responsibility
with the legislature either in appointing them or in having the legislature confirm
their appointments. Again, the aim was to separate the politics of the past from
the policy making and administration of the present and future. The effect of
these reforms was to place restrictions on how much power the governor actually
had over the various parts of the executive branch of government.

During the twentieth century, there were at least four waves of reform in
the states that have had an impact on state executive branches. The first began
in 1917 and focused on creating comprehensive plans of administrative organi-
zation. In Illinois the movement was led by Governor Frank O. Lowden and in
New York by Governor Alfred E. Smith. This movement culminated in the
publication of “A Model State Constitution” by the National Municipal League
in 1921, which called for “a centralized plan of State organization, headed by the
governor, a single-house legislature, and unified court structure.””

The second wave of reform came in the mid-1930s, as the appointment of
a federal commission by President Franklin Roosevelt to reform the federal ex-
ecutive branch stimulated consideration of executive branch reorganization in
the states. In the twenty-five years that these two waves of reform encom-
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passed, it was estimated that “every state in the Union has at one time or an-
other . . . considered the matter of administrative reorganization.”® Eleven of
the states sought “to make the governor in fact, as well as in theory, the respon-
sible chief executive of the state.”

The third wave of state reform was again stimulated by presidential ac-
tions, as Presidents Harry Truman and Dwight Eisenhower established the
“Hoover Commissions” to look at the possibilities of executive branch reorga-
nization at the national level. These in turn stimulated states and even cities to
establish “Little Hoover Commissions” to seek the same goals in their govern-
ments."” “Concentration of authority and responsibility,” ‘functional integra-
tion,” ‘direct lines of responsibility,” ‘grouping of related services, ‘elimination
of overlapping and duplication,” and ‘need for coordination’ echoed through
state capitols.”"!

The fourth wave began in the mid-1960s as a number of developments il-
luminated the need to reform state governments. The U.S. Supreme Court’s
decisions on equal education and the need for redistricting state legislatures
brought ferment throughout the states. The “Great Society Programs” of the
Lyndon Johnson presidency made clear to the states the need to get their
houses in order so the programs could be carried out. And a series of state lead-
ers such as former North Carolina Governor Terry Sanford and former Cali-
tornia Speaker of the House Jess Unruh were given foundation grants to help
the fifty states develop their roadmaps for reform." By 1983, Larry Sabato ar-
gued, “Within the last twenty years, there has been a virtual explosion of reform
in state government. In most of the states, as a result, the governor is now truly
the master of his own house, not just the father figure.””

In a sense, this fourth wave of reform continues to this day as states con-
tinue to make changes as new leadership is faced with problems that need to be
alleviated. By 1992, major state executive branch reorganization efforts had
taken place in twenty-seven states since the 1960s."* While there is a sense that
the states are between waves now, it would not be too surprising to see some
states begin undertaking major executive branch reorganization due to the fis-
cal problems they are facing at the beginning of the twenty-first century. The
goals articulated in these reorganization efforts were “modernization and
streamlining of the executive branch machinery, efficiency, economy, respon-
siveness, and gubernatorial control.””* Other reforms and changes affecting the
state executive branches were also occurring.

WHERE STATE EXEcUTIVE BRANCHES STAND NOW

The first way to view what has been happening since the 1960s is to look at the
“Index of Formal Powers of the Governorship” first developed by Joseph
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Schlesinger,' which this author picked up and has continued to update.'” The
Index consists of six different indices of gubernatorial power as seen in 1960
and in 2003. These indices include the number and importance of separately
elected executive branch officials, the tenure potential for governors, the ap-
pointment power of governors for administrative and board positions in the ex-
ecutive branch, the governor’s budgetary power, the governor’s veto power, and
the governor’s party strength in the state legislature. Each of the individual in-
dices is set in a five-point scale with five being the most powerful and one being
the least. (See the notes to table 1 for detail on how each of these indices and
the overall Index was developed.)

TABLE 1
Governors’ Institutional Powers 1960 vs. 2002

Specific Scores %
Power 1960 2002 Cbnmge
SEP 2.3 2.9 +28
TP 3.2 4.1 +28
AP 2.9 3.1 + 7
BP 3.6 3.1 —14
VP 2.8 4.5 +61
Totals 14.8 17.7 +20
NOTES:

SEP—Separately elected executive branch officials: 5 = only governor or governor/lieutenant
governor team elected; 4.5 = governor or governor/lieutenant governor team, with one other
elected official; 4 = governor/licutenant governor team with some process officials (attorney
general, secretary of state, treasurer, auditor) elected; 3 = governor/lieutenant governor team with
process officials, and some major and minor policy officials elected; 2.5 = governor (no team) with
six or fewer officials elected, but none are major policy officials; 2 = governor (no team) with six
or fewer officials elected, including one major policy official; 1.5 = governor (no team) with six or
fewer officials elected, but two are major policy officials; 1 = governor (no team) with seven or
more process and several major policy officials elected. (Source: The Book of the States, 1960-1961
[1960]: 124-25 and 2000-2001 [2000]: 33-38.)

TP—Tenure potential of governors: 5 = 4-year term, no restraint on reelection; 4.5 = 4-year term,
only three terms permitted; 4 = 4-year term, only two terms permitted; 3 = 4-year term, no
consecutive election permitted; 2 = 2-year term, no restraint on reelection; 1 = 2-year term, only
two terms permitted. (Source: Joseph A. Schlesinger, “The Politics of the Executive,” in Politics in
the American States, edited by Herbert Jacob and Kenneth N. Vines [Boston: Little, Brown, 1965]:
229; and The Book of the States, 2000~2001 [2000]: 31-32.)

AP—Governor’s appointment powers in six major functional areas: corrections, K~12 education,
health, highways/transportation, public utilities regulation, and welfare. The six individual office
scores are totaled and then averaged and rounded to the nearest .5 for the state score. 5 = governor
appoints, no other approval needed; 4 = governor appoints, a board, council or legislature approves;
3 = someone else appoints, governor approves or shares appointment; 2 = someone else appoints,
governor and others approve; 1 = someone else appoints, no approval or confirmation needed.
(Source: Schlesinger [1965]: 229; and The Book of the States, 2000-2001 [2000]: 34-37.)
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Table 1 (continued)

BP—Governor’s budget power: 5 = governor has full responsibility, legislature may not increase
executive budget; 4 = governor has full responsibility, legislature can increase by special majority
vote or subject to item veto; 3 = governor has full responsibility, legislature has unlimited power to
change executive budget; 2 = governor shares responsibility, legislature has unlimited power to
change executive budget; 1 = governor shares responsibility with other elected official, legislature
has unlimited power to change executive budget. (Source: Schlesinger [1965]: 229; The Book of the
States, 2000-2001 [2000]: 20-21; and NCSL, “Limits on Authority of Legislature to Change
Budget” [1998].)

VP—Governor’s veto power: 5 = has item veto and a special majority vote of the legislature is needed
to override a veto (three-fifths of legislators elected or two-thirds of legislators present; 4 = has item
veto with a majority of the legislators elected needed to override; 3 = has item veto with only a
majority of the legislators present needed to override; 2 = no item veto, with a special legislative
majority needed to override it; 1 = no item veto, only a simple legislative majority needed to override.
(Source: Schlesinger [1965]: 229; and The Book of the States, 2000~2001 [2000]: 101-103.)

Total—sum of the scores on the five individual indices. Score—total divided by five to keep
5-point scale.

Ambition Ladder for Statewide Elected Officials, 1990-2001

Total
Oﬁzce Races @ L_oxt Awverage
Lieutenant Governor 35 12 23 34%
Secretary of State 12 4 8 33%
State Treasurer 9 3 6 33%
Attorney General 29 4 25 14%
State Auditor 8 1 7 13%
Totals 93 24 69 26%

Source: www.unc.edu~beyle.

Over the four decades involved in the comparison of 1960 and 2003 in-
dices, the overall institutional powers of the governors in the fifty states in-
creased by 12.5 percent. The greatest increase among the individual
gubernatorial powers was in their veto power (+61%) as more governors gained
an item veto. Further, in 1996 North Carolina voters were finally able to vote
on a constitutional amendment giving their governor veto power. For over two
centuries the North Carolina state legislature had refused to allow such an
amendment to go to the voters as it would have curbed their power. And it was
not until November 2002 that the gubernatorial veto was ever used in the state.

The indices measuring the tenure potential of the governor (length of
term and ability to seek an additional term or terms), and the number of sep-
arately elected executive branch officials showed identical 28 percent increases
in favor of the governor. The governor’s appointment power over six specific
functional area executive branch officials did not increase very much (+7%)."
In fact, there are still a considerable number of separately elected executive
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branch officials in addition to the governors across the fifty states, so there is
considerable room for reform in this area.

The gubernatorial budgetary power actually declined over the period
(—14%). However, we must remember that during this same period state legis-
latures were also undergoing considerable reform and gaining more power and
the ability to work with the governor’s proposed budget was one of those re-
forms sought. Hence, while some states’ governors may have seen increased
budgetary powers, there were also increased legislative budgetary powers that
may have more than balanced out the increases in gubernatorial powers.

Finally, there has been a drop in the gubernatorial party control in the state
legislature over the period (—17%). Most of this change can be attributed to
the major partisan shifts occurring in the Southern states over the period as the
region has been moving from a one-party type of politics to a very competitive
two-party type of politics.”” In 1960, thirteen of the fourteen governors were
Democrats, and all twenty-eight state legislative houses were under Demo-
cratic control. In 2003, the governorships were split evenly at seven each for
Democrats and Republicans, while the Democrats held a seventeen to ten edge
in control of the state legislative houses. The North Carolina House, while split
evenly between the parties, is run by a coalition of mainly Democrats and a few
Republicans—with a “dual speakership” running the House. However, the gov-
ernors of Alabama, Arkansas, Louisiana, and Virginia face a legislature com-
pletely controlled by the opposite party, while the governors of Georgia and
Kentucky face a legislature with split partisan control.

Wuat ReEmains To BE DoNE?

To explore the remaining agenda for constitutional reform of the state execu-
tive branch, we will look at specific areas that recent events have pinpointed as
areas needing attention. In some cases, specific states will be pinpointed as tar-
gets of such reforms.

Gubernatorial Tenure

The goal of most states has been to follow the federal model of allowing the
executive to serve a four-year term. There are now only two states, New Hamp-
shire and Vermont, that restrict their governors to a two-year term. Recently,
constitutional amendments in two other states changed the length of their gu-
bernatorial terms from two years to four years so that the Arkansas governor
elected in 1986 and the Rhode Island governor elected in 1994 initiated four-
year terms in those states. The argument for a four-year versus a two-year term
was succinctly stated by an incumbent governor at a “New Governors’ Seminar”
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run by the National Governors’ Association. In your first year, you learn how to
become a governor; in the second and third years you are being the governor and
getting the business of state done; in the fourth year, you are running for reelec-
tion. In a two-year term, those middle two years of being governor are missing.

The second aspect of the gubernatorial tenure question is whether a gov-
ernor can seek reelection to another term. While eleven states have no limita-
tion on how many terms a governor may serve, thirty-six do limit their
governors to two successive terms, while Utah limits their governor to three
terms. For some that is an absolute limit, for others it means a two-term gov-
ernor must vacate the office but could return after someone else serves a term.
In Nebraska and Washington governors are limited to serving only eight years
in a fourteen- or sixteen-year period. Virginia alone remains as a state that only
allows their governor to serve a single term with no consecutive election al-
lowed. Hence, the minute a governor is elected in Virginia and sworn in, he or
she is a “lame-duck” as everyone with an interest in the governorship begins to
look around to see who might become the next governor.

The goals of reform in terms of gubernatorial tenure are very state specific:
New Hampshire and Vermont should join the other forty-eight states in pro-
viding their governors with four-year terms, and Virginia should allow its gov-
ernor a possibility of succession to a second term.

Gubernatorial Elections

Another part of the gubernatorial tenure question concerns the timing of gu-
bernatorial elections in relation to presidential elections. The concern here is the
tear or possibility that events at the national and international level tied to the
presidential election may prevent state-level candidates from articulating the is-
sues and concerns that voters should be thinking about when voting for state of-
ficials. Further, a landslide victory for a presidential candidate can provide
presidential coattails for his or her party candidates to win down the ballot. In
this situation, it is not clear that the best candidate for the state office would be
the winner.

Currently, only eleven states hold their gubernatorial elections at the same
time as presidential elections are held, and two of these states are New Hamp-
shire and Vermont, which hold their elections every other even year. Five states
hold their gubernatorial elections in the odd numbered years, and thirty-six
states hold their gubernatorial elections in the even, nonpresidential year. Again,
two of these thirty-six states are New Hampshire and Vermont. A possible re-
form agenda item here would be for those nine states holding their elections in
presidential years to shift them to an oft-presidential year so the two sets of elec-
tions could be kept separate. This also suggests that if and when New Hamp-
shire and Vermont change their gubernatorial terms to the four-year plan, they
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also hold them in off-presidential years. While some may argue that there is
lower voter turnout in off-presidential-year elections, it is also true that there
will be less of a “coattail” effect from the nationwide presidential election both in
terms of party line voting and issues. And potentially more attention will be paid
to state-level issues by those who do come out to vote.

Separately Elected Executive Branch Officials—
The Lieutenant Governor

As already noted, there is still a need to reduce the number of separately elected
executive branch officials on any constitutional reform agenda for the states. As
of 2000, there were 305 separately elected executive branch officials covering
twelve major offices in the states. In addition, ten states also have multimember
boards, commissions or councils with members selected by statewide or district
elections. To focus on this agenda, let us first look at the office of lieutenant gov-
ernor, the “heartbeat away” office in most states.

Currently forty-two states elect a lieutenant governor while five states des-
ignate a legislative leader as next in line and three designate the secretary of
state as the heir apparent. Of the forty-two states with elected lieutenant gov-
ernors, in twenty-four lieutenant governor candidates run jointly with the gov-
ernor for election, and in eight other states a joint nomination process is used
in selecting the governor and lieutenant governor.”

The problems that these arrangements can lead to are often staggering. In
one scenario, the separately elected governor and lieutenant governor are of op-
posite parties, so there is a lack of joint agenda and purpose. Often this can lead
to problems when the governor is out of state and the lieutenant governor is the
“acting governor” and can take any steps that a governor might consider taking.
Some governors of recent vintage have had to rush home to rectify or correct
actions of the “acting governor.” Even if the two officeholders are of the same
party, they may be from different factions of the party and have the same type
of political and policy differences. Or, the problem may just be a personality or
ego clash that devastates the relationship.

A recent situation in New Jersey indicates another type of problem that
can arise if the next-in-line person is a legislative leader. When Governor
Christie Whitman, a Republican, resigned the governorship after being named
secretary of the federal Environmental Protection Agency in 2001, the Presi-
dent of the New Jersey Senate, Donald DiFrancesco, also a Republican, became
“acting governor.” There was no change in which party controlled the gover-
norship, but the new “acting governor” could not relinquish his legislative po-
sition as that was the basis for his being the “acting governor,” thus creating a
sort of “prime minister” situation.
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The situation in New Jersey reveals some of the difficulties that can arise
when a state designates a legislative leader to be next in line should the office of
governor become vacant. And it runs against the goal that most reformers have
long called for in the various “Model State Constitutions.”” The reform answer
here is clear. The lieutenant governor’s office is a legitimate elective position,
but it should be handled in the same manner as the office of Vice President,
that is, the party’s gubernatorial nominee should be the one to select the party’s
candidate for lieutenant governor, and they should run as a team.*

A related concern in the selection of the lieutenant governor involves how
vacancies should be filled when the office of lieutenant governor becomes va-
cant. A vacancy may occur on the resignation, death, disability, or impeachment
of the lieutenant governor when the incumbent lieutenant governor succeeds to
the governor’s chair as the governor has left office due to achieving a higher of-
fice, resignation, poor health, death, or removal by impeachment or for convic-
tion of a crime. This midterm succession situation was highlighted in 2001 as
the governors of Texas (George W. Bush), Massachusetts (Paul Cellucci), New
Jersey (Christie Whitman), Pennsylvania (Tom Ridge), and Wisconsin
(Tommy Thompson) all resigned to join the Bush administration in Washing-
ton following the 2000 election. On resignation, the lieutenant governor be-
came governor, except as noted above in New Jersey, and thus a vacancy was
created in the lieutenant governor’s position.

A possible reform in these types of midterm succession situations is to let
the new governor select his or her replacement as lieutenant governor, subject
to a majority vote confirmation of one or both houses of the state legislature.
This most closely approximates the election of the governor and lieutenant
governor as a team in the general election, and follows the model used for fill-
ing vice presidential vacancies, as spelled out in the Twenty-fifth Amendment
to the U.S. Constitution adopted in 1967.

The only examples of this type of midterm succession to the vice presi-
dency occurred during the 1970s “Watergate Era.” First, President Richard
Nixon selected Congressman Gerald Ford as his appointed vice president when
Vice President Spiro Agnew was forced to leave office in 1973. Then, in 1974
when Nixon resigned as president and Ford became president, Ford then se-
lected former New York Governor Nelson Rockefeller as his appointed vice
president. Both houses of Congress confirmed the nominations of Ford and
Rockefeller to serve as vice president.

Other Separately Elected Executive Branch Officials

Some reformers argue that this is as far as the states need to go in electing state
executive branch officials. Once the state begins to move beyond the governor
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and lieutenant governor being elected officials, several things happen. First, the
governor’s ability to govern the executive branch is limited by the fact that there
are other separately elected executive branch officials who have responsibility
over some agencies and departments. Yet, many who vote for a governor feel that
they are electing the person who will be in charge of the whole executive branch
of state government, not realizing that they are incorrect in this assumption.

Second, when there is an array of state level offices to be filled at election
time, the voters often do not know very much about the candidates for these
offices, let alone what they might do once in office. Also obscure is just what
the responsibilities of some of these offices are. All many voters know is which
party the candidates represent. This problem is exacerbated by current trends in
the media coverage of state elections, in that coverage of the campaigns for
lower-level offices has declined. And the nature of television advertising in the
political campaigns for the higher-level offices tends to drown out most infor-
mation on these other offices and the candidates involved.

One effect of this is that there is considerable “voter falloff” down the bal-
lot—voters do not cast a vote for candidates they do not know about for an of-
fice whose role they do not understand. For example, in North Carolina, with
ten separately elected executive branch officials, about one out of every ten vot-
ers did not vote for several of the so-called lower ballot races in the 1984 to
2000 elections.* “If there were a bias in just who those non-voters in particu-
lar contests were and a concerted effort by one group or another to affect the
outcome of a very close contest, the voting results could be affected.”” So, de-
mocracy is not necessarily served in this situation, but those with a specific in-
terest in one of these lower-level elections, and in who wins these offices may
well be. Nevertheless, many states continue to elect various executive branch of-
ficials other than the governor and lieutenant governor, and a case can be made
in some instances for their selection by someone other than the governor.

Attorney General
Currently forty-three states elect their attorney general. In four states the gov-
ernor appoints the attorney general subject to the confirmation by one or both
houses of the state legislature (Alaska, Hawaii, New Jersey) or the Council
(New Hampshire), and in Wyoming the governor appoints the attorney gen-
eral without any confirmation needed. In Maine, the attorney general is elected
by the state legislature, while the state’s Supreme Court selects the attorney
general in Tennessee.”®

The attorney general is the state’s lawyer initiating suits on the state’s behalf
and responding to lawsuits filed against the state. When separately elected, this
poses no problem as the attorney general has separate elective status to do so, but
when appointed by some other elected official or officials, the attorney general’s
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status may be compromised. For example, there may be times when the attorney
general must take action against the governor for what he or she has done or not
done. If appointed by the governor, this ability would be compromised. This
should not affect the governor as every governor’s office has or should have a
legal assistant whose responsibility is to advise and protect the governor. It is dif-
ficult to imagine the potential problems that might arise in a state where the
state’s Supreme Court selects the attorney general who later would be pressing
the state’s position on a variety of cases before that same court.

All this suggests that: the attorney general’s office can be a legitimate elec-
tive position, chosen separately from how other elected executive branch officials
are chosen. This does vary from the federal model in which the attorney general
is selected by the president with the advice and consent of the U.S. Senate.

Auditor

The officials that perform the state auditing function are selected in a variety of
ways. In twenty states the auditor is elected by the public, and in eighteen states
the state legislatures select the auditor. Governors and agency heads select the
auditor in seven states, and in California, the legislature forwards three nomi-
nees to the governor who then appoints one of those nominees to the position.
Two other states have a shared method of selecting officials for the position.”’

The auditing function is critical to the functioning of state government
and the credibility of what state government officials do. The governor pro-
poses the budget, the legislature adopts it, and then the budget is back in the
hands of the governor and those in the various branches and agencies to use in
tunding their various responsibilities and activities. Occasionally, questions are
raised about how budgeted funds are being used or not used. In more than a
tew such cases, it is a member of the legislature who raises the issue about how
the money approved in the budget has been used. It is usually the auditor’s re-
sponsibility to investigate such questions and allegations to ascertain whether
they are justified or not. Having an auditor chosen by someone other than a
governor is important because of the responsibilities that an auditor has.

The reform answer here is not quite as clear as in those offices noted
above: the auditor should not be chosen by the governor but can be selected by
the legislature or directly by the people. The goal is to ensure that the occupant
of the office is free to fulfill the responsibilities of auditing the activities of other
officials without being compromised by how he or she arrived in the position.

Treasurer

Currently thirty-seven states elect their state treasurer. In four states the trea-
surers are elected by the state legislature; in four the treasurers are appointed
by the governor with the consent of the legislature; in two they are appointed
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by the governor with no confirmation needed; and in three they are appointed
by an agency head, in one state subject to the approval of the governor.?®

The treasurer serves as the state’s banker, supervising the normal cash flows
in and out of the state treasury. The treasurer also serves as the state’s investor,
investing funds for a variety of purposes from “rainy day funds” to state retire-
ment plans, and is involved in any borrowing the state may undertake. In the lat-
ter role, the treasurer is a key actor in making sure the state’s credit rating is kept
at a high level so interest costs are lower than if the state had a poor rating. So
the office of treasurer is of considerable importance for the state’s fiscal health.

The reform prescription here is not altogether clear. Since so few state
treasurers are gubernatorial appointees, it is clear that earlier reforms wanted to
separate the chief executive from the person with access to the state’s money.
That may very well still be a good idea, as long as those who are elected or
appointed by the legislature have the requisite skills in money management.

Secretary of State

Currently thirty-five states elect their secretary of state, and in three other
states the elected lieutenant governor serves as secretary of state. In three states
the secretary of state is elected by the legislature, and in nine other states the
governor appoints the secretary of state and seven of them the appointment
must be approved by the legislature.”

Secretaries of state have a range of responsibilities tied to elections (chief
election official, ballot eligibility, election reports), to various types of registra-
tion (corporations, securities, trade names), to custodial duties (state and other
records), publications and (manuals, constitutions, laws, rules, and regulations),
and some legislative duties. Obviously, the range of responsibilities varies by
state, but there is some commonality across the states.”

A separately elected official is not necessarily needed for the responsibili-
ties and duties of this position. It would be just as easy to have the governor ap-
point the person holding this position with or without the consent of the state
legislature or let the legislature appoint the person. Since many voters do not
know what the office entails or who the candidates are or stand for, this option
would seem to make the most sense.

Other Separately Elected Officials

Thus far, we have focused on “process officials”—those separately elected officials
who work with the leaders and agencies of state government itself. Now we turn
to the third-tier level of elected officials, those who are responsible for running
functional agencies providing services to the citizens of the state. These include



Thad Beyle 79

commissioners or secretaries of agriculture (thirteen states), education (fourteen
states), labor (five states), and public utility regulation (seven states), among
others. Several states have entire boards elected to run certain agencies.

The direction for reform for these third-tier elected officials heading func-
tional agencies is clear: there is no need to insulate these offices from the gov-
ernor, as the responsibilities of their offices are those that many will hold the
governor accountable for in the first place. Therefore, states need to consider
reducing the number of separately elected officials and let the governor be re-
sponsible for appointing the officials who run these agencies, with or without
the confirmation or approval of the legislature.

The Gubernatorial Ambition Ladder

Before turning to the next item on the agenda of constitutional reform, one ad-
ditional point needs to be addressed regarding the major separately elected ex-
ecutive branch officials in the states. The officials elected to these offices do
have a statewide constituency and they often try to translate that into a run for
the governor’s chair. In a few words, these elected positions can be used
as launching pads for higher office. So, there is an additional political twist
involved here—those separately elected officials whose goals include not only
serving in the office they have won, but using that office to position themselves
for a run for the governor’s chair. So trying to change the method of how
they are chosen can and often does run directly into individual political goals—
and with those goals often come political organizations and supporters who
will do everything possible to prevent change in the way things work in the
state’s political system.

How prevalent is this use of these separately elected state executive
branch offices as launching pads to become a governor? To measure this, we
look at the last four banks of elections since 1987, with a total of 210 guber-
natorial elections being held between 1987 and 2002. We focus specifically on
those incumbent or former lieutenant governors, attorneys general, secretaries
of state, state treasurers, and state auditors who sought to win the governor’s
chair. In 101 of these elections, at least one of these separately elected officials
was in the race (48%), and in 38 of these 101 races there were two or more of
them running (18%).

This underscores that these offices and the officials holding them often are
squarely in the middle of a state’s political process. Using these separately
elected offices as platforms for a gubernatorial race is a political fact of life in al-
most all states; Maine and Utah are the only exceptions in the last sixteen years
of gubernatorial elections.
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Gubernatorial Reorganization Authority

Executive branch reorganization was part of the good government movement
in the early twentieth century and has been on the reform agenda in most
states. As noted earlier, the states are still in the fourth wave of reorganization.
Some states attempt a comprehensive reorganization or even a partial reorga-
nization of their state executive branches by creating a commission to study the
situation and the problems involved, and to then issue a report on what should
be done. After the report is issued, it is up to the governor and legislature to
adopt the suggestions in order to have some sort of reorganization occur.

However, nearly half of the states have provided their governors with the
authority to reorganize through an executive order.’ In most of these states, the
governor’s authority is rather broad and can range across the executive branch
of state government, while in a few states it has limitations. These limitations
can be that the governor’s authority to reorganize by executive order extends
only to local governments (New Jersey), is restricted to shifting agencies be-
tween cabinet secretarial offices (Virginia), or is limited only to reorganization
and does not encompass the creation of agencies (Tennessee). In some states
the executive initiatives are subject to legislative review.

There can be several reasons for the need to reorganize. First and foremost
has been the drive for “modernization and streamlining of the executive branch
machinery, efficiency, economy, responsiveness, and gubernatorial control.”*?
When it is the governor making the changes through executive order, with or
without legislative review, it would seem more likely that the role of the chief
executive would be enhanced. This would lead to the governor becoming more
like a chief executive with more extensive control over the executive branch.

But there can obviously be a downside to such authority if the governor is
wrong in the assumptions used in issuing the executive order, has some devious
or hidden political agenda to further, or goes too far in what is being changed.
An example of the latter situation might be the governor who is frustrated by
the various problems, situations, and signals emanating from the various edu-
cational agencies and organizations of state government. An executive order is
issued to bring all of these educational agencies into one superdepartment with
a single supersecretary of education in charge of education from kindergarten
through professional graduate schools. There are conflicting goals and respon-
sibilities in this new superagency as K-12, community college, and higher-
educational goals are pitted against each other. The results can be confusion,
loss of direction, and unneeded fights and tensions between the various types of
education involved despite the stated goals of the initiative.

The reform prescription here is fairly clear. Governors should be provided
with the power to reorganize the executive branches of state government
through an executive order process. But this process should include a legislative
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review and confirmation function that might help reduce problems and build
support for the changes being suggested.

Gubernatorial Budget Power

While governors generally have considerable budgetary power in preparing and
then executing the enacted state budget, recent events indicate that more
thought might be needed on one further aspect of this power. As every state
operates under a balanced budget requirement, responsibility often falls on the
governor to take steps to cut the budget when there is a revenue shortfall due to
a downturn in the nation’s or state’s economy. There are several types of au-
thority provided governors to make cuts in already enacted budgets. They in-
clude: no restrictions on this authority (twelve states); across-the-board
authority only (ten states); a maximum percent reduction limit (seven states);
required consultation with the legislature (twelve states); and a variety of other
steps idiosyncratic to a particular state (twenty-nine states).”

From one perspective, the stronger the governor’ ability to cut the budget
the better; therefore no restrictions on that power of reduction is best. This al-
lows the governor “to reduce spending in short order to balance the budget.”**
But that is thus an unchecked power over the budget process that some ques-
tion as skewing the separation of powers. Put briefly, “If the power to appropri-
ate money is a legislative function, then the legislature should have some say in
reducing the enacted budget.”*

Having an across-the-board cutting authority would seem to be “the most
efficient short-run solution,” but it “may not be the best public policy.” Why?
The impact on “safety-net programs” would hit them with a cut just when these
programs are needed most. Some programs are tied to federal matching funds
and a cut in state funds would also mean a cut in federal funds—Medicaid, is a
prime example. Also, such broad ranging cuts do not distinguish between
higher and lower priority programs—all are hit equally.*

The message here is that states need to review this “power to cut” they have
provided their governors and see if and how it works. Based on the evidence
available from the two most recent economic downturns of the 1990s and the
early twenty-first century, some states may want to revise this power whether it
is in the state constitution or a state statute.

Gubernatorial Veto Power

Since the 1960s governors in the fifty states have gained considerable veto power
over legislation passed by the state legislature. Every governor has the ability
to veto a bill in its entirety, and forty-three governors have the power to veto
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particular items in a bill without vetoing the whole bill. Several states have some
restrictions on just what types or parts of legislation a governor can use the item
veto. State legislatures can override a governor’s veto—total or item—by a super
majority in forty-six states. That supermajority is either two-thirds of the legis-
lators present and voting, or three-fifths of the legislators elected. The other four
states only require a majority of the legislators elected to override the veto. These
four states are all in the South, and this obviously reflects the long history of
Democratic one-party dominance in those states, now no longer a factor.

The reforms needed here are not too great as so much has been done to
provide governors with these powers. Clearly, those seven states that do not
allow the governor the power to veto items in bills should consider adding that
power to the office. And, those four states allowing just a majority of the legis-
lators elected to override a governor’s veto should consider changing the over-
ride vote needed to a form of supermajority.

SUMMARY

The agenda items listed above are tied to a very simple premise: a single elected
official, the governor should be in charge of what is happening in the state gov-
ernment’s executive branch. Based on this premise, the following constitutional
or statutory reforms are suggested:

* the need to disconnect gubernatorial elections from national elections;

* the need to provide a governor with the possibility of a second term
(and these should be 4-year terms);

* the need to provide for the selection of a lieutenant governor to be
elected with the governor, and when the office of lieutenant governor
becomes vacant, a process to fill that office involving the new gover-
nor and the state legislature;

* the need to reduce significantly the number of other separately elected
state executive branch officials;

* the need to provide the governor with the ability to appoint the heads
of departments or agencies with or without the approval of the state
legislature;

* the need to provide the governor with the authority to reorganize
the executive branch of state government by executive order, with
the review and consent of the state legislature;

* the need to review the budgetary processes available to a governor to
use in the case of financial emergencies; and

* the need to review the governor’s veto power to include the item veto
potential with a superlegislative majority needed to override a guber-
natorial veto.
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Chapter Four
The Judicial Branch
G. Alan Tarr

INTRODUCTION

For almost a century, since Roscoe Pound’s famous address to the American Bar
Association in 1906 on “The Causes of Popular Dissatisfaction with the Ad-
ministration of Justice,” the reform of state court systems has remained a high-
priority item for state constitutional reformers, for national organizations within
the legal profession, and for judges and other court professionals.' Since 1913,
the American Judicature Society has sought to educate the public about the de-
ficiencies of state court systems, especially with regard to judicial selection, and
to promote a more efficient administration of justice. The American Bar Asso-
ciation (ABA) has contributed to state court reform by disseminating standards
pertaining to court organization, judicial administration, and judicial selection.
More recently, the National Center for State Courts and the State Justice Insti-
tute have assisted state judicial branches in developing trial and appellate court
performance standards and in developing strategic planning processes.

Reformers within the states have drawn on these standards in championing
changes in the structure and administration of state court systems and changes
in the mode of selection of state judges. In the decades following World War II,
these reformers enjoyed considerable success.” Several states completely revised
their judicial articles or used the occasion of adopting a new constitution to in-
stitute major reforms. Other states, although eschewing comprehensive reform,
nonetheless introduced changes that took account of the national standards. As
a consequence, in contrast with most other articles of state constitutions, the ju-
dicial articles of many (but not all) state constitutions have been subject to thor-
ough reexamination and reformulation during the last half century.

This does not mean that all the problems confronting state court systems
have disappeared. For one thing, the reformers did not enjoy complete success.
For example, although administrative and structural reforms were introduced, the
campaign to substitute “merit selection” for election of judges bogged down, and
in recent years it has pretty much ground to a halt.> For another thing, the success
of the reformers is a positive development only if they accurately diagnosed the
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problems afflicting state court systems and proposed constitutional remedies that
in fact solved those problems. Finally, new problems may have arisen that the re-
tormers did not anticipate but that may be susceptible to constitutional resolu-
tion. Nevertheless, the reform perspective provides a useful starting point for
considering possible changes in state judicial articles.

GUIDING PRINCIPLES
Four concerns should guide the reform of state judicial articles:

s Judicial Independence: Judicial independence involves the insulation of
judges from undue or improper influence by other political institutions,
interest groups, and the general public, so that they can render impartial
judgments according to law in the cases they decide. This decisional in-
dependence is designed to serve not the parochial interests of judges but
rather the interest of the public in even-handed justice. In serving that
interest, judicial independence also promotes public confidence in the
integrity of the judicial branch.*

s Institutional Independence (Autonomy) of the Judicial Branch: Comple-
menting decisional independence of the judiciary is institutional inde-
pendence or autonomy. Separation-of-power principles require
recognition of the autonomy of the judicial branch as a coequal part-
ner in state government. This means that the judicial branch, like the
other branches of state government, must have the authority to govern
and manage its internal affairs, free from undue interference by other
branches of government, although not free from the scrutiny of those
branches or of the public.

s Effective Delivery of Judicial Services: State judicial systems must be struc-
tured, organized, and managed so that they ensure access to justice for all
citizens and provide for the expeditious and cost-effective administration
of justice.

s Accountability of the Judiciary: The American system of government
embraces the notion of accountability for public officials in order to
prevent corruption or other abuses of power and to ensure that gov-
ernmental policy reflects the values and interests of the community.
This underlies the creation of a system of separate institutions sharing
power to ensure checks and balances and the establishment of mech-
anisms for public scrutiny of the performance of government officials.

Like the other branches of state government, the judiciary too
must be accountable. With respect to the judiciary, two different types
of accountability can be distinguished. With regard to their decisions,
judges must be accountable to the law, i.e., their rulings must be con-
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sistent with the law. For trial court judges and lower appellate court
judges, this accountability is enforced in part within the judicial
branch through appellate review of judicial decisions. For state
supreme court justices, this accountability comes from the need to jus-
tify decisions in written opinions that are subject to legal and public
scrutiny. The courts’ interpretation of statutes can be overridden by
the enactment of corrective legislation, and their interpretations of the
state constitution by constitutional amendment.

With regard to the operation of the judicial branch, the judiciary
is accountable to the people and to their representatives through the
normal processes of legislation and appropriations.

Among the mechanisms for enforcing judicial accountability
are: (a) appellate review of judicial decisions, (b) judicial retention
processes, whether electoral or appointive, sometimes guided by
judicial performance evaluations, (c) judicial discipline processes
enforcing codes of professional conduct, and (d) impeachment.

Two points deserve particular emphasis. First, the principles that should
guide the reform of state judicial articles are not ends in themselves. Rather,
they are important because they enable state courts to do justice. Second, these
principles may be in some tension with one another. Accountability and deci-
sional independence may seem at odds. So too may accountability and institu-
tional independence (judicial-branch autonomy). Such tensions are not
unusual—state constitution makers must also balance competing concerns in
dealing with the other branches of state government, with the scope of state
powers, and with the protection of rights. Moreover, such tensions need not be
viewed as negative. Our discussion will both identify those instances in which
constitution makers must choose between apparently conflicting principles and
highlight those opportunities for reconciling or striking a balance between
competing concerns.

THE STRUCTURE OF THE STATE COURT SYSTEM
Trial-Court Consolidation

For much of the nation’s history, most state court systems were essentially
“nonsystems,” characterized by a proliferation of limited-jurisdiction and spe-
cialized courts, often with their own distinctive rules of procedure and with
overlapping or ill-defined jurisdictions. This led to uneven workloads among
courts and to an unnecessary duplication of support personnel and facilities.
Judges found their time consumed in hearing jurisdictional rather than sub-
stantive arguments and in unnecessary retrials resulting from an erroneous



88 THE JupiciaL BRANCH

choice of forum. Even more important, the proliferation of courts interfered
with the administration of justice. Litigants, unsuccessfully searching for the
proper forum to hear their cases, too often were unable to get a ruling on the
merits of their claims.

Over the course of the twentieth century, most states recognized the prob-
lem posed by multiple trial courts and, following reform prescriptions, consol-
idated their trial courts into either one-tier or two-tier systems. A two-tier
system retains a trial court of general jurisdiction and a separate trial court of
limited jurisdiction. Virginia provides an example of a two-tier system. Its Dis-
trict Court is a limited jurisdiction court, while the Circuit Court is a general
jurisdiction trial court that also hears appeals de novo from the District Court.
Illinois provides an example of a one-tier system. Its Circuit Court is the state’s
sole trial court, hearing all cases of first instance.

In most states the coherence of the state court system no longer is a press-
ing issue. However, in some states—including populous states such as Georgia,
New York, and Texas—it remains a concern. The experience of the states that
have consolidated their trial courts suggests that consolidation has contributed
to a more effective administration of justice, although there remains some dis-
pute about how far consolidation and hierarchy should proceed.’ Thus, those
states that have failed to consolidate their trial courts because of political or his-
torical factors should consider seriously the potential gains likely to follow from
consolidation. This is an area in which the models developed in other states
lend themselves to adoption in states consolidating their courts. In addition,
those states that continue to maintain separate courts for law and for equity
should reexamine this choice.

In recent years there have been renewed calls for specialized state courts,
such as drug courts, family courts, and business courts.® Typically, state court
systems have responded to calls for such “problem-solving courts” by creating
divisions within existing trial courts, by devising special “calendars” or “dock-
ets,” or by special assignment of judges. However, some advocates of specialized
courts insist that they should not be created as divisions within existing trial
courts, because they will not in such circumstances attract the resources and
committed judges they need to succeed. The validity of this argument is open
to question. But whatever its validity, it does not follow that these specialized
courts should be enshrined in the state constitution. Different eras may have
quite different views of what specialized courts (if any) are desirable, and giving
specialized courts constitutional status may produce undesirable rigidities,
empower vested interests, and promote unproductive competition for scarce
resources among court constituencies.

This leads to a more general consideration of constitutional provisions
relating to the structuring of state court systems.
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Constitutionalization of Court Structure

A structural issue on which no consensus has emerged involves the extent to
which the structure of the state court system should be constitutionalized.
States have adopted a variety of approaches:

*  The Federal Model: Some state constitutions, following the example of
Article IIT of the Federal Constitution, require the establishment of a
Supreme Court but leave it to the Legislature to create and empower
all additional courts. For example, the Maine Constitution vests the
judicial power in a supreme court and such other courts as the Legis-
lature shall create.”

*  The Modified Federal Model: Some state constitutions establish various
appellate and trial courts but allow the Legislature to create and em-
power additional courts. Illustrative is the Arizona Constitution, which
creates the Supreme Court and the Superior Court (the general-juris-
diction trial court) but allows the Legislature to create an intermediate
court of appeals and limited-jurisdiction trial courts.® Some state consti-
tutions—for example, the Connecticut Constitution—restrict the Leg-
islature to creating additional limited-jurisdiction trial courts.” Other
constitutions—for example, the Michigan Constitution—grant the Leg-
islature the power to create additional courts but seek to discourage a
proliferation of separate courts by requiring an extraordinary majority
(two-thirds of the total membership of each house) for the creation
of courts.!

o The Full-Articulation Model: Some state constitutions establish the
state’s appellate and trial courts and expressly or implicitly prohibit the
Legislature from creating additional courts. Thus, the Florida Consti-
tution specifies all state courts and bans the creation of additional
courts, while the Georgia Constitution requires that the judicial power
be vested exclusively in those courts designated in the Judicial Article."

An advantage of the Full-Articulation Model is that it can ensure a unified
court system with clear divisions of jurisdiction and clear lines of authority.
(However, in a nonunified system, constitutional specification of the court struc-
ture can impede the efforts of reformers to create more unified courts.) The ad-
vantage shared by the Federal Model and the Modified Federal Model is that
they build in flexibility, allowing states to respond to changing needs and changed
perceptions of desirable institutional design. The disadvantage of those latter
models is that they encourage special interests to petition the Legislature to cre-
ate specialized courts, thus undermining the coherence and unity of the court
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system. The Michigan requirement of an extraordinary majority for the creation
of additional limited-jurisdiction trial courts has proved an effective safeguard in
that state against an unwise proliferation of courts. States departing from the
Full-Articulation Model should therefore consider emulating Michigan’s
approach of requiring an extraordinary majority for the creation of new courts.

Degree of Unification

Another structural issue on which no consensus has emerged involves the de-
gree of consolidation appropriate to a state court system. States that have
adopted the full-articulation model have adopted three alternative approaches
in their constitutions:

*  The Single-Court Model: Some state constitutions conceive of the
court system as a single court, with divisions including the supreme
court, perhaps an intermediate appellate court, the general-jurisdic-
tion trial court, and perhaps a limited-jurisdiction trial court. Thus,
the Michigan Constitution states: “The judicial power of the state is
vested exclusively in one court of justice which shall be divided into
one supreme court, one court of appeals, one trial court of general ju-
risdiction known as the circuit court, one probate court, and courts of
limited jurisdiction that the legislature may establish by a two-thirds
vote of the members elected to and serving in each house.”"

*  The Multiple-Level Model: Most state constitutions expressly distin-
guish a supreme court, an intermediate court of appeals, a trial court of
general jurisdiction, and (in most states) one or more trial courts of lim-
ited jurisdiction. The Indiana Constitution exemplifies this model.”

*  The Multiple-Court Model: Some state constitutions treat each inter-
mediate court of appeals, each trial court of general jurisdiction, and
each trial court of limited jurisdiction as a separate court.

There is no evidence that these differences in design or designation substantially
affect the operation of state courts or the administration of justice, and state
constitution makers might well retain the existing provisions in their states.

THE JURISDICTION OF STATE COURTS

Closely related to the issue of whether to constitutionalize court structure is the
issue of whether to constitutionalize the jurisdiction of various courts. One pos-
sibility is to assign the allocation of jurisdiction to the Legislature—the Alaska
Constitution, for example, mandates that jurisdiction “shall be prescribed by
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law.”"* This maximizes flexibility. Another possibility is to allocate the jurisdic-
tion of each court in the constitution. This is problematic, particularly if the
Legislature is authorized to create additional courts, as it hampers the reallo-
cation of jurisdiction to those new courts. Many state constitutions grant broad
authority to the Legislature to allocate jurisdiction but nonetheless constitu-
tionalize certain choices, particularly as they relate to the jurisdiction of the
supreme court, and there are advantages to this approach. More specifically, the
tollowing choices may be appropriate for constitutionalization:

o Are there appeals that the constitution should require be heard by the state’s
highest court as a matter of right? Several states mandate in their constitu-
tions that their supreme court hear certain classes of appeals as a matter
of right. The Louisiana Constitution, for example, requires that the court
hear appeals in capital cases and in cases in which a law or ordinance is
declared unconstitutional.’ Other states have expanded this list. One
should be hesitant about expanding the list too much, however, since that
may overburden the supreme court and impair its ability to focus on
cases with the broadest legal and political significance for the state. In
states that have an intermediate court of appeals, that court should have
the task of error correction, while the supreme court should focus on the
most important issues and on legal development in the state. States that
do not have an intermediate court of appeals should consider whether
the case pressures on the state’s supreme court prevent it from perform-
ing its primary role of supervising the development of law in the state.

o Should the constitution authorize the supreme court to issue advisory opinions
or address the constitutionality of bills before their enactment into law? Fed-
eral courts are not permitted to issue advisory opinions. As of 2004,
however, the constitutions in seven states authorized their supreme
courts to do so.'® These opinions are precisely what their name indi-
cates, advisory; they are not binding as a matter of law, and they do not
preclude constitutional challenges to laws after their enactment. Inter-
nationally, the movement has been to empower supreme courts/consti-
tutional courts to rule authoritatively on the constitutionality of bills
before they have been enacted into law upon petition from legislators or
from the executive (so-called abstract review).!” State constitutional re-
tormers should contemplate both the state and international experience
in determining what state courts should do during the twenty-first cen-
tury. However, if a state supreme court is given the power to issue advi-
sory opinions or to rule on the constitutionality of bills prior to final
passage, it will undoubtedly have major implications for the political
process in the state. Thus, it seems reasonable that the citizenry should
decide whether or not to grant this power through the process of con-
stitutional amendment or revision.
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*  Should the constitution authorize the supreme court (or some other body) to

rule on whether proposed initiatives meet state constitutional requirements
governing the initiative process before the proposals appear on the ballot?
Eighteen states authorize the citizenry to propose constitutional
amendments via the initiative, and twenty-one allow the citizenry to
enact laws via the initiative."® State constitutions, however, impose re-
strictions on the changes that can be introduced through initiative.
They typically restrict the use of the constitutional initiative to amend-
ment, rather than revision, of state constitutions. Courts in several states
have aggressively enforced this restriction, striking down constitutional
initiatives."” Similarly, courts have enforced against statutory initiatives
state constitutional requirements that the titles of laws accurately reflect
their contents and that laws deal with only a single subject.”” Whatever
the validity of particular decisions overturning initiatives or upholding
them against legal challenges, the fact remains that invalidation of ini-
tiatives after their approval by voters is a costly procedure. The costs in-
clude those expenditures of time, effort, and money associated with
campaigns for and against proposed initiatives. They also include the
animosity generated by courts when they invalidate popular measures
after their adoption. Finally, the costs include the missed opportunity to
remedy constitutional defects in proposals at an early stage in the
process, so that only constitutionally valid proposals are submitted to
the voters for approval. States can reduce these costs by establishing a
procedure for review of the procedural regularity of initiatives before
their appearance on the ballot. Should state courts overreach in this
area, citizens can amend their constitution so as to reduce the impedi-
ments to propositions finding their way onto the ballot.”'

Should the constitution protect against legislative use of its power over ju-
risdiction to infringe on the autonomy of the judiciary? This seems a de-
sirable goal in order to maintain the separation of powers. The Idaho
Constitution deals with this effectively: “The legislature shall have no
power to deprive the judicial department of any power or jurisdiction
which rightly pertains to it as a coordinate department of the govern-
ment.”” Other states should consider adopting similar provisions.

THE ADMINISTRATION OF THE STATE COURT SYSTEM

Paralleling the movement for structural unification of state courts has been a

movement for administrative unification.”® Administrative unification has been
championed as necessary to rescue trial courts from immersion in local politics,
to ensure procedural uniformity throughout the state court system, and to en-
courage better management of the courts—in short, to promote a more effi-
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cient and uniform administration of justice. The reforms to achieve these ends
included: (1) vesting rule-making authority in the state supreme court in order
to encourage uniform procedures throughout the court system, (2) making the
chief justice the administrative head of the court system in order to promote a
systemwide management perspective, (3) creating and empowering chief judges
of trial courts in order to strengthen management at that level, and (4) estab-
lishing vertical lines of authority within the court system. We turn now to con-
stitutional provisions relating to specific aspects of judicial administration.

Administrative Authority

Most state constitutions vest administrative authority over the court system in
the state supreme court, with the chief justice serving as the chief administrative
officer. As the judicial article of the Kansas Constitution succinctly states: “The
supreme court shall have general administrative authority over all courts in this
state.”* This power to ensure the efficient and effective delivery of court services
typically extends to selection of the administrative director of the courts and other
personnel, to regulation of the bar and disciplinary authority over members of the
legal profession, and to reassignment of judges from their “home” court in order
to allocate workload equitab1y.25 This administrative authority may also include
rule making over practice and procedure in the courts. It may likewise include
preparation of a budget for the entire judicial branch. Finally, the supreme court’s
responsibility for the operation of the judicial branch may lead to delivery of a
“state of the courts” address and to less formalized contacts between the chief jus-
tice or his or her staff and members of the executive and legislative branches.
The California Constitution provides the major alternative to vesting ad-
ministrative responsibility in the supreme court and the chief justice. It creates
a Judicial Council comprised of judges from both appellate and trial courts that
exercises rule-making authority, oversees the work of the state’s courts, reports
to the governor and the legislature regarding that work, and makes recommen-
dations for the more effective administration of justice.”® The aim of the Cali-
fornia model is to encourage widespread participation in making major
decisions affecting the court system. Such a model may work well in large, pop-
ulous, and diverse states such as California, but its value is not so limited. Utah,
for example, a relatively small and homogeneous state, has had considerable
success with its judicial council. Of course, vesting administrative responsibility
in the supreme court or the chief justice rather than in a judicial council need
not preclude consultation. In fact, ABA Standard 1.32, Administrative Policy,
states: “All judges and judicial officers of the court system should share in de-
liberations and discussions concerning the procedure and administration of the
courts.”” Some states also encourage consultation. The Alaska Constitution
creates a Judicial Council of seven members—the chief justice, three attorneys
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appointed by the state bar, and three nonattorneys appointed by the governor
with the concurrence of the legislature—to recommend improvements in the
administration of justice.”® And the Georgia Constitution authorizes the Chief
Justice to promulgate rules and record-keeping rules only after consultation
with a council of the affected class or classes of courts.”’

Because not all judges possess the requisite managerial skills or interest in
administration, selecting as chief justice a judge qualified to act as the chief ad-
ministrative officer for the court system is essential. The states currently employ
three methods for selecting the chief justice. First, in some states those who se-
lect the judges also determine who will serve as chief justice. Thus, in New Jer-
sey the governor appoints for the slot of chief justice when it becomes vacant,
and in Alabama candidates run in partisan elections for the office of chief jus-
tice. Second, in some states—for example, Georgia and Michigan—the mem-
bers of the supreme court elect the chief justice, usually for a set term of office.
Third, in some states—for example, Louisiana and Kansas—the office of chief
justice rotates, often going to the senior justice in terms of service. Although
this last method may avoid infighting on the supreme court, it does so at ex-
cessive cost. There is no reason to expect that the senior justice on a court has
either the interest or ability to manage the courts effectively, and a senior jus-
tice may only serve a limited time after assuming the chief justiceship, thus pre-
cluding continuity in leadership. Likewise questionable for the same reason is
Alaska’s ban on the chief justice, who is elected by colleagues to serve a three-
year term, serving successive terms. A more extended tenure may give the chief
justice the opportunity to develop the skills and knowledge necessary to ad-
minister the court system effectively. In addition, a longer tenure may give the
chief justice the incentive to undertake long-term reforms by ensuring that he
or she will have the opportunity to see them through to completion.

Rule Making

As a concomitant to vesting administrative authority in the supreme court,
some state constitutions expressly grant the supreme court the authority to
adopt rules governing the administration of the court system. This has typically
not occasioned great controversy. In the majority of states whose constitutions
do not expressly grant such power, it is generally understood that the power is
implicit in the grant of administrative authority to the supreme court. Never-
theless, express recognition of this authority in the state constitution may pre-
vent conflicts from arising and safeguard the separation of powers by helping to
secure the appropriate autonomy of the judicial branch.

Considerably more controversial is the decision where to lodge the author-
ity to make rules relating to legal practice and procedure—that is, rules per-
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taining to the methods and stages whereby cases move from initiation to dis-
position. In part, the controversy reflects the natural tension between the leg-
islative and judicial branches. In part, too, what fuels this controversy is the
difficulty of distinguishing rules relating to practice or procedure, which might
be made by the judiciary, from rules relating to substantive law, which should be
enacted by the legislature. Conflict has arisen, for example, over whether leg-
islative efforts to enact some tort reforms intrude on the rule-making author-
ity of the judiciary. Even careful constitutional drafting cannot altogether
obviate this difficulty.

Many state constitutions expressly grant the authority to make rules of
practice and procedure to the state supreme court, thus ensuring a uniformity
of rules within the judicial system. Michigan’s provision is exemplary, in that it
vests the power in the supreme court and identifies the ends for which the
power should be employed: “The supreme court shall by general rules establish,
modify, amend, and simplify the practice and procedure in all courts in the
state.””® (As noted, California has chosen an alternative approach, vesting rule-
making authority in its Judicial Council.)

During the early twentieth century, legal commentators began to assert
that the power to make rules of practice and procedure belonged to the courts
as an inherent judicial power. They argued that the judicial branch should de-
termine its own procedures and modes of operation, just as do the legislative
and executive branches. Some state constitutions, emphasizing a strict sepa-
ration of powers, grant the supreme court exclusive rule-making power over
procedure and practice. Other state constitutions permit the legislature to
adopt rules as well or to alter those rules adopted by the supreme court. The
Alabama Constitution, for example, permits court-created “rules to be
changed by a general act of statewide application,” thus securing uniform rules
statewide but not judicial control over rules.’’ Similarly, the Louisiana Con-
stitution authorizes rule-making by the supreme court “not in conflict with the
law.”** Such provisions seem incompatible with the idea that each branch of
government should govern its own internal operations. Some states (e.g.,
Florida) permit the legislature to annul rules adopted by the supreme court
but only by a two-thirds majority.** Although this still involves some intrusion
on the judicial branch, the requirement of an extraordinary majority guaran-
tees that the power will be used sparingly and makes it less likely that it will be
used for narrow partisan purposes.

In recent years legislators in some states have responded to judicial rulings
that they opposed by seeking to remove rule-making authority altogether from
the judicial branch. Such attempts to penalize the judiciary for disfavored deci-
sions run contrary to the principle of judicial independence. It is unwise to base
constitutional prescriptions for the allocation of powers on dissatisfaction with
particular rulings.
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FunpING AND BUDGETING IN THE STATE COURT SYSTEM
State versus Local Financing?

During the first half of the twentieth century, state courts—especially state trial
courts—received almost all of their nonsalary funding from local sources. This
reliance on local governments for funds enmeshed the courts in local politics. It
also meant that the level of funding enjoyed by a particular court depended in
large measure on the wealth and generosity of the local government. In some
instances, trial courts generated much of their own funding from the fees and
fines that they collected.*

State court reformers championed a state takeover of court financing, with
all funds flowing from the state’s general fund and with local fees and fines paid
directly to the state treasury. Advocates of state financing argued that it would
ensure a rough parity of funding—and thus of court services—throughout each
state. They also believed that it would integrate the state judicial system, be-
cause it would facilitate planning and strengthen judicial management at the
state level. Without state funding, they argued, it is impossible to secure coher-
ence within the judicial system. Finally, they contended that the level of fund-
ing for the courts would increase, because the state had greater resources at its
disposal than did local governments.

During the 1970s a gradual shift toward more state funding occurred in
many states, driven less by the reformers’ arguments than by increasing court
costs and by the financial plight of local governments in a period of economic
stringency. There is no conclusive evidence either supporting or refuting the re-
formers’ claims of the benefits that would accompany state financing, although
this may reflect the difficulty of measuring the long-term effects of state fi-
nancing.*® At present, there remains considerable diversity among the states in
the level and form of state financing. Some states have increased state-level
control through increasing state financing. Others, such as Pennsylvania, have
sought to shoulder more of the financial burden without imposing excessive
centralization by emphasizing grant financing of local courts.

Because the judicial branch is one of the three coequal branches of state
government, states have a responsibility to ensure that it has sufficient funding
to carry out its responsibilities. The Institute for Court Management has rec-
ommended minimum funding standards to guard against retaliatory budget cuts
and to ensure that the judiciary’s core functions are not sacrificed in times of fi-
nancial stringency.*® Some states have expressly recognized in their constitutions
the obligation to maintain adequate funding for state courts. The Alabama Con-
stitution, for example, mandates that “[a]dequate and reasonable financing for
the entire unified judicial system shall be provided.”” The extent to which such
mandates are enforceable remains a question. Even in the absence of such con-
stitutional language, state trial courts have on occasion invoked the “inherent-
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powers” doctrine to order local governments to pay expenses that they deemed
necessary to the performance of their judicial functions.™

Beyond possible constitutional recognition of the need for adequate financ-
ing of the court system, it is likely that decisions about the allocation of funding
responsibilities should be made at the subconstitutional level. Even if these de-
cisions are constitutionalized, there is no conclusive evidence that suggests that
a particular approach to the funding of courts should be adopted nationwide.

Budgeting

The states differ in the authority that they give the judicial branch over its bud-
get. Many states require that the judiciary submit its budget requests to execu-
tive branch officials who review and revise the judiciary’s requests and
incorporate the revised requests in the overall budget sent by the governor to the
legislature.”” However, from a separation-of-powers perspective, this seems in-
appropriate: one should not treat the requests of a coequal branch the same as
one treats the requests of a (subordinate) executive-branch agency. Conse-
quently, some states either permit the judiciary to submit its budget directly to
the legislature or require the governor to transmit the judiciary’s budget request
without alteration to the legislature. Of course, the legislature is not obliged to
fund all judicial requests, any more than it is obliged to fund the requests of the
executive branch. And in those states in which the governor exercises an item
veto, that veto extends to appropriations to support the activities of all branches,
including the judiciary.

The state constitution can expressly protect the autonomy of the judicial
branch with regard to budgeting. The New York Constitution provides a model
provision: “Itemized estimates of the financial needs . . . of the judiciary, certified
by the comptroller, shall be transmitted to the governor not later than the first day
of December in each year for inclusion in the budget without revision but with
such recommendations as he may deem proper.”* However, beyond safeguarding
the autonomy of the judicial branch, details of the budgeting process should be
dealt with not by the constitution but by other forms of legal regulation.

JupiciaL QUALIFICATIONS AND PROHIBITIONS

All state constitutions impose qualifications for judicial office. These provisions
parallel constitutional provisions establishing qualifications for legislators and
for executive branch officials. Some states also authorize the legislature to
impose additional qualifications by statute.

The constitutionally prescribed qualifications for state judicial office typ-
ically include United States citizenship, a minimum age, a minimum number



98 THE JupiciaL BRANCH

of years as a member of the state bar or in legal practice, and a period of resi-
dency in the state (and perhaps in the district or county as well) in which the
judge serves.* Some states have instituted different judicial qualifications
depending on the court on which the judge serves, imposing less onerous re-
quirements on trial-court judges, particularly those serving on trial courts of
limited jurisdiction. Some states have established distinctive requirements—
for example, Arkansas and Arizona require that judges be of good moral char-
acter, and Delaware and Minnesota mandate that they be learned in the law.
Nevertheless, there is considerable similarity in the qualifications from state
to state.

Many state constitutions also limit off-the-bench activities of judges.
The Florida Constitution, for example, requires judges to serve full time and
prohibits them from practicing law or from holding a position in a political
party.”” The Michigan Constitution prohibits judges from holding another
office during their term of service and for one year thereafter.* These re-
quirements might as easily be imposed through codes of judicial ethics, but
there is no harm to constitutionalizing them. In fact, their appearance in the
constitution may help promote public confidence in the judiciary. One must
note, however, that the appropriate limits on off-the-bench activities may
vary from state to state. To take an obvious example, a ban on active party
membership for judges would be inappropriate in a state in which judges are
chosen in partisan elections.

JuDICIAL SELECTION, TENURE, AND REELIGIBILITY

Judicial selection represents the most controversial issue in the state judicial ar-
ticle, because it raises in the clearest fashion the tension between judicial inde-
pendence and judicial accountability. The federal Constitution provides that
tederal judges be appointed by the president with the advice and consent of the
Senate and hold office during good behavior. However, each state is free to es-
tablish its own mode of selection and determine the tenure and reeligibility of
its judges. Most states depart from the federal model, providing for fixed terms
of office rather than for tenure during good behavior, so the length of tenure
and the process for determining whether an incumbent judge should remain in
office are likewise important issues.* Most states also depart form the federal
model and follow ABA Standard 1.24 in providing for a fixed retirement age
(usually 70) while allowing retired judges to be recalled to active service on an
annual basis at the request of the chief justice. Although there are distinctive
features to the selection process in each state, basically five methods are cur-
rently used in selecting state judges. These methods include:
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1. Merit selection: This system, sometimes called the Missouri Plan
after the state in which it was first adopted, emphasizes judicial inde-
pendence rather than judicial accountability. The key feature of merit
selection is a judicial nominating commission, composed of lawyers
selected by the state bar and nonlawyers typically appointed by the
governor. When a judicial vacancy occurs, the commission nominates
three to seven candidates (the number is determined by state law) to
fill the position. The governor then selects the judge from that list.
After a short period of service on the bench, the judge runs in an
uncontested retention election, which allows voters to determine
whether the judge should remain in office. If retained, the judge
stands for reelection in retention elections periodically thereafter.

2. Election by the legislature: In South Carolina and Virginia the leg-
islature selects state judges. In the former, a nominating screening
committee provides a list of candidates for judgeships.

3. Appointment by the governor: In four states the governor appoints
judges with the advice and consent of the state senate. (This paral-
lels the system for selection of federal judges.) Judges appointed by
the governor typically serve a fixed term of office, so it is necessary
to establish a procedure for determining whether they should con-
tinue in office. These procedures vary from state to state. In New
Jersey, judges serve for seven years, after which, if reappointed by the
governor and confirmed by the state senate, they hold office until
they reach retirement age. In California, judges run in a retention
election at the next general election after their appointment and pe-
riodically thereafter at the conclusion of each twelve-year term.

4. Partisan election: This system is the main mode of selection in eleven
states. Political parties nominate judicial candidates, and they run with
party labels in the general election. Typically, judges under this system
must seek reelection in contested partisan elections, although Illinois
and Pennsylvania hold retention elections for incumbent judges.

5. Nonpartisan election: Nineteen states conduct judicial elections
with no party affiliation indicated on the ballot. Typically, the top
two candidates in a nonpartisan primary qualify for the general
election. In most states judges elected in nonpartisan elections run
for reelection in retention elections.

Legal groups—such as the American Bar Association and the American
Judicature Society—have long espoused merit selection, as have reform groups,
such as the National Municipal League and the Citizens for Independent
Courts, and ad hoc groups, such as the National Summit on Improving Judicial
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Selection.* Many sitting judges, who do not relish having to participate in
political fund-raising and campaigning, have also urged that merit selection re-
place election. According to its proponents, merit selection encourages judicial
independence, promotes informed choice in the selection of judges, and attracts
more qualified attorneys to the bench. They insist that popular election of
judges, particularly contested partisan elections, undermines judicial indepen-
dence, injects irrelevant considerations into judicial selection, results in a less
qualified bench, and gives the appearance of corruption, in that judges are per-
ceived as beholden to those who support them in their campaigns.* In con-
trast, proponents of judicial elections stress the importance of judicial
accountability to the public, especially given the broad effects of judicial rulings
on controversial issues. They also deny that merit selection eliminates politics
from the selection process, insisting that it is merely a different sort of politics
that operates under merit selection.*’

The evidence supporting these claims is largely anecdotal, and in fact it is
hard to understand how, for example, one might prove that merit selection
leads to a more qualified bench. During the 1960s and 1970s several states
shifted to merit selection, but in recent decades voters have consistently op-
posed merit selection. In Florida in 2000, voters in every county polled rejected
the option available to them to change from nonpartisan election to merit ap-
pointment of trial judges. This loss of reform momentum has led groups such
as the American Bar Association to seek ways of improving existing modes of
selection rather than transforming them, at least in the short run.

In choosing the mode of selection for judges, state constitution makers
should take account of three important changes in judicial elections within re-
cent years. One development is the increased contentiousness of judicial elec-
tions, as more elections are being contested and interest groups are becoming
more heavily involved through campaign contributions and through indepen-
dent expenditures, often in the form of television or radio ads promoting or op-
posing particular candidates.*® A second and related development is the vastly
greater sums being spent in judicial elections, both by candidates and by groups
interested in the outcomes of the elections.”’ A third is the prospect of more
outspoken campaigns for judicial office, as the U.S. Supreme Court has invali-
dated some traditional restrictions on the speech of judicial candidates.”

Tenure and Reeligibility
Likewise important to judicial selection are the issues of judicial tenure and

reeligibility. Most state constitutions prescribe longer terms of office for judges
than for other public officials and place no limits on reeligibility. The median
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term of office for general-jurisdiction trial court judges is six years, while the
median term of office for appellate judges is longer, at eight years.”* Proponents
of judicial independence have proposed extending the terms of judges, because
this will reduce the frequency with which sitting judges must seek reelection
or appointment. Thus, the American Bar Association’s Commission on the
Twenty-First Century Judiciary proposed that in states not employing merit
selection, “judicial terms should be as long as possible.” Reducing the ac-
countability of sitting judges to the political process would theoretically reduce
both the fear of electoral retribution and the temptation to curry the favor of
potential supporters, thereby encouraging rulings in accordance with the law.”

European countries have developed an alternative approach that is worth
considering. For members of their constitutional courts—the functional equiv-
alent of state supreme courts—these countries rely on a system of initial ap-
pointment that is frankly political. Once selected, justices serve relatively
lengthy terms (9 years in some countries, 12 years in others). However, the jus-
tices are limited to a single term. This non-reeligibility eliminates the incentive
for judges to decide cases in a way that will enhance their prospects for reelec-
tion. It also provides a regular opportunity for the dominant political forces in
the state to influence the membership and general orientation of the supreme
court. However, it excludes highly qualified sitting judges from providing con-
tinued service to the state.”

Hybrid Selection Systems

Some states employ different modes of selection depending on the level of
courts. For example, South Dakota, Missouri and Florida (among others) use
merit selection to choose their appellate judges but elect their trial judges in
nonpartisan elections. Many states, as noted, also prescribe shorter terms of of-
fice for trial judges than for appellate judges. These hybrid systems suggest that
assessments of the appropriate balance between judicial independence and ju-
dicial accountability may depend on the function served by the judge—decid-
ing cases of first instance or hearing appeals. In the United States, the tendency
has been to hold trial judges more accountable through election and shorter
terms of office, presumably thereby ensuring that trial judges more closely re-
flect community sentiment. In Europe the nonpolitical selection of ordinary
judges and political selection of members of constitutional courts suggests a
different assessment: those judges whose decisions have the broadest societal
impact should reflect (in broad terms) public opinion within the country. State
constitution makers should keep these alternatives in mind in determining
whether to institute hybrid systems of selection.
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Local Option

Closely related to the notion of hybrid systems linked to the level of court (trial or
appellate) is the idea of local option. Given the diversity of many states, it is pos-
sible that different communities within an individual state will have different ideas
about how their trial-court judges should be selected. State constitution makers
need to decide whether these differing views should be reflected in constitutional
arrangements. They might prescribe a system of selection for state trial-court
judges but create a mechanism by which a county (or other jurisdiction, where ap-
propriate) could opt out of that system and adopt an alternative mode of selection.
Florida’s failed ballot question of 2000, in which counties were invited to replace
election with merit selection, provides an example of how a system of local option
might be instituted.

JupiciAL COMPENSATION

If legislatures have the power to reduce the pay of judges to punish them for
unpopular decisions, judicial independence is compromised. State constitutions
can secure judges against this in a variety of ways:

s The Commission Approach: The constitution could vest the power to set
judicial salaries in a commission separate from the legislature. Alabama
experimented with this approach, but it later amended its constitution
so that the Judicial Compensation Commission’s recommendations did
not take effect unless affirmatively adopted by the legislature. Most
states that have commissions follow the Alabama model: commission
recommendations must be endorsed by the legislature. An alternative
is to have the commission’s recommendations have the force of law un-
less expressly disapproved by the legislature within a prescribed time
period after their announcement.

*  The Federal Model: State constitutions could safeguard judicial inde-
pendence by prohibiting a reduction of judicial salaries during the
judge’s tenure in office. This mirrors the approach of Article III of the
United States Constitution.

s The Shared-Burden Model: State constitutions could safeguard judicial
independence by prohibiting a reduction of judicial salaries unless it
was part of an across-the-board reduction of the salaries of state offi-
cials. A number of states have adopted this approach, which affords the
state greater flexibility in dealing with difficult economic conditions.

Some state constitutions include a ban on increasing the salary of sitting
judges, as well as on lowering it. This is undesirable, because judges who serve
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for an extended period will suffer a decrease in their real salaries over time.
In addition, such a ban will have the effect of establishing different salaries
for judges on a single court, depending on when they ascend the bench. It is
appropriate that judges of equivalent rank should receive equal pay.

A distinctive provision in the California Constitution authorizes withholding
the salary of judges who do not promptly make decisions after cases are submit-
ted to them.” In order to receive their paychecks, judges must submit an affidavit
under penalty of perjury that they do not have any submitted matters that have
been pending for more than ninety days. Judges have regularly been subject to dis-
ciplinary proceedings in those rare instances in which they have submitted false af-
fidavits. However, there may be more effective means of ensuring efficient case
management, measures that do not require enshrinement in state constitutions.

JupiciaL DisCIPLINE, RETIREMENT, AND REMOVAL

Ensuring the quality and integrity of the state bench is a paramount constitu-
tional aim. This goal might be achieved by allowing those outside the judiciary
to assess the fitness and performance of sitting judges. The legislature might re-
move judges by impeachment, and the citizenry might do so either by defeat
at the polls or (as in nine states) by the recall of judges. However, there are
problems with each of these mechanisms. Impeachment has proved too slow
and cumbersome to be an effective check on judicial misconduct. Recall is both
cumbersome and susceptible to use against judges who announce unpopular
but legally defensible rulings, thus jeopardizing judicial independence. Ac-
countability during reelection campaigns shares the recall’s susceptibility to
abuse and is only periodically available, given the lengthy terms of office of
most judges. Perhaps equally important, all these mechanisms employ the ulti-
mate sanction of removal from office, whereas a range of sanctions, propor-
tionate to judicial transgressions, might be more appropriate.

The limitations of these weapons against judicial misconduct are not neces-
sarily a justification for their elimination. Impeachment in particular is a time-
honored, even if rarely employed, check on judicial abuses of office. Nevertheless,
the deficiencies of these weapons, plus the judicial branch’s concern to police its
own personnel, has led to the creation in all states of commissions within the ju-
dicial branch for the discipline of sitting judges. These commissions have the au-
thority to receive complaints about judges, to investigate those complaints (or
when necessary to initiate their own investigations), to file and prosecute formal
charges, and either to recommend sanctions to the state’s highest court or to im-
pose sanctions themselves. These sanctions might include: (1) private admonition,
reprimand, or censure; (2) public reprimand or censure; (3) suspension; or (4) re-
moval from office. Typically, judicial disciplinary commissions also have authority

to recommend the retirement of judges who are incapacitated.
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Forty-one states employ a “one-tier” model, under which prosecutorial and
adjudicative functions are combined, thereby avoiding duplicative work and pro-
moting a speedier disposition of cases.’® In such systems, the final disposition
of cases rests in the hands of the state supreme court, which has administrative
authority over the judicial branch. When a case involves a member of the
supreme court, a special tribunal is constituted. Nine states employ a “two-tier”
system, under which the prosecutorial and adjudicative functions are separated
in order to avoid biased decision-making.”” Because commissions typically in-
clude public members who are neither judges nor lawyers, the “two-tier” system
allows the public to be represented in the final disposition of cases. The Ameri-
can Bar Association’s Model Judicial Article endorses the “one-tier” model.

State constitution makers may decide whether the constitution should pre-
scribe the one-tier model or the two-tier model. Alternatively, they may merely
create the Judicial Discipline Commission and leave the selection, structure, and
operation of the Commission to implementing legislation, as does the Kansas
Constitution.”® State constitution makers must also determine what role the pub-
lic should play in the discipline process. The movement over time seems to be to
provide for greater representation for nonlawyers on the Judicial Discipline Com-
mission, although in no state do nonlawyers comprise a majority of members.

CONCLUSION

It is important to emphasize that this chapter confines itself to the problems
confronting state judiciaries that can be dealt with through constitutional pre-
scriptions. There are a host of other problems confronting state judiciaries, in-
cluding ensuring timely and affordable access to justice for all citizens,
promoting an even-handed administration of justice, and making courts more
responsive to the needs of the community. These problems are important, but
they must be dealt with outside the constitution. What the state constitution
can seek to provide is a structure that facilitates addressing these problems and
a system of judicial selection and discipline that ensures the judicial branch is
staffed by highly qualified and committed personnel. This is hardly a negligible
contribution in the effort to secure equal justice under law.

NOTES

1. Pound’s speech is reproduced in 35 F.R.D. 241 (1964).

2. On the spread of court reform, see Larry Berkson and Susan Carbon, Court
Unification: History, Politics, and Implementation (1978); Frank Munger, “Movements for
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Court Reform: A Preliminary Interpretation,” in The Politics of Judicial Reform (ed.
Philip E. Dubois, 1982); and Robert W. Tobin, Creating the Judicial Branch: The Unfin-
ished Revolution (1999).

3. Whereas in 1960 only three states—Alaska, Kansas, and Missouri—employed
merit selection in choosing state supreme court justices, by 1980 eighteen did. See Joan
Goldschmidt, “Merit Selection: Current Status, Procedures, and Issues,” 49 U. Miami L.
Rew. 1, app. A, at 79 (1994). However, since 1998 only Rhode Island has adopted merit
selection, and a number of states have considered merit selection only to reject it. More-
over, there is reason to doubt that merit selection will indeed ensure judicial indepen-
dence, as proclaimed by its proponents, given changes in the political context for even
nonpartisan and retention election campaigns. See G. Alan Tarr, “Rethinking the

Selection of State Supreme Court Justices,” 39 Willamette L. Rev. 1445 (2003).

4. The importance of judicial independence has been recognized by Americans
since the Founding. In the Declaration of Independence, one charge against King
George I1I was his interference with judicial independence. Article XIX of the Decla-
ration of Rights of the Massachusetts Constitution states: “It is essential to the preser-
vation of the rights of every individual, his life, liberty, property, and character; that there
be an impartial interpretation of the laws, and administration of justice. It is the right
of every citizen to be tried by judges as free, impartial and independent as the lot of hu-
manity will admit.” For reports focusing on how judicial independence can be secured in
the current era, see American Bar Association, Division for Public Education, Judicial
Independence (1999), and American Bar Association, Report of the Commission on the
Twenty-First Century Judiciary, Justice in Jeopardy (2003). For a valuable comparative
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Chapter Five
Local Government
Michael E. Libonati

INTRODUCTION

Local government in the United States has a rich history of variety, both in
type and form. Cities, counties, towns, townships, boroughs, villages, school
districts, and a host of special-purpose districts, authorities, and commissions
make up the 87,849 distinct units of local government counted in the 2002
Census of Governments. These local units of government have many different
forms and organizational structures. Variations in the numbers and forms of
local government reflect the unique political cultures and forces that created
and shaped local self-government in each state.

Experience with local government, which is shared by all Americans, has
rarely given rise to sustained and systematic reflection about the relationship
between local government and state government. Instead, the desire for local
self-government has been institutionalized in thousands of compacts, charters,
special acts, statutes, constitutional provisions, resolutions, ordinances, admin-
istrative rulings, and court decisions since the earliest dates of settlement of this
country. Among these enactments, state constitutional provisions are singled
out for special attention in this chapter. Given this diversity, there is no single
model of constitutional arrangements dealing with local government that is ap-
propriate for all states. Nonetheless, the key issue remains the same from state
to state, namely, the level of autonomy to be accorded to local governments in
the state constitution.

Increasing fiscal pressures on government and rising service expecta-
tions by the citizenry make continued controversy and debate over state con-
stitutional treatment of local governments inevitable. As policy makers
evaluate proposals for state constitutional change, they should consider six
guiding issues before altering the state-local relationship embodied in their
state’s constitution:
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1. Isitdesirable to increase or decrease the restrictions, if any, imposed
on the power of the state to regulate local government?

2. What degree of autonomy, however defined in the minds of the cit-
izens of a particular state, should be granted to local governments?

3. To what extent should the local electorate have a choice as to the

form of local government and its policies?

Should all local government units be eligible for local autonomy?

To what extent should local governments be authorized to engage in

intergovernmental cooperation?

6.  What role should courts have in determining issues of local autonomy?

A

DrrINING LocAL GOVERNMENT AUTONOMY

This section examines the range of state constitutional definitions of local
government autonomy. One of the most useful classifications of local self-
government is Gordon Clark’s principles of autonomy. These principles dis-
tinguish between a local government’s power of initiative and its power of
immunity. By initiative, Clark means the power of local government to act in
a “purposeful goal-oriented” fashion, without the need for a specific grant of
power from the legislature. By immunity, he means “the power of localities
to act without fear of the oversight authority of higher tiers of the state.”
There are four variations in the exercise of these two components to auton-
omy: (1) powers of both initiative and immunity; (2) power of initiative but
not immunity; (3) power of immunity but no initiative; and (4) neither
power of initiative nor immunity.

Powers of Both Initiative and Immunity

Initiative and immunity powers as expressed in state constitutions vary con-
siderably from one state to another. The Colorado Constitution, for example,
confers both initiative (“the people of each city and town of this state . . . are
hereby vested with, and they shall always have, power to make, amend, add
to, or replace the charter of said city or town, which shall be its organic law
and extend to all its local and municipal matters”) and immunity (“such char-
ters and the ordinances made pursuant thereto in such matters shall super-
sede within the territorial limits and other jurisdiction of said city or town
any law of the state in conflict therewith”).” These texts both empower the
home rule unit to exercise initiative as to all local and municipal matters and
immunize the home rule unit from state legislative interference in all local
and municipal matters.
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Power of Initiative but Not Immunity

Pennsylvania’s home rule provision exemplifies how states afford a charter unit
the authority to “exercise any power or perform any function not denied by this
Constitution, by its home rule charter, or by the General Assembly at any
time.” It grants initiative but not immunity In this formulation, known as the
Fordham-Model State Constitution devolution-of-powers approach to local
governance,® the state legislature has a free hand in defining and limiting the
scope of local initiative.

Power of Immunity but Not Initiative

State constitutions contain several types of provisions conferring immunity, but
not initiative, on local government. For example, the Utah Constitution pro-
hibits the legislature from passing any law granting the right to construct and
operate a street railroad, telegraph, telephone, or electric light plant within any
city or incorporated town “without the consent of local authorities.” Thus, a
Utah municipality cannot be forced to accommodate certain state-franchised
utilities, but may not otherwise have any affirmative regulatory authority ini-
tiative over these enterprises.

Virginia’s prohibition of state taxation for local purposes does not, for ex-
ample, provide its political subdivisions with affirmative taxing authority.® In
several states, the Constitution forbids the legislature from delegating “to any
special commission, private corporation, or association, any power to make, su-
pervise, or interfere with any municipal improvement, money, property, or ef-
fects . .. or to levy taxes or perform any municipal function whatsoever” without
conferring on protected municipalities any correlative power to initiate action in
any of the enumerated policy areas.” Also, state constitutional prohibitions
against special or local laws are aimed at conferring immunity, but not initiative,
on local governments.

Neither Power of Initiative Nor Immunity

The Connecticut Constitution illustrates the strict control by the state over its
political subdivisions. It states: “The General Assembly shall . . . delegate such
legislative authority as from time to time it deems appropriate to towns, cities,
and boroughs relative to the powers, organization, and form of government of
such political subdivisions.” The apparent utility of this type of provision is to
defeat challenges to a broad allocation of authority to local governments based
on a delegation doctrine or due process claims.
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Finally, some state constitutions, such as New Jersey’s, are silent on the
issue of local government autonomy, leaving the matter to the legislature.

Beyond the Immunity and Initiative Concepts:
Preemption, Intergovernmental Cooperation, and Privatization

Clark’s classification of these concepts provides a good starting point for un-
derstanding local legal autonomy, but state constitution makers face further
significant issues in creating a local government provision. Sho Sato and Arvo
Van Alstyne point out these interrelated issues, using the example of the prac-
tical, everyday problems of those who gave legal advice about the scope of local
government powers:

From the viewpoint of the attorney—whether he represents a public
agency or a private client—the significant issues relating to home rule
ordinarily cluster around three distinguishable problems: (1) to what
extent is the local entity insulated from state legislative control; (2) to
what extent in the particular jurisdiction does the city (and in some
states the county) have home rule power to initiate legislative action in
the absence of express statutory authorization from the state legisla-
ture; and (3) to what extent are local home rule powers limited, in
dealing with a particular subject, by the existence of state statutes
relating to the same subject?’

It is this third aspect of home rule, the preemption question that is equally im-
portant in determining the true scope of local government autonomy. For ex-
ample, in states like Pennsylvania that have adopted the previously mentioned
Model State Constitution approach, a home rule unit has the power to act con-
currently with the state legislature “unless the power has been specifically
denied.” The Illinois Constitution speaks directly to this preemption issue
when it asserts that “home rule units may exercise and perform concurrently
with the State any power or function of a home rule unit to the extent that the
General Assembly does not specifically limit the concurrent exercise or specif-
ically declare the State’s exercise to be exclusive.”"!

One other question that initiative and immunity models of local govern-
ment autonomy do not address is the capacity to contract intergovernmentally
(among federal, state, and local governments), interjurisdictionally (among
counties, cities, and special districts), and with the private sector. The collabo-
rative perspective has undoubtedly influenced the entrenchment of rules con-
cerning interlocal cooperation and transfer of functions in state constitutions.
Thus, Article 7, section 10(a) of the Illinois Constitution provides that:
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Units of local government and school districts may contract or other-
wise associate among themselves, with the State, with other states and
their units of local government and school districts, and with the
United States to obtain or share services and to exercise, combine, or
transfer any power or function in any manner not prohibited by law or
by ordinance. Units of local government and school districts may con-
tract and otherwise associate with individuals, associations, and corpo-
rations in any manner not prohibited by law or ordinance. Participating
units of government may use their credit, revenues, and other resources
to pay costs and to service debt related to intergovernmental activities.

ANALYZING LLoCAL GOVERNMENT AUTONOMY

The task of conferring “discretionary authority” on local governments requires
a careful analysis of the components of local government authority. A report of
the U.S. Advisory Commission on Intergovernmental Relations (ACIR), Mea-
suring Local Discretionary Authority (1981), will assist state constitution makers
in addressing the range of issues involved. In this report, ACIR defined local
discretionary authority as

the power of a local government to conduct its own affairs—including
specifically the power to determine its own organization, the functions
it performs, its taxing and borrowing authority, and the numbers and
employment conditions of its personnel.”

Examining these four dimensions of local government discretionary au-
thority—structure, function, fiscal, and personnel—helps citizens and public
officials get a clearer picture of local government autonomy and the trends af-
fecting it. It enables the observer—whether trained in law, public administra-
tion, or political science-to organize and synthesize the otherwise unwieldy
universe of state constitutional provisions, and court cases interpreting them,
that bear on the question of local autonomy. The four categories of discre-
tionary authority described in the ACIR report are reviewed in this section to
determine their fruitfulness in serving as the basis for structuring the local gov-
ernment article of a state constitution.

Structural Autonomy

There are several elements that affect the degree of structural autonomy pro-
vided to local governments.
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Barriers to the Enactment of Impermissible State Legislation

Autonomy in the sense of immunity from state legislative interference preceded
affirmative grants of local initiative. Many early state constitutions, for exam-
ple, made the filling of certain local offices the prerogative of local electors. The
New Jersey legislature might define the contours of the office of County Sher-
ift, for instance, but the state constitution of 1776 required that the sherift be
elected by the inhabitants of the county.”

Many nineteenth- and early twentieth-century state constitutions sought
to immunize local governments from state legislatures enacting local or special
laws affecting local government structures and the duties of local officials. Pi-
oneering provisions of the 1851 Indiana Constitution prohibited state regula-
tion of the jurisdiction and duties of justices of the peace and of constables; the
election of county and township officers and their compensation; and the
opening and conducting of elections of . . . county or township officers and
designating the places of voting.'* Alabama’s 1901 Constitution defined a
local law as one “which applies to any political subdivision or subdivisions of
the state less than the whole” in creating a similar enumeration of impermissi-
ble legislative enactments.”

It should be noted, however, that prohibitions against local or special leg-
islation create only a permeable barrier to state legislative actions affecting local
government decision-making structures. They reach only statutes that do not
meet the constitutionally prescribed level of generality and uniformity. The leg-
islature is ordinarily still free to classify local governments by population or
some other general criterion. But in Rhode Island, the General Assembly has
the power to enact general laws applicable to all cities and towns provided they
do not affect “the form of government.”"®

Often, state constitutional provisions governing local or special legislation
may provide for flexibility through local choice. For example, home rule gov-
ernments in New York may opt out of the protection otherwise afforded by the
constitutional ban on local or special laws on request of either a supermajority
of its legislative body or its chief executive officer with a concurrent legislative
majority."” The New Jersey Constitution permits private, local, or special laws
affecting the internal affairs of a local government on petition of the governing
body, with the approval of a supermajority of each house of the state legislature.
The law becomes operative only if subsequently adopted by an ordinance of the
governing body or a local referendum.’

Approval by the Local Electorate as a Check on the State Legislature

State constitutions are sprinkled with provisions that allow state legislative
power over a variety of structural issues only with local electoral approval. In
North Dakota, for example, the legislature must provide counties with
optional forms of government, including the county manager plan, but no op-
tional form may become operative without the approval of 55 percent of those
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voting in a local election."” Local voters in Montana periodically must be of-
fered an opportunity to review their existing local government structure.”

Several state constitutions contain rules requiring that fundamental
changes in county government structure, such as consolidation, dissolution, and
shifts in boundaries or county seats, must be approved by a majority of voters in
each affected county.®® And, in several states, the structural autonomy of the
local decision-making process is protected by a provision forbidding the legis-
lature from empowering “any special commission, private corporation or asso-
ciation” from performing “municipal functions.”*

Local Voter Initiatives as a Counterweight to State Power

A more robust guarantee of voter choice is found in state constitutions that en-
trench not only the blocking power of the local referendum but also the power
for citizens to initiate municipal or county legislation. The constitutions of

Ohio, Oklahoma, and Oregon provide examples of this approach.”

Constitutional Restrictions on the Scope of Home Rule Authority

With regard to autonomy in the sense of initiative, no state constitutions
limit the ambit of home rule power simply to matters of structure. The con-
stitutions of sixteen states (California, Colorado, Florida, Georgia [cities
only], Illinois, Iowa, Kansas, Louisiana, Maine, Michigan [counties only],
Ohio, Oregon [counties only], Rhode Island, West Virginia, Wisconsin, and
Wyoming) contain terms like “municipal affairs,” “municipal matters,” and
“powers of local self-government,” that would appear to convey discretion
over the structure and methods of operation of local government.** This is
confirmed in the case law of California, wherein matters concerning local
elections, procedures for enacting and enforcing ordinances, forms of govern-
ment (e.g., city manager, strong mayor, or weak mayor), and the establish-
ment and operation of local, administrative bodies fall within the ambit of
municipal affairs.”

The force of these provisions, however, is weakened considerably when the
question presented for decision involves a relevant state statute arguably in con-
flict with a charter provision. Thus, when an agreement entered into by a Cal-
ifornia home rule city under a state statute providing for the joint exercise of
powers was challenged as violating its charter, the state supreme court relied on
the state statute and sustained the agreement. It stated, “If the conceivably con-
flicting charter provisions of all the contracting cities were held to be applica-
ble and relevant, the effect would be to vitiate the statute authorizing joint and
cooperative action.””

Courts in several jurisdictions where a constitutional grant of home rule
initiative is qualified by the adjective “local” or “municipal” have not been shy in
holding that the subject matter in question is susceptible to redefinition as a
matter of statewide concern when the state legislature has so spoken.”
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The Louisiana Constitution guarantees structural autonomy by prohibit-
ing the legislature from changing or affecting the structure and organization
or the distribution of powers of a home rule entity.”® The constitutions of Geor-
gia (counties only), Michigan (cities only), New York, and Rhode Island have
language that conveys power over matters concerning “property, affairs or gov-
ernment.”” Maryland, Nebraska, Nevada, Oklahoma, Utah, and Washington
each have constitutions that employ the term “its own government” to delineate
the scope of local initiative.*® As in the case of texts using the arguably broader
terms of municipal affairs or local self-government, the scope of structural au-
tonomy afforded will be subject to the vagaries of judicial interpretation as well
as to the preemptive effect of general state statutes.

The Oregon and Texas constitutions grant eligible cities comprehensive
power to formulate the contents of their home rule charters, limited only by the
preemptive powers of the legislature.’® Eleven states (Alaska, Connecticut,
Massachusetts, Missouri, Montana, New Hampshire, New Mexico, North
Carolina, North Dakota, Pennsylvania, and South Dakota) embrace the devo-
lution-of-powers model, making the extent of powers atforded local govern-
ments dependent on state enabling legislation, which may or may not confine
the scope of structural autonomy.*

Four state constitutions speak unambiguously to the issue of structural
initiative. The Colorado Constitution empowers home rule counties to pro-
vide for the organization and structure of county government consistent with
state statutes.”® Tennessee authorizes each home rule entity to provide for
“the form, structure, personnel and organization of its government.”* South
Carolina grants the power to frame a charter “setting forth governmental
structure and organization.”35 But that power is qualified by a provision ex-
pressly limiting the authority of South Carolina home rule entities to set
aside “the structure and the administration of any government service or
function, responsibility for which rests with State Government or which
requires statewide uniformity.”*®

Finally, the South Dakota document achieves clarity on the issues of ini-
tiative and immunity by stipulating that “[T]he charter may provide for any
form of executive, legislative and administrative structure which shall be of su-
perior authority to statute, provided that the legislative body so established be
chosen by popular election and that administrative proceedings be subject to
judicial review.”’

Geographic Reach of Local Government Powers

Home rule powers are not generally interpreted to extend beyond the territori-
ally defined boundaries of the home rule unit.*® Thus, except in Minnesota
and Texas, a home rule entity cannot, on its own initiative, change its bound-
aries.” A home rule city in Alaska, however, was dissolved at the behest of the
state legislature.®
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Constraints on Collaborative Action

Express constitutional or statutory grants of power are normally required to
allow home rule units to engage in collaborative activities and agreements with
other units of government.*'

Functional Autonomy

Government is not simply a question of form and structure. Functional auton-
omy encompasses the power of local government to exercise the police powers.
The police powers are broadly defined as providing for the safety; preserving
the health; promoting the prosperity; and improving the morals, peace, good
order, comfort, and convenience of the locality and its inhabitants.

Current Constitutional Approaches

A study of early constitutional home rule provisions indicates that the power to
create a charter “for its government” was granted to local governments along
with the power to regulate, and the power to provide services.” For example,
the Michigan and Ohio constitutions resolved the debate over municipal own-
ership of public utilities by expressly permitting it.*

The Bill of Rights provision of the local government article of the New York
Constitution includes a compendious grant of regulatory authority over “the gov-
ernment, protection, order, conduct, safety, health and well-being of persons or
property,” as well as an express power to acquire, own, and operate transit facili-
ties.* Under the Florida Constitution, home rule municipalities “shall have gov-
ernmental, corporate and proprietary powers to enable them to conduct municipal
government, perform municipal functions and render municipal services.”*

Local regulation of private conduct may, of course, be problematic in the six-
teen states that employ a qualifying adjective like “local” or “municipal” in con-
veying discretion to local governments. Thus, a home rule city’s power to enact a
rent control ordinance was struck down in Florida but sustained in California.*
In ten states adopting the devolution-of-powers model, the scope of regulatory
authority is limited by the charter, state law, or the constitution itself.*” Home rule
regulatory powers are subject to the preemptive effect of state statute in these ten
jurisdictions. In California and other states that provide concurrent powers of the
state with their local governments, home rule regulatory powers are subject to
preemption if the matter in conflict is of statewide concern.*®

In any event, autonomy in the sense of immunity cannot be completely
conferred on home rule regulatory activities because individuals subject to such
regulation possess procedural and substantive constitutional rights against gov-
ernmental regulatory overreach. Local governments, like the state and federal
governments, exercise their regulatory authority subject to judicial review. This

restriction always applies.
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Authority to Provide Service

States have authorized specific functions as responsibilities that local govern-
ments may or must undertake. Oklahoma and Arizona empower municipal
corporations to “engage in any business or enterprise” that may be engaged in
by the private sector.” The Arizona Constitution vests special purpose service
provision districts “with all the rights, privileges, benefits . . . immunities and
exemptions” afforded Arizona municipalities and political subdivisions.”
Home rule units in South Carolina can undertake to provide gas, water, sewer,
electric, and transportation services if the local electorate consents.”” The Illi-
nois Constitution establishes only two unlimited powers of home rule cities:
the power to make local improvements by special assessments and the power to

impose taxes for the provision of special services.”

Intergovernmental Relations

A survey of the constitutions of California, Florida, Illinois, Missouri, New
York, Ohio, Pennsylvania, and Texas reveals contemporary variations in state
constitutional law on intergovernmental relations. The Ohio text, unrevised
since 1912, is silent on this topic. A series of ad hoc amendments to the Texas
Constitution permits specific collaborative projects between counties.”® The
California Constitution speaks only to the issue of whether a county may per-
form municipal functions.’* But the California Supreme Court assured a broad
competence to collaborate when it characterized a state statute providing for
joint exercise of powers as dealing with matters of statewide concern that could,
therefore, lawfully override conflicting charter provisions.”

The New York Local Government Bill of Rights confirms that local gov-
ernments have the power, as authorized by the legislature, “to provide coopera-
tively, jointly or by contract any facility, service, activity or undertaking which
each local government has the power to provide separately.”*® Other states have
broadly phrased language permitting collaboration in the provision of public
improvement, facilities, and services.”’ The Illinois provision is notable in that
it extends local government units and school districts the power to “contract
and otherwise associate with individuals, associations, and corporations in any
manner not prohibited by law or by ordinance.”*

Thus, state constitution makers are faced with a number of options in con-
sidering the issue of interlocal collaboration. These choices range from silence,
to specific and limited authorization, to general grants of authority to collabo-
rate with other governmental entities, and, finally, to the permissive Illinois ap-
proach that includes collaboration with the private sector as well. The Illinois
model is consistent with the broadest grant of home rule authority, but carries
with it a policy judgment concerning the controversial question of privatization
of governmental functions.
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Fiscal Autonomy

Fiscal autonomy, whether in the sense of initiative or immunity, traditionally
has not been considered a necessary component of home rule.”” An ACIR
study reveals that, for local government, financial management is a realm of
constraint.®® Forty-eight states, for example, impose debt limits on cities, forty
on counties. Other detailed restrictions cover referendum requirements (forty
states); maximum duration of bonds (forty-one states); and interest ceilings
(twenty-four states). Thirty-eight states impose property tax limits on cities,
and thirty-five impose them on counties. Forty-eight states establish the
method of property tax assessment for local governments.

Only a handful of states have provisions that directly address the question
of fiscal initiative. Nine state constitutions expressly provide autonomy with
respect to borrowing and taxation.”! Tennessee and Iowa expressly preclude ad-
ditional taxing authority. Massachusetts and Rhode Island do so for both bor-
rowing and taxation.®?

Vaguer constitutional grants of power couched in terms like “municipal
matters” or “local self-government” are unsparingly criticized in the legal liter-
ature.®’ Yet such provisions of the California, Missouri, Ohio, and Oregon con-
stitutions have been interpreted by courts to empower home rule units to
diversify their portfolio of revenue generating measures beyond the property
tax.** Despite the success in these four states, courts did not approve municipal
income taxes in two states with similar constitutional language, Missouri and
Colorado.”® Also, taxation, like other exercises of home rule powers in states
giving substantial local autonomy, even if somewhat vaguely stated, may be pre-
empted by statute on the grounds that the subject is of statewide concern.*

The only area of fiscal policy in which some state constitutions have
recently constrained state government power over local government units con-
cerns unfunded mandates. The operative definition of unfunded mandates varies
from state to state. The New Hampshire Constitution provides a good example:

The state shall not mandate or assign any new, expanded or modified
programs or responsibilities to any political subdivision in such a way
as to necessitate additional local expenditures by the political subdivi-
sion are fully funded by the state or unless such programs or responsi-
bilities are approved for funding by a vote of the legislative body of the

political subdivision.®”

Michigan not only prohibits the state from requiring new or expanded activities
without full state financing but also bars both reducing the proportion of state
spending in the form of aid to local governments and shifting the tax burden to
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local governments.®® A less sweeping approach is found in Tennessee and Hawaii
provisions that require sharing between the state and its political subdivisions.*’

Antimandate policies entrenched in fifteen state constitutions aim at
strengthening accountability for and transparency in state decision-making by
linking program creation and expansion to state funding.”” Opponents stress
the loss of flexibility in dividing and funding programmatic responsibility.

Personnel Autonomy

ACIR also delineates the scope of personnel atu'fonomy.71 Personnel matters
include:

=

the hiring, promotion, discipline, and termination of public employees;

civil service and the merit system;

3. levels of compensation and entitlement to fringe benefits, such
as pensions;

4. collective bargaining; and

5. conflict-of-interest requirements, disclosure requirements, and re-

strictions on partisan political activity.

N

This area annually produces a flood of local controversies, few of which turn for
their resolution on the home rule status of the public employer.

Constraints Imposed by Federal Law

Autonomy in the sense of immunity is hard to come by in personnel matters,
because public employees’ claims are increasingly sheltered by statutes and by
individual rights provisions of the federal Constitution applicable to all gov-
ernments, regardless of home rule status. A home rule public employer is just as
limited as any other public employer by constitutional strictures forbidding pa-
tronage hiring, sex discrimination, or termination for exercising protected free-
doms of speech or association. Similarly, a public employee’s due process rights
to procedural fairness bind all governments in the federal system.

State Judicial Activism
An activist state judiciary may fashion protection for public employees that ex-
ceeds the floor provided by federal courts, as for example, in the area of drug or

polygraph testing.

Pension and Benefits

Public employee pension and benefit rights also may be protected by an express
provision of the state constitution or a judicial interpretation of a provision
forbidding the impairment of contracts.”” In Florida and New Jersey, public
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employees are constitutionally guaranteed the right to organize.” In Illinois, fi-
nancial disclosure by public employees and officials is mandated by the state
constitution; in California, however, the extent of disclosure by public employ-
ees is limited by their state constitutional privacy rights.”

Merit Systems

New York became “the first state to constitutionalize a merit system of civil ser-
vice employment” in 1894.” The New York provision, like that in Ohio’s con-
stitution, applies to both the state and its political subdivisions.”

Limaited Immunity

The most recent state to entrench local autonomy over personnel matters in its
constitution is Louisiana. Its 1974 constitution renders the appointment and
functioning of city civil service commissions impervious to state legislative con-
trol.”” The legislature is also forbidden from enacting laws mandating Ain-
creased expenditures for wages, hours, working conditions, pension, and
retirement benefits, vacation or sick leave benefits of political subdivision em-
ployees” unless the governing body of the affected entity approves or the state
legislature appropriates and provides the necessary funds.”®

IMPLEMENTING LocAL, GOVERNMENT AUTONOMY

Organizing State and Local Government Relations: Dillon’s Rule
to Illinois Home Rule (1868—-1968)

Dillon’s Rule

The legal doctrine known as “Dillon’s Rule” emphasizes the legal subordination
of cities to state government. Although some observers believe this doctrine
developed only after the Civil War,” much of what became Dillon’s Rule ap-
parently derives from a line of Massachusetts cases decided before 1820 that
elaborated a theory concerning the juridical subordination of corporate entities
to the sovereign that is rooted in medieval law.** The rule—named for its au-
thor, Chief Justice John Dillon of the Iowa Supreme Court—was firmly estab-
lished in a landmark case in 1868 and ultimately adopted in nearly every state.
Dillon wrote:

In determining the question now made, it must be taken for settled law
that a municipal corporation possesses and can exercise the following
powers and no others: First, those granted in express words; second,
those necessarily implied or necessarily incident to the powers expressly
granted; third, those absolutely essential to the declared objects and pur-
poses of the corporation—not simply convenient, but indispensable;
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tourth, any fair doubt as to the existence of a power is resolved by the

courts against the corporation—against the existence of the power.81

Dillon refined his views in subsequent editions of his treatise on the law of
municipal corporations, writing:

The extent of the power of municipalities, whether express, implied, or
indispensable, is one of construction. And here the fundamental and uni-
versal rule, which is as reasonable, as it is necessary, is, that while the con-
struction is to be just, seeking first of all for the legislative intent in order
to give it fair effect, yet any ambiguity or fair, reasonable, substantial
doubt as to the extent of the power is to be determined in favor of the
State or general public and against the State’s grantee. The rule of strict
construction of corporate powers is not so directly applicable to the ordi-
nary clauses in the charter or incorporating acts of municipalities as it is
to the charters of private corporations; but it is equally applicable to
grants of powers to municipal and public bodies which are out of the
usual range, or which grant franchises, or rights of that nature, or which
may result in public burdens, or which, in their exercise, touch the rights
to liberty or property, or, as it may be compendiously expressed, any com-
mon-law right of citizen or inhabitant. . . . The rule of strict construc-
tion does not apply to the mode adopted by the municipality to carry
into effect powers expressly or plainly granted, where the mode is not
limited or prescribed by the legislature, and is left to the discretion of the
municipal authorities. In such a case the usual test of the validity of the
act of a municipal body is, whether it is reasonable, and there is no pre-

sumption against the municipal action in such cases.®?

It is difficult to overestimate the impact of Dillon’s Rule on the shaping of
state and local government relations. The rule has been applied to the interpre-
tation of both statutory and constitutional grants of power to local governments.
It is so deeply entrenched in American juridical culture that more than a dozen
states have abolished or modified Dillon’s rule by express provisions in the state
constitution. Moreover, the initiative stifling consequences of Dillon’s Rule pro-
vided a grievance that energized the early advocates of municipal home rule.

NINETEENTH-CENTURY STATE CONSTITUTIONAL
RESTRICTIONS ON STATE SUPREMACY

The Indiana Constitution of 1851 apparently contained the first state consti-
tutional provision prohibiting local or special legislation. Although the provi-
sion did not exclusively address the relationship between the legislature and



Michael E. Libonati 123

local government, the Indiana document enumerated several categories involv-
ing local government. The broadest of these prohibitions was aimed at local or
special laws “regulating county and township business.”® Prohibitions in this
and many other state constitutions on special and local legislation were viewed
as aiding “local self-government to this extent, that whatever rights of govern-
ment or power of regulating its own affairs a community may have can be nei-
ther increased nor diminished without affecting in the same way the power or
rights of all similar communities.”*

Another state constitutional innovation affecting the sovereign prerogative
of the legislature was the ripper clause, first developed by the 1872 Pennsylva-
nia constitutional convention in response to the legislature’s creation of the
Philadelphia Building Commission, a state-appointed body that was charged
with building City Hall, and vested with nearly unlimited authority to exact
taxes to fund its operations. It read:

The General Assembly shall not delegate to any special commission,
private corporation or association, any power to make, supervise or in-
terfere with any municipal improvement, money, property or effects,
whether held in trust or otherwise, or levy taxes or perform any mu-
nicipal function whatsoever.*

Like the language of provisions concerning local or special legislation, the ripper
clause is significant because these provisions reveal a conscious attempt to dis-
tinguish between purely local, internal, or municipal matters and those of
statewide concern. The ripper clause soon found its way into the constitutions of
seven other states, normally as part of a policy package that included restrictions
on special or local legislation concerning the internal affairs of local governments.

State and local borrowing was another area in which the public restricted
state-local action, particularly on behalf of private enterprise. The Ohio Con-
stitution of 1851, for example, prohibited the General Assembly from autho-
rizing any county, city, town, or township from either investing in, or borrowing
on behalf of| private enterprise.*® By 1880, 28 of the 38 states had incorporated

similar restrictions in their constitutions.®’

Developing Concepts of Home Rule and Local Government
Autonomy

During the twentieth century states sought to develop a workable model for
providing local governments with a modicum of local autonomy. From 1875 on-
ward, debate and deliberation in the states began to shift from placing restraints
on their legislatures to empowering local citizens with the ability to articulate
their preferences over institutional forms and functional powers within their
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local communities. Some of the best examples of the early development of home
rule ideas can be seen in the Missouri Constitution of 1875 and, then, in the
models for devolving powers on local government created by California, New

York, the American Municipal Association (AMA), New Jersey, and Illinois.

The Missour: Experiment

The shift from constitutional restraints on the state legislature to constitutional
local empowerment began with the home rule provisions of the Missouri Con-
stitution of 1875. Faced with legislative corruption and favoritism in manag-
ing the affairs of the city of St. Louis, constitutional convention delegates
crafted a prohibition of local or special laws changing the charters of cities,
towns, or villages, and a procedural provision requiring a three-month notice to
the inhabitants of a county or city prior to the passage of any local laws.* These
rules were designed to curb the legislature’s propensity to make changes in the
charter and organization of St. Louis that were not endorsed by the people of
the city.*” The convention’s most striking innovation, however, was a provision
delegating to the people of St. Louis a power previously possessed solely by the
Legislature, namely, the power to make a charter.” These charter provisions
had to be “in harmony with and subject to the Constitution and laws” of Mis-
souri.” That is, whatever principle of local self-government was embodied in
the constitutional text had neither the scope nor the dignity accorded other
constitutional provisions. Local initiatives were subject to challenge and,
thereby, judicial scrutiny not only on constitutional grounds but also on the
ground that they were not in harmony with general laws. The charter clearly
was subordinate, also, to any general law, including those laws that classified
cities by population.

To remove any doubts about legislative supremacy, the convention adopted
a second saving clause: “Notwithstanding the provisions of this article, the
General Assembly shall have the same power over the city and county of St.
Louis that it has over other cities and counties of this State.””* Accordingly, the
Missouri Supreme Court held that home rule cities constituted a class con-
cerning which the legislature was free to enact legislation without violating
constitutional prohibitions against local or special legislation.

The Missouri Constitution was the first to contain a separate article
devoted to local government and its relationship to the state legislature. Al-
though the constitution did not shield charter cities from state legislative inter-
vention, it generally succeeded in providing charter cities with initiative, “the
power to act without prior authorization by the state legislature,” such that
from its adoption until 1905 “the Missouri Supreme Court approved every ex-
ercise of municipal initiative . . . which was authorized by charter, did not con-
flict with a statute, and did not run afoul of a constitutional prohibition,”
including the power to tax.”
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The Early Twentieth Century and Home Rule

During the twentieth century, states struggled with decisions about the struc-
ture of their relationships to local governments and the powers that should be
granted to those political communities. Ultimately, states adopted one of three
versions of home rule powers: (1) the city republic; (2) a local government bill
of rights; or (3) devolution of powers.

The City Republic: The complex task of creating a framework to express the de-
mand for differentiating between state and local spheres of authority can be
traced to a series of amendments to the California Constitution. Between 1894
and 1902, amendments were enacted regarding city county consolidation
(1894); county boards of education (1894); county organization (1894); orga-
nization of municipal corporations (1896); the contents of corporate charters
(1896); local government debt limits (1900); establishment of a decentralized,
fiscally autonomous public school system (1902); tax exempt status of state and
local government bonds (1902); tenure of municipal officials (1902); and em-
powering each city of more than 3,500 inhabitants to frame a charter for its
own government, subject to approval by the state legislature, the provisions of
which shall become the “organic law thereof and supersede . . . all laws incon-
sistent with such charter” (1902).

Little by little, the importance of local government for its own and the
state’s sake began to be recognized. Thus, provisions in the California (1905),
Colorado (1902), Oregon (1906), and Ohio (1912) constitutions, adopted dur-
ing a period when the Progressive movement emphasized autonomy for urban
communities, can be viewed as a major step forward in establishing local au-
tonomy, however limited.”* These provisions widened the scope of local initia-
tive over municipal affairs, local and municipal matters, or all powers of local
self-government and immunized local charter provisions within the protected
sphere of local autonomy from State legislative intervention.

Local Bill of Rights: New York went one step further than Missouri and pursued
in greater detail an effort to delineate the respective spheres of responsibility for
the state government and its local governments. The state constitution com-
bined a bill of rights for local governments with explicit definitions of the re-
spective roles and duties of the legislature and local governments with regard to
local government matters. The bill of rights, for example, guaranteed: (1) pop-
ular participation in the selection of local officials; (2) county option in regard
to forms of county government; (3) allocations of local government functions
as between counties and cities, towns, villages, districts, or other units of gov-
ernment; and (4) the right of people in an affected area to veto annexation by a
neighboring local government by withholding majority approval in a referen-
dum.” The bill of rights set limits, also, on the legislature’s power to regulate
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public utility operations conducted by local governments. Then, it conferred
power on local governments to: (1) “adopt local laws as provided by this article”
(Article IX); (2) enter into contracts with other local, state, and federal govern-
ment agencies; (3) exercise eminent domain, subject to legislative regulations of
its exercise outside the local government’s boundaries; and (4) apportion the
“cost of a governmental service or function upon any portion of its area, as
authorized by act of the legislature.”

The next section of the constitution required the legislature to provide for
the creation and organization of local governments in such a manner as shall
secure to them the rights, powers, privileges, and immunities granted to them
by the constitution and, “subject to the bill of rights of local government,” to
enact legislation “granting to local government powers including but not lim-
ited to those of local legislation and administration in addition to the powers
vested in them by this article.”

Those powers, once granted, “may be repealed, diminished, impaired or
suspended only by” a statute enacted twice in successive years. The constitution
required that legislative action “in relation to the property, affairs, or govern-
ment of any local government” must be by general law, subject to certain ex-
ceptions. Another part of that section gave local governments power to adopt
and amend local laws not inconsistent with the provisions of the constitution or
any general law relating to its property, affairs, or government. They also may
legislate on any of the following subjects:

1. the powers, duties, qualifications, number, mode of selection and re-
moval, terms of office, compensation, hours of work, protection, wel-
fare, and safety of its officers and employees, except that cities and
towns shall not have such power with respect to members of the leg-
islative body of the county in their capacities as county officers;

2. in the case of a city, town, or village, the membership and composi-

tion of its legislative body;

the transaction of its business;

4. the incurring of its obligations, except that local laws relating to fi-
nancing by the issuance of evidences of indebtedness by such local
government shall be consistent with laws enacted by the legislature;

5. the presentation, ascertainment, and discharge of claims against it;

6. the acquisition, care, management, and use of its highways, roads,
streets, avenues, and property;

7. the acquisition of its transit facilities and the ownership and opera-
tion thereof;

8. the levy, collection, and administration of local taxes authorized by
the legislature and of assessments for local improvements, consistent
with laws enacted by the legislature;

©
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9. the wages or salaries, the hours of work or labor, and the protec-
tion, welfare, and safety of persons employed by any contractor or
subcontractor performing work, labor, or services for it; and

10. the government, protection, order, conduct, safety, health, and
well-being of persons or property therein.”

Disputes quickly arose over the scope of the powers that local governments
had gained. Addressing the issue, Justice McFarland of the California Supreme
Court said, “The section of the constitution in question uses the loose, indefin-
able wild words ‘municipal affairs’ and imposes upon the courts the almost im-
possible duty of saying what they mean.””® Problems emerged even when the
constitutional language spoke only to the empowerment question as, for exam-
ple, the provision of the Washington Constitution conferring on “any county,
city, town, or township” power to “make and enforce within its limits all such
local police, sanitary, and other regulations as are not in conflict with general
laws.”” In a series of cases between 1901 and 1914, the Washington Supreme
Court applied Dillon’s Rule to this constitutional grant of powers. It an-
nounced that it would review charter provisions for their reasonableness; held
that state regulation of a policy arena preempted local regulation; and refused
to recognize that powers traditionally associated with sovereignty, such as
eminent domain and taxation, were granted to localities.

Insofar as state constitutional provisions sought to shield charter cities
from legislative interference, Judge Timlin of the Wisconsin Supreme Court

noted in 1912:

[1]f the legislature could be constantly prohibited from any interfer-
ence with the so-called home rule charter adopted by the city so far
as the same related to municipal affairs, this would substitute the in-
terference of the judicial department of government for that of the
legislative department, and every section of the charter and every or-
dinance must in time come before the courts in order to ascertain
whether it related to a municipal affair only and if so whether subject
to repeal or amendment by the state legislature.'”

Simply put, charter cities would be freed from the tutelage of the state legisla-
ture only to find themselves subject to the guardianship of the state judiciary. In
some instances, judicial home rule resulted, as in Ohio, where courts, on a case-
by-case basis, exercised a legislative function of determining what was or was
not a permissible power for local governments to exercise, leaving home rule
cities in doubt as to the extent of their powers.'”" In others, such as New York,
what resulted was a presumption of state responsibility that led to “a precipitous
contraction of home rule powers.”'*
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The Devolution-of-Powers Approach: The third approach to local home rule, set-
ting out an area of devolved powers, seemed to avoid the difficulties inherent in
delineating a constitutional division of powers between the state and local govern-
ment. This devolved power provided local government with an area in which to
operate freely, subject to the ultimate purview of the state legislature. Sometimes
referred to as legislative home rule, the devolution of powers is most commonly as-
sociated with the model constitutional provision for home rule formulated in 1953
by Jefferson B. Fordham on behalf of the American Municipal Association’s

Committee on Home Rule.’®® The operative language of the provision states:

A municipal corporation which adopts a home charter rule may exer-
cise any power or perform any function which the legislature has
power to devolve upon a non-home rule charter municipal corpora-
tion and which is not denied to that municipal corporation by its
home rule charter, is not denied to all home rule charter municipal
corporations by statute and is within such limitations as may be estab-
lished by statute. This devolution of power does not include the power
to enact private or civil law governing civil relationships except as in-
cident to an exercise of an independent municipal power, nor does it
include power to define and provide for the punishment of a felony.'*

This home rule model represented a turning away from “the cross-checks and
intersecting lines of divided responsibility” of the federal idea in favor of “a
simple pyramid” of efficient, rationalized functional administration.'®

The 1953 American Municipal Association formulation did not represent
a complete abandonment of the search for a protected sphere of local auton-
omy. It did provide that “charter provisions with respect to municipal executive,
legislative, and administrative structure, organization, personnel and procedure
are of superior authority to statute.”'”® Moreover, it squarely addressed the
problem of state-mandated expenditures or programs by proposing that legis-
lation requiring increased municipal expenditures would take effect, absent mu-
nicipal consent, only on a two-thirds vote of the legislature or if the legislature
funded the mandated increases.'”” These protective provisions are absent from
the recommended local government article in the 1963 edition of the National
Municipal League’s Model State Constitution, indicating an even sharper re-
treat from a strong commitment to local immunity.'®

The devolution-of-powers model has achieved considerable success. For ex-
ample, both Missouri and Pennsylvania streamlined their constitutional home
rule provisions (e.g., “a municipality which has a home rule charter may exercise
any power or perform any function not denied by this Constitution, by its home
rule charter, or by the General Assembly at, any time”'””), and North Dakota’s
provision tracks the language of the Model State Constitution cited above.'
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This home rule model makes clear that the state legislature has the au-
thority to confer broad powers on local government units, thus precluding a
challenge based on nineteenth century delegation-of-power doctrines. Lan-
guage empowering home rule cities is drafted to leave “a charter municipality
free to exercise any appropriate power or function except as expressly limited by
charter or general statute.” This eliminates the “strict constructionist presump-
tion against the existence of municipal power” associated with Dillon’s Rule."
It also strips state judges of the doctrine of implied preemption because a home
rule entity’s powers can be impeded only by express charter or statutory limits.
The devolution-of-powers model seems designed almost exclusively with an
eye to reducing the role that courts have played in mediating the division of
power between state and local government.

New Jersey and Home Rule: The devolution-of-powers approach, however, has
brought forth its own difficulties in state-local relations. Questions concerning
administrative flexibility and entrenched rights in a state constitution are not
fully developed. The New Jersey Constitution exemplifies one approach coping
with some of these problems. That constitution has no local government arti-
cle, with provisions pertaining to local government placed in the articles deal-
ing with the legislative branch and taxation and finance. Three provisions
illustrate the New Jersey approach.

First, the prohibition against local or special legislation regulating the in-
ternal affairs of individual municipalities and counties is qualified by an excep-
tion that allows such legislation to be enacted on petition by the affected
governing body and by a two-thirds vote of the state legislature."> This provi-
sion relaxes the rigidity inherent in the distinction between internal affairs and
matters of statewide concern. Flexibility, therefore, is permitted in the consti-
tutionally prescribed division of powers by having both a concurrent majority
of the local governing body and the state legislature participate in passing spe-
cial acts of the legislature.

Second, the New Jersey Constitution provides guidance to policy mak-
ers on the reading of constitutional provisions empowering local govern-
ments. It states:

The provisions of this Constitution and of any law concerning mu-
nicipal corporations formed for local government, or concerning
counties, shall be liberally construed in their favor: The powers of
counties and such municipal corporations shall include not only
those granted in express terms but also those of necessary or fair im-
plication, or incident to the powers expressly conferred, or essential
thereto and not inconsistent with or prohibited by this Constitution
or by law.'”
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This “liberal construction” of local government powers counteracts the effect of
Dillon’s Rule and may produce a greater degree of functional autonomy than a
more conventional constitutional grant of home rule. In 1973, for example, the
New Jersey Supreme Court sustained a municipal rent control scheme under a
statutory grant of authority to adopt such ordinances as the local governing
body “may deem necessary and proper for the good government, order, and
protection of persons and property, and for the preservation of the public
health, safety, and welfare of the municipality and its in habitants.”""* The court
thus upheld the municipal creation of a rent control board as a power neces-
sary to carry out the regulatory purpose of a rent control ordinance, even where
no statute existed authorizing municipalities to establish one. By contrast, a
year earlier, the Florida Supreme Court strictly construed a home rule munici-
pality’s constitutional authority to “exercise any power for municipal purposes”
when it overturned a similar ordinance.'*®

A third key constitutional provision, found in New Jersey’s taxation and
finance article, makes the delivery of certain services, notably a “thorough
and efficient system of free public schools,” a state responsibility.''® This
paragraph is read to mandate that the state create a funding scheme for pub-
lic education that does not shift its financial burdens exclusively to local
taxing jurisdictions.'"’

Local or Special Legislation: Prohibitions against local or special legislation, a
mainstay of the state legislature’s policy repertoire during the nineteenth cen-
tury, received little attention during the twentieth century. Nonetheless, it may
be time to review that neglect. For instance, although the recent elimination of
local or special legislation from the South Carolina Constitution has been
hailed as part of “the journey toward local self-government,”"'® others have
viewed special legislation as “conducive to greater independence and expanded
self-rule” and as an “essential means for ensuring flexibility and adaptability.”""
The framers of the Constitution of Virginia apparently thought so when they
rejected the constitutional revision commission’s recommendations to restrict
the General Assembly’s authority to devolve powers on local governments by
special act.” The Virginia system apparently does deliver. In ACIR’s index of
city discretionary authority, Virginia cities ranked seventh overall. By compar-
ison, such traditional bastions of home rule as Ohio and California placed
eleventh and seventeenth, respectively.'*!

Interlocal Collaboration: Another significant response to emerging intergovern-
mental problems is represented by state constitutional rules governing inter-
local collaboration. A 1987 ACIR report identified types of rules that enable
local citizens may use to create and modify local governments. These enabling
rules include:
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1. rules of association that establish processes, such as municipal
incorporation, that enable local citizens to create municipalities or
other entities endowed with certain governmental powers);

2. boundary adjustment rules that enable local citizens and officials to
alter the boundaries of existing units;

3. fiscal rules that determine local revenue raising authority; and

4. contracting rules that enable local units to enter into a variety of
mutually agreeable relationships with one another and with private
firms.'??

The departure from conventional thinking called for by these rules casts new
light on the significance of inserting into state constitutions such matters as
dissolution and annexation, consolidation and separation, joint participation in
common enterprises, interlocal cooperation, and intergovernmental relations,
as is done in Missouri."” It also clarifies rules concerning the formation, oper-
ation, and dissolution of special districts, which are embedded in the local gov-
ernment article of the 1974 Louisiana Constitution.'** Finally, this approach
shifts the focus of attention from a preoccupation with conflict to a recognition
of the pervasive collaboration through contractual arrangements that obtains in
modern state and local government.'”

Illinois and the Devolution-of-Powers Approach: The text of the local government
article of the 1970 Illinois Constitution provides an interesting departure from
the devolution-of-powers model. Article VII of the Illinois Constitution illus-
trates the complex kind of decision rules that must be supplied if the goal of en-
trenching the rights of local governments and local citizens is to be realized.
These decision rules include:

the definition of entities eligible for home rule status;

the scope of powers afforded these home rule entities;

the interpretation of powers granted to them;

the basis for dealing with interlocal conflict and collaboration; and
the extent of state legislative control over the scope of home
rule powers.

Uk Lo

Woven throughout the fabric of the article are requirements for local citi-
zen choice.

The complexity of these rules reflects not only the difficulty of coming to
terms with the multifaceted roles that local governments play in the division of
governmental responsibilities in a modern society but also the differentiated po-
litical culture that flourishes in Illinois. Counties, cities, villages, and incorpo-
rated towns in Illinois are eligible for home rule status. A self-executing grant of
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home rule powers to certain counties and to municipalities with a population of
more than 25,000 is subject to repeal by referendum. Otherwise, home rule sta-
tus can be acquired only by referendum.'?

In contrast to devolution-of-powers constitutions, the Illinois article dis-
tinguishes between several kinds of local autonomy: form of government and
office holding, functional, and fiscal matters. A home rule unit can adopt, alter,
or repeal its currently prescribed form of government subject to referendum ap-
proval. Home rule municipalities and home rule counties possess diverse pow-
ers with respect to the creation, manner of selection, and terms of office of local
officials.’”” Under this article, “ [a] home rule unit may exercise any power or
perform any function pertaining to its government and affairs.” What is perti-
nent to its government and affairs are defined expressly to include a copious
grant of the police power “to regulate for the protection of the public health,
safety, morals, and welfare” and “to license.” This grant of power expressly in-
cludes the power to tax and to incur debt, attributes of fiscal autonomy without
which home rule would be straitjacketed in practice.'*®

The Illinois Constitution also addresses and resolves the problem created
by Dillon’s Rule: How are decision makers to read the empowering text? The
blunt answer is that “[pJowers and functions of home rule units shall be con-
strued liberally.” Counties and municipalities that are not home rule units “shall
have only powers granted to them by law” plus expressly granted constitutional
powers over form of government and office-holding, fiscal matters, and pro-
viding for local improvements and services. Limited purpose units of local gov-
ernment, such as townships, school districts, and special districts, “shall have
only powers granted by law.” In addition, the article prescribes rules for resolv-
ing conflicts between legislative enactments of home rule cities and home rule
counties. It also is sprinkled with provisions aimed at facilitating interlocal
cooperation by contract and power sharing.'?’

Finally, the article speaks to the neglected but pervasive question of state
preemption of home rule powers. The Illinois home rule provision makes crys-
tal clear that “home rule units may exercise and perform concurrently with the
State any power or function of a home rule unit to the extent that the General
Assembly by law does not specifically limit the concurrent exercise or specifi-
cally declare the state’s exercise to be exclusive.””** There is no room for a doc-
trine of implied preemption in this language.

The express preemption question is dealt with generally as follows: “[ TThe
General Assembly may provide specifically by law for the exclusive exercise by
the State of any power or function of a home rule unit.” When the state
chooses to assert a monopoly, a three-fifths supermajority is required to deny or
limit a home rule entity’s fiscal and other powers. Significantly, only two areas
of home rule autonomy are protected against legislative limitation or denial; the
power to add to the stock of local capital improvements by special assessment
and the power to finance the provision of special services."!
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Greater Fiscal Autonomy: A tilt toward local fiscal autonomy, proposed in the
1953 AMA proposal and highlighted in ACIR’s studies, has come to fruition
in recent amendments to several state constitutions concerning the prolifera-
tion of state mandates. The 1975 California provision requires the state to re-
imburse local governments if any new program or higher level of service cost
is mandated."* Taken in the context of the taxpayer rebellion of the 1970s, the
provision’s primary objective is to guard against a potential “smoke and mir-
rors” device that would enable the state legislature to evade tax and spending
limits by shifting costs to local governments. Nevertheless, an arguably unin-
tended consequence of the reform creates a protected sphere of local fiscal au-
tonomy. For example, the Missouri Constitution requires not only that the
state fund “any new activity or service or any increase in the level of any activ-
ity or service beyond that required by existing law” but also that “the state can-
not reduce the state financial proportion of the costs of any existing activity
or service required of . . . political subdivisions.”** The Missouri language thus
substantially affects two common dogmas of state constitutional law; namely,
that the state possesses virtually untrammeled power to impose duties and
obligations on local governments; and that state funding of existing programs
is a matter of legislative grace.

CONCLUSION

As local government has developed and become more important to the states,
which saw their responsibilities balloon in the twentieth century, the states
have integrated local government into the complex provision of services
to their citizens. To do this, the constitutional relationship between the state
and its localities has undergone significant change. These changes included
the following:

* the 1875 Missouri constitutional provision that broadly empowered
one city, St. Louis, but created no meaningful barrier to state legisla-
tive interference with municipal matters;

» California’s constitutional revision, on citizen initiative, to bar state
legislative meddling with municipal affairs;

* New York’s bill of rights on local governments;

* the American Municipal Association’s model state constitution mak-
ing the state legislature the ultimate arbiter of the scope of home rule;

* the Illinois Constitution marking the reemergence of complex rules
for outlining the relationship between state and local government; and

* the New Jersey statutory home rule approach.
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In appraising these alternative approaches to state-local relations, state
constitution makers should bear in mind the following considerations:

1. The Role of Citizen Choice

State constitutions teach concern not only for the role of insti-
tutional actors but also for citizen choice. An exclusive focus on en-
trenching rules relating to the roles of state and local institutions may
divert attention from the claims of local citizens to participation in
decisions with respect to structural, functional, personnel, or fiscal
matters. Neglect of the citizen choice factor may have triggered the
“tax revolt” in California in 1978, as citizens perceived a loss of con-
trol over local taxing policy.

Constitutional authority to frame a home rule charter facilitates
citizen choice by shifting the locus of consent concerning the insti-
tutional form and functional powers of local government from the
state legislatures to the local electorate. The home rule provision may
be designed to assure citizen participation in the process of framing
and approving the home rule charter. The contents of the home rule
charter adopted by the voters may limit as well as expand the locality’s
preexisting powers.

Pennsylvania’s constitution permits citizens in the affected area
to compel local government “to cooperate, delegate, or transfer any
function, power, or responsibility” to “other governmental units, the
Federal government, any other state or its governmental units, or any
newly created governmental unit.” Another provision gives the local
electorate the right to consolidate, merge or change boundaries
“without the approval of any governing body.”***

A local government article of the state constitution can also
facilitate citizen choice either by specifying the rules for direct citi-
zen participation in local decision-making or by making it clear that
the home rule charter can employ any of the devices of direct
democracy—referendum, recall, and initiative.

2. Eligibility for Local Autonomy

State constitutions have extended various forms of autonomy to
general purpose units of government. Counties, as well as municipal-
ities, have been recognized increasingly as appropriate candidates for
home rule. Special districts, including school districts, have played a
significant role in furthering local self-government through collective
action. Consideration may be given to constitutionalizing their pow-
ers of initiative, as in Arizona, or immunity, as in Virginia."**

There is no question that the statutory powers given to a wide
variety of local government units presents serious issues of jurisdic-
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tional overlap. State policies concerning the impact of the grant of
autonomy to a whole host of political subdivisions need clarification
in most states.
Intergovernmental Cooperation

Almost as a necessary concomitant to the issue of eligibility,
intergovernmental cooperation will become a powerful resource in
resolving the questions raised by local government autonomy. Inter-
governmental cooperation provides various local governments with
options to expand the scope of discretionary authority in a wide
range of services provided to the public. As such, it must be reviewed
as a possible constitutional fixture in state-local and local-local gov-
ernment relations. It also allows for the consideration of public-
private partnerships in service delivery and government organiza-
tion. Indeed, it is one of the most flexible of tools in meeting the
ever-changing demands of a local citizenry.
The Role of the Judiciary

Home rule policies in state constitutions are shaped to a signif-
icant degree by the judiciary. Because judicial review is an inevitable
feature of the American constitutional framework, policy makers
must to take into account juridical problems that predictably occur
when power is diffused among political subdivisions. These juridical
issues include:

a. How is the constitutional text to be interpreted?

b. Do political subdivisions have the authority to assert con-
stitutional claims against the state and its agencies?

c. How are conflicts between state statutes and home rule
charters or ordinances to be resolved?

Failure to think through whether or not decisions concerning these
recurrent topics are appropriate to include in state constitutions may
lead to the kinds of unanticipated consequences that beset the im-
plementation of complex policies.
Drafting Considerations

Translating the concepts of local government autonomy into
constitutional language will no doubt tax the ingenuity of the
drafters because the language must not only articulate agreed-on
policy decisions but also must be sensitive to factors concerning the
way in which the text will be interpreted. The most important of
these are: (1) the clarity of the text; (2) principles of construction;
(3) citizen demands to expand, constrict, or clarify existing texts; and
(4) official and institutional demands to expand, constrict, or clarify
existing texts.
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Clarity of the Text

The process of selecting language for incorporation into a state constitution
should be based on a careful consideration of the precise effect of that language.
Thus, the use of the adjective “local” or “municipal” in the context of empower-
ing local governments invites both a limiting interpretation and a body of in-
terpretive case law focusing on whether the matter in question is of local rather
than statewide concern. The elimination of a qualifying adjective, however, in-
curs the risk that a home rule unit will seek to extend its policy reach to areas
generally recognized as falling within the competence of state or national,
rather than local, authorities.

The language of the text has to be formulated clearly to facilitate its appli-
cation within the legal, as well as political, culture of a given state. The task of ed-
ucating generalist judges is particularly demanding when the local government
article expresses a significant policy change from that in a previous constitution,
as in South Carolina, which moved from a strict to a liberal rule of construction
of local government powers."*® Judges must recognize that preexisting precedents
are no longer binding or authoritative in view of the policy change embedded in
the new constitutional language. In such cases, explanatory language in the leg-
islative history of the provision aids in clarifying intent. So, too, does inquiry into
the policy context and language of sister state constitutions.

Principles of Construction
State constitution makers should be aware of the role that judicial interpretation
plays in determining the success or failure of efforts to implement new under-
standings of local self-government. Indeed, court decisions have frequently
sparked constitutional reform. Thus, the 1896 amendment to the California Con-
stitution that sought to create a protected realm of immunity against state legisla-
tive intrusion into the municipal affairs of a charter city was designed to overturn
several decisions of the California Supreme Court interpreting the 1879 text.™”
Twelve states have included a constitutional provision rooting out Dillon’s
Rule by mandating liberal interpretation of grants of power either to munici-
palities in general or to home rule units.”*® However, state courts may interpret
even cryptic language in a state constitution so expansively that an interpretive
provision is superfluous. The Texas Constitution, for example, confers charter-
making authority on cities of over 5,000 population “subject to such limitations
as may be prescribed by the Legislature and providing that no charter or any
ordinance passed under said charter shall contain any provision inconsistent
with the Constitution of the State or of the general laws enacted by the Legis-
lature of this State.” This 1912 text has been viewed generally by Texas courts
as tantamount to a plenary grant of local legislative authority, including the
power to expand the boundaries of the home rule city through annexation and
the power to tax."’
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Inserting a rule of liberal interpretation into the constitution is no guarantee
of enhanced judicial responsiveness. Gerald Benjamin has summed up the track
record of the New York judiciary as follows: “In . . . home rule . . . policies, the role
of the State’s high court, the Court of Appeals, as a guardian of State sovereignty
against City incursions cannot be overstated. Strict interpretation or broad, the
court read New York’s constitution so as to assure State dominance.”** But such
directives do have an impact on the state judiciary. For example, the Alaska
Supreme Court, after floundering about with a local activity rule, finally recog-
nized the force of the liberal interpretation rule.'*" Case law in California and
Ohio substitutes liberal (pro-local) for strict construction of home rule powers in
light of the recognition of local autonomy by the state constitution.'*?

Citizen Demands to Expand, Constrict, or Clarify Home Rule Provisions

The state constitution is, by definition, the appropriate vehicle for the exercise
of constitutional choice by state citizens. As such, citizen demands to expand,
constrict, or clarify constitutional provisions for local autonomy have a signifi-
cant impact on the constitution’s contents. This is particularly true in jurisdic-
tions that permit citizens to initiate amendments to the state constitution.
California voters, for example, are responsible for the formulation of their par-
ticular style of home rule. The state’s electorate may shrink local autonomy as
well as expand it, as Californians chose to do with respect to property tax rates
and assessment practices.'*

Official and Institutional Demands to Expand, Constrict, or Clarify

Home Rule Provisions

Local governments are institutions with continuity and their own agendas of
power, which may or may not correspond to the interests of their constituents.
Furthermore, local government officials may prefer existing political arrange-
ments instead of constitutional change. Both the Virginia Municipal League and
the Virginia Association of Counties, for example, opposed proposals of the
Commission on Constitutional Revision that would have empowered any char-
ter city or county “to exercise any power or perform any function not denied to it”
by the constitution, its charter, or general law.'* These organizations preferred
the existing regime of special legislation and strict construction to the devolution
of powers model recommended by the commission. They were instrumental in
excising the contested language from the document submitted to and ratified by
the voters.'* In contrast, the Florida League of Cities sponsored a state constitu-
tional amendment concerning state mandates whose “thrust is to further the
‘home rule’ movement through which local government has been given increas-
ing autonomy from legislative action.”™* In Illinois, local officials, particularly
Chicago’s mayor, Richard J. Daley, actively promoted the concept of home rule
and shaped its unique language with regard to local revenues and preemption.'
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Good government is not always good politics, as proponents of Maryland
constitutional reform learned when county officials mobilized to defeat a new
constitution that would have streamlined county government by eliminating cer-
tain elective offices, including sheriffs. The officials to be eliminated, it turned
out, were “of considerable importance to the local political structure almost every-
where.”* On the other hand, inclusion of home rule for Chicago materially
assisted the successful campaign for adoption of the Illinois Constitution.'*
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Chapter Six
Voting and Elections
James A. Gardner

INTRODUCTION

A basic function of a constitution in a democratic society is to establish the
ground rules of politics. A substantial portion of even the sparest American
constitutions is devoted to structuring the political process by distributing the
franchise, allocating political control over government officials, establishing
electoral rules and practices, and assuring the integrity of the electoral process.

Although constitutional responsibility for structuring the political process
is shared at the state and national levels, states shoulder significant responsi-
bility in this area. States possess primary authority to create institutions and
processes to implement self-government at the state level, subject to federal
constitutional limitations, but they also bear considerable responsibility to
structure the processes by which even national politics is conducted by deter-
mining qualifications for voting in congressional elections, exercising in the
first instance the power to regulate the time, place, and manner of congressional
elections, and determining how presidential electors are selected.

The states have a long reformist tradition of using state constitutions as vehi-
cles to remake electoral politics. Indeed, the American record of political reform is
written overwhelmingly at the state level. The Jacksonian revolution in expansion
of the franchise, for example, was effected entirely at the state level, mainly
through elimination of restrictive state constitutional property qualifications. Pro-
gressivism brought a host of state constitutional reforms including initiatives and
referenda; term limits; recall elections; nonpartisanship in local and judicial elec-
tions; and in some cases even proportional representation and unicameralism.
Today, the tradition of state constitutional reform of politics continues in the form
of novel regulation of political parties; increasing constitutionalization of the reg-
ulation of campaign finance; and the movement to establish term limits for elected
government officials.!
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State power over politics is nevertheless subject to constraints imposed by
the U.S. Constitution and by federal civil rights laws. The federal Constitution
drastically restricts the grounds on which the franchise may be withheld, mak-
ing it illegal to deny the right to vote on the basis of race, color, sex, failure to
pay a poll tax, or age when a person is eighteen or over.” The Equal Protection
Clause implements a rule of one-person, one-vote under which all federal,
state, and local legislative districts must be of approximately equal population.
The Constitution also prohibits discrimination through “vote dilution” worked
through gerrymandering or the use in certain circumstances of at-large voting
systems. Principles of free speech and association place significant restrictions
on the ability of states to regulate candidates’ access to the official ballot, the
procedures by which political parties nominate candidates, the spending and
donation of money in political campaigns, and the substance and timing of
political speech itself.

Additional limitations on state authority are imposed by federal statutes.
The Voting Rights Act (VRA) bars racial discrimination in all voting practices
and procedures, and prohibits states from conditioning voting on passage of a
literacy test. Under section 5, the VRA’s most restrictive provision, officials in
nine states and portions of seven others may not enact any change to existing
voting practices and procedures without advance approval by the United
States Attorney General or a federal court. Other federal laws with which
states must comply proscribe electoral violence and intimidation; regulate vot-
ing eligibility in presidential elections; require states to maintain voter regis-
tration procedures for federal elections that are convenient and easy to satisfy
(the “motor voter” law); and provide standards governing absentee voting by
members of the armed forces.

Notwithstanding this federalization of the regulation of politics, state con-
stitutional drafters should devote careful attention to constitutional provisions
dealing with voting, elections, and other aspects of political architecture. In the
first place, federal law leaves to the states far more areas of discretion than it
forecloses, particularly concerning the design and management of their internal
political institutions. Second, federal constitutional law can change, so the fact
that states are presently foreclosed from exercising certain kinds of discretion
does not necessarily mean that they should refrain from making important con-
stitutional choices.

Third, and most important, state constitutional drafters must pay careful
attention to the structure of state political and electoral institutions because
they must inevitably decide, in drafting the state constitution, how much au-
thority and discretion to grant the state legislature to regulate the state’s polit-
ical processes. Most state constitutions grant legislatures plenary legislative
power, meaning that all questions are left to the legislature except those specif-



James A. Gardner 147

ically decided by the state constitution. Drafters must therefore choose whether
to allocate decisions on legal rules to the people by constitutionalizing them,
or to leave such decisions to the legislature to resolve in the course of ordinary
legislative politics. While drafters face this decision in virtually every domain of
law, the question of whether to constitutionalize legal rules takes on special sig-
nificance in the realm of structuring and regulating the political process.

An electoral system must be set up fairly and impartially at the outset.
Legislators, however, have an obvious self-interest in the structure of electoral
politics, since sitting legislators are always the beneficiaries of whatever politi-
cal structures and practices got them there in the first place and thus are likely
to be predisposed against change. This conflict of interest suggests that more
rather than fewer significant decisions about the electoral process should be
made at the constitutional rather than the legislative level, and probably ex-
plains why the most significant recent reforms have been undertaken at the
constitutional level through amendment by popular initiative rather than by
legislative action.

Constitutionalization may take several forms ranging from explicit, au-
thoritative constitutional decision-making to mere encouragement of legisla-
tive action. The most authoritative and explicit constitutional provisions are
complete in themselves, such as provisions criminalizing bribing voters or bet-
ting on elections. Less explicit provisions might merely direct the legislature to
take some specified action. For instance, the Connecticut Constitution does not
identify specific election crimes, but instead directs the legislature to “prescribe
the offenses” resulting in a loss of voting eligibility.’

A third form of constitutionalization that grants governmental actors even
greater flexibility involves establishing a constitutional allocation of authority
or responsibility for particular electoral functions. Thus, rather than setting out
specifically how election returns are to be canvassed and counted, a state con-
stitution might merely designate a particular entity to perform those functions,
such as the secretary of state or a state canvassing board. Finally, at the weakest
end of the spectrum, drafters might decide to include a provision that does
nothing more than express a commitment to certain political or electoral prin-
ciples. For example, numerous state constitutions provide that “[a]ll political
power is inherent in the people.” Although such a provision neither requires
nor prohibits any government action, it nevertheless expresses a constitutional
commitment to a discrete principle of popular sovereignty in a way that might
guide state legislative or executive officials in the performance of their duties,
and might even help courts give meaning to other provisions of the state con-
stitution with greater legal “bite.”

In making these kinds of decisions, drafters and reformers need to pay close
attention to the substantive principles that ought to guide their structuring of
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the state’s democratic institutions. The discussion that follows suggests that at-
tention ought to be paid to several important questions:

1. What are the characteristics of a fair and just electoral process?

2. What constraints on such a process are imposed by federal law, and
how is compliance best achieved?

3. How trustworthy is the legislature likely to be in using its authority
to superintend the electoral process?

4. Inview of the answer to the previous question, what aspects of the
electoral system should be constitutionalized rather than delegated
to the legislature?

5. What level of detail is desirable in constitutionalized provisions given
the expected characteristics of the legislature and the anticipated risks
of rigidity associated with excessive constitutional detail in this area?

6. Given that the legislature must be granted at least some, and perhaps
substantial, authority to regulate the electoral process, what is the
best way to secure legislative fidelity to constitutionalized principles
of electoral democracy?

With these principles and questions in mind, the ensuing sections of this chap-
ter review the main areas of current state constitutional practice and then dis-
cuss current issues of interest to state constitutional drafters and reformers.

CURRENT STATE CONSTITUTIONAL PRACTICES
The Occasions for Democracy

Certainly the most obvious and in some ways the most significant question re-
garding the constitutional structure of electoral institutions concerns when and
how often the public is to be afforded opportunities to exercise democratic con-
trol over state affairs. State constitutions routinely provide numerous “occasions
for democracy.” For example, every state constitution provides for an elected
legislature and governor, and nearly all provide for the election of other execu-
tive branch officials such as an attorney general or secretary of state. The ma-
jority of state constitutions also provide for the election of local officials such as
county commissioners, sheriffs, district attorneys, clerks, treasurers, and asses-
sors. Most states also provide for popular election of some or all state judges.
Besides providing opportunities to elect officials, most state constitutions
afford opportunities for direct popular approval of certain kinds of substantive
measures. About half the state constitutions set out procedures for popular ini-
tiatives and referenda, but even state constitutions that lack such procedures
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typically provide that some kinds of measures cannot take effect without pop-
ular approval. At the state level, for example, seven state constitutions require
statewide popular approval before legislative measures increasing tax rates may
take effect. Many more such requirements appear at the local level, typically re-
quiring popular approval of taxation and borrowing, alteration of county
boundaries, adoption or amendment of county and municipal home rule char-
ters, and changes to the form or organization of local government.

This proliferation of opportunities for popular control has sometimes been
viewed as an unadulterated good on the theory that since democracy is good,
more democracy must be even better. Today, however, in the light of experience,
it seems clear that the multiplication of occasions for democracy carries with it
certain democratic costs. Voter turnout in the United States is notoriously low
in national elections, and even lower for state and local elections. Low turnout,
together with “ballot fatigue”—the tendency of voters to lose interest partway
through a lengthy ballot—may cause electoral contests to be decided by an ex-
tremely small and often unrepresentative portion of the electorate, paradoxi-
cally casting doubt on the democratic legitimacy of decisions that have been
submitted to the people precisely for the purpose of enhancing their legitimacy.

Voter Eligibility

Every state constitution contains at least some provisions, and in many cases
extensive provisions, regarding eligibility to vote, reflecting a judgment that the
most significant questions of voter eligibility should be settled by the constitu-
tion rather than left to the legislature. These questions involve two distinct fac-
tors: (1) a person’s competence, both mental and moral, to be entrusted with the
franchise; and (2) a person’s entitlement to vote either as a member of the rele-
vant political community, or on account of having a stake in the outcome of the
electoral process.

Citizenship
Nearly every state expressly requires that voters be citizens of the United States.
Delaware, South Carolina, and West Virginia also require that voters be citi-
zens of the state itself. However, the ubiquitous requirement of state residency
is functionally equivalent to a requirement of state citizenship, as the Four-
teenth Amendment of the U.S. Constitution provides that all citizens of the
United States are also automatically citizens of “the State wherein they reside.”
States are not required to exclude noncitizens from the franchise and at vari-
ous times in the past have granted aliens the vote. Pennsylvania, for example, per-
mitted unnaturalized German immigrants to vote in the mid-eighteenth century,
and the United States permitted noncitizens to vote in the western territories
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as part of a deliberate policy to encourage settlement.® More recently, a few local-
ities have attempted to extend the right to vote to noncitizen residents, though no
state has done so in modern times.

Age

The Twenty-sixth Amendment to the United States Constitution forbids denial
of the right to vote to those eighteen years old or older. States are permitted to set
the age limit lower, but none has done so.

Residency

Most state constitutions establish a state residency requirement for voting.
Some state constitutions also condition voting on residency in a county, town,
or election district. Residency is not a self-defining concept, and state constitu-
tions have attempted to give meaning to the term in several ways. The most
common approach is to establish a required residency period. Here, it is rele-
vant that the U.S. Supreme Court has invalidated a durational residency re-
quirement of three months, though it has twice upheld residency requirements
of fifty days.” Rather than set a firm period, some states have required only that
residency be “permanent” or “bona fide,” or have delegated to the legislature
the task of defining residency more specifically.

Following widely accepted legal principles of domicile, some state consti-
tutions have unlinked the concept of state residency for purposes of voting eli-
gibility from actual physical presence in the state. One common measure,
adopted in thirteen states, provides that no person shall be deemed to have lost
state residency merely on account of physical absence from the state while per-
forming military service, conducting private business, serving a prison sentence,
attending school, or for certain other reasons.'’ Conversely, eleven state con-
stitutions specifically bar any presumption that mere physical presence within
the state for the requisite period may establish the required residency by pro-
viding that military service within the state is not enough, by itself, to give a
person constitutionally sufficient residence. Such provisions must be drafted
with care, however, because the U.S. Constitution forbids states from denying
members of the military the right to vote merely because of their membership.

In conformity with federal law, many state constitutions provide for the re-
laxation of residency requirements for purposes of voting in presidential elec-
tions. This assures that otherwise eligible voters who move shortly before a
presidential election from one state to another, or within a state from one vot-
ing jurisdiction to another, will not thereby lose their eligibility to vote for na-
tionwide offices.

Colorado is the only state to have expanded voter eligibility in a few nar-
rowly defined circumstances to nonresidents of the relevant jurisdiction. The
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pertinent section provides: “No unincorporated area may be annexed to a mu-
nicipality unless . . . [t]he question of annexation has been submitted to the vote
of the Jandowners and the registered electors in the area proposed to be an-
nexed.”"! This provision permits nonresident landowners to vote on questions
of municipal annexation.

Registration

Eighteen states have constitutionally established voter registration as a condition
of voting eligibility, and five others have expressly authorized the legislature to
make registration a condition of voting eligibility. However, since virtually every
state that has not constitutionalized the registration requirement nevertheless
has found it necessary to maintain a voter registration system to prevent fraud
(only North Dakota maintains no system of voter registration), it is not clear
what advantage accrues from constitutionalizing the registration requirement.

Property Qualifications

Twelve state constitutions establish property qualifications as a prerequisite to
voting in certain special-purpose elections. For example, Arizona and Michigan
limit voting on bond issues and special assessments to real-property-tax payers.
New Mexico permits only property taxpayers to vote in local elections seeking
approval to incur debt. In Florida, only freeholders may vote on whether to ex-
ceed local property tax rate limitations, and in Georgia only owners of affected
real property may vote on whether to create a community improvement district.
While some of these provisions are of dubious validity under the U.S. Consti-
tution (Arizona’s was struck down by the Supreme Court),"” they reflect on the
merits a largely obsolete way of thinking about membership in political com-
munities, and state constitutional drafters and reformers should give serious
consideration to eliminating property qualifications on voting.

Early property qualifications for the franchise typically were justified on
the ground that the lack of property made individuals unduly dependent on
their social and economic superiors.” This belief soon was supplanted by Jack-
sonian notions of equality, and today wealth and property ownership qualifica-
tions are generally disfavored under the U.S. Constitution.'* Nevertheless, some
states continue to impose property qualifications for certain highly specialized
local government offices, such as agricultural water storage and reclamation
districts, and the U.S. Supreme Court has in some cases sustained them."

States typically defend modern property qualifications on the ground that
certain government policies are so narrow in scope, and so disproportionately
affect property owners, that only property owners have a genuine stake in man-
aging those policies through voting. This argument proves too much. Many
government programs such as food stamps or soybean subsidies affect only a
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narrow and well-defined class of citizens, yet we do not typically delegate con-
trol over those programs to specialized officials elected exclusively by food
stamp recipients or soybean farmers. Moreover, single-purpose agencies and
ballot measures preclude the kind of negotiation and logrolling that occurs in
general purpose legislatures, amplifying the power of property owners to estab-
lish policies that affect them without the need to consider the interests of other
political constituencies. Finally, it is rare that even the most narrowly targeted
government functions and programs truly lack any significant spillover effects
on nonproperty owners.

A few state constitutions have taken a very different approach to property
qualifications by banning them outright. For example, the North Carolina
Constitution provides: “As political rights and privileges are not dependent
upon or modified by property, no property qualification shall affect the right

to vote or hold office.”®

Disqualification for Mental Incompetence
Thirty-five state constitutions expressly disqualify from voting persons suffer-
ing from a serious mental disability. Most affirmatively require disqualification
on this ground, although four states merely authorize disqualification by the
legislature. As with the disqualification of minors, such provisions reflect a
commonplace and fundamentally sound belief that popular political decisions
should be well-considered and rational, and that meaningful, rational partici-
pation in politics requires some minimal level of mental competence.
Defining the relevant mental disability is a complex task, and no state con-
stitution attempts to do so. Most implicitly leave further definition of the con-
ditions of ineligibility to the legislature by incorporating by reference standard
legal concepts of mental disability (e.g., “insane,” “non compos mentis”) that are
within the province of the legislature to define. Oregon’s unique provision com-
bines disqualification for mental incompetence with an extension of protection
against disqualification to the merely disabled: “A person suffering from a men-
tal handicap is entitled to the full rights of an elector, if otherwise qualified, un-
less the person has been adjudicated incompetent to vote as provided by law.”"’

Disqualification for Felony Conviction

The constitutions of forty-three states provide for the disqualification from
voting of those convicted of serious crimes. Some state constitutions require
disqualification on conviction of an “infamous crime,”® or a crime of “moral
turpitude.””” Most specify disqualification on conviction of “a felony.”” Dis-
qualification is usually mandatory, although in eight states the legislature is
merely authorized to enact disqualifying legislation. In some states, convicted
telons are disqualified from voting only while serving their prison terms; others
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also disfranchise felons on parole. The state constitutions are almost evenly di-
vided between those that provide for permanent disqualification and those that
provide for requalification on formal restoration of civil rights. However, the
prospect of restoration of civil rights is widely thought to be illusory because
the procedure for restoring civil rights is so difficult and so rarely navigated suc-
cessfully by convicted felons. Typically, restoration of civil rights requires indi-
vidualized action by the governor, and most governors grant very few clemency
petitions of any kind. Under the Mississippi Constitution, a convicted felon’s
civil rights may be restored only upon a two-thirds vote of each house of the
state legislature,” making it just as difficult to restore a felon’s civil rights as to
amend the state constitution.

The practice of disqualifying those convicted of felonies has a significant
impact on voting eligibility around the nation. It is estimated that nearly four
million American citizens presently cannot vote as a result of felony convic-
tions, including over one million who have completed their sentences. Largely
as a result of the increased severity and stepped-up enforcement of drug laws
over the last two decades, the impact of felon disfranchisement provisions has
tended to fall increasingly on African-Americans, and particularly on African-
American men. Nationwide, approximately 1.4 million African-American
males of voting age—thirteen percent of that population group—are currently
disfranchised. About 440,000 of that group have completed their sentences.

Felon disfranchisement has unsavory roots in Jim Crow efforts to suppress
African-American voting strength. Many late nineteenth- and early twentieth-
century felon disfranchisement provisions were added to state constitutions in a
deliberate attempt to specify disqualifying crimes that were believed to be com-
mitted more often by African-Americans and thus disproportionately to deprive
African-Americans of the right to vote. The United State Supreme Court has
held that felon disfranchisement provisions added to state constitutions for the
purpose of racial discrimination violate the Equal Protection Clause of the U.S.
Constitution.”” However, the Court also has acknowledged that felon disqualifi-
cation can serve legitimate purposes, and that disqualification provisions adopted
for nondiscriminatory reasons are expressly permitted by Section 2 of the Four-
teenth Amendment.” In addition, some suspect older provisions can be and have
been “sanitized” by later nondiscriminatory readoption or amendment.*

The best justification for disqualification of felons is that commission of a
serious crime constitutes a fundamental breach of the social contract. While this
reasoning may justify disfranchisement during periods of criminal punishment, it
provides little justification for permanent disqualification. Those who serve out
prison terms generally are understood to have “paid their debt ” to society. If the
social contract is suspended during imprisonment and restored on its conclusion,
it is unclear what legitimate purpose is served by permanent disqualification.
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Disqualification for Electoral Crimes

Delaware, Kentucky, Maryland, New York, Pennsylvania, Utah, Vermont, and
West Virginia provide specifically for permanent disqualification of individuals
who commit election fraud by offering bribes to voters to register or to vote, or
for the commission of other crimes against the elective franchise. The Maine
Constitution provides that disqualification for conviction of election bribery
may extend for no more than ten years. A stronger case may be made for per-
manent disqualification of persons who have committed crimes against the elec-
toral process itself than for those who have committed ordinary crimes against
the person or property of another. One who commits election fraud not only has
shown a specific disregard for the ground rules of politics established by the so-
cial contract, but also may be said to present a threat to the basic processes of
self-governance that assure the legitimacy of governmental power. In these cir-
cumstances, permanent disfranchisement may constitute both just desert as well
as a prudent precautionary measure for the protection of the electoral process.

Political Rights

Every state constitution contains at least some provisions protecting broad
classes of individual rights—for example, the freedoms of speech and assem-
bly—that play some kind of role in enabling citizens and voters to participate
meaningfully in the political process. Other provisions relate to the structure of
popular sovereignty. For example, many state constitutions provide that “[a]ll
political power is inherent in the people”25 or that governments are “founded on
their authority.”*® Some provide that governments derive their powers from
popular consent or that government officials are trustees or servants of the peo-
ple, and many provide that the people have a right to change the form of gov-
ernment whenever they wish. Thirteen states specifically enumerate a right of
the people to “instruct” their representatives.”” Many states require that elec-
tions be “free,” or “free and equal,”” or “free and open.”

These declarations may be important statements of principle, but they do
relatively little actual work in structuring popular self-government. Those pro-
visions with federal counterparts, such as the freedom of speech, have rarely
been construed to provide protection beyond that afforded by the U.S. Consti-
tution. Although some provisions, such as the right to instruct representatives
or the provisions requiring elections to be free and equal, seem at first glance
to have potentially significant applications to electoral politics, in practice they
have been either ignored or interpreted by state courts to have little practical
significance.’ Most recently adopted state constitutions, such as Alaska’s and
Hawaii’s, dispense with elaborate articulations of political rights.
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In addition to establishing broad political rights, most state constitutions also
seek to protect democratic self-government in ways that are more specifically
targeted toward voting and the electoral process.

Limitations on Substantive Grounds of Denial of Right to Vote

A few state constitutions provide specific substantive protection for the right
to vote, most commonly by limiting the grounds on which it may be denied.
For example, various state constitutions prohibit denial of the right to vote on
the grounds of race, sex, property qualifications, nonpayment of a tax, and
culture or social origin. Some establish due process-style procedural protec-
tions for the right to vote by providing that no citizen may be disfranchised
“unless by the law of the land.”* Although these kinds of provisions tend to
duplicate protections available under the federal Constitution, they may also
provide a basis for establishing state constitutional protections that exceed
federal minima.

Protection from Physical Interference
Many states constitutionalize rules protecting elections from violence or phys-
ical interference with voting. One provision, found in similar form in fourteen
constitutions, provides: “no power, civil or military, shall at any time interfere to
prevent the free exercise of the right of suffrage.”” Twenty-seven state consti-
tutions establish an election-day privilege under which voters engaged in the
act of voting, or in transit to or from the polls, may not be subjected to civil
legal process or to criminal arrest for any crime less than a felony. A typical pro-
vision is Indiana’s, which provides: “In all cases, except treason, felony, and
breach of the peace, electors shall be free from arrest, in going to elections, dur-
ing their attendance there, and in returning from the same.”* Nine states addi-
tionally privilege voters from performing state military service on election day
except in time of war or danger.

Access to polling places for the physically disabled is required by federal
law. However, Kentucky and New Hampshire have constitutionalized specific
provisions requiring access for the disabled.

Protection of Secrecy

Another commonly provided protection for the right to vote requires preser-
vation of secrecy in voting. Twenty-eight state constitutions contain such a pro-
vision. A typical provision is Wisconsin’s, which declares: “All votes shall be by

secret ballot.”™
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Election Crimes

A few states also protect the electoral process by constitutionalizing specific
election crimes, most commonly bribery. Since states that do not define these
crimes at the constitutional level tend to include them in their election codes
anyway, the benefits of constitutionalization are unclear.

Direction to Legislature to Enact Protective Legislation
By far the most common kind of state constitutional provision protecting the
right to vote directs the legislature to take specific regulatory action, such as en-
acting certain kinds of laws to protect the electoral process. For example, eight
states require the legislature to pass laws prohibiting “all undue influence [on
elections], from power, bribery, tumult, and other improper conduct,” and thir-
teen require it to pass laws to secure the “purity” or the “integrity”® of elections.
Because state constitutions tend to grant legislatures plenary power, such
provisions are probably unnecessary as grants of regulatory authority, and leg-
islatures in states that lack specific directives to enact these kinds of laws tend
to do so anyway. On the other hand, provisions directing legislative action may
prove useful, if not always enforceable, by offering guidance to the legislature
concerning the scope of its duties or by expressing a constitutional commitment
to particular electoral processes.

Election Procedures

In regulating the procedures by which elections are to be conducted, state con-
stitutions generally pursue one or more of three strategies: (1) granting legisla-
tive authority to regulate specific areas of election procedure, or specifically
directing the legislature to regulate certain subjects; (2) granting authority to
specific officials to administer elections; and (3) constitutionalizing specific
procedures to be followed in the electoral process.

Grants of Legislative Authority

State constitutions specifically grant legislatures a wide variety of powers to reg-
ulate electoral procedures. Some of these grants are extremely broad and unspe-
cific. For example, the Maryland Constitution provides: “The General Assembly
shall have power to regulate by Law . . . all matters which relate to the Judges of
election, time, place and manner of holding elections in this State, and of mak-
ing returns thereof.” Often these provisions direct the legislature to regulate
the electoral process. The Alabama Constitution, for example, provides: “The
legislature shall pass laws . . . to regulate and govern elections.”* Others direct
legislative regulatory action with greater specificity, requiring legislatures to set
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the date for general elections, prescribe methods of voting, establish a system
of voter registration, provide for absentee voting, regulate the use of voting
machines, and regulate many other aspects of the electoral process.

These specific grants of regulatory authority tend to be superfluous be-
cause the legislature is generally deemed to possess plenary power. Further-
more, the more specific the constitutional directive, the less flexibility the
legislature retains to respond to changed conditions in the electoral environ-
ment. A more flexible approach would be to specify the goals for which elec-
toral regulation should be undertaken rather than the specific kinds of measures
to be implemented. For example, rather than require the legislature to estab-
lish systems of voter registration, a state constitution might provide that elec-
toral regulation should be undertaken so as to promote accuracy and prevent
fraud; rather than require a system of absentee voting, it could require any elec-
toral system to preserve the voting rights of the elderly, physically disabled,
homebound, or those absent temporarily from the state.

Allocation of Authority to Administer Elections

Every electoral system requires some authority to implement and administer it.
The choice of administrative authority may be important. For elections to serve
as vehicles for the expression of popular will, they must be administered fairly
and impartially, and there is obvious danger in entrusting to elected officials
control over the very apparatus by which they may be ousted from office. These
considerations suggest that those who administer elections ought to have some
degree of independence from those who have a stake in electoral outcomes.

Perhaps surprisingly, more than half the state constitutions are silent con-
cerning the allocation of authority to administer elections, implicitly leaving
the subject to the legislature, or provide only that the legislature is to decide on
the process of electoral administration. However, those that expressly address
the issue generally pursue one of three different strategies to secure the integrity
and independence of electoral administration. One strategy is to allocate the
canvassing function to an official who is independently electorally accountable
to the public. Louisiana goes the furthest, granting general responsibility for
administering elections to the secretary of state, an independently elected offi-
cial. Six states grant the secretary of state the somewhat narrower authority to
oversee the process of canvassing votes for some or all constitutional offices.
Connecticut creates a board of canvassers consisting of three independently
elected state officials: the treasurer, secretary of state, and comptroller.

A second strategy is to apply constitutional principles of blended power to
the allocation of administrative authority by creating canvassing boards con-
sisting of officials from branches of government other than the one whose votes
are being counted. Minnesota, for example, creates a hybrid board of canvassers
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consisting of the secretary of state, two supreme court judges, and two “disin-
terested” district court judges.*' Delaware, in which all judges are appointed,
and Nevada, in which they are all elected, both provide for vote canvassing to
be conducted by courts.

The third and probably weakest strategy is to create an appointed, politi-
cally dependent canvassing authority, but to increase its independence by re-
quiring its membership to be bipartisan. Illinois and Oklahoma, for example,
require the creation of a bipartisan state board of elections, and Virginia requires
bipartisan local election boards; New York authorizes, but does not require, cre-
ation of bipartisan election boards to administer state and county elections.

In spite of this constitutional interest in fostering independence in the ad-
ministration of elections, there is little evidence that election administrators are
any less independent in those states where provision for administration is left
entirely to legislative discretion.

Threshold of Victory

Although democracy is generally associated with majority rule, virtually every
state that has constitutionalized an electoral threshold of victory has chosen to
award elections to the candidate who wins a plurality of the votes cast. Only
Vermont requires a true majority of votes, in executive branch elections.” A
typical provision is Missouri’s, which states: “[t]he persons having the highest
number of votes for the respective offices shall be declared elected.”*

Requiring only a plurality for election has certain advantages. A winner
can nearly always be determined after just one round of voting, reducing the
cost of holding elections without any loss of clarity in identifying the winner.
Also, when elections require additional rounds of voting, as with the use of
runoff elections, voter interest often wanes, leading to lower turnout in the later
rounds. The use of a plurality system also makes it easier for independents and
minor party candidates to compete successfully. During the 1990s, independent
governors such as Jesse Ventura (Minnesota 1998, 38%), Angus King (Maine
1994, 35%), Walter Hickel (Alaska 1990, 39%), and Lowell Weicker (Con-
necticut 1990, 40%), all were elected with less than an absolute majority of
votes cast. The same property is sometimes thought to make the plurality for-
mat more congenial to female or minority candidates.

On the other hand, officials who assume office with the backing of less
than a majority of those voting sometimes suffer from a perceived lack of le-
gitimacy. Moreover, the very qualities that make the plurality format more con-
genial to third party candidates also make it more vulnerable to candidacies of
undesirable or unqualified candidates. Finally, although a majority vote re-
quirement in a runoff format does not in itself violate the federal Voting Rights
Act,* it would violate the Fourteenth or Fifteenth Amendments of the federal
Constitution if adopted deliberately for the purpose of obstructing the success
of candidates backed by racial minorities.



James A. Gardner 159

Tie-breaking Procedures

Another widely constitutionalized basic electoral ground rule is a procedure to
break electoral ties. Most state constitutions provide that in case of a tie in gu-
bernatorial and other executive branch races, the legislature, meeting in joint ses-
sion, selects one of the tied candidates by joint vote. In Mississippi, the choice is
made by the house of representatives alone. In Illinois and Kentucky, ties are bro-
ken by drawing lots.

In legislative races, twenty-eight state constitutions contain a provision
much like Rhode Island’s, which provides: “Each house shall be the judge of the
elections and qualifications of its members.”* This provision has the disadvan-
tage of appointing the legislature final judge in its own cause, a practice that has
traditionally been justified on the ground that lodging final authority over leg-
islative elections in any other organ of government would unduly endanger leg-
islative independence. Two states, however, do not follow this model: Maryland,
which holds a new election, and North Dakota, in which ties in legislative races
are broken by the secretary of state, who tosses a coin.

Nonpartisanship

Since the Progressive era, proponents of nonpartisanship have argued that party
competition is destructive of cooperative political life, as well as unnecessary be-
cause most governmental functions require administrative skill rather than policy
judgment. On this view, government officials should be chosen for their expertise
and personal integrity rather than on the basis of their partisan affiliation. Politi-
cal scientists, however, have often criticized nonpartisanship for weakening polit-
ical parties and for increasing the electoral advantage of incumbents.

The highest visibility instance of constitutionally required nonpartisanship
in the United States is Nebraska’s unique establishment of a nonpartisan (and
unicameral) state legislature. Although thousands of municipalities across the na-
tion have adopted nonpartisanship as a matter of local choice, only California
constitutionally requires it in county and municipal elections. The constitutions
of California, Florida, and West Virginia require local school board elections to
be nonpartisan. Hawaii and Nebraska require nonpartisan elections for the state
board of education. Massachusetts, Ohio, Rhode Island, and Utah require local
charter commissions to be elected on a nonpartisan ticket. Sixteen states, how-
ever, constitutionally require some or all judicial elections to be nonpartisan.

Specific Procedural Choices

Finally, many state constitutions approach certain aspects of the electoral
process at a much greater level of specificity, constitutionalizing a wide vari-
ety of highly specific procedural choices. Among these are provisions setting
the date for elections, the location and hours of polling places, the methods
of recording votes, the content and presentation of information contained on
ballots, details of voter registration, methods of proving eligibility to vote,
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requirements for absentee voting, procedures for contesting elections, and
many others.

Constitutionalization at a high level of specificity risks obsolescence, and
the results are often painfully apparent in state constitutional provisions deal-
ing with elections. For example, in this dawning age of electronic voting, nu-
merous state constitutions still require votes to be cast by “ballot,”* one requires
voting to be by “written ballot,”* and two, in sadly unsuccessful attempts to be
more modern, require voting to be by “ballot” or any “mechanical” method.*
Similarly, at a time when states are experimenting with extending the voting
period by using early voting procedures and voting by mail, it makes little sense
for a state constitution to specify either the location of polling places or their
hours. Again, a better approach, if any constitutionalization is thought neces-
sary, is to specify the values that electoral regulations must advance—accuracy,
speed, convenience, and prevention of fraud, for example—rather than the pre-
cise procedures to be used.

Apportionment

One of the most important political functions states routinely perform is
apportionment—that is, the division of the state and its localities into districts
for purposes of electing members of multimember bodies such as legislatures,
executive boards and commissions, and courts.

When Apportionment Is Required

The federal Apportionment Act, with which states must comply, requires
members of Congress to be elected from districts rather than at large. Art. II,
sec. 1 of the federal Constitution leaves to state legislatures decisions concern-
ing how electors are to be selected in presidential contests, and it is well within
the legislative discretion to apportion the state into presidential elector districts.
As of 2004, only two states, Maine and Nebraska, select presidential electors
from districts, though they do not undertake a separate apportionment for that
purpose. Instead, one presidential elector is elected from each existing congres-
sional district, and the winner of the statewide popular vote is awarded two
additional electors at large.

The main exercise of state discretion in apportionment lies in its choice of
how to structure representation in the state legislature, county and municipal
legislatures, courts, and various multimember elected boards and commissions,
such as boards of education. The choice between representation at large or by
district is typically informed by notions of (1) who or what is appropriately rep-
resented, and (2) what representation ought primarily to accomplish. Where a
jurisdiction is thought to be inhabited by a united polity with substantially sim-
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ilar interests and outlooks, election at large might be the more appropriate
choice, although its feasibility is limited to some extent by the size of the juris-
diction and the number of representatives to be elected. Election at large is typ-
ically said to produce representatives who possess a jurisdiction-wide outlook
rather than an interest in a particular region or neighborhood. Conversely,
where a jurisdiction is thought to be inhabited by a collection of predominantly
different groups with diverse interests and beliefs, representation by district
may be the method of choice, so that representatives can monitor and advance
the interests of their particular constituency (although this outlook need not be
incompatible with a broader interest in the common welfare). Similarly, if the
main function of representatives is thought to be participating in the making of
policy for the benefit of the entire jurisdiction, at-large election might be the
more appropriate vehicle. If a representative’s main function is thought to be
providing constituent service, then election by district may secure better con-
stituent access and more efficient service from officials.

Election at large and election by district are not mutually exclusive. A ju-
risdiction might, for example, elect some representatives at large and others by
district, as in Maine and Nebraska’s systems for electing presidential electors. It
is also possible for a jurisdiction to combine representation by district and at
large by creating a mix of single-member and multimember districts, or by the
use of “floterial” districts, which are at-large districts created from two or more
contiguous single-member districts.*’

In the aftermath of the Supreme Court’s one-person, one-vote rulings and
the enactment of the Voting Rights Act, most state constitutions provide either
expressly or implicitly for the election of state representatives and senators ex-
clusively from single-member districts. Alaska, for example, provides expressly
that the redistricting authority “shall establish forty house districts, with each
house district to elect one member of the house of representatives.”’

The one significant exception to this trend is West Virginia, in which state
legislators are elected from a mix of single-member and multimember districts.
The West Virginia Constitution expressly provides that “[e]very [senatorial]
district shall elect two senators.”" It also structures the allocation of represen-
tation in the house of delegates in such a way as to produce numerous multi-
member delegate districts; during the 2002 election, for example, Kanawha
County, which contains Charleston, elected seven delegates.

About half the state constitutions expressly require the division of the
state into judicial districts, most commonly for purposes of allocating and
electing lower court judges. Several states expressly prohibit statewide at-large
judicial elections. Practices respecting states’ highest courts vary: California
and Idaho require supreme court judges to be elected at large; Oklahoma re-
quires them to be elected by district; North Carolina authorizes the legislature
to choose either method.
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State constitutions have much less to say about districting for elections to
other offices, with only a handful constitutionalizing requirements for state boards
of education, statewide service authority boards, county legislatures, and local
charter commissions. Decisions about apportioning local jurisdictions are often
left to the relevant localities, at least when they possess home rule authority.

Basis of Apportionment

Although the Equal Protection Clause of the U.S. Constitution requires dis-
tricts for most offices to contain substantially equal numbers of people, it does
not require any particular method of counting represented populations; states
are thus free to include or exclude such groups as “aliens, transients, short-term
or temporary residents, or persons denied the vote for conviction of crime.”*
The Supreme Court has suggested, however, that the use of registered or actual
voters as a benchmark would be prohibited.

How the population of districts is measured has implications for the dis-
tribution of political power. A decision to exclude aliens or minors, for exam-
ple, may disproportionately affect districts containing high concentrations of
recent immigrants, a complaint sometimes heard from Latino groups. Simi-
larly, a decision to count disfranchised felons increases the proportionate polit-
ical clout of eligible voters within a rural prison district without exposing them
to political competition from incarcerated populations.

About half the state constitutions do not specify the population basis for
apportionment, thereby leaving the decision to the legislature. Of the remain-
der, most require apportionment based on “population.” Ten states use the term
“inhabitants.” Ohio requires the use of “whole population.” Texas uses “quali-
fied electors” in senatorial redistricting. Maine, Nebraska, and New York
specifically exclude aliens. Kansas and Washington exclude nonresident mili-
tary personnel. Kansas also excludes nonresident students, although it includes
resident military personnel and students.

Timing of Apportionment

Most state constitutions use the completion of the decennial federal census as
the trigger for reapportionment. About half go on to provide that reapportion-
ment is to take place only every ten years, or in some cases not until completion
of the next federal census. However, fifteen states provide for the redrawing of
districts for some or all offices more frequently than every ten years. Texas, for
example, permits reapportionment “as the necessity appears.”* In practice,
however, legislatures generally do not undertake the politically divisive task of
reapportionment more often than legally required. Recently, however, state leg-
islatures in Colorado and Texas performed an unusual additional round of con-
gressional redistricting after political control of the legislature changed hands

in the 2002 election cycle. The Colorado Supreme Court invalidated the 2002
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redistricting under the state constitution and a court challenge is pending in
Texas. It is too early to tell whether these redistrictings are merely aberrations
or presage a new tolerance for more frequent reapportionment.

Authority to Apportion

State constitutions generally allocate the authority to conduct legislative appor-
tionment either to the legislature itself, or to an independent board or commission.
The main problem with permitting a legislature to reapportion itself is, of course,
that incumbent officials may assure their own continuance in office, and the con-
tinuance in office of other members of their party, through gerrymandering.

It is not clear, however, that allocating redistricting authority to commis-
sions will solve the problem of partisan gerrymandering. The political forces
organizing legislatures may well reappear in redistricting commissions, partic-
ularly when its members are appointed by partisan officials, as is the case in
most commission states. Perhaps more importantly, thanks to computerization,
the precise impact of any redistricting criterion that a commission might adopt,
even for use in a mechanically applied redistricting algorithm, can be known in
advance. This requires redistricting commissions to evaluate any proposed
plans, algorithms, or redistricting criteria, and it is unclear how they would do
so other than through the exercise of subjective judgment. This, in turn, sug-
gests countervailing dangers of redistricting by commission: unlike legislatures,
commissions tend to be anonymous, temporary, and democratically unaccount-
able. Finally, there is at present no systematic evidence to suggest that incum-
bency is less of an advantage when commissions rather than legislatures control
the redistricting process.

In practice, thirty-six state constitutions opt for legislative apportionment,
either through express delegation or omission to provide otherwise, although a
substantial minority of fourteen provide for an independent redistricting com-
mission. Such commissions are most commonly bipartisan, composed either of
legislative leaders from each party or their designees. Some states combine the
two apportionment models by using different methods to redistrict different
bodies. For example, Colorado and Missouri designate a commission to redis-
trict the state legislature, but require the state legislature to conduct congres-
sional redistricting. The picture is further complicated by the fact that the
constitutional allocation of redistricting authority to the legislature does not
necessarily preclude the legislature from redelegating that authority by statute
to an independent commission, as in Iowa.

Another important variable concerns procedures where the primary appor-
tionment authority fails to adopt a plan. In Connecticut, Illinois, Mississippi,
Oklahoma, and Texas, the failure of the legislature to adopt a plan triggers
appointment of a redistricting commission. In Florida, Iowa, Louisiana, Maine,
South Dakota, Vermont, and Washington, and in Mississippi in the case of
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judicial redistricting, if the legislature fails to adopt a redistricting plan, appor-
tionment authority devolves on the state supreme court. In commission states,
failure of the commission to adopt a plan most commonly results in redistricting
authority vesting in the supreme court (Michigan, New Jersey, and Oregon).

For nonlegislative offices, the legislature is nearly always chosen to perform
the apportionment. For example, nearly half the state constitutions specifically
appoint the legislature to divide the state into judicial districts, although North
Dakota assigns this responsibility to the supreme court. Methods for county
and municipal apportionment are not typically specified, presumably leaving
the choice to the legislature. The constitutions of a few states, such as Florida,
New Mexico, Tennessee, and Texas, specifically delegate the authority to con-
duct local apportionment to the relevant local legislature.

Required Qualities of Apportioned Districts
The single most important quality that apportioned districts must possess is de-
manded by the federally mandated rule of one-person, one-vote: they must be
equipopulous. This rule, which overrides all others, is applied strictly to con-
gressional districts: essentially no deviation from exact population equality is
permitted.”* When drawing state legislative districts, redistricters are allowed
somewhat greater latitude: the Fourteenth Amendment requires only that such
districts be “as nearly of equal population as practicable.” In practice, federal
courts have applied this requirement so as give states freedom to draw legislative
districts that deviate from exact equality by up to 10 percent; greater deviations
generally will be sustained only if the state produces a convincing justification.
Twenty-nine state constitutions impose their own requirement of population
equality in districting for at least some kinds of districts. For example, the Wash-
ington Constitution provides: “Each district shall contain a population . . . as
nearly equal as practicable to the population of any other district.””® Colorado
and Ohio impose more rigorous requirements than federal law by limiting pop-
ulation deviations between districts in most circumstances to 5 percent. New
York provides that population discrepancies between districts may not exceed
the population of any town or city block in an immediately adjoining district.
The great majority of state constitutions provide additional criteria to
guide the redistricting process, most dealing primarily with the shape and
boundaries of election districts. Establishment of these criteria serves two dis-
tinct purposes. First, such criteria impose additional constraints on the discre-
tion of redistricting authorities, a tactic meant to further reduce opportunities
for successful gerrymandering. However, now that computers can predict the
partisan impact of minute changes in district contours with great accuracy, it is
unclear how successful such constraints can be. A second purpose of regulating
the shape of election districts lies in the belief that such districts demarcate dis-
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tinct political communities whose citizens share interests, beliefs, and a way of
life that ought to be preserved.

Following these principles, thirty-six state constitutions provide expressly
that election districts for at least some legislative chambers be “contiguous.”
State courts have tended to interpret this requirement deferentially, particularly
where districts contain or detour around bodies of water.”’ The Ohio Constitu-
tion further defines contiguity by providing: “the boundary of each [house] dis-
trict shall be a single nonintersecting continuous line.”*® Twenty-four states
require election districts to be “compact.” Colorado is more specific: it requires
that “the aggregate linear distance of all district boundaries shall be as short as
possible.”’ Michigan, Minnesota, Missouri, New York, Washington, and Wis-
consin also require districts to be “convenient,” a now archaic term that is some-
times taken to refer to the ability of citizens or candidates to travel easily about
the district.”” Michigan additionally requires certain senatorial districts to be “as
rectangular” and “as nearly uniform in shape as possible.”® It is not clear, how-
ever, that provisions restricting allowable district shape have had any apprecia-
ble constraining effect on redistricting practices.*?

Many constitutions require that certain kinds of local government bound-
aries be respected to varying degrees in drawing legislative districts. A relatively
weak provision is Alaska’s, which requires only that “[c]onsideration may be
given to local government boundaries.”® At the other extreme, many states ex-
pressly prohibit the division of counties, towns, or municipalities. A rule ban-
ning entirely the division of a unit as large as a county is extremely difficult to
observe without violating the equipopulation requirement, and is likely a relic
from an era when representation was allocated explicitly among counties. Be-
tween these extremes lie rules such as Nebraska’s, which provides that “county
lines shall be followed whenever practicable,”®* or Maine’s, which provides that
districts “shall cross political subdivision lines the least number of times neces-
sary to establish as nearly as practicable equally populated districts.”®

Three state constitutions cut more directly to the idea that election districts
should be coherent political communities. The Alaska Constitution provides
that legislative districts should contain “as nearly as practicable a relatively inte-
grated socio-economic area.”® The Hawaii Constitution similarly provides:
“submergence of an area in a larger district wherein substantially different socio-
economic interests predominate shall be avoided.”” More comprehensively, the
Colorado Constitution provides: “communities of interest, including ethnic, cul-
tural, economic, trade area, geographic, and demographic factors, shall be pre-
served within a single district wherever possible.”® Delaware, Hawaii, and
Wiashington try to achieve fairness in redistricting even more directly by requir-
ing that districts not unduly favor or discriminate against any person, group, or

political party.
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Far fewer state constitutions regulate the qualities of districts drawn for
nonlegislative state offices and local offices. The one-person, one-vote require-
ment does not apply to judicial elections,” so states are generally free to draw
judicial districts, and to assign judges to them, for reasons other than equaliza-
tion of population. The constitutions of Mississippi, New York, and Ohio, for
example, direct the legislature to allocate judges to judicial districts based not
only on population, but also on factors such as the district’s caseload. A few
states require judicial districts to conform to county lines. Nevertheless, nine
states independently impose conditions on the drawing of judicial districts that
resemble the constraints imposed by the federal equipopulation requirement.”

Even fewer state constitutions establish requirements for local government
districts. The constitutions of Florida, New Mexico, and Virginia contain an
equipopulation requirement for local government districting, and all three re-
quire local legislative districts to be contiguous. New Mexico and Virginia also
require such districts to be compact.

THE REFORM AGENDA

Reformers have most often been motivated by a desire to address a relatively
small number of issues that they have repeatedly identified as problems of
American democracy. These include the following:

* insufficient citizen participation in politics, including low voter turnout;

* insufficient voter competence caused by a lack of information, interest,
or both;

* insufficient citizen control over elected officials;

* alack of adequate political virtue in voters, elected officials, or both;

* insufficient representativeness of legislatures;

* political inequality with respect to race, gender, class, geographical
region, or other factors.

A wide variety of reformers, from Jacksonians in the early eighteenth century,
to Progressives and women suffragists in the early twentieth century, to civil
rights activists in the 1950s and 1960s, maintained not only that politics could
be reformed through law, but that change at the constitutional level was the
most reliable way to achieve it. Although some of these political reform move-
ments were astonishingly successful at achieving constitutional change, none
tully accomplished all its goals. In contemplating state constitutional reform of
the electoral process, then, a good place to start is with the unfinished business
of the major political reform movements of the past. The immediately follow-
ing section reviews some of the most significant unfulfilled or only partially ful-
filled reform proposals of the past, while the final section briefly examines some
of the most pressing contemporary reform issues.
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Unfulfilled and Partially Fulfilled Agenda Items of
Past Reform Movements

Easier and More Convenient Voting

The Progressives were the first to raise systematic complaints about the diffi-
culty of voting, primarily in response to concerns about declining voter turnout
during the 1920s. They attributed this problem to the excessive length and
complexity of ballots, and largely succeeded in reducing ballot length by lower-
ing the number of elective offices.”’ Today, low voter turnout still is often
deemed a problem, and efforts continue to increase turnout by making voting
easier and more convenient. The process of voter registration in the United
States is among the most onerous in the world, and some reform efforts, such
as the federal National Voter Registration Act (“Motor Voter”), aim to lessen
the burden. Turnout figures since passage of this law suggest that it has not had
the anticipated impact.

Other efforts to make voting easier include improving polling place access
for the disabled, and expanding the period during which votes may be cast be-
yond Election Day itself by providing an “early voting” procedure under which
voters who would not otherwise qualify for absentee ballots may mail in bal-
lots in advance of Election Day. It is also possible that the ballot is still too long
for many voters, and shortening it by further reducing the number of elective
offices might make voting easier.

Pursuit of many of these reforms need not require constitutionalization so
long as the legislature possesses authority to enact them on its own, although
care should be taken to avoid inadvertently prohibiting legislative experimen-
tation through excessive constitutional specificity. Even the number of local
elective offices may be and frequently is left to legislative discretion. Under the
Wyoming Constitution, for example, “[t]he legislature shall provide by law for
the election of such county officers as may be necessary”;’* the Nevada Consti-
tution grants the legislature “power to increase, diminish, consolidate or abol-
ish” certain county offices.”

Alternative Voting Systems

Reformers have long criticized the standard American voting system in
which contested offices are awarded after a single round of voting to the
candidate winning a plurality of the vote within a single-member district.
This system is said to overrepresent the winning majority or plurality coali-
tion, and thus to produce a legislature that is both unrepresentative of, and
therefore insufficiently responsive to, public opinion in its full complexity.
Also, by allowing voters to vote for only one candidate, the system has been
said to be unnecessarily blunt by depriving voters of the opportunity to reg-
ister either their relative preferences among candidates or the intensity of
their preferences.
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The Progressive reform agenda frequently included efforts to replace this
voting system with a more sensitive one, most commonly proportional repre-
sentation (PR).” In proportional representation, candidates are elected at large
from multimember districts, and voters are permitted to vote for multiple can-
didates and to rank-order their preferences. Votes are then tabulated so as to
produce a legislature in which candidates’ chances of gaining a seat are propor-
tional to their support in the electorate. This allows for representatives with a
greater variety of views that correspond more closely to the distribution of
views within the electorate, and greatly increases the possibility that the voice
of sizable political minorities will be heard within the legislature.

By 1950, PR had been adopted in about two dozen American cities, most no-
tably in the major cities of Ohio.” Although proportional and semiproportional
systems are used increasingly around the world (e.g., Ireland, Israel, Germany, and
New Zealand), PR eventually fell out of favor in the United States, and is rarely
used today. The constitutions of only two states, Oregon and West Virginia, men-
tion PR at all, and then only to authorize the legislature to employ it.”

A completely different alternative voting system that reformers have some-
times proposed is instant runoff voting (IRV'). IRV is intended to assure that
offices are filled only by candidates who have the backing of a majority of vot-
ers, but without the need for additional rounds of voting, and the attendant ex-
pense and additional campaigning, when no candidate wins a majority on the
first ballot. In IRV, voters rank candidates in order of preference. When the
first-choice votes are tallied and no candidate earns a majority, a paper runoff is
held by dropping the candidate with the lowest number of first-place votes, and
substituting the second-choice candidates of voters who had ranked the
dropped candidate in first place. This process is continued until one candidate
has a majority. Despite its simplicity and uncontested advantages, IRV is used
only in San Francisco, Oakland, and a few other municipalities. In 2002, Alaska
voters rejected an initiative that would have implemented IRV in most
statewide races.

Dewvolution of Political Authority

Numerous and varied reform movements have contended that political author-
ity should be exercised at the most local level possible. According to these re-
tormers, devolution of political power not only increases the ability of citizens
to exercise close control over the most significant decisions made by govern-
ment, but also improves the quality of political life by giving more people a
chance to become meaningfully involved in politics. To some extent, this posi-
tion has been institutionalized in state constitutions through a largely success-
ful movement for local home rule authority. However, home rule authority
varies considerably from state to state, and a great many highly significant de-
cisions are still made at the state level even in strong home rule states. Many
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problems, moreover, such as environmental and resource management issues,
may be best handled at a regional rather than local level. Very few state consti-
tutions provide for the exercise of regional authority. One of the few is Vir-
ginia’s, which provides: “The General Assembly shall provide . .. for the
organization, government, powers, change of boundaries, consolidation, and

dissolution of . . . regional govemmer1ts.”77

Direct Democracy

A significant article in the Progressive reform agenda, direct democracy through
initiative and referendum has been implemented with considerable success by
past generations of reformers. Although provisions for direct democracy have
typically been justified as a way of making government more responsive to the
popular will, direct democratic lawmaking has rarely been understood to be in-
trinsically superior to lawmaking through traditional forms of representation.
Reformers have generally claimed only that representative democracy periodi-
cally becomes perverted by legislative incompetence or corruption, and that
direct democracy provides a needed corrective.”

About half the state constitutions, mostly of western states, provide pro-
cedures for direct democracy at the state level through a process of voter-initi-
ated lawmaking or constitutional amendment. Attempts to introduce similar
procedures in older, eastern states have long been successtully resisted. Direct
democracy is somewhat more common at the local level. For example, Georgia
and South Carolina, which do not provide for statewide direct democracy, nev-
ertheless require local voter approval for the consolidation of counties and mu-
nicipal governments. Several states that lack statewide direct democracy require
local voter approval for certain fiscal measures, such as incurring debt or
exceeding local tax rates.

Reform Areas of Recent Interest

While interest persists in many of the reforms supported by political move-
ments of the past, several new kinds of reform have recently pushed their way
into public consciousness.

Term Limats

A presidential term limit was added to the U.S. Constitution by amendment
in 1951.7 There has been no serious federal attempt to impose term limits on
members of Congress, although numerous states attempted to do so until the
Supreme Court ruled in 1995 that congressional term limits could be imposed
only by amending the federal Constitution.*® Since 1990, initiative amend-
ments to state constitutions in more than a dozen states have imposed term
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limits on executive and legislative branch officials. Recently, however, efforts
to repeal term limits have begun to appear.

Voting Technology

Improving voting technology has gained interest as computers become cheaper
and more widely available. Reformers have begun to explore electronic voting
as a way to make voting easier by allowing people to vote from locations other
than an official polling place, and at times that they prefer. Electronic voting
may also allow voters easier access to information that will help them make in-
formed decisions. Some political theorists argue that electronic voting and
communication can provide opportunities for participation and meaningful po-
litical community that have been lost in modern political life. Interest in elec-
tronic voting as a means of improving the accuracy of vote tabulation also grew
after the 2000 presidential election, where faulty ballot design may have in-
duced some voters to mark their ballots incorrectly, and where recounting bal-
lots by hand required election officials to make a large number of seemingly
contestable judgments about the intent of voters. The federal Help America
Vote Act, enacted in 2002, responds in some degree to these concerns, although
it has yet to be fully implemented. Moreover, concerns emerged after the 2002
elections about the capacity of electronic voting systems to generate accurate
paper trails as a check on voting fraud and error.

By its nature, however, technology changes so fast that constitutional
drafters might want to avoid constitutionalizing any particular voting methods
or standards. Attention might instead be given to the approach mentioned ear-
lier, in which only the ultimate normative goals of election administration are
constitutionally specified (e.g., speed, accuracy, convenience, fairness), and the
actual methods of voting are left to legislative discretion.

Party Primaries

States have long regulated the process by which political parties nominate can-
didates. Interest in the topic has revived recently due to apparently growing dis-
satisfaction with the candidates routinely put forward by the parties, and
attention has focused on tinkering with the nomination process to produce
more broadly appealing candidates who would better engage the electorate.
The most prominent recent innovation was California’s 1996 initiative man-
dating the use of a “blanket” primary, in which any eligible voter could vote for
candidates of any party for any office, regardless of the voter’s formal party af-
filiation. The Supreme Court struck down this measure in 2000,*! but hinted
that an “open” primary might survive constitutional scrutiny. In an open pri-
mary, voters are essentially free to vote in any party’s primary, but they must
choose only one party’s primary in which to vote and may not switch party
allegiance from office to office, as they may in a blanket primary.
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Whether to constitutionalize such reforms presents a difficult question.
State constitutions generally contain few provisions regulating political parties.
Most such provisions merely direct the legislature to provide for and regulate
primary elections. The North Dakota Constitution is typical, providing only
that “[t]he legislative assembly shall provide by law for . . . the nomination of
candidates.”® Only a handful of state constitutions address the specific format
of a primary election. Arizona, for example, provides for a semi-open primary
in which registered independents may vote in party primaries.* Florida speci-
fies an open primary when only one party fields candidates and the winner will
run unopposed in the general election.®* For the most part, however, regulation
of political parties is left to the legislature.

On the other hand, there are good reasons to be suspicious of legislative
regulation of political parties. There is an obvious risk that the party in power
will use its regulatory authority to its own advantage, or that the major parties
will strike undemocratic agreements of mutual advantage. This is probably why
recent innovations in party regulation have been accomplished more often by
initiative than by legislative action. In either case, however, care must be taken
to comply with extensive federal constitutional restrictions on the kinds of reg-
ulations that may be imposed on parties.

Campaign Finance

Perhaps the most controversial and legally difficult area of state constitutional
reform of the political process concerns campaign finance. Public support for
reform apparently is high, yet the federal Constitution greatly restricts the abil-
ity of government to regulate the use and transfer of money in the political
process. Moreover, legislatures seem to have great difficulty enacting campaign
finance reform measures, as illustrated by the long struggle in Congress to enact
the Bipartisan Campaign Reform Act (BCRA).

The constitutions of nine states—Arizona, Colorado, Florida, Hawaii,
Minnesota, Nevada, Oklahoma, Oregon, and Rhode Island—contain provi-
sions regulating campaign finance. About half of these were enacted by initia-
tive amendment. The least controversial, and legally the least vulnerable to
challenge, are provisions requiring disclosure of campaign contributions or
spending. The Florida Constitution, for example, provides: “all elected public
officers and candidates for such offices shall file full and public disclosure of
their campaign finances.”® Oregon’s is more specific, requiring disclosure of all
contributions exceeding $500, and all subsequent contributions of any amount
from the same donor.*

Systems of public financing for elections also raise manageable issues under
the U.S. Constitution, so long as participation in the system, and any restrictions
on contributions and spending associated with participation, are genuinely vol-
untary. Florida, Hawaii, and Rhode Island require the legislature to establish
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some system of public financing. In Florida, the system must cover statewide of-
fices; in Hawaii, state and local elections; and in Rhode Island, gubernatorial
elections and any other “general officers” the legislature may specify.”’

Restrictions on campaign contributions enter trickier constitutional terri-
tory. The U.S. Supreme Court has ruled that regulatory restrictions on contri-
butions to candidates raise severe constitutional issues, although is has upheld
state-imposed contribution limits of as low as $250 for certain offices. The con-
stitutionalization of a specific figure seems of dubious desirability, however,
since the cost of campaigning will fluctuate over time. The Supreme Court’s
2003 decision upholding most aspects of BCRA may give states additional lat-
itude to regulate contributions to state political parties.

Limitations on campaign spending by candidates and their supporters are
flatly prohibited under the federal Constitution, yet the Hawaii and Minnesota
Constitutions require the legislature to enact limits on campaign expenditures.
An initiative amendment to the Oregon Constitution prohibiting the expendi-
ture of funds donated by nonresidents of the relevant election district was in-
validated.®® Such defects are more common among proposals in this area that
have been generated through the initiative process.

State constitutional provisions regulating campaign finance clearly deal
with an important problem, and frequently seem to do so in novel ways, raising
possible questions about both their efficacy and their constitutionality under
federal law. They also seem to respond to a suspicion that the legislature cannot
be counted on to address the problem adequately. Resort to the initiative
process, however, is not always the most reliable way to make sound constitu-
tional policy, particular in areas of great legal delicacy.

NOTES

1. Not all of these reforms have been successful. The Supreme Court has invali-
dated some regulations of parties. Term limits have been held illegal for Congress, but
legal for states. Subsequent state attempts to achieve term limits indirectly, through bal-
lot notations with slanted wording, were also invalidated.

2. U.S. Const., amends. XV, XIX, XXIV, XXVI.

3. Conn. Const., art. VI, § 3.

4. For example, Tex. Const., art. 1, § 2; Wyo. Const., art. 1, § 1.
5. U.S. Const., amend. X1V, § 1.

6. See Gerald M. Rosberg, “Aliens and the Right to Vote,” 75 Mich. L. Rev. 1092
(1977), and Jamin B. Raskin, “Legal Aliens, Local Citizens: The Historical, Constitu-
tional and Theoretical Meanings of Alien Suffrage,” 141 U. Pa. L. Rev. 1391 (1993).

7. Dunn v. Blumstein, 405 U.S. 330 (1972); Marston v. Lewis, 410 U.S. 679 (1973)
(per curiam); Burns v. Fortson, 410 U.S. 686 (1973) (per curiam).
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8. Fla. Const., art. VI, § 2.
9. Conn. Const., art. VI, § 1.

10. For example, Haw. Const., art. II, § 3; Maine Const., art. II, § 1; N.D. Const.,
art. I, § 1.

11. Colo. Const., art. II, § 30 (1) (emphasis added).

12. City of Phoenix v. Kolodziejski, 399 U.S. 204 (1970). See also Hill v. Stone, 421
U.S. 289 (1975) (invalidating Texas property qualification in municipal bond election).

13. Robert J. Steinfeld, “Property and Suffrage in the Early American Republic,”
41 Stan. L. Rev. 335 (1989).

14. Harper . Virginia State Board of Elections, 383 U.S. 663 (1966); Kramer .
Union Free School District No. 15, 395 U.S. 621 (1969).

15. Salyer Land Co. v. Tulare Lake Basin Water Storage District, 410 U.S. 719
(1973); Ball v. James, 451 U.S. 355 (1981).

16. N.C. Const., art. I, § 11.

17. Ore. Const., art. I, § 3.

18. For example, Tenn. Const., art. I, § 5; Wash. Const., art. VI, § 3.
19. For example, Ala. Const., amend. 579; Ga. Const., art. II, § 1 4 3.
20. For example, Kan. Const., art. 5, § 2; Mont. Const., art. IV, § 2.
21. Miss. Const., art. 12, § 253.

22. Hunter v. Underwood, 471 U.S. 222 (1985).

23. Richardson v. Ramirez, 418 U.S. 24 (1974). This result stands in interesting
contrast with a recent decision of the Supreme Court of Canada, in which it invalidated
under the Canadian Charter of Human Rights a federal law providing disfranchisement
as a punishment for certain crimes. Sauvé v. Canada (Chief Electoral Officer), [2002]
3 S.C.R. (4th) 519.

24. See, for example, Cotton v. Fordice, 157 F.3d 388 (5th Cir.), cert. denied, 525
U.S. 893 (1998).

25. For example, Idaho Const., art. I, § 2; Utah Const., art. I, § 2.

26. For example, Ky. Const., § 4; S.D. Const., art. VII, § 26.

27. For example, Cal. Const., art. I, § 3; N.C. Const., art. I, § 12.

28. For example, Neb. Const., art. 1, § 22; Va. Const., art. I, § 6.

29. For example, Del. Const., art. I, § 3; Ill. Const., art. III, § 3.

30. For example, Colo. Const., art. II, § 5; S.C. Const., art. I, § 5.

31. See, for example, Matthew C. Jones, “Fraud and the Franchise: The Pennsyl-

vania Constitution’s ‘Free and Equal Election’ Clause as an Independent Basis for State

and Local Election Challenges,” 68 Temple L. Rev. 1473 (1995).
32. Haw. Const., art. I, § 8; N.Y. Const., art. I, § 1.
33. Mont. Const., art. IT, § 13.
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34, Ind. Const., art. 2, § 12.
35. Wis. Const., art. I11, § 3.

36. Conn. Const., art. VI, § 4. See also, for example, Ala. Const., art. I, § 33; Cal.
Const., art. VII, § 8.

37. For example, Mich. Const., art. II, § 4, Wyo. Const., art. 6, § 13.
38. For example, Ill. Const., art. III, § 4.

39. Md. Const., art. I1I, § 3.49.

40. Ala. Const., amend. 41.

41. Minn. Const., art. VII, § 8.

42. Vt. Const., ch. II, § 47.

43. Mo. Const., art. IV, § 18.

44. Butts v. City of New York, 779 F.2d 141 (2d Cir., 1985), cert. denied, 478 U.S.
1021 (1986).

45. R.I. Const., art. VI, § 6.

46. For example, Tex. Const., art. 6, § 4; Wyo. Const., art. 6, § 11.
47. Maine Const., art. II, § 1.

48. Mo. Const., art. VIII, § 3; Utah Const., art. IV, § 8.

49. A floterial district is one that is overlaid on two or more other districts for the
same body and thus resembles a limited at-large district. Voters within a floterial district
vote for two representatives: one representative who represents exclusively their “regu-
lar” district, and another, floterial representative who represents their own district as well
as one or more adjoining districts. Floterial districts sometimes are drawn to comply
with the one-person, one-vote requirement by raising the fractional representation of a
discrete geographical region without the need to rearrange existing district lines within
the region.

50. Alaska Const., art. VI, § 4.

51. W. Va. Const., art. VI, § 6—4. The provision creates an exception for multi-
county senatorial districts, which must be partitioned.

52. Burns v. Richardson, 384 U.S. 73, 92 (1966).
53. Tex. Const., art. 5, § 7a(f).
54. Karcher v. Daggett, 462 U.S. 725 (1983).

55. Mahan v. Howell, 410 U.S. 315, 324 (1973), quoting Reynolds v. Sims, 377 U.S.
533,577 (1964).

56. Wash. Const., art. IT, § 43(5).

57. See, for example, In Re Constitutionality of House Joint Resolution 1987, 817
So.2d 819 (Fla. 2002); Wilkins v. West, 571 S.E.2d 100 (Va., 2002).

58. Ohio Const., art. 11, § 7(A).
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59. Colo. Const., art. V, § 47(1).

60. For example, In re Livingston, 160 N.Y.S. 462, 469, 96 Misc. 341, 351 (N.Y.
Sup. Ct., 1916); People ex rel. Smith v. Board of Supervisors, 42 N.E. 592 (N.Y., 1896).
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requirements of contiguity or compactness. See, for example, Wilkins v. West, 571 S.E.2d
100, 109 (Va., 2002); Prosser v. Elections Board, 793 F. Supp. 859, 863 (W.D. Wis., 1992).

61. Mich. Const., art. IV, § 2.

62. One well-known study describes them as “largely ineffective.” Richard H.
Pildes and Richard G. Niemi, Expressive Harms, “Bizarre Districts,’ and Voting Rights:
Evaluating Election-District Appearances after Shaw v. Reno,” 92 Mich. L. Rev. 483,
528 (1993).

63. Alaska Const., art. VI, § 6.

64. Neb. Const., art. III, § 5.

65. Maine Const., art. IV, pt. 1, § 2.
66. Alaska Const., art. VI, § 6.

67. Hawaii Const., art. IV, § 6(8).
68. Colo. Const., art. V, § 47(3).

69. Wells v. Edwards, 347 F. Supp. 453 (M.D. La., 1972), summarily aff’d, 409
U.5.1095 (1973). The federal Voting Rights Act, however, does apply to judicial dis-
tricting. Chisom v. Roemer, 501 U.S. 380 (1991).

70. Illinois and Mississippi specifically require certain judicial districts to contain
approximately equal populations. Nebraska and South Carolina require judicial districts
to be contiguous. Kentucky, Montana, Nebraska, Ohio, South Carolina, South Dakota,
and Wisconsin require judicial districts to be compact.

71. See, for example, Alexander Keyssar, The Right to Vote: The Contested History of
Democracy in the United States (New York: Basic Books 2000), at 232.

72. Wyo. Const., art. 12, § 5.
73. Nev. Const., art. 4, § 32.

74. See, for example, George H. Hallett, Jr., Proportional Representation—The Key
to Democracy (National Home Library Foundation, 1937)

75. Kathleen L. Barber, Proportional Representation and Election Reform in Ohio
(Columbus: Ohio State University Press, 1995).

76. Ore. Const., art. I1, § 16; W.Va. Const., art. VI, § 6-50.
77. Va. Const., art. VII, § 2.

78. Thomas E. Cronin, Direct Democracy: The Politics of Initiative, Referendum, and
Recall (Cambridge, Mass: Harvard University Press 1989).

79. U.S. Const., amend. XXII.
80. U.S. Term Limits v. Thornton, 514 U.S. 779 (1995).
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81. California Democratic Party v. Jones, 530 U.S. 567 (2000).
82. N.D. Const., art. II, § 1.

83. Ariz. Const., art. VII, § 10. A challenge to this provision on federal constitu-
tional grounds is pending. See Arizona Libertarian Party, Inc. v. Bayless, 351 ¥.3d 1277,
(9th Cir., 2003).

84. Fla. Const., art. VI, § 5(b).
85. Fla. Const., art. IT, § 8(b).
86. Ore. Const., art. I, § 24.
87. R.I. Const., art. IV, § 10.

88. Vanatta v. Keisling, 899 F. Supp. 488 (D. Or., 1995), aft’d, 151 F.3d 1215 (9th
Cir., 1998), cert. denied, 525 U.S. 1104 (1999).



Chapter Seven

Constitutional
Amendment and Revision

Gerald Benjamin

Because the authors of constitutions are neither infallible nor prescient all con-
stitutions must anticipate the need for change. Indeed, the process of altering
the basic arrangements for governance may itself be salutary for citizens in a
democracy. As Thomas Jefferson wrote in 1816, “Each generation [has] ... a
right to choose for itself the form of government it believes most promotive of
its own happiness.”

Constitutional change in democracies occurs in two ways: by altering the
meaning of the document through interpretation, or by altering the text of the
document through amendment or revision. For the United States Constitution,
change through interpretation predominates. For state constitutions textual
change is far more common. This chapter focuses on methods for achieving
textual change, or “formal” change, in American state constitutions. It begins
with seven basic principles that should guide constitutional change. There fol-
lows an exploration of the experience in the states with legislative proposal of
constitutional amendments, and amendments proposed by initiative or the use
of a commission, two methods that bypass the legislature, in the light of these
principles. Constitutional revision by convention is then considered. Finally, we
derive a series of guidelines for constitution makers that might guide their
design or reform of provisions for constitutional change.

Basic PRINCIPLES

Experience suggests that constitutional change should be guided by seven fun-
damental principles:

1. Because constitutional amendment and constitutional revision are
not the same, provisions for each should be separate and distinct.

177
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2. Constitutions should provide for at least two means for amendment;
one through governmental institutions established by the constitu-
tion, and one that bypasses the existing institutions.

3. Constitutional revision may be initiated by the legislature or without
the legislature, but once started revision should proceed in a manner
entirely distinct from the legislative process.

4. Sufficient constitutional detail is required defining amendment and
revision methods that bypass the legislature to assure that these will
be truly available and effective when used.

5. Whether achieved through the legislature or without its participa-
tion, procedural requirements for changing the constitution should
be more demanding than those for passing ordinary legislation.

6. Constitutional change processes should be all treated in the same
location in the state constitution.

7. Because all constitutional change should be subject to popular ratifi-
cation, necessary information must be provided in understandable
form to inform public choice.

1. Amendment and Revision: Analysts distinguish between textual
change of constitutions by amendment and by revision. Amendment is “the al-
teration of an existing constitution by the addition or subtraction of material.”
Revision is “replacement of one constitution by another.”” “Revision” is specif-
ically referenced in the constitutions of twenty-three states.’ The language of
many state constitutions is not as precise as is desirable regarding this distinc-
tion between amendment and revision.

2. Proposing Amendments Through or Without the Legislature: All
states constitutions permit amendments to be formally proposed by state legis-
latures and most constitutional change is accomplished in this manner. How-
ever, as beneficiaries of the political and governmental status quo legislators
frequently resist change in the structure and process of the state government.
Twenty-five state constitutions therefore expressly provide methods for amend-
ments to be proposed without legislative participation: by popular petition (the
constitutional initiative), state constitutional commission, or constitutional
convention.”*

3. Constitutional Revision: Broader scale constitutional revision is likely
to require the calling of a state constitutional convention, though at least six
states allow constitutional revision through the legislature, and at times “sets of
amendments” passed simultaneously have “substantially altered the character of
state government.”5 Forty-one state constitutions explicitly provide for conven-
tions to be called by state legislatures. Courts in other states have found in their
constitutions an implied power to call a convention.® Perhaps to avoid this, Mis-
souri’s document states explicitly that “This constitution may be revised and
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amended only as therein provided.”” North Carolina’s constitution also expressly
limits change methods to those specified in it.* Recognizing that legislatures
may be the target of revision and therefore resistant to calling a convention,
fourteen state constitutions provide for automatic periodic placement on the
ballot of the question of whether a constitutional convention should be held.’
Additionally, the Florida and Montana constitutions explicitly provides for the
calling of a convention by the use of initiative and referendum."

State legislatures are created by and subordinate to state constitutions.
Constitutions that have originated in the legislature without specific constitu-
tional authorization or the calling of a convention have engendered controversy.
In Georgia, Idaho, and Kentucky courts have permitted legislatures to seek rat-
ification of constitutions they have drafted without explicit constitutional au-
thority to do so." An attempt to revise the Oregon constitution through the
initiative was invalidated in the courts.

4. The Necessity for and Disadvantages of Detail: State constitutions are
often criticized for being excessively detailed. Provisions for constitutional
change that bypass the legislature are frequently a locus of considerable of this
detail, and for good reason. Specificity is a means of protection from legisla-
tures’ often manifest hostility to the prospect of being bypassed in the restruc-
turing of state government. There is ample experience that legislatures, either
through action or inaction, raise barriers to constitutional processes that might
produce results contrary to their interests.” To avoid being stymied by legisla-
tive hostility, constitution makers seek to make these provisions for amendment
or revision “self-executing,” that is, operable without any need for legislative ac-
tion." The goal is to set out in detail in the constitution, beyond the easy reach
of the legislature, when, how and by whom these amendment processes are to
be made to work.

Yet detailed specification of the processes for amendment and revision
used to bypass the legislature may have unintended consequences. One effect is
to specially empower state high courts—already the key sources of constitu-
tional change through interpretation—in the textual change process. When de-
tailed procedures are embedded in the constitution these courts say not only
what the constitution means, but what the constitutional change process re-
quires. Another effect may be to block rather than facilitate change efforts. A
constitutional provision designed in one era to bypass barriers to change—for
example, the New York provision making the pay for a convention delegate
equal to that of a legislator—might itself become a barrier in a later era, in a
very different political context. Finally, detail in the constitution does not bar
further detail and process specification through legislation. The resulting com-
bined effect of constitutional provisions, added statutory requirements and
court interpretations may add to the complexity, and therefore the relative dif-
ficulty, of constitutional change without legislative participation.”
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5. Difficulty of Change Compared to Passing State Law: Whatever
means is used, the process for proposal of constitutional amendment or revision
in the states is structured to make constitutional change more difficult than the
adoption ordinary legislation. Moreover, the difficulty is enhanced by the re-
quirement of an additional step for ratification (in all states but Delaware). This
is as it should be, for constitutions are fundamental law. Moreover, protections
that constitutions afford minorities would mean little if they were as easily
changeable by majorities as is ordinary law.

Formal state constitutional change is far more frequent than formal change
at the national level for at least three reasons.

* First, the U.S. Constitution has importance as a symbol of national
unity. Amendment is therefore approached with enormous caution.

* Second, the formal national amending process is far more difficult
than that of any state; at minimum, it requires supportive action by
thirty-nine separate governments (the national government and
thirty-eight state governments). Within the states there has been a
general evolution over the nineteenth and twentieth centuries to a
“more flexible” amending process.® The result is more frequent
amendment, and greater constitutional length.

* Third, the inclusion in state constitutions of much detail (often of
matter that some might not regard as “constitutional”) invites—even
requires—more frequent amendment for the effective operation of
state government."’

What is true for amendment is also true for revision. The process provided in
the U.S. Constitution for revision has never been used. In contrast, state constitu-
tional revision has been relatively frequent. There have been more than 230 con-
stitutional conventions in the United States, and 146 state constitutions adopted.

6. Constitutional Location of Change Processes: Modern drafters usually
include provisions for legislatively initiated constitutional amendment or revision,
or for the calling of constitutional conventions, in a separate article in the docu-
ment devoted to constitutional change.'® Some constitutions, however, place pro-
visions for amendment in the legislative article, or in a general or omnibus article.
Provisions for popularly initiated amendment or revision are variously including
in the article on the amending process, the legislative article, or in separate arti-
cles providing for initiative and referendum." To reduce complexity and assure
tull understanding of available options, there is virtue in a single constitutional lo-
cation for all means for formal constitutional change available to the polity.

7. Democratic Theory Requires Popular Ratification: The first Ameri-
can state constitutions explicitly or indirectly emphasized popular authority.”
Relatively early in the nation’s history state constitutions came to created
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through special processes—conventions elected for the explicit, singular pur-
pose of drafting and proposing them—with the results of their work subject to
public ratification.” This gave the final word on the structure of governance to
the sovereign people. At the beginning of the twenty-first century the adoption
of a formal constitutional change in all states but Delaware required a popular
vote. Since the highest authority in democracy, the sovereign people, is the
source of state constitutions, it follows that this same authority must also au-
thorize alterations to them: thus the requirement for popular ratification of
constitutional amendments or revisions. Because of the necessity of popular
ratification, constitutional assurance that understandable unbiased information
be provided to inform the public is essential.

Proposal and Adoption of Amendments

Through the Legislature
Over the course of American history about 90 percent of state constitutional
amendments have been proposed through state legislatures. Between 1992 and
2000, 862 constitutional amendments were proposed in American state legis-
latures, and 664 adopted, for an adoption rate of 77 percent.” Generally,
amendments offered through the legislature have been far more likely to be rat-
ified by the voters than those offered by popular initiative, though the rate of
approval for those offered as the result of the constitutional initiative have in-
creased in recent years.” But they have enjoyed a lower success rate than those
offered by conventions.** Research on New York demonstrated that amend-
ments proposed by the legislature “rarely deal with the distribution of power in
state government, and those that do are not designed to limit or constrain the
principle political institutions or actors.

There are three approaches in state constitutions for proposal for constitu-
tional amendment through the legislature.25

* Nine states use single passage by simple majorities of members elected
to both legislative chambers.

* Fifteen states require passage in two successive sessions, with some re-
quiring an intervening general election. Simple majorities at each pas-
sage are required in twelve of these states. In Massachusetts this is a
simple majority of the two chambers sitting together. In Delaware
(where no popular ratification is required) two-thirds majorities of each
house must pass an amendment twice for it to be adopted. Tennessee
requires first passage of an amendment by majorities in both houses;
second passage, however, requires two-thirds majorities. In Vermont in
partial contrast, the proposal of an amendment requires a two-thirds
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majority in the Senate and a simple majority in the House on first pas-
sage. Second passage requires a simple majority in both chambers. In
South Carolina, two-thirds of each house is needed to propose an
amendment. Unlike in other states, the second legislative vote follows
popular ratification; for it, simple majorities in each house are required.

*+ Twenty-nine states require extraordinary majorities in each house to
propose amendments. In ten of these a three-fifths majority is re-
quired. In eighteen, the requirement is two-thirds. And in one, Con-
necticut, it is three-quarters.

Note that the number of methods for proposing a constitutional amend-
ment exceeds the number of states, because Connecticut, Hawaii, New Jersey,
and Pennsylvania—four states with relatively recently adopted constitutions—
offer their legislatures alternatives: simple majorities with dual passage, or ex-
traordinary majorities with single passage (though in Pennsylvania, only for
emergencies). Provisions for size of majority and frequency of passage are often
linked. Single passage appears with extraordinary majority required; passage
twice appears with simple majority required.

Research has shown that when a simple majority is used to propose an
amendment, requiring double passage does not make the amending process sub-
stantially more difficult. However, requiring extraordinary majorities does make
amendment significantly harder to achieve. And requiring extraordinary majori-
ties and double passage raises very substantial barriers to the possibility of consti-
tutional amendment.” However another study has shown that “States with more
onerous procedures have yearly adopted LCA [legislative constitutional amend-
ment] . .. rates that are as great or greater than those with less onerous proce-
dures.” They conclude also that “States that make it more difficult to pass LCAs
out of the legislature tend to have the highest LCA success rates.””’

Process

Amendments may generally be introduced by any member in either house. In
some states a minimum passage of time or a number of readings is specified be-
fore the legislature may act. The New Jersey Constitution requires a public
hearing before a legislative vote on an amendment. Where a second passage in
a following session is required, an elapsed time before second passage is also
often indicated. Most constitutions require that the results of the legislative
vote on an amendment be properly recorded in the journal of each house. Fail-
ure to follow a constitutionally specified recording procedure caused at least one
state high court to invalidate an amendment after passage.” The Illinois Con-
stitution specifies that a majority of the legislature that proposes an amendment
may withdraw it (though three-fifths are required to submit it). California pro-
vides for withdrawal by the same majority as passage.
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Responsibility of Other State Officials

Locating responsibility for elements of the amending process in a specific
official helps to assure that these tasks are performed and builds accountabil-
ity. Some state constitutions charge the secretary of state with receiving pro-
posed amendments after passage, assuring that they are properly considered
by the electorate and proclaiming the results. In those states, the secretary of
state is usually also responsible for preparing the form of the ballot question,
sometimes within constitutionally prescribed guidelines requiring impartial-
ity. Alternatively, as in Alaska, the task may fall to the lieutenant governor.
In Alabama and Vermont the governor must timely “give notice” of or “pro-
claim” an election on a constitutional amendment. In Ohio responsibility for
preparing ballot language (with an explanation of proposed amendments and
arguments in favor and against) is given to a board that includes the secretary
of state and four others, no more than two of whom may be in the same
political party. The sole constitutional responsibility of the Attorney General
in New York is “to render an opinion in writing to the senate and assembly
as to the effect of . . . [an] amendment or amendments” within twenty days
after it is filed.

Limits

Constitutional limits on the amending process through the legislature seek to
assure that the ratification process is manageable for voters, and that they have
the unbiased information they need about proposed amendments so that they
may vote intelligently.

Number of Amendments Offered by One Session: In Arkansas the legislature may
propose to the voters no more than three amendments in any one year. In Ken-
tucky the limit is four; in Kansas five. The Illinois legislature may propose to
amend no more than three articles of the constitution in any one year. The Col-
orado legislature is limited to seeking alteration of six articles in any one session.

Single Purpose: Amendments are generally limited to a single purpose (or in
Louisiana, “object”), though a number of state constitutions specifically
allow a number of articles to be altered by an amendment pursuant to a
single purpose.”

Election Timing: In most states, amendments may be considered at either gen-
eral or special elections. A few—Connecticut, Kentucky, and New Hampshire
are examples—require submission at a general election only. In West Virginia,
if a special election is used for consideration of constitutional amendments it
may not be used for another purpose.
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Separate Vote: State constitutions generally provide for a separate vote on each
proposed amendment. In Oregon, however, an amendment submitted by the
initiative and one submitted by the legislature may be framed as alternatives in
a single question so that “one provision will become a part of the Constitution
if a proposed revision is adopted by the people and the other provision will be-
come a part of the Constitution if a proposed revision is rejected by the people.”

Limits on Resubmission: If an amendment proposed by the legislatures of New
Jersey fails, neither it nor a similar change may be submitted again to the vot-
ers until two general elections have passed. In Pennsylvania, five years must
pass before resubmission.

Time for Consideration, Publicity, and Information: Most constitutions specify a
minimum period of time that must pass after legislative approval (three months
is common) before a vote on an amendment may occur. During this time pub-
lication of the text, a summary description and other information about the
amendment or amendments is often required. The Missouri constitution re-
quires publication in “two newspapers of different political faiths” in each
county. In Georgia, a summary of any proposed amendment must be prepared
by the attorney general, the legislative counsel, and the secretary of state and
published throughout the state. Idaho specifically requires publication of argu-
ments for and against each amendment. As noted, Ohio has a similar require-
ment. A unique provision in New Mexico requires publication in both English
and Spanish, with the legislature also making “reasonable efforts” to commu-
nicate the substance of proposed constitutional amendments in indigenous lan-

guages and minority language groups.

Court Challenges

The Ohio Constitution establishes deadline is established for court challenges
to a proposed amendment. The state supreme court is given original jurisdic-
tion. Amendment language may be invalidated only if found likely to “to mis-
lead, deceive, or defraud the voters.” The Ohio Constitution also provides that
“An election on a proposed constitutional amendment submitted by the general
assembly shall not be enjoined nor invalidated because the explanation, argu-
ments, or other information is faulty in any way.”

Home Rule

In Georgia constitutional amendments must have “uniform and general ap-
plicability throughout the state.” The Louisiana constitution requires amend-
ments that affect five or fewer parishes to be passed by both statewide and
parishwide majorities to become effective. Similarly, in Maryland if an amend-
ment is found by the legislature to affect just one county or the city of Balti-
more, it must pass with a majority in the potentially effected locality as well as
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one statewide. The California Constitution prevents the legislature from pass-
ing amendments that “Include or exclude any political subdivision of the State
from the application or effect of its provisions based upon approval or disap-
proval of the measure, or based upon the casting of a specified percentage of
votes in favor of the measure,” within a jurisdiction.®

Substantive Limits or Special Majorities

Several examples are illustrative. A provision in the Alabama Constitution that
the legislature may not amend the constitution to change the basis of legislative
representation from population dating to 1901 anticipated the current require-
ments of federal law.” The constitution of New Mexico requires higher popu-
lar majorities to change provisions on franchise and education than to pass
other amendments. Support of two-thirds voting on the question in Florida is
needed if an amendment imposes a new tax or fee.*

Ratification™

In Delaware no popular ratification is required to amend the state constitution.
The vast majority of states (forty-three) require a majority of those voting on
the question to ratify amendments proposed by the legislature. To deal with the
problems of “dropoft” of voters on ballot questions or low turnout, in Hawaii
this number must also equal 50 percent of those voting in a general election, or
the equivalent of 30 percent of those registered if a special election is used. In
Nebraska the majority for an amendment must also exceed 35 percent of those
voting in the election.

New Hampshire requires a two-thirds favorable vote on the question to
adopt an amendment. Passage of amendments requires support of a majority of
those voting in the election in Minnesota and Wyoming. In Tennessee adop-
tion requires backing by the number of voters equal to a majority voting in the
gubernatorial election. In Illinois support is required by either a majority in
voting in the election or three-fifths voting on the question.

Effective Date

Most state constitutions specify an effective date for amendments once they are
ratified. Clarity on this matter is importance. Litigation in Wisconsin in 2002
established that a constitutional amendment there did not take effect until the
canvass of the vote adopting it was completed.**

Without Legislative Participation

Twenty-five states provide expressly for a means of constitutional amend-
ment that bypasses the legislature. The constitutional initiative is the means
most commonly used. Amendment may be also achieved through conven-
tion. The constitutional commission has also been adopted in a limited num-
ber of jurisdictions.
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Constitutional Initiative

Tax limitation and legislative term limitation, the two most far-reaching struc-
tural reforms in state government of the late twentieth century, were achieved
largely through the use of the constitutional initiative.** Sixteen states, most in
the Midwest and West, permit direct access to the ballot for constitutional
amendments proposed by popular initiative.”® In one of these (Illinois), how-
ever, the use of the initiative for constitutional revision is confined to the leg-
islative article only, perhaps because this is the area of the constitution in which
the legislature is likely to be most self-interested, and therefore least likely to
initiate change.

An additional two states, Massachusetts and Mississippi, allow the use of
the indirect initiative to propose amendments.’” In Massachusetts, an amend-
ment may not reach the ballot unless passed in two consecutive sessions by one-
quarter of the legislature sitting jointly. On first consideration, but not
thereafter, an initiative proposal may be amended by three quarters of the leg-
islature. The legislature may simultaneously present a substitute proposal with
an initiative measure it passes. In Mississippi a constitutional initiative may
reach the ballot without legislative action. If a proposal sent to it as a result of
the indirect initiative is amended by the legislature both the original and the
amended versions are placed on the ballot.*®

The indirect initiative has not yet been used in Mississippi, and is rarely
successful in Massachusetts. However, one study shows that “many initiatives
that fail to pass the legislature succeed in prodding the legislature to take action
on an issue.”’

The use of the initiative process to achieve constitutional change is hotly
debated. Critics argue that it is insufficiently deliberative, overly demanding on
voters, excessively susceptible to manipulation by moneyed interests, inconsid-
erate of minorities, and, therefore, ultimately undermining of republican gov-
ernment. Defenders, with greater faith in the capacity of referendum voters to
make reasonable choices, argue the legitimacy of direct action by citizen ma-
jorities and the utility of this mechanism for constraining entrenched self-
interested elected officials. Resultant policies, they say, are no more subject to
special interest influence than those made by legislatures, nor are they, in gen-
eral, substantively less defensible.*

Both constitutional and statutory provisions are used in the states to define
and delimit the constitutional initiative process. In reaction to the more extensive
use of the initiative, legislatures in several states have sought by law or constitu-
tional amendment to place more limiting procedural requirements on the initia-
tive process. Considerable litigation has ensued, much of it focused on the
freedom of speech and equal protection implications of these actions under the
United States constitution. This review focuses on procedural requirements for
the initiative process that are included in state constitutions.



Gerald Benjamin 187

Administration of the Process

Because of their general responsibility for administering elections, Secretaries
of State are typically charged in state constitutions with administering the con-
stitutional initiative. In some states the Attorney General is constitutionally re-
quired to receive petitions, put them in proper form and prepare an official title
and summary. It is important that the locus of responsibility for effecting this
or any constitutional change process be clearly identified in the document to
assure accountability and avoid proposed changes being blocked through pas-
sive resistance by those in office who might oppose them.

Correction of Error

If he or she finds an error or errors in an initiative petition, the North Dakota
Constitution requires the Secretary of State to allow petitioners a period of
twenty days to correct it.

Timing

State constitutions often require that complete initiative petitions advancing a
constitutional amendment be filed by a specified date (for example, 4 months
in Arkansas, 90 days in Nevada) before the question is scheduled for a vote.

General or Special Election

Selection of the election at which a question will be considered is one key fac-
tor affecting the size of the electorate that will consider it. Most states allow
proposed constitutional amendments to be voted on at the next scheduled gen-
eral election or, with legislative authorization, at a special election. However,
Michigan, Montana, Nebraska, Nevada, and Ohio specify a general election.
Colorado allows constitutional change through initiative to be considered at
the regular biennial general election only. Florida requires a three-quarters vote
in each legislative house to permit a special election, and restricts its use to a
single amendment question.

Signature Gatherers

The North Dakota Constitution specifies that petitions be circulated only by
electors. Oregon requires that signature gatherers be registered to vote in the
state. The use of paid signature gatherers in initiative campaigns is widespread.
Massachusetts specifically empowers the legislature, if it chooses, to bar paid
signature gathers from circulating petitions. Oregon in 2002 constitutionally
barred payment on a per signature basis to paid gatherers. Statutory limitations
on the signature gathering process (most are statutory, not constitutional)—
including bans in Colorado on paid gatherers and requirements there that
petition circulators disclose their identities and be registered voters—have
been invalidated as violations of the First Amendment to the United States
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Constitution. This brings into question the validity of similar state constitu-
tional provisions elsewhere.”

Time Parameters for Gathering Signatures

One study found that three-quarters of the initiative states allowed petitioners
at least one year to gather signatures.” Oklahoma allows the least time, ninety
days; Florida allows the most, four years. Under the Illinois Constitution, sig-
natures advancing a constitutional amendment by initiative must be gathered
within twenty-four months of the election date at which the matter will be
placed on the ballot. The Nevada constitution requires the person who intends
to circulate a petition to file a copy with the secretary of state before beginning
circulation and not earlier than September 1 of the year before the year in
which the election is to be held.

Public Information

Citizens are the ultimate authority for making constitutional change. Informed
citizens presumably are likely to make wiser choices. State constitutions there-
fore commonly include requirements that voters get neutral information on a
question before it is brought to a vote, but also in at least one case while it is
being circulated. Requirements are common that the text of amendments pro-
posed through the initiative be published in newspapers of general circulation
throughout the state at a specified time or during a specified period prior to the
general vote. In Colorado the legislative research and drafting staff review pro-
posed amendments and must comment on them in a public meeting within two
weeks of their being filed with it. This same nonpartisan staff is required to pre-
pare and publishes a voter information pamphlet thirty days prior to the vote on
a constitutional initiative question. No publication or information requirements
yet require the use of television, the Internet, or interactive technologies.

Signature Requirements

Paralleling the higher threshold for legislative action to propose formal consti-
tutional change, petitions proposing amendments to state constitutions gener-
ally require more signatures than those proposing ordinary law. Greater
percentage differences between the signature requirement for placing a statu-
tory change and advancing a constitutional change through the initiative
seemed to diminish the proportion of constitutional changes proposed.*

The Base: The signature requirement is universally stated as a percentage of a
base. The selection of the base is critical; a base election with higher turnout el-
evates the signature requirement. Most commonly, the base is the vote in the
previous gubernatorial election. Other bases used are voters in the previous
election for secretary of state (Colorado), for presidential electors (Florida), for
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the state office receiving the highest number of votes (Oklahoma), or those
who voted in the entire state (Nevada). North Dakota does not use an election
as the base for determining the petition signature requirement, but the popu-
lation of the state.

The Percentage: Percentages required vary from a low of 3 percent (Massa-
chusetts) to a high of 15 percent (Arizona), with 8 percent or 10 percent
most common.

Geographic Distribution: In nine states a geographic distribution of signatures
(e.g., in Nebraska, signatures equal to 10 percent of the gubernatorial vote in the
last election must include at least 5 percent of that vote in two-fifths of the coun-
ties) or a maximum proportion of signatures from a specified geographic location
(e.g., in Mississippi, no more than 20 percent from any one congressional district)
may add to the demands of the signature gathering process. In 2002 Montana
amended its constitution to require that an initiative petition proposing a consti-
tutional amendment be signed by 10 percent of voters in the last gubernatorial
election in at least half the state’s counties, not (as before) two-fifths of the legis-
lature’s house districts. A geographic distribution requirement does assure that
support for a proposal is not concentrated in a single large population center.
States in which the initiative is most used—Oregon, California, Arizona, Col-
orado, and Washington—have no geographic distribution requirement.* In 2001
a Federal District Court judge in Idaho, saying it gave “rural voters preferential
treatment,” struck down the geographic distribution requirement there as a vio-
lation of the equal protection clause of the United States Constitution.*

The Number: Percentage-based requirements of course result in the need to
gather greater numbers of signatures in larger states. The number of signatures
required also shifts with voting participation, which itself is partly a function of
population growth. Massachusetts sets an absolute minimum of 25,000 for the
signature requirement.

Petition Form or Format: Some state constitutions (e.g., Colorado, Nevada)
constitutionally specify petition form or format.

Procedural and Substantive Limitations

Half of the states that provide for constitutional amendment through the ini-
tiative process place no restrictions on the subject matter they may address.*
Massachusetts bars the use of the initiative for matters concerning religion, ju-
dicial tenure, judicial decisions, abolition of courts, local matters, appropria-
tions, and protected rights. In California the initiative cannot be used to name
a person to office or designate a private entity to perform a function or exercise
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a governmental power or duty. In Missouri, appropriations through the initia-
tive process are bared. The Mississippi Constitution bars the use of the initia-
tive process to modify the state Bill of Rights, to amend or repeal statutory or
constitutional provisions relating to the state public employee retirement sys-
tem, to repeal the constitutional “right to work” provision, or to modify the ini-
tiative process itself."

Single Subject or Single Article and Clear Identification of the Amendment Subject in
the Title: A constitutional limitation of each amendment to a single subject, or a
single article, is common for constitutional amendments advance by popular ini-
tiative. These rules are similar to those that constrain the ordinary legislative
process in most states. Such limitations have often been the subject of litigation.*

Question Form: In some states (Arkansas, Massachusetts, Missouri), the general
form of initiative petitions or ballot questions is specified in the constitution.

Financial Impact: The Mississippi Constitution requires that a fiscal analysis
of proposed amendments be prepared by the chief legislative budget officer and
be included on the ballot. A proposal offered by the Florida legislature and ac-
cepted at the polls in 2002 requires the for the provision of an economic impact
statement to prior to any vote on an amendment of the Florida Constitution
proposed by initiative.

Conflicting Outcomes: If two conflicting amendments are passed in a single
election, some state constitutions provide that the one that gained the most
votes must prevail. In Hawaii, if an amendment proposed by a convention and
one proposed by the legislature conflict, and both pass at referendum, the for-
mer prevails.

Resubmission: The Nebraska Constitution bars the resubmission by the initia-
tive of the same question (in form or substance) more than once in every three
years. In Mississippi, a provision that fails at the polls must be off the ballot for
two years before it is offered again to the voters.

Vote to Ratify: In Illinois ratification requires three-fifths voting on the ques-
tion or a majority voting in the election. Arizona, Michigan, and Wyoming re-
quire amendments to be passed by a majority of those voting in the election. (A
proposal by the Wyoming legislature in 2002 that amendments to the state
constitution be submitted to the electors of the state without prior presentment
to the governor for his approval or disapproval received 52.7 percent of the
votes cast on the question but failed because it did not gain a majority of those
voting in the election.) Nebraska requires that the vote of a successful initiative
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amendment be a majority on the question and at least 35 percent of the total
vote cast at the election. In Nebraska, amendments must be ratified by majori-
ties on the question in two successive elections. In the Mississippi indirect
process an initiative or legislative alternative must receive a minimum of
40 percent of the total votes cast. Moreover, if an initiative proposal and a leg-
islative alternative are presented, voters most vote twice: first for approval of ei-
ther measure or against both measures, and then for one or the other measure.

Effective Date: It is common for state constitutions to specify an effective date
for an amendment offered by this method, once it is adopted.

The Constitutional Commission

As an alternative means of bypassing the legislature to achieve constitutional
change, the Florida constitution provides for two commissions. These commis-
sions may place proposals directly on the ballot. They are constitutionally re-
quired to convene automatically every ten years, no more than thirty days after
the close of the legislative session.*” The Constitutional Revision Commission,
which may consider the entire document, has thirty-seven members, with no
single political actor controlling a majority: fifteen are appointed by the gover-
nor, nine by the speaker of the House; nine by the president of the Senate, and
three by the chief justice of the Supreme Court. The chair is designated by the
governor. The Taxation and Budget Reform Commission acts only on matters
concerning the state’s fiscal policies and budgetary processes. It has twenty-nine
members. Eleven are selected by the governor, seven by the majority leader, and
seven by the speaker. Legislators may not be among these twenty-five. However,
two from each house—one from the major and one from the minority party—
are appointed by the speaker and majority leader to participate as nonvoting
members. The group chooses its own chair, who not be a sitting legislator.

The commission process in Florida has resulted in considerable constitu-
tional change. This is an effective method of bypassing the legislature to make
reforms in state government structure or processes that are not in accord with
the interests of incumbent power holders. A legitimacy issue arises concerning
commission proposals because most commission members, unlike legislators
and constitution convention delegates, are not popularly elected. But the com-
mission mechanism was popularly ratified, most commissioners are appointed
by elected officials, and their work—Tlike that of all sources of constitutional
change proposals—is subject to popular ratification. Moreover in 1980, Florida
votes rejected an amendment proposed by the legislature that would have abol-
ished the revision commission process.”

There is a concern that commissions that come into existence on a fixed
schedule rather in response to a felt political need. However, analysts of successes
in 1997-98 emphasized the dependence of commission success on extensive
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preparatory work, outreach in agenda formation, a self-imposed supermajority
rule for decision making and effective communication prior to the vote.”*

The addition of the commissions to the legislative and initiative amending
processes gives Florida three means of constitutional amendment. This in-
creases the possibility that changes offered by one means might be at odds with
those proposed by another, or that one process might be used in reaction to try
to undo the results of another. It may also raise the degree to which constitu-
tional change politics is routinely intertwined with legislative politics.

The New Mexico constitution provides for an “independent commission
established by law” that might propose constitutional changes to the legisla-
ture.”” In Utah such a commission is not constitutionally based but established
by statute.”> As a result of the prestige of its members and careful attention to its
agenda, the Utah Commission has had some success in initiating constitutional
changes that have gained legislative approval. Because neither the New Mexico
nor the Utah Commission is provided direct ballot access to present their pro-
posals these are not effective mechanisms for bypassing the legislature to make
constitutional changes opposed by those in control of the state government.

Revision by Convention

Constitutions in all but nine states explicitly specify processes for calling con-
stitutional conventions.* They provide that state constitutional conventions
may be proposed or called by legislatures, or be called as a result of automatic
call provisions, or through use of the initiative.

Proposed by the Legislature

In Mlinois and Nebraska three-quarters of the legislators elected must support a
convention for a referendum on the matter to be authorized. South Dakota also
requires three-quarters, but no following popular vote is needed. Two-thirds of
the members elected are required to authorize a convention in an additional
twenty states; in five of these, no popular referendum must be held. (In Maine
the two-thirds majorities must be concurrent.) Finally, in sixteen states majori-
ties elected to both houses may put a convention question on the ballot for voter
approval. In Louisiana, these majorities must be obtained in two successive leg-
islatures.”® In Alabama a vote to call a convention may be repealed only by a vote
at the same legislative session, requiring the same majority as when called.

Proposed Through the Initiative

The Florida Constitution provides for calling a convention only through use of
the initiative. In South Dakota the initiative may be used to call a convention
in the same manner as it is used to amend the state constitution.
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Automatic Convention Call

Fourteen states provide that the people be automatically asked periodically
whether they wish to hold a constitutional convention. In eight of these the pe-
riod is twenty years, and in four ten years. Michigan has a convention question
vote every sixteen years, and Hawaii every nine yezurs.56 In 2002, votes were
negative by wide margins on the automatic convention question in Alaska,
New Hampshire, and Missouri. Rhode Island’s convention in 1985 was the
most recent called by use of the automatic question. Between 1970 and 2002
the outcome of votes on the automatic convention call was positive four times
(Rhode Island, Hawaii [1976] and New Hampshire [1972, 1982]) and negative
twenty-five times.”” Recent history notwithstanding (and as is demonstrated
below [table 1]) constitutional conventions have been more frequently called in
states with automatic call provisions.

Referendum Election Timing

Constitutions generally require the referendum on a convention to be held in a
general election year. Connecticut specifies a general election in an even num-
bered year. In Oregon and Oklahoma the question may be put at either a gen-
eral or special election.

Preparation for the Convention Vote

The Rhode Island constitution requires the legislature to create a nonpartisan
commission to inform voters of potential constitutional issues prior to a vote on
whether to call a convention.

Popular Vote Requirement

Of those states that call for popular ratification of a legislatively proposed con-
vention before it is called, most (twenty-one) require the majority to be of those
voting on the question. Two of these also specify a minimum required vote: one-
quarter of those voting in the last general election in Kentucky, and at least
35 percent of the vote in the general election in which the referendum is held,
in Nebraska. Ten states require support of a majority of those voting in the elec-
tion for a convention to be called. (Alternatively in Illinois a convention may be
authorized by three-fifths voting on the question.) Six of the ten states with the
more demanding popular vote requirement also mandate extraordinary legisla-
tive majorities to propose a convention.’® Finally, three states—Arizona, Okla-
homa, and Oregon—are silent on the base of the popular majority required to
call a constitutional convention.

For automatic periodic referenda, a majority vote on the proposal is gener-
ally required for calling a convention. In Hawaii in 1996 an automatic conven-
tion call was supported by a majority of those voting on the question, but the
measure failed because a majority of those voting in the election was required.”’
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Limited or Unlimited Convention
The Kansas Constitution is most specific in providing for calling a constitu-
tional convention with a limited agenda. Both the North Carolina and Ten-
nessee constitutions also allow limited conventions. In Tennessee the
legislature can limit a convention’s substantive reach, but not how it may act
on a specified subject one it is called.”” A convention called in Pennsylvania
in 1967 was limited to consideration of some specified matters and barred
from taking up others.®’ An attempt to use the indirect initiative to call a lim-
ited convention was blocked by the Supreme Judicial Court in Massachusetts
in 1970.%2

In contrast, the Montana Constitution specifies that a convention called
through the use of the initiative be unlimited. The Alaska Constitution refers
to the power of a convention as “plenary,” and says “No call for a constitutional
convention shall limit these powers of the convention.” Nine automatic refer-
endum states specify the ballot question in their constitutions.” This precludes
a limited convention resulting from this process. Inability to limit a convention
if one is called, and the possibility of the calling of an unlimited convention re-
sulting opening a “Pandora’s Box,” has been an argument used against calling a
convention.* This argument is effective because powerful groups in state poli-
tics—for example, labor unions, tax limitation advocates, and public employ-
ees—often have won inclusion in state constitutions of provisions that protect
their interests. They do not wish to see these put at risk of change or removal,
however remote the political risk may be. The possibility of a limited conven-
tion may remove or reduce this source of opposition.

Staffing, Convening, Structuring, and Operating a Convention

State constitutions vary enormously in the degree of detail with which they
deal with the specifics of staffing, convening, structuring, and operating a con-
stitutional convention once it is called. There are three general approaches:
minimal detail, maximum detail, and reliance on the legislature with constrain-
ing detail.

Minimal Detail: In those states in which legislatures control calling con-
ventions constitutional provisions regarding conventions tend to be relatively
simple and flexible. For example, the California Constitution provides that: two-
thirds majorities in both houses of the state legislature may schedule a vote on
whether to call a convention, if one is called that it should be scheduled within
six months, and that delegates should be voters elected from districts as equal as
possible in population.®® Even more simply, the Wisconsin Constitution says:

If at any time a majority of the senate and assembly shall deem it nec-
essary to call a convention to revise or change this constitution, they
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shall recommend to the electors to vote for or against a convention at
the next election for members of the legislature. And if it shall appear
that a majority of the electors voting thereon have voted for a con-
vention, the legislature shall, at its next session, provide for calling
such convention.®

Provisions like these leave the legislature free, through enabling statutes
dealing with such matters as delegate election and convention structure and op-
erations, to allay fears that commonly arise about these venues for constitutional
change being “seen as distant from the general populace, another forum in
which elite reformers and entrenched interests compete for political power.”*’
Moreover, because ballot language for a convention call is not specified, there is
even room in these provisions to test whether the agenda of a convention may be
limited in the legislative call presented to the electorate. But this flexibility
means little, because history shows that legislators rarely call conventions.

Politicians in power will rarely create a forum they may not control that
might seriously alter the power relationships in the polity they govern. It is in-
structive that only three of the sixteen nonsouthern states in which the legisla-
ture has sole control over calling a constitutional convention have had more
than one constitution in their history.”® The average constitution’s longevity in
these states is significantly higher, and the number of constitutions adopted
lower, than for nonsouthern states with an automatic referendum provision or
that make no provision at all for calling a convention. (See table 1.)

TABLE 1
Convention Call Provisions, Mean Number of Constitutions, and
Average Constitution Longevity (Nonsouthern States Only)

Number of Mean Number of Average Longevity
Revision Provision States Constitutions (in years)
Periodic Automatic Referendum® 14 3.0 54.5
No Provision' 6 2.5 79.9
Legislative Call Only* 19 15 94.2
Total 39 2.2 80.3

*Alaska, Connecticut, Hawaii, Illinois, Iowa, Maryland, Michigan, Missouri, Montana, New
Hampshire, New York, Oklahoma, Ohio, and Rhode Island.

"Indiana, New Jersey, North Dakota, Pennsylvania, Massachusetts, and Vermont.

*Arizona, California, Colorado, Delaware, Idaho, Kansas, Kentucky, Maine, Minnesota, Nebraska,
Nevada, New Mexico, Oregon, South Dakota, Utah, Washington, West Virginia, Wisconsin, and
Wyoming.

Source: Calculated by the author from data in Council of State Governments, Book of the States,
2000-2001 (Lexington, Ky.: The Council, 2000), tables1.1 and 1.4, pp. 3 and 8.
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Maximum Detail: In states in which legislatures may be bypassed to call con-
ventions—those with periodic automatic convention referenda—constitutional
change provisions tend to be highly detailed. This complexity arises from an ef-
fort to make the election of delegates and the organization and operation of the
convention as minimally dependent as possible on legislative support.®’

One example is the New York constitutional provision concerning calling
a convention. Not dissimilar from that of a number of other automatic call
states, it is more than six times as long as that of Wisconsin. It specifies the bal-
lot question to be used for a convention call by the legislature or as the result
of the state’s automatic referendum provision; indicates the necessary majority
for calling a convention; details the districts to be used for the election of dele-
gates; identifies the time and place the convention will first meet and its dura-
tion; provides for the compensation of delegates; establishes the convention’s
quorum rule; enumerates many of its powers, processes, internal procedures,
and required majority for acting; makes provision for filling delegate vacancies;
and indicates when its work is to be submitted and how it is to be approved.”

The automatic convention call on a twenty-year cycle was added to the New
York Constitution in 1846. In a referendum vote required by this provision, the
state’s voters approved a convention in 1886. However, partisan difference between
the Republican state legislature and a Democratic Governor blocked the election
of delegates until 1893 and the convening of this convention until 1894. In reac-
tion to this experience, delegates at this convention added detail to New YorKk’s
provision for constitutional amendment and revision to assure that a convention,
once called, would be staffed, and then could meet and do its work in a timely
manner, the partisan circumstances in state government notwithstanding.”

In 1997, the requirements of these self-executing provisions were used as
arguments against a convention when the automatic question provision again
required a referendum. One of several possible examples illustrates the point.
The New York Senate has been Republican controlled for almost the entire
post—World War II period. Senate districts are redesigned every decade by in-
cumbents to assure continuing GOP control of this body. Given this history,
the use of these districts for delegate selection as required by the constitution,
it was argued by opponents, would likely produce a Republican bias in any po-
tential convention. Moreover, the employment of Senate districts as multi-
member districts and the election of fifteen convention delegates at-large, both
required by the constitution, raised voting rights concerns under federal law,
and almost certainly assured litigation if a convention was authorized.”” Thus a
provision added in 1894 to expedite the convening of a convention if it was
called came, a century later, to be the basis of arguments against one being
called in the first place. The 1997 automatic convention question in New York
was decisively defeated at the polls. This outcome was typical. Since 1970 only
four of the twenty-five referenda held in states with periodic automatic call
provisions have had positive outcomes, the last in 1984.”
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Reliance on the Legislature, With Some Constraining Detail: A third approach
is to rely on the legislature to actually effect a convention if one is called, but
direct its activity or build in constraints in specified areas where difficulties
might be encountered. Thus, the Colorado Constitution provides that the
the general assembly may place a convention call on the ballot by a two-
thirds vote of both houses. A majority of those voting is needed to authorize
a convention, with delegates elected from state Senate districts numbering
twice the membership of that body. Those who seek to serve in the conven-
tion must meet the same qualifications as state Senate candidates; vacancies
are filled in the same manner as those in the legislature. The convention
must begin within three months of delegates’ election, and must report be-
tween two and six months after adjournment. Most other details are left to
the legislature.”

The difficulty of this and similar approaches (and even the most detailed
approaches), of course, is that they may fail to anticipate all the means in which
a state legislature, if hostile, might thwart the holding of a convention.

Specific Areas of Detail

A further review of specific areas of detail in state constitutional provisions con-
cerning conventions reveals the concerns of drafters as they reacted to historic
experience and drew lessons from the record in other states.

Frequency of Conventions: The Tennessee Constitution limits the state to no
more than one constitutional convention every six years.

Size of the Convention: Delaware’s constitution calls for a convention of forty-
one delegates. But generally when the size of a convention is constitutionally
specified, it is with reference to the size of the state legislature. In Idaho the
convention is to be twice the size of the most numerous legislative house; in
Colorado twice the size of the Senate. A convention in Kentucky has the same
number of members as the Assembly. In Maryland its total membership is
equal to the combined membership of the legislative houses.

Districting for Delegate Elections: California requires that delegates be selected
from “districts that are as nearly equal in population as may be practicable.”
Georgia has a similar requirement. Legislative districts are frequently speci-
fied for use in delegate selection. In Illinois, for example, two delegates are
to be selected from each legislative district. Delaware uses representative dis-
tricts, augmented by “two . . . from New Castle County, two from Kent
County and two from Sussex County.” Provisions for using multimember dis-

tricts for electing convention delegates may raise voting rights concerns under
federal law.”
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Election of Members: Ohio specifies nonpartisan election of convention dele-
gates. In Missouri nonpartisan election is specified for at-large members. A
limited nomination and voting system within Senate districts used to elect two
delegates each there is used to assure that the two major parties will be equally
represented from these districts.

Qualification to Serve: Because legislators fully control the legislative route for
proposing amendments, some argue that they should not be permitted to par-
ticipate in the alternative route (designed to bypass the legislature) as convention
delegates. Such a ban should be extended, some think, to all government elected
officials and employees, because those in public service should not design the
document that creates their jobs, and empowers them. The contrasting view is
that such bans are tantamount to “barring doctors from the operating room,”
excluding the most knowledgeable and interested from convention service.
The Kansas Constitution specifies that legislators may serve as convention
delegates. In direct contrast, Missouri bars from service as convention delegates
(with a few minor exceptions) persons “holding any other office of trust or profit”
in the state. The Hawaii Constitution provides that “any qualified voter of the dis-
trict concerned shall be eligible” to serve in the convention. Somewhat similarly,
the Illinois constitution provides that “To be eligible to be a delegate a person must
meet the same eligibility requirements as a member of the General Assembly.”

Filling Vacancies: It is common for vacancies in delegate positions to be filled in
the same manner as those for one or the other house of the legislature. In
Hawaii the governor fills vacancies with “a qualified voter from the district con-
cerned.” In Missouri, the governor must appoint to any vacancy a person of the
same party, from the same district as the person vacating the post.

Time and Place of First Convening: It is common for constitutions to specify a
date on which or by which by which a convention must first meet. The state
capitol is often designated as the location of that meeting. With legislatures
now in session for far longer than they were when most constitutional amend-
ment and revision provisions were written, there arises the possibility that both
the legislature and the convention will have need of the use of the capitol
chambers simultaneously.

Leadership, Rules, and Process: Where details are provided, state constitutional
conventions are generally charged with selecting their own leadership, adopting
their own rules, hiring and compensating staff, keeping a record of their pro-
ceedings, and being judge of the qualifications of their own members. Quorum
rules and similar procedures appear similar to those constitutionally specified
for state legislatures.
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Compensation of Delegates: The Delaware and Hawaii constitutions require
that the rate of pay for delegates to a constitutional convention be set by statute.
The Missouri Constitution sets delegate pay at $10 per day, plus mileage. In
New York, delegates must receive the same salaries and be reimbursed for ex-
penses at the same rate as state legislators. As a result of this provision, and be-
cause there was no bar to service by legislators as convention delegates, many
New York legislators who were elected as delegates to the 1967 constitutional
convention—to great public consternation about “double dipping”—were paid
two salaries and gained double pension benefits.

Finance: Constitutions often contain general directives that the state legislature
provide necessary support for a convention. The Alaska Constitution specifies
that “The appropriation provisions of the . .. [convention] . . . call shall be self-
executing and shall constitute a first claim on the state treasury.”

Time for Consideration and Publicity: Timely submission of the work of a con-
vention, while also allowing enough time for voters to consider it, is an appar-
ent concern in some revision provisions. For example, the Illinois Constitution
requires that the work of a convention “shall be submitted to the electors in
such manner as the Convention determines, at an election designated or called
by the Convention occurring not less than two nor more than six months after
the Convention’s adjournment.” The Georgia Constitution imposes the same
obligations to publicize its results on a convention as it does on the legislature
to publicize any amendments it proposes. Regarding publicity, the Hawaii
Constitution requires that the text of convention recommendations be available
at least thirty days prior to their submission to voters at every public library,
office of the clerk of each county, and through the chief election officer. The
Hawaii document also says that “The convention shall, as provided by law, be
responsible for a program of voter education concerning each proposed revision
or amendment to be submitted to the electorate.” As is the case with legisla-
tively initiated amendments, more recently developed electronic technologies
are not specified in constitutions for publicizing convention results.

Submission of Results: Conventions are almost always left discretion regarding
the form in which they submit their work to the public. This may be in a single
question or in multiple questions. Decisions about the form of submission of
convention results may be very important in determining outcome. The submis-
sion of the work of the 1967 convention in New York as a single question is
widely regarded as a major reason for the draft constitution’s failure at the polls.”®

Ratification: In Missouri and South Dakota ratification of convention propos-
als must be sought at a special election. The general election must be used in
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Florida, Missouri, and New Hampshire (where ratification must also be in an
even numbered year). Twenty-one states require a majority voting on the ques-
tion or questions for ratification of constitutional convention proposals. In
Michigan three-fifths support on the proposal is required, and in New Hamp-
shire two-thirds. In Colorado the majority must be of those voting in the elec-
tion. In Hawaii the requirement is at least 50 percent of those voting in a
general election, or in a special election, the equivalent of 30 percent of those
registered. In other states ratification majorities are not constitutionally speci-
fied. Such specification is desirable to avoid ambiguity, and potential litigation.

Contflict: If both pass and are in conflict, revisions proposed by a convention are
given precedence in Hawaii over those proposed by the legislature.

Gubernatorial Veto: The Alabama, Hawaii, and Georgia constitutions specifi-
cally bar gubernatorial veto of convention proposals.

Effective Date: As for amendments adopted by various means, most constitu-
tions specify an effective date for constitutional revisions proposed by conven-
tions that receive popular support.

GUIDELINES FOR DEVELOPING A CONSTITUTIONAL
CHANGE ProcEess: A CHECKLIST

These guidelines are derived from the foregoing consideration of state provi-
sions for constitutional change, and experience in the states with constitutional
change with these provisions, in light of the seven principles identified as fun-
damental to the change process.

GENERAL

1. Porpurar RatiFicatioN—To assure legitimacy, all constitutional
changes should be popularly ratified. Ratification is best done by
a majority of those voting on a proposal for revision or amend-
ment. Provision that a higher turnout election be used for this
vote (a general election in an even numbered year) or—less desir-
able—that this majority also be a specified proportion, but not a
majority, of those voting in the election assures that the change
will not be pushed through by a very small proportion of the eli-
gible electorate. Because significant proportions of voters in any
election commonly fail to vote on propositions, requiring that a
ratifying majority be of all those voting in an election is a high
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barrier to change, as is requiring special majorities for amend-
ments concerning specific subject matter (e.g., tax increases).

A SINGLE ArTICLe—To reduce complexity and assure full under-
standing of available options and the possible interactive effects
of alternative approaches, there should be a single constitutional
location for all means for formal constitutional change available
to the polity.

AMENDMENT AND REVISION—The constitution should define the
difference between amendment and revision and distinctly detail
the processes for each.

BoTH THROUGH AND WITHOUT THE LEGISLATURE—Both amend-
ment and revision should be achievable without legislative partici-
pation, as well as with it.

RESPONSIBLE PARTIES—To0 assure that constitutional requirements
are actually effected, accountability for implementation of specific
aspects of the change process should be located by the constitution
in a specified official or officials (e.g., the Secretary of State, the
Attorney General).

TmME—Sufficient time should be allowed to accomplish crucial el-
ements of the change process (e.g., signature gathering, correction
of error, informing the public of potential constitutional changes).
Many states allow one year for signature gathering. Twenty days
may be given for error correction. Many states require at least three
months to pass after an amendment is proposed or the results of a
convention are presented before a vote is taken.

CLARITY AND UNDERSTANDABILITY—DBallot language for all pro-
posed constitutional changes should be vetted through a pre-
scribed procedure to assure that it is understandable to a state’s
citizen with the average level of education for that state. One pos-
sible approach is review and certification of the language by the
state’s highest-ranking Education Department official.

VOTER INFORMATION—Provision should be made for informing
voters about a proposed change neutrally, as early as practicable, and
in a manner that may engage them in an interactive and deliberative
process. Options available as the result of the development of new
or emerging communications technologies might be anticipated.
RESUBMISSION AND RECONSIDERATION—If a constitutional change
fails of ratification, a time period should pass before it may be
resubmitted. The passage of at least two general election before
reconsideration may be reasonable.

ErrECTIVE DATE—Clear provision should be made for an effective
date for adopted constitutional changes.
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AMENDMENT PROCESSES

1.

2.

SINGLE SUBJECT—Amendments are best limited to a single sub-
ject or object.

ImpacT ON EXISTING CONSTITUTION AND INTERPROVISION
RELATIONSHIPS—The Attorney General or another responsible
state official should be charged with timely assessment and pub-
lic reporting regarding the effect of a proposed amendment on
existing constitutional provisions.

HoME RuLE—Constitutional changes with specific impact on a
single place or class of places within a state should be effective only
with its or their specific request or consent.

CORRECTION OF ERROR—An alternative procedure to litigation
should be constitutionally provided for the identification and
correction of error in a proposed amendment before certified for
the ballot.

LecisLATIVE ProPOSAL—Constitutional change through the legisla-
ture should be more difficult than the passage of ordinary legislation.
Extraordinary majorities should be required: two-thirds of those
elected to each house is common; three-fifths is an alternative.

THE INITIATIVE
a. The percentage of signatures required to qualify a constitu-

tional initiative should be based on a high turnout statewide
race, for example, the previous election for governor.

b.  This percentage should be one and a half to two times as great
as for a statutory initiative; between 8 percent and 10 percent
are commonly used for constitutional change in the states.

c. A requirement that assures that signatures are gathered from
across the state is desirable.

d.  Provision should be made for expedited judicial review of pro-
cedural or substantive challenges to constitutional initiatives
made at any stage of the initiative process.

e. Qualification of an initiative should immediately trigger a
neutral process for public information at public expense, in-
cluding forums, hearings, publications, and the use of the
range of available information technology.

f.  Limitations on the reach of the constitutional initiative should
be clearly specified in the constitution. (e.g., prohibitions on
diminishing individual rights through the initiative).

THE CoMmMISSION—A commission on the Florida model, automati-
cally called to life at specified intervals, should be considered to
directly propose to citizens amendments to the constitution’s legisla-
tive article and to other specified constitutional provisions that
directly engage the self-interest of sitting legislators.
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CONSTITUTIONAL REVISION

1.

10.

11.

REevisioN By CONVENTION—Constitutional revision should be
done by a convention authorized by a majority of voters, at the
time and in the manner outlined above, and explicitly convened for
this purpose.

LEGISLATURE AUTHORIZES BUT Is NOT ITSELF A CONVENTION—
The legislature should be explicitly empowered to request that the
voters call a constitutional convention, but the legislature is not it-
self a constitutional convention and should be barred from func-
tioning as a convention.

AUTHORIZATION OF A CONVENTION WITHOUT THE LEGISLATURE—
A means is necessary for bypassing the legislature to place the ques-
tion of whether to call a constitutional convention before the voters,
either use of the initiative to advance the question, or the automatic
periodic constitutional convention ballot question.

Avutomaric BAaLLoT QUESTION—If the provision is adopted,
responsibility should be directly and clearly placed in a specified
official to assure that it is asked as constitutionally provided.
LiMITED OR UNLIMITED CONVENTION—Whatever the origin of the
convention ballot question, the constitution should explicitly au-
thorize both limited and unlimited conventions.
SELF-EXECUTING—To the greatest degree practicable, provisions
for convening a convention without legislative participation should
be self-executing.

ConNsTITUTIONAL CoMMmIsSION—Concomitant with the authoriza-
tion of a constitutional convention vote, a publicly financed and
professionally staffed nonpartisan commission appointed by multi-
ple appointing authorities (e.g., the governor, legislative leaders
from both parties, other statewide elected officials, the chief justice
of the state high court ) should be established to study and publicize
potential constitutional issues before the state. If a convention is au-
thorized, this commission would continue to further engage the
public and do necessary preparatory work.

DELEGATE ELECTION—The number of convention members and
the manner of their election should be constitutionally specified.
Nonpartisan elections are desirable. Public financing of these elec-
tions should be considered.

ELIGIBILITY TO SERVE—Persons holding federal or state elected office
should not be eligible to serve as constitutional convention delegates.

FirRsT MEETING—The time and place of the convention’s first
meeting should be specified.

ORrGANIZATION—The convention should judge the qualifica-
tions of its members, provide for filling vacancies, select its own
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officers, retain staff, and adopt its own rules and generally govern
its own proceedings.

12. RESOURCES AND STAFFING—Provision should be made to assure
that the convention is adequately staffed and supported in its work.

13.  TiME FOR DELIBERATION—The convention should have adequate
time for deliberation before reporting, but should place the results
of its work on the ballot no later than the second general election
day after it first convenes.

14. DELEGATE COMPENSATION—Delegates should be compensated at a
level equivalent to the average compensation for a state worker at
the date of the convening of the convention, and receive reim-
bursement for expenses in accord with normal state practice for
state workers. Persons should be compensated either as delegates or
be provided paid leave from other employment while acting as del-
egates, but should not be compensated twice while delegates.

15. PuBLic ENGAGEMENT—The convention should be explicitly
charged with assuring public engagement during the course of its
work through public hearings and forums, publications, the use of
electronic media, and other methods of outreach.

16. BaLrLoT QUEsTIONS—The convention should have discretion
in offering its work to the public in a single question or series
of questions.
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Chapter Eight

State and Local Finance
Richard Briffault

INTRODUCTION

Nearly all state constitutions give considerable attention to questions of state and
local public finance. The typical state constitution devotes at least two articles to
state and local taxation, borrowing, and spending. They limit the purposes for
which states and localities can spend or lend their funds, and they expressly ad-
dress specific spending techniques. Nearly all states also impose significant sub-
stantive or procedural restrictions or both on state and local borrowing, and on
state and local taxation. Some constitutions limit expenditure levels as well.

This state constitutional focus on government finance differs sharply from
the federal Constitution’s relative indifference to public finance. The Consti-
tution simply authorizes Congress “to lay and collect taxes, duties, imposts, and
excises to pay the debts and provide for the common defense and the general
welfare of the United States” and “to borrow money on the credit of the United
States.” Beyond those brief statements, the Constitution imposes two minor
procedural constraints on federal spending and taxation: All bills for raising
revenue must originate in the House of Representatives,” and no money may be
drawn from the Treasury “but in consequence of appropriations made by law;
and a regular statement and account of the receipts and expenditures of all pub-
lic money shall be published from time to time.” There are also a handful of
substantive constitutional constraints on federal taxation: “All duties, imposts,
and excises shall be uniform throughout the United States.”* Taxes and duties
on exports are barred;’ so, too, direct or capitation taxes are barred unless ap-
portioned among the states according to population.® The apportionment re-
quirement, however, was modified by the Sixteenth Amendment to authorize
federal taxation on incomes without regard to apportionment. There are no
constitutional limits on federal borrowing at all.

Where the federal Constitution primarily empowers Congress to raise and
spend money, the state constitutions operate to limit state and local govern-
ment financial support for private sector activities, and to protect state and local
taxpayers from the burdens of state and local debt and taxation. In effect, they
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constitutionalize both the separation of the public from the private sector and
the norm of financially limited government.

Or at least they would if they were honored according to their apparent
terms. But one of the most striking aspects of the state constitutional law of state
and local finance is the enormous gap between the written provisions of state
constitutions and actual practice. The public purpose requirements that osten-
sibly prevent state and local spending, lending, and borrowing in aid of private
endeavors are largely dead letters. The substantive and procedural debt limita-
tions have, to a significant degree, been evaded by a host of financial instruments
that the courts have held to be beyond the scope of these rules. The constitu-
tional constraints on state and local taxation have been more effective, but their
impact, too, has been cushioned by judicial determinations that certain revenue-
raising devices are not taxes subject to limitation. Moreover, courts have held
that many special-purpose governments are beyond the scope of the constitu-
tional tax and debt limits. As a result, these limits have contributed to the byzan-
tine structure of state and local governance. This chapter will discuss the texts,
background, and evolving judicial interpretations of the principal fiscal provi-
sions of state constitutions; and will then consider, in light of the troubled his-
tory of these fiscal limits, their place in contemporary state constitutional design.

PusLic Purprose LimrTs
Constitutional Provisions

By one recent count, forty-six state constitutions contain provisions that expressly
limit the authority of their states or local governments to provide financial assis-
tance to private enterprises and, in some cases, public enterprises.” The remain-
ing states appear to rely on judicial doctrines that similarly require that state or
local taxpayer funds be spent only for public purposes. The New York Constitu-
tion is typical in providing that “[t]he money of the state shall not be given or
loaned to or in aid of any private corporation or association or private undertak-
ing,”® and that “[n]o county, city, town, village or school district shall give or loan
any money or property to or in aid of any individual, or private corporation or as-
sociation, or private undertaking.”’

Many state constitutions supplement this general “public purpose” require-
ment with further restrictions on specific forms of financial assistance, such as
the prohibition on the state or locality giving or lending its credit to private
firms, or the ban on the state or local government becoming a shareholder in a
public or private corporation.' In addition, public purpose requirements typi-
cally apply to state and local borrowing, so that debts may be incurred only to
support public purpose projects.
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History

Public purpose limitations date back to the middle decades of the nineteenth
century, and reflect the disastrous consequences of the states’ extensive invest-
ments in and assistance to private firms in the 1820s and 1830s. The enormous
success of the Erie Canal, which opened in 1825, in energizing New York’s
economy inspired a massive program of state support for turnpikes, canals, and
railroads over the next two decades. Many of these projects blurred public and
private lines, with states in partnership with private firms, lending or giving
funds to private firms, or providing loan guarantees to firms. The states fre-
quently obtained the funds they used to aid private firms by borrowing. Fueled
by interstate competition for economic development, this era of state-supported
infrastructure finance was marked by waste, overbuilding, and mismanagement.
The Panic 0f 1837 led to a contraction in economic activity and eventually to an
economic crisis. Many firms that had borrowed from the states were unable to
repay their loans, and many infrastructure projects failed to generate projected
revenues. The states had great difficulties meeting their obligations to their cred-
itors; nine defaulted on interest payments and four states—Arkansas, Florida,
Michigan, and Minnesota—repudiated all or part of their debts.

In reaction, the states in the 1840s and 1850s engaged in a wave of consti-
tutional revision. To limit state financial support for private firms, state consti-
tutions were amended to require that state spending or lending be for a public
purpose; to bar the gift or loan of state credit except for a public purpose; and
to ban direct state investment in business corporation obligations. Initially,
these provisions applied only to the activities of state governments. As a result,
they could be circumvented by state legislation authorizing local governments
to provide assistance to private firms, especially railroads. Another round of
waste, overbuilding, and economic crisis followed, and in the late nineteenth
century most states amended their constitutions to apply the public purpose
and aid limitations to local governments.

Changing Interpretations

The public purpose requirement was never a complete bar to all government
financial assistance to the private sector. In the leading mid-nineteenth-century
case of Sharpless v. Mayor of P/.;iladelpbia,“ the Pennsylvania Supreme Court
held that aid to a privately owned railroad could serve a public purpose. “The
public has an interest in such a road” even if privately owned, because a railroad
provides “comfort, convenience, increase of trade, opening of markets, and other
means of rewarding labor and promoting wealth.” Most nineteenth-century
courts, however, treated their states’ public purpose requirements as significant
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barriers to programs that would provide state or local assistance to private firms
or individuals.?

Starting in the 1930s, state courts began to widen the definition of public
purpose. In 1938, the Mississippi Supreme Court upheld a state program of is-
suing bonds to finance the construction of factories and the acquisition of ma-
chinery and equipment for long-term lease to private firms willing to relocate
to the state; such an industrial development program was held to serve a public
purpose.” Over time, as state industrial and economic development initiatives
spread, courts came to broaden the notion of public purpose to include in-
creased employment and tax base growth, and to approve programs that pro-
vided assistance to individual firms. Initially, many of these programs were
funded by revenue bonds, that is, by bonds backed solely by new revenues to
be generated by the firms receiving assistance, so that courts could find that
taxpayer dollars were not at risk."* Other courts did not distinguish between
programs financed by revenue bonds and programs backed by treasury funds.”
Some courts resisted the general trend and continued to invalidate public fi-
nancial assistance to private businesses.'® In some states where courts were re-
luctant to permit direct state assistance to private firms, the state constitutions
were amended to permit some forms of industrial development assistance.

By the end of the twentieth century, virtually every state supreme court
had concluded that economic development, job creation, and augmentation of
the state or local tax base are public purposes justifying programs that provide
aid to the private sector, including direct assistance—cash grants, low-interest
loans, tax breaks—to individual firms."” Courts have specifically rejected the ar-
gument that significant benefits to one or a small number of profit-making
firms cause a program to violate the public purpose requirement.”® Landmark
decisions include Common Cause v. Maine,’ in which the Maine Supreme
Court upheld the state’s plan to commit $15 million in taxpayer funds to im-
prove the facilities of the Bath Iron Works in order to persuade the company to
remain in the state, and Hayes v. State Property & Buildings Commission, in
which a closely divided Kentucky Supreme Court upheld a package of induce-
ments—with direct costs estimated at between $125 and $268 million—to per-
suade Toyota Motor Corporation to open a plant in the state.”

Some courts have continued to police economic development programs, in-
validating some—such as those aimed at aiding nonindustrial economic activi-
ties like hotels and restaurants.”> More generally, courts have taken a posture of
extreme deference to state legislatures, finding that a broad range of goals fall
under the rubric of public purpose, and that legislative determinations that a
spending, loan, or tax incentive program will promote the public purpose are to
be accepted as long as they are “not . . . irrational,”* and will be rejected “only if
it is clear and palpable that there can be no benefit to the public.”” As one dis-
senting North Carolina justice observed, lamenting the state supreme court’s
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1996 decision to uphold a new economic development program that would per-
mit taxpayer dollars to be used, inter alia, to pay for spousal relocation assistance
when private firms move to the state, there was nothing in the court’s decision
that would prevent the use of public funds for country club memberships for
corporate executives if that would entice firms to relocate to the state.”*

The decline of the public purpose doctrine as a limit on state spending has
had some impact on other state constitutional restrictions on public aid to the
private sector. In some states, the restriction on lending of credit does not apply
if the assistance is provided for a public purpose.zs In those states the expansion
in the scope of public purpose has eroded the lending of credit ban.*

In other states, however, lending of credit remains an additional restriction.
Even if a program constitutes a public purpose, the technique of lending the
state’s or locality’s credit may still be proscribed. Most state courts find that a
lending of credit has occurred when a state serves as a surety or guarantees a
loan made by another lender.”” The constitutional provision, thus, protects
against the tendency of legislators to discount the risks posed by standing
surety when the state is not required to directly commit any funds at the time
the suretyship obligation is assumed. A few state courts have gone further and
tound that a proscribed lending of credit occurs when a state borrows money
and provides the proceeds to another entity.*® For the most part, however, state
courts have distinguished lending of credit from borrowing followed by the
provision of public funds to a private recipient, and have limited the lending of
credit ban to the former situation.”’

In addition to public purpose and lending of credit requirements, a num-
ber of state constitutions prohibit state investment in business corporations.
This ban may apply even if the investment is for an economic development
purpose.* These provisions appear to be a direct response to the nineteenth-
century practice of state subscriptions to canal or railroad company stock. As a
result, a state may be able to give or lend money to a private firm on a public
purpose theory, but may be barred from taking an equity position in the firm
that would enable it to share in any appreciation in the firm’s value. These pro-
visions have generated relatively little litigation.

BORROWING AND DEBT LIMITATIONS
Constitutional Provisions
The vast majority of state constitutions impose some limitation on the ability
of their states and local governments to incur debt. These constitutional limita-

tions take a variety of forms. Some bar state debt outright.’ Others impose
very low limits on the amount of debt a state may incur.*> Some cap state debt
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or debt service at a fraction of taxable wealth or revenues.* Tying the debt limit
to a fraction of property wealth or revenue is a particularly widespread way of
limiting local government debt.** This approach suggests an attempt to limit
debt to the “carrying capacity” of the state or locality, so that new borrowing
does not result in burdensome taxation or cuts in existing services.

Most commonly, state constitutions rely on a procedural restriction: state
or local debt may not be incurred without the approval of a majority (or super-
majority) in the legislature, of voters in a referendum, or of both.** A legisla-
tive supermajority or voter approval requirement may also be combined with a
substantive cap on the amount of state or local debt.*

For state governments, the procedural requirements are often the real re-
strictions on debt. As state constitutions can be amended, an absolute prohibi-
tion or a low dollar limit on debt can be circumvented by a constitutional
amendment authorizing a specific bond issue. As a result, the legal require-
ments for a constitutional amendment—typically, a combination of a legislative
supermajority and voter approval in referendum—also become the require-
ments for issuance of debt. Thus, although the Alabama Constitution flatly
bars state debt, as of the early 1990s, it contained thirty-three amendments au-
thorizing specific bond issues.”

Background

Like the public purpose requirements, the state constitutional debt limitations
date back to the turnpike, canal, and railroad boom of the 1820s and 1830s, the
Panic of 1837, and the resulting wave of tax increases to pay off the state debts
blithely assumed in prior years. The first constitutional limits were adopted in
the 1840s, and by 1860, nineteen states had adopted debt limitations. Most of
the reconstructed southern states and the western states admitted to the Union
after the Civil War included debt limitations in their constitutions. When state
legislatures turned to local governments to borrow funds to aid private firms,
particularly railroad companies, and localities found themselves overcommitted
in the aftermath of the economic crisis that began in 1873, most states amended
their constitutions to limit local government borrowing as well.

Apart from the specific historical background, constitutional restrictions
on debt may be justified as a means of reconciling the conflict between short-
term and long-term interests that debt generates. When a government finances
a capital project—a bridge, a school building, a prison—that has long-term
benefits, it is appropriate to spread the costs of the project over the project’s
useful life. Borrowing the money and repaying the debt over a period of
decades spreads the cost to the future generations who will benefit from the
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project. But the ability to shift the costs into the future may also induce elected
officials to incur too much debt. The benefits of the project financed by the
debt will be received immediately while the costs of paying off the debt are de-
ferred into the future. As a result, current elected officials may be tempted to
approve projects that are not fully cost-justified. After all, they can get the
credit for the new project, but the blame for the additional taxes needed to pay
off the debt will be borne by their successors. A central justification of consti-
tutional limits on debt is to offset the temptations that can cause elected offi-
cials, and the current generation they represent, to burden future generations
with unnecessary debt. The constitutional control can provide a constraint
likely to be missing from the ordinary political process.

Evasions of the Limits

Like the public purpose requirements, the state debt limitations have not had
quite the effect their terms suggest. State constitutions typically require the
state or locality to pledge its “full faith and credit” in support of its debt. This
means that such a debt is a “general obligation” of the state or locality backed
not by a particular revenue source but by the full revenue-raising capacity of the
borrowing government. Debt limitations clearly apply to such debt. But today
most state and local borrowing does not involve general obligation debt and

avoids the pledge of full faith and credit.

Revenue Bonds

Stimulated in part by the desire to avoid the substantive caps and voter approval
requirements of their constitutions, states and localities have developed finan-
cial instruments that enable them to borrow without pledging their full faith
and credit. Instead, the debt is backed only by a specific revenue source. As a re-
sult of state judicial interpretation, or in some states, constitutional amend-
ment, such “nonguaranteed” or “revenue bond” debt is not subject to the
constitutional limitations that apply to general obligation debt.

Initially, the only revenue bonds exempt from the debt limitations were
self-liquidating project finance bonds, for example, bonds issued to finance a
project whose revenues would be used to pay off the debt incurred to finance
the project. For example, to build a bridge, the state might issue a bond,
promise the bond buyers to impose a toll on the bridge financed by the bond,
and pledge the revenues generated by the bridge toll to repay the bonds. State
courts found that as long as the state limits its payment obligation to the “spe-
cial fund” generated by the project the debt does not pose a risk to future tax-
payers and, thus, is not “debt” within the meaning of the state constitutions.
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Over time, however, the revenue bond concept spread well beyond debts
backed solely by charges imposed on the use of the facilities financed by bor-
rowing. One extension involves bonds backed by taxes on activities that benefit
from the project financed by the bond. Many courts have held that bonds to fi-
nance highway construction are not “debt” in the constitutional sense if they are
backed solely by taxes on motor fuels and vehicle license fees. In theory, the new
highways so financed will generate the additional auto usage and the additional
tuel tax and fee revenues that will pay off the debt and thus do not pose a risk to
future taxpayers.*® Similarly, a bond issued to finance a convention center might
not be “debt” within the meaning of the constitutional constraint if it is backed
by taxes on hotel occupancy, on the theory that the convention center would
promote hotel use, generate the necessary new hotel tax revenues, and thus not
threaten future taxpayers.”” The cases are not always consistent,” but the trend
has been to loosen the nexus required between the project financed by the bond
and the revenues committed to paying off the obligation in order to justify
avoidance of the debt limitation.*!

Lease Financing

Lease financing extends the revenue bond concept—and the exemption from
debt restrictions—from the creation of new revenue-generating infrastructure
to the construction of new government facilities. In a lease-financing scenario,
a private firm or a public authority issues the necessary bonds and builds the fa-
cility. Private debts are certainly not subject to constitutional debt limits, and
virtually all state courts have held that the debts of public authorities are not
debt in the constitutional sense since the authorities lack the capacity to impose
taxes or pledge the full faith and credit of the state or a locality. To finance the
bond, the state or a local government enters into an arrangement with the bond
issuer to lease the facility for a period of time, with the government’s lease pay-
ments covering the annual debt service. So long as the government’s commit-
ment to make payments is contingent on its use of the facility and is subject to
annual legislative appropriation, most courts have found that the commitment
is not “debt” in the constitutional sense. *?

Subject-to-Appropriation Debt

The closing decades of the twentieth century witnessed the emergence of a new
form of revenue bond that dramatically expands the opportunities for evasion
presented by the leasing-financing bond. Under this scenario, the debt is issued
by an entity, typically a public authority or special district not subject to con-
stitutional restriction, which uses the borrowed funds to undertake some pro-
ject for the state or a constitutionally restricted locality. This need not involve
the construction of a leaseable facility or the payment of rent. Rather the state
or locality that benefits from the debt simply contracts with the issuer to make
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an annual payment to cover the annual debt service. So long as the contract is
subject to annual appropriation—and any duty to make an annual appropria-
tion is clearly disclaimed—most courts that have considered this financing
scheme have held that the government’s commitment to make a debt service
payment is not a legally binding obligation and thus not debt within the mean-
ing of the state constitution.”

Subject-to-appropriation debt is a relatively recent development and a par-
ticularly blatant evasion of the constitutional debt limitations. It closely resem-
bles so-called moral obligation debt, which loomed large in municipal finance in
the 1960s and 1970s. Under the moral obligation scenario, a public authority is-
sued a bond that would be backed by authority revenues, typically, revenues to
be generated by the facility to be financed by the bond. If the authority, or po-
tential investors, were uncertain whether the facility so financed would be able
to produce the necessary revenues, the state would make a nonbinding commit-
ment of state funds to cover debt service in the event that revenues from the
bond-financed projects fell short. The state’s moral obligation provided an im-
portant safety net for public authority bond issues for moderate-income hous-
ing, hospitals, universities, and mental institutions. State courts generally
concluded that the legislature’s mere “moral” obligation to appropriate debt ser-
vice did not constitute a debt triggering the constitutional debt limitations.**
The moral obligation device, however, came under a cloud in the mid-1970s
when New York State had to come to the rescue of its Urban Development Cor-
poration and make good on its moral obligation to support the UDC.

In one sense, appropriation clause debt is less troubling than moral oblig-
ation debt since states did not make any initial appropriation to the authorities
issuing the moral obligation bonds. The state’s role was only to serve as a safety
net. But that may have created the illusion that moral obligation debt was cost
free to the state, and may have led states to take on such debt too easily. Con-
temporary subject-to-appropriation obligations dispense with the illusion that
they involve no cost to the state. Rather, from the beginning, they involve the
expenditure of public funds, and they thus can be factored into budget projec-
tions and counted as part of regularly recurring government costs. Yet, by treat-
ing subject-to-appropriation obligations as part of baseline expenses and
treating them like debt from the very beginning, the new device only heightens
the tension with the constitutional debt restrictions.

Appropriation-clause debt has become increasingly common in recent
years. According to a 2001 statement issued by Standard & Poor’s, a leading
bond rating agency, “this type of debt issuance is now common in at least 33
states.” Default levels have been comparable to those of full faith and credit
general obligation bonds. “[ W Jhile appropriation-backed bonds are not con-
sidered debt under a strict legal definition, Standard & Poor’s considers all ap-
propriation-backed bonds of an issuer to be an obligation of that issuer and a
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failure to appropriate will result in a considerable credit deterioration for all
types of debt issued by the defaulting government.”*

Indeed, in upholding subject-to-appropriation debts, many state courts
have candidly acknowledged that the state or locality behind the obligation will
do its best to assure that the annual appropriations are made, since failure to
make the annual payment would surely have a sharply negative impact on the
state’s own bond rating. As the California Supreme Court has stated, “we are
not naive about the character of this transaction.”*® Courts have repeatedly ac-
knowledged but then rejected the argument that the “practical consequences” of
nonpayment will compel states and localities to treat nonbinding appropriation
clause debt as binding debt."” Instead, courts have relied on the disclaimers of
any state legal obligation to pay debt service as conclusively establishing that
the dangers for future taxpayers of long-term financial commitments that were
the driving force behind the debt restrictions are not presented by appropria-
tion-clause debt.*

Not all courts have been happy with this development. Many of the cases
in which state supreme courts accepted appropriation-clause debt have been
marked by close votes and sharp dissents, with the dissenters decrying the evis-
ceration of the constitutional debt limitations and calling for a “common sense”
or realistic interpretation that would recognize that these borrowings are bind-
ing in practice.” In a dramatic move, the New Jersey Supreme Court recently
called into question its acceptance of appropriation clause debt. In its 2002 de-
cision in Lonegan . State,® the Court threatened to reverse itself and hold that
public authority debt backed solely by state contracts subject-to-appropriation
is debt in the constitutional sense. Lonegan involved $8.6 billion in bonds for
repairing and constructing new public schools—the “largest, most comprehen-
sive school construction program in the nation.”! The bonds were to be issued
by a state authority, and backed by a state subject-to-appropriation contract.
The voter approval constitutionally required for new state debt had been nei-
ther sought nor obtained. The Court expressed serious doubt about the pro-
priety of the appropriation contract device, but ultimately concluded that since
the school construction program involved the “provision of constitutionally re-
quired facilities™? and was itself a response to the orders of the Court in New
Jersey’s long-standing school funding litigation, it did not violate the state’s
debt limitation provision.”> The Court then set down for reargument the
broader question of the constitutionality of subject-to-appropriation debt out-
side the school construction context.>*

It is not clear if Lonegan will signal a change in the highly deferential ap-
proach most state courts have taken to state debt, whether the courts will return
to much older practices of limiting the revenue bond to self-liquidating or rev-
enue-generating projects, or whether the lease-financing exemption will be
narrowed to require that lease payments reflect fair market rentals rather than
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debt service. Certainly, the general trend across the country in recent decades
has been one of broad toleration for state and local evasion of constitutional
limits so long as the full faith and credit of a government restricted by the state
constitution has not been pledged.

Indeed, as a result of these various evasive techniques, approximately three-
quarters of all state debt and two-thirds of city and county debt is not subject to
the panoply of substantive limitations and procedural requirements found in
state constitutions. Debt limits have plainly affected the form of state and local
debt, but it is far from clear whether they have affected the total amount of debt.
Moreover, evading state constitutions has costs. In order to avoid falling into the
category of constitutional debt, these instruments avoid pledging the full faith
and credit of the state or locality, and they limit the recourse of lenders seeking
principal and interest payments to certain funds. As a result they present a
slightly greater risk to investors, and thus usually carry a slightly higher interest
rate than general obligation bonds. They also involve greater administrative and
legal costs than general obligation debt since issuers not pledging full faith and
credit have to provide lenders with other forms of security. Over time, as the
bond market has grown familiar—and comfortable—with these debts, the in-
terest rate differential between the guaranteed and nonguaranteed obligations of
the same jurisdiction has narrowed, but some distinction usually continues, and
the higher administrative costs of issuing these bonds remains.

In addition, as the discussion indicates, public authorities play a major role
in the evasion of state constitutional debt limits. Unless the state constitution
specifically provides otherwise, state courts have generally found that as public
authorities lack the power to impose taxes or to pledge the full faith and credit
of their states public authority debt is not subject to constitutional debt limits.*
In many states public authorities have become conduits for the “backdoor fi-
nancing” of appropriation-backed debt.*® Debt avoidance has played an impor-
tant role in explaining the rise of public authorities and their significant role in
state and local governance today.

TAXATION AND EXPENDITURE LIMITATIONS
Background

State constitutional provisions concerning state and local taxation are marked by
far greater state-to-state and intrastate variation than the public purpose require-
ments and the borrowing and debt limitations. State constitutions have tradi-
tionally given their greatest attention to the property tax. Like many other
features of state constitutions, this is an artifact of history. When states first began
to amend their constitutions to address questions of taxation, the property tax was
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the dominant mode of taxation for state and local government. As late as 1902,
the property tax accounted for 82 percent of total state and local tax collections—
including 53 percent of state tax dollars and 89 percent of local tax dollars. Over
the course of the twentieth century, the role of the property tax declined. The
states generally turned the property tax over to local governments, and came to
rely on other revenue sources, primarily sales and income taxes, for state funds.
Today property taxes generate no more than 2 percent of state revenues and in
many states the property tax generates nothing for the state government at all.
The property tax remains the leading source of local revenues—about 75 percent
of local tax dollars—although with the rise of other local taxes, intergovernmen-
tal assistance, and especially, local nontax revenue sources, the property tax gen-
erates only about 30 percent of all local revenues.

State constitutional provisions concerning taxation have two primary
strands: (1) equality or uniformity requirements; and (2) substantive and pro-
cedural limitations on levels of taxation. These provisions are addressed pri-
marily, but not exclusively, to the property tax.

Uniformity

Almost all state constitutions contain some provisions for uniform or equal
taxes.”” In some states, the uniformity requirement applies to all taxes.”® In
other states, the uniformity or equality requirement is focused on the property
tax.”” The uniformity requirement may apply to tax rates; to the measure of the
value subject to tax; or to the determination of the persons or activities subject
to a tax. The uniformity requirement appears intended to promote equal treat-
ment of taxpayers. It also presumes that taxation ought to function as a broad
and general means of raising revenues from the community, rather than as a
policy tool for subsidizing certain programs, for imposing differential burdens
on different parts of the community, or for redistribution. The uniformity re-
quirement, thus, poses a challenge for certain common forms of taxation. “A
graduated income tax by its very nature lacks the uniformity of taxation typi-
cally required by the state constitutional restrictions. A controversy that raged
throughout the country, as states enacted income tax levies, was whether the in-
come tax constituted a property tax that violated the uniformity provisions.”®
As noted, many states limit the uniformity requirement to the property
tax, but uniformity has posed challenges even for that tax. Many local govern-
ments have long imposed higher property taxes on commercial and industrial
properties, which can pass their taxes along to consumers, than on residential
property. Typically, in tacit deference to the uniformity requirement, this was
accomplished by assessing industrial and commercial property at a higher per-
centage of value and by assessing residential property at a lower percentage of
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value. Courts long tolerated such de facto variations in assessments, but in the
latter part of the twentieth century they more vigorously enforced uniformity
rules and analogous provisions requiring property to be assessed at full value.
Constitutional controversies concerning assessments have also been triggered
by state laws that seek to cushion the burden of property taxes on certain uses,
like agriculture or open space, by permitting such property to be assessed at a
lower percentage of value or according to “current use value” rather than fair
market or exchange value. Some state constitutions now expressly authorize
differential tax rates or assessments by providing for the “classification” of prop-
erty into commercial, industrial, residential, and other classes and requiring
uniformity of tax treatment only within a class. Some state constitutions also
authorize, or require, the exemption of certain property (educational, charita-
ble, religious) from taxation. Even in states that authorize classification or ex-
emption, issues continue to arise concerning the definition of classes, whether
a property falls within a particular class, or whether the provision of other tax
preferences violates uniformity. As a result state courts may be more involved in
reviewing the constitutionality of tax differentials and tax preferences than their
tederal counterparts.

Substantive Limitations on Local Taxation

Most state constitutions impose some substantive limitations on local taxation.
Until recently, reflecting the historic primacy of the property tax in state and
local finance, these were focused almost exclusively on that tax. Limitations “first
appeared in state statutes in the 1870s and 1880s and were later incorporated in
many state constitutions.” These were aimed at holding down government
spending and protecting property owners. A “second round of constitutional tax
limitations appeared during the Depression of the 1930s. They were aimed at
forcing tax reductions, thereby stemming the tide of tax delinquencies and tax
foreclosures of residential property.”®' A third wave of constitutional limitation
of taxation began with California’s adoption of Proposition 13 in 1978, and con-
tinues to some degree to this day.

These tax limitations have taken a variety of forms, including: (1) limita-
tion on the tax rate; (2) limitation on assessments of particular parcels; (3) lim-
itation on the rate of increase in assessment or the rate of increase in tax due
from a taxpayer; (4) limitation on the total levy from the locality as a percent-
age of the community’s assessed valuation; (5) limitation on the rate of increase
in the community’s total levy.

California’s Proposition 13 focuses on limiting tax rates, assessments,
and assessment increases. Massachusetts’s Proposition 2%, adopted in 1980,
addresses the community-wide levy, by limiting the total property tax yield to
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2.5 percent of total assessed valuation, and limiting the increase in total revenue
raised by the property tax in each locality to 2.5 percent per year.”” Many older
limits also capped local property tax levies as a percentage of local assessed val-
uation.®® These different forms of tax limitation can have different incentives
for community land use practices, and on local capacity to finance services.

Voter Approval Requirements

Some of the older tax limitations permitted local overrides, and higher rates or
levies, if authorized by a local referendum. Proposition 2% similarly permits
local voters to override the 2.5 percent limit on the rate of local property tax
revenue increase (but not the 2.5% total levy cap). The round of tax limitations
that began with Proposition 13 has given new prominence to the role of the
electorate in taxation. Several state constitutions—for example, those of Cali-
fornia, Colorado, Michigan, and Missouri—make new local taxes or tax in-
creases subject to voter approval. Similar measures were adopted by voters in
Montana and Washington, though the supreme courts of these states held the
initiatives violated state constitutional single-subject requirements.** Efforts to
require voter approval of new taxes or tax increases have also been underway in
Arizona, Florida, and Oregon.® These go beyond the traditional constitutional
focus on the property tax and apply to all local taxes. Indeed, the Missouri mea-
sure applies to licenses and fees,* although the state’s courts have struggled

over the application of the voter approval requirement to nontax revenues.®’

Limitations on State Taxation and Expenditures

In the post—Proposition 13 wave of tax limitation, many states amended their
constitutions to constrain state taxation, not just local taxes or the property tax,
which were the traditional targets of constitutional regulation. Proposition 13
prohibits any increases in state taxation without approval of two-thirds of each
house of the California legislature.”® The constitutions of a dozen states now re-
quire a legislative supermajority (ranging from 60% to 75%) for new or increased
state taxes.”” A number of states have also adopted constitutional or statutory
measures that cap either state revenues or state appropriations. Generally, these
measures seek to limit any increase in revenues or expenditures to the growth in
state personal income, growth in state population, growth in the cost of living,
or some combination of these measures, relative to a baseline year.””

Michigan’s Headlee Amendment is illustrative. In addition to limiting
local taxes, the measure establishes a state revenue limit “equal to the product of

the ratio of Total State Revenues in fiscal year 1978-79 divided by the Personal
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Income of Michigan in calendar year 1977 multiplied by the Personal Income
of Michigan in either the prior calendar year or the average of Personal Income
of Michigan in the previous three calendar years, whichever is greater.””' The
state legislature is prohibited from imposing “taxes of any kind which, together
with all other revenues of the state, federal aid excluded, exceed the revenue
limit.” In any fiscal year in which total state revenues exceed the revenue limit
by 1 percent or more “the excess revenues shall be refunded pro rata based on
the liability reported on the Michigan income tax and single business tax (or its
successor tax or taxes) annual returns filed following the close of such fiscal
year. If the excess is less than 1 percent, this excess may be transferred to the
State Budget Stabilization Fund.””? This limit can be exceeded only if the gov-
ernor’s declaration of emergency is confirmed by two-thirds of the members of
each legislative house.” Missouri’s Hancock Amendment is very similar.”*

Effects

Empirical research on tax and expenditure limitations (TELs) has found several
broad effects, although the effects vary considerably from state to state according
to the terms of the specific restrictions.

Reduced Role of the Property Tax

TELSs have contributed to the reduction in property taxes as a percentage of
personal income and in the role of property taxes in funding local government.
Nationwide (including the many states that did not adopt TELs), the property
tax share of personal income dropped from 4.1 percent in 1978 to 3.2 percent
in 1982, rebounded to 3.7 percent in 1992, and dropped modestly after that.
In California, which adopted one of the most stringent property tax limits in
the country, the share of county revenue from the property tax dropped from
33.2 percent in 1977-78 to 11.6 percent in 1995-96; the role of the property

tax in funding cities and special districts dropped as well.”

Increased Role for Nontax Revenue Sources
TELs appear to have contributed to an increase in the role of assessments, fees
(including development impact fees) and user and service charges in funding
local governments. One study found that for California cities the percentage of
current revenue from service charges rose from 25 percent in 1977-78 to 41 per-
cent in 1999-96.7 Nationwide, by the early 1990s, fees and charges accounted for
14.6 percent of total local revenues and 23 percent of local own-source revenues.””
This development has involved both greater state and local efforts to fund
public programs out of fees, charges, and assessments imposed on service users
and the immediate beneficiaries of government spending—rather then rely on
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more redistributive general taxation—and a greater state judicial willingness to
expand the notion of what constitutes an assessment, fee, or charge, rather
than a tax.

Traditionally courts have ruled that fees and assessments are not taxes—
and therefore outside the scope of constitutional tax restrictions—for one of
two reasons.

1. Inthe case of a fee or charge, payment was not coercive but contingent
on the payer’s decision to use a service, or was intended to offset a cost
imposed by the feepayer’s activity. Either way, by foregoing the service
or the activity, the payer could avoid the fee. So, too, where the size of
the fee is based on the amount of the service used, or the extent of the
activity triggering regulation, the payer could reduce its liability by re-
ducing its usage or activity. As a result, the payment was considered
voluntary, not coercive—with coercion the hallmark of a tax.”®

2. In the case of assessments, these were traditionally used to fund new
government infrastructure—like a street, sidewalk or utility hook-
up—directly adjacent or connecting to the payer’s property. As a re-
sult, the payer was provided with a benefit worth at least as much as
the assessment. Although the assessment was still coercive—a prop-
erty owner could not choose to avoid the assessment by declining to
have his sidewalk paved—the provision of a special benefit directly to
the property owner enabled courts to conclude that the assessment
was not a tax in the constitutional sense.”

In recent years, many state courts have come to embrace a broader view of
the permissible uses of fees and assessments. Some state courts have validated
regulatory fees without tying a particular firm’s fee to the costs attributable to
that firm—thereby reducing the ability of the firm to use changes in its behav-
ior to control its fee and thus undermining the “voluntary” nature of the fee.*
So, too, many state courts have sustained a dramatically expanded use of the as-
sessment to finance traditional municipal services and programs that provide
diffuse benefits to relatively large areas, with the payer’s assessment calculated
based on his property value. Despite the close resemblance to the property tax,
courts have upheld such assessments when the area benefited is less than the
entire municipality.®'

Combining the assessment and fee concepts, many state courts have up-
held development impact fees, which require developers to pay in advance for a
host of municipal services and improvements—including new roads, new
schools, and expansions of water supply and sewage systems—required by the
population growth attributable to the development. These charges are based on
property, impose costs that are presumably passed along in increased property



Richard Briffault 227

prices to new home buyers, and pay for traditional municipal services. But
viewed as assessments or fees they are not subject to state constitutional con-
straints on taxation.®

To be sure, some courts have attempted to police the fee/tax line more
closely and have required that to avoid treatment as a tax the fee must be truly
voluntary and calibrated according to the payer’s use or the cost the payer im-
poses.®” Moreover, some fairly recent state constitutional amendments explic-
itly impose voter approval requirements on fees and special assessments.**

Nevertheless, it appears that much as the debt limitations stimulated the
proliferation of new forms of public borrowing that avoid the constitutional
“debt” label, the tax limitations have spawned a host of revenue-raising devices
that avoid the constitutional “tax” label. As with debt, a significant share of
state and local revenue is now raised by devices not subject to tax limits, al-
though, unlike the case with debt, most state and local revenue is still raised by
constitutional taxes. Like the debt limits, the tax limits have also added to the
complexity of local government structures by inspiring states and localities to
create special districts and other limited-purpose governments that are not sub-
ject to constitutional restrictions.®

Moreover, the rise of nontax revenue sources has reduced the ability of
states and especially local governments to engage in redistributive programs.
The key to the exemption of fees, charges and assessments from the label of
“tax” is that they provide the payers with a benefit at least equal to their pay-
ments (or to the social costs imposed by the payer’s behavior). By definition,
this precludes the use of fees and assessments to finance broadly redistributive
activities. Assessments and fees enable those willing and able to pay for higher
levels of service for themselves to do so, but the poor remain dependent on the
votes of the community as a whole to approve the taxes necessary for the ser-
vices that benefit them.

Shift in Power fo the States

TELs imposed on local governments may have contributed to a shift in power
to the states. The fiscal limits on local governments are typically more stringent
than those imposed on the states, and they have made local governments more
dependent on state aid. For California counties, for example, the share of rev-
enue from intergovernmental transfers rose from 50.6 percent in 1977-78 to
64.1 percent in 1995-96.% With limits on local property taxation, the state also
now plays a greater role in allocating local property revenues among competing
local governments.

Reduction in Local Revenue Growth
Even with the growth in intergovernmental aid, new taxes, and nontax local
revenues, I'ELs appear to have reduced local revenue growth. To be sure, the
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impact of the TELs has varied from state to state, according to the stringency
of the limits, changes in the economy, and subsequent state legislative or con-
stitutional action. But for the most part, revenues in states with TELs have
grown more slowly than in states without them.” To that extent, then, state
constitutional limitations on taxation have succeeded where the state limita-
tions on debt appear to have failed. But this poses more directly the question of
whether this is an appropriate goal for state constitutions.

THE REFORM AGENDA
Initial Considerations

Two initial considerations ought to shape the general question of what public
finance restrictions ought to be in state constitutions. First, what matters need
to be constitutionalized, that is, placed beyond the day-to-day control of the
political process and instead entrenched in the fundamental structure of the
states? Second, even if in theory a rule or principle ought to constrain ordinary
politics and be protected from politics rather than subject to politics, is consti-
tutionalization an effective means of obtaining that goal? Considering these
considerations in light of the purposes, history, and contemporary applications
of the state public finance provisions leads to two paradoxical outcomes.

First, there is much to be said in theory for constitutionalizing the public
purpose requirement and restrictions on debt. The fundamental purpose of
government—the purpose that justifies the coercive taxation that enables gov-
ernment to pursue its spending and lending programs—is the promotion of the
public good. Public purpose is essential to all government action. Moreover, it
would be desirable to adopt a constitutional rule limiting the ability of the
states and localities to dedicate public funds to private ends. State and local
spending presents the classic problem of concentrated benefits for the politi-
cally influential few at the expense of costs diffused across the broad polity of
taxpayers. Special interest groups have the incentive to lobby and the means to
reward legislators who provide them with benefits. But the general public is un-
likely to be sharply affected by any one interest group giveaway and lacks both
the incentive and the means to police closely spending programs. Thus, there is
a case for a public purpose limit on government spending.

So, too, it may be difficult for the public to effectively control debt through
ordinary electoral control of state and local officials. As already noted, debt in-
volves a combination of immediate gain followed by a cost at some point in the
future. That cost will be felt by future taxpayers who can respond only by pun-
ishing future officeholders—who quite often will not be those who voted to
incur the debt in the first place. Future debts are likely to be current campaign
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issues, and concern about debt may be offset by the benefits from debt-funded
programs. Debt limits are justified by the lack of effective political controls over
the borrowing decision.

Yet, constitutional public purpose and debt limitations have been largely
ineffective. Courts have expanded the notion of public purpose to the point
where it encompasses virtually all forms of government activity. If direct assis-
tance to individual private firms can be justified as promoting employment,
then the constitutional public purpose requirement can no longer limit govern-
ment spending. For the most part the courts have held that determining public
purpose is a job for the political branches, not the courts. If that is the case,
then a constitutional public purpose requirement is purely rhetorical.

The courts have been almost as tolerant of devices that evade debt limits,
repeatedly indicating that arrangements that abide by the letter of the law—
albeit barely—but not its spirit are constitutional. As several courts have stated,
“it is never an illegal evasion of a constitutional provision or prohibition to ac-
complish a desired result, which is lawful in itself, by discovering or following
a legal way to do it.”® Indeed, the courts have praised debt evasion as a tribute
to “the modern science of government” and a “constitutionally acceptable
device of modern day progressive government.”®’

Second, limits on aggregate taxation or expenditures seem to have little
justification. New or increased taxes, or increased spending levels that must be
sustained by new or increased taxes, are immediately apparent to and felt by the
voters. As the political power of the antitax movement has demonstrated in re-
cent decades, the public is ready, willing, and able to make its sentiments on
taxation known to elected officials. There is little need for constitutional limits
to supplement public political control. Yet, such limitations are widespread and
have to a considerable degree (at least compared with the debt limits) been en-
forced by the courts. While they have accepted some evasive devices, courts
have been far more protective of the tax limits than the debt limits.”

As a result, the limitations that are most defensible in terms of the role of
the constitution in addressing defects in the political process have been gener-
ally abandoned by the courts, while the limitations that have little constitu-
tional justification have been somewhat more vigorously enforced. This both
shapes and complicates the appraisal of the proper role of the state constitution
in regulating state and local finance.

Public Purpose
The Public Purpose Requirement

The general public purpose requirement is a dead letter today and probably
incapable of constitutional resuscitation. The courts are correct in noting the
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broad expansion over the course of the twentieth century of what constitutes
a legitimate public purpose. In particular, there is general political acceptance
of the belief that government has some responsibility to promote economic
development and, especially, employment. Today, the definition of what are
the public purposes of government is a deeply political one, which may
appropriately be left to the political process, not the courts.

The closer question involves the degree to which a particular program ad-
vances the stated public purpose of economic development, and what to do
about public programs that provide large benefits to specific private firms as
part of promoting the public purpose. Should courts strictly scrutinize the fit
between the public end and the means chosen, or the balance between the pub-
lic and private benefits? The courts have largely concluded that such review is
beyond their capacity, and that the question of means as well as ends is a polit-
ical question, not a judicial one.

Direct public aid to the private sector is a controversial economic devel-
opment strategy. Most studies indicate that government financial assistance
and tax breaks are relatively minor factors in corporate location decisions.”
Moreover, corporations have proved adept at playing off competing localities
against each other in order to extract government payments or tax exemp-
tions. Even when companies do create new jobs in response to a government
incentive, the payments may be short term and the firm may pull up stakes a
few years later.”” Given the difficulties of judicial policing of constitutional
limits on economic development programs, a better strategy for promoting
the public purpose might be statutory reforms that provide for better record-
keeping and public disclosure of the benefits that economic development
programs produce so that the ongoing political debate over these programs
may be better informed.

Lending of Credit and Subscriptions of Stock

Two specific constitutional limitations on aid to the private sector—the bans
on the lending of credit and the limits on public subscriptions of private
stock—have fared better. The ban on the lending of credit makes sense.
Lending credit in the sense of suretyship generates the fiscal illusion that it
is cost-free. Government officials may persuade themselves that the contin-
gent liability will never come due. Given that there is no initial out-of-
pocket cost, voters may have little incentive to police these arrangements
either. For that very reason, constitutional restriction is appropriate. On the
other hand, the stock subscription ban seems to make little sense. Today, the
principal effect of the ban is to preclude the government from taking an eq-
uity interest in the firms it is assisting, thus eliminating the possibility that
the public might gain directly from its investment. It is difficult to see why
it is permissible for the government to give public money away but not to get
some of it back.
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Debt Limitations

As already noted, there is a reasonable case for constitutional limits on debt
obligations, yet the courts have been complicit in widespread evasion of these
restrictions. The courts seem to be quite sympathetic to the programmatic
spending goals—roads, dams, schools, power plants, convention centers, sports
arenas, and economic development aid—that the debt limits would thwart.
From this perspective, the debt limits appear to get in the way of good govern-
ment in the era of the modern activist state, not to promote it.

Substantive Limitations

One reason for this lack of judicial sympathy for debt limitation may be the ar-
chaic nature of many of the constitutional debt provisions. Absolute debt prohi-
bitions, laughably low dollar limits that date back to the nineteenth century, even
carrying capacity percentage limits that are much lower than contemporary debt
levels are completely out of step with the needs of modern government. Such
provisions inspire, if they do not justify, evasion. One possible reform of the debt
limits thus might look to simultaneously raising the level of the debt limit while
redefining the limit to include all debts that would be repaid with public funds.

The difficulty would be to decide what is the appropriate debt level. Effec-
tive debt limitations require debt ceilings that are appropriate in light of the cur-
rent ability to finance debt and current needs for debt-funded projects. Thus debt
limits ought to be determined by setting debt service as a percentage of revenues,
or as they are in some states, as a percentage of a moving average of revenues in
recent years.”” Determining the appropriate ratio of debt service to revenues is
more difficult. There does not appear to be any theoretical basis for determining
carrying capacity in theory or any consistency in practice among the states that
take this approach. At best, any future debt limit is likely to proceed from a base-
line of current debt levels. In so doing, however, such a debt limit ought to be
based not just on the state’s or locality’s outstanding general obligation bonds, but
on debt service payments for revenue bond, lease-financing, appropriation-
backed debt and other obligations ultimately covered by state or local revenues.

Determining the appropriate level for a debt cap would also require ade-
quate definition of the revenues that would be called on to pay these debts. In
most states the local debt limit is defined as a percentage of local assessed val-
uation. Yet non-property-tax revenues play a considerable role in financing
many localities. The local government debt cap ought to look to all local rev-
enues, not just assessed valuation or property tax payments.

In short, if debt limits were modernized—and liberalized—to permit bor-
rowing at levels adequate to the needs of today’s state and local governments
while still protecting the public from unduly burdensome future obligations,
the courts might be more willing to enforce the restrictions and less inclined
to wink at evasions than has been their practice in recent decades.
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Voter Approval and Special Voting Rules

Separate from the question of substantive limitations is the role of voter approval
and special legislative voting rules in authorizing debt. Some states subject debt
to both substantive limitations and legislative supermajority and/or voter ap-
proval requirements; others rely on substantive limits or voter approval alone.
Supermajority requirements and voter approval certainly provides an additional
hurdle for elected officials who may be too quick to incur debt. The case for
voter approval, however, is uncertain. It is not clear that today’s voters will do a
better job of representing tomorrow’s taxpayers. Moreover, if politicians are too
tempted to approve new debt, voters may be insufficiently attentive to the po-
tential long-term benefits of the program the debt would finance. Low voter
participation in most bond issue elections may reflect a lack of interest in or un-
derstanding of the cost and benefit questions that bond issues pose, and the vot-
ers who do participate may be unrepresentative of the electorate as a whole.

Still, debt—with its binding long-term nature—bears some resemblance
to a constitutional amendment. Both commit future generations to a long-term
course of action. Indeed, debt may be more binding since constitutional provi-
sions may be repealed while debt creates interests protected by the federal Con-
tracts Clause from subsequent state impairment. Most states have long required
legislative supermajorities, voter approval, or both for both constitutional
amendments and bond issues. It may thus be appropriate to continue to have a
similar requirement for debt.

However, it makes little sense to have both a debt cap and a voter approval re-
quirement for borrowing that falls beneath the cap. That would just reinstate the
incentive to evasion. So, too, voter approval requirements without substantive lim-
itations have given rise to evasion and judicial acceptance of evasive techniques. A
better approach might consist of relying primarily on a substantive cap set by tying
annual debt service to a percentage of a moving average of annual revenues, with
that percentage based on the current debt service/revenue ratio (including all
forms of current debt) and then permitting a jurisdiction to go beyond the limit
with the approval of the voters. Referendum voters, thus, would have the ultimate
authority over whether debt should exceed the constitutional cap, but debt within
the constitutional cap would be treated as an ordinary political matter.

Taxation and Expenditure Limitations

Uniformity

The uniformity requirements are intended to promote the equal treatment of
taxpayers but they also reduce the ability of states and localities to take into ac-
count the differential effects of similar tax burdens, and to use taxation as a pol-
icy-making tool and not just a revenue-raising device. Indeed, in many states
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uniformity requirements have been modified with provisions for classification
and exemptions, thereby shifting questions of tax preferences and tax policy
back to the political process. Uniformity of taxation, subject to some form of
classification, seems to be a well-accepted constitutional norm.

Limitations

The tax limitation provisions are more controversial. Tax limits, like debt lim-
its, suppose that the level of taxation is a constitutional matter, rather than one
for resolution by current elected officials. But whereas the long-term conse-
quences of debt obligations provide some support for treating debt as a quasi-
constitutional matter, tax rates may easily be changed, and politicians who enact
high taxes may be punished by the voters in the next election. Certainly as the
last two decades have demonstrated, antitax forces are well represented in the
political process. It is not clear why further constitutional protection needs to
be superimposed on the protections provided by the ability of the voters to vote
out of office elected officials who raise taxes.

State constitutional limitations on local taxation seem particularly inappro-
priate. Local government actions may be more transparent than state decisions
and many local governments are subject to effect monitoring, participation, and
political control by grassroots taxpayers. Local taxation is further constrained by
the vigorous interlocal competition for mobile taxpayers. Given the existence of
both significant exit and significant voice opportunities it is unclear what con-
stitutional need state tax limits on localities serve. Moreover, substantive consti-
tutional limits on local taxation seem in tension with local autonomy since they
preclude localities where the people are willing to support tax increases from
taking such action. Holding all local governments to the same limit seems
inconsistent with the recognition of interlocal variation and diversity that ani-
mates home rule.

Whatever the theoretical difficulties with constitutional limitations on
state and local taxation they are widespread and appear to enjoy considerable
popular support. Indeed, whereas the public purpose requirements and debt re-
strictions largely date back to the nineteenth century—with some twentieth
century revisions—many of the tax and expenditure limitations, including some
of the most rigorous provisions, are recent developments. Tax limitations are
here to stay.

If we are to have tax limitations, are some constitutional provisions prefer-
able to others? As noted, there is considerable variety in the type of tax limita-
tion, including rate caps, levy caps, levy increase caps, and caps on increases in
individual taxpayer liabilities. And, of course, within each category, there is in-
terstate and intrastate variation in the number or percentage of the cap.

There is certainly something to be said for limits that aim at protecting tax-
payers from sharp swings in their liabilities—swings that result from appreciations
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in the unrealized value of their homes but not from increases in their current in-
comes. This is the focus of California’s Proposition 13. On the other hand, limit-
ing tax liability increases can result in two different owners of properties of similar
values paying very different amounts of tax.

Limitations on tax rates or on the aggregate levy as a percentage of local
wealth are more widespread and seem to reflect a desire to impose a constitu-
tional norm of financially limited government. This is a substantive value choice
of a state’s votes. Levy limits would be more effective in attaining their end,
however, if they were targeted not solely on the property tax—as many of them
are—but on all revenue sources, or at least on all own-source revenues (not
counting intergovernmental assistance). Localities derive a large and growing
share of their revenues from taxes other than the property tax and especially
from nontax revenue sources like fees and assessments. Indeed, the current tax
limitations may very well be at least partially responsible for that fiscal shift.
Limitations would be more effective in attaining the goal of limiting the share
of local wealth devoted to government and in avoiding the distortions caused by
the desire to evade the “tax” label if the limits were more encompassing.

On the other hand, as with debt, one reason for the widespread shift to
revenue sources that evade the limitations is the recognition that the programs
today’s state and local governments maintain require more revenue than the
constitutionally limited taxes allow. If tax limits were made more encompass-
ing, the limits as a percentage of local wealth would have to be raised. Perhaps,
as with the proposal for debt limits, the best approach would be to take current
revenue levels, including revenues from fees and assessments as a baseline and
cap increases from that level by requiring that they be tied to factors that drive
up the costs of government, such as population, the rate of inflation, or changes
in personal income

Voter Approval

The most recent trend in the state constitutional treatment of taxation is the re-
quirement of voter approval for new taxes or tax increases. Voter approval may
be a more flexible means of controlling taxes than a specific limit carved into
the constitution. Particularly for state constitutional limits on local taxes, voter
approval rather than a substantive limitation is preferable—assuming there is to
be some limit—since with voter approval the locality at least as some possibil-
ity of lifting the limit if local voters so choose. A move from substantive limits
to voter approval would be a move in the direction of home rule.

State voter approval requirements are more problematic. These appear to
reflect the view that taxation is a fundamental decision and therefore should
have direct popular consent. Yet, unlike debt, tax levels have no long-term bind-
ing consequences. A tax raised in one year can be lowered in the next. Certainly,
given the political salience of tax decisions and the ability of voters to oversee—
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and eject—elected officials who vote for tax increases, a voter approval require-
ment cannot be grounded in the theory that is needed to correct for structural
defects in the ordinary political process that would support. Moreover, to the
extent that the referendum electorate is smaller than and demographically dif-
terent from the general electorate, adding a voter approval requirement could
make the final result less democratic, not more so.

Ultimately, voter approval rules, like substantive limits on taxation, are
based not on the role on the constitution in correcting political process failures
but on a substantive commitment to making it difficult to impose or increase
taxes. Although procedural in form, the voter approval requirements are sub-
stantive in effect. As a result, the decision whether to have such a requirement
will reflect the substantive views of the state community on taxation rather than
on any theory of the appropriate balance of responsibilities between a state con-
stitution and state and local governments.
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Chapter Nine
Education
Paul L. Tractenberg*

INTRODUCTION

Education is undeniably one of our most important public functions. Indeed, it
is widely considered to be the most important function of state governments,
which have primary responsibility for it. In a July 2002 statewide public opin-
ion survey conducted in Florida, respondents were asked to identify the most
important issue facing their state. Thirty-seven percent identified the education
system; the next highest issues—the environment and terrorism—were identi-
fied by 6 percent each. This is hardly a new perception. From the earliest days
of the republic, some state constitutions singled out education, sometimes alone
among the many important public services provided by state government, as
worthy of special recognition. During the nineteenth and early twentieth cen-
turies, as additional states entered the union, this trend accelerated. Today,
every state constitution contains an education provision (and that has been true
for some time).” For at least the past thirty years, these education clauses have
been at the heart of enormously important and controversial litigation in the
courts of most states aimed at ensuring funding equity and educational ade-
quacy for all students, especially those in poor urban and rural school districts.
At the same time as this litigation underscores the centrality of current clauses
to twentieth-century education reform, it also raises questions about their suf-
ficiency to provide for education in the twenty-first century.

This chapter will draw on that long and important history, and the perva-
siveness of education provisions in state constitutions, to explore:

* How these provisions have evolved overtime
* The extent to which they seem adequate or appropriate to meet
current needs

*With appreciation to Jung Kim, a 2003 graduate of Rutgers School of Law—Newark for
her extraordinarily able and diligent research on the entire project, and to G. Alan Tarr
and Robert Williams for their patience and support.
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*  Whether there are recognized “best practices” in existing state consti-
tutional education provisions or in the literature

* How one might approach the task of developing “model” education
provisions for a state constitution

A HisToricAaL, OVERVIEW

The evolution of education provisions in state constitutions has not proceeded
in a precise stage-by-stage sequence, each separate and clearly identifiable.
Rather, the evolutionary landscape is chaotic, characterized by overlapping de-
velopments among, and even within, the states. Partly this is because, although
states have sometimes mimicked one another’s constitutional provisions,’ im-
portant differences in history, demographics, geography, and political and social
orientation have tended to rise to the surface and limit such similarities. One of
the most telling differences is the time at which, and the circumstances under
which, a state entered the union. As a consequence, important differences per-
sist in state education provisions regarding such central matters as the nature
and extent of the commitment to education, state-local relationships, the struc-
ture of state education systems and bureaucracies, and funding mechanisms.

Nonetheless, it may be useful to sketch four broad stages through which
education provisions have passed, and a rough approximation of the time
period occupied by each of those stages.

The introductory stage (1776—1834) reflected a substantial degree of un-
certainty about constitutionalization of education with states dividing relatively
evenly between those with education clauses and those without them. The ini-
tial state constitutional provisions tended to recognize the importance to soci-
ety of an educated citizenry, either by exhortations about the virtues of learning
and knowledge or by charges to state legislatures to establish schools. During
the latter part of this introductory period, a number of state constitutional pro-
visions began to impose a more specific obligation on state legislatures—to pro-
vide for a general system of free public education, equally open to all.

The second, or foundational, stage (1835-1912) as a period during which
the number of states doubled, and most of those entering the union had consti-
tutions with education clauses. Additionally, most of the other states without
education provisions in their constitutions added them. This period, clearly the
most active one for state education provisions, was dominated by provisions that
placed far more explicit responsibility on states and their legislatures regarding
the establishment, funding, and administration of free common school systems.

The third stage (1913 and extending to the middle of the twentieth cen-
tury) was a period of relative quiescence with only limited, sporadic constitu-
tional activity. Mainly, this involved elaboration of the fiscal and administrative
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structures put in place during the prior stage. Finally, the fourth stage (from the
mid-twentieth century to the present) is more notable for its responses to legal
or other advocacy efforts of the period, beginning with the desegregation ef-
forts of Brown v. Board of Education® and extending to the funding equity and
educational adequacy litigation of the past thirty years. Many of the education
provisions of this period reflect acceptance of the premise that state education
clauses afford students enforceable rights and seek to define, or to extend or
narrow, those rights.

Stage 1 (1776-1834)—Introduction and Uncertainty

The period between 1776 and 1834 was a period of educational uncertainty.’
Of the twenty-four states, eleven had no education clauses in their state consti-
tutions;’ the other thirteen either entered the Union with a constitutional edu-
cation provision, or included one in a subsequently adopted constitution. The
education provisions of that period were generally of two types: hortatory
clauses exalting the virtues of learning and knowledge; and obligatory clauses
requiring state legislatures to establish schools.” This pattern may have reflected
uncertainty about the state’s role regarding education.

As an example of the hortatory approach, the Massachusetts Constitution
of 1780 provided: “Wisdom and knowledge, as well as virtue, . . . being neces-
sary for the preservation of [the people’s] rights and liberties . . . it shall be the
duty of legislatures and magistrates, in all future periods of this commonwealth,
to cherish the interests of literature and the sciences.”® The Massachusetts
Supreme Court interpreted this provision to give “the legislature discretion to
act as it saw fit,” rather than to confer a right to education.” A number of later
state constitutions followed the Massachusetts language; for example, the 1802
Ohio Constitution set forth in its Bill of Rights: “religion, morality and knowl-
edge being essentially necessary to good government and the happiness of
mankind, schools and the means of instructions shall forever be encouraged by
legislative provision.”*

The obligatory provisions, by contrast, more specifically mandated legislatures
to establish schools. For example, the 1776 Pennsylvania Constitution required
that: “A school or schools shall be established in each county by the legislature, for
the convenient instruction of youth, with such salaries to the masters paid by the
public, as may enable them to instruct youth at low prices.”"" Similarly, the Geor-
gia Constitution of 1777 provided that “[s]chools shall be erected in each county
and supported at the general expense of the State, as the legislature shall hereafter
point out.”"> The 1786 Constitution of Vermont even more specifically provided
that: “a competent number of schools ought to be maintained in each town for the
convenient instruction of youth; and one or more grammar schools be incorpo-
rated, and properly supported in each county.”®
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Some states eventually combined the hortatory and obligatory language in
their state constitutions. For example, the Indiana Constitution of 1816 pref-
aced the legislative duty to provide a general education system and maintain
public school lands with the recognition that “[k]knowledge and learning gen-
erally diffused, through a community, [is] essential to the preservation of a free
Government, and spreading the opportunities, and advantages of education
through the various parts of the Country [is] highly conducive to this end.”"*

Regardless of their precise content, the earliest education provisions
tended to emphasize the importance of schooling and education, but to leave
unaddressed more specific educational matters, such as the ages or other char-
acteristics of students to be educated, the types of schools to be established, the
means by which those schools would be funded, and the entities that would be
responsible for administering the schools and overseeing the educational sys-
tem. Thus, while these state constitutions did recognize the value of education
to the citizenry and to the state itself, they did not reflect a concrete vision of
the state’s role in education.

Some of the nineteenth-century education clauses did, however, begin to
reflect several more specific educational values: first, that “[t]he purpose of pub-
lic education was to train upright citizens by inculcating a common denomina-
tor of non-sectarian morality and non-partisan civic instruction,” and, second,
that “[t]he common school should be free, open to all children and public in
support and control.””® The idea of a “common school . . . is a manifestation of
the social contract.”'® Education provisions, thus, began quite early to include
equality provisions, and broad statements about those who must receive the ben-
efits of public schools. Some of the equality provisions foreshadowed the fund-
ing equity litigation of the 1970s since they provided for equitable distribution
of funding within districts and from district to district. Of course, these provi-
sions often were honored in the breach. The Ohio Constitution of 1802, for ex-
ample, contained an explicit equality provision with respect to participation by
the poor in schools supported by federal funds."” The 1818 Connecticut Con-
stitution also provided that the interest of the school fund “shall be inviolably
appropriated . . . for the equal benefit of all the people.”® In 1816, Indiana man-
dated that its education system be “equally open to all.””

This emerging state constitutional tendency to require legislatures to pro-
vide for a general system of free public education, equally open to all, formed
the basis of the next evolutionary stage.

Stage 2 (1835-1912)—Clarification and Stabilization

The period between 1835 and 1912 was a period of clarification and stabiliza-
tion® in the evolution of state constitutional education clauses. Indeed, it is eas-
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ily the period of the most concentrated constitutional activity. Twenty-four new
states entered the Union, most with education provisions. Although states
rarely have identical provisions, as this large number of new states entered the
Union, doubling its size, substantial similarities in constitutional language
emerged.”’ During this lengthy period, there also was evolution from relatively
simple to much lengthier and more detailed education provisions, roughly cor-
responding to the pre— and post—Civil War and Reconstruction Period. Hence,
“[w]hereas the eight new state constitutions written between 1841-60 con-
tained an average of 6.3 educational provisions, the seven approved by Con-
gress between 1881-1900 had an average of 14.0.”* This increased detail
reflected an effort to clarify the states’ educational role as they gradually en-
larged their authority and control.* The increase in bureaucratic detail also sig-
nificantly, but not entirely, supplanted “republican rhetoric.”** Some education
clauses of this period still began with hortatory, or purposive, language, harking
back to the earliest state constitutions, stressing that an educated citizenry was
necessary for a stable republican government. Typical of such provisions was
the Mississippi Constitution, which stated that “the stability of a republican
form of government depends mainly upon the intelligence and virtue of the
people,” and the Arkansas Constitution, which referred to “[i]ntelligence and
virtue being the safeguards of liberty and the bulwark of a free and good gov-
ernment.”” These statements of purpose in education clauses, however, no
longer stood alone. They were buttressed by provisions clarifying the state’s role
regarding education and educational institutions, and stabilizing the structure
of state school systems.”

This second evolutionary stage saw the emergence of provisions assigning
responsibility, usually to the legislature, for establishing and maintaining schools
within the state,”® creating specific state agencies or officers to administer com-
mon school funds and to supervise schools on a state level,”” and creating re-
gional or local agencies or officers to supervise their schools.”” In fact, by the
1880s, practically all states provided by constitutional provision or legislation for
at least some of the following: a state board of education, a state superintendent,
a common school fund, school taxes, teacher credentials and a school age
range.’! Yet state control was not unfettered, as local entities, sometimes them-
selves creatures of state education clauses, consistently resisted its growth.** Ul-
timately, despite any surface similarities, vast differences in the composition of
the states, demographically and politically, led to variations in the implementa-
tion and specifics of education provisions, such as the level of local control and
whether state education officials would be elected or appointed.®

Despite these variations in detail and specificity, however, most state con-
stitutional education provisions increasingly assured a state system of free com-
mon or public schools,** and sought to clarify what state provision of education
entailed; in other words, how this system of free public schools was to work.
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As this period of “clarification and stabilization” proceeded, education provi-
sions relating to centralization and structuring became “more detailed and bureau-
cratic,” incorporating more specific requirements regarding the administration and
oversight of public education.” The increased inclusion of bureaucratic detail
in state constitutions “suggest[s] that as schooling became more institutionalized,
structure became more urgent than philosophy.”* This trend toward increased
bureaucratic detail has continued throughout much of the ensuing history of
education clauses.

Furthermore, education clauses of this period explicitly stated who was to
benefit from public schools, and who was not. For example, beyond equal access
mandates, some state constitutions specified the age range of students.”” Many
states prohibited both the use of state funds for religious or sectarian schools
and sectarian instruction in public schools.*® Provisions both mandating segre-
gated schools and prohibiting discrimination in public schools also appeared
during this period.”

Another important clarification in state constitutional education provisions
was the specification of the kind or quantum of education to be offered by the
state. Representative of the language used, many clauses provided for a “general
and uniform” system of education,* or a “thorough and efficient” free public
school system.* Washington declared it “the paramount duty of the state to make
ample provision for the education of all children residing within its borders.”*

More specifically, there were provisions requiring minimum school
terms,* dealing with whether or not mandatory attendance laws could be en-
acted,* specifying what levels of education,® and even what specialized kinds
of education,* were to be provided. Some education clauses included provi-
sions regarding textbooks* and teachers.*

The stabilization of education as a state function also was reflected by the
inclusion of provisions relating to funding and investment of funds, including
the establishment of “inviolate” common school funds,* local taxation to sup-
port public schools,®and federally granted school lands.”® A few education
clauses of this era even contained enforcement or accountability provisions,
under which a school district would lose funding if it failed to maintain a
school as required. For example, the California Constitution provided that a
“school [shall] be kept up and supported in each district at least three months
in every year,” to be enforced by depriving “any school [district] neglecting to
keep and support such a school . . . of its proportion of the interest of the pub-
lic fund during such neglect.”

Detailed education provisions of these sorts reflected the entrenchment of
public education as a primary function and responsibility of the states, and pro-
vided mechanisms by which state governments would fulfill that role. Al-
though states continued to alter or refine details about the supervision,
administration and funding of public schools throughout the twentieth cen-
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tury,”® the mid-nineteenth-century through early twentieth-century period
could be seen as the time during which the foundations for today’s education
provisions and systems were laid.

Stage 3 (1913-1954)—Quiescence and Preoccupation

Although there were some modest and intermittent efforts to build on the clar-
ification and stabilization of the prior stage, especially the centralization and bu-
reaucratization that dominated its later years,* for the most part the third stage
was characterized by quiescence and preoccupation. After all, it was a time in
which the nation had to deal with two World Wars, the Great Depression and
the aftermaths of all three. There could hardly have been time, attention or re-
sources to invest in serious state constitutional activity regarding education.

Stage 4 (1954 to the present)—Educational Rights and
Entitlements

The effort to find more efficient and effective ways of governing state public
school systems resumed in this last evolutionary stage and continues to the pre-
sent,” but it was joined by a new emphasis on educational rights and entitle-
ments. This has involved both an effort to define, or to expand or limit, already
recognized rights, and to accommodate newly emerging rights. To a great de-
gree, these emerging rights resulted from advocacy efforts through the courts,
a phenomenon of this period.

The United States Supreme Court’s decision in Brown v. Board Education™
was an educational and social policy landmark that led to fundamental changes
in the way we think about and provide education, as well as other public services.
Directly and indirectly it has had profound effects on state, as well as federal,
constitutional law. Obviously, any state education clauses that authorized or re-
quired segregated schools had to fall before Brown. Interestingly, though, Brown
did not lead to the wholesale adoption of state education provisions that em-
braced or extended its teachings. Less than one-third of all state constitutions
have provisions expressly barring segregation or other forms of discrimination in
the schools, and some of those provisions predated Brown and others were
adopted substantially after Brown. For example, New Jersey’s antisegregation
provision dated from 1947 and Michigan’s antidiscrimination provision was
adopted in 1963.%” Much later, in 1996, California amended its constitution to
address race and other factors, but in order to preclude affirmative action.”®

The Brown decision may have had a more substantial indirect effect on
state constitutions, however. Many commentators believe that it paved the way
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for the funding equity and educational adequacy litigation of the past three
decades, and these issues have increasingly found their way into state constitu-
tional amendments. Indeed, by the middle of the twentieth century, a variety of
school finance issues, including voter approval of tax increases and educational
assistance to students and parents in the form of guaranteed loans or tuition
credits, as well as adequate and equitable funding, had begun to be a focus of
state constitutional amendments.

Illustrative of state constitutional provisions relating to school funding
were those amendments mandating minimum expenditures on public edu-
cation. For example, a Colorado amendment requires that public school
spending increase “at least by the rate of inflation plus an additional one per-
centage point.”59 An Oregon amendment requires not only legislative ap-
propriation of “money sufficient to ensure that the state’s system of public
education meets quality goals established by law,” but also that the legisla-
ture “publish a report that either demonstrates the appropriation is suffi-
cient, or identifies the reasons for the insufficiency, its extent, and its impact
on the ability of the state’s system of public education to meet those goals.”®
The Oregon Constitution also was amended to recognize any “legal obliga-
tion it [the Legislative Assembly] may have to maintain substantial equity in
state funding, . . . establish[ing] a system of Equalization Grants to eligible
districts for each year in which the voters of such districts approve local op-
tion taxes.”® Ohio and Georgia amended their constitutions to provide par-
ents and students with direct educational funding assistance.®

By contrast, several major states adopted constitutional amendments dur-
ing this period that effectively limited educational funding, typically by capping
property tax rates. The most prominent of these is California’s Proposition 13,
adopted in 1978.%

State constitutional amendments during this period also related to other
heavily litigated and highly charged issues, such as affirmative action, state aid
to religious schools, and school safety.** Most recently, state constitutional
amendments are reflecting growing public concern about educational quality,
probably best exemplified by Florida’s recent activity.

In 1998 and 2002, Florida adopted seven constitutional amendments,
most of which relate to educational quality issues.” The 1998 amendments in-
volved a large-scale overhaul of Florida’s education provision.*® They declared
education a “fundamental value,”®’ characterized the state’s duty to provide ed-
ucation as “paramount”®® and defined an adequate education as being all of the
following: (1) uniform; (2) efficient; (3) safe; (4) secure; and (5) high quality.”’
Key 2002 amendments required reduced class size” and provided for voluntary
universal prekindergarten to every four-year-old.”

These Florida amendments have not yet been reflected in a more expan-
sive trend, however, somewhat surprising given the degree of educational fer-
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ment that has been precipitated largely by state court litigation during the past
three decades. The Florida amendments may signify, though, that the conflu-
ence of the following will lead inevitably to much wider state constitutional ac-
tivity in this area: continuously expanding judicially imposed or inspired
educational mandates; increased political implications of educational policy de-
cisions, partly at least due to the enormous state and local costs of education;
more effective targeted lobbying; and an ever-growing public perception about
the importance of quality education.

ADEQUACY OR APPROPRIATENESS OF
Epucation Provisions To MEET CURRENT NEEDS

To try to provide a definitive assessment of whether education provisions of
state constitutions, generally or in individual cases, adequately and appropri-
ately meet current needs is beyond the scope of this chapter. It implicates fun-
damental questions of constitutionalism and one’s view of the proper role of the
various branches of government. It also is confounded by the extent to which
education provisions can fairly be given credit for educational success or blame
for educational failure in a particular state or locale.

Depending on one’s view, the extraordinary body of state court litigation
over the past thirty years, still developing at a substantial pace, that deals with
interacting issues of educational equity, access and quality, is either a sign that
state education provisions are admirably serving their purposes, or that they
have led us badly astray. What is indisputable, though, is that the education
tunding systems, and perhaps also the education structures, of the nineteenth
and early twentieth centuries are inadequate to meet late twentieth- and early
twenty-first-century educational needs and expectations.

Consequently, this chapter would not be complete without some discus-
sion of this issue, and the extensive litigation over whether education financing
and delivery systems violate state education or equal protection provisions pro-
vides important insights because it has raised fundamental questions about the
role of state education provisions. In these cases, waged in forty-five states dur-
ing the past thirty years, courts have been divided over whether the judiciary
should or could invalidate legislative structures for funding and managing the
public schools, with about 58 percent of the courts sustaining constitutional
challenges.”” Virtually every court that has had to confront this question, how-
ever, regardless of its final decision, has found that the way states finance and
provide education is deeply flawed. Depending on how they view their proper
role in the resolution of this problem, state courts have either ordered, and per-
haps insisted upon and even supervised,” changes by the other branches or
simply implored those other branches to act.
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Whichever judicial role one prefers, presumably if there were state educa-
tion provisions that led courts to regularly assume that role, those provisions
would be deemed more “adequate” or “appropriate.” The problem is that the
commentators’ analyses of state education provisions do not strongly suggest
that typology predicts judicial result. In particular, “strong” education clauses
have not necessarily led to strong judicial action, any more than they necessar-
ily have led to strong public schools. A substantial discussion of this issue
appears later in the chapter.

IDENTIFYING “BEST PRACTICES” IN EXISTING
STATE EDUCATION PROVISIONS OR THE LITERATURE

Because education has been so consistently rated the most important public
service provided by state governments, it is tempting to conclude that “best
practices” would be represented by the “strongest” education provisions, as
identified by the commentators. However, that assumption is questionable,
largely because there is growing agreement that the categorization has failed
to meet a basic pragmatic test—strong provisions have not correlated with
strong public education systems or with strong judicial rulings in support of ed-
ucational rights. Therefore, “strong” education clauses are not necessarily bet-
ter, let alone representative of “best practices.”

That does not mean, however, that the large and growing body of education
clause litigation is devoid of “best practices” lessons. As with all best practices,
though, the lesson to be learned is closely related to the constitutional drafter’s
goals. If, for example, a goal is to minimize the prospects of lengthy, contentious
and costly litigation, certain judicial interpretations of state education clauses
will be the focus. If, conversely, the goal is to assure that a particular kind or
quality of education is provided, or a particular set of educational outcomes is
achieved, then other judicial decisions may provide the “best practices.”

Of course, litigation about the meaning of educational quality standards is
hardly the only source of “best practices.” Another approach would be to estab-
lish a much broader set of criteria and to apply them systematically to all extant
education provisions. In a sense, the next section of this chapter, by identifying
a broad array of issues to be considered in the drafting of “model” education
provisions and providing examples for each drawn from existing provisions,
may be a major step in that direction. By itself, however, it stops short of being
a statement of “best practices.”

Another, quite self-evident way is to consider the efforts made over the
years to develop model state constitutions, which sometimes include education
provisions.” The best known is the National Municipal League’s Model State
Constitution, first published in 1921 and last revised in 1968.” Its public edu-
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cation provision is hardly path-breaking, however.”® Drawing heavily on exist-
ing state constitutional provisions, the model clause requires the legislature to
“provide for the maintenance and support of a system of free public schools
open to all children in the state,” and authorizes, but does not require, the leg-
islature to “establish, organize and support such other public educational insti-
tutions, including public institutions of higher learning, as may be desirable.”

A more recent model state constitution includes, under an article dealing
with “Miscellaneous Subjects,” a more expansive education clause.”” It adds a
hortatory preamble, two qualitative descriptors of the state’s “system of public
schools” (“general and uniform,” and “thorough and efficient”), and requires
that the legislature make provision “by taxation or otherwise as will secure a
thorough and efficient system of public schools throughout the state.”

This model clause is also derived from existing constitutional provisions,
but it seems a considerable hodgepodge. Viewed through the prism of eq-
uity/adequacy litigation, it is hard to know how a court might construe its
two sets of qualitative descriptors, in terms of their meanings or their rela-
tionship to one another. A legislature seeking to implement this clause might
have similar problems.

Even more recently, two surveys of state education clauses included useful
checklists for a model state constitutional framework, although neither pur-
ported to be a statement of best practices. In conjunction with the Hamilton
Fish Institute’s Review of State Constitutions: Education Clauses, its special coun-
sel identified the following possible elements of a model provision:

* Preamble & Statement of Purpose.

* Guarantee of free and public schools: types of schools, scope of educa-
tion, age requirements.

* Reference to funding, including requirements related to uniformity,
equity, and source.

* Statement of non-sectarian control.

* Definition of requirements of local agencies, if any.

* Establish right to education and right to safe and secure educational
environment.

* Compulsory attendance provision.

+ Statement of non-discrimination.”®

In its updated survey of State Constitutions and Public Education Gover-
nance, the Education Commission of the States listed four common elements
that appear in state education provisions: “1) Establishing and maintaining a free
system of public schools open to all children of the state; 2) Financing schools
(in varying degrees of detail); 3) Separating church and state, often in at least
one of the following two ways: forbidding any public funds to be appropriated
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or used for the support of any sectarian school, and requiring public schools to
be free from sectarian control; 4) Creating certain decision-making entities (e.g.,
state board of education, state superintendent of education, local board of edu-
cation, local superintendent of education); although most state constitutions re-
quire at least some of these entities to be in place, they usually do not specify
their qualifications, powers and duties.””

Still other possible sources of “best practices” include what the states say about
their education provisions or their constitutions generally (admittedly a rather self-
serving source), and what the states’ most recent practices have been regarding
constitutional amendments. A number of states routinely claim that their consti-
tutions, but not necessarily their education provisions, are models, sometimes be-
cause they are based on the National Municipal League’s model and sometimes
for other reasons. Prominent among them are Alaska, Montana, and Florida.

Alaska’s claim is rooted in the fact that its constitution is relatively recent, and,
therefore, was drafted in light of the experience of other states.** Whatever one
might say about the rest of its constitution, though, the education clause is hardly
distinctive. Like the National Municipal League model, it obliges the legislature
to establish and maintain, by general law, “a system of public schools open to all
children of the State,” and authorizes, but does not require, the legislature to pro-
vide for “other public educational institutions.” It adds provisions assuring no sec-
tarian control of public schools and no public funding of private schools, religious
or otherwise, as well as regarding establishment and operation of a state university.

Montana’s constitution actually is more recent than Alaska’s, having been
adopted by a constitutional convention and ratified by the people in 1972. Its
education provisions are substantially more expansive than Alaska’s, occupying
ten sections of an article entitled “Education and Public Lands.” The first and
main section, entitled “Educational goals and duties,” has a few elements rem-
iniscent of other state constitutions, but a number of unique attributes.®! It be-
gins with an unusually ambitious goal—“to establish a system of education
which will develop the full educational potential of each person”—and adds for
each person a guarantee of equality of educational opportunity.** However, in
the more operational third paragraph of this section, the scope of the state’s ed-
ucational mission seems to have been curtailed, or at least made more ambigu-
ous. The legislature is required to “provide a basic system of free quality public
elementary and secondary schools,” and is authorized to provide other educa-
tional institutions and programs.® The legislature also is required to “fund and
distribute in an equitable manner to the school districts the state’s share of the
cost of the basic elementary and secondary school system.”®*

Florida’s claim to being a “best practices” state is based on its seven recent
education amendments. As indicated previously, four were adopted in 1998 as
a result of a constitutional convention; three were adopted last year as a result
of initiative petitions. The purport of these amendments and the extent to
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which they might constitute best practices is best considered, however, in a
broader context.

Recent efforts of states, including Florida, to amend their education provi-
sions can provide important insights about emerging best practice possibilities.
This is especially the case because in recent years there have been great public
turmoil about, and interest in, schooling. Since 1996, fifty-four proposed
amendments to state education provisions have appeared on ballots in twenty-
four states.* Of those, by far the greatest number—thirty-six, or 66.7%—have
related to fiscal matters, some quite technical, others far-reaching. Other topics
have included higher education governance (five, or 9.4%), elementary and
secondary education governance (four, or 7.5%), teaching and instruction (four,
or 7.5%), educational quality (two, or 3.8%), race (two, or 3.8%), and parental
authority over their children’s education (one, or 1.9%).

Of the fifty-four amendments proposed, thirty-six (66.7%), in eighteen
states, were successful. Twenty-four of those successful amendments (66.7%)
dealt with fiscal issues, many in a relatively technical manner.*® However, some
interesting best practices directions emerged. Arkansas and Colorado required
minimum tax levies for education; conversely, Missouri and South Dakota
capped, or made it more difficult to increase, tax rates. Four states allocated funds
from other sources to education—QOklahoma from a tobacco settlement fund,
and Georgia, South Carolina, and Virginia from state lotteries. Hawaii took a
different fiscal direction, authorizing state bonding to assist not-for-profit private
schools and universities. Of even greater contemporary relevance, Louisiana au-
thorized the State Board of Elementary and Secondary Education to oversee and
even manage an elementary or high school determined to be failing, and to use
available state and local funds. Finally, and perhaps most interestingly, Oregon re-
quired the legislature to provide sufficient funding to meet state education qual-
ity goals and to report publicly whether or not it had been able to do so.

Two successful amendments dealt with racial issues—California’s Proposi-
tion 209 barring most affirmative action programs® and Kentucky’s egregiously
overdue repeal of a provision requiring segregated schools and permitting poll
taxes.® Four dealt with university governance issues.” The other six amend-
ments dealt with educational quality and K-12 program or administrative
issues, and all were adopted in Florida.”

On the negative side of the constitutional ledger, also since 1996, eighteen
amendments of education provisions, in eleven states, five of them states that also
had successful amendments, failed. Twelve of the failed proposals (66.7%) related
to fiscal matters, but these tended to be somewhat more substantive and less tech-
nical than the successful fiscal amendments.”? Of note, three of the unsuccessful
proposals sought to assist nonpublic schools directly by voucher-style payments
(California and Michigan) or indirectly by tax credits (Colorado). A fourth sought
to prohibit using property taxes to support public schools (South Dakota).
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The other six unsuccessful amendments related, one each, to English lan-
guage instruction, educational quality, educational administration, institutions
of higher education, teacher pay and retention, and parental authority over their
children’s education.” Three of these failed proposals also are of note. A Col-
orado proposal provided for the inalienable right of parents to direct and con-
trol the upbringing, education, values, and discipline of their children. A
Nebraska proposal, predating Florida’s 1998 amendments, sought to make each
of a “quality education,” a “fundamental right,” and a “thorough and efficient
education” a “paramount duty” of the state. An Oregon proposal would have
measured a teacher’s job performance partly on the extent to which his or her
students’ appropriate knowledge increased.

Looking at this recent amendatory history on a state-by-state basis, im-
mediately suggests that the activity is not widely and evenly spread across the
country. Although almost half the states had ballot proposals, two-thirds of the
proposals came from seven states, an average of five per state. Thus, Florida had
seven proposed education amendments, South Dakota six,” Colorado,”* Okla-
homa,” and Oregon®® five each, California four,”” and Hawaii three.”

The extent of amendatory activity in these states might signal that they
were loci for education clause best practices, but there also could be quite dif-
ferent explanations.” At least as to Florida, though, as indicated, the number of
successful amendments does justify its status as a best practice state.

Florida’s recent amendatory activity clearly is the nation’s most distinctive.
Twice in the past five years, Florida has considered a number of major amend-
ments to its state constitutional education provisions and has adopted all of them,
although not always in the form proposed or favored by education advocates.

Of Florida’s four 1998 amendments, three are not serious candidates for
“best practices,”'® but the fourth is. Prior to the 1998 amendment, section 1 of
Florida’s education provision was limited and similar to many nineteenth-century
education clauses, committing the state to make “[a]dequate provision . . . for a
uniform system of free public schools.” The amendment added several important,
and seemingly ambitious, elements. First, it added two sentences at the beginning
of the section that read as follows:

The education of children is a fundamental value of the people of the
State of Florida. It is, therefore, a paramount duty of the state to
make adequate provision for the education of all children residing
within its borders.

Second, it added to the required attributes of the public education system
that it be “efficient, safe, secure and high quality.” Finally, it added that such a
system should “allow . . . students to obtain a high quality education.”"!
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Without doubt, these modifications of Florida’s core education provision
make it a strong best practice candidate. That is true even though some Florida
advocates have expressed keen disappointment at some watering down of their
proposals.’® Another possible concern is that the Florida education clause, as
amended in 1998, also bears some similarity to one of the model constitutions
in that it combines two qualitative standards—in Florida’s case, “adequate” and
“high quality”—thereby potentially creating confusion about the precise extent
of the constitutional goal or mandate. On the other hand, the 1998 amend-
ments make very clear the primacy of education to Florida.

Two of Florida’s three 2002 amendments also are noteworthy. Both add
text to the core education provision whose 1998 amendment has just been dis-
cussed. One explicitly does so in response to the broad educational mandate of
the 1998 amendment to section 1, and the other may implicitly do so. The first
requires the legislature to make “adequate provision” for (that is to say, fund) re-
duced class sizes, to be phased in between the 2003 and 2010 school years. The
stated purpose is “[t]o assure that children attending public schools obtain a
high quality education.”® This amendment was hotly debated and divided the
electorate. It was adopted by a 52.9 percent to 47.1 percent vote, easily the most
closely contested of the three 2002 education amendments. Many major educa-
tional and public interest groups opposed the amendment because of concerns
about its fiscal impact, the uncertain availability of sufficient numbers of quali-
fied teachers, and of most relevance to this chapter, the inappropriateness of
imbedding in a constitution detailed class size requirements. Indeed, within a
year, the Florida State Board of Education voted unanimously to support a con-
stitutional amendment that would sharply scale back the class size mandates.'™*

The other noteworthy 2002 amendment requires the state to provide free,
high-quality prekindergarten learning opportunities for all four-year-olds, to be
in place by the 2005 school year and to be funded by “new” money.'” Although
this amendment also has substantial cost and instructional capacity implica-
tions, it passed easily (apparently because of widespread public outrage over the
legislature’s prior repeal of the statutory authority for prekindergarten instruc-
tional opportunities). It also raised fewer concerns about incorporating inap-
propriate detail into the constitution.

DreveLorING “MoDEL” EpucaTiON PROVISIONS

FOR A STATE CONSTITUTION
In considering the development of “model” education provisions,'® this chapter
makes two assumptions: first, that the constitutional drafters have the advantage
of the accumulated history and experience recounted earlier; and second, that
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the drafters are unfettered by the particular political and fiscal constraints of any
given state. At least the second assumption might be criticized for divorcing this
chapter from reality, but that seems an inevitable attribute of any effort to pro-
duce a “model,” especially one designed to be of use throughout the country.'”’

This section, then, focuses on two kinds of issues regarding the drafting of
state constitutional education provisions. First, there is a set of broad, threshold
considerations, followed by a much longer and more detailed set of substantive
inquiries. In connection with both, models drawn largely from existing state
constitutional provisions are cited. The end result is not a single recommended
model education clause or set of education provisions; rather, this chapter seeks
to offer a series of informed choices about various education elements that
might be incorporated into a state constitution by a thoughtful drafter sensitive
to local needs and desires.

There are six threshold issues that tend to subdivide into two categories,
one relating to the comprehensiveness and specificity of an education clause, and
the other to its enforceability.'® As to the former category, constitutions often
are said to be “written for the ages.” Accordingly, their provisions should be rel-
atively general and open-ended, rather than detailed and prescriptive. Details
and prescriptions, under that model, are left to statutes and regulations. How-
ever, the easier it is to amend a particular constitution, the more feasible (or, at
least, the more tempting) it may become to incorporate greater detail into the
constitution itself. Thus, this first category contains three interrelated issues—
the ease of amendment, comprehensiveness, and degree of detail or specificity.

The second category—relating to enforceability—also raises three interre-
lated issues: is the clause intended to be mandatory or hortatory, is it intended to
be sel