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Introduction

During his introductory remarks at Judge Samuel Alito’s Supreme Court
confirmation hearings, Senate Judiciary Committee Chairman Arlen Specter
referred to Justice Robert H. Jackson’s concurrence in Youngstown Sheet &
Tube Co. v. Sawyer (1952):

This hearing comes at a time of great national concern about the
balance between civil rights and the president’s national security
authority. The president’s constitutional powers as commander in
chief to conduct electronic surveillance appear to conflict with what
Congress has said in the Foreign Intelligence Surveillance Act.
This conflict involves very major considerations raised by Justice
Jackson’s historic concurrence in the Youngstown Steel seizure
cases . . . where [he] noted, quote, “What is at stake is the equi-
librium established in our constitutional system.” (Specter 2006)

Jackson’s concurrence has been called “the greatest single opinion
ever written by a Supreme Court justice” (Levinson 2000), establishing the
starting framework for analyzing all future foreign relations and individual
liberties problems.

Youngstown involved a labor dispute in the steel industry during the
Korean War. President Harry S. Truman issued an executive order directing
the secretary of commerce to seize the steel mills and keep them operating.
Truman argued this was a necessary action to prevent “a national catastrophe
which would inevitably result from a stoppage of steel production” (582). The
Court overturned the order, holding that presidential authority “must stem
either from an act of Congress or the Constitution itself” (585). According
to the Court, the Commander in Chief Clause does not give the president
“ultimate power” to “take possession of private property in order to keep
labor disputes from stopping production” (587). That power belongs only
to Congress.

In his concurrence, Jackson contended that the president’s powers “are not
fixed but fluctuate, depending on their disjunction or conjunction with those
of Congress” (Youngstown 1952, 635). He conceived of three categories:
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1. Where the president acts pursuant to express or implied
authorization of Congress, in which case his authority is at
its maximum;

2. Where the president acts in the absence of either a con-
gressional grant or denial of authority, in which case “there
is a zone of twilight in which he and Congress may have
concurrent authority, or in which its distribution is uncertain”

(637); and

3. Where the president acts adversely to the express or implied
will of Congress, in which case his power is “at its lowest

ebb” (637).

Jackson’s concurrence has been widely relied on in later decisions (Paulsen
2002). For example, Dames & Moore v. Regan (1981) involved Jimmy Carter’s
response to the taking of American hostages in Iran. The Court relied on
Jackson’s tripartite framework to uphold President Carter’s power to order the
transfer of Iranian assets out of the country, to nullify attachments of those
assets, and to require that claims would be settled by arbitration rather than
by U.S. courts. The Court quoted Jackson’s concurrence, stating “[bJecause
the President’s action in nullifying the attachments and ordering the transfer
of the assets was taken pursuant to specific congressional authorization, it
is ‘supported by the strongest of presumptions and the widest latitude of
judicial interpretation’” (674).

The lasting impact of Jackson’s concurring opinion underscores the
potential importance of concurrences. Why are they written? What systematic
impact do these opinions have? A concurring opinion is one written by a
judge or justice, in which he or she agrees with the conclusions or results of
the majority opinion filed in the case “though he states separately his views of
the case or his reasons for so concurring” (Black 1991, 200). When justices
write or join a concurring opinion, they demonstrate that they have prefer-
ences over legal rules and they are responding to the substance of the majority
opinion. Concurrences provide a way for the justices to express their views
about the law, and to engage in a dialogue of law with each other, the legal
community, the public, and Congress. “[CJoncurring voices produce the legal
debate that furthers the intellectual development of the law on the Supreme
Court” (Maveety 2005, 139). By studying the process of opinion writing and
the formation of legal doctrine through focusing on concurrences, this book
provides a richer and more complete portrait of judicial decision making.
First, I code concurring opinions into different categories and examine why
a justice writes or joins a particular type of concurrence rather than silently
joining the majority opinion. Second, I provide a qualitative analysis of the
bargaining and accommodation that occurs on the Supreme Court in order
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to further understand why concurrences are published. Finally, I assess the
impact that concurring opinions have on lower court compliance and on the
Supreme Court’s interpretation of its own precedent.

Court Opinions Matter

Legal scholars study the opinions of the Court, dissecting the language in an
effort to understand the law. Practitioners analyze and study the content of
Court opinions in order to provide legal advice to their clients, using cases
to predict what courts will do in a specific case that has yet to come before
them. It is the rationale used in the past that provides the guidance for the
future. Thus, the words used, the reasoning employed, the rationale given,
and the tests devised by the Court, are important to understand. Where do
they come from? How do judges agree on the language used in opinions?

There has been a long-standing debate about how researchers should
study judicial behavior. Attitudinalists! argue that the best way to understand
how judges make decisions is through a scientific, empirical approach, focus-
ing on case outcomes and specifically on the votes of individual justices (see,
e.g., Schubert 1959; Spaeth 1965; Ulmer 1959). Legally oriented scholars
suggest that, in order to understand judicial behavior, we must study the
language of opinions (see, e.g., Mendelson 1963). Although there continues
to be disagreement, many judicial scholars have recognized the real-world
importance of the content of Supreme Court opinions.

The Opinion of the Court is the core of the policy-making power
of the Supreme Court. The vote on the merits in conference
determines only whether the decisions of the court below will
be affirmed or reversed. It is the majority opinion which lays
down the broad constitutional and legal principles that govern
the decision in the case before the Court, which are theoretically
binding on lower courts in all similar cases, and which establish
precedents for future decisions of the Court. (Rohde and Spaeth
1976, 172)

Thus, court opinions matter, not just the vote on the merits, and under-
standing how the opinion writing process works is central to explaining the
development of the law. How is legal precedent formed? How are Supreme
Court opinions developed? These are questions that have become central to
judicial scholars.

Previous literature has focused on explaining case outcomes or the behavior
of individual justices (see, e.g., Pritchett 1948; Rohde and Spaeth 1976; Schubert
1965; Segal and Cover 1989; Segal and Spaeth 1993, 2002). According to the
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attitudinal model, judicial outcomes reflect a combination of legal facts and
the policy preferences of individual justices. “Simply put, Rehnquist vote[d]
the way he [did] because he [was] extremely conservative; Marshall voted the
way he did because he [was] extremely liberal” (Segal and Spaeth 1993, 65).
In short, ideology matters. However, the empirical evidence is based on the
justice’s final vote on the merits; thus it does not explain how opinions are
crafted. In fact, Spaeth (1995) observed, “opinion coalitions and opinion writing
may be a matter where nonattitudinal variables operate” (314).

With this in mind, recent literature has focused on examining the
factors that shape Court opinions (see, e.g., Epstein and Knight 1998;
Maltzman, Spriggs, and Wahlbeck 2000). These proponents of the strategic
model have shown that preferences alone do not account for the choices that
justices make. “Instead, their decisions result from the pursuit of their policy
preferences within constraints endogenous to the Court. These constraints
primarily stem from institutional rules on the Court, which give the Court
its collegial character” (Maltzman et al. 2000, 149). In other words, although
the justices want to maximize their policy preferences and see those policy
preferences reflected in the law, they are nor unconstrained. “Rather, justices
are strategic actors who realize that their ability to achieve their goals depends
on a consideration of the preferences of other actors, the choices they expect
others to make, and the institutional context in which they act” (Epstein and
Knight 1998, 10). For example, the opinion writing process on the Court is
affected by the informal rule that Court opinions constitute precedent only
when supported by a majority of the justices. This means that the justices,
when writing the majority opinion, have to take into account the preferences
of their colleagues and cannot write the opinion solely for themselves.

Scholars have studied the assignment of the majority opinion, the writ-
ing of the majority opinion, the justices’ choice of what bargaining tactics to
use, and the decision of each justice to join the majority decision. However,
the final goal has not been achieved: “explaining the actual content of Court
opinions” (Maltzman et al. 2000, 154). This is the challenge I take up in
this book, specifically by focusing on concurring opinions.

Concurrences versus Dissents

After the Court hears oral arguments, it meets in private to discuss the
cases and to vote. Under Court norms, if the chief justice is in the major-
ity, he assigns the opinion. If the chief is not in the majority, the senior
justice in the majority assigns the opinion. After the opinion is assigned,
the majority opinion author writes a first draft, which is then circulated to
the other justices.
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During the opinion writing process, a justice has various options. First,
the justice can join the opinion. This means he agrees with the majority
opinion and does not want any changes. Second, the justice can ask the
opinion writer to make changes to the opinion, bargaining with the opinion
writer over specific language contained in the draft. Third, the justice can
write or join a regular concurrence, which is a concurrence agreeing with
the result and with the content of the opinion. Fourth, a justice can write
or join a special concurrence, which is a concurrence that agrees with the
result, but does not agree with the rationale used by the majority opinion
writer. Fifth, the justice can write or join a dissent.

In this book, I focus solely on concurrences because concurring opinions
raise a theoretical puzzle for scholars of the Supreme Court and provide a
unique opportunity to differentiate between voting for the outcome versus
voting for the opinion. Because concurring opinion writers agree with who
wins the case, yet are still not satisfied with the legal rule announced in
the opinion, concurring opinions are more difficult to understand than dis-
sents. Dissents disagree with both the outcome and the legal reasoning of
the majority opinion, and previous research shows dissents are primarily the
result of ideology, specifically the ideological distance between the justice and
the majority opinion writer (see Wahlbeck, Spriggs, and Maltzman 1999).
On the other hand, when a justice writes or joins a concurring opinion, one
asks: “Why undermine the policy voice of a majority one supports by filing
a concurrence?” (Maveety 2005, 138).

Additionally, concurrences have more authority than dissents. In
fact, the rules and policies of the case may be less the result of what the
majority opinion holds than the interpretation of the opinion by concurring
justices (see Maveety 2005). Moreover, a Court opinion is not necessarily
“perceived . . . as a discrete resolution of a single matter but as one link in a
chain of developing law” (Ray 1990, 830). Thus, the concurrences bracket-
ing the majority opinion may shape the evolution of the law as they limit,
expand, clarify, or contradict the Court opinion.

Concurrences and Judicial Signaling

To effectuate the rule of law, one must be able to identify controlling legal
principles. Furthermore, because few Supreme Court cases can answer all
questions about an issue, lower court judges must interpret the decision
in order to apply it. In Roe v. Wade (1973), the Court held that the right
to privacy included a woman’s right to choose whether or not to have an
abortion, but did not address spousal consent, parental consent, or Med-
icaid funding. Thus, lower courts had to interpret Roe to apply it to these
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situations. Obviously, the majority opinion itself can communicate to the
lower courts how to apply the rules, tests, and general principles contained
in the opinion, and, in fact, “[p]art of the precedential system is the signal-
ing function to lower courts” (Berkolow 2008, 303).> Former Chief Justice
Rehnquist argued that “an appellate judge’s primary task is to function as
a member of a collegial body which must decide important questions of
federal law in a way that gives intelligible guidance to the bench” (Rehnquist
1992, 270). However, sometimes the Court deliberately leaves legal questions
open, with the intention of resolving them in future cases. Other times,
the controlling legal principle is difficult if not impossible to extract from
the majority opinion. When justices write or join concurring opinions, they
are often revealing their support and understanding of the majority opinion
and their preferences regarding the particular legal issue. “[A] concurring
author . . . offers an internal commentary on the court’s judgment, throwing
partial illumination on the otherwise obscure process that creates majorities”
(Ray 1990, 783).

Based on the foregoing, I argue that concurrences are a form of judicial
signaling, where judges use the signals contained in concurring opinions to
interpret the majority opinion and apply it to the case before them.

This idea of judicial signaling is closely tied to the Supreme Court
agenda setting literature. Scholars have emphasized the extent to which the
work of the justices can be understood as “cues” or “signals” to outside actors
as to the Court’s interests and the possible direction that it wishes to take
the law (see Baird 2007; Pacelle 1991; Perry 1991). Concurrences are the
perfect vehicle for sending cues to other actors because concurring opinions
are not the product of compromise as are majority opinions. A justice writing
or joining a concurrence can explain “with greater precision [his] relationship
to a majority opinion or holding” (Ray 1990, 829). A concurring opinion
writer may signal to the other justices and the legal community the extent
to which he agrees with the rationale of the majority opinion and how
much support he may give in the future. For example, in Morse v. Freder-
ick (2007), the Court addressed whether a school principal may, consistent
with the First Amendment, restrict student speech at a school event when
that speech is reasonably viewed as promoting illegal drug use. In Morse, a
student was suspended from school for displaying a banner reading “Bong
Hits 4 Jesus” across the street from his school during the Olympics torch
relay. Chief Justice Roberts, writing for the majority, concluded that the
principal did not violate the First Amendment by confiscating the pro-drug
banner and suspending the student responsible for it. The majority found
that Frederick’s “Bong Hits” banner was displayed during a school event,
which made this a “school speech” case rather than a normal speech case.?
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Although the Court concluded that the banner’s message was “cryptic,” it
was undeniably a “reference to illegal drugs” and it was reasonable for the
principal to believe that it “advocated the use of illegal drugs.”

Justice Thomas wrote a concurrence, arguing that students in public
schools do not have a right to free speech and that Tinker v. Des Moines
Community School Dist. (1969), a case in which the Court held that students
do not “shed their constitutional rights to freedom of speech or expression
at the schoolhouse gate” (506) should be overruled.* Basically, Thomas did
not believe the majority decision went far enough and signaled his willing-
ness to overrule Tinker and his belief that the First Amendment does not
protect student speech in public schools. He was quite transparent in his
concurrence, specifically stating that he “join[s] the Court’s opinion because
it erodes Tinkers hold in the realm of student speech, even though it does
so by adding to the patchwork of exceptions to the 7inker standard. I think
the better approach is to dispense with 7inker altogether, and given the
opportunity, I would do so” (Morse 2007, 2636).

Justice Alito, joined by Justice Kennedy, wrote a concurrence agreeing
with the majority opinion, but communicated his understanding that the
opinion “goes no further than to hold that a public school may restrict speech
that a reasonable observer would interpret as advocating illegal drug use” and
that “it provides no support for any restriction of speech that can plausibly be
interpreted as commenting on any political or social issue” (2636). Thus, Alito
and Kennedy signaled the limited holding of the majority opinion, specifically
that they would not be willing to extend the reasoning of the case to situations
in which the speech could be classified as political or social speech.

In this scenario, the lower courts must interpret the majority opinion,
and, in addition to reading and analyzing the majority opinion, they may
also rely on the two concurring opinions in order to understand how to
apply Morse to the case before them. The two concurrences communicate
the parameters of the Court’s opinion, the desired take on the majority
opinion they are joining, and the preferences of the justices. These concur-
rences highlight the difference between voting for the resu/t and voting for
the gpinion. One scholar argues:

[J]ustices care most about the underlying legal principles in an
opinion, rather than just which side wins the case. The justices
want legal policy to reflect their policy preferences because they
understand that it is those policies that ultimately influence dis-
tributional consequences in society. It is the legal rule announced
in an opinion (not which party won the case) that ultimately
serves as referents for behavior and alters the perceived costs and
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benefits decision makers attach to alternative courses of action.
(Spriggs 2003)

Concurrences provide justices with discretionary opportunities to voice their
legal perspectives, and, although there are opportunity costs involved with
writing a concurring opinion, justices increasingly choose to write them in
the modern era. Table 1.1 presents the proportion of cases with at least one
concurrence versus the proportion of cases with at least one dissent for the
Warren, Burger, and Rehnquist Courts and Figure 1.1 displays this informa-
tion graphically. During the Warren Court, the proportion of cases with at
least one concurrence was .317 and the proportion of cases with at least one
dissent was .631. During the Burger Court, the proportion of cases with at
least one concurrence jumped to .436 and then went down slightly during
the Rehnquist Court to .427. During the Burger Court, the proportion of
cases with at least one dissent was .638, whereas the proportion of cases with
at least one dissent went down to .586 during the Rehnquist Court.

Why does a justice write or join a concurring opinion rather than
silently joining the majority? What factors influence this decision? What
do concurrences tell us about the opinion writing process on the Supreme
Court? What do they tell us about the bargaining and accommodation that
occurs? Do published concurring opinions have an impact on lower court

©
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Figure 1.1. Proportion of Cases with at Least One Concurrence Versus Proportion
of Cases with at Least One Dissent.
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compliance and even the Supreme Court itself? I address each of these
questions in the following chapters.

The Importance of Concurrences

Concurring opinions are important for many reasons. First, a concurrence can
transform a majority opinion into a plurality. A plurality opinion is one in
which a majority of the Court agrees to the result, but less than a majority
of the justices agree to the reasons behind the decision. The plurality opinion
generally is regarded as a source of uncertainty and instability in the law,
creating confusion in lower courts that are bound to follow the precedent
established by the Supreme Court. In fact, scholars argue that plurality
opinions disrupt the signaling function to lower courts (see Berkolow 2008)
and, in fact, one study shows that lower courts are less likely to comply with
Supreme Court plurality opinions than majority opinions (Corley 2009). Thus,
understanding how concurrences develop and why they are written is crucial
to understanding how the rule of law develops, since rule-of-law values require
that individuals be able to identify controlling legal principles.

Second, concurring opinions may undermine the force of a unanimous
Court. The Court recognized the importance of a unified response in Brown
. Board of Education (1954), a case in which the Supreme Court held that
racial segregation in public schools was unconstitutional. In Brown, Chief
Justice Warren wished to avoid concurring opinions. “He wanted a single,
unequivocating opinion that could leave no doubt that the Court had put
Jim Crow to the sword” (Kluger 1977, 683). Scholars have argued that a
decision accompanied by a concurrence speaks with less authority than a
single unanimous opinion (see Ray 1990) and a recent study found that
cases with a larger number of concurring opinions are more likely than
other cases to be overruled by the Supreme Court in the future (Spriggs
and Hansford 2001).

A third reason concurring opinions are important is that they may
contribute to the development of the law. An example is Justice O’Connor’s
concurrence in Lynch v. Donnelly (1984). In Lynch, the Court found that a
city’s Christmas display, which included reindeer, a Christmas tree, colored
lights, a season’s greeting banner, and a nativity scene, did not violate the
Establishment Clause.” In reaching its decision, the Court applied a three-
prong test, called the Lemon test,® finding that the city had a secular purpose
for the display, the primary effect was not to advance religion, and that there
was no undue administrative entanglement. Justice O’Connor joined the
majority, but wrote a separate concurrence criticizing the Court’s reliance
on Lemon. She proposed a new test, the “endorsement test,” to replace the
purpose and effect prong of the Lemon test by asking “whether the govern-
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ment intends to convey a message of endorsement or disapproval of religion”
and whether the practice in question has the “effect of communicating a
message of government endorsement or disapproval of religion.” Later, in
County of Allegheny v. American Civil Liberties Union (1989), the Court used
O’Connor’s endorsement test, finding that the display of a créche inside a
county courthouse violated the Establishment Clause because it had “the
effect of promoting or endorsing religious beliefs.”

Fourth, a concurring opinion can improve the majority opinion.
“[H]uman nature being what it is, nothing causes the writer to be as solicitous
of objections on major points as the knowledge that, if he does not accom-
modate them, he will not have a unanimous court, and will have to confront
a separate concurrence” (Scalia 1994, 41). According to Justice Scalia:

The dissent or concurrence puts my opinion to the test, provid-
ing a direct confrontation of the best arguments on both sides
of the disputed points. It is a sure cure for laziness, compelling
me to make the most of my case. Ironic as it may seem, I think
a higher percentage of the worst opinions of my Court—not in
result but in reasoning—are unanimous ones. (Scalia 1994, 41)

Justice Ginsburg agrees with Scalia, arguing that “[t]he prospect of a. . . sep-
arate concurring statement pointing out an opinion’s inaccuracies and inad-
equacies strengthens the test; it heightens the opinion writer’s incentive to
‘get it right’” (Ginsburg 1990, 139).

Furthermore, some argue that concurrences reflect democratic values.
“[Dlisagreement among judges is as true to the character of democracy, and as
vital, as freedom of speech itself. . . . Indeed, we may remind ourselves, unanim-
ity in the law is possible only in fascist and communist countries” (Fuld 1962,
926). Thomas Jefferson complained about unanimous opinions “huddled up in
conclave, perhaps by a majority of one, delivered as if unanimous, and with
the silent acquiescence of lazy or timid associates, by a crafty chief judge, who
sophisticates the law to his mind, by the turn of his own reasoning” (Scalia
1994, 34). In fact, Jefferson wrote to Justice William Johnson in 1822, urging
him to return to the English practice of individual opinions. “That of seriatim
argument shows whether every judge has taken the trouble of understanding
the case, of investigating it minutely, and of forming an opinion for himself,
instead of pinning it on another’s sleeve” (Scalia 1994, 34).

Finally, writing a concurrence can be personally satistying to the
Justice.

To be able to write an opinion solely for oneself, without the need
to accommodate, to any degree whatever, the more-or-less differing
views of one’s colleagues; to address precisely the points of law
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that one considers important and 7o others; to express precisely
the degree of quibble, or foreboding, or disbelief, or indignation
that one believes the majority’s disposition should engender—that
is indeed an unparalleled pleasure. (Scalia 1994, 42)

Thus, concurrences may be more revealing than justices’ majority opinions
because they are not the product of compromise (see Wahlbeck, et al. 1999).
For example, Justice Frankfurter remarked that “[w]hen you have to have at
least five people to agree on something, they can’t have that comprehensive
completeness of candor which is open to a single man, giving his own reasons
untrammeled by what anybody else may do or not do if he put that out”
(Phillips 1960, 298). Such analysis, moreover, might assist in discovering mean-
ingful distinctions between justices of similar ideological beliefs. Additionally,
because a concurrence indicates how a particular justice views a given issue,
it may provide insight into how that justice may be expected to vote in the
tuture. Given the significant legal and institutional consequences associated
with concurring opinions, it is important for scholars to understand why a
justice writes or joins a concurring opinion rather than silently joining the
majority opinion. Moreover, it is important to understand what effect, if any,
concurring opinions have on the lower courts and the Supreme Court.

Separate Opinion Writing and the Supreme Court

The Supreme Court is a powerful institution, co-equal with the other branches
of government and prestigious enough that even though it is possessed of
neither “purse, nor sword,” the public accepts its rulings on matters rang-
ing from abortion to sexual orientation, to even settling the dispute of who
won the presidency. Although the Court makes decisions “within a legal
framework” (Baum 2007, 2) there is no doubt that it is a political institu-
tion. The decisions handed down by the Supreme Court affect us in our
everyday lives. Thus, it is important to understand how the justices reach
these decisions. However, the justices operate in relative secrecy, discussing
cases in private, without television cameras and reporters. Although recently
this shroud of mystery has been penetrated (see, e.g., Lazarus 1998; Schwartz
1996; Woodward and Armstrong 1979), the predominant way the public has
to understand the process by which the Supreme Court reaches its decisions
is through its written opinions. Unlike Congress and the president, the Court
must explain and justify its decisions and its policies in writing. The major-
ity opinion of the Court is precedent that is binding on the lower courts.
It becomes the law of the land, having an impact far beyond the parties in
the litigation.
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One reason for the power and prestige of the Court is the unanimity
it exhibited in so many of its pivotal early rulings. Prior to the appointment
of Chief Justice John Marshall, each justice delivered an opinion in each case,
known as seriatim opinions. Marshall ended this practice because he believed
that one opinion representing the decision of the Court would increase the
Court’s prestige and legitimacy. In fact, Marshall placed such a high value on
a united front that not only did he go along with opinions that were contrary
to his own view, he even announced some. Chief Justice Roberts decided to
use Marshall as a model during his first term on the Supreme Court (Rosen
2006). Roberts believes that the unanimity achieved by Marshall is important
to the legitimacy and credibility of the Court.” According to Roberts:

There weren't a lot of concurring opinions in the thirty years when
Marshall was the chief justice. There weren't a lot of dissents.
And nowadays, you take a look at some of our opinions and
you wonder if we're reverting back to the English model where
everybody has to have their say. It’s more being concerned with
the jurisprudence of the individual rather than working toward
a jurisprudence of the Court. (Rosen 2006, 224)

Are we back to seriatim opinions, as Roberts suggests? In the past fifty years,
the number of separate opinions (concurrences and dissents) has increased
dramatically. The predominant explanation for this increase has been framed
in terms of institutional norms (see, e.g., Caldeira and Zorn 1998; Haynie
1992; O’Brien 1999; Walker, Epstein, and Dixon 1988). For example, Walker
et al. attribute the increase in concurrences and dissents to the failed leader-
ship of Chief Justice Stone.

Attitudinalists explain concurrences primarily as a function of policy
preferences (see, e.g., Segal and Spaeth 2002).

Those who join the majority opinion are ideologically closer to
the opinion writer than those who write regular concurrences;
regular concurrers, in turn, are ideologically closer to the major-
ity opinion writer than special concurrers; and to complete the
picture, special concurrers are ideologically closer to the majority
opinion writer than are justices who dissent. (Segal and Spaeth
2002, 386-87)

On the other hand, proponents of the strategic model understand concur-
ring opinions as part of the majority opinion coalition process. For example,
Maltzman, et al. (2000) found that justices are less likely to write or join a
concurrence if the author has cooperated with them in the past.
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Although this line of scholarship has greatly enhanced our under-
standing of concurrences, it has either merged concurrences with dissents
or has lumped concurrences together, basically treating them the same. I
argue that the factors that influence a justice’s decision to write or join a
concurrence are different depending on the type of concurrence (the type
of signal) being written.

Additionally, studies to date have ignored the effect of the rise of
dissensus. Is the practice of separate opinion writing leading to a loss of
confidence in the Court and in turn a lack of compliance by lower courts?
Scholars argue that a decision that is accompanied by a concurrence speaks
with less authority and can undermine the policy voice of the majority
(Maveety 2005; Ray 1990). Moreover, concurring opinions are inconsistent
with traditional consensus norms (Walker et al., 1988) and they represent
“modes of conflict on the Supreme Court” (Caldeira and Zorn 1998, 877).
Specifically, the argument is that the majority opinion is weakened by the
presence of concurring opinions (see, e.g., Hansford and Spriggs 2006;
Spriggs and Hansford 2001) and, consequently, the Supreme Court and
the lower courts will be more likely to treat a precedent accompanied by a
concurrence negatively. However, no one has examined the content of con-
currences in an effort to explain whether the #ype of concurrence influences
lower court compliance. The assumption in the previous literature is that
all concurrences disagree with the majority opinion, and in fact, are similar
to dissents. However, some concurrences support the majority opinion and
others do not. For example, a concurring opinion may clarify the outcome of
the case and strengthen the result. However, a concurrence can also detract
from the impact of the majority opinion by disagreeing with the reasoning of
the majority and pointing out the flaws of the opinion. Thus, differentiating
between the types of concurrences can illuminate the true impact they have
on treatment by subsequent courts.

Types of Concurrences

In order to systematically study Supreme Court opinions, datasets for the
U.S. Supreme Court categorize or “code” opinions. This allows researchers
to quantitatively assess decision making. To date, opinions are simply coded
as either liberal or conservative. However,

[a] decision to support Bakke’s admission to the Davis's medical
school represents a range of possible outcomes, from prohibiting
race from being used as a factor (the Stevens position) to ruling
that the state has a compelling interest in using race but the Davis
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program is not narrowly drawn to meet that interest. Alternatively,
ruling for Davis also represents a range of possible outcomes, not
a single point on a scale. Since the decision on the merits only
decides whether Bakke gets admitted, ruling for him means that
Davis’s program is to the right of a justice’s indifference point, while
ruling against him means that California’s program is to the left
of a justice’s indifference point. (Segal and Spaeth 2003, 35)

Thus, Segal and Spaeth recognize that “by not coding concurrences in
comparison to majority opinions, [they] do lose some information” (35). By
understanding the content of the concurrences that are written or joined by
the justices and understanding where they part company with the majority
opinion, we gain a deeper understanding into the factors that influence justices’
decision making and opinion writing and how the justices use concurrences to
signal other actors. Two previous studies provide insight into how the justices
use concurrences to signal other actors. I briefly discuss each of these works
below and how they inform the typology I use in the present study.

In the Manual on Appellate Court Opinions, Witkin identifies the fol-
lowing different types of concurring opinions with illustrations: “Attempt to
Expand Holding or To Supplement Reasoning,” “Offering Different Theory
to Support Conclusion,” “Attempt to Limit or Qualify Holding,” “Concur-
rence in Judgment Without Opinion,” “Reluctant Concurrence,” and the
“Unnecessary Concurring Opinion.” He also provides advice regarding their
use, such as cautioning a judge against writing the concurrence in judgment
without opinion. “This uninformative statement should be used sparingly. If
the disagreement is not substantial, the main opinion ought to be signed; if
the disagreement is substantial, the reason should be stated” (Witkin 1977,
223). Moreover, he argues that:

[the] concurrence in its broadest sense is based on the right
to participate in the formulation of the decision and opinion;
and the collegial process is designed to explore and reconcile
differences until a joint statement of the conclusion is drafted.
Concurrences based on different grounds, or adding something
that the majority refuses to accept, are justifiable; but a separate
concurring opinion covering the same ground in a different way
seems justifiable only after a genuine effort has been made to
have the substance of the material incorporated into the main
opinion. (Witkin 1977, 225)

Ray (1990) identifies the following concurrences: limiting, expansive,
emphatic, and doctrinal. She then presents a qualitative analysis of the uses
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to which members of the Rehnquist Court have put the concurrence and
then considers the effect of the concurrences on the Court’s decision making
process. She concludes that the concurrence can serve as an “instrument of
judicial discourse,” allowing “at once the principled expression of divergent
views and the occupation of common ground” (Ray 1990, 831).

Thus, in the present study I code concurrences into the following
categories: expansive; doctrinal; limiting; reluctant; emphatic; and unneces-
sary.® This typology is based on the categories described by Witkin (1977)
and Ray (1990). I discuss each category below and provide examples of how
each type is used in Supreme Court decision making.

The first category, the expansive concurrence, attempts to expand the
holding or to supplement the reasoning of the majority opinion. It is “used
to enlarge a holding by suggesting its application beyond the bounds of the
majority opinion” (Ray 1990, 781). For example, in Young v. U.S. (1987)
the Court held that an attorney for a party that is the beneficiary of a
court order might not be appointed as a prosecutor in a contempt action
that alleges the order was violated. Justice Blackmun concurred, stating: “I
join Justice Brennan’s opinion. I would go farther, however, and hold that
the practice—federal or state—of appointing an interested party’s counsel
to prosecute for criminal contempt is a violation of due process” (Young o.
U.S., 1987, 814-15).

The second category is the doctrinal concurrence, which is a concurrence
that offers a different theory to support the Court’s result. This is the “right
result, wrong reason” concurrence (Ray 1990, 800). This concurrence generally
rejects the entire foundation of the Court’s opinion, concurring in the judg-
ment but for an entirely different reason. Thus, these concurrences disagree
with the majority opinion, even though the opinion writer agrees with the
final outcome of the case (who wins and who loses). For example, in Con-
necticut v. Barrett (1987) Justice Brennan wrote: “I concur in the judgment
that the Constitution does not require the suppression of Barrett’s statements
to the police, but for reasons different from those set forth in the opinion of the
Cour?” (530, italics added).

The third category is the Zimiting concurrence, a concurring opinion that
attempts to limit or qualify the holding. The opinion writer argues that certain
parts of the majority’s discussion were unnecessary or thinks the Court has
gone too far in its reasoning or conclusions. The “concurrer acts to rein in
the doctrinal force of the majority” (Ray 1990, 784). The concurrence may
limit the majority opinion to the particular circumstances of the case under
review or may “take the majority to task for addressing an issue not properly
before it” (Ray 1990, 785).

For example, in Colorado v. Connelly (1987), Justice Blackmun wrote:
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I join Parts I, II, III-B, and IV of the Court’s opinion and its
judgment. I refrain, however, from joining Part III-A of the
opinion. Whatever may be the merits of the issue discussed
there . . . that issue was neither raised nor briefed by the parties,
and, in my view, it is not necessary to the decision. (171)

Another example is found in Clarke v. Securities Industry Assn (1987). In
that case, Justice Stevens, joined by Chief Justice Rehnquist and Justice
O’Connor, wrote:

Analysis of the purposes of the branching limitations on national
banks demonstrates that respondent is well within the “zone of
interest” as that test has been applied in our prior decisions.
Because I believe that these cases call for no more than a straight-
forward application of those prior precedents, I do not join Part
II of the Court’s opinion, which, in my view engages in a wholly
unnecessary exegesis on the “zone of interest” test. (409-10)

The tendency for these limiting concurrences is toward contraction.
Moreover, a limiting concurrence can signal to the lower court that support
for the majority decision is not high, and provide a rationale for the lower
court to not comply with the case.

The fourth category is the reluctant concurrence. Here, the opinion
writer makes it clear that he does not want to join the majority’s decision,
but feels compelled to, perhaps because of precedent or because of a desire
to produce a majority opinion on an important issue. An example is found
in Pope v. Illinois (1987). In Pope, petitioners were convicted of obscenity
under Illinois law when they sold certain magazines to police. They appealed
based on the jury instruction given, which was that the jury must determine
that the magazines were without “value” to convict and in order to make
that determination, they must judge how the magazines would be viewed
by ordinary citizens in the State of Illinois. The Court held that the proper
inquiry was not whether an ordinary member of any given community would
find value in the allegedly obscene material, but whether a reasonable person
would find such value in the material.” Justice Scalia concurred with the
opinion, writing:

I join the Court’s opinion with regard to an “objective” or “reason-
able person” test of “serious literary, artistic, political, or scientific
value,” [citations omitted] because I think that the most faithful
assessment of what Mi/ler intended, and because we have not
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been asked to reconsider Miller in the present case. I must note,
however, that in my view it is quite impossible to come to an
objective assessment of (at least) literary or artistic value, there
being many accomplished people who have found literature in
Dada, and art in the replication of a soup can. (504-05)

Scalia concluded his concurrence by stating that “[a]ll of today’s opinions, I
suggest, display the need for reexamination of Miller” (505).

Another example is Justice Brennan’s concurrence in Mathews v. United
States (1988). In Mathews, the petitioner was convicted for accepting a bribe.
The trial court refused to instruct the jury as to entrapment because the
petitioner did not admit all of the elements of the crime. In the majority
opinion, the Court discussed the elements for a valid entrapment defense,
which are government inducement of the crime and lack of a predisposition
on the part of the defendant to engage in the criminal conduct. Predisposition
focuses on whether the defendant was an “unwary innocent” or an “unwary
criminal.” Although he joined the majority opinion, which held that a defen-
dant is not precluded from an entrapment instruction even if he denies one
or more elements of the crime, Justice Brennan had dissented four times in
cases holding, as Mathews did, “that the defendant’s predisposition to commit
a crime is relevant to the defense of entrapment” (66). Although it was clear
from his concurrence that his views had not changed, he acknowledged that
“I am not writing on a clean slate; the Court has spoken definitely on this
point” (67). Thus, he “bow[ed] to stare decisis” (67).

The fifth category is the emphatic concurrence, which emphasizes some
aspect of the Court’s holding (see Ray 1990), and functions largely as a means
of clarification. For example, in INS v. Cardoza-Fonseca (1987), INS began
proceedings to deport Cardoza-Fonseca, and she applied for two forms of
relief in the deportation hearings—asylum and withholding of deportation.
An immigration judge denied her requests, finding that Cardoza-Fonseca had
not established a “clear probability of persecution,” which the judge believed
was the standard for both claims. The Supreme Court held that a person is
entitled to the discretionary relief of asylum if he shows he cannot return
home because of “persecution or a well-founded fear of persecution” and a
person is entitled to the mandatory relief of withholding deportation if he
demonstrates a “clear probability of persecution” if he returns home. Blackmun’s
concurrence in INS v. Cardoza-Fonseca (1987) emphasized his understanding
that the majority opinion directed the INS to appropriate sources to help it
define the meaning of the “well-founded” fear standard and that the meaning
would be refined in later litigation. Thus, the justice who writes or joins an
emphatic concurrence is clarifying his or her understanding of the opinion.
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Another example is provided by Justice Powell’s concurrence in FC.C.
v. Florida Power Corp. (1987, 245). In this case, three cable operators alleged
that the rates charged by utility companies for using utility poles for string-
ing television cable were unreasonable. The FCC set new rates under the
Pole Attachments Act and the utility company filed suit, claiming the Act
violated the Fifth Amendment’s takings clause. The Supreme Court held that
the Act did not constitute a “taking.” Justice Powell concurred, “writ[ing]
only to state generally my understanding as to the scope of judicial review
of rates determined by an administrative agency.”

Finally, the last category is the unnecessary concurrence, which is a con-
currence in judgment without opinion. According to Witkin (1977), this type
of concurrence “produces all the evils of a concurring opinion with none of
its values; i.e., it casts doubt on the principles declared in the main opinion
without indicating why they are wrong or questionable” (223). This type of
concurrence could mean that the concurring justice does not agree with the
principles in the majority opinion, or that he agrees with them but not with
the reasoning or authorities set forth to support them, or that he agrees with
only some of the principles, or that he neither agrees nor disagrees, or that
he objects to something in the opinion (perhaps a quote, humor or satire,
or even punishment of a litigant) and withholds his signature because the
majority opinion writer would not take it out. However, because the justice
has not revealed why he or she is concurring, one is left to speculate regard-
ing the possible reason.

Outline of the Book

In order to understand concurring opinion writing on the U.S. Supreme
Court, in Chapter 2 I use the typology mentioned earlier to explain why a
justice writes or joins a concurring opinion rather than silently joining the
majority. This typology is important because it shows the way the justices
engage in a dialogue about the law and communicate their relationship to
the majority opinion and their preferences about legal rules. By categorizing
concurrences into different types and distinguishing between concurrences, I
show that some concurrences support the majority decision, whereas others
do not. Some concurrences contract the majority decision, whereas others
expand the reach of the majority decision. My theory is that different types
of concurrences are influenced by different factors, which I show by using
a multinomial logit model.

In Chapter 3, I provide a qualitative analysis of the bargaining and
accommodation that occurs on the Supreme Court in order to understand
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why concurrences are published. When are efforts at bargaining successful
and when do they fail> Do concurring opinions result from failed negotia-
tions? Using the private papers of Justices Harry A. Blackmun and Thurgood
Marshall, I show that, although policy objectives clearly affect the justices’
behavior, there are other factors that come into play.

In Chapter 4, I assess the impact that concurring opinions have on
lower court compliance. Additionally, I examine the impact that concurring
opinions have on the Supreme Court’s interpretation of its own precedent.
I show that concurrences do matter, but that it is important to understand
what type of concurrence accompanies a majority opinion.

Using the foregoing methodologies, I show the value of exploring the
content of concurrences. Treating concurrences as disagreement or lumping
concurrences together without differentiating between them camouflages
the true influence of attitudinal and nonattitudinal factors. The factors that
influence a justice’s decision whether to write or join a concurrence are dif-
ferent depending on what type of concurrence is being written. Specifically,
the decision to write or join a particular type of concurrence is a complex
decision that involves justice-specific, case-specific, and institutional factors.
By examining the memoranda between Blackmun and Marshall and the
other justices and the memoranda from their clerks, additional insight is
gained into the bargaining and accommodation that occurs on the Supreme
Court, with an emphasis on how concurring opinions are created. Finally,
the justices of the Supreme Court, by using concurrences as judicial signals,
have the potential to influence the impact that the majority decision has
on lower courts and on how the Supreme Court treats its own precedent
in the future. This book shows the importance of differentiating between
the impact a justice has by joining the majority on the merits vote and the
impact the justice has in the actual language used in the concurrence he or
she writes or joins. All of this demonstrates the importance and necessity
of taking a first step toward that final goal: explaining the actual content
of Court opinions.
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Modeling Concurring Behavior

In Washington v. Glucksberg (1997) the Court addressed whether the Con-
stitution provides any right to a physician’s assistance in ending one’s life.
Specifically, Glucksberg involved Washington’s ban on “promoting a suicide
attempt” (705). The state defined this crime as “knowingly caus[ing] or
aid[ing] another person to attempt suicide” (705). Chief Justice Rehnquist
wrote the Court’s opinion, which was joined by O’Connor, Scalia, Kennedy,
and Thomas. Rehnquist phrased the issue at a very high level of generality:
“whether the ‘liberty’ specially protected by the Due Process Clause includes
a right to commit suicide which itself includes a right to assistance in doing
s0” (723). The Court concluded that there was no fundamental right to com-
mit suicide and that the state’s interest in regulating suicide was rational.
Thus, the statute was upheld.

O’Connor supplied the critical fifth vote in support of Rehnquist’s opinion,
and wrote a concurrence. Rehnquist’s opinion essentially sought to close the
door on any arguments concerning a fundamental right associated with assisted
suicide. O’Connor, although agreeing that the Constitution does not protect a
“generalized right to ‘commit suicide,”” (797) mentioned a narrower issue about
which she reserved judgment, namely “whether a mentally competent person
who is experiencing great suffering has a constitutionally cognizable interest
in controlling the circumstances of his or her imminent death” (798).

Why did O’Connor choose to write this concurrence? What determines
the type of concurring opinion a justice chooses to write or join? I argue
that different types of concurrences are influenced by different factors. Here,
I focus on cases decided during the 1986-1989 terms. Using the Justice-
Centered Rehnquist Court Database (Benesh and Spaeth 2003), I code each
concurrence accompanying the majority opinion according to the typology
described in Chapter 1. A list of each case, along with the code assigned to
each concurrence and the justice who wrote the concurrence, is contained
in the appendix.

21
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Rise in Concurring Opinions

Chief Justice Marshall was responsible for the tradition of consensus on
the Supreme Court. Marshall changed the practice of each justice writing
an opinion in each case—seriatim opinions—to one opinion representing
the decision of the Court. In fact, Marshall discouraged separate opinions,
believing that unanimous decisions would increase the Court’s prestige and
legitimacy. Justice Samuel Chase wrote the first concurrence during the
Marshall Court, issuing a one-sentence concurrence in an 1804 insurance
case.! Justice Bushrod Washington followed the next year with the Marshall
Court’s first recorded dissent.?

With the rise of individual opinions, the majority opinion has become
devalued (see O’Brien 1999). “[ When individual opinions are more highly
prized than opinions for the Court, consensus not only declines but the Court’s
rulings appear more fragmented, uncertain, less stable, and less predictable”
(O’Brien 1999, 111). Figure 2.1 shows the rise of separate opinion writing
on the Supreme Court.?

The predominant explanation for separate opinion writing has been
framed in terms of institutional norms. Walker, et al. (1988) described the

T T T T
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Year

Prop. of cases with ~ _ _ Prop. of cases
at least 1 conc. with at least 1 dissent

Figure 2.1. Proportion of Cases with Concurring and Dissenting Opinions, 1937-2004
Terms.
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increase in dissenting and concurring opinions as changing norms of the
Supreme Court, altering “the Court’s decision-making regime” (362). They
examined the following factors possibly contributing to the increasing rates
of concurring and dissenting opinions: (a) Congressional enactment of the
Judiciary Act of 1925; (b) changes in the Court’s caseload; (¢) the promotion
of a sitting associate to be chief justice; (d) changes in the Court’s composi-
tion; and (e) the leadership of the chief justice. They concluded, “much of the
responsibility for changing the operational norms of the Court from institu-
tional unity to permitting free expression of individual views can be attributed
to the leadership of Harlan Fiske Stone” (Walker, et al. 1988, 384).

Haynie (1992), building on the work of Walker, et al. (1988), investi-
gated the effects of individual leadership styles using a time-series analysis.
Haynie’s research distinguished between concurring and dissenting opinions,
finding that the increase in concurring opinions occurred not during Stone’s
tenure but during that of Chief Justice Hughes and continued under Chief
Justice Stone. “[T]he additional analysis of the rise of concurring opinions
helps to unravel the puzzle. It appears that under Hughes, cohorts were
indeed more likely to express their disagreement with the means to the ends.
They were not as willing to express their disagreement with the means and
the ends” (Haynie 1992, 1167).

O’Brien (1999) argues that the increase in dissenting and concurring
opinions preceded Stone’s chief justiceship. He attributes the demise of the
norm of consensus to the legal liberalism brought by the New Deal justices.
“They quickly began disagreeing and pursuing their differences over conflicting
tenets of liberal legalism in individual opinions” (O’Brien 1999, 103).

Caldeira and Zorn (1998) researched the levels of concurrence and
dissent on the Court, arguing that they are functions of “consensual norms,”
norms that are influenced by the behaviors of the individual justices. These
norms cause concurrences and dissents to fluctuate around a common level.
They found that dissents and concurrences move together over time, evidence
that consensual norms appear to influence substantially both concurrences
and dissents on the Court.

Although all of these studies have greatly increased our understanding
of the influences on concurrences in the aggregate, we still do not understand
why an individual justice chooses to write or join a concurrence. What influ-
ences the type of signal the justice is sending? The next section addresses
the studies that have examined concurrences on an individual level.

Explaining Concurrences on an Individual Level

The dominant model of Supreme Court decision making is the attitudinal
model (Segal and Spaeth 2002). Proponents of this model view the justices
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of the Supreme Court as policy-oriented actors who vote their true policy
preferences. “Simply put, Rehnquist vote[d] the way he [did] because he
[was] extremely conservative; Marshall voted the way he did because he was
extremely liberal” (Segal and Spaeth 2002, 86).

Attitudinalists explain concurrences primarily as a function of their
policy preferences.

Those who join the majority opinion are ideologically closer to
the opinion writer than those who write regular concurrences;
regular concurrers, in turn, are ideologically closer to the major-
ity opinion writer than special concurrers; and to complete the
picture, special concurrers are ideologically closer to the majority
opinion writer than are justices who dissent. (Segal and Spaeth
2002, 386-87)

Segal and Spaeth (2002) addressed special concurrences in an attempt
to understand why a justice writes a special concurrence. Specifically, they
analyzed the “culpability” index for each justice, which they explain is the
extent to which each justice allows his or her policy preferences to prevent
the Court from forming a majority opinion coalition in a given case. Specifi-
cally, the “culpability” index is based on the number of special concurrences
that prevented a majority opinion coalition from forming. They did not find
much differentiation among the justices, concluding that attitudes were not
responsible for the justices’ behavior. Instead, they reasoned that individual
personality characteristics were responsible for a justice choosing to write or
join a special concurrence. This examination, in addition to focusing only on
special concurrences, did not address any other variables that would explain
concurring opinion writing.

Rational-choice explanations predicting that justices act strategically
begin with the underlying premise of the attitudinal model, but proponents
of this model argue that there are constraints placed on the justices that make
it impossible for them to achieve their true preferences (see Epstein and
Knight 1998; Maltzman, et al. 2000). Thus, justices may take positions that
do not represent their true ideal point in order to maximize their preferences
when they know they cannot win on their true preferences.

Strategic approaches to judicial decision making understand concurring
opinions as part of the majority opinion coalition process (see, e.g., Maltzman,
et al. 2000). One recent study examined why an individual chooses to author
or join a separate opinion (Wahlbeck, et al. 1999). Using data from the Burger
Court, the authors tested the influence of attitudinal, strategic, and institutional
factors on justices’ decisions to author or join a regular concurrence, special
concurrence, or a dissent, as opposed to joining the majority opinion. They
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found that the willingness of a justice to disagree with the majority’s legal
reasoning stems from a combination of attitudinal, strategic, and institutional
factors. Specifically with respect to concurrences, they found that the farther
a justice is ideologically from the majority opinion author, the more likely
he or she is to write or join a special concurrence or a regular concurrence.
Although the complexity of a case increases a justice’s tendency to write a
concurrence, it has no effect on the decision to join a concurrence. They
also found that justices are less likely to write or join a concurrence if the
majority opinion author has cooperated with them in the past. Political and
legal salience also generally increase the chances that a justice will concur.
Furthermore, in a case involving a minimum winning conference coalition,
justices are less likely to write or join a special concurrence. With regard to
institutional factors, they found that Chief Justice Burger was less likely to
write special concurrences and that justices are less likely to write a concur-
rence as the end of the Court’s term approaches. However, this study, with
the exception of differentiating between regular and special concurrences,
treated all concurrences exactly the same. Thus, although we are beginning
to understand the factors that influence an individual justice’s decision to
write or join a concurrence rather than silently joining the majority opinion,
we still do not understand why a justice decides to write or join a particular
type of concurring opinion.

Scholars recently have turned their attention to concurrences in an
effort to understand opinion writing (see Maveety 2002, 2003; Turner and
Way 2003; Way and Turner 2006). Maveety (2002) argues that concurrences
show that judicial policy goals should be thought of as bifurcated: policy
in case outcomes, and policy in doctrinal rules. This means that justices
achieve their policy goals when they vote for the outcome and they achieve
their doctrinal goals through concurrences. In one study, Maveety (2003)
presented a preliminary research design, using data from the 2002 term. She
examined the doctrinal messages of the concurring opinions in that term in
order to show substantive disagreement between the concurring opinion and
the opinion of the Court over the policy and she examined the content of
“choral” concurring opinions in order to show communication of legal debate
among the justices in majority coalitions. Way and Turner (2006) also ana-
lyzed the content of concurrences by coding them according to four broad
themes: ground laying, signaling, preserving, and weakening. They coded the
concurrences written by the Rehnquist Court justices between the 1991 and
2001 terms. They found that several institutional factors, including citations
to previous cases, the number of justices joining the concurrence, and the
extent to which the author joins the majority opinion are important predic-
tors of the type of concurrence. However, this study did not address many
relevant variables, such as importance of the case. Additionally, although



26 Concurring Opinion Writing on the U.S. Supreme Court

the study did address ideology, it did not address any other justice-specific
factors. In the next section, I develop an explanatory model to account for
why a justice joins or writes a particular type of concurrence rather than
silently joining the majority decision.

Specifying a Model of Concurring Opinion Writing

For the most part, previous literature has either merged concurrences with
dissents or has treated all different types of concurrences as the same, with
the exception of differentiating between regular and special concurrences.
Additionally, the concurring opinion is characterized as dissensus, described
as “leav[ing] an impression of dissonance within the tribunal” (Schwartz 1957,
351). However, as explained in Chapter 1, some concurrences support the
majority opinion, whereas others do not. Specifically, limiting, doctrinal, and
reluctant concurrences are not completely supportive of the majority decision,
whereas expansive and emphatic concurrences are. Although unnecessary con-
currences do not support the reasoning of the decision, they do not provide
any reasons for the refusal to sign on to the majority opinion. The model I
constructed here takes into account these differences in concurrences.

Justice-Specific Factors

Ideology plays a part in determining the type of concurring opinion. One
would expect that a limiting concurrence is more likely to be written by a
liberal justice who signs on to a conservative decision or by a conservative
justice signing on to a liberal opinion. A limiting concurrence may signal to
a lower court a strategy for limiting the scope of the majority’s reasoning.
Similarly, an expansive concurrence is more likely to be written by the most
liberal justice who signs on to a liberal decision or by the most conservative
justice voting for a conservative decision.

Ideology also should influence the decision to author a reluctant con-
currence because the author does not want to join the majority opinion, yet
feels compelled to because of institutional reasons, such as precedent or the
desire to produce a badly needed majority opinion.

In order to evaluate these hypotheses empirically, I use a measure of
individual justice ideology interacted with the ideological direction of the
case. The measure is the difference between the majority opinion writer and
the justice’s Segal-Cover scores (Segal and Cover 1989).* I then interacted
that difference with directional dummies for the decisions (1 = conservative
decision, =1 = liberal decision). Thus, the variable is negative if the justice
is either less liberal than the majority opinion writer in a liberal decision or
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less conservative than the majority opinion writer in a conservative decision
and the variable is positive if the justice is more liberal than the majority
opinion writer in a liberal decision and more conservative than the majority
opinion writer in a conservative decision.

Scholars have found that justices with certain personal background
characteristics, such as being a former law school professor, write concurrences
in a larger proportion of cases (see Brenner and Heberlig 2002). This may
be because justices accept the professional norms and incentives of academics
to express and publish their own views. In short, academia encourages the
expression of disagreement. Do these justice-specific characteristics influence
the #ype of concurrence a justice writes or joins? I would expect justices who
previously taught at a law school to be more sensitive to the nuances of the
law and its language; thus, it follows that these justices would be more likely
to write or join limiting, expansive, or doctrinal concurrences because these
types of concurrences are either concerned with the policy implications of
the majority opinion or are an effort to shape the direction of the law. The
measure for having previously taught at a law school is dichotomous (1 =
did; 0 = did not). Data on each justice were obtained from the U.S. Supreme
Court Compendium (Epstein, Segal, Spaeth, and Walker 2007).

Finally, cooperation has been shown to influence separate opinion
writing on the Supreme Court (see Wahlbeck, et al. 1999; Maltzman, et
al., 2000). In short, justices use a tit-for-tat strategy during the opinion
writing process.

Strategic justices recognize another form of interdependency of
choice—the nature of the cooperative relationship between pairs
of justices. Because justices are engaged in long-term relation-
ships with their colleagues, over time justices presumably learn
to cooperate and engage in reciprocity, rewarding those who
have cooperated with them in the past and punishing others.
(Maltzman, et al. 2000, 20-21)

For example, Segal and Spaeth (1993) suggest that justices are more likely
to write separately when O’Connor is the majority opinion writer because
of her tendency to write separate opinions. Thus, I posit that past inter-
actions between the justices should affect their decisions regarding what
type of concurrence to write. Since limiting and doctrinal opinions argu-
ably detract from the message of the majority, I expect that these types of
opinions will be less likely if the justice has a cooperative relationship with
the majority opinion writer. To measure cooperation between the justices,
I use Westerland’s (2004) measure of cooperation, which is the agreement
rate for nonmajority opinions (regular concurrences, special concurrences,
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and dissents), which is then multiplied for each justice dyad in each term.
For example, Scalia joined 33 percent of Thomas’s nonmajority opinions in
2000, whereas Thomas joined 41 percent of Scalia’s nonmajority opinions
for that term. Thus, their cooperation score for that term is .14, which is
.33 multiplied by .41.°

Case-Specific Factors

Scholars have argued that when a case is more complex, it is less likely
that the opinion will reflect a justice’s policy preferences, which will lead to
more separate opinions (see Wahlbeck, et al. 1999). Because limiting and
doctrinal opinions do not wholeheartedly support the policy articulated by the
majority, I expect that when a case is complex, a justice will be more likely
to join or author either a limiting or doctrinal concurrence. Moreover, an
emphatic concurrence may be prompted by its author’s inability to negotiate
the insertion of some clarifying language into an otherwise acceptable major-
ity opinion (see Ray 1990). Thus, an emphatic concurrence may be more
likely to be joined or written in complex cases, where it is more difficult to
accommodate all of the justices. I count the number of legal provisions relied
on and the number of legal issues raised in the precedent (see Benesh and
Reddick 2002) as a way to measure complex cases.

Another relevant consideration for the justices is the importance of
the case to them and also to external political actors and the public. In
unimportant cases, justices may be willing to ignore their preferences and
create an illusion of consensus. Furthermore, the policy implications of an
important case are broader. Thus, I expect that a justice will be more likely
to write or join a limiting or expansive concurrence if the case is important.
Additionally, I expect that a justice will be more likely to write or join a
doctrinal concurrence in an important case because the justice wishes to
alter and shape the direction of the law in the future. Finally, the emphatic
concurrence may be more likely to be written or joined in important cases
in order to provide clarity.

I include two variables to assess importance. The first is a measure of
political salience, coded 1 if the case is a major case using 7he New York
Times measure, and 0 otherwise (Epstein and Segal 2000).® The second is
a measure of legal salience, which is measured as whether an opinion over-
turned precedent or declared a state or federal law unconstitutional. This
was determined by using the Justice-Centered Rehnquist Court Database
(Benesh and Spaeth 2003). If a case overruled one or more of the Court’s
own precedents or overturned a piece of state or federal legislation, I coded
the case as 1, 0 otherwise.
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Previous research has shown that when a winning coalition is small,
majority opinion authors seek to accommodate their colleagues (see Murphy
1964; Wahlbeck, Spriggs and Maltzman 1998). Wahlbeck, et al. (1999) found
that justices in a minimum winning, majority conference coalition are less
likely to write or join a special concurrence. Because doctrinal concurrences
disagree with the reasoning of the Court, and, consequently, are more likely
to be classified as special concurrences, a doctrinal concurrence probably is
less likely to be written or joined in cases involving a minimum winning
coalition.” Additionally, it is probably the case that a limiting concurrence is
less likely in cases involving a minimum winning coalition. The reason for
this expectation is because in the case of Marks v. United States (1977), the
Supreme Court formalized the “narrowest grounds doctrine.” According to
this doctrine, when a fragmented Court decides a case and no single rationale
explaining the result has the vote of five justices, “the holding of the Court
may be viewed as that position taken by those Members who concurred in
the judgments on the narrowest grounds” (193). Thus, in cases involving a
minimum winning coalition, the majority opinion writer should be more likely
to accommodate the justice who wishes to limit the reach of the majority
opinion because if he does not, that justice may be in a position to control
the policy promulgated by the Court.

Additionally, the emphatic concurrence has been described as the
safety valve that permits a justice to join with or make possible a majority
(Ray 1990). By allowing its author to clarify his or her understanding of the
Court’s holding, the emphatic concurrence may in some instances work to
create a fragile consensus. If this is true, the emphatic concurrence may be
used more often in closely divided cases, such as cases involving minimum
winning coalitions.

The measure I use for minimum winning coalition is from the Jus-
tice-Centered Rehnquist Court Database (Benesh and Spaeth 2003) and
is coded 1 if yes, O otherwise. If coded 1, this means the reported vote in
the case was decided by a one-vote margin or by a two-vote margin when
the winning coalition has five votes or less. Therefore, minimum winning
coalitions are those decided by 5-4 and 4-3, or by a 5-3 or 4-2 vote that
reverses the decision of the lower court.

Institutional Factors

The chief justice is in a special position given his institutional role, and,
consequently, is less likely to write concurring and dissenting opinions (see
Brenner and Heberlig 2002), perhaps because he is likely to believe that
writing dissenting and concurring opinions will reflect a lack of leadership
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on the Court. O’Brien (1999) explained that Rehnquist wrote fewer dissent-
ing and concurring opinions after becoming chief. Additionally, research has
shown that chief justices are less likely to write or join special concurrences
(Wahlbeck, et al. 1999). Thus, given that limiting, doctrinal, and reluctant
concurring opinions do not support the majority opinion, I expect that
Rehnquist is less likely to write or join those types of opinions. Further-
more, the unnecessary concurrence, although it does not provide a reason
for the disagreement, does not join the majority opinion, merely concurring
in the outcome. Therefore, Rehnquist is less likely to note an unnecessary
concurrence.® I coded each observation for Chief Justice Rehnquist as 1,
0 otherwise.

Acclimation effects may influence the type of concurrence the justice
chooses to write or join (see Hettinger, Lindquist and Martinek 2003;
Wahlbeck, et al. 1999). New justices do not have any Supreme Court
experience to guide their behavior. They must acclimate themselves to their
new environment, learning the expectations of the Court, and the different
norms and procedures (see Hettinger, et al. 2003; 2006). This means that
new justices may be more likely to avoid conflict or vote more moderately
because they are unsure about their place on the Court. Thus, I expect that
“freshman” justices will be less likely to write or join the concurrences that
are less supportive of the majority opinion: limiting, doctrinal, and reluctant.
I created a freshmen variable, which was coded 1 if a justice had served less
than two complete terms on the bench, 0 otherwise.

Table 2.1 summarizes the hypotheses presented here.

Table 2.1. Summary of Hypotheses

Variable Type of Concurrence Influenced
Justice-specific
Ideological compatibility Limiting, expansive, reluctant
Taught law Limiting, expansive, doctrinal
Cooperation Limiting, doctrinal

Case-specific

Complexity Limiting, doctrinal, emphatic

Importance Limiting, expansive, doctrinal, emphatic

Minimum winning coalition Doctrinal, emphatic, limiting
Institutional

Chief justice Limiting, doctrinal, reluctant, unnecessary

Freshman justice Limiting, doctrinal, reluctant
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Estimating a Model of Concurring Opinion Writing

Having developed a comprehensive explanation of an individual justice’s deci-
sion to write or join a particular type of concurrence rather than joining the
majority, I now test this explanation using empirical data. As stated earlier,
the data to test these hypotheses come from the Justice-Centered Rehnquist
Court Database for the terms 1986 through 1989 (Benesh and Spaeth 2003).
The population is all orally argued, signed opinions. Because this study
focuses on justices who agree with the result, I excluded the observations in
which the justice dissented. I also excluded opinions concurring in part and
dissenting in part, because they do not accept the Court’s judgment in its
entirety (Ray 1990).° Finally, I excluded the observations where the justice
was the majority opinion writer, given that I am explaining why justices
decide to write or join concurring opinions.'

Of the 3,033 justice observations, 2,646 (87%) joined the majority
opinion, whereas 387 (13%) of the observations involved a justice writing or
joining a concurrence. Of those 387 observations, 120 (31%) were limiting
concurrences, 16 (4%) were reluctant, 53 (14%) expansive, 51 (13%) emphatic,
138 (36%) doctrinal, and 9 (2%) unnecessary. Although a majority of the
concurrences are expressing disagreement in some fashion with the majority
opinion, more than 25 percent of the concurrences are quite supportive of
the majority decision. Thus, treating all concurrences as disagreement masks
important differences and variations among the justices’ behavior.

Table 2.2 (next page) presents the type of concurrence written or
joined by each justice.

As shown in Table 2.2, limiting and doctrinal concurrences are used
more frequently by a majority of the justices who choose to write or join a
concurrence. Thus, it appears that the concurrence is mostly used as a way
to contract and limit the reach of the majority opinion or used as a “right
result, wrong reason” device. Chief Justice Rehnquist wrote or joined the lim-
iting concurrence the most as a percentage of the total concurrences (35.7%)
although he only wrote or joined fourteen concurring opinions. Scalia, on the
other hand, wrote or joined seventy-six concurring opinions. Marshall and
Brennan wrote or joined the doctrinal concurrence the most as a percentage
of their total (53% and 45.2%, respectively). Clearly, concurrences serve as a
way for the justices to express their preferences not just with the disposition
of the case (who wins and who loses), but also over the substantive policy
that the opinion represents.

The dependent variable is the type of concurrence. I estimated a multi-
nomial logit model on a seven-category dependent variable: justice joins major-
ity opinion, justice writes or joins a limiting, reluctant, expansive, emphatic,
doctrinal, or an unnecessary concurrence. Multinomial logit is the appropriate
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estimator when the dependent variable is a nominal variable with multiple
categories (Long and Freese 2001). Because this technique estimates the likeli-
hood that an action will be chosen compared with another alternative, which
serves as a base, it provides six sets of estimates. In this model, joining the
majority opinion serves as the base. Table 2.3 summarizes the results, indicat-
ing which variables did, in fact, influence the type of concurrence written and
the direction of the substantive effect. This table shows the likelihood that
a judge will file a particular type of concurrence relative to the likelihood of
simply joining the majority opinion. For interested readers, the full statistical
results of the multinomial logit estimation appear in the appendix, along with
descriptive statistics for all of the independent variables.

As Table 2.3 (next page) indicates, ideological compatibility between
the justice and the majority opinion writer, interacted with the ideological
direction of the majority decision, decreases the likelihood of a reluctant
concurrence; however, this variable has no effect on writing or joining an
expansive or limiting concurrence.

As expected, teaching law increases the likelihood of a limiting or an
expansive concurrence. Justices who have taught at a law school are perhaps
more sensitive to the language of the law. They have experience analyzing the
language of opinions, and how lower courts and the Supreme Court interpret
that language. Both limiting and expansive concurrences either are concerned
with the policy implications of the majority opinion or are an effort to shape
the direction of the law. Thus, these types of concurrences are more likely
when the justice has previous experience as a law professor.

Cooperation decreases the likelihood of limiting or doctrinal concur-
rences, as expected, and also decreases the likelihood of an emphatic concur-
rence, which is surprising. Perhaps because an emphatic concurrence merely
emphasizes some aspect of the Court’s holding, the fact that a justice writes
this type of concurrence reflects the inability of the justice and the majority
opinion writer to bargain successfully over the language of the opinion. This
seems more likely to be the case when the justices do not have a coopera-
tive relationship.

The case-specific variables are good predictors of the likelihood of the
types of concurrences written or joined by the justices. As the number of
issues and legal provisions increases, limiting, emphatic, or doctrinal con-
currences are more likely. Important cases, both politically important and
legally important, are related to the types of concurrences. Additionally, if a
case involves a minimum winning coalition, the majority opinion writer is
more likely to bargain with the justice, leading to a decreased likelihood of
limiting or doctrinal concurrences.

Variables relating to institutional roles help predict the occurrence of
specific types of concurrences. The chief justice is less likely to write or join a
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limiting, doctrinal, or unnecessary concurrence because of collegiality concerns
and a freshman justice is less likely to write or join a limiting concurrence.

Table 2.3 and the discussion so far have focused simply on which fac-
tors matter and whether they make a particular type of concurrence more
or less likely. Table 2.4 (next page) provides the meaning of the statistical
results in substantive terms. Based on the full estimation results (reported in
the appendix), Table 2.4 presents a variety of predicted probabilities for each
of the statistically significant variables. The first row of the table shows the
baseline predicted probability of joining the majority opinion or writing a
particular type of concurrence. These baseline probabilities are computed by
holding all continuous variables (such as ideological compatibility and coopera-
tion) at their mean values, while holding all discrete variables (such as legal
salience and chief justice) at their modal values. The resulting probabilities
are the equivalent of the average probability of observing each outcome and
provide a useful starting point for evaluating the magnitude of the influ-
ence of each variable. As reported in Table 2.4, the likelihood of writing or
joining any type of concurrence is quite low. Specifically, the probability of
a doctrinal concurrence is the highest at .039. The probability of a limiting
concurrence is .030, the probability of a reluctant concurrence is .005, the
probability of an expansive concurrence is .011, and the probability of an
emphatic concurrence is .018.

The remaining rows in Table 2.4 report the predicted probabilities
for each outcome as I allow each statistically significant variable to take on
different values, while holding all of the other variables constant at their
respective baseline values.

Consider first the teaching law variable. As noted previously, this
variable matters in terms of predicting limiting and expansive concurrences.
Comparing the baseline predicted probabilities of observing a limiting and
expansive concurrence (in which the justice has not taught law) with the
predicted probabilities of observing a limiting and expansive concurrence
when the justice has experience teaching law gives a sense of the substan-
tive effects of this variable. The difference in absolute terms is rather small,
with a .02 increase in the probability of a limiting concurrence and a .01
increase in the probability of an expansive concurrence. The fact that these
changes are small in absolute terms is not at all surprising given that the
likelihood of any type of concurrence is quite small to begin with. When
the effects are considered in terms of percentage change, the effects are quite
substantial, with the probability of a limiting concurrence almost twice as
likely and an expansive concurrence about twice as likely if the justice has
experience teaching law.

A legally important case has a great effect on the probability of a limit-
ing and expansive concurrence. Both types of concurrences are twice as likely
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if the case overturned precedent or declared a state or federal law uncon-
stitutional. Whether a case involves a minimum winning coalition strongly
affects whether a justice writes or joins a doctrinal concurrence, decreasing
the predicted probability by .028. Since a doctrinal concurrence disagrees with
the reasoning employed by the majority and also is more likely to be a special
concurrence, meaning the justice does not sign on to the majority opinion,
the majority opinion writer has great incentive to bargain successfully with
the justice in cases involving a minimum winning coalition in order to create
binding precedent. The chief justice is also much less likely to write or join
a doctrinal concurrence, decreasing the predicted probability from .039 to
.005 and he is much less likely to write or join a limiting concurrence, with
the predicted probability decreasing by more than 50 percent.

In the discussion of substantive results so far, I have discussed the
effect of a single variable on the probability of the justice writing or joining
a specific type of concurrence. Next, I set several variables to hypothetical
values and I compute the predicted probability associated with the different
combination of values. I find that, although the baseline probabilities are
quite low, they can vary quite dramatically.

For example, take a case that is politically important, legally important,
and complex. Additionally, the case does not involve a minimum winning
coalition. The particular justice is not the chief justice and is not a fresh-
man. The justice has experience teaching law and the justice does not have
a cooperative relationship with the majority opinion writer. When I com-
pute the probability of the likelihood of this hypothetical justice writing or
joining a limiting concurrence based on these assumed values, I find that
the predicted probability is .401. Thus, although the baseline probability of
observing a limiting concurrence is quite low and the effect of any single
variable is minimal, a combination of factors results in a much higher likeli-
hood of that particular type of concurrence.

Conclusion

The empirical results presented in this chapter illustrate the value of rec-
ognizing that there are a variety of concurrences. All concurrences are not
the same. Some concurrences support the majority decision, whereas others
do not. Some concurrences contract the majority decision, whereas others
expand the reach of the majority decision. By merging concurrences and
dissents, and by treating concurrences simply as disagreement, important
differences and variations among the justices’ behavior are lost. The factors
that influence a justice’s decision whether to write or join a concurrence are
different depending on the type of concurrence.
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A limiting concurrence is more likely to be written or joined if the
justice is a former law professor, if the case is complex, or if the case is
legally important. A limiting concurrence is less likely if the case involves a
minimum winning coalition, if the justices have a cooperative relationship,
if the justice is the chief justice, or if the justice is new to the Court.

An expansive concurrence is more likely when the justice is a former
law professor, or if the case is politically or legally salient. An emphatic
concurrence is more likely to be written or joined if the case is complex or
if the case is politically salient. An emphatic concurrence is less likely when
the justices have a cooperative relationship.

A doctrinal concurrence is more likely if the case is complex. It is
less likely if the case involves a minimum winning coalition, if the justice
is the chief justice, or if the justices have a cooperative relationship. Finally,
a reluctant concurrence is less likely if the justice and the majority opinion
writer are ideologically compatible.

The decision to write or join a particular type of concurrence is a
complex decision that involves justice-specific, case-specific, and institutional
factors. The factors that influence a justice’s decision whether to write or
join a concurrence are different depending on the type of concurrence being
written. In the next chapter, I turn to the question of whether concurring
opinions result from failed negotiations. In other words, when are efforts at
bargaining successful and when do they fail?
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Potential Concurrences

Insight from Justices Blackmun and Marshall

Bargaining on the merits typically begins after the opinion writer sends the
first draft of an opinion to the full Court. From there, the justices who voted
with the majority at the initial conference may attempt to bargain over the
language of the opinion, including the rationale it invokes and the policy
it adopts. The content of opinions is important to the justices and they
frequently make concerted efforts to shape the final opinion (see Maltzman,
et al. 2000). “[J]ustices care about the development of the law, rather than
merely a case’s disposition” (Maltzman, et al. 2000, 124).

Justices can bargain in many different ways. They can issue memos
in which they make suggestions for opinion revision, describe future action,
or explain their action (Epstein and Knight 1998). They also can circulate
separate writings. Additionally, more informal bargaining occurs between the
clerks acting on behalf of the justices. “Clerks regularly talk to each other
about their justices’ as well as their own views and positions on cases and
issues and then relay that information to their justices” (Ward and Weiden
2006, 159-60).

If their suggestions are not accommodated, the justices may write or
join a concurrence. Thus, any bargaining statement is a potential concurrence.
If the justice is accommodated, the justice will silently join the majority
opinion; however, if the justice is not accommodated, the justice may write
or join a concurrence. The concurrence may “outlin[e] the flaws in the
majority’s legal logic and thus affect . .. the future development of the law”
(Wahlbeck et al. 1999, 491). As Murphy (1964) explains, “The two major
sanctions which a Justice can use against his colleagues are his vote and his
willingness to write opinions which will attack a doctrine the ... majority
wishes to see adopted” (54).

In this chapter, I use the papers of Justices Harry A. Blackmun and
Thurgood Marshall in order to analyze the bargaining and accommodation
that occurred during the 1986 to 1989 terms. When are efforts at bargaining
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successful and when do they fail? Additionally, why are the justices bargain-
ing? Is the justice holding out the threat of a potential concurrence seeking to
move the holding in a broader or narrower direction? Is that justice threaten-
ing to undermine the majority opinion or simply asking for stylistic changes?
By examining the memoranda between the justices and the memoranda of
Blackmun’s and Marshall’s law clerks, this chapter answers these questions.

Bargaining and Accommodation on the Supreme Court

More than forty years ago, Walter Murphy’s (1964) classic book, Elements of
Judicial Strategy, discussed the interactive nature of opinion writing. Murphy
argued that Supreme Court justices recognize that their opinions influence
public policy and thus can act strategically to have the Court’s opinions more
closely conform to their policy preferences. To achieve this objective, justices
must, at a minimum, take into account the choices made by their colleagues.
This may lead justices to bargain and compromise. “For Justices, bargaining
is a simple fact of life. Despite conflicting views on literary styles, relevant
precedents, procedural rules, and substantive policy, cases have to be settled
and opinions written” (57).

Following Murphy’s lead and guided by the rational-choice model,
Epstein and Knight (1998) gathered aggregate data from justices’ personal
papers to confirm what Murphy had suggested. The authors argued that relying
on “votes” or the attitudinal model to understand Supreme Court behavior is
not wrong but rather is incomplete. More is involved than justices respond-
ing to ideological values. Assuming the goal is to influence public policy, the
justices act strategically toward this goal. To confirm that strategic behavior
exists, the authors looked for distinct and discrete evidence that justices are
engaged in political choices. The justices” papers were examined for signs of
bargaining, thinking ahead, and engaging in sophisticated opinion writing.
They found that bargaining is common throughout the process. For example,
Epstein and Knight examined the number of times that justices make explicit
bargaining statements in judicial memos to other justices. Consistent with
Murphy’s anecdotally based claims, they found explicit bargaining state-
ments were made quite frequently. In fact, they found that the average case
generated six memos, which indicates that justices respond to one another’s
opinions. In addition, in more than 66 percent of the landmark cases of the
1970s and 1980s, at least one justice tried to strike some sort of bargain
with the majority opinion writer. Finally, they compared the policy and
rationale adopted in the opinion writer’s first circulation with that contained
in the published opinion and found that in more than 50 percent of the
cases a significant change occurred in the language of the opinion (65% in
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landmark cases). Thus, Epstein and Knight concluded that the bargaining
and accommodation that occurs during the opinion writing process has a
“nontrivial effect on the policy the Court ultimately produces” (Epstein and
Knight 1998, 106).

Recent work provides empirical, systematic evidence that the justices play
the “collegial game™ in an effort to shape the content of opinions (Maltzman,
et al. 2000). The authors, relying on the available files of Justice William
Brennan, generated their data from assignment sheets, docket sheets, and
circulated records. From these materials, they developed a database to assess
their collegial model of Supreme Court decision making. The authors used
the data to show that “[jlustices will try to secure opinions that are as close
as possible to their policy positions by basing their decisions in part on the
positions and actions of their colleagues” (Maltzman, et al. 2000, 17).

Specifically, they found that justices are more likely to bargain with
the majority opinion author if they are either ideologically removed from the
author or the supporting coalition, if the author had previously been extremely
uncooperative with a justice, and when the conference coalition is smaller.? The
majority opinion author is more likely to accommodate (as measured by the
decision to circulate additional drafts) when he is ideologically farther away
from those majority conference coalition justices not having joined the opinion
or if the nonjoiners are ideologically heterogeneous. Additionally, the likeli-
hood of the author circulating an additional draft opinion decreases for larger
conference majorities, and, once at least a majority of justices have joined the
majority opinion, authors are less likely to accommodate.® Finally, the authors
found that a justice’s final decision to join an opinion is influenced by his or
her policy goals, but the timing and willingness of the decision to join the
majority opinion varies along with the changing size of the majority opinion
coalition, the different bargaining tactics used by the other justices, and the
cooperative relationship each justice has with each of his or her colleagues.

Bargaining and Accommodation: Insight from the
Chambers of Justices Blackmun and Marshall

The information in this section comes from the private papers of Blackmun
and Marshall. I examined memos between Blackmun and Marshall and the
other justices, and the memos of Blackmun and Marshall’s law clerks in
order to gain insight into the bargaining and accommodation that occurred
between Blackmun and Marshall and the other justices, which culminated
in a final, published opinion.*

During the 1986 to 1989 terms, Blackmun authored fifty-five majority
opinions.® Of those cases, thirty-one (56%) contained at least one bargaining
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statement from another justice.® Of those thirty-one cases, Blackmun made
some sort of accommodation in twenty-eight cases (90%).” Of those cases,
in only six (21%) did the negotiations between the justices fail, resulting
in a published concurrence. Thus, in twenty-two cases (79%), the justices
successfully bargained and accommodated. Interestingly, in five cases, there
were no attempts at bargaining by any of the justices; however, a justice did
publish a concurrence. Perhaps the concurring justice, based on the discus-
sion at the initial conference or based on his past dealings with Blackmun,
knew his suggested changes would not be made.

During the 1986 to 1989 terms, Marshall authored fifty-eight majority
opinions. Of those cases, thirty-seven (64%) contained at least one bargaining
statement from another justice. Of the thirty-seven cases, Marshall made some
sort of accommodation in thirty (81%). Consistent with the findings by other
scholars, there is a good deal of bargaining and accommodation that takes
place and it is a regular practice by which justices reach their decisions.

Which justices attempted to bargain with Blackmun or Marshall over
the content of the final opinion and which ones did the justices accommo-
date? Table 3.1 displays the results of the bargaining and accommodation
between Blackmun and Marshall and their colleagues.

Kennedy, Scalia, and Powell were more likely to bargain with Black-
mun, whereas Scalia, O’Connor, and Powell were more likely to bargain with
Marshall over the content of the majority opinion. Interestingly, Marshall
never attempted to bargain with Blackmun and Blackmun only attempted
to bargain with Marshall in two cases. After Marshall, White and Brennan
were the least likely to bargain with Blackmun, whereas Brennan did not
bargain very often with Marshall, and attempted to bargain with him in
only five out of fifty-six cases (9%).

Brennan and Powell were the most successful at bargaining with Black-
mun, whereas Blackmun and Powell were the most successful at bargaining
with Marshall, with both justices accommodating to some extent all of
their suggestions. Scalia also had a high rate of success at bargaining with
Blackmun, with 93 percent of his suggestions accommodated and Rehnquist
had a high rate of success with Marshall, with 90 percent of his suggestions
accommodated. Although Kennedy was the least successful of the justices
to successfully negotiate with Blackmun, Blackmun still accommodated 60
percent of his suggestions. Although O’Connor and Scalia were the least
successful at negotiating with Marshall, 71 percent of their suggestions were
still accommodated.

Thus, the data indicate a substantial amount of successful bargaining
takes place on the Supreme Court. The next section describes that success-
tul bargaining.
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Potential Concurrences: Successful Negotiations

In R.J. Reynolds v. Durbam County (1986), the issue was whether Congress
had exercised its power under the Supremacy Clause® to preempt ad valorem
state taxation of imported goods that were being stored in customs-bonded
warehouses and destined for domestic markets. Scalia wrote a memo to
Blackmun’ requesting a few modifications to the draft opinion. The first
modification was as follows:

I do not want to pronounce on whether taxes may be assessed but
deferred with regard to goods held in a warehouse for indetermi-
nate destination. Nor on what degree of indeterminateness must
exist in order to prevent annual collection of taxes. . . . Neither of
these issues is presented in the case. Thus, I would urge revision
of footnote 17.

The second request from Scalia related to his views on statutory interpre-
tation. “I think it understates the matter to say that interpretations of an
earlier statute by a later Congress legislating on a different subject ‘are not
conclusive.” I would most prefer ‘are not persuasive.””

Third, Scalia wrote: “It seems to me that when regulations validly
preempt state law, they do so not precisely because of a congressional desire
to preempt, but because of a congressional desire to permit the agent to
preempt. I would favor deleting the phrase ‘on the part of Congress’ in line
13 of the text” (Blackmun 1986a).

Blackmun then received a memo from his law clerk, offering his com-
ments on Scalia’s memos.

I am not surprised that he has focused on footnote 17, because
this footnote does anticipate future cases. It is somewhat unfor-
tunate, however, that he did not circulate this note to the entire
conference. I put in the note, as you know, because some mem-
bers of the Court, particularly Justice O’Connor, wanted some
language suggesting how we might come out on the cases in the
“middle.” If Justice Scalia’s memorandum had been circulated to
everybody, then Justice O’Connor and others might be alerted
to his position (unannounced in conference) and might respond
to it accordingly (i.e., for all we know, she might agree). As it
is, we are in the position of having to wait for the other votes
to see how the remaining members of the majority react to the
language without the benefit of Justice Scalia’s observations, which
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are not without force. And, I suppose, we shall have to decide
whom we most want to join the opinion.

The clerk’s memo went on to state that he had no problem with the second
suggestion but that he was a little troubled by the third.

Originally, I had hoped to formulate a sentence to emphasize more
the agency’s action in the preemption, but the cites seemed more
to focus on Congress’ desire, as evidenced by agency action. We
might be splitting hairs here. In any event, the deletion proposed
by Scalia leaves the attribution of the word “desire” somewhat
up in the air (is it Congress’ desire? Or an agency’s?). Perhaps
that ambiguity is useful, for it satisfies Scalia and could still be
interpreted as linking desire to Congress. (Blackmun 1986b)

The next day, Blackmun wrote a memo to Stevens and O’Connor, letting
them know about Scalia’s suggestion regarding footnote 17. “I wrote footnote
17 as originally circulated because of what my notes indicated were your
respective comments at conference. I could go along with Nino’s suggestion
provided that it meets with your approval. If either of you does not approve,
I shall tell him that footnote 17 will remain as it is. Would you let me
know?” (Blackmun 1986c).

O’Connor wrote Blackmun, explaining that she thought footnote 17 was
correct, but she would not stand in his way if he wanted to accept Scalia’s
suggestion (Blackmun 1986d). Blackmun then wrote to Scalia:

Your second and third suggestions did not bother me, and I am
glad to make those minor changes. Your first suggestion was more
troublesome, for I drafted footnote 17 as I did because of com-
ments made by John and Sandra at conference. I did not wish,
by incorporating your suggestion as to footnote 17, to upset their
votes, so I submitted your proposal to them. I enclose copies of
their respective responses. While I-—and I assume they—would
prefer footnote 17 as originally drafted, you apparently are dis-
tinctly uncomfortable with it. Therefore, to ease your discomfort,
I shall adopt your suggestion in the hope that by doing so we

shall have a unanimous Court on this case. (Blackmun 1986¢)
Scalia then sent the following memo:

Many thanks for your changes. In view of the expressed preferences
of you, Sandra and John, I revisited footnote 17, but I remain,
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as you well expressed it, “distinctly uncomfortable” with the prior
version. By a separate memorandum to you, I am advising the
Conference of my desire to join your opinion. Thank you once
again. (Blackmun 1986f)

Thus, in this case, there were three suggestions made by Scalia. Two were
relatively minor; however, if Blackmun had not accommodated Scalia, he
could have written a brief concurrence. The third suggestion regarding
footnote 17 was one that, if Scalia’s change had not been adopted, would
have led to a limiting concurrence because the opinion would have addressed
issues that Scalia felt were not presented in the case. What is interesting
about this footnote is that it was written to preemptively accommodate (see
Maltzman, et al. 2000) O’Connor and Stevens based on comments they
made at conference. It also is interesting that Scalia chose not to circulate
this memo to the entire conference, instead sending the memo with the
requested change only to Blackmun. This move by Scalia put the ball in
Blackmun’s court, so to speak, for he had to decide how best to respond to
Scalia’s memo. Blackmun chose to let O’Connor and Stevens know what was
going on, and decided that if they did not approve of the change, he would
leave the footnote as it was originally drafted, and Scalia more than likely
would have written a concurrence. From the memos that were circulated
in this case, it is clear that the opinion writer has to take into account the
other members of the majority coalition when another justice is requesting
a substantive modification. Because the other justices did not insist on the
original draft, Blackmun was able to completely accommodate Scalia’s request,
and successfully prevent a concurrence.

Another case in which Blackmun had to take into account the other
members of the majority coalition is Pinter v. Dahl (1988), which involved
the Securities Act of 1933. Scalia made a number of suggested changes to
the majority draft. According to Blackmun’s clerk:

I think we can accommodate most of Justice Scalia’s concerns, . . . I
do not think that there is any substantive disagreement between
you and Justice Scalia, and to the extent his suggestions clarify our
position, I think we should welcome them. Frankly, I think he is
being overly cautious, but, as long as our adopting his suggestions
are not interpreted by others (in particular WJB and TM)™ as
narrowing liability even farther, I don’t suppose there is any harm
in taking the more cautious route. (Blackmun 1988a)

Blackmun substantially accommodated Scalia’s requests, and Scalia joined
the opinion.
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Marshall’s papers also provide some insight into how the justices have to
take into account the other members of the majority coalition. In Burlington
Northern v. Woods, (1987), the Court was faced with a state statute requiring a
mandatory 10 percent penalty when the trial court enters a money judgment or
decree, the judgment or decree is stayed by requisite bond, and the judgment
or decree is affirmed without substantial modification. The purposes of the
mandatory affirmance penalty are to penalize frivolous appeals and to provide
additional damages as compensation to the appellees for having to defend the
judgment on appeal. Jurisdiction in federal court was based on diversity. Rule 38
of the Federal Rules of Appellate procedure provides: “If the court of appeals
shall determine that an appeal is frivolous, it may award just damages.” Under
this Rule, “damages are awarded by the court in its discretion.”

In the first draft of the majority opinion, Part II analyzed the issue
under the Hanna analysis,"! and Part III handled the case as a Rules of
Decision case.” According to Marshall’s law clerk:

There is complete unanimity on the result, but quite a bit of
disagreement on how to get there. One possibility is to stop at
the end of Part II, discussing only Hanna. . .. [TThe second pos-
sibility is to ignore Hanna altogether and handle the case as a

Rules of Decision case. I think some discussion of this approach
is needed, so Part III has been included. (Marshall 1987a)

Brennan sent a memo to Marshall, expressing his desire that the case should
be decided under the Hanna analysis.

This is an important case because the Hanna test has not been
used previously to strike down a state law. The Hanna analysis is
more appropriate than the Erie analysis in this case because the
Hanna test specifically safeguards the federal policies underlying
the Federal Rules. Here I find a direct conflict between the fed-
eral rules and a state procedural rule which, in effect, penalizes
the defendant’s right to appeal. I favor striking down this state
procedural rule because of the federal interest in the integrity
and uniformity of the federal appellate system far outweighs any
state interest in imposing a discriminatory rule upon the federal
courts. I could join your opinion if you simply completed the
Hanna analysis in Part II. Part III would then be unnecessary
to decide this case. (Marshall 1987b)

In Marshall’s response to Brennan’s memo, although he was open to sug-
p g! p g
gestions for strengthening Part II, he was not convinced that Part III was
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unnecessary. Three days later, he received a memo from Powell, in which
Powell expressed concern “over what seems to me to be the alternative lines
of decision in Parts II and III.” Specifically, he stated the following:

I have thought we could decide [this case] in a straightfor-
ward manner by relying on the conflict between the federal
Rules, specifically Rule 38, and the Alabama affirmance Penalty
statute. ... In sum, I will certainly join your judgment, and will
write a brief concurring opinion. (Marshall 1987c¢)

The next day, Brennan wrote a memo to Marshall, stating: “My view appears
to coincide with Lewis” approach [and I] will await Lewis’ concurring opinion”
(Marshall 1987d). Marshall’s law clerk then wrote him a memo, stating that
“[i]t may be time for a judgment call on this case. LFP, W]B and HAB
appear set on accepting only the Hanna analysis contained in Part II of the
draft opinion.””® The clerk further wrote:

There is a good chance that if we respond to LFP immediately
with, “I can go along and, assuming no objection from those who
have already joined . . . will shortly circulate a revised draft relying
solely on the Hanna analysis,” that LFP will not write separately
but will join. (His law clerk indicates LFP would prefer not to
write, but did not feel comfortable asking for such a substantial
revision as a condition of his vote.) (IMarshall 1987¢)

That same day, Marshall wrote the following memo to Brennan and Powell,
which he also sent to the rest of the conference: “I plan to circulate a revised
opinion in this case taking into account your preferences in the Hanna
analysis” (Marshall 1987f). Marshall ended up deleting Part III from the
opinion, and the majority opinion was supported by a unanimous vote, with
no concurrences written.

Although the justices are members of the majority coalition, and
agree with the outcome of the decision, the majority opinion writer is still
concerned with gaining five votes for the reasoning and rationale behind
the decision. “[N]Jo opinion may carry the institutional label of the Court
unless five Justices agree to sign it” (Murphy 1964, 57). In fact, the majority
opinion writer is concerned with at least five votes for the entire opinion.
In Omni v. Wolff (1987), the issue involved personal jurisdiction over the
defendant corporation, specifically service of process.' O’Connor wrote a
memo to Blackmun, joining him in all but footnote 10 of his opinion. “I
am not inclined to invite challenges to the Robertson holding” (Blackmun
1987a).” Three days later, Rehnquist sent a memo to Blackmun, joining the
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opinion, but expressing his preference that the footnote be changed the way
O’Connor suggested. However, he did not make his join conditional on the
change (Blackmun 1987b).

Blackmun’s clerk then wrote a memo regarding footnote 10. “I talked
to WJB’s clerk about footnote 10. His impression of what WJB thinks about
note 10 is that WJB certainly would prefer that it remain in the opinion,
but, if push came to shove, they might not write separately if we deleted
it. He said he thought WJB would be amenable to a watered down version
of the footnote.” Thus, the clerk expressed concern that Brennan would
write a concurrence with respect to this footnote. The clerk then suggested
a change to the footnote. “These changes would do two things. First, the
note would not suggest that Robertson’s rule no longer has force (after
all we ultimately reach the same conclusion as Robertson), but only that
its reasoning no longer has force. Second, by changing the ‘was’ to a ‘may
have been,” we reach absolutely no conclusions in the footnote” (Blackmun
1987¢).

Blackmun then received a memo from Scalia, also joining all of the
opinion except for footnote 10 (Blackmun 1987d). Blackmun then circulated
a second draft of the opinion, changing footnote 10. “The revised form may
or may not be acceptable to you. If it is, please let me know” (Blackmun
1987¢). O’Connor then withdrew her objection (Blackmun 1987f) and Scalia
then joined the opinion “in its entirety” (Blackmun 1987g). Thus, Blackmun
accommodated in order to get the justices to join his entire opinion, includ-
ing the footnote.

Another example is found in Kentucky Dept. of Corrections v. Thompson
(1989). The issue in this case was whether Kentucky prison regulations gave
state inmates, for purposes of the Fourteenth Amendment, a liberty inter-
est in receiving certain visitors. Rehnquist wrote to Blackmun, expressing
reservations about footnote 3, which created a bright-line rule. This rule
stated that prison regulations, regardless of the mandatory character of their
language or the extent to which they limited official discretion, “do not create
an entitlement protected by the Due Process Clause when they do not affect
the duration or release from confinement, or the very nature of confinement.”
He wished to leave the question open for future development. He stated that
he “see[s] no reason to reject an argument which we need not even reach.”
Thus, Rehnquist wished to limit the reach of the opinion. He further wrote:
“If you can find some way to modify the footnote in this direction, I will be
happy to join the entire opinion. If not, show me as joining all but footnote
3” (Blackmun 1989a). Blackmun agreed to the change, and Rehnquist joined
the opinion in its entirety.

Sometimes the majority opinion writer is pulled in two different direc-
tions by the justices.
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The Justice who has been assigned the task of writing the opinion
of the Court may see himself as a broker adjusting the interests
of his associates as well as of himself. His problems, of course,
are dynamic rather than static. By making a change in an opinion
to pick up one vote he may lose another. (Murphy 1964, 64)

In United States v. Zolin (1989), a case that arose out of efforts of the
IRS to investigate the tax returns of L. Ron Hubbard, the founder of the
Church of Scientology, Kennedy wrote to Blackmun, expressing his concern
over Blackmun’s articulation of a rule to guide district courts as to when they
may examine documents alleged to fall under the crime-fraud exception to
the attorney—client privilege.® The original draft stated that the trial court
“should require a showing of a factual basis adequate to support a good faith
belief by a reasonable person that iz camera review of the materials will reveal
evidence to support the claim that the crime-fraud exception applies.” Ken-
nedy read this to be a stringent standard, whereas he thought that district
court judges should be allowed greater latitude. He then suggested that the
“will” be changed to “may.” The required showing would then be “a factual
basis adequate to support a good faith belief by a reasonable person that in
camera review of the materials may reveal evidence to support the claim that
the crime-fraud exception applies” (Blackmun 1989b).

Blackmun wrote to Kennedy, agreeing to the change (Blackmun 1989c¢).
He then received a memo from Scalia, noting that the opinion described
the test twice. The first was the time that Kennedys memo referred to
but then later the opinion stated that the test was a reasonable belief that
in camera review “may yield further evidence in support of the exception’s
applicability.” Scalia noted that “evidence to support the claim” could be
taken to mean “evidence sufficient to establish the claim” but that “further
evidence in support of” the claim fell far short of that. He suggested that
the privilege should not be set aside unless “there is a reasonable belief
that the communication in question may (together with other evidence, of
course) establish the crime-fraud exception. I would prefer using that very
word.” Scalia agreed to join the opinion, if the change was made. However,
he explained that if the change was not made, “I will write the briefest of
concurrences, expressing the point made above” (Blackmun 1989d).

Blackmun then wrote a memo to Scalia, in which he expressed his feel-
ing that he was “being pulled one way by Tony and another way by you.” He
proposed a partial accommodation to Scalia’s suggestion. “This probably is not
enough for you, so you may feel that you must concur separately” (Blackmun
1989e). Scalia wrote back, stating that the proposition did not solve his dif-
ficulty; it even made it worse. He then stated his intention to write separately
(Blackmun 1989f). In the meantime, apparently at Blackmun’s request, Scalia
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and Kennedy got together to see if they could agree on a proposal for the
articulation of the standard that should govern in the case. Kennedy wrote a
memo to Blackmun with the changes they had both agreed to, which solved
the problem (Blackmun 1989g). Blackmun then wrote a memo to the entire
conference: “Nino and Tony have been able to get together to reach an
agreement as to their initial differences. This draft, to the extent that I can,
accommodates what they have agreed upon” (Blackmun 1989h). Both Scalia
and Kennedy joined the opinion, with no published concurrences. Although
Blackmun was not able to accommodate Scalia and Kennedy himself, they
were able to work it out together and accommodate one another.

Basic v. Levinson (1988) provides another example of successful
negotiation. In this case, one of the issues involved whether a person who
trades a corporation’s shares on a securities exchange after the issuance of a
materially misleading statement by the corporation may invoke a rebuttable
presumption that, in trading, he relied on the integrity of the price set by
the market. Stevens expressed two minor concerns; however, his joining
the opinion was unconditional (Blackmun 1988b). Blackmun agreed to
the changes. Blackmun then received a memo from Brennan, in which he
stated he had problems with Part IV of the opinion regarding the fraud on
the market theory” (Blackmun 1988c). Blackmun attempted to alleviate his
concerns by explaining his reasoning for the opinion. Brennan thanked him
for his response, but was still concerned over that part of the opinion. “I
appreciate the difficulty in meeting my concerns without risking the loss of
John’s vote. Perhaps there is some common ground that we can all reach”
(Blackmun 1988d).

Blackmun responded with a few changes. “This, I fear, is about the best
I can do to respond to the concern you have outlined at such length. I shall
be glad to make the indicated changes if they are of assistance” (Blackmun
1988¢). Brennan responded:

I think we’ve about exhausted all either of us need to say in this
case. The difference between us is now clear. In my view, the
market relies on the defendant’s misstatement, and plaintiffs are
defrauded because they are forced to act through the market.
Your view requires that in addition plaintiffs specifically depend
on the integrity of the market, that is, that the market is fair.
This difference of opinion, I must agree, will have little, if any,
effect on the outcome of section 10(b) cases. If, as I suspect,
defendants find it impractical to utilize the rebuttal option, and
if the measure of damages is ultimately resolved as the differ-
ence between the price actually received and the price that would
have been received had the market been fair, my view and your
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view will lead to identical results, although by somewhat differ-
ent routes. Consequently, any writing separately by me would
serve no purpose save to confuse the lower courts unnecessarily.
Therefore, 1 think I should join your opinion in its entirety. I
do so with pleasure. (Blackmun 1988f)

Thus, in this case, Brennan could have chosen to write a concurrence; however,
he decided that to do so would only serve to confuse the lower courts while
the result would still be the same. Had Brennan only been concerned with
the vote or outcome in the case he would not have issued the memoranda in
the first place. Had he solely been concerned with expressing his own view
of the law he would not have ultimately decided against writing separately.
In short, Brennan’s concern for clarity in the law trumped his individual
disagreement with Blackmun.

When more than one justice wanted a particular change, it seems
that Blackmun and Marshall were more likely to accommodate them. In
Thornburgh v. Abbott (1989), regulations promulgated by the Federal Bureau
of Prisons permitted federal prisoners to receive publications from the
outside, but authorized prison officials to reject incoming publications that
were found to be detrimental to institutional security. Inmates and publish-
ers claimed that these regulations violated their First Amendment rights
under the standard of review enunciated in Procunier v. Martinez (1974). In
Martinez, the Court struck down California regulations concerning personal
correspondence between inmates and non-inmates, reviewing the regulations
under the following standard:

First, the regulation or practice in question must further an
important or substantial government interest unrelated to the
suppression of expression. Prison officials . . . must show that a
regulation authorizing mail censorship furthers one or more of the
substantial governmental interests of security, order, and rehabilita-
tion. Second, the limitation of First Amendment freedoms must
be no greater than is necessary or essential to the protection of
the particular governmental interest involved. Thus a restriction on
inmate correspondence that furthers an important or substantial
interest of penal administration will nevertheless be invalid if its
sweep is unnecessarily broad. (Martinez 1974, 413-14)

In Blackmun’s first draft, he upheld the regulations, distinguishing the case
from Martinez. White wrote a memo to Blackmun, stating: “I'm not sure
where your draft leaves Martinez. But I shall likely be with you unless there
is other writing expressing a cleaner break with Martinez, in which event
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I would want to consider that view” (Blackmun 1989i). Rehnquist then
sent Blackmun a memo, expressing agreement with White. “Like Byron, I
had hoped that this case could be used to limit Martinez more than your
circulating draft would do. I think that under the principles you enumer-
ate in your draft—with which I fully agree—Martinez should be limited to
outgoing correspondence. Even if you prefer not to decide that in this case,
it seems to me that the question should be at least left open.” He then
suggested some changes to the opinion. “If you can make these changes,
or ones accomplishing substantially the same result, I will be happy to join”
(Blackmun 1989j).

Scalia sent a memo to Blackmun, in which he also agreed with White.
“Though, like Byron, I would prefer to overrule Martinez, I can with one
exception go along with your careful distinguishing of it.” He then suggested
a modification of footnote 11 (Blackmun 1989k).

Blackmun then responded to the memos:

My conference notes are not very helpful as to whether any deci-
sion was made concerning the treatment of Martinez. Certainly, at
that time a majority did not express a desire to overrule Martinez
in its entirety. At least two of you appear to be ready to take that
step now. My notes also do not clearly disclose whether there
would be a majority to cut back on Martinez by confining its
application to outgoing mail. In an endeavor to bring this to a
head, I am circulating a second draft. It is generally responsive
to the Chief’s and Nino’s suggestions, but not entirely so because
they are in partial disagreement. What I have done, however,
at the end of Part III of the opinion, is to state flatly that any
Martinez precedent is confined to outgoing mail. I am willing
to take that step, and I suspect that the three of you would do
50, too. (Blackmun 19891)

Because three justices wanted the opinion to limit or even overrule a particu-
lar case, Blackmun, although not agreeing to overrule the case, did limit its
application rather than distinguishing it. The memos circulated in this case
also show how the majority opinion writer preemptively accommodates the
views expressed at the conference. In this case, Blackmun’s notes were not
clear on this issue; thus, he was not able to preemptively accommodate their
concerns, which led to the suggested changes. If those changes had not been
made, more than likely the three justices would have written a concurrence
expressing their views regarding limiting or overruling Martinez.

Another case in which more than one justice wanted a particular
change was Adams Fruit Co. v. Barrett (1990). In Adams Fruit Co., the issue
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was whether exclusivity provisions in state workers’ compensation laws barred
migrant workers from bringing suit under the Migrant and Seasonal Agri-
cultural Worker Protection Act.’® After Marshall circulated his first draft,
O’Connor wrote a memo in which she expressed concerns with the first draft.
Specifically, “[t]he opinion adopts several presumptions which I am inclined
to think are unnecessary and unwarranted.” Based on those concerns, she
informed Marshall that she intended to write separately, although she agreed
with the result (Marshall 1990a). Scalia then wrote a memo in which he
expressed problems with the opinion that prevented him from joining and
stated that he would wait for O’Connor’s concurrence. First, he wrote:

I do not recall petitioner’s making the argument that, “where
Congress authorizes a private right of action to vindicate a fed-
eral right, we should generally presume that Congress intends to
withdraw the right of action where an alternative state remedy
is available.” If the argument was made, it is so absurd that it
should not be dignified with refutation. If we do refute it, however,
I am not sure I agree that there is an opposite “presumption.”
Federal rights supplement state-created rights unless otherwise
indicated. If that is what you mean by a “presumption” I guess I
agree, but it seems strange to call it a presumption. In any case,
I do not agree that the “presumption” (if one calls it that) “may
be overcome only by clear, express language to the contrary.” It
seems to me that this entire discussion needlessly leads us into
difficult terrain.

Scalia also expressed the following problem with the first draft:

I do not think that an issue of federal “pre-emption” of state law
is created by a state law that purports to eliminate the effect of
a federal statute (here, supposedly, the Florida workers’ comp
exclusivity provision). Rather, I would describe that as an issue
of state “pre-emption” of federal law—which is easily resolved
by saying that there is no such thing. Whatever there was to
petitioner’s “failure to pre-empt exclusivity” argument could easily
have been answered by saying that there is no reason to believe
Florida’s exclusivity provision was directed at federal law, and that
if it was it would be unconstitutional. Once again, I think we
needlessly traverse difficult terrain. (Marshall 1990b)

The next day, White sent a memo to Marshall, agreeing with most of
Scalia’s views (Marshall 1990c). At this point, three justices were request-
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ing modifications to the opinion and Marshall circulated a second draft in
an attempt to accommodate them. After he circulated this draft, Kennedy
wrote him a memo, expressing agreement with White, Scalia, and O’Connor.
“Your second draft retains much of the earlier material I thought troubling,
so I think I must await Sandra’s writing” (Marshall 1990d). Marshall then
received a memo from Rehnquist, who shared the concerns expressed by the
other justices, which prevented him from joining the second draft (Marshall
1990¢). Marshall then wrote and circulated a third draft and all of the justices
joined the opinion. Specifically, O’Connor wrote: “The revisions contained
in your 3rd draft meet the bulk of my concerns, and I am pleased to join
it. I will not circulate my separate writing” (Marshall 1990f).

In Quinn v. Millsap (1989), the issue was whether a Missouri consti-
tutional provision, which provided that the governments of the city of St.
Louis and St. Louis County may be reorganized by a vote of the electorate
of the city and county on a plan of reorganization drafted by a “board of
freeholders,” violated the Equal Protection Clause because it required every
member of the board to own real property. Blackmun’s law clerk, based on
notes from the conference and from talking with other law clerks, drafted
the opinion to avoid the as-applied challenge” to the Equal Protection
Clause as much as possible, “especially because this case is supposed to be
unanimous” (Blackmun 1989m). After the draft was circulated, Kennedy
expressed his general agreement with the opinion, with the exception of the
last paragraph of footnote 9,

which suggests that appellants’ as-applied challenge is properly
before us. In footnote 8, the opinion declines to address the
question whether appellants have standing to bring an as-applied
challenge, on the ground that they have standing to raise their
facial challenge. Since the opinion’s resolution of the facial chal-
lenge is sufficient to decide this case, and the as-applied challenge
raises somewhat more difficult issues, I would prefer to avoid any
discussion of the as-applied challenge. (Blackmun 1989n)

In short, Kennedy wished to limit the majority opinion’s discussion to the
facial challenge only.
Blackmun’s clerk advised him as follows:

AMK has asked you to remove the last paragraph of n. 9 because
it relates to the as-applied issue. I think he is being overly finicky.
The point about Father Reinhert may relate to the as-applied
challenge, but it is also strong support for the Court’s assumption
that land ownership was required of all members. However, the
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opinion is careful not to say (as even AMK acknowledges) that
appellants have standing to bring an as-applied claim. Rather,
having concluded that appellants have standing to bring their
appeal, and it being necessary to assume the existence of a real
property requirement in order to decide the rationality issue on
this appeal, this paragraph simply adds an additional reason to
support the necessary assumption. Thus, I would prefer that the
opinion retain this paragraph, but I also don’t think it would
be especially harmful to remove it. I don't think it is something
worth fighting over. Of course, you already have a Court without
AMK, but there is always the possibility that the Chief or SOC
will agree with AMK’s suggestion (Who knows what BRW will
do, but I'm sure AS will agree with AMK on this point.) In sum,
I guess my inclination is to give in on this one, although I think
it is unfortunate that AMK objected to this useful paragraph.
(Blackmun 19890).

Even though Blackmun’s clerk advised him to accommodate Kennedy’s
suggestion, Blackmun declined to do so, explaining: “It seems to me that it
affords additional support for the Court’s assumption that land ownership
was required of all members, and we are careful not to say (I thought) that
appellants have standing to bring an as-applied claim” (Blackmun 1989p).

The next day, Blackmun received a memo from Scalia, in which he
joined the opinion; however, he agreed with Kennedy’s suggestion regarding
footnote 9. He also suggested another change to the same footnote:

It does not seem to me we should make it excessively embarrassing
for the Missouri Supreme Court to adopt whatever interpreta-
tion of the Missouri Constitution it pleases—as I think we do
by describing the validating interpretation as “an unusual feat of
judicial ingenuity.” I think our point would be well enough estab-
lished by saying instead that . . . “we have no substantial reason to
believe that appellee’s interpretation might be accepted.”

Scalia concluded by stating that he would go along with Blackmun’s judg-
ment on both of his suggestions (Blackmun 1989q). Blackmun agreed to
Scalia’s second suggestion. Unlike Thornbugh v. Abbott, even though two
justices wanted the same change, Blackmun did not accommodate them.
However, Kennedy did not write a concurrence, perhaps accepting Blackmun’s
explanation.

In Blanton v. North Las Vegas (1989), a case that involved whether
there is a constitutional right to a trial by jury for individuals charged with
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driving under the influence of alcohol, Marshall wrote the first draft and
received a suggestion from Kennedy that footnote 9 be changed “because I
think it may give more weight to the 90-day license suspension than is war-
ranted” (Marshall 1989a). White then wrote a memo, stating: “I join your
opinion but suggest that the last sentence of the first paragraph of footnote
7 be replaced with the following: “That statement, however, dealt only with
cases involving prison or jail sentences’” (Marshall 1989b). Rehnquist then
sent the following memo to Marshall: “If you can see your way clear to
accommodate the suggestions of Bryon and Tony I will be happy to join”
(Marshall 1989c¢).

Marshall responded, agreeing to accommodate White’s suggestion, but
only partially accommodating Kennedy’s suggestion.

With respect to footnote 9 on page 6, I cannot agree with Tony’s
proposed third sentence. It could be read to suggest that nonin-
carceration penalties can never give rise to a jury trial when the
maximum authorized jail term is six months or less—a proposition
the rest of the opinion does not endorse. I have, however decided
to include a citation to Frank. I hope these changes adequately
address your concerns. (Marshall 1989d)

Even though Marshall only partially accommodated Kennedy’s suggestion,
Rehnquist and Kennedy both joined Marshall’s opinion, and Kennedy wrote:
“I suppose half a loaf (or even a single slice) is better than none. Please join
me” (Marshall 1989%¢).

Unsuccessful Negotiations

There were cases in which justices attempted to bargain with Blackmun and
Marshall over the content of the opinions, but the bargaining failed and,
consequently, a concurrence was written. One example from the Blackmun
papers is Gray v. Mississippi (1987), a case involving the death penalty. In
order to understand the memos between the justices, a little background is
necessary. In Witherspoon v. Illinois (1968), the Court held that a state statute
providing grounds for the dismissal of any juror with “conscientious scruples”
against capital punishment violated the Sixth Amendment’s guarantee of an
“impartial jury.” The Court held that although jurors who say they will not
impose the death penalty can be dismissed, jurors who simply oppose the
death penalty as a personal belief may not. In a later case, Davis v. Georgia
(1976), the Court ruled that when a trial court misapplies Witherspoon and
excludes from a capital jury a prospective juror who in fact is qualified to
serve, a death sentence cannot stand. The Witherspoon rule was reexamined
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in Wainwright v. Witt (1985), and the Court clarified the standard for deter-
mining whether prospective jurors may be excluded for cause based on their
views on capital punishment. In Wainwright, the Court held that the relevant
inquiry is “whether the juror’s views would ‘prevent or substantially impair
the performance of his duties as a juror in accordance with his instructions
and his oath’” (Wainwright 1985, 424).

The question in Gray was whether the Court should abandon that
ruling and subject an impermissible exclusion to harmless-error review.*
Powell wrote Blackmun a memo, agreeing with the judgment and much of
the opinion, but expressing some concerns.

On p. 18, you suggest that it would violate both Witherspoon and
Witt for a prosecutor to use his peremptory challenges? to remove
all panel members “who express any degree of uneasiness about
learning that the state intends to seek the death penalty.” I am
not sure that I understand the foregoing. In Adams v. Texas, 448
U.S. 38, we restated the Witherspoon standard for determining
juror exclusion. And in Wainwright v. Witt, we expressly modified
Witherspoon, and adopted the Adams standard. The question under
it is whether the juror’s concerns as to capital punishment would
“prevent or substantial[ly] impair the performance of his duties
as a juror in accordance with his instructions and his oath.” 469
U.S,, at 424. I would agree that in this case, because of the appar-
ent incompetence of the trial judge, it is not clear what standard,
if any, was applied. On the basis of the T'C’s initial rulings, the
prosecutor used most of his peremptory challenges to remove panel
members who he thought should have been excused for cause.
The TC subsequently agreed that five of these should have been
excused for cause (your opinion, p. 5), but nevertheless refused to
change his ruling. Instead, he made the error of excluding Bounds,
a panel member who was obviously qualified. I think it is settled
by our cases . .. that jurors may be excused for cause whenever
it is clear that his or her views as to capital punishment would
“impair the performance of his duties as a juror.” It would be error,
of course, for a TC to exclude for cause a juror whose view met
the Wizt standard. But we have never held that the prosecutor
had no right to excuse such a potential juror by the exercise of a
peremptory challenge. I am concerned that the language on page
18 of your opinion can be read to deny this right.

Powell then brought up two points that were “not as important” (Blackmun
1987h).
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One of Blackmun’s clerks wrote a memo addressing Powell’s letter. She
thought that Powell’s observation that the discussion of peremptory chal-
lenges could be read more broadly than intended was plausible. However,
she admitted: “[M]y conclusion that his observation is not unreasonable is
influenced by the fact that he would be a fifth vote to make the opinion a
majority rather than a plurality.” Thus, she stated:

[i]f Justice Powell would join the opinion with some modifica-
tions, I think it would be well worth it to make such modifica-
tions. Again, however, I do not think that you should go as far
as Justice Powell does in his letter and state that in addition to
being able to remove Witherspoon/Witt excludables, prosecutors
have a right to peremptorily strike jurors on the basis of their
views on the death penalty. That question is not presented here.
(Blackmun 19871)

On the basis of the memo written by Blackmun’s law clerk, it is clear that
Blackmun might have chosen to accommodate Powell because he would have
been the fifth vote.”® “[GJiven the high value of these first four votes, [the
opinion writer] should rationally be willing to pay a relatively high price in
accommodation to secure them” (Murphy 1964, 65). However, that did not
mean that Powell’s suggestion would be completely accommodated if the
price was too high.

Blackmun then wrote a letter to Powell, proposing changes to accom-
modate his concerns. Powell replied that he “continue[s] to be concerned . . . by
your reliance on the multiple peremptory challenges.” Powell believed that
because Bounds was improperly excluded, it was unnecessary to do more
than reaffirm Dawvis.

I continue to be troubled, therefore, by the suggestion that it is
relevant to our decision that the prosecutor exercised his “peremp-
tory challenges to remove all venire members who expressed any
degree of hesitation against the death penalty.” This may be read
as indicating that our analysis in Batson** somehow extends to
the prosecutor’s use of peremptory challenges. I would have to
give this considerable thought in a proper case, but this question
is not presented in this case. Raising it as a possibility would
invite new habeas corpus applications in capital cases, perhaps
in substantial numbers.

Powell asked Blackmun to remove the discussion of the prosecutor’s use of
peremptory challenges, as well as two footnotes (Blackmun 1987j).
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Almost two months passed with no correspondence. Powell then wrote
to Blackmun, stating that he would join the judgment in order to assure
him a Court. In a memo to Blackmun, his clerk explained that she “agree[s]
with your decision not to accommodate his request that you remove the
discussion of the prosecutor’s actual use of peremptory challenges in this
case” (Blackmun 1987k).

Blackmun wrote a memo to Powell, expressing disappointment that
his proposed revisions did not address Powell’s concerns:

I do not believe that the discussion of the manner in which the
prosecutor actually exercised his peremptory challenges can be
completely ignored. I think it necessary to point out that harmless
error analysis cannot be applied in this case because the exclusion
of Bounds cannot be seen as an isolated incident when in reality
others were excluded on the same basis by use of peremptory
challenges. Inasmuch as you remain concerned about this discus-
sion, I have renumbered it as a separate section. Thus, if you are
at all disposed to join the rest—or any part—of the opinion, you
can do so without that section. (Blackmun 19871)

After this letter, Powell decided to join all but that part of Blackmun’s opinion.
According to a memo from Blackmun’s clerk, “[t]he gist of the [concurrence]
is going to be that he adheres to Dawis and that how the prosecutor uses
his peremptory challenges is irrelevant” (Blackmun 1987m).

Although Blackmun needed Powell as a fifth vote, he still refused to
completely accommodate Powell’s concerns. He attempted to accommodate
as much as he could, but he ultimately chose to address the issue of how
the prosecutor used his peremptory challenges. This issue was important to
Blackmun, so important that he insisted even though he knew he was los-
ing Powell’s vote for the opinion. He did, however, restructure the opinion
in such a way that Powell could join the rest of the opinion instead of only
joining the judgment.

Similarly, in Gwaltney v. Chesapeake Bay Foundation (1987), which
involved whether Section 505(a) of the Clean Water Act confers federal
jurisdiction over citizen suits for wholly past violations, Marshall refused
to fully accommodate concerns raised by some of the justices, which led to
a concurrence. After circulating his draft, Stevens raised two concerns in
a memo.

First, I believe we should omit the words “for past violations of
the Act” in lines 9 and 10 on page 8. It is clear that a citizen
may recover civil penalties for violations of the Act that occur
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after the complaint is filed, but I am not at all sure that such a
recovery for “past violations™—i.e., those that occurred before the
suit was filed—are authorized by [Section] 505. In any event, I
do not think it is necessary implicitly to decide this point in this
case. Second, I'm not sure it is necessary to decide whether a mere
allegation of continuous or intermittent violation is sufficient to
confer jurisdiction or, in the alternative, whether there must be
some such proof to support jurisdiction. (Marshall 1987g)

That same day, Scalia wrote Marshall, letting him know that he was cir-
culating a separate concurrence on the point discussed in Part III of the
opinion—whether a good faith allegation is all that is required for jurisdic-
tion under Section 505. He then stated: “I would like to join the remainder
of the opinion, but it resolves, or appears to suggest resolution, of one issue
that I thought we had agreed to leave unanswered, and another that was not
discussed. I hope you may be able to accept some changes on these points.”
He then suggested a change to the opinion. “This leaves it unresolved whether
the past violation must be the same as the ongoing violation, whereas the
present formulation seemingly envisions that one ongoing violation can support
penalties for multiple past ones.” Scalia also wrote that the opinion suggests
that the plaintiff does not have to offer proof of his allegations of standing
in response to a motion for summary judgment, which, according to him,
is inconsistent with Celotex Corp. v. Catrett (1986). “I hope that the opinion
can be amended to reflect the holding of Celotex” (Marshall 1987h).

O’Connor then sent Marshall a memo, in which she stated: “I share
Nino’s and John’s concerns about the jurisdictional issue in Part III and about
the problem of recovery for past violations joined with an ongoing violation.
For now, I will wait to see what changes you make in the circulating draft”
(Marshall 1987i). Marshall responded to the concerns raised by Scalia and
Stevens, and agreed to delete the phrase that Stevens suggested. However, he
refused to ignore the good faith allegation question and also wrote: “On the
merits of the good faith allegation issue, I stand by my opinion.” He then
wrote: “As for Nino’s Celotex point, I fail to see that the Gwaltney opinion
says anything inconsistent with Celotex. ... My statement of the summary
judgment standard in Gwaltney . . .in no way suggests that the nonmoving
party may prevail upon a complete failure of proof concerning an essential
element of that party’s case” (Marshall 1987j).

Scalia then responded, stating that Marshall’s agreement with Steven’s
suggestion fully met his concern. He then wrote: “On the Celotex point, I
am glad to know that we have no disagreement.” He then asked Marshall
to revise the three sentences in question to reflect their agreement. Finally,
Scalia addressed the good faith allegation issue. He stated that he agreed it
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would be preferable to address the issue, although he could join if Marshall
would take the suggestion proposed by Stevens.

On the merits, I agree that it is inconceivable how it could make
any difference in these Clean Water Act cases. But that only makes
me all the more reluctant to acknowledge that Congress has so
subtly created such an unusual jurisdictional provision—which
will become known as “Gwaltney-type jurisdiction,” and may be
discovered in other statutes where it will make a difference. For
our benefit, as well as the benefit of the legislators who vote
upon bills, it seems to me an important part of sound judicial
practice not to discern such an irregular disposition where it has
not been clearly created. (Marshall 1987k)

Marshall responded to Scalia’s memo, proposing a modification in response
to his Celotex concerns. “I think that this change makes clear our common
understanding that the nonmoving party cannot prevail without introduc-
ing evidence from which the trial judge could conclude that there remains
a genuine issue of material fact regarding the truth of the allegations of
standing.” However, on the good faith allegation issue, Marshall was not
persuaded by Scalia’s argument. “I believe my reading of Congress’ intent
accords with the plain language of [Section] 505 and with a logical and
reasonable congressional intent. Moreover, I continue to conclude that our
difference on this matter is of no practical consequence for this or any other
statute.” He ended the memo by stating: “In sum, I am inclined to keep Part
IIT of my circulating opinion as it now stands, except for the modification
proposed” (Marshall 19871).

Stevens wrote another memo to Marshall, thanking him for his response.
He then wrote:

I remain troubled by one fact, but it is somewhat different from
Nino’s concern. It is this: The statute says nothing about “good
faith,” and I do not believe that the subjective good faith of the
plaintiff or the plaintiff’s attorney can have any impact on the
district court’s jurisdiction to determine whether there really is an
ongoing violation of the statute. In my opinion an allegation of
such a violation must give the district court jurisdiction to deter-
mine whether the defendant is in fact engaged in a continuous
or intermittent violation (or perhaps threatens to do so), but if
the allegation cannot be proved, I think it is clear that the dis-
trict court must dismiss the complaint. Whether it is a dismissal
on the merits or for want of jurisdiction is not a matter of any
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importance. I am, however, concerned about the introduction of
a new, non-statutory “good faith” test of jurisdiction.

Stevens then asked Marshall to make four “rather minor changes,” stating
that “[i]f you can make these changes or something similar, I will be happy
to join your opinion” (Marshall 1987m).

The next day, Scalia, responding to Marshall, thanked him for the
proposed changes addressing his Celozex concern. He then acknowledged that
they remained in disagreement on the good-faith allegation point; however, he
stated that he “would not feel it necessary to write separately if the proposals
contained in John’s. .. memo were adopted” (Marshall 1987n).

Although Marshall could have accommodated Stevens’ suggested changes
and prevented a concurrence, he chose not to.

Those changes, although not extensive, would sidestep the issue
of the sufficiency of good faith allegations to support subject-mat-
ter jurisdiction under [Section] 505(a), a matter ruled on by the
District Court and commented upon by the Circuit Court. . ..I
believe that we owe the lower courts and the parties in this case
a ruling on this issue. For that reason, I am inclined to keep Part
IIT as it stands. (Marshall 19870)

Marshall received the following response from Stevens: “Thanks for consid-
ering my suggestions. Since I think I am a little closer to Nino’s position
than yours with regard to Part III, I am joining his separate writing; that
also means that I am joining your Parts I and II” (Marshall 1987p). Thus,
it appears that since it was important to Marshall to address the issue by
clarifying the law for the lower courts, he did not accommodate the justices
and the result was a concurrence.

Griffith v. Kentucky (1987) provides another example of an unsuccess-
ful negotiation that led to a concurrence. In Griffith, the issue was whether
a newly declared constitutional rule was applicable to litigation pending on
direct state or federal review or not yet final when the rule was decided.
The newly declared constitutional rule at issue came from Batson, where
the Court ruled that a defendant in a state criminal trial could establish a
prima facie case of racial discrimination based on the prosecution’s use of
peremptory challenges to strike members of the defendant’s race from the
jury venire, and that, once the defendant had made the prima facie show-
ing, the burden shifted to the prosecution to come forward with a neutral
explanation for those challenges.

Regarding retroactivity, Justice John Marshall Harlan II had expressed his
view in his concurrence in the judgment in Mackey v. United States (1971).
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If we do not resolve all cases before us on direct review in light of
our best understanding of governing constitutional principles, it is
difficult to see why we should so adjudicate any case at all....In
truth, the Court’s assertion of power to disregard current law in
adjudicating cases before us that have not already run the full
course of appellate review, is quite simply an assertion that our
constitutional function is not one of adjudication but in effect
of legislation. (Mackey 1971, 679)

In United States . Johnson (1982), the Court’s acceptance of Justice Harlan’s
views led them to hold that a decision of the Court construing the Fourth
Amendment was to be applied retroactively to all convictions that were not
yet final at the time the decision was rendered. However, there were excep-
tions, one of which was the “clear break” exception. Under this exception, a
new constitutional rule was not to be applied retroactively, even to cases on
direct review, if the new rule explicitly overruled a past precedent of the Court,
disapproved a practice the Court had sanctioned in prior cases, or overturned
a longstanding practice that lower courts had uniformly approved.

Before the draft of the opinion, Blackmun’s clerk spoke with Powell’s
clerk about the case. “Apparently, Justice Powell feels very strongly that Batson
should be applied retroactively to cases on direct appeal, following his oft-
repeated view that Justice Harlan’s approach should be accepted. (L.e., Justice
Powell does not believe that the ‘clear break’ exception set out in Johnson
for cases on direct appeal should exist.)” (Blackmun 1986g).

Blackmun received a memo from Stevens, asking him to make two
changes in the text and omit two footnotes. If he made those changes, Ste-
vens would join the opinion. “You have properly confined the scope of your
opinion to the problem presented by cases on direct appeal. My concerns
are that the two footnotes and text passages might come back to haunt us
when we are squarely confronted with the question whether to adopt Justice
Harlan’s analysis on collateral review cases” (Blackmun 1986h). Blackmun
then received a memo from Scalia: “While I would prefer the opinion to
suggest, however subtly, that we are adopting the entirety of Justice Harlan’s
analysis in Mackey, it is at least a condition of my joinder that it not imply
a refusal to adopt the entirety of that analysis. The suggestions circulated by
John would satisfy that concern, and I will join if they are adopted” (Black-
mun 1986i). Blackmun then received a memo from Powell, recognizing that
the opinion could be written narrowly, however stating his preference that
Harlan’s view be adopted in its entirety. He agreed with the views expressed
by Stevens and Scalia, “and subject to your accepting John’s suggestions, I will
join your opinion.” He then added: “Since I became a full convert to John
Harlan’s view in my concurring opinion in Hankerson v. North Carolina, 1
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probably will write a brief concurring opinion” (Blackmun 1986;). Blackmun
did not respond to this memo. Thus, at this point, there were three justices
who wanted the same change.

Blackmun wrote a memo in which he enclosed a second draft of the
majority opinion, which incorporated the changes Stevens suggested. Because
the majority opinion was written more narrowly than he wanted, Powell
wrote a regular concurrence. However, this concurrence was an expansive
concurrence, which did not undercut the reasoning and rationale of the
majority opinion, which perhaps explains why Blackmun did not seem overly
concerned about Powell’s concurrence.

Michigan v. Chesternut (1988) provides another example of a case in
which negotiations failed. In this case, the officers’ pursuit of the respondent
did not constitute a “seizure” implicating the Fourth Amendment. First,
Blackmun’s clerk gave some insight into how this particular majority opinion
was originally drafted.

In writing this opinion, I felt I had two choices: I could write it
broadly, stating in no uncertain terms that police conduct need not
result in the actual detention of a suspect to constitute a seizure
warranting protection under the Fourth Amendment, or I could
write it narrowly, concluding simply that no seizure occurred in
this case, and leave the question whether (and in what circum-
stances) a pursuit that did not result in detention could ever be
characterized as a seizure for another day. As I mentioned to you
a few days back, I decided that it was most prudent to take the
latter, narrow approach. I have therefore drafted an opinion that
is simple and brief. 'm concerned about avoiding a splintering of
the Court over the broader question, and the facts of this case
certainly don't require the Court to settle the question here.

In addition, the clerk stated the following:

At Conference, Justice Scalia ranted and raved about the Court’s
failure to reach the second question: whether, if the pursuit con-
stituted a Terry-stop type seizure, respondent’s apparent attempt
to flee from the police established the particularized suspicion
required to justify that seizure. Justice Scalia points out that it was
this second question that the Court was primarily concerned about
in granting cert. That may well be, but I think the Court was
right to decide that this case is the wrong case in which to try to
reach the question. The determination whether the pursuit was a
seizure at all appears to be a logical antecedent to an assessment
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of the justification for any seizure that did occur. Nevertheless,
Justice Scalia made some noises about writing separately to reach
this second question. (I gather he would assume the existence of
a seizure and proceed directly to this second question). I spoke
with his clerk recently to learn whether Justice Scalia was still
planning to write. His clerk hopes he will drop the idea, but
wasn't overly optimistic, given the virulence of his initial reac-
tion. Another reason, I think, for you [not] to write a dramatic,
splashy opinion in this case. (Blackmun 1988h)

The draft of the opinion that was circulated ended up stating: “Rather than
adopting either rule proposed by the parties and determining that an investiga-
tory pursuit is or is not necessarily a seizure under the Fourth Amendment,
we adhere to our traditional contextual approach, and determine only that,
in this particular case, the police conduct in question did not amount to a
seizure.” According to the clerk, although the opinion did not preclude the
Court from finding in subsequent cases that certain pursuits with a manifest
intent to capture constitute seizures, it in no way commanded a finding of a
seizure under any given circumstances. It left for “another day the determina-
tion of the circumstances in which police pursuit could amount to a seizure
under the Fourth Amendment.”

Scalia wrote a memo to Blackmun, in which he argued that the opinion
was not as narrow as he had hoped “because it decides the issue whether
the fact that a person is fleeing prevents the conclusion that he has been

seized.” He added:

I had thought what the opinion would say was that, whether or
not continuing flight might prevent a seizure, and whether or not
evidence acquired as the result of an attempted unconstitutional
seizure comes within the exclusionary rule, there is no seizure
when the facts give rise to no reasonable belief on the part of
the defendant that his liberty was sought to be restrained.

He suggested an alteration to the opinion because he preferred not to write
separately (Blackmun 1988i).

Kennedy also expressed concern over the language of the opinion. “It
seems to me that it in effect holds that if there is a pursuit, with an intent
to apprehend, there is necessarily a seizure. I question that that should be
the rule and, in any event, believe that the issue is not presented in this
case.” He ended by stating that he was “giving the matter further study”
(Blackmun 1988j).
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Blackmun’s clerk responded: “Just to give you a little balance, Justice
Stevens’ clerk asked me to convey to you Justice Stevens’ satisfaction (before
receiving either Justice Kennedy or Justice Scalia’s memos) with the fact that
the opinion was so ‘narrowly crafted.” Seems there’s no pleasing everyone”
(Blackmun 1988k).

Rehnquist also wrote a memo to Blackmun, sharing Scalia’s concern
that the opinion decided that flight alone would not preclude a finding
that a seizure took place. “I see no reason to address this question, since all
agree that respondent could not reasonably have concluded that he had been
detained.” He concluded with: “I will wait to see what you, Nino, and Tony
work out before I take further action” (Blackmun 1988I).

According to Blackmun’s clerk, “In a [Chester]nutshell, my current view
is: ‘We have six votes, so there’” (Blackmun 1988m). Blackmun then responded
to Rehnquist, Scalia, and Kennedy, starting off by telling the justices he had
six votes for the opinion as originally circulated. He then agreed to some of
the other changes they suggested, but then explained why the opinion had
been crafted the way it had. “The opinion in no way commands a finding
of a seizure under any circumstances” (Blackmun 1988n). Scalia, joined by
Kennedy, ended up writing the following concurrence:

It is no bold step to conclude, as the Court does, that the evi-
dence should have been admitted, for respondent’s unprovoked
flight gave the police ample cause to stop him. The Court instead
concentrates on the significance of the chase; and as to that it is
fair to interpret its opinion as finding no more than an absence
of improper conduct. We would do well to add that, barring the
need to inquire about hot pursuit, which is not at issue here,
neither “chase” nor “investigative pursuit” need be included in
the lexicon of the Fourth Amendment. A Fourth Amendment
seizure occurs when an individual remains in the control of
law enforcement officials because he reasonably believes, on the
basis of their conduct toward him, that he is not free to go. See,
e.g., INS v. Delgado, 466 U.S. 210, 215 United States v. Men-
denhall, 446 U.S. 544, 554 (1980) (opinion of Stewart, J.). The
case before us presented an opportunity to consider whether even
an unmistakable show of authority can result in the seizure of a
person who attempts to elude apprehension and who discloses
contraband or other incriminating evidence before he is ultimately
detained. It is at least plausible to say that whether or not the
officers’ conduct communicates to a person a reasonable belief that
they intend to apprehend him, such conduct does not implicate
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Fourth Amendment protections until it achieves a restraining
effect. The Court’s opinion does not foreclose this holding, and
I concur. (Chesternut 1988, 578)

In this case, Blackmun did not have much incentive to accommodate Scalia
and Kennedy since he already had six votes for his opinion. “Once majority
acquiescence has been obtained, the marginal value of any additional vote
declines perceptibly, as would the price which an opinion writer should be
willing to pay” (Murphy 1964, 65).

Conclusion

By examining the memoranda between Blackmun and Marshall and the other
justices and the memoranda from their clerks, this chapter provides insight
into the bargaining and accommodation that occurred between Blackmun
and Marshall and the other justices. Blackmun and Marshall accommodated
their colleagues even when suggestions were not contingent on joining, which
suggests that cooperating is important to the justices. They also were more
likely to accommodate when more than one justice wanted a particular change.
However, neither justice accommodated suggestions when the issue was
important to them and a majority of the justices had joined the opinion.

The memos also provide evidence that Blackmun and Marshall not
only took into account how any accommodation would affect the substance
of the opinion and their preferences about the particular issue involved, but
they also took into account the other justices who had already joined the
opinion. For example, Blackmun’s colleagues, even those who were in ideo-
logical agreement, sometimes pulled Blackmun in two different directions.
However, even when a justice was not satisfactorily accommodated, he or
she would not necessarily write separately. This suggests that the justices,
when considering their options, take into account the impact the opinion
will have on the legal community.

The opinion writing process is complex and, although policy objectives
clearly affect the justices’ behavior, there are other factors that come into
play. The justices have to take into account their colleagues on the bench,
sometimes agreeing to join an opinion even when their most favored outcome
is not achieved. However, there are times when the justices, although agree-
ing with the result of the decision, are not satisfactorily accommodated and
they choose to write or join a concurrence. Does that choice to communicate
publicly have an impact? I consider this question in the next chapter.
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In Katz v. United States (1967), the Supreme Court considered the constitu-
tionality of law enforcement officers placing a wiretap in a telephone booth
without a search warrant. Katz was making a phone call in a public phone
booth to allegedly engage in an illegal wagering transaction. Suspecting foul
play, FBI agents placed an electronic recording device on the outside of the
booth to record the defendant’s conversation. The trial court admitted evi-
dence of the conversations over Katz’s objection. When Katz appealed, the
Ninth Circuit Court of Appeals rejected his contention that the recordings
of his telephone conversations violated the Fourth Amendment, relying on
a previous case in which the Court held that the Fourth Amendment only
applies to “places” and “things” and that the Amendment could only be
violated by physical trespass onto the subject’s property.

The Supreme Court, however, reversed the lower court and held that
even though the agents did not physically trespass into a traditionally protected
area, the agents were “searching” for purposes of the Fourth Amendment and
had obtained information illegally without first securing a search warrant.
“[W]hat [a person] seeks to preserve as private, even in an area accessible
to the public, may be constitutionally protected” (351). The Court held that,
in the absence of a judicially authorized search warrant, the wiretaps of the
public phone booth used by Katz were illegal and, consequently, the evidence
gathered against him from his conversations should be suppressed.

Although the majority took a radical new approach to the Fourth
Amendment “search” issue, it is the language found in Justice John Marshall
Harlan II’s concurring opinion that emerged as the foundation for the Karz
formula as it exists today.! Harlan agreed with the majority opinion of the
Court, but he wrote to clarify when a person is entitled to Fourth Amendment
protection. Expanding on the general principles enunciated by the majority
opinion, Harlan proposed the following two-pronged test: “My understanding
of the rule that has emerged from prior judicial decisions is that there is a
twofold requirement, first that a person have exhibited an actual (subjective)
expectation of privacy; and second, that the expectation be one that society
is prepared to recognize as ‘reasonable’” (361). This language became the
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core language in Fourth Amendment “search” jurisprudence, and both the
Supreme Court and the lower federal courts have looked to this two-pronged
test, and not the majority opinion, to determine when a person is entitled
to Fourth Amendment protection. Thus, it is the concurrence that has come
to be seen as the main point of the Karz decision.

Katz demonstrates the potential impact that concurrences can have,
yet the question remains whether a systematic impact exists. As discussed in
Chapter 1, concurrences are theoretically puzzling because the justice who
writes or joins a concurrence agrees with the result reached by the Court,
yet seeks to limit, expand, clarify, or change the grounds for the opinion.
What impact do these concurring opinions have?

Some scholars argue that concurrences have a negative effect because
a decision accompanied by a concurrence speaks with less authority (see
Ray 1990). Moreover, concurring opinions are inconsistent with traditional
consensus norms (Walker, et al. 1988) and they represent “modes of conflict
on the Supreme Court” (Caldeira and Zorn 1998, 877). The argument is
that the majority opinion is weakened by the presence of concurring opinions
(see, e.g., Hansford and Spriggs 2006; Spriggs and Hansford 2001) and,
consequently, the Supreme Court and the lower courts will be more likely
to treat a precedent accompanied by a concurrence negatively. Hansford
and Spriggs (2006) investigated whether lower federal courts respond to
how the Supreme Court has interpreted one of its precedents. As a control
variable, they included the number of special concurrences that accompanied
a precedent. Their results indicated that this variable did not reveal any sys-
tematic influence on the lower courts’ treatment of precedent. In contrast,
Spriggs and Hansford (2001) examined why and when the Supreme Court
chooses to overrule one of its own precedents and found that the larger the
number of concurring opinions that were published with a precedent, the
greater the chance it will be overruled. However, no one has examined the
content of concurrences in an effort to explain whether the #ype of concur-
rence influences lower court compliance and subsequent treatment by the
Supreme Court. As shown earlier, some concurrences support the majority
opinion and others do not. For example, a concurring opinion may clarify
the outcome of the case and strengthen the result. However, a concurrence
can also detract from the impact of the majority opinion by disagreeing with
the reasoning of the majority and pointing out the flaws of the opinion.
Thus, differentiating between the types of concurrences can illuminate the
true impact they have.

Specifically, I test whether different types of concurrences have dif-
ferential effects on the U.S. Courts of Appeals and the Supreme Court. I
find that concurrences that signal stronger support for majority opinions
increase the extent to which the Circuit Courts positively interpret the
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Supreme Court majority opinion, whereas concurrences that strongly disagree
with the majority opinion decrease the extent to which the Circuit Courts
positively interpret the majority opinion. This research is important because
it addresses the ability of the Supreme Court to act as a final arbiter of
federal law. If a justice writes a concurrence that disagrees with the reason-
ing of the majority and the Circuit Court finds the concurrence persuasive
and chooses to rely on that concurrence, the precedent handed down by the
majority is weakened. Additionally, this research increases our understanding
of both Supreme Court and Circuit Court decision making. The justices
send signals to the lower courts through concurrences and the lower courts
are using these signals.

Similarly, I find that a precedent accompanied by an expansive concur-
rence increases the likelihood that the Supreme Court will positively treat
the precedent, whereas a precedent accompanied by a doctrinal concurrence
decreases the likelihood that the Supreme Court will positively treat the
precedent. This indicates that the Supreme Court and the Circuit Courts of
Appeals are reacting to the types of concurrences in a similar way.

The Impact of Concurring Opinions on Lower Court Compliance
Concurrences and Lower Court Compliance

Although scholarship has provided empirical support for the proposition
that the lower federal courts generally follow precedents established by the
Supreme Court (see Benesh 2002; Gruhl 1980; Songer and Sheehan 1990),
shirking (or noncompliance) still occurs. Scholars have been interested in
whether lower courts follow the Supreme Court’s rulings or “shirk” by taking
positions not compatible with the Court’s doctrine. Scholars have defined
compliance as following the legal rules or doctrine adopted by the Court (see,
e.g., Benesh 2002).Individuals and organizations are guided by the Court’s
legal rules, which constitute “the core of the Court’s policy-making process”
(Wahlbeck 1997, 780). These principles embodied in the Court’s opinions
create precedent to guide the decisions of the lower courts. Lower courts that
disagree with the higher court may evade their mandates (Canon 1973). They
can interpret a Supreme Court decision very narrowly, basically limiting it
to its specific facts (Canon and Johnson 1999). They may distinguish their
case from the Supreme Court case (Caminker 1994; Baum 1978; Songer and
Sheehan 1990). They even may question or criticize the case (Tarr 1977). If
the lower courts do not follow the legal rules or doctrine announced by the
Supreme Court, the impact of that decision is diminished and, consequently,
the impact of the Supreme Court is diminished.
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What factors, then, affect whether the Supreme Court obtains full
compliance from the lower federal courts? Studies have shown that there
are a number of legal and attitudinal variables that influence the level of
compliance by the lower courts, such as the age, complexity, and importance
of the precedent, ideological consistency between the lower court and the
Supreme Court precedent, the current ideology of the Supreme Court, and
whether the precedent has been overruled (see, e.g., Benesh and Reddick
2002; Brenner and Spaeth 1995; Brent 1999; Gruhl 1980; Johnson 1987;
Klein 2002; Wasby 1970).

Another factor is how authoritative a Supreme Court case appears to a
lower court judge. Lower courts may be more likely to follow the Supreme
Court decision if they perceive the Court is strongly united in its decision.
Scholars have used different measures to capture the authoritativeness of a
Supreme Court decision, including whether it was unanimous, whether it
was a minimum winning coalition decision, the size of the voting majority,
the number of dissenting justices, the number of dissenting opinions, and the
number of special concurring opinions (Benesh and Reddick 2002; Hansford
and Spriggs 2006; Johnson 1979).

As stated previously, the assumption is that concurring opinions decrease
compliance by lower courts. Specifically, the mere presence of a concurring
opinion may transform a majority opinion into a plurality. A plurality opinion
is one in which a majority of the Court agrees to the result, but less than a
majority of the justices agree to the reasons behind the decision. The plural-
ity opinion generally is regarded as a source of uncertainty and instability
in the law, creating confusion in lower courts that are bound to follow the
precedent established by the Supreme Court. A recent study confirms that
lower courts are less likely to comply with plurality decisions than majority
decisions (Corley 2009).

Moreover, concurring opinions may undermine the force of a unanimous
Court. The Court recognized the importance of a unified response to a case
of major significance, as illustrated by Brown v. Board of Education (1954). In
deciding Brown and the companion school segregation cases, Chief Justice
Warren wished to avoid concurring opinions. “He wanted a single, unequivo-
cating opinion that could leave no doubt that the Court had put Jim Crow
to the sword” (Kluger 1977, 683). Warren recalled in his memoirs:

To have affirmed these cases without decision and with the mere
statement that it was being done by an equally divided Court, if
such had been the case, would have aborted the judicial process
and resulted in public frustration and disrespect for the Court.
The Court was thoroughly conscious of the importance of the
decision to be arrived at and the impact it would have on the
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nation. With this went realization . . . for achieving unity, if pos-
sible. (Warren 1977, 282)

Beyond the mere presence of a concurring opinion, however, the content
of the concurrences is important to understand. The justice agrees with the
result, yet seeks to limit, expand, clarify, or change the grounds for an otherwise
authoritative majority opinion. In fact, concurrences advance the dialogue of the
law, with the justices using concurrences to provide cues and signals to each
other, the legal community, and Congress. “[ TThe system of separate opinions
has made the Supreme Court the central forum of current legal debate, and
has transformed its reports from a mere record of reasoned judgment into
something of a History of American Legal Philosophy with Commentary”
(Scalia 1994, 40). Thus, concurrences highlight the difference between voting
for the result and voting for the gpinion. One scholar argues:

[J]ustices care most about the underlying legal principles in an
opinion, rather than just which side wins the case. The justices
want legal policy to reflect their policy preference because they
understand that it is those policies that ultimately influence dis-
tributional consequences in society. It is the legal rule announced
in an opinion (not which party won the case) that ultimately
serves as referents for behavior and alters the perceived costs and
benefits decision makers attach to alternative courses of action.
(Spriggs 2003)

How can concurrences affect compliance by the lower courts? A con-
currence may be more revealing than a justice’s majority opinion because it
is not the product of compromise (see Wahlbeck, et al. 1999). “To be able
to write an opinion solely for oneself, without the need to accommodate,
to any degree whatever, the more-or-less differing views of one’s colleagues;
to address precisely the points of law that one considers important and no
others . .. that is indeed an unparalleled pleasure” (Scalia 1994, 42). Thus,
the concurrence can signal to the lower courts how a particular justice views
a given issue and how that justice may be expected to vote in the future.
Studies have shown that lower courts engage in anticipatory compliance,
seeking to interpret a Supreme Court precedent according to how the
current Supreme Court would interpret that precedent and concurrences
provide information that the lower courts can use to interpret the precedent
accordingly. For example, in Coy v. Jowa (1988), the defendant was charged
with sexually assaulting two thirteen-year-old girls. The girls were permit-
ted to testify with a screen placed between them and the defendant. The
Court reversed Coy’s conviction on the grounds that the procedure violated
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the defendant’s right to confrontation. However, the Court acknowledged
that the rights preserved in the Confrontation Clause are not absolute and
conceded that exceptions might be justified “when necessary to further an
important public policy” (1021). Justice O’Connor wrote a concurring opinion,
stating that confrontation rights “are not absolute but rather may give way
in an appropriate case to other competing interests so as to permit the use
of certain procedural devices designed to shield a child witness from the
trauma of courtroom testimony” (1022). This statement was prophetic of
her reasoning in the majority opinion of Maryland v. Craig (1990), where
the Court held that a defendant’s right to confrontation was not violated by
permitting a six-year-old child to testify at trial via one-way closed-circuit
television in a case of sexual abuse. The Court reasoned that Maryland had
an important interest in preserving the physical and psychological well-being
of the child witness.

Connected to this idea of the lower courts engaging in anticipatory
compliance is the fact that the concurrence may signal how much support
the opinion has. However, it is not the mere presence of a concurrence, but
what the concurrence says that is important. Reagan administration lawyers
wrote that Justice O’Connor had a “troublesome propensity to file concurring
opinions seeking to dilute the force of opinions condemning racial quotas”
(Greenburg 2007, 44). Thus, the concurring opinion may signal that the
concurring opinion writer does not fully support all aspects of the reasoning
of the opinion, highlighting how the majority opinion should be limited, or
even how it can be distinguished in future cases. One study demonstrated
that justices who author or join special concurring opinions (specifically
disagreeing with the majority’s rationale) in precedent-setting cases are more
likely to overrule these precedents than members of the majority coalition
who do not author or join such concurring opinions (Collins 2004). The
concurring opinion may, however, signal that the concurring opinion writer
believes the opinion did not go far enough and the justice is willing to apply
the reasoning to a multitude of factual situations. Moreover, the concurrence
may supplement the reasoning, giving additional, persuasive arguments for
reaching that result.

Additionally, a concurrence can provide cues to the lower courts about
how to interpret the Constitution by giving guidance on how to interpret
the Court’s majority opinion. Baum (1978) suggests that the impact of the
Supreme Court should increase as the clarity of its opinions increase. A
concurring opinion may provide much needed clarification that increases the
ability of the lower court to understand and accept the opinion.

Finally, the concurrence may directly confront the arguments made in
the majority opinion, pointing out weaknesses or flaws in the reasoning of
the majority. Concurring and majority opinions “compete with each other to
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win over future judges and scholars” (Kolsky 1995, 2085). Thus, lower court
judges may find themselves persuaded by the reasoning of the concurring
opinion when interpreting the Supreme Court majority opinion.

Specifying a Model of the Impact of Concurring Opinions on

Lower Court Compliance

As discussed in Chapter 1, concurrences can be categorized into six different
types. The first category, the expansive concurrence, attempts to expand the
holding or to supplement the reasoning of the majority opinion. Because
this type of concurrence gives a lower court judge more reason to extend
the Supreme Court’s reasoning to their specific case, my first hypothesis is
as follows:

A lower court is more likely to comply with a Supreme Court
decision that is accompanied by an expansive concurrence.

The second category is the doctrinal concurrence, which is a concur-
rence that offers a different theory to support the Court’s result. This is the
“right result, wrong reason” concurrence (Ray 1990, 800). This concurrence
generally rejects the entire foundation of the Court’s opinion, concurring in
the judgment but for an entirely different reason. Thus, these concurrences
disagree with the majority opinion, even though the opinion writer agrees
with the final outcome of the case (who wins and who loses). Because a
doctrinal concurrence disagrees with the reasoning used by the majority
opinion, and does not support the rules or doctrine adopted by the Court,
my second hypothesis is:

A lower court is less likely to comply with a Supreme Court
decision that is accompanied by a doctrinal concurrence.

The third category is the Zimiting concurrence, a concurring opinion that
attempts to limit or qualify the holding. The opinion writer argues that certain
parts of the majority’s discussion were unnecessary or thinks the Court has
gone too far in its reasoning or conclusions. The “concurrer acts to rein in
the doctrinal force of the majority” (Ray 1990, 784). The concurrence may
limit the majority opinion to the particular circumstances of the case under
review or may “take the majority to task for addressing an issue not properly
before it” (Ray 1990, 785).

The tendency for these limiting concurrences is towards contraction.
Moreover, a limiting concurrence can signal to the lower court that support for
the majority decision is not high, and provide a rationale for the lower court
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to not comply with the case. Thus, my third hypothesis is as follows:

A lower court is less likely to comply with a Supreme Court case
that has a limiting concurrence.

The fourth category is the reluctant concurrence. Here, the opinion
writer makes it clear that he does not want to join the majority’s deci-
sion, but feels compelled to, perhaps because of precedent or because of a
desire to produce a majority opinion on an important issue. “This type of
concurrence frequently originates in an earlier dissent” and “it resembles [a
dissent] more than a concurrence” (Witkin 1977, 224). Thus, it weakens the
authority of the majority opinion in much the same manner as a dissent and,
consequently, I expect that

A lower court is less likely to comply with a Supreme Court case
that is accompanied by a reluctant concurrence.

The fifth category is the emphatic concurrence, which emphasizes some
aspect of the Court’s holding (see Ray 1990), and functions largely as a
means of clarification. Because an emphatic concurrence agrees in full with
the reasoning used by the majority and is merely emphasizing or highlight-
ing some aspect of the opinion, and perhaps providing clarity that should
lead to increased compliance (see Canon and Johnson 1999) I hypothesize
the following:

A lower court is more likely to comply with a Supreme Court
case that is accompanied by an emphatic concurrence.

Finally, the last category is the unnecessary concurrence, which is a concur-
rence in judgment without opinion. Although this type of concurrence does
not offer any justification or rationale for its disagreement and, consequently,
may leave little impression on the lower court judges applying the decision,
the concurrence does signal lack of support for the reasoning contained in
the opinion. Thus, I hypothesize:

A lower court is less likely to comply with a Supreme Court case
accompanied by an unnecessary concurrence.

Although the focus is on concurring opinions and their effect on com-
pliance, I also control for the following factors, which have been identified
in past research as influencing lower court compliance:
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1. Dissents. Given that dissents disagree with both the result of

the majority decision and the reasoning, I expect that as the
number of dissents that accompany a Supreme Court case
increases, the less positively the lower court will treat the
case.

. Age of Precedent. There are two different views of how the
age of a precedent might figure into the compliance decision.
Either older decisions have become fundamental to the Court
and lower courts would be more likely to follow those cases or
recent precedents deserve more respect from the lower courts
because the Supreme Court is not likely to overturn recently
established precedents (see Brenner and Spaeth 1995). This

variable is measured in years.

Complexity. The literature also provides competing hypotheses
regarding lower court compliance with complex decisions.
Wasby (1970) views complex decisions as confusing to the
lower courts and thus expects them to limit compliance. On
the other hand, Johnson (1987) found that complex decisions
were followed more often and Benesh and Reddick (2002)
viewed complex decisions as fostering higher levels of compli-
ance because they engender a closer reading. For this variable,
I rely on data from Spaeth (2007) and I count the number
of legal provisions relied on and additional issues raised in

the precedent (see Benesh and Reddick 2002).

. Ideological Incompatibility with Supreme Court Majority Opin-
ion. According to the literature (see, e.g., Hall and Brace
1992; Songer and Haire 1992), ideology does influence lower
court judges, and as the distance between the ideology of
the Supreme Court decision and the majority members of
the deciding appeals court panel increases, the likelihood
of the panel complying with the precedent should decrease.
I use the Judicial Common Space score (Epstein, Martin,
Segal and Westerland 2007) for each federal court of appeals
judge, district court judge,” and each Supreme Court justice,
a measure of personal ideology that places them in the same
policy space. To generate a measure of the ideological distance
between the majority members of the deciding appeals court
panel in each case and the precedent, I take the absolute
value of the difference between the median ideological score
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of the majority members of the deciding appeals court panel
and the ideological score of the majority opinion writer for
the precedent case. This distance should capture whether the
appeals court panel that treats the precedent is ideologically
consistent with the Supreme Court decision.’

. Importance. Although some scholars argue that important

Supreme Court cases are more likely to be followed by lower
courts because they are more visible (see Benesh and Reddick
2002), important cases are also more likely to be controversial,
and a number of scholars (Baum 1978; Gruhl 1980; Wasby
1970) have suggested that noncompliance is most likely
to occur in response to Supreme Court decisions that are
controversial. I use two measures to tap into the importance
of a Supreme Court case.* The first is a measure of political
importance, a dichotomous variable coded 1 if the case is a
major case using 7he New York Times measure and 0 other-
wise (Epstein and Segal 2000).° The second is a measure of
legal importance, also a dichotomous variable, coded 1 if the
Supreme Court case according to Spaeth (2007) struck down
a law as unconstitutional or overturned an existing precedent,
and 0 otherwise.

Change in Supreme Court Ideology. The deciding appeals court
panel may engage in anticipatory behavior, taking into con-
sideration the ideology of the Supreme Court that is sitting
at the time they interpret the precedent in an attempt to
decide what the Supreme Court would do in the case. This
may be because they fear reversal by the Supreme Court or
because they believe that is their proper role. According to
Klein (2002), two federal appellate judges indicated that they
sometimes engage in anticipatory decision making. “That even
two judges profess to decide some cases as they think the
Supreme Court would is evidence that anticipatory decision-
making occurs in the courts of appeals” (Klein 2002, 109).
Additionally, Gruhl (1981) examined whether lower federal
court judges anticipated new Supreme Court policy in the
area of libel and found that “[IJower federal court decisions to
act in anticipatory compliance were the rule rather than the
exception” (308). To measure this possibility, I use the change
in Supreme Court ideology from the time of the precedent. I
take the absolute value of the difference between the median
ideological score of the Court sitting at the time the lower
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court treats the decision from the median ideological score
of the justices sitting at the time of the precedent.

7. Treatment by the Supreme Court. The U.S. Supreme Court
can affect whether the lower court treats its precedent posi-
tively by how the Supreme Court treats its own precedent
in subsequent cases. Hansford and Spriggs (2006) found that
the more the Supreme Court has interpreted a precedent in
a positive manner, the more frequently lower federal courts
will follow the precedent. The more that the Court interprets
a precedent negatively, the less often lower courts will follow
the precedent. To measure this, I use Shepard’s Citations to
count the number of times the Court’s majority opinions
interpreted the precedent in a positive or negative manner
before the lower court treats the precedent. The first vari-
able, positive Supreme Court treatment, is the number of times
the Court’s majority opinions interpreted the precedent in a
positive manner before the lower court treats the precedent.
The second variable, negative Supreme Court treatment, is the
number of times the Court’s majority opinions interpreted
the precedent in a negative manner before the lower court
treats the precedent.

8. Owerruled. Brent (1999) showed that lower courts are willing
to act as the agents of both the Supreme Court and Congress.
To control for Supreme Court cases which have been overruled
or superseded by statute, I include a dummy variable, which
is equal to 1 if the case has been overruled by the Supreme
Court or superseded by statute, O otherwise.® I expect that
these cases are less likely to be followed by the lower court.
I also include fixed effects for each of the 12 circuits, with
the First Circuit omitted for identifiability; these serve as
controls for circuit-level factors not expressly incorporated in
the model.

Estimating a Model of the Impact of Concurring Opinions on
Lower Court Compliance

To determine whether the type of concurrence influences compliance by
the lower courts, I identify and examine all treatments in the U.S. Courts
of Appeals of the Supreme Court cases from the 1986 term.” The unit of
analysis is the lower court decision that cited a Supreme Court opinion
from the 1986 term. My analysis starts with circuit court cases from 1986
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and ends in 2003. I identify cases for analysis through Shepard’s Citations
via Lexis. Shepard’s is a legal resource that provides a list of all subsequently
decided cases for each published state and federal court case. For each
Supreme Court decision, Shepard’s provides a list of all the subsequent cases
(Supreme Court, Courts of Appeals, District Courts, and state courts) that
cite the decision.®

Shepard’s also offers an editorial analysis indicating how the subsequent
decision (the “citing” case) legally interpreted the previous decision (the “cited”
case). According to Shepard, a cited case is not considered legally interpreted
simply because the subsequent case cites it. Instead, it is necessary for the
subsequent case to contain specific language that legally interprets the cited
case (see Spriggs and Hansford 2000).” The goal of Shepard’s is to ascertain
whether the precedent is still good law, or whether it has been diminished
in some way (Hansford and Spriggs 2006). Because 1 am interested in
whether lower courts are complying, which involves “proper application of
standards enunciated by the Supreme Court in deciding all cases raising
similar or related questions,” versus not complying, which “involves a failure
to apply—or properly to apply—those standards” (Tarr 1977, 35), Shepard’s
is a valid indicator of compliance.

Shepard’s offers for each citing case the following types of legal inter-
pretations that are relevant to this study: questioned, limited, criticized,
distinguished, followed, explained, or harmonized."’ Shepard’s labels followed
as positive treatment and questioned, limited, criticized, and distinguished as
negative treatment. Although Shepard’s codes treatments of precedent that
occur in concurring and dissenting opinions, I focus only on the treatments
that occurred in majority opinions.

Shepard’s uses followed to indicate that a citing case’s majority opinion
“expressly” relied on a cited case as precedent (Spriggs and Hansford 2000,
330). Examples of language that lead to an opinion being coded by Shepards
as followed are “controlling,” or “determinative” or “such a conclusion is
required by” (Spriggs and Hansford 2000, 330). This is a positive treat-
ment and indicates full compliance by the lower court with the rule of law
announced by the Supreme Court. Thus, I code a circuit case that Shepard’s
indicates followed a Supreme Court decision as positive.”! Consistent with
Shepard’s typology of legal treatment, I code a case that questioned, limited,
criticized, or distinguished a Supreme Court decision as negative, which
indicates noncompliance with the Supreme Court case. The Shepard’s coding
scheme categorizes distinguished treatments as weaker negative treatments
than treatments coded as criticized or limited. Nevertheless, when the lower
court distinguishes a Supreme Court precedent, it explicitly chooses not
to apply the precedent. In so doing, the lower court limits the impact of
the Supreme Court decision to a narrower set of facts, and thus limits the
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potential impact on future cases, regardless of the motivation of the lower
court or whether others would consider the treatment reasonable.” I exclude
cases that explained or harmonized the precedent because those treatments
are considered neutral.’® The result of all these selection procedures and
considerations is a sample of 2,747 lower federal court treatments.

Results

Table 4.1 presents the data used in the analysis.

Of 126 orally argued, signed Supreme Court opinions, 6 percent con-
tained an expansive concurrence, 12 percent doctrinal, 14 percent limiting, 3
percent reluctant, 8 percent emphatic, 0.8 percent unnecessary, and 63 percent
of the opinions did not contain a concurrence. From those 126 Supreme
Court opinions, 2,747 lower federal court cases either positively or negatively
interpreted those opinions. Eight percent of those cases were ones in which
the Circuit Court was interpreting a Supreme Court case that contained an
expansive concurrence, 10 percent doctrinal, 14 percent limiting, 1 percent
reluctant, 6 percent emphatic, 0.2 percent unnecessary, and 68 percent of
the Circuit Court cases were interpreting a Supreme Court case that did
not contain a concurrence. Thus, the types of concurrences are distributed
similarly between the Supreme Court cases and the Courts of Appeals cases
interpreting those decisions.™

Given the dichotomous nature of the dependent variable, positive
treatment, logistic regression analysis is employed. Table 4.2 (next page)
summarizes the results. For interested readers, the full statistical results of
the logit estimation appear in the appendix, along with descriptive statistics
for all of the independent variables.

Table 4.1. Distribution of the Types of Concurrences: Supreme Court
Versus Courts of Appeals

Type of Concurrence Supreme Court Courts of Appeals
Limiting 18 (14%) 383 (14%)
Doctrinal 15 (12%) 285 (10%)
Expansive 7 ( 6%) 207 ( 8%)
Emphatic 10 ( 8%) 165 ( 6%)
Reluctant 4 ( 3%) 31 ( 1%)
Unnecessary 1 (0.8%) 5 (0.2%)

None 79 (63%) 1,863 (68%)
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Table 4.2. Summary of Model of Impact of Concurrences on

Lower Court Compliance

Variable

Effect

Type of Concurrence

Expansive More likely
Doctrinal Less likely
Limiting No effect
Reluctant No effect
Emphatic No effect
Unnecessary No effect
Control Variables
Dissents No effect
Age More likely
Complexity No effect
Ideological incompatibility Less likely
Political importance No effect
Legal importance Less likely
Change in Supreme Court ideology Less likely
Positive Supreme Court treatment More likely
Negative Supreme Court treatment Less likely
Overruled Less likely

Effects of Concurrence Types

The results show that when concurrences were separated into different types,
expansive and doctrinal concurrences influence lower court compliance.”® As
hypothesized, expansive concurrences have a positive impact and doctrinal
concurrences have a negative impact.

Table 4.3 presents a variety of predicted probabilities associated with
each of the statistically significant variables. The first row of the table shows
the baseline probability of positive treatment by the lower federal courts. This
baseline probability is computed by holding all variables at the mean or modal
values and provides a useful starting point for evaluating the magnitude of
the influence of each variable. Thus, the baseline probability is the prob-
ability of positive treatment when there are no concurrences accompanying
the Supreme Court precedent.’® As shown in Table 4.3, the likelihood of
positive treatment is quite high at .762. The remaining rows in Table 4.3
report the predicted probabilities for each outcome as I set each statistically
significant variable to different values, while holding all of the other variables
constant at their respective baseline values.
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As Table 4.3 shows, when the Supreme Court precedent contains no
concurrences, the probability of positive treatment is .762. When the Supreme
Court precedent contains an expansive concurrence, the probability of positive
treatment by the lower court increases to .860. However, when the Supreme
Court precedent contains a doctrinal concurrence, the probability of positive
treatment by the lower court is reduced to .719.

Contrary to my hypotheses, limiting, emphatic, and unnecessary con-
currences do not appear to influence lower court compliance. Perhaps this
results from the fact that these concurrences are weaker forms of support
or nonsupport for the majority decision. Doctrinal concurrences disagree
entirely with the rationale used by the majority decision, whereas limiting
concurrences do agree with the reasoning overall, but the opinion writer
attempts to contract the reach of the decision. Expansive concurrences agree
entirely with the rationale, and even signal that the opinion writer would
even go further than the majority opinion went. Emphatic concurrences, on
the other hand, do not add anything to the majority opinion, but simply
reiterate some particular aspect of the opinion and unnecessary concurrences
do not offer any reason why the justice is not joining the opinion coalition.
Thus, it appears that the stronger concurrences (in terms of supporting or

Table 4.3. Predicted Probabilities of Positive Treatment by the

Lower Courts

Probability of

Positive Treatment

Baseline 762
Expansive concurrence .860
Doctrinal concurrence 719
Minimum age of Supreme Court precedent (0) 713
Maximum age of Supreme Court precedent (17) .821
Legally important Supreme Court precedent .595
Minimum level of ideological compatibility (1.313) 718
Maximum level of ideological compatibility (.0026) .780
Minimum level of change in Supreme Court ideology (0) 811
Maximum level of change in Supreme Court ideology (.563) .644
Minimum number of positive treatments by Supreme Court (0) 735
Maximum number of positive treatments by Supreme Court (5) .900
Minimum number of negative treatments by Supreme Court (0) 772
Maximum number of negative treatments by Supreme Court (3) .644

Overruled Supreme Court precedent .564
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not supporting the majority opinions) influence the extent to which lower
courts comply with the Supreme Court majority opinion.

Perhaps the only surprising result in Table 4.2 is the finding that
reluctant concurrences have no impact on compliance by the lower court. The
hypothesis that reluctant concurrences would weaken compliance behavior
seemed well founded, but support for it is completely lacking. This may
result from the fact that there are only four Supreme Court cases accom-
panied by a reluctant concurrence (and thirty-one lower court cases legally
treating those cases).

Overall, these findings document that concurrences do influence lower
court compliance. Doctrinal concurrences reduce compliance, providing the
Courts of Appeals with wiggle room (Benesh 2002, 84). Just as a Supreme
Court case may give lower courts wide latitude to carry out their policy (see
Canon and Johnson 1999), these types of concurrences provide lower court
judges with more discretion by giving them a legitimate reason not to fol-
low the precedent.’” A doctrinal concurrence signals to the lower courts that
there is disagreement with the reasoning employed by the majority opinion,
perhaps pointing out weaknesses, detracting from the impact of the major-
ity opinion. On the other hand, expansive concurrences increase lower court
compliance by giving lower court judges more reason to extend the Supreme
Court’s reasoning to their specific case.

Control Variables

I now turn to a discussion of the results for the control variables. All but
three of the control variables have a strong and statistically significant effect
on lower court compliance. As I noted, scholars have disagreed about whether
older or more recent Supreme Court cases are favored and whether case com-
plexity has a positive or negative effect on whether Supreme Court precedents
are likely to be followed by the lower courts. The results of this study show
that both the age of the Supreme Court precedent and its complexity have
positive impacts on lower court compliance. Specifically, when the Supreme
Court decision is recent (less than one year old), the predicted probability of
positive treatment is .713. When the Supreme Court decision is seventeen
years old (the maximum age in the data), the predicted probability is .821.
Additionally, legally important cases are less likely to be followed by the
lower courts. The odds of positive treatment decrease by 16.7 percent when
the Supreme Court case is legally important.

As predicted, as the distance between the ideology of the Supreme
Court decision and the majority members of the deciding appeals court
panel increases, the likelihood of the panel complying with the precedent
decreases. When the ideology of the majority members of the deciding
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appeals court panel is ideologically consistent with the opinion, the predicted
probability of positive treatment is .780, whereas when the ideology of the
majority members of the deciding appeals court panel is not ideologically
consistent with the opinion, the predicted probability of positive treatment
decreases to .718.

As the current Supreme Court moves away from the precedent, the
odds of the lower court positively treating the case decrease, consistent with
Learned Hand’s anticipatory theory: “I have always felt that it was the duty
of an inferior court to suppress its own opinions and ... try to prophesy
what the appellate courts would do” (Baum 1978, 212). Specifically, when
the ideology of the current Supreme Court is the same as the ideology of
the Court that issued the precedent, the predicted probability of positive
treatment is .811. When the ideology of the current Supreme Court and
the Court that issued the precedent are far apart (maximum value of .563)
the predicted probability of positive treatment drops to .644. Whether this
provides evidence that lower court judges are engaging in strategic behavior,
attempting to avoid reversal by the Supreme Court or whether the lower court
judges are acting in accordance with how they view their role is not clear.

The number of positive and negative treatments the precedent has
received by the Supreme Court also influences the likelihood of positive
treatment by the Circuit Courts. As the number of positive treatments moves
from the minimum level (zero) to the maximum level (five) the predicted
probability of positive treatment increases by .165. As the number of nega-
tive treatments moves from the minimum level (zero) to the maximum level
(three) the predicted probability of positive treatments decreases by .128.

Finally, cases that have been overruled by the Supreme Court or super-
seded by statute are less likely to be followed by the lower courts (56.4% vs.
76.2%). Thus, the lower courts are faithful to both principals—the Supreme
Court and Congress.

Multiple Concurrences

During the 1986 term, twelve Supreme Court cases contained multiple con-
currences, corresponding to 217 lower court decisions treating those cases.
What happens when there are multiple concurrences? For instance, what if
a Supreme Court case contains both an expansive and a doctrinal concur-
rence? In order to account for this, I ran a second regression, substituting a
variable that captures how many concurrences support the Supreme Court
majority opinion (expansive and emphatic) and how many concurrences do
not support the majority opinion (doctrinal, limiting, and reluctant) for the
types of concurrences in the first model. This variable, nes support, is the dif-
ference between the number of supporting concurrences minus the number
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Table 4.4. Summary of Model of Impact of Multiple Concurrences on
Lower Court Compliance

Variable Effect

Concurrences—Net Support More likely

Control Variables
Dissents No effect
Age More likely
Complexity No effect
Ideological incompatibility No effect
Political importance No effect
Legal importance Less likely
Change in Supreme Court ideology Less likely
Positive Supreme Court treatment More likely
Negative Supreme Court treatment Less likely
Overruled Less likely

of nonsupporting concurrences. I expect that as the number of supporting
concurrences increases, the Circuit Courts will be more likely to positively
interpret a Supreme Court precedent. I expect that as the number of non-
supporting concurrences increases, the Circuit Courts will be less likely to
positively interpret a Supreme Court precedent.

Table 4.4 summarizes the estimation results. For interested readers, the
full statistical results of the logit estimation appear in the appendix.

As Table 4.4 indicates, the more supportive concurrences that accom-
pany the Supreme Court precedent, the more frequently lower federal courts
will positively interpret the precedent. The more nonsupportive concurrences
that accompany a Supreme Court precedent, the less likely it is that lower
courts will positively interpret that precedent. Specifically, for each additional
supportive concurrence, the odds of positive treatment by the circuit courts
increases by 11.9 percent.

The Impact of Concurring Opinions on the Supreme Court’s
Interpretation of Its Own Precedent

The previous section examined the impact of concurrences on lower federal
court compliance. Here, I examine the impact that concurrences have on
the Supreme Court’s interpretation of its own precedent. Just as different
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types of concurrences influence how lower court judges implement Court
opinions, they may also affect how the justices react to their own opinions
in the future (Spriggs and Hansford 2001).

Specifically, Spriggs and Hansford (2001) found that Supreme Court
cases with a larger number of concurring opinions are more likely to be
overruled in the future. Hansford and Spriggs (2006) found that the num-
ber of special concurring opinions accompanying the precedent increases
the probability of negative interpretation by the Supreme Court but does
not decrease the likelihood of the precedent being treated positively. The
assumption is that “concurrences lower the credibility of a precedent and
offer alternative legal rationales” (Spriggs and Hansford 2001, 1105) and that
separate opinions “cause a precedent to be weaker” (Hansford and Spriggs
2006, 61). However, I propose that not all concurrences are the same; thus, it
is theoretically reasonable to expect the Supreme Court’s interpretation of its
own precedent to be influenced by the type of concurrence that accompanies
the precedent. More specifically, I test the following hypotheses regarding
the Supreme Court’s treatment of its own precedent:

The Supreme Court is more likely to positively interpret a
decision that is accompanied by an expansive or an emphatic
concurrence.

The Supreme Court is less likely to positively interpret a
decision that is accompanied by a doctrinal, limiting, reluctant,
Or unnecessary concurrence.

Data and Methods

To test the effect of the different types of concurrences on the Supreme Court’s
interpretation of its own precedent, I examine how the Court interprets its
own precedent from the 1986 term. Specifically, I identify and examine all
treatments by the Supreme Court of cases from the 1986 term.' The unit
of analysis is the Supreme Court decision that has cited a Court opinion
from the 1986 term. My analysis starts with Supreme Court cases from
1986 and ends in 2003. As discussed earlier, I identify cases for analysis
through Shepard’s Citations via Lexis. Following Shepards, 1 consider any
Supreme Court decision that followed one of these precedents as treating
the precedent positively. I code any decision in which the Supreme Court
overruled, distinguished, limited, criticized, or questioned one of these prec-
edents as negative treatment. I exclude cases that explained or harmonized
the precedent because those treatments are considered neutral.’ The result of
all these selection procedures and considerations is a sample of 137 Supreme
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Court cases.’® The dependent variable is positive treatment, coded 1 if the
Supreme Court positively interpreted the precedent, and O otherwise.

Independent Variables

The type of concurrence constitutes the independent variable of primary
interest. As stated earlier, I coded the concurrences into six categories that
I hypothesize should be useful in determining whether the #ype of con-
currence influences how the Supreme Court interprets its own precedent.
The categories are: expansive, doctrinal, limiting, reluctant, emphatic, and
unnecessary (see Ray 1990; Witkin 1977). Each category was coded as one
type of concurrence.

Although my primary focus is the effect of the different types of concur-
rences on the Supreme Court’s interpretation of its precedent, I also control
for alternative explanations. Therefore, I include the control variables used
in the previous section: the number of dissents, age, complexity, importance
of the precedent (whether the precedent is politically or legally important),
the ideological compatibility between the precedent and the Court, whether
the precedent has been overruled, and the net number of prior positive treat-
ments by the Supreme Court.

Results

Table 4.5 summarizes the estimation results, indicating which variables did,
in fact, manifest an influence and the direction of the substantive effect.
This table shows the likelihood that the Supreme Court will positively treat
the precedent. For interested readers, the full statistical results of the logit
estimation appear in the appendix, along with descriptive statistics for all of
the independent variables.

As Table 4.5 indicates, a precedent accompanied by an expansive
concurrence increases the likelihood that the Supreme Court will positively
treat the precedent while a precedent accompanied by a doctrinal concurrence
decreases the likelihood that the Supreme Court will positively treat the
precedent. This is consistent with the results obtained regarding lower court
compliance with Supreme Court precedent, indicating that the Supreme Court
and the Circuit Courts of Appeals are reacting to the types of concurrences
in a similar way. An expansive concurrence signals that the majority opinion
did not go far enough and that the justices writing or joining this type of
concurrence would go farther in the future. On the other hand, a doctrinal
concurrence signals less support for the majority opinion and its reasoning
and the possibility that the Court will deal with the issue differently in the
future. A decision accompanied by a doctrinal concurrence signals that the
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Table 4.5. Summary of the Impact of the Type of Concurrence on the
Supreme Court’s Positive Treatment of Its Own Precedent

Variable Effect

Type of Concurrence
Expansive Positive treatment more likely
Doctrinal Positive treatment /Jess likely
Limiting No effect
Reluctant No effect
Emphatic No effect

Number of dissents No effect

Age of precedent No effect

Complexity No effect

Political importance No effect

Legal importance Positive treatment /Jess likely

Ideological incompatibility between

Supreme Court and the precedent Positive treatment /ess likely
Overruled No effect
Prior positive net treatment by the Supreme Court No effect

Court is not credibly committed to the legal rule and thus is less likely to
follow that rule in the future.

Table 4.5 and the discussion so far has focused simply on which factors
matter and whether they make positive treatment by the Supreme Court more
or less likely. Based on the full estimation results (reported in the appendix),
Table 4.6 presents a variety of predicted probabilities associated with each of
the statistically significant variables in order to ascertain the meaning of the
statistical results in substantive terms. The first row of the table shows the
baseline predicted probability of positive treatment by the Supreme Court.
This baseline probability is computed by holding all continuous variables
(such as complexity) at their mean values, while holding all discrete variables
(such as legally important) at their modal values. The resulting probabilities
are the equivalent of the average probability of observing each outcome and
provide a useful starting point for evaluating the magnitude of the influence
of each variable.

As reported in Table 4.6 (next page), the baseline probability of positive
treatment by the Supreme Court is .561. If the precedent contains an expan-
sive concurrence, the probability of positive treatment increases to .960. On
the other hand, if the precedent is accompanied by a doctrinal concurrence,
the probability of positive treatment decreases to .215. Thus, the effects of
these types of concurrences are quite substantial.
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Table 4.6. Predicted Probabilities of Positive Treatment by the
Supreme Court

Probability of Positive Treatment

Baseline 561
Expansive concurrence .960
Doctrinal concurrence 215
Legally important precedent .140
Minimum level of ideological compatibility (5.114) .405
Maximum level of ideological compatibility (.001) .643

Turning to the control variables, only two influence whether the
Supreme Court positively interprets past precedent. If a case is legally
important, meaning that the case struck down a law as unconstitutional or
overturned an existing precedent, then the Supreme Court is less likely to
positively interpret the case. If the case is legally important, the probability
that the Court will positively interpret the precedent decreases by .421. And
the farther away the Supreme Court gets, ideologically speaking, from the
precedent, the less likely the Court will positively interpret the precedent.
For example, if the Court is not ideologically close to the precedent, the
likelihood of positive treatment is .405. However, if the Court is ideologically
close to the precedent, the likelihood of positive treatment is .643.

Conclusion

The Supreme Court, having neither purse nor sword, relies on the public and
the other branches of government to turn law into action. The Court also
must rely on lower federal courts to interpret and implement its decision. The
evidence presented through my examination of the impact of concurrences
indicates that concurrences do affect the extent to which lower courts positively
interpret the Supreme Court majority opinion. When a justice writes or joins
a concurrence, that justice sends a signal about the scope of the opinion,
providing guidance to the lower courts about how to interpret the Court’s
opinion and apply it to factual situations in the future, and exhibiting the
extent to which that justice agrees with the majority opinion. Similarly, the
type of concurrence that accompanies the precedent influences the Supreme
Court’s interpretation of its own precedent. Specifically, I found that a prec-
edent accompanied by an expansive concurrence increases the likelihood that



The Impact of Concurring Opinions 93

the Supreme Court will positively treat the precedent, whereas a precedent
accompanied by a doctrinal concurrence decreases the likelihood that the
Supreme Court will positively treat the precedent. These findings support
my general theoretical claim and show that court gpinions matter, not just
the vote on the merits, and specifically, that concurrences matter.

Although scholars have viewed concurrences as disagreement with the
majority decision and there are concurrences that fit that description, some
concurring opinions support the majority opinion. Thus, lumping concur-
rences into one category obscures the true impact that they have. The two
strongest forms of concurrences, doctrinal and expansive, influence lower
court compliance and the Supreme Court’s subsequent treatment of prec-
edent. In addition, the results show that the more supporting concurrences
accompanying a Supreme Court precedent, the more likely the lower courts
will positively interpret the decision. It remains to be seen whether the lower
court judges are acting strategically, using the signals sent by concurrences to
assess their risk of being reversed or as cover for minor acts of defiance or
whether lower court judges are sincere actors who look to concurrences for
information on what the law is. However, the implication is that lower court
judges are receiving the signals being sent by the Supreme Court justices
and these signals influence their behavior. Finally, these findings provide
support for the argument that Supreme Court justices use concurrences to
communicate their understanding and support of the majority decision to
each other, and that this communication influences how the justices react
to the precedent in the future.
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Conclusion

It is of high importance that judges constituting a court of last
resort should use effort and self-restraint to promote solidarity
of conclusions and the consequent influence of judicial decision.
A judge should not yield to the pride of opinion or value more
highly his individual reputation than that of the court to which
he should be loyal. Except in case of conscientious difference of
opinion on fundamental principle, dissenting opinions should be
discouraged in courts of last resort. (Witkin 1977, 219, quoting
Canon 19 of the ABA Canons of Judicial Ethics)

Despite this advice against writing concurrences and dissents, Supreme Court
justices have increasingly issued concurring and dissenting opinions over
the last fifty years. Even when a justice agrees with the disposition of the
majority opinion, he or she frequently writes or joins a concurring opinion
that seeks to limit, expand, clarify, or change the grounds for that opinion.
In fact, Chief Justice John Marshall, concerned with providing legitimacy to
the Court, discouraged separate opinions and many believe this contributed
to building the Court’s power and prestige.

There are valid reasons for writing or joining a separate opinion,
such as to assure counsel and the public that the case has received careful
consideration, to help reach a just result through careful formulation and
application of a system of legal principles, to warn that the doctrine being
laid down must not be pressed too far, and, by their threat, to improve
craftsmanship in opinions by causing the writer to scrutinize them carefully
for defects (IMoorhead 1952).

However,

[i]f a concurring . . . opinion is not written with full respect for the
doctrine of stare decisis, it serves neither to improve our jurispru-
dence nor to afford a reliable basis for prediction. . . . [E]volution
rather than revolution should be the rule. If the decisions of a
court are consistently accompanied by concurring . .. opinions

95
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which represent attempts to substitute the impulses of the present
for the wisdom of the past, the law suffers, and the only possible
prediction is one of chaos. (Moorhead 1952, 884)

In this book, I have attempted to better understand decision making and
opinion writing on the Supreme Court. Although scholarly attention is
beginning to address this area, most research in judicial politics continues to
center on case outcomes. Epstein and Kobylka (1992, 302), however, show
that “the law and legal arguments grounded in law matter, and they matter
dearly.” Additionally, “to understand fully the political dynamics of the Court,
we need to move beyond a study of voting alignments to explore the multiple
strategies that produce Court opinions” (Maltzman, et al. 2000, 5), thus, it
is important to study the content of Court opinions and how the opinions
are crafted. This book has made a small step in that direction by analyzing
concurrences, specifically answering two key questions:

1. Why does a justice write or join a particular type of concur-
ring opinion rather than silently joining the majority?

2. What impact do published concurrences have?

The analysis throughout this book demonstrates that concurrences are
the perfect vehicle in which the justices can communicate their understanding
of the majority opinion. The concurrences that bracket the majority opinion
provide information to other actors about what the case means, about how far
the rationale can be extended to other cases, and about how much support
the rationale of the majority opinion has. Although previous literature merged
concurrences with dissents or treated concurrences equally, my overarching
argument in this book is that concurrences are not the same and that justices
use concurrences to communicate and to send signals to each other, the legal
community, and the public. Only by analyzing the content of concurrences
are we able to better understand the decision making and opinion writing
process that occurs on the Supreme Court.

In order to analyze the content of concurrences, I coded them into the
following different types: expansive, doctrinal, limiting, reluctant, emphatic,
and unnecessary. I also provided a qualitative analysis of the bargaining and
accommodation that occurs on the Supreme Court in order to understand
why some concurrences are published and other “potential” concurrences are
not. Finally, I assessed the impact that different types of concurring opinions
have on lower court compliance and on the Supreme Court’s interpretation
of its own precedent, and found that concurrences do matter. In order to
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understand the impact of concurrences, one must understand what type of
concurrence is being written.

In the data I analyzed, although a majority of the concurrences are
expressing disagreement in some fashion with the majority opinion, 25 percent
of the concurrences are quite supportive of the majority decision. This dem-
onstrates that scholars who have treated all concurrences as disagreement are
missing important differences and variations among the justices’ behavior.

By performing a multivariate analysis with the type of concurrence as
the dependent variable, I found that the decision to write or join a particular
type of concurrence is a complex decision that involves justice-specific, case-
specific, and institutional factors. The factors that influence a justice’s decision
whether to write or join a concurrence are different depending on the type
of concurrence and what type of signal the justice wants to send. Thus, the
empirical results illustrate the value of separating concurrences into different
types. In short, all concurrences are not the same. Some concurrences support
the majority decision, whereas others do not. Some concurrences contract the
majority decision while others expand the reach of the majority decision.

I found a great deal of bargaining and accommodation between Black-
mun and Marshall and the other justices during the 1986 to 1989 terms.
The majority opinion of the Court is a collective document, the contents
of which are reached by a great deal of bargaining and accommodation. I
found that when a justice attempted to bargain with Blackmun or Marshall,
more likely than not the justice was successful even when the justices were
ideologically opposed. This book does not definitively answer why, given the
high rate of success reached by most of the justices, there were not more
attempts at bargaining by those who ended up writing or joining a concur-
rence. Perhaps the justices make strategic calculations, bargaining only when
they believe they will be successful, based on the change they want and who
the majority opinion writer is. This would account for the high success rate
even by justices who were ideologically distant from Blackmun or Marshall
as well as the instances in which the justices did not attempt to bargain with
Blackmun or Marshall, even though they were not completely satisfied with
the opinion and ultimately wrote or joined a concurring opinion.

It is clear that the justices do act strategically during the opinion writ-
ing process. Cooperating with justices is important, as is having a unanimous
Court or needing five justices to sign on to the majority opinion. Justices also
are influenced by the institution in which they find themselves, taking into
account future interpretations by the legal community. They take their roles
seriously. Although I cannot generalize beyond the behavior of Blackmun
and Marshall, a picture emerges about the bargaining process that one is not
able to obtain from previous studies. The majority of previous studies of the
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bargaining process on the Court relied on aggregate data. Moreover, most of
the quantitative work does not link instances of bargaining with the specific
accommodation that was made or rejected by the opinion author. Only by
delving into the memos and analyzing their content is one able to discern
the true level of bargaining and accommodation that occurs on the Supreme
Court. Future work could analyze different justices to see if Blackmun and
Marshall were more or less accommodating.

This study also addressed the following question: What impact do
published concurrences have? Specifically, are lower courts more likely to
treat Supreme Court precedent negatively when the case is accompanied by
a concurrence? In the past, a debate has centered on whether concurrences
serve any useful purpose or whether they shake the public’s confidence in
the Court.

[Cloncurring and dissenting opinions are to be deplored if they
result from personal rivalry or enmity among the members of a
court, or if they are products of bemused reasoning or of a lack
of judicial experience or temperament. With equal certainty, such
an opinion should be condemned if it springs from a desire to
indulge in judicial legislation; if it is an attempt to make an ad hoc
disposition of a case according to its writer’s individual concept of
justice; or if, regardless of precedent, it is born in a preconceived
political or economic philosophy. However, no criticism can justly
be directed at an opinion which is motivated by honest conviction,
which respects the doctrine of szare decisis—even though it might
urge the overruling of a particular precedent—but which expresses
a sincere belief that the court employed the wrong rationale or
arrived at an erroneous result. (Moorhead 1952, 822)

By differentiating between the types of concurrences, this study illumi-
nates the true impact they have on whether or not a lower court complies
with the Supreme Court case. We now know that concurrences matter.
Doctrinal concurrences negatively impact lower court compliance, whereas
expansive concurrences positively impact lower court compliance. Thus, the
justices of the Supreme Court, through writing and joining concurrences,
have the potential to influence the impact that the majority decision has
on the lower courts. When a Supreme Court justice makes the decision to
write a particular type of concurrence, perhaps because bargaining between
that justice and the majority opinion writer broke down, he or she is in a
position to strengthen or weaken the impact of that majority decision. The
justice wants to communicate something and that choice to communicate,
to send a particular signal to the lower courts, actually does result in either
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a positive or negative impact. Although this book does not provide evidence
that these signals are sent intentionally in an effort to affect the evolution
of the law by the lower courts either interpreting the precedent in a positive
or negative way, the evidence does show that, whether they are meant to
or not, concurrences do influence the future interpretation of the precedent.
Even if they are not purposely sending signals, the result is still the same:
concurrences that offer stronger support for the precedent are more likely to
be positively interpreted in the future, and concurrences that offer stronger
disagreement with the precedent are more likely to be negatively interpreted
in the future.

In order to be an effective governing institution, the Court must have
legitimacy in the eyes of the public and other branches of government,
relying on these other actors to turn the law into action. The Court also
must rely on lower federal courts to interpret and implement its decisions.
If the lower courts do not follow Supreme Court precedent, the impact the
Court has on the public is weakened. If the lower courts follow Supreme
Court precedent, the impact the Court has on the public is increased. Con-
sequently, concurrences provide the justices with a tool to effectuate their
policy preferences.

Finally, I addressed whether the choice to write or join a particular
type of concurrence influences how the Supreme Court interprets its own
precedent. I found that a precedent accompanied by an expansive concur-
rence increases the likelihood that the Supreme Court will positively treat
the precedent while a precedent accompanied by a doctrinal concurrence
decreases the likelihood that the Supreme Court will positively treat the
precedent. This is consistent with the results obtained regarding compli-
ance by the lower courts with Supreme Court precedent, indicating that
the Supreme Court and the Circuit Courts of Appeals are reacting to the
types of concurrences in a similar way. These findings provide support for
the argument that, in addition to concurrences being used to signal to the
lower court judges how to interpret and understand the majority opinion,
the justices also use concurrences to communicate their understanding and
support of the majority decision to each other.

By studying the process of opinion writing and the formation of legal
doctrine through focusing on concurrences, this book provides a richer and
more complete portrait of judicial decision making. When justices write or
join a concurring opinion, they demonstrate that they have preferences over
substantive legal rules. The justices care about the ends and the means. Con-
currences provide a way for the justices to express their views about the law,
and to engage in a dialogue of law with each other, the legal community,
the public, and Congress. By focusing on case outcomes, important variation
between the justices is obscured. For example, a justice may be labeled as a
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conservative, but how conservative? A justice may agree with the result, but
does the justice agree with the reasoning? In the future, scholars need to
consider not only case outcomes, but content. Future research could address
the content of majority opinions, perhaps even scaling the opinions on a
liberal-conservative continuum and coding concurrences in relation to the
majority opinion. This study reinforces the point that “explorations of the
Supreme Court should not begin and end with examinations of the vote, as
they have for so many years. Rather, we must explore the range of choices that
contribute to the development of the law” (Epstein and Knight 1998, 185).
One of those choices is whether to write or join a concurring opinion.
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No. 391 v. Terry, 494 U.S. 558 (1990)
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OPM v. Richmond, 496 U.S. 414 (1990)

Michigan Dep’t of State Police v. Sitz,
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Sullivan v. Finkelstein, 496 U.S. 617 (1990)
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Table A.3. Descriptive Statistics for Independent Variables in Multinomial
Logit Model of Justices” Decisions to Write or Join a Specific Type of
Concurrence Versus Joining the Majority Opinion (19861989 Terms)

Standard

Variable Mean Deviation Minimum Maximum
Ideological compatibility .069 1.011 -2 2
Taught law 417 493 0 1
Cooperation .053 127 0 .786
Complexity 2.395 .789 2 9
Politically important 139 .346 0 1
Legally important .081 273 0 1
Minimum winning coalition .161 367 0 1
Chief justice 120 325 0 1
Freshman justice .559 497 0 1

Table A.4. Logit Model of the Impact of Concurrences on Treatment of
Supreme Court Precedent in the Courts of Appeals

Robust
Variable Coefficient Standard Error
Type of Concurrence
Expansive 651 207
Doctrinal -.224 157*
Limiting .091 142
Reluctant 241 436
Emphatic -.109 216
Unnecessary -.903 912
Control Variables
Dissents -.097 .084
Age .036 .010*
Complexity .080 .060
Ideological incompatibility -251 156"
Political importance .001 138
Legal importance =779 1647
Change in Supreme Court ideology -1.530 3527
Positive Supreme Court treatment 235 .062%
Negative Supreme Court treatment -.209 .098**
Overruled —-.906 187
Constant .900 286"

N = 2,712; Wald y-Squared = 191.87% Pseudo R* = .063
*p <10, *p < .05, **p < .01 (one-tailed tests where directionality hypothesized).

Note: Fixed effects for each circuit are not reported.
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Table A.5. Descriptive Statistics for Independent Variables in Logit
Model of the Impact of Concurrences on Treatment of Supreme Court
Precedent in the Courts of Appeals

Standard
Variable Mean Deviation Minimum Maximum
Type of Concurrence
Expansive .074 261 0 1
Doctrinal .105 .307 0 1
Limiting 139 .346 0 1
Reluctant .011 106 0 1
Emphatic .060 238 0 1
Unnecessary .002 .043 0 1
No concurrence 679 467 0 1
Dissents 1.012 .681 0 3
Age 7.058 5.211 0 17
Complexity 2.821 .945 2 8
Ideological incompatibility — .413 .304 .003 1.313
Political importance .209 407 0 1
Legal importance .077 267 0 1
Change in Supreme Court
ideology 191 151 0 563
Positive Supreme Court
treatment .595 997 0 5
Negative Supreme Court
treatment 282 .519 0 3
Overruled .066 248 0 1
First circuit .046 210 0 1
Second circuit .056 231 0 1
Third circuit .070 255 0 1
Fourth circuit .060 .238 0 1
Fifth circuit .093 290 0 1
Sixth circuit .105 .307 0 1
Seventh circuit .099 .298 0 1
Eighth circuit .083 276 0 1
Ninth circuit 176 381 0 1
Tenth circuit .090 287 0 1
Eleventh circuit .081 273 0 1
DC circuit .040 .196 0 1
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Table A.6. Logit Model of the Impact of Multiple Concurrences on
Treatment of Supreme Court Precedent in the Courts of Appeals

Robust
Variable Coefficient Standard Error
Concurrences—Net Support 112 .079*
Control Variables
Dissents —-.094 .084
Age .033 .010™*
Complexity .089 .058
Ideological consistency =175 154
Political importance -.053 124
Legal importance —.643 159
Change in Supreme Court ideology -1.483 3457
Positive Supreme Court treatment 252 .063**
Negative Supreme Court treatment -.235 097
Overruled -.905 184
Constant 911 277

N = 2,712; Wald y-Squared = 173.96***; Pseudo R? = .06

*p < .10, ™p < .05, **p < .01 (one-tailed tests where directionality hypothesized).

Note: Fixed effects for each circuit are not reported.
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Table A.8. Logit Model of the Impact of Type of Concurrence on Posi-
tive Treatment of Supreme Court Precedent by the Supreme Court

Robust
Variable Coefficient Standard Error
Type of Concurrence
Expansive 2.942 1.080"**
Doctrinal -1.537 692
Limiting -.573 630
Reluctant .584 1.125
Emphatic .150 718
Control Variables
Number of Dissents -.233 295
Age of precedent —-.043 .043
Complexity 114 221
Ideological incompatibility between -.190 .135%
Supreme Court and precedent
Political importance —-.543 .602
Legal importance —2.064 757
Net positive Supreme Court Treatment .019 241
Overruled 1.115 1.211
Constant .801 770

N = 135; Wald x-Squared = 22.38% Pseudo R* = .142
*p < .10, ™p < .05, **p < .01 (one-tailed tests where directionality hypothesized).
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Table A.9. Descriptive Statistics for Independent Variables in Logit
Model of the Impact of the Type of Concurrence on Positive Treatment
of Supreme Court Precedent by the Supreme Court

Standard
Variable Mean Dewviation Minimum Maximum
Type of Concurrence
Expansive .074 263 0 1
Doctrinal 104 .306 0 1
Limiting 170 377 0 1
Reluctant .022 .148 0 1
Emphatic .089 286 0 1
No concurrence .593 493 0 1
Number of Dissents 1.156 .800 0 3
Age 6.056 4.871 0 16.167
Complexity 2.793 1.059 2 8
Political importance 163 371 0 1
Legal importance 163 371 0 1
Ideological incompatibility
between Supreme Court
and precedent 1.817 1.553 .001 5.114
Overruled .052 223 0 1

Positive Prior Net treatment
by Supreme Court 111 .870 -2 4
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Notes

Chapter 1: Introduction

1. An attitudinalist believes that “the Supreme Court decides disputes in light
of the facts of the case vis-a-vis the ideological attitudes and values of the justices”
(Segal and Spaceth 1993, 65).

2. The U.S. legal system is based on the norm of stare decisis, a legal doctrine
that encourages judges to follow precedent by letting the past decision stand (Black
1991, 978-79).

3. Students and staff were permitted to leave classes to watch the Olympic
torch pass by.

4. In Tinker, students were suspended for wearing black armbands to school to
demonstrate their opposition to the Vietnam War. The Court held that the students’
First Amendment free speech rights were violated. Specifically, the Court held that
state officials cannot suppress students’ right to free speech unless school authorities
reasonably believe school will be substantially disrupted or there will be “material
interference with school activities” (514).

5. The First Amendment to the U.S. Constitution states, “Congress shall
make no law respecting an establishment of religion.” There is much debate about
the meaning of the term establishment of religion. Some justices argue the term was
intended to prohibit only the establishment of an official religion or preferring one
religion rather than another. Others believe the term also prohibits the government
from promoting religion in general.

6. The test derives its name from the case Lemon v. Kurtzman (1971), in
which the Court struck down a state program providing aid to religious elementary
and secondary schools.

7. When Roberts began his first term, he pushed the other justices toward
narrow decisions in an effort to achieve more unanimous decisions. In conference,
Roberts encouraged the justices to discuss the cases for a longer period of time than
former Chief Justice Rehnquist had (Toobin 2007). And he indeed achieved a high
level of consensus that first term. In fact, during Roberts’ first term on the Court, 45
percent of the opinions were fully unanimious (no dissent or concurrence). However,
during his second term, only 25 percent of the cases were fully unanimous and during
his third term only 20 percent were fully unanimous.

121
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8. Concurrences also can be categorized by whether they are regular or
special concurrences. Regular concurrences accept both the majority opinion’s result
and its rationale while special concurrences endorse only the majority’s result. Thus,
a justice writing a regular concurrence is part of the majority voting coalition and the
majority opinion coalition while the justice writing a special concurrence is only part
of the majority voting coalition and is not considered part of the majority opinion
coalition. Although these distinctions are very important, classifying concurrences on
this basis does not explain the content of the concurrence and its full relationship
to the majority opinion.

9. In Miller v. California (1973), the Court set out a three-part test for
judging whether material is obscene. The third prong of the Miller test requires a
determination of “whether the work, taken as a whole, lacks serious literary, artistic,
political, or scientific value” (24).

Chapter 2: Why Justices Write or Join:
Modeling Concurring Behavior

1. Head & Armory v. Providence Ins. Co. (1804).

2. United States v. Fisher (1805).

3. The data for the figure provided by Epstein, et al. (2007).

4. Values are from 1.00 (the most liberal) to —1.00 (the most conservative).
The values were derived from content analyses of newspaper editorials prior to
confirmation.

5. Maltzman, et al. (2000) used a different measure of cooperation, which
is the residual from an ordinary least squares regression of ideology on the percent-
age of nonmajority opinions a justice joined with another justice in the previous
term. According to Westerland (2004), there are two theoretical problems with that
measure. First, it is very difficult to attach theoretical meaning to a measure that is
a residual from a regression equation. The second problem is that the values are not
dyadic. The justices have two different levels of cooperation for every term. Because
the concept of cooperation is based on the favor being returned, it makes more sense
to have dyadic values.

6. These are cases that (a) led to a story on the front page of The
New York Times on the day after the Court handed down the decision; (b) were the
lead cases in the story; and (c) were orally argued and decided with an opinion. A
list of cases is contained in The Supreme Court Compendium (Epstein, et al.
2007).

7. In fact, in only eight cases was a doctrinal concurrence classified as a
regular concurrence.

8. To note is to speak without opinion (Epstein and Knight 1998, 7).

9. I also excluded justices who only joined a concurring opinion in part.

10. If a justice both authored a concurring opinion and joined another, the
justice is coded as having authored the opinion.
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Chapter 3: Potential Concurrences:
Insight from Justices Blackmun and Marshall

1. Two postulates form the basis of the collegial game: opinion authors pursue
their policy preferences, but they do so within the strategic constraints imposed by
their colleagues on the bench (Maltzman, et al. 2000).

2. The authors found that if the case is politically salient bargaining increases,
while the chief justice is less likely to bargain with the majority opinion author. Finally,
if the justice is an expert on an issue, he or she is more likely to bargain.

3. The authors found that if the case is politically salient or if the case is
complex, the likelihood of an additional draft being circulated increases. Additionally,
nonexperts are more likely to circulate additional draft opinions.

4. Justices occasionally circulate private memoranda to one or more col-
leagues, but not to the whole Court. I focused on the majority opinions written by
Blackmun and Marshall in order to capture all of the bargaining and accommodation
that occurred for a given opinion.

5. These are orally argued, signed opinions.

6. A bargaining statement is any memo (either from another justice or as
indicated in one of Blackmun’s clerk’s memos) that a justice would like a change in
the majority opinion.

7. Accommodation is a change by Blackmun in an attempt to address the
justice’s concern.

8. The Supremacy Clause of the Constitution states that the “Constitution and
the laws of the United States . . . shall be the supreme law of the land . . . anything in
the constitutions or laws of any State to the contrary notwithstanding.” This means
that any federal law trumps (or “preempts”) any conflicting state law.

9. This memo was not circulated to the entire conference.

10. Brennan and Marshall.

11. According to Hanna v. Plumer (1965), when a federal rule and state law
conflict, the Hanna analysis is relevant and the federal court is to apply the federal
rule.

12. The Rules of Decisions Act requires that federal courts apply state law in
their decisions, except when in conflict with federal law.

13. Powell, Brennan, and Blackmun.

14. In order for a court to issue an order to a person, it must have the author-
ity to do so. This means the court must have personal jurisdiction over the person.
For a court to have personal jurisdiction over a defendant, the defendant must have
been personally served with process or the defendant must have some contacts with
the state in which the court is located.

15. Robertson v. Railroad Labor Board (1925) held that a court lacks authority
to issue process outside its district.

16. Attorney—client privilege is a legal concept that protects communica-
tions between a client and his attorney, keeping those communications confidential.
However, if the client consults his attorney for advice in order to commit a crime
or fraud, there is no privilege.
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17. Fraud on the market theory is based on the hypothesis that, in an open
and developed securities market, the price of a company’s stock is determined by
the available material information regarding the company and its business. Thus,
misleading statements defraud purchasers of stock even if the purchasers do not
directly rely on the misstatements.

18. Workers’ compensation statutes generally contain “exclusivity” provisions that
bar court suits for any bodily injury arising out of, and in the course of, employment
(Holloway and Leech 2003).

19. An as-applied challenge means that the person is arguing: “This law is
unconstitutional as applied to me.” In contrast, a facial challenge means the person
is arguing that the statute is always, under all circumstances, unconstitutional.

20. In this case, the Nevada statute provided that, in addition to a punish-
ment of a minimum of two days and a maximum of six months imprisonment, the
defendant also must pay a fine ranging from two-hundred to one-thousand dollars,
and the defendant automatically loses his driver’s license for ninety days and must
attend an alcohol abuse education course.

21. The Court will not overturn a judgment on the basis of an error that
was harmless. A harmless error is an insignificant error that does not change the
outcome of the case.

22. The dismissal of jurors without stating the reason for dismissal.

23. In Doe v. United States (1988), a memo from Blackmun’s clerk stated that
Rehnquist’s clerk called her and asked for two changes and that Rehnquist would join
the opinion if they made those two changes. “I think we can and probably ought,
since we are in need of a vote to clinch a majority” (Blackmun 1988g). Thus, the
need for five votes can lead to accommodation. However, Blackmun accommodated
other justices even when he already had a majority. In the same case, Scalia wrote
Blackmun a memo, requesting changes. Blackmun modified the opinion to take into
account some of Scalia’s requests, even though he already had a Court.

24. Batson v. Kentucky (1986) was a case in which the Court held that a
prosecutor’s use of a peremptory challenge may not be used to exclude jurors based
solely on their race.

25. Generally, the term collateral review refers to a proceeding separate and
distinct from that in which the original judgment was rendered.

Chapter 4: The Impact of Concurring Opinions

1. More than thirty years later, the Court still uses the test articulated by
Justice Harlan in his concurrence. For example, in Kyllo v. U.S. (2001), the Court
applied the Kazz test and found that the use of a thermal imaging device to scan
Kyllo’s home amounted to a Fourth Amendment “search” because it violated his
“reasonable expectation of privacy.”

2. Many appeals court panels include a district court judge. Although the
Judicial Common Space scores are currently not available for district court judges, I
calculated their scores using the same method.
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3. Bonneau, Hammond, Maltzman, and Wahlbeck (2007) found substan-
tial support for the agenda control model; thus, the use of the majority opinion
writer’s ideological position should be an appropriate proxy for the opinion policy’s
content.

4. Case importance operates on both a political and legal dimension (see
Maltzman, et al. 2000). Thus, I use two measures of case importance.

5. These are cases that (a) led to a story on the front page of The New York
Times on the day after the Court handed down the decision; (b) were the lead cases
in the story; and (c) were orally argued and decided with an opinion.

6. To identify cases that have been overruled by the Supreme Court or over-
ridden by Congress, I use Shepard’s and the cases identified by Eskridge (1991).

7. 1 include all signed, orally argued Supreme Court opinions.

8. Although Shepard’s does not capture whether lower courts ignore Supreme
Court precedent as a means of noncompliance, evidence has been found to mitigate
the seriousness of the problem for studying the Courts of Appeals. Specifically, Ben-
esh and Reddick (2002) analyzed Courts of Appeals treatment of Supreme Court
alterations of precedent. They identified common West Key numbers between the
overruled and overruling decisions, ascertaining the issues that were the basis of the
overruling. Then they obtained every lower court decision under those keys from the
year of the overruling decision to 1999. Out of the thousands of cases generated, they
examined a sample of those to determine if the lower courts were ignoring the change
in precedent. They did not find a single opinion that overtly ignored an overruling
decision. Thus, they concluded that, instead of disregarding precedent they disagreed
with, the Courts of Appeals would find more subtle ways to avoid it.

9. If a citing case refers to a cited case but no treatment code is provided, this
means the citing case contained a reference to but did not legally treat the cited case.
This represents a nonsubstantive treatment of a cited case. Thus, I do not include
all the cases that merely cited a Supreme Court precedent, because my focus is on
positive versus negative treatment.

10. Spriggs and Hansford (2000) empirically tested the reliability of Shepard’s
analysis of Supreme Court opinions and assessed the validity of Shepard’s treatment
codes, finding them to be quite reliable and valid (see also Hansford and Spriggs
2006).

11. Prior to 1993, Shepard’s used the “strongest letter rule” to determine which
code to apply if two codes could be applied to the same point of law in the cited
case (Spriggs and Hansford 2000). This rule arranged treatment codes in terms of
strength. The order of strength was overruled, questioned, limited, criticized, followed,
distinguished, explained, and harmonized. Beginning in 1993, Shepard’s began giving
multiple legal treatments to a cited case. In coding the cases used in this study, rather
than have multiple legal treatments, I continue using Shepard’s “strongest letter rule” to
determine which code to apply. For example, if a citing case both distinguished and
followed the precedent, I code the citing case as having followed the precedent.

12. For example, in Griffith v. Kentucky (1987) the Supreme Court held that
new constitutional rules of criminal procedure are to be given retroactive effect in
any case, state or federal, in which the conviction had not become final prior to the
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announcement of the new rule. The First Circuit, in United States v. Melvin (1994)
applied the retroactivity rule even though the new criminal procedure rule was not a
constitutional rule. In contrast, the Third Circuit, in Diggs v. Owens (1987) declined
to apply the retroactivity rule because the rule in question was a new procedural rule
that was not constitutionally grounded. “[W]e hold that Griffizh should be confined
to constitutional rules of criminal procedure and thus does not require retroactive
application of new procedural decisions not constitutionally grounded” (442) (The
Third Circuit case was coded as distinguishing Griffizh). Here, each circuit had a
choice. They could expand the rule announced in Griffith to a different set of facts
or they could confine the rule announced in Griffith. In either case, there is an
argument that the panel was acting entirely reasonable. However, in the first case,
the rule announced in Griffith is followed and thus, the Supreme Court precedent
has made more of an impact, but in the second case, the Supreme Court precedent
has been distinguished and thus the rule does not apply and has no impact on the
case at all. The impact of the Supreme Court case, by not being applied to this set
of facts, has been diminished.

13. There are two reasons for this exclusion. One is that, as stated earlier, my
focus is on positive versus negative treatment of Supreme Court precedent. Additionally,
as stated earlier, Spriggs and Hansford (2000) conducted a study to determine the
reliability of Shepard’s. They found that Shepards coding of negative treatments and
the followed code are reliable. Spriggs and Hansford also showed that the collapsed
treatment codes (positive, negative, and neutral) were reliable; however, the neutral
treatment category was the least reliable.

14. Twelve Supreme Court cases contained multiple concurrences, and a cor-
responding 217 Circuit Court cases interpreted those Supreme Court decisions. I
address multiple concurrences in a later section of this chapter.

15. T also perform a logit regression using the number of concurrences instead
of the types of concurrences as the independent variable. That analysis shows that the
number of concurrences is not statistically significant. This underscores the importance
of categorizing the concurrences into different types in order to ascertain the true
impact they have on lower court compliance.

16. Additionally, the baseline probability is based on the assumption that the
Supreme Court case is not politically or legally important, has not been overruled,
and is being treated by the Ninth Circuit. In the appendix, I provide predicted prob-
abilities of positive treatment for each circuit.

17. This does not mean that the reason the lower court is limiting, distinguish-
ing, questioning, or criticizing the case is not legitimate. In fact, Benesh (2002) found
that when the Courts of Appeals do avoid applying a Supreme Court precedent, they
justify their decisions by citing moderately persuasive reasons.

18. I include all signed, orally argued Supreme Court opinions.

19. There are two reasons for this exclusion. One is that, as stated earlier, my
focus is on positive versus negative treatment of Supreme Court precedent. Additionally,
as stated earlier, Spriggs and Hansford (2000) conducted a study to determine the
reliability of Shepard’s. They found that Shepard’s coding of negative treatments and
the followed code are reliable. Spriggs and Hansford also showed that the collapsed
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treatment codes (positive, negative, and neutral) were reliable; however, the neutral
treatment category was the least reliable.

20. The category of unnecessary concurrence predicts failure perfectly so it is
dropped and two observations are not used.
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