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Introduction
Constitutions and Empire

This book explores the formation of the United States’ distinctive
constitutional culture in early New York, from the British takeover of the
province to its emergence as the Empire State in the early nineteenth cen-
tury. During that time, New York was transformed from a modest Dutch
trading outpost on the edge of the Atlantic world into a bustling entrepôt and
exporter of goods, people, and culture. Its most important cultural export
may well have been its constitutional culture. Decades of political and legal
turmoil generated a new understanding of constitutionalism that New York-
ers published in books that circulated across the new United States and
beyond. The institutional matrix for this creativity was empire, and the cata-
lyst was an intraimperial struggle that culminated in a civil war known as the
American Revolution. Afterward, New Yorkers played leading roles in re-
configuring Anglo-American constitutional resources into a new genre of
law, constitutional law, as the province moved from the periphery of Britain’s
Atlantic empire to the center of a new continental one.

New York was a geographic, military, and commercial linchpin of the
British Empire, the center of loyalism during the Revolution, and a fount of
legal ideas in the early Republic. A seventeenth-century royal governor re-
ported home that ‘‘this Province by its scituation (being much in the center of
the other Colonies) . . . ought to be looked upon as the capital Province or the
Cittadel to all the others; for secure this, and you secure all the English
Colonies.’’∞ Its port lay where the Hudson River fed into the harbor and
where the Atlantic pushed into the river, an estuary that the Mahican Indians
called Mahicannittuck, or ‘‘great waters constantly in motion.’’ European
explorers referred to it as the ‘‘great River of the Mountains’’ because it cut
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through the Appalachians about 150 miles north of the harbor. The Dutch
called it the North River, and the British renamed it ‘‘Hudson’s’’ for the
Englishman who explored the river under Dutch contract.≤ Whatever its
name, all viewed it as ‘‘the Center and Key of the Continent.’’≥ ‘‘Every Thing
conspires to make New-York the best Mart on the Continent,’’ exclaimed a
New York lawyer in 1753, better than Boston or Philadelphia. No other
province had ‘‘a River so far navigable into the Country as ours; whence
the Indian Trade from those vast Territories on the North, determines its
Course to Albany, and thence down the Hudson’s River to New-York, as natu-
rally as a Stream gliding in its proper Channel.’’∂ Built by wind and water,
then improved with landfill and wharves, New York seemed perfectly fitted
for trade—nature’s port.

By the middle of the eighteenth century, New Yorkers operated on the
edge of a vast ocean marketplace, and their province helped connect the
British Isles and the West Indies. Commerce linked the colonies and British
port cities, and most New Yorkers had no reason to imagine a world without
those ties. From this perspective, New York was much like Bristol, its trad-
ing partner on the west coast of England: both measured their distance
from London by sailing time; only the unit of measurement, weeks versus
days, differed. But diversity and specialization engendered conflict among
the provinces, such as between the continental colonies and the West Indies.
And New York was itself regionally diverse: the port city and its hinterland;
the Hudson Valley, with its large manors and commercial farming; Albany, a
hub for Indian trade; eastern Long Island, a place of farms and fishing vil-
lages close in space and identity to New England; scattered western settle-
ments; and forts and trading posts even farther west in land still governed, to
all intents and purposes, by the Iroquois. Although they were not royal
subjects and had no formal representation in the province, the Iroquois made
New York different from other crown dominions. On the other hand, New
York shared with its neighbors a reliance on slave labor. There was a large
slave population in New York City—20 percent of its population in 1740—
and a significant number of slaves throughout the countryside.∑ Slaves, like
Native Americans, were not members of New York’s political culture, but
they too affected its constitution before and after independence. This re-
gional and demographic diversity produced rivalries as well as connections, a
sense that New York was a separate jurisdiction, and reminders that it was
enmeshed in a larger empire. The Native Americans had long observed that
the province’s main river flowed up through the mountains and down to the
sea. New Yorkers’ perspective shifted likewise, north and south, east and
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west, into the continent and across the Atlantic. This oscillation between the
local and the cosmopolitan defined what it meant to be provincial and gener-
ated conflicting constitutional visions among colonial New Yorkers.

New York was, therefore, both representative and unusual. Colonists else-
where in British North America were at least as protective of their local
liberties as the provincial elite in New York. Those in Massachusetts, for
example, were unrivaled when articulating their colony’s charter-based au-
tonomy and their claim to English liberties, and they strove relentlessly to
minimize the power of their royal governor. Likewise, there were competent
imperial officeholders in several of the other colonies. Georgia, in particular,
had a strong group of military and civilian officials in the mid-eighteenth
century.∏ Yet no other colony had as coherent a group of imperial agents as
that based in New York after 1750. More important, in no other colony were
the provincial elite and the imperial agents so well balanced during the last
quarter century of imperial rule. That tension between a corps of officials
trying to reform imperial administration and a provincial elite jealous of its
local power, in a marchland colony full of opportunities and threats, made
New York’s path to revolution indirect and not inevitable.

After the Revolution, New York remained a strategic port and became a
headquarters for continental expansion. It was then that people began calling
it the Empire State. That nickname probably derives from George Wash-
ington’s reference to New York City as ‘‘the seat of the empire’’ in 1785 when
he received the golden key to the city, then the Confederation’s capital.π A
seat of empire was geographically central, commercially vibrant, and inter-
nationally formidable. Rome was the classical model, London its contempo-
rary successor. Washington invoked the prospect of an American empire to
urge the city’s residents to resist localism, which he thought threatened ‘‘to
sap the Constitution of these States’’ and ‘‘destroy our national character.’’∫

In 1785 it was unclear whether New York was truly the seat of an empire, for
it was too early to tell whether the Confederation would succeed as one. This
was the issue—‘‘the fate of an empire, in many respects, the most interest-
ing in the world’’—that Alexander Hamilton framed for New York voters
two years later in Federalist 1.Ω New York’s unusually rich debate over the
federal Constitution reflected its geopolitical importance and tradition of
articulate political opposition. In turn, New York’s ratification literature
helped translate the tropes of imperial and provincial power into American
constitutionalism.

The recovery of the imperial origins of American constitutionalism is not
only a matter of historical interest. Although legal scholars often declare that
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American constitutions are living documents that adapt to changing times,
even those who eschew reliance on the framers’ original intent try to identify
historically legitimate restrictions on constitutional meaning.∞≠ Some funda-
mental meanings were encoded long ago, and each generation must work
within or against them. The first American constitutions, state and federal,
were drafted after two centuries of colonization in which English legal cul-
ture structured relationships between province and metropolis, among the
provinces, and within each province. Consequently, the constitutional ideas
and practices of the first British Empire still influence American constitu-
tionalism today.

Most Americans, however, equate the founding with the writing of the
federal Constitution and view that event as an exceptional break with the
past. They accept the framers’ claim to have established Novus Ordo Seclorum

at face value rather than ask why the framers wished to distance themselves
from some, but not all, legacies of the British Empire—why they wished to
see themselves as founders.∞∞ Returning the Constitution to the context of
imperial resistance, rebellion, and state constitution making reminds us that
the founders looked backward as well as forward.∞≤ In both directions they
saw empire. Although crown officials and parliamentary legislation were
gone, the legacies of British rule—its legal institutions, practices, and lan-
guages—remained as the raw material for the American constitutions.

Now ‘‘empire’’ has negative connotations. Modern empires are seen as
expansive and exploitive. According to the conventional historiography, the
United States has, except for an aberrant moment in the late nineteenth
century, been free of imperial ambition.∞≥ Since the Second World War,
historians have shifted focus away from even the incontestably imperial as-
pects of its history. A century ago, historians examined ‘‘the colonial period of
American history,’’ the ‘‘colonial background of the American Revolution,’’
and the structure of the British Empire in the Atlantic world.∞∂ The imperial
school fell out of favor in part because its practitioners had successfully
outlined colonial institutions. Others examined how those institutions—
colonies, administrations, courts, interest groups—functioned and recov-
ered their social histories.∞∑ In addition, much scholarly energy in the mid-
twentieth century was spent trying to understand, criticize, and explain the
meaning of American civilization to its citizens and a world caught in the
Cold War.∞∏ Though some warned against returning to a complacent Whig
history that celebrated freedom, the United States’ imperial legacy was
deemphasized.∞π Constitutional history in particular became a story of the
growth of American liberty.∞∫
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New interpretive models within the academy and skepticism about na-
tionalism outside it allow us to return to the eighteenth century and recover
the imperial strand of American constitutional history. The renaissance of
Atlantic history and imperial studies remind us that the American colonies
were much like the other British provinces across the ocean: each was protec-
tive of its autonomy while participating fully in Atlantic trade and culture.∞Ω

Historians have begun to recover the political, social, and economic connec-
tions that integrated the Atlantic and the individual empires within it.≤≠ Con-
stitutional culture was a crucial means of integration. From its beginning, the
British Empire could not have expanded so successfully without the integrat-
ing symbols of English constitutional liberty, and constitutionalism would
not be so strong a force in the modern United States without that imperial
legacy. But the empire was also marked by legal pluralism and polyvalent
authority. Relationships that today appear vertical were then horizontal, as
the empire was a collection of competing power centers rather than a pyra-
mid of sovereignty. Who governed what? The answer turned on who asked
whom, when, and why. The empire’s legal architecture was baroque but
unfinished: ornate in some areas, rude in others. Most Britons adhered to no
single theory of the empire or its constitution; legal integration remained a
controversial goal, not a reality.≤∞ As the empire spread, the resources of
English constitutionalism became more malleable. What had served integra-
tion soon disguised diversity behind familiar terms. The failure to create a
unifying constitution—a legal environment that could account for and con-
tain disputes within the empire—contributed to its disintegration.

Some officials in eighteenth-century New York recognized that a spe-
cial category of imperial law was necessary to bind the empire. In a legal
world with no imperial or British law superior to the local law of its parts,
these officials tried to manufacture one, carving out a space either within the
common-law tradition or separate from it in which to administer imperial
policy. The common law had served this purpose in medieval England, as
royal judges centralized justice in toward the crown and away from local
customary courts. But although England had become Great Britain, and
Great Britain the British Empire, the dominant constitutional resources
within those extended territories remained English, particularly the common
law. This was now a hybrid resource of institutions and rhetorical strategies
plastic enough to bolster central control or defend local autonomy, especially
when the common law became closely identified with the ‘‘liberties of En-
glishmen’’ in the seventeenth century. Overseas, provincial New Yorkers
successfully used those components of common-law constitutionalism up-
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holding local autonomy, which forced the imperial agents to search for a
separate imperial law. But the agents’ attempts to create it helped precipitate
rebellion, and today they are forgotten. A generation later, American lawyers
created constitutional law to bind the states together. In so doing, they suc-
ceeded where the British imperial agents had failed and figure prominently
among those whom Americans call ‘‘founding fathers.’’ Other jurists built
on this foundation of federal constitutional law to revise state common law
and make it more integrative too. When the founders created a new republic,
they did so in dialogue with their own colonial past, forging tighter bonds
than the old imperial administrators had ever imagined: ‘‘a more perfect
Union.’’

Recovering the nexus between empires and constitutions should also help
revitalize British-American constitutional history. ‘‘Constitutional history is
certainly not dead,’’ historian Stanley N. Katz remarked twenty years ago,
‘‘but it is not flourishing and its significance for colonial history is not al-
together obvious.’’≤≤ Not long before, there had been much excitement in the
field, centering around the work of Bernard Bailyn and Gordon S. Wood.
‘‘The word ‘constitution’ and the concept behind it,’’ Bailyn observed, ‘‘was
of central importance to the colonists’ political thought; their entire under-
standing of the crisis in Anglo-American relations rested upon it.’’ He and
Wood argued that the concept ‘‘was forced apart, along the seam of a basic
ambiguity, to form the two contrasting types of constitutionalism that have
remained characteristic of England and America ever since.’’≤≥ In England,
they argued, ‘‘constitution’’ signified only the extant arrangement of govern-
ment, a framework of power that Parliament could change as it pleased. The
English constitution had no fundamentality about it. The American innova-
tion was to fix constraints on government. The colonists invoked anachronis-
tic fundamental-law arguments to protest the new imperial regulations of the
1760s, and, Bailyn concluded, ‘‘[o]nce its utility was perceived and demon-
strated, this process of disengaging principles from institutions and from the
positive actions of government and then of conceiving them as fixed sets of
rules and boundaries, went on swiftly.’’ Writtenness, the extralegislative con-
vention, and the doctrine of popular sovereignty all play important roles in
this story that culminates in the federal Constitution of 1787 becoming fun-
damental law.≤∂ The descriptive and positivist English constitution, the argu-
ment concludes, became the prescriptive, restrictive, and aspirational Ameri-
can constitution.

This version of the American constitutional transformation has become
the conventional wisdom. Some legal historians have amended it. John Phil-
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lip Reid, Barbara A. Black, and Jack P. Greene argue that there were two
versions of the British constitution: London’s interpretation, in which Parlia-
ment was omnipotent; and the colonial interpretation, premised on the belief
that there were limits to Parliament’s authority to legislate for the colonies.≤∑

These historians accept the Atlantic constitutional divide charted by Bailyn
and Wood but argue that the American Whigs drew on a competing, live
tradition within English constitutionalism. Indeed, the innovation, gradually
developing in Britain, was that Parliament as a legislature reigned supreme
above other sources of constitutional authority at home, and perhaps overseas
too. In short, the equation of a constitution with fundamental law that re-
strained government, helped define a people, and, when violated, provided a
set of remedies was not an American invention. The English remedy was the
right of resistance, with its graduated steps of petition, riot, rebellion, and
finally revolution. Postrevolutionary Americans did change constitutional
meanings and remedies, but they did not move the constitution to the center
of cultural identity. It was already there.≤∏

The evolving definition of ‘‘constitution’’ is analyzed throughout this
book. For now, it is helpful to think of constitutions not as documents but
rather as relationships among jurisdictions and people mediated through
highly charged legal terms. Before and after the Revolution, a constitution
was a way of thinking about, and practices for carrying out, the project of
government that never depended on a single institution of enforcement.≤π

Instruments and rules were not enough. Well-understood practices, resting
on a shared commitment to the society that a constitution serves, are needed
to make constitutions work. The premise of Anglo-American constitutional-
ism has always been that constitutions are largely self-enforcing through a
mixture of popular acceptance and deft administration. However, constitu-
tional ideas and practices resting on this premise of convention varied across
space at any given moment and changed over time in the eighteenth century.
Britons in New York before the Revolution, and Americans after, struggled
to define constitutions to accommodate and shape British legal culture as it
traveled with colonists abroad. The focus here is on the way people experi-
enced constitutions rather than on constitutional theory. It is futile to clas-
sify Anglo-American constitutionalism as, for example, either republican or
liberal. Most people believed that a constitution should protect both the
public interest and individual liberties.≤∫ Similarly, early modern constitu-
tions were not simply descriptive blueprints for government or lists of pre-
scriptive ideals. A constitution could be either or both, depending on who
invoked it and for what purpose. Too much has also been made of the distinc-
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tion between unwritten and written constitutions.≤Ω Much of the English
constitution was written. Although no single document captured all English
constitutionalism, there was an evolving canon of great documents. Magna
Carta (1215), the Petition of Right (1628), and the Bill of Rights (1689),
for example, were on everyone’s list, while the Levellers’ Agreement of the
People (1648) was on few. These documents were not exhaustive. Commen-
tary in treatises, essays, and judicial reports fleshed out their significance, as
did oral tradition. Beyond the documents and the commentary were the
institutions that interpreted and applied them, the practical conventions that
gave constitutions life.≥≠ Collectively, these documents, ideas, and practices
formed the empire’s constitutional culture.

This culture was not sealed off from the rest of Anglo-American culture.
Control over it was decentralized; no one held a monopoly on constitutional
meaning. There were no constitutional law casebooks or professors of con-
stitutional law; indeed, there was no genre of constitutional law. Early mod-
ern English-speakers also conveyed more than strictly legal meanings when
they employed constitutional scripts. Modern Americans sometimes do the
same, slipping political visions into well-crafted legal interpretations. Early
moderns did so explicitly because the legal had not been divorced from the
political. Constitutional discourse was a legalist idiom that highlighted argu-
ments not just about courts, legislatures, and executives but also the fate of
political society. Consequently, constitutional culture provided a primary
language for constructing the British Empire, revolting against it, and writ-
ing the new American constitutions.≥∞

Conventional wisdom tells us that the American revolutionaries rejected
the principle of legislative supremacy along with parliamentary regulation
and carefully distributed authority between the states and federal govern-
ment in an arrangement called federalism.≥≤ However, if we change the pre-
revolutionary image of the British Empire, the new Union looks different
too. Instead of dual, limited governments emerging from an omnipotent
sovereign, provincial Britons moved from a fluid constitutional environment
to a much more structured and constraining one. If ‘‘federal’’ means diffuse
authority, government became less federal after the Revolution because there
were fewer legitimating ideas and institutions for Americans to draw on than
for Britons a generation earlier. Indeed, the American constitutional doctrine
of federalism entailed just this concentration of power. Centripetal, not cen-
trifugal, forces characterized the constitutional settlement that followed the
American Revolution. Soon legitimate constitutional authority operated at
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only two levels: the federal government and the states, with local authority
subsumed beneath the latter.

The shift from common-law constitutionalism to American constitutional
law also tended to submerge the political dimension of constitutions as the
realm of politics became more clearly separated from law. In the first two
generations of the Republic, state legislatures enjoyed something very close
to supremacy. With the crown gone and executive governance suspect, state
legislatures inherited the lion’s share of legitimate authority after the Revo-
lution. No longer were there horizontal competitors, reaching in like the
crown or the British Parliament. The vertical alternatives—the federal and
local governments—were not serious competitors. The party system, which
flourished in early nineteenth-century New York, raised the state govern-
ment’s political power to its high water mark. But partisan politics, and the
large internal improvement projects that party-led states undertook, led to a
backlash as state voters demanded new constitutions to rein in state govern-
ment. Those nineteenth-century state constitutions clarified the line between
ordinary politics and constitutional law, but they also demonstrated that con-
stitution making remained a form of politics too.≥≥ In short, state legislative
power did not exhaust the people’s constitutional power. The backlash also
allowed Federalist jurists, who for three decades had been working to draw
legal boundaries around legislative power, to enjoy newfound influence as
commentators and treatise writers—greater influence, perhaps, than they
had in the Federalist heyday of the 1790s.

So there was a transformation in constitutionalism in the early United
States, but it was not a shift from descriptive to prescriptive constitutions.
Instead, Americanization involved the reorganization of the sources of a
constitution, new institutions of enforcement, and a new conception of law as
a hierarchy of substantive genres rather than, as in England, a collection of
courts and procedures for resolving disputes, each jostling with the others for
preeminence. This new conception of law did not develop directly out of En-
glish legal ideas and was not invented by the American founders in the 1780s
but rather passed first through a stage that might be called Britonization or
imperialization in which colonial subjects and administrators adapted British
legal sources for their purposes. Where in England law was defined in terms
of jurisdiction—who had the power to determine right and wrong and what
were the boundaries of that power?—abroad it was increasingly conceived as
jurisprudence, a rational system of rules that bound governments and private
parties. The jurisdictional lines that defined the ancient constitution were
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difficult to police overseas. In contrast, short, powerful statements of funda-
mental law traveled well across space.≥∂ For the colonists to claim English
liberties, they had to conceive of them as an abstract jurisprudence operative
in all the crown’s dominions, not as a system of licenses to sue in territorially
bounded courts. Substantive notions of liberty, like negotiable instruments,
became transatlantic currency that could be traded anywhere English was
spoken. This jurisprudence of liberty could be used many ways. It could be
imperial and integrative here, provincial and disintegrative there; liberating
in one place and enslaving in another—or even liberating and enslaving in
some places at the same time.≥∑ To understand the legal culture of the British
Empire and the early United States, we must understand the intellectual
transformation in the idea of law on which colonial resistance was premised:
the shift from jurisdiction to jurisprudence, the rules in a legal system to the
rule of law, English liberties to American liberty. The fundamental legal
tension of empire was between the rule of law and the expansion of rule, a
striving toward universals of government and rights on the one hand and
toward increasing territorial jurisdiction on the other. The American found-
ers’ resolution was to attempt to control a space by law that could not possi-
bly be controlled by men.

The expansive space could not be controlled by traditional means because
the people moving across it would not submit to such control. This relentless
mobility was the paramount expression of popular sovereignty in America,
and it expressed more than traditional ‘‘customs in common.’’≥∏ Popular
constitutionalism, which was performed in petitions, protests, parades, and
mobbing, persisted after the Revolution and connected white Americans to
their British past.≥π But overland emigration, which only with nationalist
hindsight can be called internal migration, had always distinguished North
American constitutional culture. That movement, which expressed radical
notions of liberty and property, infuriated the British imperial agents while
also making some of them rich from land speculation. Frustration fell away
after the Revolution, and mobility became the country’s most important cap-
ital investment; without it, the Union’s greatest resource—land—remained
worthless. And without ties of cultural identity, foremost among which was
constitutional identity, much of that land might not have become part of the
United States. People moved west, acting out what they believed were their
liberties; their governors called them American; lawmakers incorporated
them into the Union; because that incorporation offered the settlers the
prospect of equal citizenship, they accepted it.≥∫ In retrospect it is manifest
destiny. At the time it was a speculative project, a kind of political speculation.
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The hard fact of mobility—of popular disregard for jurisdiction in the tradi-
tional sense of legal boundaries of both liberty and power—was a fundamen-
tal fact of early American constitutionalism. It contributed to the Revolution,
and it shaped all the American constitutions. The colonies and states that
succeeded them existed in a market for people that turned on legal incentives
called rights and liberties, and the imperial, then federal, government strug-
gled to maintain the perception, true in most places at most times but fic-
tional in all once in a while, that it exercised control over all whom one
government called ‘‘subjects’’ and its successor called ‘‘the people.’’ Here
was the radical potential of ‘‘we the people.’’ The relentless mobility of the
people proved as momentous as their increasing participation in the elector-
ate and their occasional performances of their power in parades and mobs.
Men, women, often children, sometimes slaves, pushed where they were told
not to go and encountered Native Americans unschooled in the legitimat-
ing language of Anglo-American liberty. They conquered the continent less
with violence than with the confidence with which they carried forward
their notions of constitutional liberty, notions forged in the matrix of em-
pire.≥Ω That too is what was meant by a government of law rather than
of men.

A word about sources. One cannot trace the constitutional experience of
even a single province. The focus here is on the people who debated, en-
forced, and lived within constitutions while following their serendipitous
ways of thinking and practices. New York was a large, diverse, and compli-
cated place even three centuries ago; much of its constitutional history is left
uncovered. On the other hand, much important to its constitutional history
occurred outside its borders, so the study travels beyond the stipulated
boundaries of time and space. In a world in which law was first and foremost
procedural, legal culture was keyed to law-making and law-enforcing institu-
tions; those are the backbone of its history. Courts and legislatures were the
most important but not the only institutions that mattered. Also relevant
were the many smaller regulatory bodies within the province, as well as the
literature though which early modern Britons and Americans expressed old
and new senses of legality. Although these institutions generated precedent
and learned traditions, the historical focus should remain on the people who
built and used those institutions. This book, therefore, concentrates on com-
peting and successive groups of legal administrators and consumers and thus
relies on prosopography.

Part I of this book lays out the imperial context of New York’s founding.
The seventeenth century was an age of territorial expansion and political
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innovation, and in the English world the polestars were the empire and
constitution, which are explored in chapter 1. Empire and constitutional
liberties were related and reinforcing, yet there was little consensus about the
meaning of these key terms in the early modern British Atlantic world and
even less about whether the liberties of Englishmen traveled overseas to
other crown territories. Chapter 2 reconstructs the institutional framework
of colonial New York and how its settlers gradually demanded, and got, many
of those liberties.

Despite these institutional changes, New York’s constitution remained
contested. Part II explores the multiple interpretations of the constitution
and the mid-eighteenth-century project of legal reform. Chapter 3 examines
the three different versions of the constitution that crystallized in the middle
of the eighteenth century: one held by the imperial agents who served the
British Empire on the ground; another by the provincial elite jealous of
maintaining their local control; and a third, less articulate version expressed
in the cities and the marchland by socially marginal colonists who were
suspicious of all but the most local forms of authority. Chapter 4 describes
the reforms that the imperial agents proposed to control provincial law, poli-
tics, and settlement. These reforms failed and contributed to the Revolution.

Part III relates New York’s constitutional history during the Revolution.
When colonial government dissolved, the British military imposed an ex-
treme version of legal centralization: martial law. As chapter 5 explains, the
British government debated continuously whether to restore civil govern-
ment but never did, much to the disillusionment of loyalist New Yorkers. In
contrast, the revolutionary provincial government wrote a new constitution
that preserved what many colonists believed were the liberties that they had
long enjoyed—or should have enjoyed. The state’s new constitution is de-
tailed in chapter 6. This constitution rested explicitly on the authority of the
people, and most New Yorkers probably believed that legislation was the
paramount expression of the people’s will. But when state legislation con-
flicted with Confederation treaties and the law of nations, some New Yorkers
sought ways to curtail that legislation. As the case of Rutgers v. Waddington

reveals, one new and controversial way was through strong judicial inter-
pretation of the state constitution.

Part IV sketches New York’s constitutional significance in the new Union.
No other state had as articulate a debate on the ratification of the federal
Constitution as New York. Chapter 7 analyzes the main themes of that
debate. The Federalist Papers were written in New York for New York voters
and inspired some of the most powerful Antifederalist essays too. The litera-
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ture that New York’s Federalists and Antifederalists left behind had little
effect on ratification but did influence the way the new document was inter-
preted. Together they created the new genre of constitutional law to bind the
states. In the early nineteenth century, New York, like most states, rewrote its
own constitution and made its political culture more democratic and less
centralized. Suffrage barriers fell for white men, and more offices became
elective rather than appointive. In short, as chapter 8 concludes, the state
government’s power was curbed. At the same time, chapter 9 argues, the
state’s unusually sophisticated legal culture produced works that influenced
law throughout the United States. Paramount among these was James Kent’s
Commentaries on American Law (1826–30), a Federalist-inspired primer for
students and practitioners. Works like The Federalist Papers, Kent’s Commen-

taries, and other legal treatises were shipped west on the Erie Canal and
helped forge a national legal culture.
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The Imperial Origins of New York

Nothing in law springs entirely from a sense

of convenience. There are always certain ideas

existing antecedently on which the sense of

convenience works, and of which it can do no

more than form some new combination; and

to find these ideas in the present case is exactly

the problem.

Henry Maine, Ancient Law (1861)

The english began venturing across the Atlantic at the same time
that they were consolidating their national identity around the English lan-
guage, Protestant religion, commercial expansion, and a legal order soon
known as the ancient constitution.∞ Overseas expansion and the English
constitution developed simultaneously and reciprocally, each structuring the
other. The English compared their legal order not only with that of other
kingdoms in continental Europe but also with that of other dominions in
their empire, and national borders served to insulate the realm from both. To
the modern eye, it almost appears as though England had shed its prenational
characteristics and passed them on to the colonies: as in the medieval realm,
the empire’s government was primarily royal, its borders were fluid, and it
was legally and culturally pluralist. These characteristics set the colonies
apart from the English nation, which was increasingly perceived as a well-
defined jurisdiction under a constitutional monarchy.

The English believed they were perfecting liberty at home, in part through
colonization abroad, and although they always intended to keep those colo-
nies within the pale of civilization, at first no one thought that the over-
seas dominions enjoyed the full range of English liberties. Those were, liter-
ally, the birthright of Englishmen. The legal culture of the colonies received
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little attention at home, and the design of governmental institutions abroad
was haphazard.≤ Stronger executive government distinguished most colonies
from England, as did tighter restraints on trade and migration. These restric-
tions were necessary to prevent settlers from trading directly with, and en-
croaching on the lands of, other European empires and the Native American
tribes. The executive was especially strong in New York. Compared with
neighboring colonies, by the middle of the eighteenth century it had a cohe-
sive group of imperial agents, and frequent imperial wars made the British
military a regular presence in its harbor and on its marchland.

Even though all the empire’s subjects were aware of its jurisdictional diver-
sity, most also believed that they differed from people outside it, and part of
what those subjects shared was access to England’s constitutional culture.
Over the course of the seventeenth and eighteenth centuries, settlers abroad
appropriated metropolitan law and constitutionalism to hold the crown ad-
ministration to standards then being set in England, and they invented some
new standards too. In this respect, New York was typical. New Yorkers
shared institutions and ideologies with England but reconfigured them to
serve local needs. The crown and its imperial agents believed that they could
control the colony through their commissions and instructions, but settlers
demanded a representative assembly and many ‘‘liberties of Englishmen’’
associated with the common law. Officially, legal authority descended from
the crown. In practice, it was layered with ambiguity, compromise, and an as-
sortment of local institutions derived from all over the British Atlantic world.
Helping to hold it together was a common devotion to English legal ways.
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Empire and Liberty

Our constitution is a prescriptive

constitution; it is a constitution whose sole

authority is that it has existed time out of

mind. . . . [I]t is a constitution made by what

is ten thousand times better than choice, it is

made by the peculiar circumstances, occasions,

tempers, dispositions, and moral, civil and

social habitudes of people, which disclose

themselves only in a long space of time.

Edmund Burke, ‘‘Speech on the
Representation of the Commons
in Parliament’’ (1782)

The history of law is like the archaeology of an ancient yet living
city. Structures and artifacts of the past endure, but their historical meanings
are disguised by the twin illusions of continuity and obviousness. The words
‘‘empire,’’ ‘‘constitution,’’ and ‘‘liberty,’’ for example, seem to mean now what
they will forever, the same as they did in the beginning.

But there was a beginning. Each of these keywords owed its origin to
many causes. Still, it is striking that just as Anglophone people began expand-
ing beyond the bounds of medieval England, creating an entity they called an
empire, they came to believe that they enjoyed a constitution, a term used
both to describe government and to prescribe how it should function to
safeguard the liberties of Englishmen.∞ These dual quests for nationhood and
empire reinforced each other. As the English created a national identity and
built an empire, they also reconfigured parts of their common law and politi-
cal tradition in new terms of a constitution of liberty. In a transatlantic circle
of meaning, the nation gave life to the empire, the empire preserved liberty,
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liberty helped define the English nation, and the English constitution was the
repository of liberty. This link between the British Empire and the English
constitution had dramatic consequences across the globe, especially in Brit-
ish North America, and its legacy persists, as the expansion of rule and the
rule of law remain central to modern history.≤

The Origins of Empire

The early modern English lived in a dynamic place. They were
on the one hand schismatic, breaking after a millennium from the Roman
Church, and on the other expansive, taking to the seas in search of markets,
land, and glory. The term ‘‘empire’’ captured both internal consolidation and
external expansion; it was a claim of immunity from foreign power, and it
described an authority that held together fragmented territories under one
king.≥ The word derived from the Latin imperium, which meant simply au-
thority without any territorial connotation, but also served as a shorthand for
expansive kingdoms such as the Holy Roman Empire. The term had positive
and negative connotations. To some, empire involved the conquest of ene-
mies, but to others it was a divine instrument for spreading Christian civiliza-
tion. The term also conveyed a claim of independence. The word became
prominent in Henrician England, where it signified the realm’s autonomy
from Rome.∂ After the union of England and Scotland in 1603, the accent on
its meaning shifted from the autonomous kingdom to the whole collection of
crown territories. The idea of a British Empire preceded this union and
derived from the myth of an ancient, united Isle of Britain under Brutus. The
union of crowns, many thought, reunited what for too long had been di-
vided.∑ This broader conception of empire also included Ireland, which some
viewed as a coordinate realm in a system of multiple kingdoms and others as a
colony of a united Britain.∏ Either way, by the eighteenth century the core of
the British Empire was Great Britain, and the dominant partner there was
England. From Great Britain it spread outward to the West Indies, North
America, India, and beyond.

Most colonies began as private commercial ventures that received the
crown’s blessing to establish dominion abroad in return for the promise that
the venturers would possess the land within some time period and, if not, the
grant would revert to the crown. The colonizers got dominion, a property
interest, from the crown; in return they extended the crown’s sovereign
jurisdiction, its imperium, abroad. They could not settle land without the
royal grant, and the crown had little land to grant until they settled it. This
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was the elemental pattern of empire: crown power and the liberty of the
subject were mutually dependent, and the public mixed imperceptibly with
the private.π

Yet the whole was greater than the sum of its parts. Lawyer and crown offi-
cer Francis Bacon, in a Machiavellian essay entitled ‘‘Of Empire’’ that was
part of the early seventeenth-century campaign for political union with Scot-
land, equated the term with kingdoms that were expansive and ‘‘aim at great-
ness,’’ a category that implicitly included England.∫ According to Machiavelli,
whose republican theory was at the core of early modern English political
philosophy, expansion was the only way to achieve greatness because terri-
torial gain brought trade, strength, and opportunity. But expansion also led to
standing armies, corrupt rule, and the decline of liberty. In 1656, James Har-
rington reminded his republican readers that ‘‘Empire is of two kinds, domes-
tic and national, or foreign and provincial.’’ Every nation was a ‘‘domestic or
national’’ empire, and its political system could be a monarchy, mixed mon-
archy, or republican commonwealth. ‘‘Foreign and provincial’’ empire, in
contrast, referred to overseas plantations. In Harrington’s utopia, which he
imagined amid the disappointments of Cromwell’s republic, these ‘‘foreign’’
provinces were safety valves for ambitious citizens who sought more wealth
than permitted at home under the agrarian law’s limitation on property hold-
ing. Because of these disparities in wealth in the provinces, ordinary subjects
there would enjoy fewer liberties, while great landholders might seek inde-
pendence from the republic. Accordingly, Harrington warned that provincial
interests should not be permitted to wield ‘‘the balance of dominion in the
province, because that would bring the government from provincial and
dependent to national and independent,’’ and, in an increasingly frequent
analogy, he reminded his readers that distant and unmanageable provinces
contributed to Rome’s decline.Ω

Rewriting these tragic scripts of republicanism in progressive terms was a
challenge facing imperial thinkers for the next two centuries.∞≠ One strategy
was to strengthen imperial government abroad. Strong administration would
yield the benefits of colonization while preventing fragmentation. A different
approach was to inoculate the dominions with liberty. If settlers enjoyed the
full panoply of English liberties, corruption would never take root in the
colonies and thus would not spread back home.∞∞ The English pursued both
strategies in North America.

Ideologically, the empire was more than a series of business ventures.
Indeed, the ideology of empire was quite similar to English national ideol-
ogy. ‘‘Protestantism, oceanic commerce and mastery of the seas provided
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bastions to protect the freedoms of the British Empire,’’ observes David
Armitage, and ‘‘[t]hat freedom found its institutional expression in Parlia-
ment, the law, property and rights, all of which were exported throughout the
British Atlantic world.’’∞≤ Although some elements of this ideology were
contested, most agreed that the empire would help preserve English liberties,
and those liberties would guarantee the success of the empire.

But whose liberties did the empire serve, and what were they? Were they
English liberties, for the realm of England alone? British liberties for Scot-
land too and perhaps parts of Ireland? Or were these liberties common to all
white English-speakers in the empire? Because English culture dominated
within the empire, British liberty was defined in English terms, and the
degree to which this English liberty was exported to the empire’s provinces
was never clear. At the outset of transatlantic colonization, most believed that
the overseas dominions had their own, separate legal systems. When the
crown established its jurisdiction over a territory, it did not convey all of
English law to that land. Royal imperium and English freedom overlapped
but were not identical; most of the latter was restricted to England. But many
Britons came to believe that the overseas colonists enjoyed core English
liberties, especially representative government and common-law protections
of property and person.

The Liberties of Englishmen beyond England: Calvin’s Case

The legal definition and spatial boundaries of liberty arose imme-
diately on the union of crowns in 1603. When Elizabeth died without a lineal
heir, the crown of England descended to her cousin, King James VI of Scot-
land. After centuries of war and suspicion, the two kingdoms were joined at
the head, though not for another hundred years did they unite politically.
One king ruled two kingdoms with separate national legislatures, court sys-
tems, and churches.∞≥ It seemed to many that the fabled empire of Great
Britain would be restored.

James established a commission to recommend reforms that would facili-
tate trade, and the commissioners proffered three proposals: the abrogation
of ‘‘hostile lawes’’ in each nation targeting the other; the creation of uniform
commercial law; and the treatment of natural subjects in one nation as sub-
jects in the other, which would ensure that Scots and Englishmen could mi-
grate into either kingdom without fear of discrimination based on national-
ity.∞∂ The Scottish Parliament accepted all the proposals, but the English
Parliament balked at the third: the Commons did not want to recognize Scots
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as English subjects. While most agreed that people born in one kingdom
before James ascended the English throne (antenati ) could not be treated as
natural subjects in the other kingdom, opinion was divided about the status of
those born after union ( postnati ). James issued a royal proclamation in sup-
port of all three proposals and added that English law already authorized
treating Scottish postnati as English subjects.

Parliamentarians supported expansion but did not want to treat inhabi-
tants of the other dominions as equal to themselves when those other sub-
jects came to England. They also feared setting a precedent. ‘‘This case,’’
warned member of Parliament (MP) Sir Edwin Sandys, ‘‘might give a dan-
gerous example for mutual naturalizing of all nations that hereafter fall into
the subjection of the king, although they be very remote, in that their mutual
commonalty of privileges may disorder the settled government of every of
the particulars.’’ Each constituent ‘‘nation’’ of the king’s expanding domin-
ions had its own ‘‘privileges’’ and ‘‘birthright,’’ which had been ‘‘acquired for
patrimony by their antecessors of that place.’’∞∑ While supporting expan-
sion, parliamentarians feared that reciprocal subjectship would erase juris-
dictional borders—national borders—within the king’s composite monar-
chy.∞∏ Through force of example and immigration, something like Gresham’s
law would reduce legal privileges throughout the king’s lands: bad constitu-
tional currency minted abroad would drive out good at home, sending En-
gland into despotism.∞π

Two aspects of the parliamentary protest are notable. First, parliamen-
tarians presumed that England was the center of the royal territories and,
correlatively, that English law was superior to the others and not operative
outside England. The script of ancient English liberties was drafted, or at
least revised, amid uncertainty about whether the Scottish king would try
to impose a new legal order on England, perhaps one based on the conti-
nental civil law. The threat was actually minimal. There was no such pro-
gram, and the difference between English and continental law was exagger-
ated.∞∫ Nonetheless, the fear helped generate the political fiction of a timeless
legal framework guaranteeing liberty.∞Ω If the English nation shaped the
empire, the expansion also sharpened English subjects’ perceptions of their
national legal culture.

Second, exporting cherished English liberties throughout the empire was
no priority. Martial law, for example, was permitted by the London-based
governors of the Virginia Company at the same time that these same men,
serving in Parliament, decried its use at home.≤≠ Liberties were national,
meaning native, and once earned they became birthright property: bought
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with the blood of ancestors and held in trust for posterity. Nations existed
along a chain of being measured in degrees of liberty; each got as much as it
deserved.≤∞ This held true within the empire too. Parliamentarians conceived
of the emerging empire in pluralist terms in which each of the king’s domin-
ions enjoyed a different quantum of liberty.

James’s proclamation on mutual subjectship, and parliamentary opposi-
tion to it, reveal that legal pluralism characterized not only the emergent
empire but also England itself. No institution had a monopoly on legal
interpretation. The king speaking alone or through his Privy Council was
one interpreter of law, the common-law judiciary was another, and Parlia-
ment, embracing the king and two Houses, still one more. The jurisdictional
politics among these and other institutions to define English law reflected all
the tensions of Jacobean England and contributed to the Civil War in the
1640s.≤≤ Early modern parliamentarians traded on the institutional pluralism
within England to oppose James’s program to open up the boundaries be-
tween his multiple kingdoms.

Calvin’s Case, therefore, arose within an early modern borders debate in
which many parliamentarians feared that the right to hold land might attract
immigrants from the north and elsewhere. Unaccustomed to freedom, the
newcomers might lay England’s most important property—its liberty—to
waste. The question was whether a Scotsman could sue in the common-law
courts to vindicate title to land located in England. Everyone agreed that an
alien ‘‘can have no real or personal action for or concerning land’’≤≥ and that
Scots born before the king of Scotland became the king of England were
aliens. The only issue was whether Scottish postnati were not aliens but rather
subjects of the king as an English king. The court answered affirmatively.
Drawing on the political fiction of the king’s two bodies, the judges held that
‘‘ligeance’’ bound the subject to the person of the king rather than to the king
in his ‘‘politick capacity’’ as head of a particular kingdom.≤∂ This ligeance was
created naturally on birth within the king’s territory from parents who were
under the king’s obedience. A feudal logic lay behind this birthright: property
was the root of sovereignty and legal authority; it provided the bond between
lord and tenant, king and subject. Reciprocally, the king was bound to protect
the property claims of his subjects on his land.≤∑

The jurisprudential upshot of Calvin’s Case for the empire was that the
king’s natural subjects in any of his territories could hold land in England and
file suit in the royal courts for that English land, unless they were born before
the English king obtained that territory. When in England, those subjects
owed obedience to the king as an English king and were entitled to common-
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law rights in English courts. But the court did not hold that these subjects
enjoyed English liberties in those other dominions. The king’s ‘‘mandatory
and remedial writs,’’ which included all common-law writs, did not run to
any land outside the realm of England.≤∏ These remedial writs ‘‘cannot by
any means be extended into any other kingdom, country, or nation, [even]
though it be under the king’s actual ligeance and obedience.’’≤π In contrast,
the English king’s ‘‘mandatory and non-remedial writs,’’ which commanded
a subject to return to the realm and answer the king in person, ‘‘are not tied to
any place but do follow subjection and ligeance, in what country or nation
soever the subject is.’’≤∫ In other words, the king and his Privy Council had
jurisdiction over those other dominions; his common-law courts did not.
Coke’s ancient constitution was an English constitution. While in England,
the English king’s other subjects deserved its liberties and privileges, such as
the right to hold land there by common-law tenures. This was the holding of
the case, and no more was necessary for the decision.

The decision seems limited today, amid claims of human rights and calls
for universal jurisdiction. But the doctrine of ligeance was radical for its time
because it encouraged mobility throughout the king’s composite monarchy.
Here is the British aspect of Calvin’s Case: a subject born in another royal
territory, like Scotland or Virginia, could immigrate to England, and if he
bought or inherited land there, he could sue in the English common-law
courts to vindicate his title. This was the meaning of British liberty. But
English liberty was for England. In Coke’s legal world, remedy defined right,
and the common law’s remedial writs ran no farther than the English border.
A Scot or a Virginian could not sue in the English common-law courts for
possession of land in Scotland or Virginia. For that, he had to resort to a local
legal forum, with a right of appeal to the king’s Privy Council. Given this
jurisdictional conception of law, no one in the early seventeenth century
interpreted Calvin’s Case to mean that the common law and liberties of En-
glishmen were exported to the king’s other dominions.

Coke also used his opinion to bolster the legal fiction for which he is most
famous: the ‘‘ancient constitution.’’≤Ω When he wrote that lands inherited by
descent retained their ancient laws, and so too conquered Christian land, he
was pleading in the alternative to support the claim that England enjoyed an
ancient legal order that originated before William I’s assumption of the
English throne in 1066 and endured that event, whether viewed as a conquest
or an inheritance. Either argument would explain how the ‘‘ancient common
laws’’ of the Anglo-Saxons survived 1066 and were not superseded by Nor-
man law. Latin charters referring to fundamental institutions like the jury,
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sheriffs, Chancery, and escheat for treason ‘‘prove that the common Law of
England had been time out of minde of man before the Conquest, and was
not altered or changed by the Conqueror.’’≥≠ Similarly, jurist and parliamen-
tarian John Selden, in his 1610 history of ‘‘our English Brittish Law,’’ argued
that ‘‘new acquired Empires, do run some hazard by attempting to make new
Laws: and the Norman did warily provide against this danger, by bestowing
upon the yielding conquered Nation the requital of their ancient Law.’’≥∞

Like Coke, Selden wrote of ‘‘ancient law,’’ not an ‘‘ancient constitution.’’ He
too associated that ancient law with English law, a characteristic move of
common lawyers as they came to grips with the rule of a Scottish king. Still,
there was some truth to the myth of an ancient legal order. The Normans had
taken over ‘‘a going concern,’’ an island with many local legal systems as well
as the rudiments of a centralized one.≥≤ These principles of legal survival
might also explain why the common law extended to Coke’s own day, in the
face of Tudor and Stuart centralization.≥≥ Again, common lawyers were most
concerned about England and its constitution, not the other dominions.

However, in obiter dicta elaborating the reasons for the decision, Coke
sketched the outlines of a constitutional jurisprudence for the overseas terri-
tories. These dicta educated lawyers about the legal status of the colonies
when they read the case in the Inns of Court or elsewhere in preparation for
careers in law, enterprise, or royal administration.≥∂ For generations, imperial
officials and colonists went to school on Coke’s opinion in Calvin’s Case.

Three aspects of Coke’s dicta influenced the empire’s legal culture: his
reasoning style; his distinction between inherited and conquered territories;
and his remarks on the legal rights of emigrant settlers. First, Coke used the
same reasoning to analyze the status of non-English territories that he used
to interpret English law: he championed the ‘‘artificial reason’’ of the legal
community above the natural reason of the individual.≥∑ In other words, law
was custom of a special sort. The law’s reason differed from ‘‘the reason of the
wisest man’’ and could be grasped only ‘‘by diligent study and long experi-
ence and observation.’’ A close student of the laws could see that ‘‘[t]here be
multitudes of examples, precedents, judgments, and resolutions in the laws of
England, the true and unrestrained reason whereof doth decide this ques-
tion.’’≥∏ The precedents concerned the old Norman provinces, the Channel
Islands, and Ireland. Today the opinion reads like a crabbed medieval tract
on the king’s dominions, and even though it read the same way to a few
contemporaries, it remained the most sophisticated legal interpretation of
the British Empire for at least two centuries.≥π Later, in the fourth volume of
his Institutes of the Laws of England, Coke drew a ‘‘map’’ of ‘‘all the high,
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honourable, venerable, and necessary tribunals, and courts of justice within
his majesties realms and dominions.’’ This map included about one hundred
English courts and several others in Scotland and Ireland.≥∫ It was imperative
for the lawyer to know these boundaries because ‘‘as the body of man is best
ordered, when every particular member exerciseth his proper duty: so the
body of the commonwealth is best governed when every severall court of
justice executeth his proper jurisdiction.’’≥Ω Coke’s ‘‘map’’ of the empire’s
jurisdictions was authoritative. New discoveries had to be fitted within its
medieval dimensions.

Second, Coke categorized all overseas territories as inherited or con-
quered. This distinction derived from the classical period and was current
throughout Europe.∂≠ In lands obtained by inheritance, like Scotland, the
king ‘‘cannot change [the] laws of himself, without consent of parliament.’’
Until then, the laws extant before the descent remained in force. A king could
not revise the laws of inherited land wholesale; he had to rule with the
‘‘consent of parliament.’’∂∞

Conquered lands were different. Coke divided conquered territories into
Christian and infidel. The native laws of infidel lands were ‘‘abrogated’’
immediately upon conquest because they were ‘‘not only against Christianity,
but against the law of God and nature.’’ Accordingly, ‘‘until certain laws be
established among them,’’ the king could govern infidel lands by ‘‘natural
equity, in such sort as Kings in ancient time did with their kingdoms, before
any certain municipal laws were given.’’∂≤ In contrast, the laws of a conquered
Christian people remained in force until the conqueror changed them.

This second aspect of Coke’s British jurisprudence received much com-
mentary in the eighteenth century and some from modern historians because
it bears on the American revolutionaries’ claim that their colonies were out-
side the British Parliament’s jurisdiction and could be governed only by the
king-in-council.∂≥ The controverted point is what Coke meant by the ‘‘con-
sent of parliament.’’ Many historians, following Robert L. Schuyler, believe
that Coke was referring to the English Parliament. If so, Coke was silent
about the form of government within overseas dominions.∂∂ But some, like
Barbara A. Black, interpret Coke to mean that the king had to rule most of his
overseas colonies with the consent of a local parliament rather than alone or
through the English Parliament.∂∑ ‘‘Coke’s position,’’ Black argues, ‘‘was that
of a parliament-man, not a Parliament-man.’’∂∏ If so, the revolutionaries
rested on good authority.

Little can be resolved on the basis of Coke’s few words on the matter.
Given his jurisdictional orientation, when he stated that the king could make
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no new law in an inherited land except with the ‘‘consent of parliament,’’ he
could well have meant a local representative body, not the English Parlia-
ment. But Coke did not explain what he meant by ‘‘consent of parliament’’ or
whether this was the only means of governance. His equivocation reflected
the legal pluralism of early modern England. The three methods of govern-
ance—through a local parliament, through the metropolitan Parliament,
and through the Privy Council—were not exclusive alternatives.∂π Although
Coke quite possibly intended to say that the king could not alter the native
laws of an inherited kingdom without the consent of its own local parliament
(the Scottish Parliament, for example, in the inherited kingdom of Scotland)
and that the same was true in conquered lands where the king introduced
English law (such as Ireland), he probably envisioned areas of governance not
affecting native laws in which the king could govern without local consent
and with or without the metropolitan Parliament. This approximates the
imperial modus vivendi that developed over the next century.∂∫ Coke was
content to list the precedents for parliamentary jurisdiction overseas rather
than justify it, guide its exercise, or treat the examples as exceptions. Whether
or not the king governed those places through his prerogative institutions or
through the metropolitan Parliament turned, in practice, on metropolitan
and imperial politics rather than on constitutional principles located in the
writings of Sir Edward Coke or elsewhere.∂Ω

The irony is that Coke identified precedents for English parliamentary
power to legislate for overseas dominions at the same time that he and the
other English judges maintained that the common-law courts’ jurisdiction—
the common law as it was then understood—did not extend outside the
realm of England. The former was a knotty problem; the latter was not. Soon
after Coke died, colonists began to argue just the reverse, that they enjoyed
the common law and the liberties of Englishmen but were not subject to
parliamentary legislation.∑≠

At the dawn of transatlantic colonization, English jurists were less con-
cerned with mapping the constitutional rights and duties of the center and
peripheries of the emergent empire than with defining those constitutional
rights and duties within the realm of England. In the curiously Anglocen-
tric formulation of Calvin’s Case, Coke’s analysis of inherited and conquered
Christian dominions seemed to counsel the English king to respect Scottish
law and political institutions. However, it also meant that the Scottish king
had to respect English legal and political institutions. While handing King
James a political victory over the House of Commons, Coke told him that he
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had to respect English liberties.∑∞ He agreed with James that Scottish and
English subjects should enjoy reciprocal rights, but he implied that England
was preeminent on the Isle of Britain. This supremacy would prevent the
constitutional regression that parliamentarians feared.

The third part of Coke’s opinion that influenced imperial legal culture was
his assertion that some of the rights of Englishmen emigrated with natural
subjects who settled in newly conquered lands, especially property rights and
consent. The former meant that emigrant Englishmen should be able to hold
property in the same tenures available in England. Under the latter, emi-
grants would benefit from parliamentary government. The right to parlia-
mentary governance was implicit in the ambiguous dicta suggesting that the
king would, in kingdoms obtained through descent or Christian lands got by
conquest, rule with the ‘‘consent of parliament.’’ Again, Coke did not elabo-
rate on this mandate’s form: Did it require a representative assembly? a
council of notables? Nonetheless, it does seem that he was a ‘‘parliament-
man.’’ Emigrant settlers as well as natives in those overseas territories would
benefit from the right to some form of parliamentary rule, whether local or
metropolitan.

The property rights strand of Coke’s exportable core of English liberty
was unequivocal and more important to the spread of common-law culture.
The king’s subjects, ‘‘as well Antenati as Postnati,’’ Coke wrote, ‘‘are capable
of lands in the kingdom or country conquered, and may maintain any real
[i.e., property] action, and have the like privileges and benefits there, as they
may have in England.’’∑≤ Coke did not mean that those emigrants could sue
for colonial land in the English common-law courts, for he made clear that
remedial writs from those courts did not run outside the realm of England,
and these common-law property actions were remedial.∑≥ Nonetheless, Coke
intended for the king to respect the emigrants’ property rights abroad, such
as the common-law rights to inherit and devise land or a widow’s claim to
dower. But he did not specify how emigrants would vindicate these property
rights. Was the king obligated to establish colonial courts along the lines
of his English common-law courts to administer common-law actions? Or
could the king hear cases himself, through his governors or Privy Council?
In practice, there was a mixture. Formally, the Privy Council delegated its
power to hear disputes to local executive courts and reserved the power to
review appeals itself.∑∂ In practice, lawyers and judges in those local courts
gradually replicated many common-law rules and procedures.∑∑ The right to
hold property by common-law tenure—the ‘‘marrow of English law,’’ Coke
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called it, that was contained in Littleton’s Tenures and glossed in the first
volume of his Institutes—went abroad even though the jurisdiction of the
common-law courts did not.

Here is a clue to the conceptual transformation that Coke catalyzed and
that went the farthest fastest in the colonies: the shift from a predominantly
jurisdictional to a substantive understanding of the common law. Coke’s
minimalist constitution, which envisioned parliamentary government and
common-law tenures for British emigrants in the colonies, went abroad as
the imperial lex franca. The simplicity of this exported version of English
liberty was its strength. Again, Coke wrote of emigrants’ ability to ‘‘maintain
any real action’’; he did not write of a transcendent common law. However,
he linked ‘‘real actions’’ and ‘‘privileges and benefits’’ in the same sentence.
Syntactically and logically, remedy still preceded right, but the remedy was
being liberated from the jurisdiction of the court system in which it had been
created. The unsystematic mass of common-law property writs were flower-
ing into rules that could be understood apart from the executive directives in
which they originated. Writs were becoming rights.∑∏

English Common Law as Imperial Fundamental Law

The availability of many real actions to vindicate property interests
may not seem momentous today. Some of those actions never went abroad.∑π

Others, like the right to devise property by will, are now taken for granted.
These rights are so ingrained in liberal legal culture that it may be forgotten
that in the Middle Ages they were matters of the king’s grace that slowly
became routinized into privileges vindicable in the king’s courts and then
spread across oceans with the early modern empire as rights. John Baker
remarks that ‘‘[l]iberty and freedom will not be found as titles in the books of
common law before 1600.’’ English lawyers spoke of plural ‘‘liberties’’ and
‘‘franchises’’ as ‘‘specific privileges or exemptions’’ from royal jurisdiction.∑∫

A franchise, wrote F. W. Maitland, was ‘‘a portion of royal power in the
hands of a subject,’’ granting him immunity from a royally-imposed burden
or the power to exercise some aspect of royal power.∑Ω Baker concludes that
the general concept of liberty—freedom writ large—‘‘developed through
the cumulative effects of decisions which were not widely known to outsiders
and became unknown to posterity save through laborious research.’’∏≠ Al-
though early modern jurists sincerely desired to increase, in Coke’s memo-
rable phrase, ‘‘the freedom and liberty of the subject,’’∏∞ their handiwork had
the more immediate effect of distancing their own courts, and the whole
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common-law community over which they presided, from the crown. The
predominance of the common law as the lex franca of empire began with the
triumph of common-law institutions within England.

The term ‘‘common law’’ originated in medieval canon law ‘‘to distinguish
the general and ordinary law of the universal church both from any rules
peculiar to this or that provincial church, and from those papal privilegia

which were always giving rise to ecclesiastical litigation.’’ Secular continental
jurists then used the term ius commune for the law of the Holy Roman Empire
as a whole, as opposed to local laws, which were known as ius proprium.∏≤

Medieval English legal thinkers borrowed the term to distinguish the general
laws of the king’s courts from the law of manors and other local units that
continued to enjoy legal authority after the conquest. The king’s own judges
led this consolidation, struggling to centralize justice in toward the crown
and away from local, customary municipal and feudal courts.∏≥ The process
by which the common-law courts displaced much local justice, then tres-
passed into the jurisdiction of their royal competitors, was a procedural and
administrative triumph rather than an intellectual one.

The substantive gloss that Coke and other common lawyers placed on
the common law helped abstract the common law from its procedures. The
cases he reported were subtle and slow to yield general principles because
common-law writs—the formulaic letters from the crown to its legal agents
demanding them to resolve certain disputes in royal courts, and from the
courts to parties before and after judgment—originated ad hoc and then
solidified into an unsystematic mass.∏∂ Substantive law developed ‘‘gradu-
ally,’’ wrote legal historian Henry Maine, ‘‘secreted in the interstices of pro-
cedure.’’∏∑ It did so in concrete controversies. While Coke and his generation
strove to present the common law as a ‘‘barrier against absolutism,’’ they also
reconceived at least part of it as a set of immutable principles from which
those rules were derived.∏∏ In other words, the ‘‘historical turn’’ in common-
law thought was a political strategy.∏π Among other virtues, this theory of
transcendental principles helped explain how and why common-law rules
changed. Legal thinkers continually discovered errors and brought those
rules into closer relationship with eternal principles. Correctly considered,
the common law was the perfection of reason, what Coke called ‘‘artificial
reason . . . , which requires long study and experience, before that man can at-
tain to the cognizance of it.’’ The common law was not comprehensible with
only the natural reason of those who, like the king, were untutored in law.∏∫

This artificial reason was transmitted through the legal culture’s educa-
tional institutions, and central to these were Coke’s writings. He mined
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property law for analogies to express the claim that common law was funda-
mental law.∏Ω In the didactic prefaces to his Reports, Coke used property-law
metaphors to explain why he published judicial opinions: ‘‘the ancient and
excellent laws of England are the birthright, and the most ancient and best
inheritance that the subjects of this realm have, for by them he enjoyeth not
only his inheritance and goods in peace and quietness, but his life and his
most dear country in safety.’’π≠ To protect the subject, those laws had to be
publicized and certain. Later, in the parliamentary debate over the Petition of
Right, Coke invoked a series of ‘‘fundamental laws’’ demonstrating that the
king could not take property from or imprison his subjects without due
process of law, and the last was the boldest: ‘‘the common law hath so ad-
measured the King’s prerogative, as he cannot prejudice any man in his
inheritance; and the greatest inheritance a man hath is the liberty of his
person, for all others are accessory to it.’’π∞ The liberty of inheritance was
vindicable in common-law courts, and on this analogy the king could not
take away a person’s liberty in a general sense. Once more Coke used a
property maxim to express the idea of political liberty. The metaphor of
liberty as property—a birthright—circulated throughout England and then
beyond in Coke’s writings, with unintended consequences.π≤

Excellent examples of the abstraction of common-law rules are the reports
of Darcy v. Allen and Bonham’s Case. In Darcy, King’s Bench narrowly con-
strued a royal monopoly to vindicate the right of a subject to practice his
trade, which was the manufacture of playing cards. The court held simply
that the monopolist had no remedy in the common-law courts; he had to go
directly to the crown. But Coke’s report of this case—in which he was not a
judge—contained broader language that came to stand for the erroneous
proposition that English law forbade monopoly.π≥

One of Coke’s most famous opinions came in Bonham’s Case. In that case
his own Court of Common Pleas held that the common-law courts would
not uphold the London College of Physicians’ statutory monopoly over
medical practice in the city of London.π∂ The problem was that the college
had the power to enforce its monopoly. When proceeding against competi-
tors, it was judge and party.π∑ The holding was narrow: the common-law
courts had no writ to remedy the college’s claim, which violated the principle
that a party should not be a judge in his own cause. This became a bedrock
common-law principle. But Coke added that ‘‘when an Act of Parliament is
against common right and reason, or repugnant, or impossible to be per-
formed, the common law will controul it, and adjudge such Act to be void,’’ a
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sentence that provided grist for those who wished to restrict legislative au-
thority in the future.π∏

These cases were, in an informal way, constitutional cases. Although Bon-

ham’s Case was not an early instance of what Americans now call judicial
review, in his opinion Coke construed a statute so strongly, and contrary to its
plain meaning, that it has understandably been interpreted as advocating
something close to judicial review.ππ More important, his opinion was in-
tended to check royal authority rather than legislative power in the abstract.
Such cases demonstrate that early modern jurists used common-law ideas to
counter the centralizing momentum of the Stuart kings. Over time the con-
troversies that gave rise to those cases, and even their holdings, were forgot-
ten, while their abstracted meanings gained a deceptive clarity.π∫ Coke en-
couraged this abstraction in many of his opinions, including that in Calvin’s

Case, in which common-law liberties began to escape their jurisdictional
matrix and started to become a jurisprudence of British liberty.

In addition, Coke and others elevated the common law above other
sources of law within England. This ensured that the common law would
trump the others as English rule spread across the Atlantic. ‘‘There be divers
lawes within the realm of England,’’ Coke wrote in his Institutes, and common
law was only one of them, though the most important and ‘‘sometimes called
lex terrae.’’πΩ But Coke listed fourteen other types of law, from ‘‘lex coronae, the
law of the crowne,’’ the law merchant, and parliamentary statutes to equity
and local customs.∫≠ Despite this legal pluralism, common lawyers and parlia-
mentarians argued in the early seventeenth century that the common law was
‘‘the law of the land’’ in the broader sense that it embraced all others. Sim-
ilarly, John Selden argued that ‘‘the Common Law . . . [is] the principal and
general law,’’ and although each other type of law, like the ecclesiastical law,
admiralty law, law merchant, martial law, and the law of the state, ‘‘may justly
be called a law of the land, yet none of them can have the pre-eminence to be
stiled the law of the land.’’∫∞ Another common lawyer, John Davies, believed
that the common law provided ‘‘the most excellent form of government’’ and
‘‘is so framed fitted to the nature and disposition of this people, as we may
properly say that it is connaturall to the Nation, so as it cannot possibly be
ruled by any other law.’’∫≤ The competitor Davies had in mind was conti-
nental civil law; it was foreign and ill suited to England. In contrast, the
common law was no longer simply the procedures and rules prevalent in the
king’s central courts. It was the heritage and resource of the English people.
Most important, it was controlled by the members of the common-law pro-
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fession, who were increasingly separated from the crown that had established
their courts. This movement tended to flatten the pluralistic legal landscape
of England. The common law became more abstract and less tethered to the
jurisdiction of the common-law courts; it was becoming a cultural commons
accessible to all and exportable to distant lands. A mechanism for controlling
jurisdiction was becoming a jurisprudence that transcended borders. The
omnivorism of the common law was its strength. It adapted to changing
circumstances, and it absorbed useful bodies of law from elsewhere.∫≥ Analyti-
cally and territorially, the common law became the law of the land.

A dozen years after Bonham’s Case, Coke was in the Commons advocating
its powers and liberties.∫∂ His ideas did not simply serve his new institutional
interests. The statute that Coke curtailed in Bonham’s Case merely confirmed
royal letters patent to a guild; it was the monopoly patent, not the legislation,
that offended him. In that case, the Houses of Parliament had functioned as a
facilitative rather than a deliberative body. Later, Coke partook in the strug-
gles that helped shift the balance of power within Parliament from king to
Commons. He now viewed the Commons as a partner with the courts in the
enterprise of identifying fundamental laws.∫∑ The legislative side of the effort
culminated in the Petition of Right in 1628, which was a bill of particulars
against the Stuart kings and instantly a part of the constitutional canon.∫∏

Once again, a gambit to restrain the crown contributed to the constitutional
ideal of separated powers, and gradually these various strategies became
known as the ancient constitution.

Constructing the Constitution:

Royal, Whig, and Popular Constitutionalism

Legal historian John Reid quips that in the early modern period the
‘‘British Constitution was a composite of whatever views could be plausibly
argued and forcibly maintained’’ and that its meaning was ‘‘more a matter of
personal usage than of judicial certainty.’’∫π This goes a little far. The number
of valid constitutional arguments was not infinite. Still, Reid captures the
fluidity of constitutional discourse in its formative period, when it was not
primarily a matter of judicial definition. The term ‘‘constitution’’ did not gain
widespread currency until the latter half of the seventeenth century. For
example, Coke did not use the term ‘‘constitution’’ in its modern sense. He
frequently referred to ‘‘the whole frame of the ancient common laws of this
realm’’ and ‘‘the fundamentall lawes of the realme,’’ but not the ancient
constitution.∫∫
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Though obscured by its later career, the first prominent uses of the term
‘‘constitution’’ were to protect royal power, not individual or parliamentary
liberties.∫Ω Renaissance humanists used ‘‘constitution’’ to refer to the com-
position of the human body, and from this arose the political connotation of
constitution: the organization and tendencies of the body politic. Although
the image of the body politic was current across Europe, this use of ‘‘constitu-
tion’’ was an English idiom and remained unique in Europe for a century
until Montesquieu, after studying English government, injected it into conti-
nental legal thought as a universal concept.Ω≠ In A Comparative Discourse of the

Bodies Natural and Politique (1606), justice of the peace and member of Par-
liament Edward Forset compared the sovereign to the heart and soul of a
body and argued that political diagnoses required one to ‘‘know the constitu-
tion and complexion of the bodie politique’’ just as medical ones demanded
knowledge of the human body. Forset, a supporter of James I, was drawing on
Jean Bodin’s concept of sovereignty. The ‘‘soveraigne,’’ Forset wrote, is the
soul of the body politic, and reason is ‘‘the soule of the soule,’’ meaning that
‘‘in the State the Soveraigne is governeth by lawes.’’Ω∞ The king was governed
by reason, but not by any other force or institution. Here was a new way of
expressing the old idea that the king was superior to all his subjects but was
himself subject to fundamental law, and this was no contradiction. Bracton
had articulated this idea in England in the thirteenth century, deriving it
from Roman law: ‘‘quod Rex non debet esse sub homine, sed sub Deo et lege.’’Ω≤

Those wishing to restrict the crown tried to make this fundamental law
less abstract. In the fifteenth century, Sir John Fortescue categorized En-
gland as dominium politicum et regale rather than dominium regale: it was a
political kingdom, not an absolute monarchy, because it balanced the liber-
ties of the subject and the prerogatives of the king to prevent the tyranny of
the latter.Ω≥ The constitutional battles of the Stuart era were fought using
these once compatible, now increasingly exclusive, legal ideas of royal pre-
rogative and fundamental law.Ω∂

The most prominent early use of ‘‘constitution’’ came on the eve of the
English Civil War. In 1642, the Houses of Parliament demanded a joint
power to appoint the king’s advisers. Demurring in His Majesty’s Answer to

the XIX Propositions of . . . Parliament, King Charles praised ‘‘that excellent
Constitution of this Kingdom’’ and characterized it in the Polybian terms
of mixed government, another humanist rediscovery. The drafters of the
Answer, Lucius Cary, the second Viscount Falkland, and Sir John Cole-
pepper, who was Charles’s chancellor of the exchequer, were ‘‘constitutional
Royalists.’’ These men supported parliamentary power but also respected the
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crown and feared their more extreme colleagues.Ω∑ They assured the Com-
mons that the English constitution mixed the three social estates (the king,
nobility, and commons) and balanced the three corresponding classical forms
of government (monarchy, aristocracy, and democracy). The king controlled
foreign relations, appointments, and pardons; the lords possessed judicial
power; and the Commons possessed the right of taxation and power of im-
peachment. The gravamen of the Answer was that joint power of appoint-
ment violated this functional division. (In modern terms, it was a claim for
executive privilege.) While the triadic estates model was ancient, the equa-
tion of the three estates with the three functional forms of government was
new to English thought. Conventionally, the estates were the Lords Tem-
poral, the Lords Spiritual, and the Commons. Now, the Lords were united,
and the king became the third estate. For the first time, the king conceded
that he was one of the three estates of the realm rather than separate and
above them.Ω∏ ‘‘Constitution’’ entered English political discourse as a term
expressing a vision of politics that positioned the king in a horizontal rela-
tionship with the other governmental institutions. In short, constitutional
discourse could be used against the king as well as for him.

English constitutionalism absorbed fragments of other languages besides
mixed government, like fundamental law and popular consent.Ωπ All were
available to express the idea that English society adhered to the rule of law.
Today the rule of law primarily defines the boundary between the public and
the private, but early modern Britons invoked it as a defense when one part of
the social order overreached, vertically across social lines or horizontally
across space, to trespass on the liberties of another. Maybe it was a central
court extending its jurisdiction into the provinces, the Privy Council scru-
tinizing a borough charter, imperial officials restraining settlement on colo-
nial frontiers, or, as in the Answer, the king defending his power of appoint-
ment. The crown was most often the target, and constitutionalist notions
such as fundamental law and mixed government emerged as ways to restrain
it. Fundamental law was defined with metaphors of foundations, contracts,
pure reason, ancient law, and evolving custom.Ω∫ There were tensions be-
tween these definitions. Ancient law and contract, for example, do not always
sit well together. When English jurists used the term, they usually employed
the plural: fundamental laws.ΩΩ Because Coke and others identified the core
of the common law as fundamental, soon much constitutional discourse de-
rived from the common law.∞≠≠ Not all of the common law was part of
the ancient constitution, and the constitutional canon also contained other
sources. During the early modern period this canon expanded to include the
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Petition of Right of 1628, the Declaration of Rights of 1689, and the Act of
Settlement of 1701. These documents were unusual in their articulation of
political rights and duties, and although they were often treated as restate-
ments of existing principles, many of the rights were new. The popular
conception of this constitutionalism is summed up in the title of one com-
pilation of key documents published first in London in 1682 and reprinted in
the colonies a generation later: English Liberties, or the Free-Born Subject’s

Inheritance, Containing Magna Charta, The Petition of Right, the Habeas Corpus

Act, and Divers Other Most Useful Statutes.∞≠∞

Common-law constitutionalism contributed to the English Civil War in
the 1640s. Parliamentarians strove to protect legal liberties from what they
saw as royal abuses such as the extension of martial law to civilians, the
supplanting of local officials by lords lieutenant, and new forms of taxation.∞≠≤

A primary language of resistance was common-law constitutionalism and its
celebration of freehold tenure, local institutions like the jury, and parliamen-
tary government. In short, the substance of a royal court system’s juris-
prudence was marshaled against royal power. Most parliamentarians viewed
the common law as a repository of liberty, but other revolutionaries dis-
agreed. Levellers saw the common law as a tool imported from Normandy
to suppress truly ancient liberties.∞≠≥ But even here, those ancient liberties
were similar to Coke’s, though they supposedly antedated the common law.
Even though most rejected the Levellers’ distinction between ancient and
common-law liberties, the idea of immemorial law further separated sub-
stantive liberties from the common-law courts.

The greatest constitutional legacy of the English Civil War and the Inter-
regnum that followed was the increased emphasis on popular consent. The
language of mixed government receded, not least because the common-
wealthmen executed one-third of the triad. Faith in fundamental laws re-
mained, but commonwealthmen thought it important to put them into print.
This trend toward consensual written statements of fundamentals derived in
part from written manorial custumals and corporate by-laws. Probably more
important was the centrality of the written word in reformed Protestant
culture. In addition, some reformers also doubted the ‘‘artificial reason’’ of
common lawyers, whom they suspected of manipulating unwritten law.∞≠∂

Although the serial Agreements of the People, Instrument of Government
(1654), and Humble Petition and Advice (1657) were not termed ‘‘constitu-
tions,’’ the reformers’ emphasis on the written word accelerated the trend of
memorializing fundamental laws in print.∞≠∑ These liberties were ancient,
and this ancientness was evidence of past consent, a consent that was con-
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firmed through popular participation in the declaration of the nation’s funda-
mental laws. Writing was supposed to confirm ancient liberties and reduce
the role of ‘‘artificial reason’’ in their interpretation. It was not a positivist
replacement of custom.

Soon after parliamentarians gained hold of English government, they
asserted control over the whole empire. One example is the first Navigation
Act. Beginning in December 1651, all ‘‘Goods or Commodities whatsoever,
or the Growth, Production or Manufacture of Asia, Africa or America’’ had
to be shipped on vessels belonging to ‘‘the People of this Commonwealth, or
the Plantations.’’ The act was supposed to increase the shipping and en-
courage the navigation of England rather than benefit the plantations.∞≠∏

Colonists who opposed this or other measures of Cromwell’s administration
appropriated common-law constitutionalism to protect themselves from
metropolitan interference. The first to do so were crown loyalists in Bar-
bados in 1650.∞≠π Overseas, common-law constitutionalism offered defense
against the positive legislation of Parliament.

‘‘Constitution’’ became a commonplace term in Whig political discourse
between the Restoration of the Stuarts in 1660 and the Glorious Revolution
of 1688/89. Champions of the House of Commons accented the consensual
element in constitutionalism and deemphasized the crown as an independent
estate.∞≠∫ But the Glorious Revolution, unlike the Civil War, did not threaten
the monarchy as an institution. Kings were supposed to govern for the public
good; if they did not, they could be ousted in revolution. The mixed estates
model persisted, and other connotations of the constitution lingered and
mingled. Matthew Hale, chief justice of King’s Bench during the Restora-
tion, depicted the common law as an alternative source of authority to the
newly empowered Commons as well as the crown. Common lawyers like
Coke had long claimed that the common law enjoyed some autonomy from
the crown. Now Hale, like the colonial royalists of the previous generation,
claimed that the common law provided ballast against both the royal pre-
rogative and parliamentary legislation. Common law was the glue of a nation
defined as having a limited central government, not just a limited monarchy.
Hale, to rebut Thomas Hobbes’s positivist criticism of customary law, argued
that the common law rested on accumulated practice, which was more pro-
tective of liberty than the individual will of a king or the collective will of a
legislature. The most legislators could hope for was that statutory law would
someday accumulate the respect due custom. Hale’s custom was, however,
more evolutionary than Coke’s. Changes to law were ‘‘partial and succes-
sive,’’ some by legislation and some not. Nonetheless, ‘‘in the general’’ En-
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glish law was the same as it had been six hundred years earlier, just ‘‘as the
Argonauts Ship was the same when it returned home, as it was when it went
out, tho’ in that long Voyage it had successive Amendments, and scarce came
back with any of its former Materials.’’ Hale was sending a signal to legisla-
tors to respect common-law rights and proceed cautiously when reforming
the laws.∞≠Ω He also claimed that common law controlled the king’s preroga-
tive. The law, meaning the courts of law, could offer remedies to subjects
injured by the king’s actions. As he put it, ‘‘the Laws also in many cases bindes
ye Kinges Acts, and make them void if they are against Lawe.’’ When operat-
ing under his prerogative, the king was outside the ‘‘coercive’’ power of the
law, meaning beyond the remedial jurisdiction of his courts. The king none-
theless remained subject to the law’s ‘‘directive’’ power, or some fundamental
check on his decision making. This explained the maxim that the king could
do no wrong. While deeds done by the king himself might be beyond legal
remedy, those of his agents were not. How these remedies would be enforced
remained uncertain. Hale maintained that crown ministers who committed
wrongs were ‘‘liable to the coercion of the law to make satisfaction.’’∞∞≠ Alter-
natively, the king could dismiss those ministers. Or the people could dis-
miss the king, through revolution. The point is that Hale’s work kept alive
the tools of extraparliamentary popular constitutionalism and included the
courts among them.

This gradual domestication of the crown, in the sense of reducing its
independent power within the realm of England while increasing that of
Parliament beyond it, accelerated after the Glorious Revolution. When the
Houses of Parliament declared that James II had abdicated, and then invited
William and Mary to replace him, the trend in which Parliament became the
central fount of national law became a constitutional principle. The Com-
mons in particular became a partner in imperial governance with the crown.
Nation was replacing crown as the symbol of English identity.∞∞∞ With Par-
liament eclipsing the king-in-council, the need to insulate the English realm
from the crown dominions decreased. The borders between realm and do-
minion became more porous, with Parliament assuming the power to rule
those territories and colonists claiming the liberties of Englishmen. Thus, a
new tension arose, between those ancient liberties and Parliament’s legisla-
tive power at home and abroad.

The tension between legislative constitutionalism and the older sort based
on Coke’s identification of common and fundamental law persisted in En-
gland into the eighteenth century. In a tract criticizing Robert Walpole and
his Whig ministry, the Tory Viscount Bolingbroke distinguished ‘‘the consti-
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tution’’ from ‘‘government.’’ Governments came and went; some were good
and some bad, depending on whether their ministers adhered to the tran-
scendent constitution. This he defined as ‘‘that assemblage of laws, institu-
tions and customs, derived from certain fixed principles of reason, directed to
certain fixed objects of public good, that compose the general system, ac-
cording to which the community hath agreed to be governed.’’ Accordingly, a
‘‘good government’’ acted in ‘‘strict conformity to the principles and objects
of the constitution,’’ whereas a bad one deviated from them ‘‘either by ob-
taining new laws, which want this conformity, or by perverting old ones
which had it.’’ In sum, ‘‘constitution is the rule by which our princes ought to
govern at all times; government is that by which they do govern at any
particular time. One must remain immutable; the other may, and, as human
nature is constituted, must vary.’’ Again, the constitution was ‘‘the rule by
which we are to try [government],’’ in the legal sense of rendering judgment
on its administrators. This conception was more constraining than Coke’s
fundamental common law. The degree to which statutes ‘‘conform[ed]’’ to
the constitution ‘‘prescribes the measure of our submission to them, accord-
ing to the principles of the revolution.’’∞∞≤ Bolingbroke’s constitution was a
collection of fundamental rules against which the people could measure min-
isterial behavior to gauge whether it was corrupt. Enforcement depended
primarily on popular supervision of legislators to ensure that they did not
succumb to the crown’s corrupting influence. ‘‘Government is the business of
those, who are appointed to govern,’’ Bolingbroke explained, ‘‘[b]ut the Brit-
ish constitution is the business of every Briton.’’∞∞≥ The people had to de-
mand frequent elections and monitor legislative activity. As a last resort,
enforcement might require revolution, something many of Bolingbroke’s
readers had experienced firsthand. In between electoral supervision and the
right of revolution were several strategies for opposing unconstitutional gov-
ernment. Some modes were the privilege of the literate and propertied (vot-
ing, petitioning), while others were available to all (protest, resistance). One
strategy did not preclude another.

In contrast to Bolingbroke, David Hume found that the English constitu-
tion lacked the integrity that many assumed it had. Instead of a single con-
stitution, England had several successive constitutions. Refuting the com-
mon notion that the Stuarts introduced arbitrary governance to England,
Hume—a Scot—argued that it was actually the beloved Queen Elizabeth
who ‘‘was the least possessed of . . . a tender regard for the liberties and
privileges of her people’’ and ‘‘exercised the royal authority in a manner so
contrary to all the ideas which we at present entertain of a legal constitution.’’
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The Tudors, not the Stuarts, had introduced the Star Chamber, the Court of
High Commission, martial law over civilians, and monopoly charters. Hume
then unpacked England’s serial constitutions:

By the ancient constitution, is here meant that which prevailed before the
settlement of our present plan of liberty. There was a more ancient consti-
tution, where, though the people had perhaps less liberty than under the
Tudors, yet the king had also less authority: the power of the barons was a
great check upon him, and exercised great tyranny over them. But there
was still a more ancient constitution, viz., that before the signing of the
charters, when neither the people nor the barons had any regular privi-
leges; and the power of the government during the reign of an able prince
was almost wholly in the king. The English constitution, like all others,
has been in a state of continual fluctuation.∞∞∂

Finding multiple constitutions, Hume implicitly rejected the idea that there
was one ancient constitution. For him as for many ‘‘Court Whigs’’ loyal to
the governing administration, the term ‘‘constitution’’ was descriptive, and
he used it to refute critics like Bolingbroke and the eighteenth-century com-
monwealthmen.∞∞∑ They, in turn, would have argued that Hume was describ-
ing transitions of governments rather than changing constitutions.

But it was William Blackstone, not Bolingbroke or Hume, who penned
the orthodox account of the English constitution in the mid-eighteenth cen-
tury. In every society, Blackstone wrote, there must be ‘‘a supreme, irresist-
ible, absolute, uncontrolled authority, in which the jura summi imperii, or the
rights of sovereignty, reside.’’ In England, this was Parliament acting in its
legislative capacity. Blackstone even disowned the constitutional doctrine of
popular resistance. ‘‘No human laws will suppose a case,’’ he declared, ‘‘which
at once must destroy all law.’’ He warned that English ‘‘political or civil
liberty . . . can only be lost or destroyed by the folly or demerits of its
owner: the legislature.’’ Although he harbored reservations about the wis-
dom of much legislation, the theory of indivisible sovereignty struck him as
incontrovertible.∞∞∏

The consequences for the common law were clear: legislation trumped
the artificial reason of jurists. Blackstone did add that ‘‘no human legislature
has the power to abridge or destroy [natural rights]’’ and that ‘‘acts of parlia-
ment that are impossible to be performed are of no validity.’’ These restric-
tions echoed Coke’s opinion in Bonham’s Case. Yet they had less bite because
Blackstone added: ‘‘[I]f the parliament will positively enact a thing to be done
which is unreasonable, I know of no power that can control it: and the
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examples usually alleged in support of this sense of the rule do none of them
prove, that where the main object of a statute is unreasonable the judges are
at liberty to reject it; for that would set the judicial above the legislative,
which would be subversive of all government.’’∞∞π Here Blackstone rejected
the broad interpretation of Bonham’s Case in favor of the narrow one: that
case merely involved statutory construction, not judicial review. He encour-
aged judges to prevent ‘‘absurd’’ consequences ‘‘not foreseen by the parlia-
ment,’’ but an unjust law must nonetheless be enforced if clearly intended
because, he noted wistfully, ‘‘there is no court that has power to defeat the
intent of the legislature.’’∞∞∫

The legislature was becoming supreme, but what was the legislature?
Analyzing the outcome of the Revolution of 1688/89, Blackstone argued that
celebration of the two Houses of Parliament, to the exclusion of the king,
went ‘‘too far’’ and risked upsetting the ‘‘equilibrium’’ among the three. It
was not true that the Convention of 1689 had dissolved all government and
returned England to ‘‘a state of nature.’’ Instead, the convention found King
James II guilty of attempting to subvert government. Even then, the crown
remained a critical part of government. ‘‘It is highly necessary for preserving
the ballance of the constitution,’’ Blackstone maintained, ‘‘that the executive
power should be a branch, though not the whole, of the legislature.’’ Al-
though each branch alone would push government in a different direction,
together they forced it along ‘‘the true line of the liberty and happiness of the
community.’’ He concluded that ‘‘whatever may have become of the nominal,
the real power of the crown has not been too far weakened by any trans-
actions in the last century. The stern commands of prerogative have yielded
to the milder voices of influence.’’ Beneath constitutional discourse was the
stable politics of the eighteenth-century constitution. At least at home.∞∞Ω

Although the term ‘‘constitution’’ developed a broad connotation that
outlined political society and, for some, prescribed limits on governmental
behavior, the term ‘‘constitutional law’’ was all but unknown in the English-
speaking world before the American Revolution.∞≤≠ Yet early modern legal
thinkers did believe that there were special customs, rules, and enactments
that were pieces of their constitution. No single document contained the
whole of the constitution; no single organ of government enjoyed the role of
preeminent interpreter. The English constitution was not a thing. Rather, it
was a cultural commons, a customary repository of rhetorical strategies that
could be invoked to assert powers, rights, and duties, as well as simply to
make sense of the political landscape. In practice, the constitution was what
people in particular places and at specific times made of those traditions. So
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the Anglo-American constitutions would continue to be: English words gen-
erating divisible constitutional traditions, at once forged and awaiting use in
concrete controversies in England, Britain, and beyond.

This is why the English constitution might seem ‘‘a composite of whatever
views could be plausibly argued and forcibly maintained.’’ Yet not all rhe-
torical moves were legitimate. Apart from the pliable scripts of custom, fun-
damentality, consent, and balance, the primary source of this constitution re-
mained the English common law. In addition, the reasoning process used to
analyze the constitution was similar to that used for more mundane legal
problems. With the common law, this constitutional canon traveled through-
out the empire.
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Time Immemorial
The Foundations of Common-Law Culture

in an Imperial Province

Province (Provincia) . . . Amongst the

Romans it was used for a country without the

limits of Italy, gained to their subjection by

conquest; but, in general, it is used to denote

the division of a kingdom or state.

Anthony Stokes, A View of the

Constitution of the British Colonies (1783)

A s people travel across space, time seems both to slow down and
to accelerate. Migration has the confusing effect of congealing loose ideas
into fixed concepts while simultaneously, as individuals encounter new en-
vironments, transforming everyday practices. So it was with the diffusion of
law in the British Empire. Colonists carried with them or inherited familiar
legal ideas, but what they made of them on the periphery often seemed
foreign at home.

By the late seventeenth century, two elements stood out in the legal land-
scape of British America. The first was the provincial elite’s devotion to
English legal culture.∞ They lived in a constitutional world shaped by the
English Civil War, and for the rest of the colonial period British Ameri-
can legal thought was suffused with seventeenth-century presuppositions
about fundamental restraints on government, suspicion of the crown and, es-
pecially, its agents, and the declaratory nature of the legal process.≤ The
seventeenth-century revolutions cast the common law as the primary guaran-
tor of English liberties; this idea traveled beyond England to the rest of the
British Empire, and not just among English emigrants and their offspring.
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Complementing this embrace of English liberties was a devotion to local
autonomy.≥ Localist claims and the centralizing demands of the common
law had frequently conflicted in early modern England, but tension be-
tween them lessened after the Stuart Restoration. Many seventeenth-century
mythologists of the ancient constitution had invoked common-law tropes
and procedures to defend decentralized government. The common law was,
many lawyers thought, a means of negotiating the relationship between the
crown and locality. So too abroad. For North American colonists, the com-
mon law vindicated local authority while at the same time tethering them to
Britain. Though provincial institutions were frequently compared to metro-
politan complements in London, they just as often seemed in theory and
functioned in practice like those in English counties and cities, which still
enjoyed substantial freedom to order everyday life.

New York, like the other American colonies, did not fit English institu-
tional models. It was part proprietary, part corporation, part county, and part
replica of the whole of England. People called it a plantation, colony, and
province. When it was one and not the other depended on who was arguing
for what, when, and where. These were the leitmotifs of colonial develop-
ment: local power and English rights, each reinforcing the other in New
York, as the argument went, time out of mind.

Conquest and Charter: Creating New York

New Netherland was renamed New York in 1664, after a war be-
tween England and the United Provinces of the Netherlands fought mainly
on the seas for control of the west African slave trade and hardly at all
in America. The peace treaty determined the fate of trading posts from
the Caribbean to the Indian Ocean; the transfer of the Dutch West India
Company’s North American colony was only one exchange. Most English-
speakers probably agreed with John Dryden’s summary: ‘‘The Dutch con-
fess’d Heav’n present, and retir’d, / And all was Britain the wide ocean saw.’’∂

The alleged penitents might have demurred. New Netherland was primarily
a trading post, and much of the trade violated its company charter. It was not
intended to be a settler colony like its English neighbors. With the exception
of Rensselaerswick, even the fabled patroonships along the Hudson River
failed.∑ And two decades later, at Parliament’s invitation, a Dutch prince
ascended the British throne as William III.∏

In the meantime, the Stuart king of England, Charles II, granted the
proprietary colony of New York to his brother, James, Duke of York, in
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return for his service in the Dutch war. The grant extended beyond the
uncertain boundaries of New Netherland and stretched east into Connecti-
cut and Massachusetts, including what is today western Maine, New Hamp-
shire, Vermont, New Jersey, part of Pennsylvania, many of the islands off the
coast of New England, and a piece of Quebec. The western boundaries were
particularly unclear. The duke received ‘‘the Hudsons River and all land from
the west side of Conectecutte River to the East side of De La Ware Bay.’’π

James originally planned to make New York City a center for the export of
furs and the import of goods into the northern and middle colonies, but
his own largesse and that of his brother curbed those plans. James quickly
granted East and West Jersey to associates, giving them governmental au-
thority too, although it was not clear that he had the power to do so. The
Jersey ports competed well with New York, especially for illegal trade. James
tried to reclaim this grant but was too late: the king had confirmed it.∫ Then
Charles granted the southern Delaware Valley to William Penn, creating
another rival for the fur trade.Ω Still, James possessed vast lands stretching
deep into the continent, and Charles gave him a free hand to govern it.
Through a charter conveyed in letters patent, his most formal instrument of
delegation, the king bestowed on his brother ‘‘full and absolute power and
authority to Correct punish Pardon Governe and Rule all’’ inhabitants of the
province, including the power to grant land, collect quitrents on that land,
and levy taxes. In an age of liberal grants, this was the most sweeping delega-
tion of power to an American proprietor.∞≠

There were a few restrictions. First was annual service. The patent for
New York, as for other colonies, was modeled on ‘‘our Manor of East Green-
wich in the County of Kent in free and common soccage,’’ meaning that the
duke owed an annual quitrent but no military service. The rent for New York
was forty beaver skins. This was largely symbolic, but what it symbolized was
the crown’s ultimate title to the province. The duke was a great lord holding
of the king; any who received land from the duke would hold of him in turn.
Property still had political dimensions.∞∞

More important was the repugnancy clause. The proprietor was to make
laws ‘‘not contrary to but as near as conveniently may be agreeable to the
Laws, Statutes & Government of this Our Realm of England.’’ Each Ameri-
can colonial charter contained a similar injunction to make no law ‘‘repug-
nant’’ (as it was usually termed) to those of England, which was the basis for
Privy Council review of legislation. The idea was to restrain the proprietor
from creating a wholly un-English legal culture. The next clause, empower-
ing the Privy Council to hear judicial appeals too, was more unusual: ‘‘And
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saving and reserving to us Our Heirs and Successors the receiving, hearing
and determining of the Appeal and Appeals of all or any Person or Persons of
in or belonging to the territories or Islands aforesaid in or touching any
Judgment or Sentence to be there made or given.’’ In a narrow but profound
way these clauses contained the germ of colonial political development, but
what exactly they meant was never clear. One thing was clear: they did not
grant English law to the duke’s subjects. Rather, the first clause was an indefi-
nite limitation on James’s law-making power and the next a restraint on his
judicial administration, permitting litigants recourse to the Privy Council in
London. Council appellate jurisdiction had been implicit and controversial
in some of the earlier colonies, especially Massachusetts, so the appeals clause
spelled out the review process. It soon became standard in all colonial char-
ters.∞≤ As in most colonies, few litigants in New York availed themselves
of Privy Council appellate review. Between 1664 and 1776, New Yorkers
brought only nine appeals, suggesting that they believed they would receive a
fair hearing in their own province or no more fairness in London. At the very
least, the chance of reversal may not have been worth the cost.∞≥

Finally, the duke and his provincial subjects had to obey all imperial trade
regulations and remit ‘‘the Customs and Duties therefore due and payable
according to the Laws and Customs of this Our Realm,’’ including the Navi-
gation Acts, which regulated colonial trade, the first of which Parliament
passed in 1651.∞∂ Beyond this, James’s power was unrestricted.

Provincial Political Institutions: Conceptualizing Local Government

On his island of autonomy within the Atlantic empire, however, the
duke could not play Prospero. Quickly the proprietary colony began to func-
tion like a self-governing corporation.∞∑ From the beginning, there was a gap
between the official constitutional theory of colonial governance—an in-
stitutional hierarchy, with power flowing from London—and the practice of
substantial local autonomy. The institutional model for the province was also
ambiguous. Along with the Stuarts’ feudal ideal, there remained the models
of British local government, such as the county and the municipal corpora-
tion, and English metropolitan government, centering on Parliament and its
emboldened House of Commons. Both models, county government and
Parliament, were invoked throughout the colonial period by those hoping to
expand as well as those trying to restrain provincial power.∞∏

Whatever the theory of government, the legal environment of New York
was too complicated for the proprietor to control at will. Impediments in-
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cluded the conquered population: about five thousand European settlers of
various ethnic and religious backgrounds.∞π The most prominent of these
were Dutch. Not long after the duke received his grant, England fulfilled its
treaty promise to the Netherlands to respect the property, contracts, inheri-
tance customs, and religious liberty of the Dutch who remained, along with
the Albany merchants’ monopoly on the fur trade with the Iroquois, who
formed another largely self-governing population in the province. These
Articles of Capitulation (1664) curtailed the duke’s power in exchange for the
obedience of the conquered inhabitants.∞∫

Ruling an overseas plantation also entailed practical limitations. One was
self-imposed: James never intended to rule New York directly. He was a
military officer and a potential heir to the throne. He also held proprietary
interests throughout the empire. Just one of his commissions was ‘‘High
Admiral of Dunkirk, Tangier, and all foreign possessions in Africa and Amer-
ica.’’ From the beginning, the duke selected a deputy governor to serve as his
agent within the colony and delegated much of his authority by commis-
sion.∞Ω His first choice, Colonel Richard Nicolls, was a royalist during the
Interregnum and led the conquest of New Netherland. He was one of the
Stuarts’ many loyal military governors.≤≠

Second, from the outset James required his governor to rule with the
advice of a provincial council, a group of ‘‘the most eminent inhabitants of
New Yorke, not exceeding tenn.’’ The governor nominated and the duke
appointed these men, many of whom were recent emigrants and retained
commercial and political ties to England. Governing with the consent of a
council was common in the colonies. The council was identified with various
models: the House of Lords, the Privy Council, and corporate councils. As a
result, the hybrid council served as an advisory board, a legislative body, and,
sitting with the governor, the highest provincial court. Appointment, which
usually lasted for life, also confirmed social status within the colony.≤∞

The provincial council, James hoped, would be the only concession to
local participation in government. The younger Stuarts planned to make
New York the staging ground for imperial reorganization and resisted pres-
sure for a representative assembly. ‘‘[A]n assembly,’’ James told his governor
in 1676, ‘‘would be of dangerous consequences, nothing being more known
than the aptness of such bodies to assume privileges destructive to the peace
of the government.’’≤≤ Governor Nicolls divided the colony into two parts.
Stretching east was Long Island, which he planned to rule along the lines of
the New England colonies. Pushing north and west was the Hudson Valley,
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containing several manors and anchored at each end by the cities of New
York and Albany.

For New York City and Long Island, Governor Nicolls drew up ‘‘The
Duke’s Laws’’ after consulting with their inhabitants.≤≥ Arranged alphabeti-
cally, like most legal reference works at the time, the Duke’s Laws did not
provide for an assembly but were acceptable because they were modeled on
the laws of the New England colonies and preserved a prominent role for
town government.≤∂ Nicolls retained the power to appoint justices of the
peace. At the top of the administrative pyramid sat a Court of Assizes, an
annual tribunal comprising the governor, his council, and the justices of the
peace. This body exercised judicial, legislative, and executive duties. In be-
tween the court’s sessions, the governor and the council administered all the
business of provincial government.≤∑

Nicolls complemented the Duke’s Laws with four manors in the Hudson
Valley. The manors, which built on the Dutch West India Company’s failed
patroonships, were administrative units as well as land grants.≤∏ They repli-
cated the proprietary government itself, a chain of personal kingdoms loyal
to the crown. This subdivision of a royal grant of jurisdiction, known as
subinfeudation, was forbidden under the common law within England but
not outside the realm.≤π In addition to stimulating development, the colonel
intended these pockets of dominion and loyalty to secure the colony’s north-
ern and western reaches, just as the marchland manors had on the Scottish
and Welsh borders. The manor lords had the power to collect rent from and,
to some degree, govern the people on their lands. Like medieval English
manor lords, they had the power to hold courts for criminal and civil dis-
putes, though these courts were all but moribund at home and never vital in
New York. For most subject matter, the manors were included within the
jurisdiction of the county courts. Still, the manors were economic, social, and
political boons to their owners. They also inspired loyalty to the grantors.
Governors used them to ensure the support of provincial grandees they
helped create through the grants.≤∫

Similar to the manors were the cities of New York and Albany. The Dutch
West India Company built New Amsterdam and Fort Orange to secure the
Hudson River. Later, New Amsterdam received the privileges of a Dutch
municipality, and the company referred to it as a city.≤Ω After the conquest,
the predominantly Dutch citizens of New York and Albany persuaded their
new rulers to incorporate their communities as cities. The municipal corpo-
ration was a legal form common to all Europe, and it helped ease the transi-
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tion from Dutch to English rule. The cities enjoyed much autonomy. Succes-
sive governors, for example, confirmed the right of the Common Council of
New York City, ‘‘a body politic and corporate,’’ to make laws and ordinances
within its boundaries ‘‘not repugnant’’ to the law of England or of the prov-
ince.≥≠ In the cities and manors, the genetic pattern of English governance
emerged again: layered authority, one institution replicated in another. The
governor’s manorial delegation mirrored his commission from the duke, just
as the duke possessed letters patent from the king. In turn, the tenants owed
the lord rent, the lord owed the duke quitrents, and the duke remitted to his
brother forty skins a year.

Despite this pyramid of authority, power did not flow smoothly. Each
institution was answerable to the next, but to what degree and in what ways
remained unclear, which hampered central authority while allowing local
government much freedom. Within the buffer zone between this theory and
the practice of administration grew competing visions of the empire. A com-
plicated constitutional environment was, however, not the best place for
ordinary administration. Revenue collection, in particular, met with stub-
born resistance. Merchants in New York City resented the duke’s port duties.
When some of them refused to pay, the duke’s customs collector, a man
named William Dyer, seized their goods. The merchants, a mostly Dutch
community aided by Anglophone colleagues familiar with English law, re-
sponded by forming a grand jury—the province’s first—and indicted Dyer
for treason in 1681. The merchants seem to have had the support of the
governor, whose jurisdiction sometimes collided with the collector’s. Dyer
was charged with plotting ‘‘Inovacons in Government and the subversion
and change of the known Ancient and Fundamentall Lawes of the Realme of
England’’ because he used a collection procedure—seizure—that violated
Magna Carta, the Petition of Right, and ‘‘other statutes.’’ The grand jury
assumed that the English constitutional canon, including parliamentary stat-
utes, applied to New York. Already the colony’s diverse population claimed
the rights of Englishmen. The collector challenged the court’s jurisdiction
and, because of the gravity of the charge, was shipped to London for trial,
where he was not prosecuted.≥∞

Nonetheless, this suit, along with persistent petitions for an assembly
and competition with neighboring colonies for British settlers, accomplished
its goal.≥≤ The duke realized that another compromise with the centrifu-
gal forces of colonization was necessary. In 1683, he instructed Governor
Thomas Dongan to summon ‘‘a General Assembly of all the Freeholders, by
the persons who they shall choose to represent them,’’ to make laws that were
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‘‘fitt and necessary . . . for the good weale and governement of the said
Colony.’’ The assembly was to have legislative power subject to the gover-
nor’s veto and Privy Council review. The duke’s instruction took a cue from
the merchants’ protest and paraphrased Article 39 of Magna Carta, while also
echoing the king’s directive that he respect English law: ‘‘I doe hereby require
and command you,’’ James instructed his governor, ‘‘that noe mans life,
member, freehold, or goods, be taken away or harmed in any of the places
under your government but by established and knowne laws not repugnant
to, but as nigh may be agreeable to, the laws of the Kingdome of England.’’
Finally, he authorized the governor to reorganize the judiciary.≥≥

The governor ordered local sheriffs to hold elections in their judicial
districts for members of the assembly. Some were direct elections; other were
indirect, by local governing bodies. In the direct elections, only men holding
forty-pound freeholders could vote, as in England, and they did so viva
voce.≥∂ The assembly met in New York City in October 1683 and imme-
diately passed ‘‘The Charter of Libertyes and priviledges granted by his
Royall Highnesse to the Inhabitants of New Yorke and its dependencyes,’’
the title of which assumed a great deal. It was a legislative substitute for a
royal charter that did not exist. The drafters drew on the English constitu-
tional canon and the charters of neighboring colonies, thus mixing corporate
and English liberties, local and imperial identities.≥∑ The liberties and priv-
ileges the assembly presumed to have been granted included the assembly
itself, triennial sessions, the privilege of determining members’ qualifica-
tions, jury trials, civilian immunity from martial law, and the ‘‘due Course of
Law,’’ among other old and new rights of Englishmen. Two decades after the
English takeover, the first provincial assembly invoked the rights of English-
men as reflected in Magna Carta, or the ‘‘Great Charter of Liberties,’’ the
Petition of Right, and the charters of incorporated colonies. The assembly
contained several Dutch-descended members, who had their own tradition
of local control. But now this transnational European principle was funneled
into English legal words and forms, which became the raw material of consti-
tutional argument for the next century.≥∏

Although the peace treaty with the Netherlands provided that the English
government would respect Dutch property arrangements, non-English legal
forms were marginalized, as were those people who resisted Anglicization.
This resistance peaked during Leisler’s Rebellion of 1689, in which German
merchant Jacob Leisler, who had married a Dutch widow, rallied those dis-
pleased with the political and religious trajectory of New York—toward
England, Anglicanism, and aristocracy—and who longed for either New
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Netherland or a political community premised on reformed Protestantism.
Even though Leisler’s Rebellion led to minimal bloodshed (mostly his and his
lieutenant’s on the arrival of a new royal governor in 1691) and his reign
lasted less than two years, the schism between a royalist, Anglicizing elite and
a heterogeneous faction of reformed Protestants persisted for more than a
generation. The rebellion, along with uprisings in other colonies, also sank
plans for uniting the northern colonies in one large royal dominion.≥π

After writing its own charter, the assembly divided the province into coun-
ties, thereby reproducing the jurisdictional structure of England. The coun-
ties provided ballast against proprietary rule, as they did in England against
royal government, and against the manors. They also formed the skeleton of
a new provincial judiciary so that, according to Eben Moglen, ‘‘the essential
adjudicatory business of the colony would be done in courts at or below the
county level.’’ While this system of county courts satisfied the desire for local
government, the provincial Supreme Court of Judicature, which the assem-
bly created in 1691 and which had the power to hear writs of error and
receive transfers from the counties, centralized some administration. The
courts were more centralized in New York than in England because the
supreme court’s jurisdiction was simple and broad. It had jurisdiction over
cases that in England were divided among all three central common-law
courts: King’s Bench, Common Pleas, and Exchequer. Accordingly, there
was less horizontal friction at the top of the colonial judicial system than
within the realm of England: all review proceeded vertically in one direction,
toward the supreme court.≥∫ Finally, the familiar county structure would help
draw English immigrants into the province, or at least keep them from mov-
ing to its more Anglicized neighbors.≥Ω

As the fundamental administrative unit, the county was extremely impor-
tant. In addition to county courts, there were numerous county commissions
for specialized problems, each limited in jurisdiction and duration.∂≠ The
same individuals might sit on different courts and commissions, which often
convened at the same time and place. All of this fitted into the tradition of
English local government. The assembly passed many statutes requiring
taxes to be levied, roads to be constructed, militias to be formed, wolves to be
killed, and so on, but it did not specify how each task would be accomplished.
Instead, the assembly depended on the counties for implementation. It was at
the county level that most of the governmental business transpired, including
tax collection, church and road maintenance, care for the poor, organization
of the militia, and dispute resolution. In turn, county officers often depended
on town and village officers.∂∞
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Localities executed provincial laws, but they also initiated many of them
through petitions, which were central to the assembly’s business.∂≤ As a re-
sult, provincial government served local interests. An assemblyman was the
agent of his constituents as members of a county as much as individuals. The
agency model, which dated from at least the medieval period, paralleled the
notion of interest representation in local government throughout the em-
pire, but it differed from the emergent idea of virtual representation in the
English Parliament.∂≥ Recovery of how the assembly’s committees actually
decided these petitions may be impossible. The regional partnerships, family
alliances, and favors that went unrecorded would probably demonstrate that
these petitions involved much patronage and deal making. This narrow ori-
entation led provincial lawyer William Smith Jr. to complain that the views
of most in the assembly ‘‘seldom extended farther than to the regulation of
highways, the destruction of wolves, wildcats, and foxes, and the advance-
ment of the other little interests of the particular counties, which they were
chosen to represent.’’∂∂ As a result, factional fights in the assembly centered
on the control of public payments to individual New Yorkers.

In addition, county offices provided opportunity for much self-govern-
ment because of the English tradition of rotating local offices. Sparse popula-
tion, combined with a limited supply of genuine grandees, necessitated a high
level of participation in government and contributed to the felt sense of
autonomy that distinguished colonial political culture from England’s. Yet in
some towns certain family names dominate the records throughout the colo-
nial period, suggesting local patterns of familial domination and deference.∂∑

The county was more than a model for local government within the
colony. The province itself resembled a county or municipal corporation.
Specific practices that developed over centuries in English counties and cities
were worked into colonial government, often by way of the experience of
assemblymen who had previously administered local government. For exam-
ple, tax collection and reimbursements for the publicly beneficial activity of
private actors absorbed most of the effort of local government. Within a
generation of the assembly’s existence, such activity dominated its time as
well. Consequently, the assembly functioned more like a county or town
government, both familiar to its members, than like the House of Commons,
which most of them knew only from their agents’ reports, parliamentary
manuals, and newspapers.

The influence of county administration on the provincial assembly is illus-
trated by the local compensation of assemblymen. Each representative had to
return home to petition a county or municipal board for expenses, sometimes
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with receipts in hand. This was how members of Parliament were compen-
sated in England until the eighteenth century, and it resembled the way
counties reimbursed citizens for other public services at the local level. Rep-
resentatives in the assembly were familiar with this tradition through their
own petitions and, many of them, from earlier service as county or municipal
administrators. They brought this method of petition and reimbursement
with them into the assembly, deriving it unselfconsciously from the practices
of local government as they operated throughout the empire.∂∏

Consequently, colonial legislators did not just emulate Parliament but also
assumed the broad administrative powers of local institutions. The rise of the
colonial assembly was premised on the seventeenth-century rise of the En-
glish county.∂π Yet to explain their legislative privileges, especially after the
Glorious Revolution of 1688/89, assemblymen turned increasingly to parlia-
mentary literature.∂∫ The assembly was, then, a conceptual hybrid. Squeez-
ing the colonies into preexisting institutional categories was the English way
of empire. The Charter of Libertyes—with its corporate form, localist sub-
stance, and parliamentary rhetoric—nicely memorializes the province’s in-
stitutional ambiguity. Creole provincials spoke from parliamentary scripts
here and administered their jurisdiction like a county there. Their articulate
representatives were lawyers used to pleading in the alternative, not political
philosophers elaborating a theory of sovereignty. In New York as everywhere
in the early modern empire, government remained undertheorized, which
allowed creative minds to draw on several legal scripts at once to pursue their
political ends. For generations, elite New Yorkers would alternate between
viewing themselves as members of a semiautonomous corporation within a
larger empire and as leaders of their own imperium.

Back in London, the duke signed the Charter of Libertyes while still
proprietor. But before transmitting approval he ascended the throne, trans-
forming New York into a royal colony, and changed his mind. James II and
his Privy Council did ‘‘not think fitt to confirm’’ what they called ‘‘The
Charter of Incorporation of the Province of New York.’’ They also objected
to the wholesale claim to English law and believed that the list of liberties
would interfere with the royal prerogative.∂Ω To raise taxes, the governor
called another assembly in 1685, but he soon dissolved it and never called
another. In 1688, the king extended the Dominion of New England to in-
clude New York and New Jersey. He had created the dominion in 1685
to centralize government in the northern colonies, and its governor ruled
only with the advice of an appointed council.∑≠ New Englanders had lost
their chartered privileges, including elected representation, and now New
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Yorkers, who claimed chartered rights and liberties too, did as well. From an
orthodox perspective, all this was constitutional. Power flowed from the
king. The governor’s authority rested on the king’s commission, given to him
in England and published when he arrived in his domain. Additional direc-
tions to the governor came in private instructions.∑∞ These instruments fell
under the rubric of the royal prerogative. New York and all the plantations
were in theory ruled by the king-in-council—the king outside Parliament, not
in Parliament. Yet the king-in-Parliament, and Parliament without the king
during the Interregnum, had also legislated for the colonies. As the preroga-
tive’s scope contracted during the tumultuous seventeenth century, Parlia-
ment became more involved with the overseas dominions. The most contro-
versial imperial regulations, the Navigation Acts, were acts of Parliament.
From the beginning of New York’s history, therefore, it was unclear which
metropolitan institutions were responsible for the colonies.∑≤

The Revolution of 1688/89 did little to clarify the locus of authority in
England. This complex event culminated in the ouster of James II. The
Houses of Parliament offered the crown to his daughter Mary and her Dutch
cousin and husband, the Prince of Orange.∑≥ Parliament’s role in governing
the overseas dominions remained uncertain for decades. What is clear is that
the revolution ended James’s reign in Britain and that simultaneous rebel-
lions in North America brought down his Dominion of New England.∑∂ The
new king, William III, authorized his governor in New York to call a new
representative legislature. This new assembly passed a bill even more liberal
than the old Charter of Libertyes and entitled ‘‘An Act Declaring What are
the Rights and Privileges of Their Majestyes Subjects Inhabiting within
Their Province of New York,’’ which the governor signed in May 1691. The
assembly thanked the king for ‘‘restoring to them the undoubted rights and
privileges of Englishmen,’’ meaning the assembly and local government,
which had been lost under the dominion. They also asked the governor to
confirm additional ‘‘rights, Priviledges, Libertyes and francheses according
to the Lawes and statutes of their Majesties Realm of England.’’ These in-
cluded freeholder suffrage, common-law tenures, the jury trial, due process,
freedom from martial law, freedom of conscience (excepting Catholics), and
other familiar parts of the English constitutional canon. These liberties, they
observed, formed the ‘‘most excellent constitution . . . much esteemed by our
ancestors.’’∑∑ The governor had granted the people the right to form an
assembly, but the assembly tried to define its own powers as well as other
liberties and privileges. This statute was shipped back to London for review
by the Board of Trade, which advised the king’s Privy Council in 1697 that



54 } Imperial Origins

the act assumed ‘‘too great and unreasonable privileges’’ and contained ‘‘sev-
eral large and doubtful expressions.’’ The council disallowed the act. The
board also attached a marked-up extract from the Virginia charter granted by
Charles II for the assembly’s consideration. Charles had revoked many char-
ters, at home and abroad, and regranted stricter ones, such as the Virginia
charter. The extract stressed the colonists’ ‘‘immediate dependance on the
Crown’’ and on his agent, the governor.∑∏ The New York redaction of real
and contested common-law rights had been rejected again. Although the
Stuarts were gone, imperial orthodoxy at the center remained.

As a practical matter, disallowance had little effect. The assembly con-
tinued to meet throughout the remainder of the colonial period, as the king’s
instructions said it should, subject to prorogation and dissolution by the
governor. Similarly, a week before it declared New Yorkers’ rights and privi-
leges, the assembly created justices of the peace, county courts, and the
supreme court. All these violated the governor’s commission, which gave him
the exclusive power to create courts. This judicial act contained a two-year
sunset provision, but the assembly renewed it three times before 1698, when
an anti-Leislerian assembly refused to do so. This forced the Leislerian gov-
ernor, the Earl of Bellomont, to issue an ordinance recognizing the court
system, which from then on rested on the governor’s authority. Still, to most
New Yorkers it remained the creature of the assembly.∑π

Because the principles on which the assembly and the courts rested were
never articulated in an official instrument again, the constitutional basis of
the legislature and the legal rights claimed by New Yorkers remained con-
tested. Formally the king’s gift, these liberties and privileges seemed always,
in the minds of many New Yorkers, to rest on additional bases. At times New
Yorkers proclaimed that they did indeed have a charter, their Charter of
Libertyes, and that the assembly was akin to the governing council of a
corporation.∑∫ At others they invoked the customary rights of Englishmen
and viewed the assembly as a provincial version of the House of Commons.
The New York assembly, like those in the other colonies, produced dozens of
acts each year that, together, carved out a zone of corporate positivism within
a common-law empire. Inside its borders, New Yorkers, or at least their
legislative elite, thought that they could rule freely. When they did protest
Parliament’s legislation, they objected to the British claim to have a free hand
to legislate within New York. Rarely before the 1760s did they protest the
abstract principle of legislative sovereignty. Claims of legislative autonomy
sat without tension next to claims of fundamental law.

Physically, the assembly was more like a county institution than the House
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of Commons. It had no dedicated home. Instead, it shared City Hall with the
Common Council of New York City. This building had originally served the
New Amsterdam council and symbolized the way authority in New York was
layered across time and at every moment. By the mid-eighteenth century, the
assembly had twenty-seven members. New York City sent four representa-
tives; nine counties sent two; and the borough of West-Chester, the township
of Schenectady, and each of the three manors sent one each. As in the House
of Commons, there was a mix of bodies represented: a municipal corporation,
an unincorporated city, counties, manors, and a borough. The enumeration
of representatives reflected the principle of proportional representation, al-
though New York City in particular was underrepresented throughout the
colonial period.∑Ω

Legislative procedure followed parliamentary lines. The assembly initi-
ated most bills, which then went to the council and the governor, who held an
absolute and oft used veto.∏≠ With the governor’s signature, a law was pub-
lished, which meant it was read aloud ‘‘in the open street, near City Hall, his
Excellency and the two Houses being present,’’ and occasionally printed in
newspapers.∏∞ In addition, from the early 1690s on, the assembly printed its
journal, which contained a limited record of debates, vote tallies, and session
laws. Compilations of revised statutes were rare. Consequently, practitioners
had difficulty discovering which laws had been repealed or had expired.∏≤

William Livingston and William Smith Jr., who revised the assembly’s stat-
utes in 1751, found that in previous collections ‘‘several Acts have been
published, which probably have been practised upon, that never were passed
by the whole Legislature; and others, that have been duly Enacted, wholly
omitted.’’ Accordingly, the revisers published ‘‘all the publick Acts now in
force,’’ but for ‘‘those that are Repealed, Expired, Obsolete or Private, we have
only given the Title,’’ indicating which was which.∏≥ The last category—
private acts—included most of the statutes that originated in petitions, such
as those for debtor relief, reimbursements, licenses, and naturalization. The
British Parliament published only public acts; indeed, publication rather
than generality of effect defined an English public act.∏∂ But Peter Van
Schaack, who revised New York’s statutes in 1773, thought it was important
to include the titles of private acts because many of them, such as those that
naturalized immigrants and allowed them to hold land, were ‘‘the Founda-
tion on which very considerable real Estates in the Province are held.’’∏∑ At
the end of each term, usually twice a year, new laws were sent to London for
review by the Board of Trade. Based on the board’s report, the Privy Council
approved or disallowed the statutes.∏∏ Most colonial laws went into effect
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immediately and were voidable by the Privy Council; others contained sus-
pending clauses and were not effective until approved in London.

The governor was powerful, more so than any county official. He was the
political head of the province, captain general of its militia, chancellor, and,
along with his councillors, judge on its highest court. Functionally, he was an
exalted lord lieutenant, magistrate, and landlord rolled into one.∏π He had
the power to grant land, appoint local officials, and veto colonial legislation, a
prerogative last used by the crown over an act of the Houses of Parliament in
1707. He could dissolve the provincial assembly at will, with no requirement
for convening it again within a definite time period, which was guaranteed in
England by the triennial and septennial acts; he also had the power to appoint
and dismiss judges at will, whereas at home, after the Revolution of 1688/89,
the king granted his judges good behavior tenure.∏∫ Formally, the crown
enjoyed powers in the colonies that had not been exercised at home since the
seventeenth century. In practice, however, the governor was limited by the
dynamics of colonial politics and his tenuous, often mercenary relationship
to the province.∏Ω As just one example, a governor depended on local notables
to nominate the provincial officers he appointed. In the case of sheriffs and
justices of the peace, he had to appoint men acceptable to the local popula-
tion or else they not be able to carry out their duties.π≠

Contemporary governors were aware of this paradox of, in Bernard Bai-
lyn’s phrase, ‘‘swollen claims and shrunken powers.’’π∞ As early as 1711, Gov-
ernor Robert Hunter complained to ministers in London that the assembly
was ‘‘claiming all ye priviledges of a House of Commons and stretching them
even beyond what they were imagined to be.’’ If the provincial council con-
spired with the assembly, together they might become ‘‘a body pollitick co-
ordinate with (claiming equall powers) and consequently independant of ye
Great Councill of ye realm,’’ meaning the king’s Privy Council. Recalling
James Harrington’s categorization of empires, he warned that New York
risked moving ‘‘from Provinciall and dependant, to Nationall and indepen-
dent.’’π≤ To prevent provincial groups from wielding ‘‘the balance of power’’
in the colony, Hunter recommended appointing officials from outside it. He
followed his own advice. Hunter brought several fellow Scots to New York
and placed them in office. Though governors never abandoned the policy of
co-opting provincial leaders, several patronized immigrants with few local
ties.π≥ Hunter’s effort was only the beginning, and the problem still remained
of what law those provincials enjoyed—what procedures and claims of right
they could interpose between themselves and imperial officials.
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Provincial Law: Sources and Myth

In theory, all law began as the duke’s law, which after James’s ascen-
dancy became royal law. The colonies did not enjoy the common law be-
cause they did not fall within the jurisdiction of common-law courts. But
seventeenth-century jurists like Sir Edward Coke had helped abstract the
common law into a national law that safeguarded various liberties, and a
minimalist version of this common-law constitutionalism went abroad: par-
liamentary government and common-law tenures for settlers overseas. The
simplicity of this conception of English liberty gave it strength and en-
durance across the empire.

The emergence of the doctrine of ‘‘settlement’’ further contributed to the
sense that the colonies enjoyed English law. Beginning at least as early as
the 1640s, colonists claimed that they enjoyed the liberties of Englishmen. In
the late seventeenth century, this protest gained some recognition at home.
Chief Justice John Holt declared from King’s Bench that English law fol-
lowed Englishmen when they peopled uninhabited lands, and he thereby
constructed a new category in between Coke’s poles of conquered and inher-
ited land: discovered land with settler colonies.π∂

What Holt meant by ‘‘English law’’ was not clear: the common law?
parliamentary statutes? something else? Nonetheless, it was a theory that
served two needs: it recognized that the colonies were developing political
cultures, and it tethered them to England. The colonies were changing.
‘‘Settlement’’ was taking root in the colonies as second- and third-generation
English-speakers were born there. In addition, metropolitan officials were
increasingly concerned about the possibility of colonial revolt after the Res-
toration and sought greater control. Some colonies received new charters,
as royal colonies. The crown also created the Board of Trade within the
Privy Council.π∑ The notion of settlement, and the recognition that colonists
deserved some English liberties, helped tie the colonists to Britain. Holt’s
discovery-and-settlement doctrine emerged amid these developments. As
applied to most of the American colonies, discovery was a fiction, for the
continent was neither unclaimed nor uninhabited. Holt himself realized this
several years later and held that Virginia was a conquered province.π∏ Simi-
larly, Chief Justice Lord Mansfield opined from King’s Bench in 1774 that
the settlement doctrine was not applicable to New York and several other
American colonies because they were indisputably conquered land. As a re-
sult, ‘‘they have their whole constitution from the crown.’’ππ However, build-
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ing on Holt’s first opinion, a government attorney advised the Board of
Trade in 1720 that ‘‘[l]et an Englishman go where he will, he carries as much
of law and liberty with him, as the nature of things will bear,’’ though the
effect and precedential value of this statement are uncertain.π∫ This was never
the orthodox view, leaving aside the question of how much of that law an
Englishman carried and who decided what the nature of things would bear.

Fictitious and contested as it was, the doctrine of settlement offered an
escape from Coke’s rigid theory of conquest. Many colonists did not need to
cite the doctrine to express their belief that they enjoyed English law. Wil-
liam Smith Jr. approvingly quoted a Virginia lawyer who opined that ‘‘there
is undoubtedly a great Difference between the People of a conquered Coun-
try, and Colonies reduced by the King’s Consent by the Subjects of England.’’
Coke would have agreed with the Virginian too. But he would not have
agreed with what came next: the common law followed the English subjects
‘‘wherever they go.’’πΩ The law of their land was English law, which in-
creasingly meant the common law, as this mass of rules and procedure was re-
created in New York.∫≠ The colonists’ construction of their legal system
looks in retrospect like a ‘‘selective imitation and adaptation of English law,’’
though they did not follow a conscious program.∫∞ When encountering the
practical problems of institution building and dispute resolution, provincial
New Yorkers relied on their interpretations of imported legal materials and
their sense of what it meant to live in an English legal jurisdiction. In turn,
these interpretations were shaped by colonial experience. Two or three de-
cades into the eighteenth century, most New Yorkers agreed that English law
was operative in New York.

What it meant to have English law in an overseas province was a question
that arose every day in litigation. But only rarely were lawyers and judges
conscious that the larger issue at stake was the applicable body of legal rules
within different parts of the empire.∫≤ In daily litigation, there was little to
prevent lawyers and judges from imitating many English ways. Flashpoints of
jurisdictional friction made the problem manifest. Encounters with other
imperial institutions forced New Yorkers to justify the legal autonomy they
experienced most of the time and claimed by right. Such conflicts were fre-
quent enough to remind New Yorkers that they lived in a pluralistic legal en-
vironment, which royal officials viewed vertically as a hierarchy and most
provincials saw horizontally as a series of separate jurisdictions spread across
space. New Yorkers claimed the common law but were reluctant to recog-
nize other well-established English courts and institutions, such as crown-
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controlled chancery courts and military courts. Anglicization in New York
was never total.

Royal governor William Cosby’s attempt to invest the provincial supreme
court with equity powers without the assembly’s consent, for example, stimu-
lated a lively debate about the status of English law in New York. Today, this
controversy is best known for giving rise to the trial of John Peter Zenger,
whose acquittal on charges of seditious libel stands in American legal mythol-
ogy as a landmark on the road to a free press.∫≥ A petty political dispute over
patronage sparked the controversy. When Governor Cosby arrived in New
York, he sought the customary moiety, or half, of the governor’s salary earned
by Lieutenant Governor Rip Van Dam in between Cosby’s appointment and
his arrival in the province. Van Dam, who as the senior member of the
council served as lieutenant governor in the governor’s absence, refused un-
less Cosby also proffered half of what he had received in England for the
appointment. Cosby demurred, and the dispute went to the courts.

Cosby was loath to submit his suit against a local politician to a common-
law jury. That left the governor’s chancery court. Cosby never wanted to hear
any cases in his capacity as chancellor because he left New York City often,
going to Albany, for example, to negotiate with the Iroquois; he did not want
to add to the delays that already plagued the regular business of chancery,
such as enforcing quitrents. In addition, even the most mercenary governor
would hesitate to judge his own cause.∫∂ Instead, Cosby tried to invest the
supreme court, sitting as a court of exchequer, with equitable powers. He
claimed that the idea of using the equity side of the supreme court to collect
quitrents preceded his suit against Van Dam and that in doing so he placed
the crown’s interest above his own. The transfer of his own equity jurisdic-
tion to the supreme court, he told the Board of Trade, provided ‘‘very evident
proof ’’ that he ‘‘had no arbitrary view or design,’’ an accusation others had
leveled at him.∫∑ Two of the three justices on the court agreed that it had an
equity side to its exchequer jurisdiction. Chief Justice Lewis Morris did not.
Cosby removed Morris for this challenge to his command, as well as for
‘‘other reasons arising from his partiality and neglect of duty.’’ Under a new
and loyal chief justice, James DeLancey, the supreme court soon began hear-
ing cases without juries, and popular outrage ensued.

DeLancey was the son of a Huguenot exile who had made his way into the
Albany fur-trading community. He went to England for social seasoning and
on his return married the daughter of Councillor Caleb Heathcote, gaining
by dower the Manor of Scarsdale and the eminence to launch a public career.
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At this early stage of his public life, he was a gubernatorial loyalist.∫∏ It was
worth inciting popular outrage to gain office. Van Dam, for example, accused
Cosby of subverting New Yorkers’ ‘‘rights and liberties’’ by taking away the
jury trial, ‘‘which is the distinguishing birth right of Englishmen by Magna
Charta and other laws.’’∫π

Still, a governor’s attempt to wrest fees from a provincial stalwart, and his
alteration of supreme court jurisdiction to do so, cannot explain the extent of
that outrage. Behind both controversies lay the struggle by the governors and
imperial agents to collect quitrents for the crown and for their own support.∫∫

Royal governors at least since Robert Hunter had advocated the use of jury-
less equity courts to enforce quitrents, and with limited success they did
establish such courts.∫Ω Many colonial landholders refused to pay quitrents,
and the imperial agents struggled for decades to devise ways to enforce them.
In England, the crown could resort to the Court of Exchequer, which had
jurisdiction over all disputes concerning the royal revenue and had an equity
side on which the judges sat without a jury.Ω≠ While the provincial supreme
court had all the jurisdiction available to the three central English common-
law courts, this juryless dimension had not yet been explored.

New York did have a juryless chancery court. Equity jurisdiction in
New York had a curious history. New Yorkers objected to the personnel in
such courts—usually crown appointees rendering decisions without juries—
rather than the law of equity itself.Ω∞ Although the governors’ commissions
empowered them to establish a chancery court, resistance on the ground
made it controversial and, when operating, inefficient. New Yorkers objected
less, however, to equity courts that were created jointly with the assembly and
administered by New Yorkers. An established chancery bar in England made
the chancery courts something less than an arm of the crown; there was no
such bar in most colonies. New Yorkers viewed assembly participation as a
way to prevent the governor from using the courts arbitrarily. The assembly
could refuse to consent to establish such a court, or it could pass legislation
limiting its jurisdiction. In fact, after Cosby left the province, the assembly
did agree to invest the supreme court with power to enforce quitrents in its
capacity as a court of exchequer, and it permitted distraint of personal prop-
erty to satisfy judgments, though quitrents still remained difficult to collect.Ω≤

Although colonists had always been concerned about equity courts, such
concern sparked a crisis only when Governor Cosby sought to give the
supreme court, now staffed by judges loyal to him, equity jurisdiction. In
other words, Cosby appropriated the well-oiled equipment of the province’s
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leading court to decide cases without juries that concerned crown revenue,
land patents, and his own salary.

The quitrent symbolized the tenurial structure of English landholding. It
originated as a commutation of fealty due one’s lord, a monetary or com-
modity payment to absolve, or make ‘‘quit,’’ some service. Sometimes the
dues were substantial. When nominal, they reminded the landholder that, no
matter how free the tenure on paper or in practice, the king was his lord.
Quitrents were unpopular throughout the colonies. Those who owned large,
sparsely settled tracts as speculative investments could not raise the money to
pay those quitrents from the land itself. Many colonists simply considered
their property to be allodial. In addition, the Dutch West India Company
had granted land without quitrents, and the Articles of Capitulation of 1664
guaranteed Dutch property rights as they were enjoyed before the English
conquest. Consequently, land descended from Dutch holdings was free of
quitrents, whereas neighboring plots derived from English patents were
not.Ω≥ Here was one more example of the limits of Anglicization. This time,
imperial officials strove to assimilate colonial property law to English stan-
dards, while colonists viewed this bit of English law as oppressive, at least as
applied to unproductive land.

Enforcement was weak. Sheriffs, charged with quitrent collection, were
easily intimidated, and juries often refused to convict landowners of default.
Although quitrents were transplanted to most North American colonies,
some of the crown’s remedies, such as distraint of personal property, were not
developed to enforce them until the mid-eighteenth century, another exam-
ple of selective Anglicization.Ω∂ Even then, slight improvements in quitrent
enforcement went hand in hand with an understanding that old, dubious
patents would not be questioned.Ω∑ Yet year after year, the imperial agents
held out hope that quitrents, like an unmined lode of gold, would provide
support for royal administration and free them from relying on the assembly
for their salaries.Ω∏ Early in his tenure, Governor Hunter invoked his power
as chancellor to hear quitrent cases. In 1723, he appointed a new, loyal
receiver general, Archibald Kennedy, who stepped up enforcement and hired
Philadelphia attorney Andrew Hamilton, who later gained fame as Peter
Zenger’s defense attorney, to pursue chancery prosecutions.Ωπ Hunter’s suc-
cessor, Governor William Burnett, continued to exercise equity jurisdiction.
The court was never popular, however, and Governor Robert Montgomerie
abandoned it in 1729, despite repeated instructions from the Board of Trade
to use it to collect quitrents.Ω∫ The board then instructed Van Dam to do the
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same, but he dallied. When Cosby arrived, he complied. He also threatened
to use the chancery court to vacate dubious land patents, several of which
were held by members of the provincial elite. Finally, to increase the flow of
quitrent cases and to create a forum in which to sue Van Dam for fees
collected in his absence, Cosby asked the supreme court to hear chancery
cases too.ΩΩ

Thus it was not just Cosby’s pursuit of his moeity that turned Peter Zeng-
er’s press. And although Zenger’s New York Weekly Journal was a Morrisite in-
strument, Cosby’s removal of Lewis Morris from the supreme court was not
the only motor, either. Beyond factional politics lay quitrents and the financial
independence they could give crown administration. Zenger’s readers feared
effective revenue collection, especially when it could be used by a governor
who lacked Montgomerie’s charm or Hunter’s diplomatic sense.∞≠≠ Zenger
printed essays and verse that lambasted Cosby for giving equitable powers to
the supreme court and removing Morris for refusing to exercise them. Both
the new jurisdiction and the assertion of at-will tenure, Zenger’s paper
claimed, violated English liberties. After elections for the New York City
Common Council in which Morrisites won most of the seats, the Weekly Jour-

nal toasted the victors and promised revenge on supporters of the governor.

Exchequer courts, as void by law,

great grievances we call;

Though great men do assert no flaw

in them; they shall fall,

And be condemned by every man

that’s fond of liberty. . . .

Though pettifogging knaves deny

us rights of Englishmen;

We’ll make the scoundrel rascals fly,

and ne’er return again.

Our judges they would chop and change

for those that serve their turn. . . .

. . . . . . . . . . . . .
While [those who] with us resolve to stand

for liberty and law,

We’ll drink their healths with hat in hand.∞≠∞

For publishing these and other criticisms of Cosby, Zenger faced charges
of seditious libel. Again, the underlying constitutional issue was whether the
governor could create courts. Creating new courts without consent was, the
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Morrisites claimed, against English law. Their premise was that English law
operated in New York. Because the province was ‘‘part of the Dominions of
Great Britain,’’ Lewis Morris argued, New Yorkers were ‘‘entitled to the
Liberties of English-men.’’ One of those liberties was the right to participate,
through the legislature, in the creation of an exchequer court. Almost all
disputants agreed that English law operated in New York, but they disagreed
about what English law required. Chief Justice James DeLancey argued that,
according to Edward Coke, the English Court of Exchequer ‘‘did not derive
its Jurisdiction in Equity from [a] Statute, but from the common Law.’’
Therefore, because New York’s constitution was ‘‘formed upon the Model
and as nearly similar as Circumstances will admit, to that of England,’’ De-
Lancey argued that there was no need for the provincial assembly to approve
the court of exchequer. Morris maintained that the Court of Exchequer in
England rested on a parliamentary statute and that, far from originating in
common law, it represented a desire to bypass common-law courts. But were
the statutes establishing that court in England operative overseas? ‘‘The
Extent of the Laws of England into the Plantations has been a Question often
Debated, but never satisfactorily resolv’d,’’ Morris reported; ‘‘some thought
the common Law only, some that the common and statute both, did extend.’’
While the question was unsettled in theory, in practice lawyers and judges
simply ‘‘adapt[ed] such of them as were needful to our particular Circum-
stances.’’∞≠≤ The controversy reveals the ambiguity of both the content of
English law and colonial necessity.

The assembly sought two legal opinions answering the question of whether
the governor could establish new courts without its consent. The opinions
tracked those of the judges. William Smith Sr., father of the future historian of
the province, denied the governor’s right to establish a court without legisla-
tive consent. He argued that the colonists enjoyed ‘‘the same fundamental

Rights, Privileges, and Liberties’’ as those in England. There, he argued, a
statute established the Court of Exchequer; the same was required in New
York. Attorney General Joseph Murray, on the other hand, defended the
governor’s prerogative to establish courts, arguing that this power too was part
of the common law and ‘‘incident to [the English] constitution.’’ But he agreed
with Smith’s premise. New Yorkers were ‘‘entitled to the Liberties and Priv-

ileges of English Men,’’ and they were ‘‘under the same Constitution and entitled
to the same Laws as are in England.’’ These, Murray agreed, included the right
to form an assembly. This right rested not on the governor’s commission; it
derived instead ‘‘from the common Custom and Laws of England, claimed as an
English-man’s Birth Right, and as having been such by Immemorial custom in
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England.’’∞≠≥ Despite this disagreement about whether the governor could
unilaterally establish a court, all assumed that the province had the right to an
assembly, that the common law was in effect, and that these two liberties were
essential to constitutional government.

In all the American colonies, slavery and common-law liberties were also
seen as complementary. Imperial administrators had little power to control
the colonial trade and regulation of slaves. Most times, they had no desire to
do so. Although there was little slavery in Great Britain, the metropolis
benefited greatly from excises and investment income from colonies based
on slave labor.∞≠∂ But occasionally colonial control over slavery caused prob-
lems, such as when it imperiled relations with other European empires. On
16 August 1748, Robert Troup seized the Spanish ship Carmen, which was
manned by forty-five dark-skinned sailors. Troup assumed that the sailors
were slaves and sold them in New York’s marketplace, along with the rest of
his prize. Two problems distinguished this captured ship from the many
hauled into New York’s port during the War of Austrian Succession (known
in North America as King George’s War) between 1740 and 1748. First, the
preliminary articles of peace, which preceded the Treaty of Aix-la-Chapelle,
provided that all parties would return prize captured after 9 August 1748, a
week before Troup captured the Carmen.∞≠∑ Second, the forty-five men sold
into slavery claimed to be freemen. Troup had violated a peace treaty and the
law of nations, yet no institution could punish him or force the buyers to
liberate the captured men. The Spanish governor of Florida repeatedly peti-
tioned New York’s governor and New York’s vice admiralty court, which had
condemned the prize, to let the men go. Apparently the Spanish hired a New
York lawyer to plead their case too. That was not enough. Under colonial law
throughout British America, a black-skinned person was presumed a slave;
the burden to prove otherwise lay on him.∞≠∏ So the buyers demanded that
the captured men prove that they were free, which required them to obtain
proof of freedom or free birth, attested by three notaries public, from their
homes in the Spanish Caribbean. This was not a swift process, nor one that
all could satisfy.∞≠π

The case of the Carmen was just one example in which provincial courts
serving provincial merchants endangered imperial diplomacy. Those courts
also threatened military discipline, as during the murder trial of James Parks,
a gunner on the hms Greyhound. On 7 June 1750, merchant William Ricketts
sailed his small pleasure boat from the Battery into New York’s harbor and
flew a burgee flag, a pennant that naval rules prescribed should be lowered
when passing a royal ship. Ricketts knew of this rule, for he had been out
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sailing the previous afternoon and was ordered by the commanding officer
on the Greyhound to lower the flag or risk seizure. Ships like the Greyhound

were in the harbor not just for defense but also to help enforce the Naviga-
tion Acts by inspecting cargo ships. It was no secret, as Cadwallader Colden
observed, that ‘‘illicit trade’’ with other European empires ‘‘can not be so
effectually prevented as by the men of War & if they cannot fire a shot at any
vessel without being subject to a trial by a Jury in this Country it is not
probable they will be of much use for that purpose.’’∞≠∫ It was not just the
intrusion that merchants like Ricketts resented; it was the actual interruption
of trade that produced an important stream of profit.∞≠Ω

Lieutenant John How’s commanding officer, Captain Robert Roddam,
was in New York City with his new wife, who was the daughter of Governor
George Clinton.∞∞≠ Because of Ricketts’s insubordination, How decided to
inspect the sailboat. He ordered Parks to launch warning shots across Rick-
etts’s bow as a signal to come to and await inspection. The first shot had no
effect, but the second flew through Ricketts’s mainsail and hit his children’s
nurse in the head. Ricketts turned back to shore, but soon the nurse was dead.
The city’s coroner concluded that she had been murdered in the waters of
New York City and County.∞∞∞ He convened a coroner’s inquest—a jury—to
determine the cause of death and its perpetrator, and he asked Roddam to
send the relevant parties ashore to tell the inquest what had happened. The
captain sent Parks because he had already placed Lieutenant How under
military arrest. (How was later tried, and acquitted, by the Commissioners of
Admiralty in England.) Parks told the inquest that How had ordered him to
shoot, which he had done. The coroner’s inquest indicted Parks for man-
slaughter, and Chief Justice DeLancey jailed him to await trial.∞∞≤

Roddam then petitioned both DeLancey and the governor, his father-in-
law, for Parks’s release. He explained to DeLancey that the governor’s com-
mission provided that all crimes committed by servicemen on crown ships be
tried by military law. This was no mere technicality. The substitution of
provincial for military jurisdiction, he warned, ‘‘may affect the discipline, on
Board His Majesty’s ships and every officer’s authority.’’∞∞≥ Military discipline
was a constant problem in the colonies. Royal troops, for example, mutinied
on New York’s northern frontier during war three years earlier because the
DeLancey-controlled assembly refused to fund their salaries.∞∞∂

The commission clause Roddam referred to denied provincial jurisdiction
over any person ‘‘who shall be in actual Service & pay, in or on Board of any of
Our ships of War or other Vessells,’’ and gave it instead to the Commissioners
of Admiralty in London. The colonial courts had jurisdiction only over ‘‘Dis-
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orders & Misdemeanors committed on shore’’ by members of the military.∞∞∑

On the other hand, New York City’s most recent charter, granted by Gover-
nor John Montgomerie in 1730, declared that ‘‘the compass, precincts, cir-
cuit, bounds, liberties, and jurisdictions, of the [city], do reach, extend, and
stretch forth . . . to the low water mark on the west side of the North River.’’ In
other words, the city’s, and thus the province’s, jurisdiction extended across
the Hudson River and the harbor to New Jersey.∞∞∏ No metropolitan jurist or
imperial agent interpreted the city charter as superseding the governor’s
commission; military jurisdiction over soldiers on ships was an exception to
the province’s jurisdiction, not in conflict with it. Provincial lawyers and
judges saw matters differently. They might have responded without reflection
when they argued that the supreme court’s jurisdiction followed New York’s
boundaries. Perhaps DeLancey could not imagine forgoing the common-law
trial process and denying a local jury its right to render a verdict in the case of
a violent offender. He never confronted the commission clause directly; nor
did he cite the charter. Location determined jurisdiction. The murder had
been ‘‘committed within the city and County of New York,’’ DeLancey in-
formed the captain, ‘‘and therefore I . . . must lett him remain to be delivered
by a due course of Law.’’∞∞π DeLancey used to be a close associate of all the
governors, from Cosby on and including Clinton, but he had broken with
Clinton and now headed a vigorous opposition. He must have known that he
was tweaking Governor Clinton and increasing his own popularity.∞∞∫ But he
may also have believed that the province—the abstraction of New York
greater than its royal status or the names of its leading families—operated
under its own rule of law, which was different from that of the royal officials,
who acted on the premise of another abstraction: the crown. It was axiomatic
for DeLancey that New York governed the river. Geography defined jurisdic-
tion. The dispute was what neither would, or could, say it was: a conflict of
laws, a clash of jurisdictional claims within the empire.

The governor complained to London that the DeLancey ‘‘faction’’ made
political hay of the incident, especially the connection between Roddam and
the governor. It was as if Parks were a proxy for Captain Roddam and Rod-
dam in turn a proxy for Clinton. The governor ordered the attorney general
to publish the jurisdictional clause from the commission in the papers ‘‘to
quiet the minds of the people, who were exasperated by the clamours of the
Cabal.’’∞∞Ω A publicity battle was all he could muster.

Attorney General Richard Bradley obeyed these orders, but the role of the
colonial attorney general was ill defined, and the crosscurrents of New York
politics further blurred his responsibilities and loyalties.∞≤≠ Captain Roddam
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asked Bradley to explain how the supreme court could have ignored the com-
mission clause and why he had not demanded that the court turn over Parks.
Bradley reported that the supreme court had followed correct common-law
procedure; beyond ensuring that, there was little he could do without risking
‘‘severe censure from the Chief Justice for my impertinence and arrogance in
matters of Law.’’ DeLancey, the strong head of the province’s leading faction,
was the fount of provincial legal authority. Bradley, on the other hand, was
old, timid, and uncertain of his own authority.∞≤∞ Because the attorney gen-
eral was no help, Clinton advised Roddam to get another lawyer.∞≤≤

The governor did use his channel of communication to the Board of
Trade to complain of DeLancey’s arrogance and his own inability to disci-
pline the chief justice, at least not ‘‘without endangering the peace of the
province, and of throwing all into confusion.’’ Little could be done to repri-
mand DeLancey because he had received his commission with good behavior
tenure. Even if he could be tried for contempt of crown authority, ‘‘it seems
no way probable, that a Jury of this Country, would find him guilty, much
less, as he sits himself at the head of a popular Faction.’’∞≤≥ Colden bluntly
summarized what he saw as the constitutional ramifications of DeLancey’s
behavior: ‘‘This consequence to me seems to suppose that the Clause in his
Majesty’s commission restraining the Jurisdiction of the ordinary courts in
New York is illegal & that the C[hief ] J[ustice] of New York has authority to
interpret the Royal Commission in such manner as to declare any part of that
Commission to be illegal which he shall judge so & consequently not to be
observ’d. To what length such a power claim’d in the Colonies may go your
Lordships can best judge.’’∞≤∂ It was the legal world turned upside down, with
the provincial court modifying a foundational document of imperial law.
There was no other way for the governor and his council to describe the
problem of competing jurisdiction—no other understanding of the empire’s
institutional pluralism—other than in terms of defiance and division.

A criminal defendant like James Parks was not entitled to a lawyer under
the English common law. But the supreme court did allow attorneys to raise
jurisdictional issues in criminal trials.∞≤∑ When the case came to trial, Wil-
liam Smith Sr. introduced the governor’s commission and argued that the
incident fell within the military’s jurisdiction. Joseph Murray, a close friend
of James DeLancey’s, argued in favor of provincial jurisdiction. As during the
Zenger controversy two decades earlier, these two lawyers squared off in
defense of different interpretations of imperial law. Smith now vindicated the
governor’s commission, while Murray defended the right of provincial juries
to pass judgment on alleged wrongdoers. This time Murray won. ‘‘Mr Smith



68 } Imperial Origins

was ready to prove his assertion by the Books,’’ one member of the audience
reported, ‘‘but it was not allowed, [DeLancey] saying he was fully persuaded
that it was cognizable in Banco Regis [i.e., King’s Bench] & so proceeded to
Tryal.’’∞≤∏ The trial jury found Parks guilty.∞≤π

Throughout the proceeding, those who supported Clinton, or at least
opposed the DeLancey faction, hoped that the chief justice had finally gone
too far. James Alexander, a Morrisite who was loyal to the governor, specu-
lated hopefully that the case ‘‘may be a finishing stroke to him.’’∞≤∫ Months
later, a contact in London informed Colden that the crown was sending an
order directing the New York Supreme Court to deliver Parks ‘‘in order for
his coming home to give Evidence at Mr Howe’s Tryal & we Suppose a
Smart Reprimand to the magistrates for committing him in pursuance of the
Civil Law.’’∞≤Ω This proved partly accurate. The crown demanded delivery of
Parks and later found him and Lieutenant How innocent. But no official
criticism of DeLancey ever arrived.∞≥≠ Indeed, a few years later, after Clin-
ton’s successor committed suicide, DeLancey became lieutenant governor
and sought revenge on his provincial opponents.

Since the passage of the Charter of Libertyes, New Yorkers had claimed
that some parliamentary statutes were effective in their province. None of
this was new. In Calvin’s Case, Edward Coke had provided several examples of
parliamentary statutes that reached the dominions, though metropolitan of-
ficials usually understood him to mean that parliamentary statutes were ef-
fective abroad if Parliament expressed that intent, not if the settlers there
claimed to enjoy their benefits. By the mid-eighteenth century, as jurists in
London began to concede that the colonists enjoyed some version of English
law, they transformed that interpretive presumption into a rule of law. Parlia-
mentary statutes passed before colonization were in force in the plantations;
those passed after were not, except when Parliament specifically mentioned
the colonies in individual acts.∞≥∞ Again, colonial understanding and practice
were less coherent. Usually colonists claimed to enjoy the rights represented
in parliamentary statutes rather than the statutes as statutes. Even when they
demanded statutory rights, such as the good behavior tenure for judges an-
nounced in the Act of Settlement (1701), they often referred to them as
common-law liberties that they enjoyed on an equal basis with English-
men.∞≥≤ Here again was the logic of custom and the persistent belief, denied
by metropolitan theorists, that colonies were merely distant provinces de-
serving all the liberties of Englishmen.

While embracing some parliamentary statutes, New Yorkers rejected oth-
ers that regulated the colonies.∞≥≥ Such statutes, colonists argued, were in-
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consistent with common-law principles. This approach to statutes may also
have reflected the corporate tradition that had long influenced New Yorkers’
felt sense of autonomy. Statutes, even parliamentary statutes, were like by-
laws that applied only to a finite territory and did not cross those boundaries.
New York’s statutes governed New York; British statutes governed Britain.
The common-law principles surrounding those British statutes were, on the
other hand, transcendent. Consequently, the colonists took the common law
and the best that the British statutes had to offer, but often not the statutes
themselves.∞≥∂ Late in the colonial period, the assembly passed a bill rec-
ognizing a long list of British statutes passed after the conquest of New York
‘‘to prevent all Doubts and Scruples’’ about their effect. The purpose was
to confirm the transatlantic migration of common laws, including statutes,
rather than to incorporate specific legislation. The governor signed the bill,
but the Privy Council disallowed it because it deprived ‘‘both the Crown and
its Governor of that distinct approbation or dis-approbation that is essential
to the Constitution of the province.’’∞≥∑ Yet this did not stop New Yorkers
from claiming the rights bundled in their failed statute, just as they never
relinquished their Charter of Libertyes and the principle that legislative
consent was necessary to establish new courts.

Despite this colonial development, William Blackstone adhered to the tri-
partite scheme of imperial lands created by Coke and Holt. He told his read-
ers in the mid-eighteenth century that the American colonies were ‘‘con-
quered or ceded countries.’’ Consequently, ‘‘the common law of England,
as such, has no authority there; they being no part of the mother country,
but distinct (though dependent) dominions.’’ He accounted for any resem-
blances by supposing that the colonists had ‘‘copied the spirit of their own
law from the original.’’ They remained ‘‘subject however to the control of
parliament.’’∞≥∏ This was essentially the same theory of the imperial constitu-
tion that Coke had espoused a century and a half earlier, except that Black-
stone said nothing about a core of imperial liberties and was more certain of
Parliament’s power, at home and abroad. One reason that he was less con-
cerned about the legal culture of the dominions than Coke was that they were
more Anglicized than anyone in the previous century would have imagined
and there was less worry, at home, about excesses committed in the name of
the prerogative. This made Coke’s theory of an irreducible core of imperial
liberties unnecessary.

By Blackstone’s day, even imperial liberals did not subscribe to Coke’s
theory that the core of the ancient constitution traveled to all settlements
under the English crown. Edmund Burke, for example, understood New
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York’s situation quite well. Burke served as the New York assembly’s agent in
London, and he owed his seat in the Commons, representing Bristol, to the
support of the father-in-law of Henry Cruger, Bristol’s other MP and a native
New Yorker. He was also a native Irishman well aware of provincial suspicion
of Parliament throughout the empire. While Burke referred incessantly to
prescriptive government, immemorial rights were not for him. Burke cau-
tioned, ‘‘We Englishmen stop very short of the principles upon which we
support any given part of our constitution; or even the whole of it together.’’
Instead, constitutions rested on compromise. ‘‘We balance inconveniences;
we give and take,’’ Burke told the Commons in 1775; ‘‘we remit some rights
that we may enjoy others; and we choose rather to be happy citizens than
subtle disputants.’’ That was his message to both those in England, who
sought to regulate the colonies at will, and his clients abroad, who claimed,
among other ancient liberties, an immunity from parliamentary regulation.
‘‘Man acts from adequate motives relative to his interest,’’ he opined, ‘‘and
not on metaphysical speculations.’’∞≥π It was in everyone’s interest to keep the
empire working.

When Welshman Anthony Stokes traveled at midcentury to North Amer-
ica, where he held a variety of colonial offices including judge, he also con-
cluded that the colonists did not deserve the common law by right, citing
Blackstone. However, ‘‘the Crown has from time to time established the
common law of England in all the British American Plantations, except Que-
bec.’’∞≥∫ Here was one imperial agent’s way of expressing the practical opera-
tion of the common law in his courts, an explanation still based on the royal
prerogative. In a more accurate, passive construction, the last prerevolution-
ary governor of New York observed that ‘‘[t]he Common Law is considered
as the Fundamental law of the Province,’’ though there was never any in-
struction supporting this proposition and many statements to the contrary.∞≥Ω

Most day-to-day governance rested on local legislation responding to con-
ditions unknown in England. When necessary, however, colonists invoked
the common law to defend their corporate privileges. That their neighbors in
other colonies also claimed the common law as their own seemed logical and
right. That the individual legal systems of the colonies—each envisioning
itself as a zone of corporate autonomy—differed in important ways went
unexamined. Opposition to external regulation was a common denominator.
Finally, imperial administrators at home and in the colonies had their own
ideas about the colonies’ autonomy, and they too expressed them in terms of
the English constitution. Who, then, had the authority to determine the
province’s jurisdiction? Who defined its constitution?
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Imperia in Imperio:
Property and Sovereignty
in a Frontier Province

Abroad your empire shall no limits know,

But, like the sea, in boundless circles flow.

John Dryden, ‘‘Astraea Redux’’ (1660)

A t least once during his tenure, the governor of New York
received a list of questions from London. The Board of Trade, which rec-
ommended colonial policy to the king’s Privy Council, sought information
about the province’s geography, population, trade, and legal regime. This last
question often came first: ‘‘What is the constitution of the Government?’’
The responses, from New York’s first governor in 1669 to the last before the
Revolution in 1774, perfunctorily described the outline of colonial govern-
ment. In 1738, for example, the lieutenant governor wrote that ‘‘[t]he consti-
tution is such as his Majesty by his commission to his Governour directs,
whereby the Governour with the Council and Assembly are empowered to
pass laws not repugnant to the laws of England.’’∞ But sometimes the board
got more. In 1749, for example, Governor George Clinton replied more
insightfully, with the help of his closest adviser, Cadwallader Colden. ‘‘The
constitution of this Government,’’ Clinton reported, ‘‘is founded on His
Majesty’s Commission & Instructions to his Governor. But the Assembly
have made such Encroachments on his Majesty’s Prerogative by their having
the power of the purse that they in effect assume the whole executive powers
into their own hands & particularly claim the sole right of Judging of and
rewarding all Services, as well by fixing Sallaries on the Officers annualy, and
by rewarding particular contingent Services.’’≤

Colden, a longtime imperial official who more than once drafted responses
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to this query, maintained that ‘‘the Government is form’d as near as may be
upon the same Plan as that of our Mother Country.’’ He praised the original
and, after summarizing English history from the Norman Conquest to the
Civil War, emphasized the importance in it of ‘‘a proper Ballance between
the Monarchical Aristocraticall & Democratical forms of Government.’’ He
warned that whenever the balance was altered ‘‘by an overbearing power in
any of these three parts . . . the Constitution it self is so far alter’d & such
Alteration has been allwise accompanied with many Disturbances & often
with Civil Wars & Revolutions of the State.’’ In New York, provincial over-
reaching threatened the balance. The governor was ‘‘without Force, without
money (which he can only obtain of an Assembly), without Friends or any
Natural Interest,’’ leaving him vulnerable to the ambitious provincial legisla-
ture.≥ Most troubling, Colden believed, was the absence of the aristocratic
element. The council, on which he served for fifty years, was too weak to help
counter the popular forces associated with the assembly. He lamented the
mistreatment of the councillors and other faithful crown servants, and he
sought ways to insulate them from provincial harassment.

In a 1751 report, the Board of Trade drew on these local analyses to
condemn the assembly for encroaching on ‘‘the Legal prerogative of the
Crown’’ and taking over ‘‘the most essencial powers in the Governor.’’ These
included control over ‘‘the disposal of publick money, of nominating Officers
and fixing their salaries, of superceding the Governor’s warrant in the issuing
of publick money, with the custody of Naval Stores of the Colony, the direc-
tion of the Fortifications, and the power of regulating the Militia.’’ Here was
a contemporary analysis of what historians call ‘‘the rise of the assembly’’ and
its control over the local treasury, appointments, salaries, supplies, and de-
fense; the board viewed it as the decline of crown authority. On the eve of
another war with France, the board also feared that the assembly’s failure to
support Indian diplomacy would alienate the Iroquois, ‘‘always the most
constant and best allies of the British Interest in America.’’ To remedy these
problems, it recommended that the Privy Council give the next governor
‘‘new . . . and still stricter Commission and Instructions,’’ give him an in-
dependent salary, and direct him to ‘‘reunite the Assembly, and prevail upon
all Men to assist in reestablishing the proper and ancient Constitution of
Government.’’∂

These orthodox accounts of the constitution of New York are interesting
for what they reveal and what they do not. The board’s question presup-
posed that one could analyze colonial government in terms of a constitu-
tion, like English government and its constitution at home. The relationship
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between the colonial constitution and the English constitution, gradually
known among some as the constitution of the empire, was, however, unclear.
In turn, the responses indicate the documents, discourses, and images that
the agents of the British Empire associated with the word ‘‘constitution’’:
royal commissions and instructions, local legislative power, the model of the
English constitution, the baseline of English law, and the lessons of English
history.

These answers offered more than a blueprint of New York’s government.
They also contained an interpretation of its history and suggestions for re-
form. Yet, because they remained the formulaic answers of appointed offi-
cials, they also failed to convey the constitution as most New Yorkers experi-
enced it. While the imperial agents answered questions about geography and
climate in detail, their analysis of the political environment lacked speci-
ficity. Asked about the colonial constitution, they replied with ambiguous
phrases—‘‘balance,’’ three ‘‘forms of government,’’ ‘‘the laws of England’’—
that had gained currency during the constitutional battles of the seventeenth
century. These catchwords did not fully capture the dynamics of colonial
governance in the eighteenth century. Beyond these platitudes lay disagree-
ment about how the colonial government and the imperial system of which it
was part should be described and how they should function. The imperial
agents recognized that the fit between English constitutional lore and colo-
nial experience was imperfect—hence the anguished replies to Whitehall’s
questionnaire. But to them the discrepancy revealed the ominous potential of
colonial politics, not the limitations of the lore. They could, for example,
only interpret the politicking of the provincial elites in New York, and their
lobbying in London, as corruption. As much as they pushed, pulled, and
pleaded, the agents remained trapped by the discourse of English constitu-
tionalism. If provincial society did not conform to historical models, it would
erupt in civil war or revolution. Only a change in emphasis was needed to
transform this royalist analysis into a Whig interpretation of colonial consti-
tutional history: the assemblies rose against an oppressive royal administra-
tion, and with their triumph came democracy and liberty.∑

To overcome the limitations of this interpretation, some historians have
argued that in the 1760s and 1770s there were two conflicting interpretations
of the imperial constitution. One was the colonial interpretation, premised
on the belief that there were limits to Parliament’s authority to legislate for
the American colonies. The other was the metropolitan interpretation, in
which Parliament was omnipotent.∏ Jack P. Greene documents how author-
ity in the British Empire ‘‘was negotiated in a perpetual tug-of-war between
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the center and the peripheries,’’ and the central site of the colonists’ ‘‘quest
for power’’ was their lower legislative houses.π This bipolar constitutional
world gave rise to a conflict between what John Reid calls ‘‘the two constitu-
tions’’: imperial law at the center and Whig law in the colonies.∫ But the
dispute over parliamentary sovereignty was only one, late episode in a long
debate over the relevance of the English constitution to the colonies, a debate
that erupted repeatedly throughout the century.Ω Most of the controversies
that ignited the debate occurred between groups within the colonies. Con-
stitutional disagreements did not, therefore, map neatly along a division
marked by the Atlantic. The divisions were as much intracolonial as between
the colonies and the metropolis. New York bred especially articulate and
searching colloquies because its peculiar geopolitical environment made it
a linchpin of Britain’s Atlantic Empire. Recapturing the legal importance
of New York’s dynamic marchland, and of New York as a marchland—an
imperial buffer zone of commercial, diplomatic, and military exchange—
decreases the importance of metropolitan interpretations of the constitu-
tional relationship and shifts focus to those who claimed and performed
authority on the ground: the imperial agents; the creole elite that dominated
the assembly, courts, and countinghouses; and the urban and frontier popula-
tions that both leading groups tried to govern. Constitutional discourse was
the site where all these social groups, from the elite to the popular, interacted
to assert their interests and make sense of their shared colonial world. Be-
tween the center and the unknown periphery, between Whitehall and the
wilderness, lay a thriving province bounded on one side by the Atlantic, on
the other by Indian and French territory, and uniting New England with the
rest of the British colonies.

New York’s centrality and diverse population, including its combustible
mix of British imperial agents, Anglicized lawyers, aggressive settlers, and
Native Americans, meant that many of the most sophisticated debates about
the meaning of the English common law and the imperial constitution took
place on the margins of the empire in a factious colony containing a large
number of people without English blood who, according to the eighteenth
century’s foremost commentator on English law, did not enjoy the common
law by right. Rather than a blueprint drafted by metropolitan administrators,
New York’s constitution emerged out of its local political environment as
refracted through the legal languages that circulated through the British
Atlantic world. No one could conclusively explain this dynamic relationship
between English phrases and provincial practice. So the missive kept coming,
decade after decade: What was the constitution of New York?
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The Multiple Constitutions of
Empire in New York, 1750–1777

Do not dream that your letters of office, and

your instructions, and your suspending clauses

are the things that hold together the great

contexture of this mysterious whole. These

things do not make your government. Dead

instruments, passive tools as they are, it is the

spirit of the English communion that gives all

their life and efficacy to them. It is the spirit

of the English Constitution, which, infused

through the mighty mass, pervades, feeds,

unites, invigorates, vivifies every part of the

empire, even down to the minutest member.

Edmund Burke, ‘‘Speech on
Conciliation with the Colonies’’ (1775)

The constitution of colonial new york was a contested, shifting
arrangement of political power that was expressed in the traditional terms of
English constitutionalism. That fluid source was the font of constitutional
debate. Yet it was often the only common element, as New Yorkers empha-
sized different parts of it to serve their interests and make sense of their
identities within the empire. A shared political vocabulary and grammar
functioned at times as an important cultural glue; at others it obscured funda-
mental differences in the way groups interpreted colonial experience.

By the mid-eighteenth century, three versions of the colonial constitu-
tion had emerged. Each constitutional perspective seemed to be English
because each was signified by similar phrases about the liberties of English-



76 } Imperia in Imperio

men, the dominion of the crown, imperial glory, custom, balance, and other
key terms of English constitutionalism. But each differed from the origi-
nal, reflecting the influence of American conditions as perceived by dif-
ferent cultural groups, collectives defined by ethnicity, family, status, and
region. Each group grasped those strands of English constitutionalism that
best expressed its situation and aspirations, resulting in glosses whose met-
ropolitan phrases disguised colonial innovation. Pieces of one looked much
like parts of another. Cooperation and shifting alliances between the three
groups occurred frequently and always remained possible. Yet from a dis-
tance it appears that New Yorkers used similar words to describe differ-
ent worlds and that there was no single constitution but rather competing
constitutions.∞

The first constitutional perspective was that of a group of imperial agents.
To them the common law—any law—was a set of procedures to integrate
the British Empire. When that law failed to do so, reform was necessary. The
second perspective focused on the province’s internal development and was
expressed by the creole provincial elite who hoped to ‘‘improve’’ New York—
politically, economically, and culturally—while carrying forward the prog-
ress of English liberty. The third involved frontier settlers and oceangoing
sailors who moved freely across the empire’s borders and defied local author-
ities. Migration and lawless behavior in New York’s marchland, especially,
reflected a disregard for the formalities of legal jurisdiction that became
constitutionally significant. This extralegal activity struck many as extra-
constitutional, but its participants also drew on English legal traditions to
defend their interests.≤

These groups disagreed not only about the content of the constitution but
also about its nature and sources. Both the provincial elite and common
people conceived of New York’s constitution as fluid in source and rigid in
substance. They drew on a wide range of English constitutional resources
but held firm to the particular liberties they claimed. The imperial agents, on
the other hand, relied on fixed sources but wish to keep its substance fluid to
permit administrative flexibility. In other words, the provincial versions of
New York’s constitution were essentially lists of political and legal liberties
selected from the English tradition that defined local government and indi-
vidual freedom, while that of the agents identified hierarchical procedures
that would ensure that the right personnel controlled government. On the
one hand were two definitions of the substantive liberties of localism; on the
other was the authority of imperial personnel.
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The Epistolary Constitution: A British Empire in New York

The most elaborate constitutional perspective was that of the impe-
rial agents serving in the colony. Silently, they conflated the constitution of
New York with the constitution of the British Empire. They considered New
York a subsidiary unit of the empire and, when forced to put this belief into
legal terms, explained that the constitution of the royal colony flowed from
the crown’s prerogative and was therefore subordinate to the overarching
British constitution. The colonial constitution was ‘‘an Emblem, or faint
Representation’’ of the English original, argued New York councillor Archi-
bald Kennedy, and its sources were the commissions and instructions from
London to the royal governors. He conceded, as many of his colleagues did
not, that ‘‘Every Subject within the King’s Dominions . . . ha[s] a Right to the
common Law of England,’’ but this was only a vague baseline. Beyond it, all
aspects of government were derived from the prerogative. ‘‘If we abuse, or
make wicked Use of his Majesty’s Favours,’’ Kennedy warned, ‘‘we are, of
them, but Tenants at Will; we only hold them during Pleasure, and good
Behaviour.’’≥ Liberties abroad were defeasible grants from the crown.

The imperial agents reached back to the arguments of royalist lawyers in
the seventeenth century and invoked the royal prerogative and the ballast of
aristocracy, just as such rhetoric was becoming anachronistic in England.
Cadwallader Colden complained to London that the governor was finan-
cially dependent on the assembly and, therefore, relied more on provincial
politicians than on imperial agents like Colden. Many of these local men
were ‘‘educated in republican principles & great numbers of them (perhaps
the greatest number in some of the Colonies) Foreigners who know nothing
of the English constitution & can have no esteem of it.’’ Consequently, ‘‘little
more than a shadow of the royal authority remains in the Northern Colo-
nies,’’ and some of them were approaching ‘‘a state of anarchy.’’ He urged
London to free the governor from dependence on the assembly by granting
his true supporters, the imperial agents, permanent tenure of office, indepen-
dent salaries, and land. In short, he advocated the creation of an imperial
aristocracy on which to rest royal power within the province. Similar was
Kennedy’s lament that each governor was forced to ask on appointment,
‘‘Into whose Hands shall I throw myself?’’ Inevitably the answer was ‘‘[i]nto
whose but can best manage the Assembly.’’∂ In the hope of creating an admin-
istrative counterweight, Kennedy also lobbied for independent salaries that
would release him and his colleagues from the grip of provincial forces.
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This vision of prerogative power vested in a privileged bureaucracy, rather
than the gradually developing idea of the supremacy of Parliament, was the
imperial agents’ mainstay throughout the colonial period.∑ The prerogative
and aristocracy, like parliamentary supremacy for some others, were ways of
justifying their policies but were not intrinsic to them, for their goal was
to create an administrative elite in North America, not to empower the
crown or Parliament. Yet colonial governance as the agents described it
actually mapped well onto the contemporary English constitution, which in
practice depended on informal accommodations between the crown and the
Commons. Ironically, some of their recommendations belied the premise
that the colony was England writ small. And gradually, they denied that
analogy and tried to fit the colonies into a different conception of the im-
perial constitution.

The agents’ theory of empire was less sharp, and more realistic, than their
analysis of New York’s constitution. They assumed that the colonies ought to
serve the economic and political good of the home country, a loose collection
of ideas now referred to as mercantilism and embodied in the Navigation
Acts.∏ But the British Empire was not a coherent system. William Knox, who
cut his teeth as an imperial agent in Georgia and then served as undersecre-
tary to the Board of Trade, complained of the ‘‘total lack of plan or system’’ to
govern the colonies.π Ministers at home did not theorize much about the
constitution of New York or of the empire; their directives aboard packet
ships sailing west tell only part of its story. In addition, focus on the gover-
nors, who served temporarily, obscures more perceptive correspondents.∫

The key figures maintaining the imperial perspective were semipermanent
imperial agents such as Cadwallader Colden, William Johnson, and Archi-
bald Kennedy. They made their lives and families in North America. For
them, unlike the governors, it was ‘‘home.’’

Colden, who was born in Scotland during the Glorious Revolution and
died in New York two months after the Declaration of Independence, em-
bodied the long eighteenth century.Ω He trained as a physician in Edinburgh
and London and then emigrated to Philadelphia in 1710. Shortly after his ar-
rival, he impressed the Scottish governor of New York, Robert Hunter, who
appointed Colden surveyor general of crown lands in New York. Colden
tried to reform land distribution in the province, was well rewarded with land
of his own, and soon joined the governor’s council. For a half century, from
Hunter’s administration through the long reign of George Clinton in the
1750s and his own brief interludes as lieutenant governor, Colden remained
loyal to the crown and almost always loyal to the governor. The only ex-
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ception was Governor William Cosby, who alienated many New Yorkers
with his condescending style in the 1730s and made Colden fear for his
offices.∞≠ This experience taught Colden that his fortunes depended as much
on the good favor of ministers in London as on New York’s governors. As his
then friend Lewis Morris reported to a London minister, Surveyor General
Colden was ‘‘not only a check upon the people to prevent them from impos-
ing upon the Crown but also a Check upon the Governours to prevent them
from granting of Lands in other manner than the Crown intended.’’∞∞ The
imperial agents strove to become an independent force in imperial politics, a
check on the governor and a balance against ‘‘the people.’’

Away from politics, Colden’s first love was science. He corresponded
not only with Benjamin Franklin in Philadelphia and William Douglass in
Boston but also with the Dutch botanist Gronovius and various scientists
across Europe. His naturalism extended beyond horticulture. Land survey-
ing brought him into contact with Native Americans, which made him aware
of their strategic importance to the empire, and in the 1720s he began to
write the first English history of the Iroquois.∞≤

Within New York, Colden’s preferred companions were other imperial
officials, such as Archibald Kennedy (1686–1763), a fellow Scottish immi-
grant.∞≥ Kennedy was a longtime councillor, custom collector, and receiver
general, posts that gained him a small fortune made larger when invested in
New York City real estate.∞∂ The son of a justice of the peace, he arrived in
New York in 1710. Hunter soon gave him a key to the city, symbolizing his
access to power. Kennedy had one brother in New York, a merchant with ties
to the West Indies; another was a merchant in Surinam. His son was a captain
in the British navy. The Kennedys represented a common type: an energetic,
far-flung Scottish family expanding with the empire.∞∑ Kennedy was among
the first to see that the colonial assemblies were more powerful in practice
than in theory and thought that the contentions between them and the gov-
ernors were no more than petty disputes about ‘‘a few Pounds, when even our
All is at Stake.’’ The ‘‘all’’ was the prospect of becoming ‘‘Masters of this
Continent.’’∞∏ The imperial imperative was never out of his mind. He led a
Palatine regiment in Queen Anne’s War soon after arriving in America and
headed the four companies of British soldiers guarding the Canadian fron-
tier, a post that showed him New York’s strategic importance as well as the
need for intercolonial cooperation.∞π He also developed an appreciation for
the Indian trade and considered the Albany merchants who dominated it
traitors for doing business directly with the French. Accordingly, he and
others proposed that ministers in London appoint a superintendent of Indian
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affairs to control relations with the Iroquois.∞∫ The choice was Whitehall’s to
make, but there was only one man fit for the position: William Johnson.

Johnson (1713–74) was a brawny, gregarious Irishman who immigrated to
New York in 1738 to manage the Mohawk Valley land of his uncle and
patron, Sir Peter Warren. He also acquired tracts of his own.∞Ω Johnson soon
developed a close relationship with the Iroquois and by the 1750s was the
Briton they trusted most.≤≠ Especially after the failed Albany Congress of
1754, at which the Iroquois learned that they could not rely on provincial
officials to hold back settlers, they looked to Johnson for protection.≤∞ Be-
cause of this trust, Whitehall made Johnson the first superintendent of In-
dian affairs for the northern colonies in 1755, a post that went to his son
when Johnson died in 1774.≤≤ He also became a New York councillor, though
he rarely attended meetings two hundred miles away in New York City.

If Colden was the continent’s first British botanist, Johnson was among its
earliest anthropologists. His home on the Mohawk River became the site of
Indian conferences and cultural exchanges.≤≥ The Iroquois were, in addition
to allies, his business partners and family. Johnson was initiated as a Mohawk
brave in the 1740s, and his second wife, Molly Brant, was a Mohawk. Their
son Peter captured Ethan Allen during the revolutionary attack on Montreal
in 1775. Molly’s half brother, Joseph Brant, fought alongside another of
Johnson’s sons in the Revolution, made a diplomatic trip to London, and died
in Canada a United Empire Loyalist, as did Molly.≤∂ So far from London,
Johnson’s racially mixed family was among the most loyal to the crown. In
official and personal correspondence, Johnson rebutted claims that Native
American civilization, language, and government were primitive.≤∑ His rela-
tionship with the Iroquois provided a model of acculturation similar to the
one used by the French and Spanish elsewhere on the continent but rarely
followed by the British. Colden, with his history of the Five Nations, and
Kennedy, urging closer alliance with the Native Americans, complemented
his efforts.≤∏ The British lacked the premise of cultural exchange laid in other
European empires by the Jesuits (‘‘worthy,’’ Johnson thought, ‘‘of our Imita-
tion’’), leaving it to the imperial agents to forge analogous links—the Jesuits
of the British Empire. They similarly respected native ways but always ex-
pected conversion to fundamental principles.≤π

Other imperial agents included George Croghan, an Irish immigrant who
was William Johnson’s chief deputy; Andrew Elliot, a Scot who succeeded
Kennedy as customs collector and held a variety of offices during the Revolu-
tion; George Clarke, a longtime councillor and secretary of the colony who
emigrated from provincial England after failing as a lawyer in Dublin; Golds-
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borough Banyar, a deputy secretary of the colony who emigrated from pro-
vincial England; Thomas Pownall, who began his long career as an imperial
agent in New York as an aide to Governor Charles Hardy in the 1750s; and
the Welsh cartographer Lewis Evans. Most of the family members and depu-
ties of the leading agents conformed to the profile, sharing and inheriting
offices as property. Related coteries were the Anglican missionaries of the
Society for the Propagation of the Gospel and the military officers, such as
General Thomas Gage, who arrived to fight the French.≤∫

Though there were differences among the agents, political orientation,
administrative routine, and recreation brought them together.≤Ω Each relied
on patronage connections in London.≥≠ Yet most came from lands peripheral
to the metropolis and traveled as young men to a place even more marginal.
Consequently, they shared a perspective at once provincial and imperial. The
farther they traveled from Whitehall and the more they settled into lives
different from those of officials at home, the firmer their commitment to the
reign of Britain over the colony. Their empire was not just about trade,
though all participated in the mercantile economy on which New York was
founded and reaped its fees.≥∞ It was not just about cultivation, though they
were interested in peopling the province, especially their own lands.≥≤ Each
supported the Anglican Church and missionaries, but their empire was not
primarily about theology.≥≥ It had much to do with imperial rather than na-
tional pride, a cosmopolitanism bred in the provinces that could sound for-
eign in London. It was pride felt most deeply by men like Colden, Johnson,
Kennedy, and others, who because of birth and residence were doubly con-
cerned with their position in the empire. These provincials-turned-colonists
were the ones who negotiated the meaning of British Empire in America, and
the key word is British, not English, a distinction they helped draw. No
longer just an island, Great Britain was an expansive empire, they declared,
they who were supposed to make its authority real.≥∂

The administrative and commercial networks of the empire rested on
similar social foundations but were not identical. The mercantile ‘‘citizens of
the world,’’ whom David Hancock has chronicled, offer an illuminating com-
parison. The ‘‘citizens’’ migrated from the margins of Great Britain to Lon-
don, its geographic and social core. They helped construct the infrastructure
of the empire: employment and interest group networks, trade routes, and
integrating media of exchange. They too built and exploited the resources of
the empire.≥∑ But the American agents’ location on the fringe, their move-
ment from one province to an even more remote outpost, and their official
positions gave them a different perspective on the imperial project. They
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were forced to grapple with and articulate the whole enterprise as an empire,
a political and legal unit, not just a series of business opportunities.≥∏ This em-
pire was distinguishable from the Atlantic commercial network with which it
partly overlapped. Trade occurred wherever merchants could profit; defini-
tion of the empire demanded self-conscious thought about the role of law in
its expanding periphery. Those who administered authority overseas were
compelled to put pressure on these often rudimentary legal ideas. The em-
pire was, ironically, best served by provincials, its constitution articulated
most clearly far from London.

The imperial agents acknowledged the existence of a place named New
York, but for them the empire flowed west across the Atlantic and would roll
naturally across the continent. The boundaries of individual colonies, on the
other hand, were the accidental lines of settlement. To be sure, New York
was the continental headquarters of the military as well as the northern
terminus of the imperial postal service. And the Hudson River was, in Ken-
nedy’s phrase, ‘‘the Center and Key of the Continent.’’≥π But a key opens
something of greater value.

Johnson’s title exemplified this transcolonial perspective. Though based in
New York, he was superintendent of Indian affairs for ‘‘the northern colo-
nies.’’ (His counterpart for the southern colonies was John Stuart.) Another
example is Kennedy’s statistical approach to the continental colonies, treat-
ing them in the aggregate as ‘‘the northern colonies,’’ as opposed to the West
Indies in the Caribbean.≥∫ Most illustrative is Colden’s map of the marchland
province appended to the second volume of his History of the Five Indian

Nations.≥Ω This map represents New York as aqueous, full of rivers and lakes
leading to the heart of the continent and beyond, ‘‘a Scene of inland Naviga-
tion as cannot be parallel’d in any other Part of the World.’’∂≠ The land east of
these lakes, including New York, seems foreshortened: there is not much of
it, and there is as much water as land on the continent. But this makes sense
from Colden’s perspective. He came from an island nation and crossed the
Atlantic three times as a young man.∂∞ The British of his day were comfort-
able on water, which was the transportation network of their empire and
easier to navigate than land, with its human and topographical barriers. On
Colden’s map, the Hudson and Mohawk Valley waterways offered a way to
transect the mountains, a familiar element passing through an unknown en-
vironment, making New York the staging area for imperial aggrandizement.

Imperial agents such as Colden, Kennedy, and Johnson were charged with
enforcing the constitution of this empire. But constitutional practice was not
a purely legal affair, and none of these men was a lawyer. The imperial
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scheme was not defined in letters patent or statute books, though there were
laws designed to shape some imperial activities. Restricted by the verbal
conventions of the English constitutional canon, the colonial and imperial
constitutions were rarely defined sensitively by its official representatives
even when they responded to the Board of Trade’s query. More precise
answers would have required an assessment of the very process of inquiry
because the imperial constitution was primarily a network of those loyal not
just to significant ministers but ultimately to the crown: an abstract symbol of
the empire. These agents of the crown were more anxious about defining
its interests in America than were the mercenary governors or the Board
of Trade in London.∂≤ By the mid-eighteenth century, the agents supplied
most of London’s information about the colonies, eclipsing informal interest
group networks.∂≥ They also recommended policies and enforced those pol-
icies as best they could. As such, they were mirror images of the assembly-
sponsored colonial agents who lobbied for provincial interests in London.
The agents invoked the crown’s prerogative as if it had independent constitu-
tional force, yet they were the ones who, in the colonial setting, gave mean-
ing to royal power. Closer to the experience of colonization, their pursuit of
empire largely was the empire. Consequently, the crown’s interests blended
imperceptibly with their own, and some saw them as self-interested. This
conflation of public and private gain, however, also meant that these agents
believed that there was a transcendent imperial interest. They represented
the crown along with the successive governors, serving those holding that
commission but also holding their own. They developed a sharp imperial
perspective working with one another on the ground. Day after day these
agents grappled with the concrete problems of imperial administration and
wrote about their efforts to one another and to ministers back in London. In
these letters they repeated themselves, developing a stock of images and
phrases that formed a discourse of report, complaint, analysis, and policy
recommendation. In those letters they accumulated the administrative capi-
tal of empire.∂∂ As a result, a working description of the imperial constitution
of New York is located in the correspondence of the imperial agents. Theirs
was an epistolary constitution.

The Provincial Constitution of Improvement

Andrew Elliot, the Scot immigrant who succeeded Archibald Ken-
nedy as customs collector, complained at midcentury that colonists did not
act for ‘‘the Good of the Country,’’ meaning North America. The idea of the
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public interest, which he admitted was manipulable, ‘‘must sometimes be of
Service.’’ But on the west side of the Atlantic, ‘‘theres no such word known
for no Body owns this as their Country, even country borne call Britain or
Holland home & it really cant well be otherwise for when people come out
here its with a view to gett Money & then return but when they find thats not
to be done they’re obliged to Settle here where to the last they are railling at
the Country & wishing to end their days at home. The Children learn the
same from their parents but I make doubt but it will be quite otherwise with
the next Generation & it will be good for the Country when it is so.’’∂∑ There
were always mercenaries in New York. But Elliot made the mistake of equat-
ing his arrival with the province’s origins and failed to see that there were
already second- and third-generation New Yorkers beginning to own the
province as their country.

Constitutional authority did not only flow transatlantically. Local sources
of power, epitomized for the imperial agents by the assembly, hindered the
enforcement of the imperial policy. But this force involved much more than
‘‘the power of the purse.’’∂∏ By the mid-eighteenth century, a provincial self-
consciousness, defined in part against London but also in relation to neigh-
boring colonies, emerged. Many began to imagine New York—long a glori-
fied trading post—as a place with a distinct cultural identity. These cultural
initiatives were premised on a felt sense of legal autonomy and helped gener-
ate an interpretation of New York’s constitution expressed in the familiar
terms of English constitutionalism, especially the common law. In the press,
new periodicals, and assembly journals, New Yorkers were articulating a
provincial constitution of improvement.

The process was creolization. ‘‘Creole’’ has many connotations, but here it
means simply one who was born in the province and treated it as home yet
still could be considered, perhaps considered himself, ‘‘not ancestrally indig-
enous to it.’’∂π Born in New York, these people were not natives in the
existential sense—not, as they informed the metropolis, like the ‘‘savages.’’
They were civilized.∂∫ Creole New Yorkers had a kind of dual identity. They
were of European extraction, usually from some provincial part of Great
Britain, and they considered this lineage an important source of political and
cultural definition; they also began to look at their daily relationships with
the place and people around them as primary reference points for identity.
They were colonists in comparison with people in the metropolis, and they
were colonizers in relation to the Native Americans. In short, elite creoles
were proudly part of an empire larger than their piece of it, but they were
becoming ever more proud of that piece. Empire and province, like province
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and city, were overlapping and interdependent, but not identical, categories.
These axes of identity coexisted with only minor tension for a century.∂Ω

Empire, province, city: each jurisdiction fitted into the other, and each was
the object of improvement. The spirit of improvement was a defining charac-
teristic of the eighteenth century and not limited to one place within the
empire or to one group in each place.∑≠ One of its earliest promoters in New
York was Cadwallader Colden. During a respite from politics in 1728, Col-
den withdrew to his country estate in the Hudson Valley, studied botany, and
pondered the Newtonian universe. But the drawback of retirement—a con-
centrated form of the drawback of being in America—was the loss of friendly
communication familiar to this Edinburgh native. ‘‘I wish that a certain
number of Men would enter into a Voluntary Society for the advancing of
Knowledge,’’ Colden wrote Boston physician William Douglass, ‘‘& that for
this purpose such in ye Neighbouring provinces as are most likely to be will-
ing to promote this design be invited to enter in to it.’’∑∞ Many felt similarly,
but although his epistolary society was never founded, others, mostly local
and specialized, were.

Voluntary associations designed to enliven colonial society flourished in
the mid-eighteenth century, and New York City was in the vanguard.∑≤ The
title of a projected issue of the Independent Reflector, one of the first colonial
periodicals and modeled on English magazines like the Tatler and Spectator,
conveyed much of the New York improvers’ anxious hope: ‘‘On Our Defect
of Public Spirit: Its Beneficial Influences in Philadelphia.’’∑≥ Though many
participated in the movement, the creole elite took the lead.

This provincial improvement cannot be labeled either Anglicization or
Americanization, as the participants were becoming at once more metropoli-
tan and less a part of the British Empire as it was conceived by its agents.∑∂

Imperial officials did not forcibly Anglicize the American colonists. Rather,
the settlers Anglicized themselves as a strategy of colonial empowerment.∑∑

Although most of their improvements were confined to New York City, the
identity of names and its relative importance blurred, for them, the distinc-
tion between the city and the whole colony. Their seaport opened onto an
ocean highway, up and down the continent and back to Britain. New Yorkers
operated on the edge of a vast marketplace and helped link the British Isles to
the West Indies, and most had no reason to imagine a world without those
ties.∑∏ Oriented longitudinally along the Atlantic coast, the provincials’ com-
petitive ethos and striving for improvement could have divided the colonies,
internally and intercolonially, and to some extent they did, sowing long-
lasting animosities. This was especially true between the mainland colonies



86 } Imperia in Imperio

and the Caribbean colonies, which seemed to New Yorkers to receive more
favorable treatment in London.∑π However, this spirit of improvement also
laid the groundwork for cooperation.∑∫ Trade generated rivalries as well as
connections, visions of New York as part of a large empire and also as an
empire itself. ‘‘Every Thing conspires to make New-York the best Mart on the
Continent,’’ exclaimed lawyer William Smith Jr. in 1753.∑Ω Provincialism
always contained its opposite, and Smith’s celebration of New York’s geo-
graphic advantage was an argument directed to London, not a prelude to
independence. Life on the empire’s edge involved endless comparison with
other parts of the empire and shifts in perspective to assess economic, politi-
cal, and cultural opportunities.

Sponsored with a pride born of feelings of inferiority, these associations
included, in addition to the assembly itself, a bar association called the Law
Society, New York Society Library, New York Hospital, ethnic fraternal
organizations, the chamber of commerce, the Society for the Promotion of
Useful Knowledge, the Society of Dissenters, and other incorporated and
quasi-corporate bodies.∏≠ They involved families such as the Livingstons,
Smiths, Morrises, DeLanceys, and Philipses, among other Scottish, Hugue-
not, and Dutch descended families that had been in the province for two or
more generations. These families were related by blood, marriage, educa-
tion, trade, and land, creating less a caste than a skein of complementary
social, commercial, and political interests.∏∞ The provincial families could
often divide against one another, as with the famous Livingston-DeLancey
feud in the late colonial period.∏≤ But this confirms the flexibility of their
connections as well as their shared concerns. Moments of conflict did not
undo underlying patterns of association.

These creole improvers built on the province’s position as an entrepôt. It
would still be that, but its residents would also manufacture culture for them-
selves and neighboring provinces. And this required substantial legal auton-
omy. Creole New Yorkers were bred in an environment thick with claims of
autonomy in a place that was, in fact, governed largely from within. English
law both helped create the perception that New Yorkers were free and pro-
vided the lexicon to express the experience of self-regulation. The provincials
fastened on certain legal traditions, particularly corporate freedom and the
liberties of Englishmen, which in turn fueled their perception that within
New York they were free to carry on civil and social business as they pleased.∏≥

The issue was not legislative supremacy in the abstract. It was a question of
jurisdiction: Which institution had power where? New Yorkers wanted the
political, or legislative, freedom of an equal dominion and the legal liberties of
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an English county. These traditions were impeccably English. Yet they were
used to express legal and political innovations that were not fully apparent
even to the provincials and to beget numerous self-governing institutions of
which the colony itself was only one. In short, they created the discrete legal
space of New York and declared jurisdiction over its essential activities.

William Smith Jr.’s History of the Province of New-York (1757) was an ex-
pression of this provincial coming-of-age. Smith was the son of a Morrisite
lawyer, and he learned his law and politics from his father. He dedicated the
history to Lord Halifax, first lord of the Board of Trade, and wished to
inform metropolitan English readers that ‘‘the provinces are different in their
Constitutions, and with respect to government, independent of each other.’’
On the title page, he quoted Liberty by James Thomson, a Scot who was the
unofficial poet laureate of the empire:

Lo! Swarming o’er the new discover’d World,

Gay Colonies extend; the calm Retreat

Of undeserv’d Distress. . . .
. . . Bound by Social Freedom, firm they rise;

Of Britain’s Empire the Support and Strength.∏∂

Across the Atlantic in the ‘‘new discover’d World,’’ creole Britons built cul-
tural organizations within their internally free province that would, they
promised, redound to the glory of the empire.

The Incorporation of New York

The provincials’ most interesting legal innovation was their use of
the corporate form. The corporation originated in Roman law as a political
subdivision with internal autonomy, a collective body to which the ultimate
authority delegated part of its dominion. It was a labor-saving device for an
overextended central authority. As such, the Norman conquerors of England
used it to subdue competing sources of authority.∏∑ On the other hand, pock-
ets of power, such as towns and boroughs, already existed throughout En-
gland, and a corporate charter at once recognized their relative autonomy and
subjected them to the crown. Hence there was some ambiguity when the
crown ‘‘granted’’ a charter, especially prescriptive charters, which involved
the legal fiction of delegating authority to existing towns.∏∏ As a result, the
corporation, wrote legal historians Frederick Pollock and Frederic W. Mait-
land, was ‘‘a very contentless idea, a blank form of legal thought,’’ but one that
everywhere ‘‘is implicated in a system of local government.’’∏π This ambiguity



88 } Imperia in Imperio

pervaded colonial corporations. Colonial trading companies emerged in the
late sixteenth century as a means for merchants to gain royal approbation and
for the crown, in turn, to regulate this new brand of foreign policy. Following
this precedent was the corporate form of the colonies themselves, even of the
proprietary, later royal, colony of New York.

Practical autonomy throughout most of the colonial period supported this
premise of common-law corporateness. In practice, the colonies seemed close
to realizing that ‘‘Solecism in Politicks’’ feared in the eighteenth-century:
imperium in imperio, each a sovereign body within a sovereign body.∏∫ An
ambiguous reciprocity of power pervaded the colonial arrangement and be-
lied the theory that the crown had created it. ‘‘We are no more than a little
Corporation,’’ Archibald Kennedy argued to deflate provincial power, ‘‘in the
same manner as a Mayor, Alderman, and Common-Council are impowered,
by his Majesty’s Letters Patent. . . . [E]very Law made, that in any Shape
clashes or interferes with the Laws of Great-Britain, are ipso Facto, void.’’∏Ω

The provincial improvers agreed.π≠ To them, however, a charter was a license
for internal autonomy. New Yorkers had no official charter, but they had the
experience of corporate freedom, a kind of customary charter, which to them
was just as good.π∞ They also had their legislative Charter of Libertyes of
1683, a corporate platform for English rights that they cited for generations
even though the crown had disallowed it. In addition, the tradition of corpo-
rate thought affected the way New Yorkers structured their improvements.
The cities of New York and Albany, the college, the chamber of commerce,
the hospital, the library, and some churches received corporate charters from
the governor. There were many other quasi-corporate bodies with structures
and by-laws approximating those of corporations.π≤

The debate over the incorporation of King’s College in the 1750s illus-
trates the improvers’ innovative use of the corporate form. ‘‘He must be a
Stranger to History and the World,’’ wrote William Smith Jr., ‘‘who has not
observed, that the Prosperity, Happiness, Grandeur, and even the Strength
of a People, have always been the Consequences of the Improvement and
Cultivation of their Minds.’’ Education was a means to improve the province.
However, ‘‘we are not only surpassed by several of our Neighbours, who have
long since erected Colleges for publick Instruction, but by all others, even in
common Schools.’’ At the least, a college deserved the assembly’s immediate
attention.π≥ While most elite New Yorkers supported the idea of a college,
they disagreed about how it should be established. Some creoles opposed a
crown-chartered, Anglican college because they believed that ‘‘Societies have
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an indisputable Right to direct the Education of their youthful Members,’’ an
argument complementing claims for political autonomy.π∂ William Living-
ston, a younger son of the upper manor Livingstons, proposed instead a
nonsectarian Protestant school founded on a charter bestowed by the provin-
cial assembly, called an ‘‘Act of Incorporation.’’π∑ Like the legislative Char-
ter of Libertyes seventy years earlier, this hybrid form defied legal ortho-
doxy, for it was an established common-law principle that the king’s consent
was necessary to create a corporation, and one corporation could not incor-
porate another.π∏ Livingston, Smith, and John Morin Scott—the three Yale-
educated lawyers known as the ‘‘New York triumvirate’’ that engaged in
provincial boosterism for a generation—devoted several issues of their In-

dependent Reflector and a series of newspaper articles entitled ‘‘The Watch-
Tower’’ to support the provincially chartered college. They believed that this
power of incorporation fell within New York’s jurisdiction.ππ

The proposal was denounced by Anglican minister Samuel Seabury,
whose In Defence of the Constitution, published under the pseudonym ‘‘John
Englishman,’’ demonstrated that the triumvirate did not have a monopoly on
constitutional argument.π∫ At issue was ‘‘the true meaning of the words,
English Constitution.’’ Seabury viewed the nonsectarian proposal as a Presby-
terian gambit. ‘‘The want of secular power,’’ he claimed, ‘‘not of religious

liberty, is what they greatly lament, and ardently wish.’’ The bill proposing a
legislatively controlled, nondenominational college was the first step toward
abandoning the constitution. After that, the ‘‘transition [would] be made
easy, from a state of irreligion and prophanity, into a state of the worst super-

stition and slavery.’’ Though the vision of a society based on common rather
than individual interests was held by both sides, the Anglicans could not
separate common creed and common interest. The remedy for religious
diversity was to leave education to ‘‘the true religion established.’’πΩ Seabury,
who became the first president of King’s College, had a point: the push for an
ecumenical Protestant college was at least as much a local political maneuver
as it was an expression of religious principle. Most opponents of the triumvi-
rate were provincials themselves, revolving around the DeLancey family
rather than the Livingstons. The DeLanceys controlled the assembly at the
time and were Anglican. At this moment, at least, their service to the prov-
ince coincided with the crown’s interest.

In the end, King’s College received a charter from the governor, as agent
for the crown. But provincials of all denominations attended the college and
were its ‘‘governors,’’ controlling that corporation as they did others.∫≠ With
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or without royal charters, most of these institutions were, as a practical
matter, corporations within a corporation. They were part of the construc-
tion of the legal space of New York in which creole improvers assumed
jurisdiction over many essential civic activities: law, commerce, police regula-
tion, discipline of military personnel, and the disputes that were heard in
England in ecclesiastical courts. They sought liberty inside the empire. They
never intended for that liberty to become something more. Neither would
they allow it to become anything less.

English Liberties in Creole New York

The provincial improvers never doubted their own loyalty because
‘‘the rights of Englishmen’’ were central to their legal thought, and only one
of those was the right of internal legislation. They spoke a constitutional
idiom of Britain, though a localist dialect derived from seventeenth-century
England that fitted the improvement of eighteenth-century New York.∫∞ An
anonymous writer in 1747 warned that the days when the kings ‘‘were Sub-
ject to the Rules of Law, and Reason’’—when, for example, they had relied
on local revenue collection—were passing.∫≤ About the same time, New
Yorkers protested a parliamentary bill that declared that the assembly ought
to obey royal instructions. ‘‘If such act Doe pas in a law,’’ warned Henry
Beekman, ‘‘[it would] strike Immediately at the Liberty of the Subject and
Establish arbitrary power to all the Continent and Islands in America & Else
under the King’s Dominions.’’∫≥ Once again New York’s Anglicization fol-
lowed a peculiar path, making it less like a little England than a large self-
governing, and jealous, county.

British American colonists were always reluctant to raise revenue. In the
mid-eighteenth century, the target of this resistance shifted from the gover-
nor and king to the whole Parliament, which of course included the king.
The demand for local autonomy remained constant. During Queen Anne’s
War, while pressed by metropolitan officials to provide supplies, Governor
George Clinton demanded that the assembly raise adequate funds.

Consider, Gentlemen, by what Authority you sit, and act as the General
Assembly of this Province! I know of none but the Authority of the King’s
Commission and Instructions to me, which are alterable at his Majesty’s
Pleasure. You seem to place it upon the same Foundation with the House
of Commons of Great-Britain. . . . If so, you assume a Right to be a Branch
of the Legislature of the Kingdom, and deny your Dependence and Sub-
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jection on the Crown and Parliament. If you have not the Rights of the
House of Commons of Great-Britain, then the Giver of Authority by
which you act, has, or can put Bounds and Limitations, upon your Rights
and Privileges, and alter them at Pleasure.∫∂

This had been the official version of New York’s constitution from the
beginning, although the crown’s agents sometimes flattered the assembly to
garner support for imperial projects like war against France. If New Yorkers
deserved the liberties of Englishmen, they owed the duties of Englishmen
too. In one attempt to raise revenue, Governor Benjamin Fletcher told the
assembly that ‘‘there are none of you but [t]hat are bigg with the priviledge
of Englishmen, and Magna Charta, which is your right.’’ Liberties carried
duties, which if shirked would bring metropolitan scorn. ‘‘[L]et not any op-
portunity be given to any person to asperse you with that new coind name of
Jacobites,’’ he warned, ‘‘but let us show a zeal and good affeccon for their
Majesties and their government.’’∫∑ Fletcher’s successor, the Earl of Bel-
lomont, similarly spoke of the reciprocal relationship between rights and
duties. Because New Yorkers were ‘‘under the best Constitution of Laws, . . .
they must be obedient to English laws.’’∫∏ A generation later, in a plea for
financial support, Lieutenant Governor George Clarke told the New York
assembly that ‘‘Your constitution is built upon a plan nearly resembling that
of England, as the nature of the thing would admit of: Why would you not
then tread in the steps of a British Parliament?’’∫π Provincial envy of the
metropolis could work for as well as against royal officials.

The key to provincial reasoning about parliamentary regulation was not
whether that body could legislate for the colonies. Clearly it could and had.
Rather, provincial logic rested on the distinction between internal and exter-
nal regulation, taxation and regulation, or between the part of governmental
authority possessed within the province and that still held in London. The
assembly conceded that ‘‘his Majesty, and the Parliament of Great Britain,
have a right to regulate the trade of the colonies and to lay duties on [im-
ported] articles that may interfere with the products or manufactures of
Great Britain, or any other parts of his Majesty’s dominions.’’ But this right
‘‘exclud[ed] every taxation, internal or external, for the purpose of raising a
revenue on the subjects in America, without their consent.’’∫∫ This distinc-
tion had deep roots in English history, and the crown’s violation of it was one
cause of the English Civil War. New Yorkers also invoked the example of
Ireland. ‘‘The Fidelity and Dependance of the Kingdom of Ireland, and the
Colonies,’’ the assembly wrote in 1765, ‘‘have always been firmly secured,
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though untaxed by the Parliament of Great-Britain.’’∫Ω The line between
regulation and taxation defined English freedom. Councillor and merchant
John Watts complained to Governor Robert Monckton that if London ig-
nored the distinction between trade regulation and taxation, ‘‘the Atlantick
makes the difference between a Freeman & a Slave.’’Ω≠

William Smith Jr. was the most consistent advocate of New York’s corpo-
rate autonomy. The Revenue Act of 1764 was the British Parliament’s first
serious attempt to raise support for imperial administration by taxing colo-
nial trade. Although the act actually cut duties on molasses in half, it included
new means of enforcement, the most controversial of which was the prosecu-
tor’s power to try cases in a new, juryless vice admiralty court.Ω∞ Smith wrote a
petition to the House of Commons on behalf of the colonial assembly. The
petition was a familiar mode of resistance literature; it was one of the few
formal ways that subjects could raise their concerns to the metropolitan
legislature and the crown. The American colonists turned increasingly to
petitions as successive ministries levied new taxes and imposed new regula-
tions. Smith explained that local autonomy was necessary to secure all other
rights ‘‘established in the first Dawn of our Constitution.’’ If these were lost,
‘‘Liberty, Property, and all the Benefits of Life, [would] tumble into Insecu-
rity and Ruin.’’ In addition, the deprivation of such rights would ‘‘dispirit the
People, abate their Industry, discourage Trade, introduce Discord, Poverty
and Slavery; or, by depopulating the Colonies, turn a vast, fertile, prosperous
Region, into a dreary Wilderness; impoverish Great-Britain, and shake the
Power and Independency of the most opulent and flourishing empire in the
World.’’Ω≤

Smith’s petition was the model for similar ones by the other members of
the New York triumvirate, William Livingston and John Morin Scott. ‘‘By
improving a Country inhabited only by Savages,’’ Livingston wrote in his
petition to the House of Lords, New Yorkers had increased Britain’s trade so
that it might soon ‘‘equal the greatest Empire recorded in the Annals of
Fame.’’ Growth would continue unless ‘‘checked by a new Model of our
Constitution, and an Abridgment of the essential and fundamental Rights of
Englishmen.’’Ω≥ The power of local taxation, which the Revenue Act abridged,
was supported by English custom and history, survived the Norman Con-
quest, and was even a ‘‘natural Right of Mankind.’’ Such a durable liberty
surely extended to the British colonies.Ω∂

In his parallel petition to the king, Scott focused on the right to represen-
tation and to a jury trial. He also made explicit an additional basis for English
liberties abroad: the successful settlement of a ‘‘wilderness.’’ Taxation was a
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matter for local legislation, and the jury trial was inviolable. The former was
an indisputable English right and the latter an ‘‘antient Badge of English Lib-
erty.’’ Both were guaranteed in the ‘‘Charter of Libertyes and Priviledges,’’ in
which ‘‘a political Frame was erected, in the nearest possible Resemblance to
that of our Mother Country.’’ Although the crown had rejected the charter
twice, this was a legal world in which such formalities seemed not to matter;
the customary principles beneath them did matter. Scott argued that there
were, in addition to the charter, three other bases of New Yorkers’ consti-
tutional equality with Englishmen: the liberties earned by settlement, the
structure of their government, and custom. New Yorkers had a Charter of
Libertyes; their immigrant ancestors carried with them the rights of English-
men; they replicated English government by establishing a governor, coun-
cil, and assembly; and this system had persisted for nearly a century. The
right of self-taxation, ‘‘whether inherent in the People, or sprung from any
other Cause, has received the royal Sanction, is the Basis of our Colony State,
[has] become venerable by long Usage,’’ and was ‘‘fundamentally woven into
our Constitution.’’ The colonists had further earned these rights by long
service against New France, culminating in the conquest of Canada, ‘‘the
most luminous Event, that ever adorned the Page of English History.’’ These
were the arguments of a lawyer accustomed to pleading in the alternative. In
sum, the enjoyment of the liberties of Englishmen abroad and ‘‘the Lustre of
the British Empire’’ went hand in hand.Ω∑

Similar petitions followed the Stamp Act in 1765, the New York Restrain-
ing Act in 1767, and the Coercive Acts in 1774.Ω∏ William Smith Jr. reflected
sadly on the ‘‘new and awful Idea of the Constitution’’ that Great Britain
expounded over these years. ‘‘You Americans are absolutely ours,’’ Parlia-
ment seemed to say: ‘‘We may dispose of you, your Commerce, your Lands
and Acquisitions as we please—You have no Rights—The Patents of our
Kings to your Ancestors do not bind this Nation. The Privileges and Securi-
ties of English Men cannot be yours, unless you return to the old Realm.—
Our antient Indulgences, were temporary Permissions.’’Ωπ From the east side
of the Atlantic, New York’s constitution was a matter of ‘‘grace’’ rather than
‘‘right’’ and could be repossessed at will. What New Yorkers wanted was to
retain the local autonomy they had long experienced, ‘‘restoration’’ rather
than revolution. They wanted the ministry to recognize their ‘‘unalienable
Rights as Englishmen’’ such as consent to taxation, jury trials, good behavior
tenure for judges, and the right to print paper currency. There were also
some new grievances, called the ‘‘intolerable acts.’’ One was the Quebec Act,
which restricted the fur trade and permitted Catholicism in the French ces-
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sion. Another was the statute that closed the port of Boston, punishing an
entire city ‘‘without the Formality of a Trial.’’ Again, the petitions, which
proliferated in the 1760s, and resistance, which increased in the 1770s, were
qualitatively distinct from rebellion, the ultimate recourse available to vin-
dicate the English constitution. The protests, the assembly informed the
House of Commons at late as 1775, were designed to make the ‘‘Union’’
between Britain and American colonies ‘‘permanent and solid.’’ The way to
do so was to allow the colonies ‘‘to participate of that Constitution, whose
direct End and Aim is the Liberty of the Subject.’’Ω∫ Provincial interests and
the liberty of the colonial subject served the empire’s interest.

The triumvirate wrote these memorials for the assembly, and the assembly
helped organize provincial resistance to the crown and Parliament. But de-
fense of the colonial constitution was not limited to the assembly. Many
people involved were not assemblymen, and the movement included other
institutions. Nor did all the provincial improvers become revolutionaries.
Some remained loyal, including Smith, who spent his last years as chief
justice of Quebec.ΩΩ Smith lamented that the metropolitan government had
‘‘opened Pandora’s box’’ with the new taxes of the 1760s and failed to see that
‘‘to tax the colonies by act of Parliament, was totally to disanglify them.’’ It was
part of the colonists’ constitutional heritage to insist on this freedom. The
settlement of North America confirmed that they deserved such English
liberties. Even people unfamiliar with liberty, like ‘‘Russians and Turks,’’
would claim this right if they had ‘‘conquer[ed] America.’’∞≠≠

Smith here made the point of contention too fine. He knew that behind
the issue of taxation lay the larger problem (in his words) of disanglification.
The creole improvers began to see that their cultural institutions were inte-
gral not only to the functioning of their daily lives but also to their identities
as Britons in New York. For generations, local associations and government,
not metropolitan directives, had given form to colonial life.∞≠∞ The practical
experience of self-government was at the root of their protest, and New York
lawyers expressed this felt sense of freedom in the terms of the constitu-
tionalism learned from the common-law canon. Gradually the lawyers’ con-
ception of liberty became the interpretive lens for many, though not all saw
the same landscape of freedom.

The protesters never made precisely clear what they meant by ‘‘constitu-
tion.’’ They were looking for words to express their sense that they should
control their society. Constitutional arguments created a discursive site
where the colonists could maintain, within and outside established political
institutions, that they enjoyed some autonomy and deserved the liberties of
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Englishmen. Some of those institutions were political, like the assembly in
New York and the right of petition. Some were legal, like the colonial courts
that New Yorkers dominated and that served their interests so effectively that
they rarely sought review of their cases in the Privy Council. Other institu-
tions were not clearly legal or political. The provincial elite, for example,
resorted to printed literature and boycotts. John Reid points out that the
colonists collapsed most political debates into legal terms.∞≠≤ This was true of
their behavior as well as their words. There was no clear distinction between
law and politics; colonists believed that policy should serve and be amena-
ble to legal norms—to the norms of the English constitution, whose basic
function was to restrain power and protect liberties. Representation and
common-law procedures were the most effective means of enforcement but,
again, not the only ones. This experience of local self-rule, defended with
traditional English means, was their constitution.

Rather than a precise set of institutions and rights, this constitution cap-
tured claims for autonomy that involved political and cultural institutions.
There was a federal quality to the provincials’ thought, but they developed
no theory of federalism.∞≠≥ The flexibility and eclecticism of their constitu-
tional resources served them so well for so long that there was little incentive
to define their conception of empire more precisely. Indeed, they chafed at
any rigid conception of the imperial constitution. Despite all their pamphlets
and petitions, the provincials rarely explored the relationship between the
colonial constitution and the English constitution. The exceptions came in
the decade before the Revolution. Some colonists sketched plans for an
American parliament that would have the same jurisdiction on the west side
of the Atlantic that the British Parliament had on the east. For decades there
was no contradiction between provincial and imperial loyalty, and the very
diffuseness of the colonists’ constitution allowed them to petition for English
liberties without ever asking whether such was consistent with membership
in the empire. They assumed that the two constitutions were similar. To the
degree they differed, the colonial constitution was somehow coordinate, not,
as for the imperial agents in New York and the ministry in London, subordi-
nate to the English constitution. This allowed many of the colonists to resist
royal administration at one moment and participate in it the next. When
William Livingston received a copy of Catherine Macaulay’s History of En-

gland from the author, who praised Livingston as ‘‘one of the most distin-
guished Guardians of the American Liberty,’’ he complimented her history
of their shared culture and observed ‘‘that nothing will satisfy us short of a
Constitution similar to that enjoyed by our fellow Subjects at home and
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established upon such a basis that any infringement of it by the Parliament be
deemed so fundamental a violation as would absolve us from all dependence
on the Mother Country.’’∞≠∂ English and American liberty were identical to
him. While the creole elite often celebrated the empire, they increasingly
reserved primary loyalty for the province. The ambiguous relationship be-
tween the two was, for them, the constitution of the empire.

Sometimes that loyalty was more narrowly circumscribed, limited to the
seaport city and its immediate hinterland. Sometimes the empire, and its
constitution, might exist on an altogether different plane. ‘‘Never had a na-
tion such a prospect as Britain of erecting a vast and durable empire,’’ Wil-
liam Livingston proclaimed five years after the end of the Seven Years’ War.
Then he shifted his focus from the Atlantic to the continent, ‘‘an inheritance
from ocean to ocean’’ that was the ‘‘indispensable substratum of empire.’’
There was land ‘‘amply sufficient for hundreds of millions’’ that could be
settled ‘‘without the guilty effusion of human blood.’’ There was, charac-
teristically, little notice of the native population. Following this came the
familiar trope of translatio studii, which Livingston may have derived from
Bishop George Berkeley. The difference was that liberty, not learning, was
the cargo of his westward moving empire. Rather than imagine indepen-
dence outside the British Empire, Livingston envisioned ‘‘a Phoenix state’’ in
America that might, someday, take the lead within it: ‘‘The day dawns in
which the foundation of this mighty empire is to be laid, by the establishment
of a regular American constitution. All that has been hitherto done, seems to
be little beside the collection of materials, for the construction of this glori-
ous fabrick. ’Tis time to put them together. The transfer of the European
part of the great family is so swift, and our growth so vast, that, before seven
years roll over our heads, the first stones must be laid.’’ ∞≠∑

New Yorkers, drawing on the corporate tradition and the liberties of
Englishmen, layered sovereign body beneath sovereign body in their effort
to construct that empire, and the resulting lines of power were difficult to
trace. Solecism of political theory though it was, the colony was an experi-
ment not just of imperium in imperio. Its epigraph might have been imperia in

imperio: multiple empires within the empire.

The Marchland Constitution and the ‘‘Lawless’’ Frontier

Such were the coordinates of the midcentury British Atlantic em-
pire: London to New York; Canada to the West Indies. But, as William
Livingston’s paean revealed, there was another geographic factor at work: a
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continent of unknown extent. Land speculators among the provincial elite
thought that the northern and western parts of the province would be the
scene of the most promising improvement. Similarly, the imperial agents
never fixed their eyes only on London; they also looked west. Out there was
the future of the empire.

Many small farmers, traders, liberated servants, sailors, and newly arrived
immigrants agreed. While not consumed by the civic consciousness of the
more established provincials, they too embraced the ethos of improvement,
especially involving agriculture and trade.∞≠∏ Sailors best embodied this ethos
on the oceanic frontier, usually working within the discipline of their ships
but occasionally running away from their captains in protest and sometimes
turning the world of the sea ‘‘upside down’’ as pirates.∞≠π In the colonial
backcountry there were similar negotiations between settlers and specula-
tors, each hoping to use the other as together they evaded imperial law.
Settlers and speculators carried a variant of English enclosure into the Amer-
ican continent. From one angle, the pattern of settlement looked like a safety
valve for the effects of enclosure at home; from another, it appeared to be
a transplant of that elemental English institution.∞≠∫ On the west side of
the Atlantic, however, the common landholders displaced were not British,
and landholding became in practice less tenurial and more allodial. No one
seemed seised of the land except those who could put it to cultivated use.

The constitution of New York and the empire in the mid-eighteenth
century cannot be grasped without an account of this popular energy that was
channeled into migration.∞≠Ω The belief that one could move at will, leave
social and political ties in one jurisdiction and resettle in another, repeatedly,
was expressed in the perpetual migrations from the British Isles and northern
Europe to the mainland colonies and the continuation of this movement on
the American continent. This migration provides the context in which to
understand the few legal expressions of its participants. Here was a roughly
articulated marchland constitution, a fundamental law carried on the legs of
thousands of endlessly migratory Europeans of various ethnic backgrounds.
Unlike most modes of resistance, it was not choreographed by custom or the
elite.∞∞≠ It was, nonetheless, a vital strand of popular constitutionalism—a
kind of lived constitutionalism that reflected how thousands of colonists
experienced authority and how they wished to restructure it.

There was a tradition of migration in Europe, and many of the North
American settlers may have considered the transatlantic voyage simply an-
other leg in a multigenerational journey.∞∞∞ But the dynamics of space and
people, of land and labor, changed in the colonies. The persistent migration
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in North America toward land viewed as underpopulated has been long
studied but is not fully understood. Recently, historians who observe that
neither geographic determinants nor Malthusian imperatives can fully ex-
plain ‘‘the impulse to move’’ to and across the American continent have
focused on the complex web of land speculation.∞∞≤ The search for a causal
relationship between speculation and migration is circular.∞∞≥ But the supply-
side argument should not be exaggerated. Although speculative interests
promoted and facilitated migration, they cannot fully account for the cease-
less mobility in New York or any other colony. Speculators would not have
taken risks without believing that there would be enough buyers and tenants
to cover their investments of time, money, and their own journeys into the
unimproved landscape. Behind this mobility lay an ambivalence about au-
thority, though not one that should be termed democratic.∞∞∂ When the
settlers did express themselves, they too used the phrases of the English
constitution and common law. The popular will to relocate beyond estab-
lished towns and counties, disregard provincial jurisdiction, and ignore im-
perial law demonstrated the limits of popular respect for government. The
popular use of the constitutional canon also demonstrates how malleable that
canon became as the empire extended its boundaries farther west.

This mobility affected property law most immediately. Traditionally in
England, property carried governmental authority.∞∞∑ In New York, the equa-
tion held, and the new patterns of land possession altered the dynamics of
power. The land contained diverse groups of people subject to conflicting
claims of authority. It was often unclear who owned what or who ruled where.

Marchland Development

For all the conflicts among competing land users, many contempo-
raries complained that there were not enough land users: New York’s popula-
tion was smaller than most of its neighbors’; there seemed to have been less
movement there than elsewhere. Some historians argue that the province
developed slowly because Dutch manor lords spread themselves thinly along
the fertile banks of the Hudson, forcing land-poor settlers into neighboring
colonies.∞∞∏ Others blame the early English governors for transforming the
unsuccessful Dutch manorial strategy into a massive land giveaway. But the
thrust of the argument is the same: large manors discouraged settlement by
honest yeomen.∞∞π

Historian Sung Bok Kim’s analysis of tenant leases, however, casts doubt
on the thesis that the governors and elite were to blame for the slow popula-
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tion growth and supports William Smith Jr.’s contemporary report that ten-
ants of the Van Rensselaer and Livingston families ‘‘have free farms at the
annual rent of a tenth of the produce, which has as yet neither been exacted
nor paid.’’ The landlords had every reason to people the land; cultivation of
one parcel raised the value of others near it. They often lacked the leverage to
extract rents from their tenants or did not try.∞∞∫ There were egregious cases
of exploitation, such as Robert Livingston’s early eighteenth-century attempt
to build a plantation on the backs of Palatine refugees. But many tenants
stayed and prospered, making the manorial counties among the fastest grow-
ing in New York.∞∞Ω

It was not, some contemporaries thought, so much the size of the grants
that accounted for New York’s slow improvement as the lack of a policy to
attract immigrants. Land cultivation and manufacturing suffered, the New
York triumvirate complained in the Independent Reflector, because of ‘‘the high
Price of Labour’’ and the poor quality of that available, which they saw as
‘‘low, profligate, drunken and faithless.’’ Consequently, ‘‘nothing is more
wanted to open a vast Fund of Riches into the Province, in this Branch of
Trade, than the Importation of Foreigners.’’∞≤≠ In fact, New Yorkers did exert
themselves at least as hard as those in other colonies to attract immigrants,
and New York’s population grew quickly in the late colonial period. Still, as
in all the colonies, there was always more improvement needed than there
were hands available, and New York’s absolute population lagged behind that
of most of its neighbors at a time when the census was becoming an index of
improvement. Against this measure, New York fell short. Something other
than the manors was at work.∞≤∞

The map offers some clues. The Appalachian Mountains obstructed the
flow of western migration and penned in early development. The Mohawk
River, stretching northwest from Albany, did provide the most promising
western passage through the range, but it was a slim gateway hostage to
seasonal water flows. Another factor was imperial diplomacy. The colony’s
boundaries were never established with finality during the colonial period.
The contiguity of New France in particular made for uncertainty, and New
York hosted some of the most significant battles of the eighteenth century.
William Smith Jr. attributed some of the undercultivation of the province to
‘‘the French and Indian iruptions, to which we have always been exposed.’’
Before the end of the Seven Years’ War, he could describe New York’s north-
ern boundary no more precisely than ‘‘the line between us and the French.’’∞≤≤

The peace treaty of 1763 eliminated the French threat, but it did not termi-
nate French claims to land within New York.∞≤≥ The colony’s boundaries also
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remained uncertain because of disputes with its neighbors about conflicting
charter rights. Massachusetts’s claim to land in western New York was not
resolved until after the Revolution. Contested eastern boundaries had a simi-
lar stifling effect. There were sporadic border skirmishes between those hold-
ing New York titles and those claiming land under grants from New Jersey,
Connecticut, Massachusetts, and New Hampshire.∞≤∂ Violence in provincial
borderlands also hindered productive land use. This was one area in which
provincial landowners turned willingly to imperial decision makers, who
usually vindicated titles from the royal colony over those from neighboring
corporate colonies.∞≤∑

There was also Britain’s promise to the Iroquois that it would protect their
hunting grounds in return for military aid. The northwestern regions of New
York contained relatively dense populations of Native Americans, though
they were not included in the colony’s census and their cultivation went
unrecognized by colonial statisticians and settlers.∞≤∏ They were, however,
integral to the province’s economy, especially the fur trade, and to its defense
against France. Native American participation in colonial society was di-
minishing almost everywhere in the established colonies except New York,
where it remained important for Euro-Americans to seek accommodation
along a ‘‘middle ground’’ that included the colony’s western reaches and in
which British, French, and native cultures interacted in peace and war.∞≤π To
obtain a patent, every land speculator first had to extinguish Indian title. This
required meeting with the Native Americans who controlled the parcel and
purchasing a release. The practical fact of Indian control, and British willing-
ness to acknowledge the fact in most colonies, existed side by side with the
common-law principle that all land already belonged to the crown either by
right of conquest or, in the eyes of some, settlement by his subjects. The
practice and principle were reconciled not so much by a recognition of the
Native Americans’ preexisting property interest as by the fiction that the king
had granted them the right to occupy the land. But purchase of that bare
right alone did not confer title on the purchaser. After extinguishing the
Native Americans’ right, the claimant then obtained an official survey and
petitioned the governor for a patent. Only after this long and costly process
did title vest in the speculator.∞≤∫

Amid these barriers were Sir William Johnson and his associates, who
attempted to manage the settlement of the strategic Mohawk Valley.∞≤Ω Along
with diplomacy, indeed part of its definition, was self-aggrandizement. When
the land was divided in the late colonial period, Johnson controlled the
distribution and took the best pieces.
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The geopolitics of the empire, not the Dutch manorial policy or early
British governors, dictated the pace of settlement. The imperial agents and
provincial elites tried to manage what was left to local control, with limited
success.

Common Law in a Contested Marchland

If geopolitics shaped marchland development, so too did the late
colonial demographic revolution. Beginning in the 1760s, the colony’s popu-
lation grew rapidly, fueled by a spike in immigration after the Seven Years’
War.∞≥≠ One by-product was the erosion of colonial law enforcement. Al-
ready in 1750 Archibald Kennedy observed that ‘‘where People are numer-
ous and freed, they will push what they think is for their Interest, and all
restraining Laws will be thought Oppressive; especially such Laws as accord-
ing to the Conceptions we have of English Liberty they have had no hand in
contriving or making.’’∞≥∞ This attitude hindered law enforcement. Thirty-
seven percent of the criminal prosecutions in eighteenth-century New York
that historian Douglas Greenberg was able to track did not reach comple-
tion, and the number jumps to 60 percent in the northern counties.∞≥≤

One problem was that New York’s criminal law institutions were inade-
quate. The amateur, rotating personnel were undertrained, ill equipped, and
not respected. This last fact is particularly striking. The deferential political
culture that historians attribute to colonial America was not strong in its
marchland. Law officers, at least, received little deference. Sheriffs and con-
stables were routinely assaulted, some murdered, while carrying out their
duties. Typical was the experience of Sheriff Jacob Van Schaack of Albany
County. He reported to Lieutenant Governor Colden in 1760 that an arrest
was frustrated when the suspect ‘‘seized a pistol, swore he would blow my
Brains out, and so kept me off from further prosecuting the arrest, uttering
all the time the most violent oaths and other abusive Language against me. It
is impossible for me to execute my office . . . not only my life, but my fortune
also is in the utmost danger by these insults.’’∞≥≥ Greenberg calculates that
70 percent of the contempt-of-authority cases he compiled involved attacks
on law officers. Others never came to court. Jurors, like these officers, were
difficult to select, subject to intimidation, and errant.∞≥∂

Geography and demography also hindered law enforcement. Large,
sparsely settled counties facilitated evasion.∞≥∑ Contested borders were again
important. Encroaching New Englanders, often with the tacit approval of
the Massachusetts government, were a constant problem. In the 1750s, Rob-
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ert Livingston Jr., William Livingston’s older brother and third lord of Liv-
ingston Manor, implored Sheriff Abraham Yates of Albany to remove the
‘‘new England men’’ who trespassed and squatted on his land.∞≥∏ Livingston
petitioned the governor and council for help, and they issued a bland procla-
mation that migrants should obey New York’s property laws and not squat on
other people’s land. Still, Livingston could not depend on local law enforce-
ment officials. When one vengeful tenant and his son were released from jail
after charges of murder were dropped, Livingston sought Sheriff Yates’s aid
but got none, leaving him to mix lamentation and disgust: ‘‘Good God what
an affair is this; pray how came it about that he is sett at liberty[;] be so good as
to advise me, & whether I am left to defend my Self without the assistance of
Government or Laws; if so, I will remove Immediately with my family, as it is
impossible for me to defend my Self against a Government bent on my
distruction, and seek Some place of refuge.’’∞≥π After Yates informed him that
the tenant received a proclamation of freedom from the governor and coun-
cil (a document not reserved for substantial landlords), a frustrated Living-
ston warned, ‘‘[Y]ou’ll I suppose not be surprised when you hear that I have
shott him, which I am determined to do the first time I see him.’’∞≥∫ When
needed most, on one of the colony’s largest manors, deference was scarce.

More violence followed in the 1760s. To protest the Stamp Act, the pro-
vincial bar refused to file stamped paper in the courts, effectively closing
them during the winter of 1765–66. Rents on the Hudson Valley manors
went unpaid in larger numbers than usual. The boycott on the courts ended
when Parliament repealed the Stamp Act, and lease enforcement actions
flooded the courts. This in turn sparked rent riots up and down the Hudson
Valley.∞≥Ω Attorney General John Tabor Kempe was unsuccessful in appre-
hending many of the rioting tenants. When he did prosecute one ringleader,
the crown granted the defendant a pardon on the royal governor’s recom-
mendation, hoping that leniency ‘‘will have a better effect in recalling these
mistaken People to their Duty than the most rigorous punishment.’’∞∂≠ The
crown’s strategy upset the creole elite, much of which depended on tenanted
land, but it also reflected the inability of the imperial agents to keep order.
The long campaign by Colden and others against the landed elite made the
imperial agents allies of a sort with the tenants.∞∂∞ Neither the elite nor the
agents wanted violence, but the rent riots taught the elite lessons about its
utility. They too were prepared to embrace violence if the law did not serve
their ends. Hugh Wallace, a member of the council associated with the
DeLancey family, complained that Colden’s plan to force the sale of unset-
tled portions of land on which quitrents were in arrears would endanger titles
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across the colony’s frontier. The original patents had required the grantees to
settle the lands or forfeit them, so Colden was merely attempting to enforce
terms of the grants. But Wallace knew that limited enforcement was part of
the bargain of the rule of law in the colonies. ‘‘If Men will do all that the Law
will support,’’ he observed, then ‘‘it’s well there is a Law against picking
Pocketts or we should not be able to walk the Streets with a Dollar about us.’’
Some rules were enforced regardless of formal law; others could never be
enforced, again regardless of formal law. The Irish-born Wallace reminded
William Johnson that ‘‘there is a Law called in our Country Shillalagh & If
any Man was to wrest my property from me in such a Manner, I would apply
that law to him.’’∞∂≤ The agents were on notice of the possibility of violent
resistance.

If settlers did not hold a monopoly on violence, the provincial elite did not
hold a monopoly on legal arguments, for the language of ‘‘lawless’’ New
Yorkers was often similar to that of the provincial lawyers. They too con-
veyed their sense of right in terms of English liberties, occasionally leavened
with the Old Testament righteousness of New England.∞∂≥ A good example is
the way Ethan Allen and his associates defended their New Hampshire land
grants west of the Connecticut River, which was part of New York under its
1664 patent. The Green Mountain Boys relied on foul language, intimida-
tion, and violence. They threatened to skin sheriffs alive, placed a bounty on
the head of Attorney General Kempe, and referred to their guns as sources of
authority almost as often as they invoked the common law.∞∂∂ Still, there was
more to their rebellion than land grabbing and riot. The squatters possessed
title, however disputable, from New Hampshire governor Benning Went-
worth, and they mimicked the procedures of New York’s criminal law when,
for example, they ‘‘tryed’’ Justice of the Peace Benjamin Hough in the place
they called Bennington. They found Hough guilty of the crime of accepting
his commission from New York’s government, sentenced him to ‘‘two hun-
dred stripes on his naked back,’’ and banished him from the region on pain
of five hundred more lashes. If this was ‘‘rough music’’ of the sort heard
throughout the British Atlantic world, the tune was the common law. These
procedures and punishments, though not the substantive charge, were com-
mon in colonial courts, and the New Hampshire grantees adopted them
wholesale.∞∂∑ When the assembly passed a riot act calling for the arrest of
Allen and others for assuming ‘‘Judicial Powers’’ and other offenses, the New
Hampshire grantees invoked the liberties of Englishmen and protested that
the legislature ‘‘had no Constitutional right or power to make such Laws and
consequently they are Null and Void from the Nature and Energy of the
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English Constitution.’’∞∂∏ They denied New York’s jurisdiction, just as many
in New York denied that of the crown, and they too would write a new
constitution in 1777.

it was the imperial dynamics of this marchland, a contested territory
viewed differently by different groups of British Americans, that gave rise to
multiple constitutions. The people moving across it experienced conflicting
claims of authority: the crown and its agents; provincial law, itself subject to
contesting groups; the Iroquois; and claims of those from other colonies and
empires. These multiple sources of authority were perhaps too diffuse to
constitute imperia; yet together they precluded the operation of imperium.
Out there, on the edge of New York, the British Empire barely existed. Still
circulating was its constitutional currency: the English common law.



{ 4

The Search for Imperial Law
in the 1760s

I am realy vexed at the Behavior of the

Lawless Banditti upon the Frontiers, and

what aggravates the more, is, the Difficulty to

bring them to Punishment. . . . The Disorder

lyes in the Weakness of the Governments to

enforce obedience to the Laws, and in some,

their Provincial Factions run so high, that

every villain finds some powerfull Protector.

Commander in Chief Thomas Gage to
Sir William Johnson (1766)

The multiple visions of New York’s constitution—that of imperial
authority, provincial jurisdiction, and common-law claims in the march-
land—coexisted for many years until the events of the 1760s forced their
contradictions into relief. The tumultuous decade that followed the Seven
Years’ War compelled the imperial agents to conclude that common law, as
imported into the colony, was no longer integrative. Throughout the colo-
nial period, many had argued that the colonists did not enjoy English law and
especially the common law by right, but the imperial agents in New York
were the first to attempt to withdraw parts of the common law from the
colony. They targeted three common-law institutions that obstructed impe-
rial policy: property-law doctrine, the jury, and the personnel of the legal
system. The imperial agents hoped to reform these institutions and establish
a new administrative regime with themselves at the helm. The provincial
improvers, on the other hand, strove to preserve those common-law institu-
tions as their birthright. Without much explanation but with plenty of righ-
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teousness, so too did less coherent communities, especially on New York’s
frontier. At stake was the meaning of the common law. What had long helped
hold the empire together now, in the eyes of the imperial agents, was pulling
it apart. Their goal was to link the province more firmly to the rest of the
British Empire.

The Property Law of a Marchland

As he made his way from his hilltop mansion overlooking the Mo-
hawk River to the far side of the valley, Sir William Johnson must have
thought that the year 1766 was a good one, for himself and the British
Empire. He had been knighted during the Seven Years’ War, and his renown
was spreading throughout Great Britain and the colonies as His Majesty’s
superintendent for Indian affairs, the man who had helped defeat the French
and then negotiated peace with the Native Americans in the western cession.
Turning in his saddle, he saw everywhere land that was his; and if he did not
own what he saw, he knew who did because he had been involved in the
granting or because it was still possessed by the members of the Mohawk
nation, which included himself. In the imperial tradition of naming what one
controls—or attempting to control the landscape by naming it—he lived in
Johnson Hall, in Johnstown, New York. It was the largest building west of
the Hudson, and its simple elegance would have looked impressive not just in
the provincial capital in New York City but also back in the British Isles, as he
modeled it on the estate of his uncle and patron, Sir Peter Warren.∞ An
intercultural meeting place supplanting the modest Fort Johnson, the neo-
classical structure symbolized the evolution of his self-perception. Sir Wil-
liam had arrived.

Yet he was on the move again, constantly meeting with Native Americans,
tenants, settlers, and soldiers. This day it was a white squatter on Mohawk
soil who had ignored warnings to leave. He had to struggle to maintain his
power, the power of the British Empire on the American continent. Accord-
ingly, Johnson recommended various reforms to the Board of Trade in Lon-
don, including the restriction of Indian trade to military posts, the establish-
ment of a network of Indian commissaries, the prevention of fraudulent land
purchases, and the clarification of boundaries between European and Indian
lands.≤ Through these initiatives he hoped to control diplomacy and land
disposition in the marchland. A key part of this strategy was the displacement
of provincial law. He wanted to replace some common-law property rules
and, more important, the decision makers who applied them.
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London gave Johnson some of what he wanted. Foremost was the royal
Proclamation of 1763, which he and other imperial agents helped formulate.
The proclamation forbade private land purchases from the natives, required
licenses and bonds of traders, and restricted settlement west of the Appa-
lachians so ‘‘that the Indians may be convinced of our justice and determined
resolution to remove all reasonable cause of discontent.’’≥ But the laws of
motion eclipsed those of restraint. ‘‘I do assure your Lordships,’’ Sir William
wrote to the Board of Trade, ‘‘that the much greater part of my time is
occupied in composing differences occasioned by the lowest of the People
who either from views of Trade, Lands or some other interested motives take
upon them to convene Indians then say what they please.’’∂ In letter after
letter, he pleaded for more authority to resolve frontier disputes, complain-
ing that he was powerless to discipline ‘‘the Frontier Inhabitants, who seem
regardless of the Laws, and not only perpetrate Murders whenever oppor-
tunity offers, but think themselves at liberty to make settlements where they
please.’’∑

Land patents, provincial laws, and even the king’s proclamation had little
effect. Settlers kept saying and doing what they pleased. After returning from
that squatter’s cabin in 1766, for example, Johnson warned in a dispatch to
the president of the Board of Trade that ‘‘the thirst after Indian lands, is
become almost universal, the people who generally want them, are ignorant
of, or remote from the consequences of disobliging the Indians.’’ He con-
cluded that the main culprits were not the ‘‘ignorant settlers.’’ They were,
rather, large speculators. These he described as

persons of consequence in the Capitals, who . . . make use of some of the
lowest and most selfish of the Country Inhabitants, to seduce the Indians
to their houses, where they are kept rioting in drunkenness till they have
effected their bad purposes, to prevent which, the Gentlemen of the Law
here say, my Commission is not sufficiently expressive, nor will any Act of
an American Legislature be obtained, that affects their private interest. . . .
[T]ho’ Proclamations are issued, and orders sent to the several Gover-
nours, experience has shewn that both are hitherto ineffectual and will be
so, whilst the Gentlemen of property and Merchants are interested in
finding out evasions or points of Law against them, and whilst many of
these, and the much greater part of the commonalty entertain such con-
tracted ideas of sovereign power, & authority.∏

Johnson reported how he had written the squatter at the Mohawks’ request,
showed him the proclamation personally, and referred the case to the gover-
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nor and attorney general. None of this had any effect. The squatter, Johnson
reported, simply ‘‘laughs at’’ such threats, ‘‘well knowing the party that is
ready to support him, in so much, that it would only weaken the prerogative
to prosecute him, as may be evinced in many similar cases.’’π

Johnson was involved in several of these cases. One concerned George
Klock, who purchased part of an old, disputed Livingston family patent
known by the Indian name Canajoharie and plied additional acreage loose
with rum. Klock’s first scheme was selling rum to the natives and stealing
their clothing, which he then resold to them. Then he moved on to buying
land fraudulently. An Albany jury refused to find him guilty.∫ Johnson wrote
him twice to stop. Klock’s answer, Johnson reported, was that ‘‘I might hang
myself.’’Ω Partly because Klock was able to hire William Livingston as his
attorney, the cases against him persisted through the Revolution.∞≠ Simi-
larly, Eve Pickard, ‘‘a Mullatto Woman,’’ obtained a deed from ‘‘three In-
dians dead drunk.’’ She went unprosecuted.∞∞ Then Iroquois chiefs returning
from North Carolina were set upon by white frontiersmen, who could not be
prosecuted because ‘‘these sort of Lawless people are not easily detected,
being screened by one another.’’∞≤ Incidents like these compelled Johnson to
conclude that Indian affairs had to be reorganized and his own authority
enlarged, at the expense of provincial jurisdiction.

Land purchases were the main problem. Settlers and speculators often
bought land from the natives without first obtaining a patent from the gover-
nor as required. They also sought patents from neighboring colonies like
Massachusetts and New Hampshire, which granted land on both sides of
their contested borders. Settlers then claimed that possession was most of the
law. Thomas Young, a doctor born in Ulster County and a companion of
Ethan Allen’s, defended leaseholders on contested parcels east of Albany with
the ‘‘maxim in law, that the possessor’s title is ever good till paramounted by a
better.’’ Possession and cultivation represented the spirit of the imperial
enterprise, which Young believed overrode boundary descriptions in old
patents. ‘‘The settling and improving of the wild lands of America,’’ Young
wrote, ‘‘has ever stood confest an object worthy of the attention of our Most
Gracious Kings, as well as every subordinate lover of either king or country.’’
These leaseholders—‘‘We, the common people’’—improved the land in the
plain sense, unlike most large proprietors. Imperial administrators argued
that such lands were reserved for soldiers as payment or in lieu of pensions
for service in the Seven Years’ War. The settlers simply responded that they,
cultivators of the soil, were as useful to the empire as soldiers and that their
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‘‘undoubted rights’’ of property deserved protection.∞≥ A central figure in this
case was John Henry Lydius, a land speculator and longtime troublemaker
for the imperial agents. But he, like the agents, thought his personal interests
complemented the empire’s. Indeed, he thought that challenges to his titles
delayed ‘‘settlements & improvements of part of those lands, to his great loss
& damage, but much more of the British interest in North America.’’∞∂

Squatters too could invoke legal maxims, the language of improvement, and
the crown to defend their land.

Most troublesome for Johnson was the infamous Kayaderosseras patent.
This huge tract, which stretched from Saratoga to Schenectady, had been sold
in 1703 by the chiefs of two Mohawk tribes who did not represent the whole
Mohawk nation; Mohawk custom required that all chiefs consent to such land
sales.∞∑ But, with this proof of purchase, the buyers had procured a patent
from an early New York governor. As a result, the claims could not be revoked
without calling into question common-law land titles, the cornerstone of
English society made even more important overseas, where colonists anx-
iously drew lines and affixed names. ‘‘Tear Indian Title to pieces,’’ Thomas
Young exclaimed, ‘‘and tear the country to pieces!’’ The patentees had paid
some Native Americans for some land and then paid fees to the governor and
other officials to obtain a patent. Now, complained the assembly, the Native
Americans simply denied the sale. This was ‘‘very common,’’ for they were
‘‘unlettered Barbarians, who keep no certain Memorials; have very indistinct
Notions of private Property, live by Hunting; use no land Marks, nor have any
Inclosures.’’∞∏ No landmarks, no records, no cultivation: all of this was con-
trary to the letter and spirit of the common law. Provincials often character-
ized the Native Americans as ignorant of English law and incapable of fair
dealing. In their eyes, it was a contest between the king’s loyal subjects and
unlettered ‘‘savages.’’ To them, it should have been no contest. If provincial
judges and juries decided the matter, it would not be one.

Yet if provincial landholders won, Johnson’s influence with the Iroquois
would suffer.∞π He needed their loyalty for defense against other European
empires and Indian nations, to fulfill promises made to them during the war
with France, and to justify his own authority in the marchland. Colden re-
ported to Johnson that the Kayaderosseras patent was under review in Lon-
don, and although ‘‘[t]he Proceedings there from the nature of things, are
slow and require patience, . . . their effects are certain and effectual, which
the greatest and richest Man cannot withstand.’’∞∫ Dissatisfied, Johnson ex-
plained that the Native Americans would feel ‘‘neglected unless the means of
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relief are speedy, and I am not Sufficiently Acquainted with the Nature of a
process on a Scire facias to know when the Affair may come to a conclu-
sion.’’∞Ω Paeans to the rule of law did not solve diplomatic problems.

Johnson turned to Attorney General John Tabor Kempe for more advice.
Kempe concluded that the grant was valid even though the patentees had not
first purchased the land legitimately from the Mohawks. The Privy Council
had instructed the governors that purchase from the Native Americans was
required to perfect land titles. If the governor granted patents to settlers who
had not purchased the land as instructed, were those patents valid? In a letter
that was unusually thoughtful in its justification of provincial titles, Kempe
opined that

it is the Policy of our Constitution, that wheresoever the Kings Domin-
ions extends he is the Fountain of all Property in Lands, and to Deny that
Right, in the Crown, in any place, is in Effect denying his Right to Rule
there. Hence it follows, that in a legal Consideration the King can grant
Lands within his Dominions here, as well without a previous Conveyance
from the Indians, as with. Nevertheless the Crown has thought fit by its
Instructions to its Governors here to direct them not to Grant Lands
before they were purchased from the Indians, but this is not a Restriction
contained in his Commission by which he has the power to Grant, but
exists in the private Instructions. And tho if a Governor should act con-
trary to his Instructions it would justly expose him to the Kings Dis-
pleasure, yet perhaps his Acts might be nevertheless binding, and a Grant
contrary to the Instructions good, if the Governor pursued the powers in
his Commission.≤≠

It had been English practice since the establishment of New York, and Dutch
policy before that, to require buyers to extinguish Indian claims before the
governor granted a patent. Nonetheless, legally all land belonged to the king
with or without prior purchase from the natives, who held no common-law
interest. This part of Kempe’s analysis was conventional. The gloss on the
relationship between the commission and instructions was, however, new.
Kempe believed that the commission investing the governor with the power
to grant land trumped the instruction that required grantees to purchase the
land from the natives before receiving a patent. Commissions were indeed
superior to instructions. That, however, did not mean that an action autho-
rized by the broad terms of the commission but violating an instruction was
legal. A commission conferred powers on the governor. Instructions ex-
plained how he was supposed to use these powers. Accordingly, instruc-
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tions supplemented a commission; they should have been reconciled with the
commission rather than interpreted as conflicting and subordinate.≤∞ But
under Kempe’s interpretation, a governor could dispose of land as he pleased
under his commission and the grants would be valid, notwithstanding in-
structions that the land be purchased first.≤≤ Kempe, who held questionable
land titles himself, crafted a rationale for vindicating provincial titles in every
case. This did not help answer the question of which governor’s patent was
valid when there was more than one, but it did eliminate the legal necessity of
extinguishing aboriginal title. Under the common law, the king was the
original owner of all land. Kempe’s bottom line was that a governor could
grant land whether or not the patentee had first purchased it from the Native
Americans.

A frustrated Johnson responded by repudiating the common law. ‘‘[H]ow
it would appear at Common Law does not appear to be the Question,’’ he
wrote to Kempe, ‘‘for I perceive that the Common Law is not at all calculated
for enquirys between White people & Indians.’’≤≥ While dealing with an-
other case of fraudulent purchase, Johnson concluded that ‘‘at Common law,
where they stick to Letter, and Word, the Indians may Expect little re-
dress.’’≤∂ In the colonies, ‘‘justice’’ toward the Native Americans was more
important than preserving the integrity of the common law. Earlier he had
suggested ‘‘throwing’’ such matters ‘‘into Chancery,’’ which he said less out of
respect for the law of equity, with which there is little reason to believe he was
familiar, than in the hope of evading provincial judges and juries, for the
governor was the chancellor and the chancery court operated without a
jury.≤∑ His goal had been to displace provincial decision makers. Now he
concluded simply that the Native Americans ‘‘were not known when the
greatest part of our Laws were made, nor has there been since a proper
provision made for them in such Cases, consequently measures must be
pursued of a different Nature, at Least from the Common Law, to obtain
Justice for them, for whether under it or not does not appear to me Material
so Long as Justice & good policy demand our attention to their Grievances.’’
Although the common law was ‘‘happily devised for our use,’’ its rules were
made ‘‘before the discovery of America’’ and in ‘‘many cases prove a bar to
[the Indians] getting justice.’’≤∏ New laws were necessary. For example, he
assured the Board of Trade that, contrary to provincial protests, the Iroquois
did have a concept of property. Their rules of ownership were, however,
different: nations, not individuals, owned land. ‘‘Each Nation is perfectly well
acquainted with their exact original bounds,’’ and each divided its land into
tribal allotments. These, in turn, were subdivided ‘‘into shares to each fam-
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ily,’’ which had the right to use the land. Johnson thought the system worked
well. Unlike Euro-American settlers, the natives did not ‘‘ever infringe upon
one another, or invade their neighbours’ hunting grounds.’’≤π His reports
countered the popular image of the land as empty and revealed the fraudu-
lence, under the Native Americans’ conception of property, of land sales by
individual members of a tribe.

Johnson’s argument for a special imperial law was not disinterested. His
role as a cultural mediator helped him monopolize the late colonial land
grant process. In return for his diplomacy, the Mohawk Indians gave him one
hundred thousand acres on the Mohawk River, which the crown eventually
confirmed despite its being one hundred times larger than ordinarily per-
mitted.≤∫ But Johnson’s concern for the orderly disposition of western land
and trade cannot be reduced to his interest in gaining tracts for himself and
friends, though he thought these were due after twenty years of service.
Johnson feared another Indian war like that in the Ohio Valley in 1763.
Those western tribes, brought into the empire with the French cession, did
not accept the idea that they were subjects of the king of England. They
wanted to keep their traditional trading contacts, they wanted to prevent
further British settlement, and they wanted gifts in return for friendship.
Johnson tried to deliver all three. He also valued his special relationship
with the Iroquois.≤Ω His personal gain complemented the interests of both
the Iroquois and the empire. English property law, as adopted in New York,
did not.

As concerned as Johnson was about British-Indian relations, he too lost
patience with the nations west of the Iroquois when they did not respond to
his diplomacy. European settlers violated treaty lines and encroached on
native lands. Nonetheless, he believed, those tribes overreacted. ‘‘The least
provocation,’’ he wrote Lord Hillsborough in London, ‘‘suffices as a pretext
for acts of Violence.’’≥≠ Still, the colonists were more to blame for the vio-
lence than the Native Americans, as in the case of an alcohol-fueled dispute
between a white trader and some western Indians on Lake Erie. One Captain
Ramsay killed six men, a woman, and a child, scalping some of his victims,
which according to Indian custom was a declaration of war. Commander in
Chief Thomas Gage agreed to have Ramsay prosecuted for murder, but this
would not satisfy the Native Americans, for ‘‘(as is usual on such occasions)
the Interest which his creditors will make with those who are his jurors, and
the prejudices of the Commonalty against Indians, will probably prove the
means of his being acquitted, altho he makes use of threats that he will do



The Search for Imperial Law { 113

much more mischief when enlarged.’’ Johnson partook in the funerals for the
victims, explained that Ramsay acted in defense, and proffered gifts in apol-
ogy. But he despaired of long-term peace with the western tribes.≥∞ The only
way to ensure peace was to separate colonial land, available for settlement,
from native land, reserved for hunting.

Johnson’s final treaty conference, at Fort Stanwix in 1768, was a dramatic
scene. The Iroquois confederation and the British Empire, embodied in
sachems and a superintendent who were all friends and family, negotiated a
deal to ensure British title to the Ohio Valley while safeguarding native
hunting grounds. Guy Johnson, the superintendent’s nephew, drew a map
that memorialized the treaty, a thick line separating native from colonial
land. Eventually the line would shift. Johnson never intended for the conti-
nent to remain a hunting preserve forever—perhaps part of it for a century,
he speculated, but not forever. The line was farther west than the Board of
Trade had authorized, leading some in London to suspect that Johnson had
grabbed land for himself and friends. They were right. Eventually the board
approved the Stanwix Treaty, though it also forced Johnson to negotiate an
amendment to the treaty that did not include grants from the Iroquois di-
rectly to Johnson’s associates.≥≤ Here was another instance in which London
ministers ratified, in large part, policy that originated in personal encounters
between the imperial agents and the natives. Though some in London criti-
cized Johnson, there too men anticipated a land boom, sooner or later. In just
a few years, Johnson supported the establishment of a new colony in the Ohio
Valley in which he was a large shareholder. He claimed that a well-planned
settlement under the ‘‘judicious management’’ of a loyal governor and him-
self would ‘‘appear to the Indians as the most necessary check . . . [on]
unrestrained licentious which prevailed long before the Cession, was daily
gathering strength, and would have done so had no purchase ever been made
in that country.’’≥≥ Self-interest was at work, but he believed that disciplined
settlement within a colony that he would help govern was best for the Native
Americans and the empire, as well as for himself. A man like Johnson would
have prospered under most circumstances. He chose, however, to tie his fate
to the empire. Soon he died, the empire was divided, and the Iroquois scat-
tered, some fleeing to Canada while a remnant stayed to claim bits of tribal
land in the new states. The parties to the Stanwix Treaty drew a line on a
map, and the Privy Council ratified it, but none of them had the power alone
to give it meaning. Three weeks before Johnson died, Parliament passed the
Quebec Act, which transferred much of the Ohio Valley to the loyal colony of
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Quebec, governed by a strong executive and no assembly.≥∂ All these imperial
measures were mooted by the coming rebellion; none forestalled the trans-
formation of western New York and the Ohio Valley.

Closer to that future was the provincial civil war under way in the north-
east. In their 1777 constitution, Vermonters accused New York’s governors,
Cadwallader Colden, and provincial ‘‘land jobbers’’ of violating the Tenth
Commandment by coveting the land of their neighbors, such as New Hamp-
shire, which had granted the settlers ‘‘many charters of land and corpora-
tions.’’ They also excoriated the new state of New York for continuing to
demand quitrents, implicitly criticizing them as feudal. And in their bill of
rights they proclaimed that ‘‘all people have a natural and inherent right to
emigrate from one State to another, that will receive them; or to form a new
State in vacant countries, or in such countries as they can purchase, whenever
they think that thereby they can promote their own happiness,’’ one of the
earliest expressions in Britain or America of the freedom of movement.≥∑

Twelve Peers in a Hybrid Province

The jury was another problem for the imperial agents. To the pro-
vincials, the jury was just as fundamental a constitutional liberty as freehold
tenure. There was no greater symbol of the British constitution than the jury
of one’s peers, and it attained even more symbolic importance in the colonies
than in England. New York lawyer William Livingston proclaimed that jury
trials ‘‘are justly esteemed by all true Britons, as one of their most inestimable
privileges. . . . It is undoubtedly the most impregnable fortress of our civil
rights, which cannot be easily invaded without either abolishing or over-
awing those incorruptible judges of matters of fact. And hence, we find the
common law confirmed in this excellent bulwark of our liberties by Magna
Carta.’’≥∏ Livingston also argued that the jury was ‘‘used in England before
the Norman invasion.’’ That claim remains debated, but the jury had at least
functioned as a check on government since not long after that time.≥π But
where Livingston saw a bulwark of liberties, the imperial agents found colo-
nial obstructionism.

Even for the provincials, or at least the creole elite, the jury had limits.
When it came to crime within the colonies, provincial legislators were skepti-
cal of the jury’s value. Colonial legislatures granted courts summary criminal
jurisdiction without juries, at least over misdemeanors.≥∫ What was consid-
ered sufficient for urban rowdies, frontier squatters, and slaves was not good
enough for land speculators, their clients, and transatlantic merchants. Most



The Search for Imperial Law { 115

of these summary cases are lost to history; minimal paperwork contributed to
their efficiency. A rare protest against summary proceedings came from At-
torney General John Tabor Kempe. Justices of the peace in Suffolk County,
on Long Island, prosecuted one Wheeler for breach of the peace. Wheeler
was a servant of Andrew Seaton, an acquaintance of Governor Sir Henry
Moore’s. The governor instructed Kempe to threaten the justices with crimi-
nal prosecution if they did not rescind their judgment. This strategy was too
blunt for Kempe. Instead he questioned the validity of a conviction without a
jury trial. A provincial statute did permit the justices the power to decide
some criminal cases without a jury. But, according to Kempe, there were
limits to the justices’ personal jurisdiction. In short, some defendants de-
served a jury and some did not. The statute was intended ‘‘to affect only
Vagrants and other disorderly Persons not able to maintain themselves in
Goal and to prevent their imprisonment from being a Charge to the County
and must not be extended beyond that, as it destroys the Trial by Jury,’’
Kempe explained to the justices, ‘‘and yet I have understood it has been too
frequent a Practice to extend this Act to almost every Case whether the
Offender comes within the Purview of the Act or not.’’ The problem was not
simply that the justices had tried a man with good connections or that the act
was probably ‘‘void for its repugnancy to the Laws and the first Principles of
the Constitution (and so no Person able to justify himself under it).’’ Sum-
mary procedure also denied the king’s courts and lawyers, like Kempe, their
usual fees and fines.≥Ω The justices retreated swiftly.

Seaton and men like him got what they wanted. Native Americans rarely
did. New York juries did not protect tribal claims, there was no use of mixed
juries (half native, half European American) in the province, and native forms
of evidence carried little weight. ‘‘The Indians . . . frequently observe that our
Governments are weak & impotent,’’ Johnson informed the Earl of Dart-
mouth, secretary of state for the colonies, ‘‘that whatever these people do
their Jurys will acquitt them, the Landed men protect them or a Rabble
rescue them from the hands of Justice.’’∂≠ Jury nullification extended beyond
criminal cases to civil controversies with imperial ramifications. The agents
viewed the jury less as the voice of the people, community, or ancient rights
than as a screen for local interests. Consequently they sought to shield Native
Americans from juries and thus protect imperial policy.

Colden recommended to the Board of Trade that the natives should have
‘‘an easy method of obtaining justice in every dispute.’’ Distant venues and
complex procedures handicapped the natives, not least because of their ‘‘am-
bulatory Life.’’ So did common-law restrictions on the admission of oral
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evidence. Colden believed that the natives were as truthful as ‘‘Christians’’
and deserved to be treated as ‘‘rational or human creatures.’’ So he pleaded
the ‘‘absolute necessity of allowing Indian evidence; for, where evidence is on
one side of the Question, it is impossible that Justice can be done; and yet,
this is the practice in the Courts of Law, I believe, all over North America.’’∂∞

Throughout the colonies, judges and juries did not have to ignore the testi-
mony from Native Americans, for they rarely encountered it.

A related problem was the stream of settlers into the French cession.
General Thomas Gage, the commander in chief of British forces in America,
sought to prosecute all those accused of crimes in the cession in courts-
martial. While the Proclamation of 1763 enjoined the military and the In-
dian service to return any fugitive found in the territory and charged with a
felony to ‘‘the colony where the crime was committed of which they stand
accused,’’ it did not cover crimes committed in the territory.∂≤ In a draft
amendment to the British Mutiny Act, Gage proposed that the military be
given jurisdiction over any ‘‘Crime or Trespass committed at any of the
[military] posts, not in the inhabited parts of the Country, and where Civil
Judicature hath not taken place.’’ In other words, Gage believed that the
cession was outside the borders of any colony; a local court-martial should
try civilian defendants rather than send them to the nearest colony. In Lon-
don, Secretary of State Halifax agreed with Gage that the new territory did
not fall within any of the colonies. But Secretary of War Wellbore Ellis
thought that Gage was wrong. The cession did fall within the several old co-
lonial boundaries, so that ‘‘[a]ll the posts in North America are within some
civil jurisdiction.’’ Parliament embraced Ellis’s interpretation. The Mutiny
Act for North America, passed in 1765, extended the logic of the proclama-
tion and instructed the military to deliver civilian wrongdoers ‘‘to the Civil
Magistrate of the next adjoining Province.’’ Parliament was not prepared to
expand the jurisdiction of military courts to cover civilian wrongdoers.∂≥

Johnson’s plan for resolving controversies between Native Americans and
settlers in the western territory met a similar fate. When he got the chance to
shape the legal system west of the Appalachians, he eliminated juries in cases
involving Native Americans. The Board of Trade approved of a network of
Indian commissaries beyond the proclamation line, a continental replica of
the epistolary constitution in the area Johnson called ‘‘the Jurisdiction of the
Marches & Frontiers . . . not comprised within any Colony.’’ He hoped that
‘‘the Superintendant & his deputys [would] have certain powers given them
as conservators of the peace throughout that district.’’∂∂ The commissaries
reported directly to Johnson, could forgo common-law procedures, and had
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jurisdiction over all settler dealings with the natives including, according to
him, ‘‘judicial authority.’’∂∑ Finally, Johnson had jurisdiction over all native-
settler controversies. During their two-year tenure, however, the commiss-
aries were often ignored and undercompensated.∂∏ In 1768, the Board of
Trade disbanded them because of traders’ complaints and the cost of their
gifts to the western tribes. Regulation of Indian trade reverted to the individ-
ual colonies, though Johnson retained supervision over land disputes and
Indian diplomacy.∂π

The problem for Johnson and the other agents was that colonial traders
and merchants had influence in London too. These contacts persuaded Lord
Shelburne, still the southern secretary, to select provincial rather than im-
perial control over Indian trade.∂∫ This option was also less expensive, as
metropolitan administrations strove to shift the financial burden of empire to
the colonies. In addition, the far-flung trading posts, like much of Johnson’s
‘‘Marches & Frontiers,’’ were beyond effective control.∂Ω Finally, Johnson
never enjoyed the confidence of all the Native Americans who were collected
under the rubric ‘‘Iroquois.’’ Where he saw nations, there were in reality
much looser connections of villages, and many of these still had relationships
with colonial families that dated from the Dutch period. Before Johnson
emerged, Indian affairs were managed by Livingstons, Schuylers, Philipses,
DeLanceys, and other prominent provincials, while daily contact involved
many more.∑≠ Thus, a case concerning one Schermerhorn, ‘‘a cunning fel-
low’’ who purchased land without Johnson’s permission, may have involved
something other than exploitation by ‘‘ignorant settlers.’’ It is difficult to
determine how much actual negotiation took place in these unofficial trans-
actions. But Johnson fitted this case in with the others, reporting again that it
had become ‘‘verry Customary of late for People unauthorized to assemble
Indians on many Affairs contrary to his Majestys express Intensions, but it
Seems the Law will not admit of a remedy for it, for in any Trial by Jury I am
certain they would be acquitted.’’∑∞ To him, the Iroquois were unitary, and his
relationship with them excluded competitors. In addition, his knowledge of
native America was local, confined mostly to the Mohawk Valley, and his
understanding of the western tribes was filtered through Iroquois infor-
mants, who had their own reasons for exaggerating their influence in the
west. The Mohawks, ‘‘like true friends,’’ confirmed their allegiance to him
and therefore the king.∑≤ But the Mohawks were only one of the Six Nations,
and the Six Nations were only one constellation of many tribal groupings.
Johnson kept believing that the Iroquois had ‘‘a great influence over the rest’’
long after this was true.∑≥ He and the other imperial agents never accepted
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the fragmentary nature of imperial authority over both settlers and natives,
even though they experienced it firsthand everyday.

At the same time in New York City, a civil battery case gave Colden the
chance to propose imperial review in London of jury verdicts rendered in the
provincial supreme court. The case, Forsey v. Cunningham, involved a bitter
commercial dispute between two merchants that culminated in a waterfront
sword fight. Waddell Cunningham got the better of Thomas Forsey, stab-
bing him in the chest. Forsey sued for assault and battery, and a jury in
the New York Supreme Court awarded him damages of fifteen hundred
pounds.∑∂ Cunningham, in London at the time of the suit, wanted to appeal
the unusually large award to the governor and council, then if necessary to
the Privy Council. His New York lawyers, John Morin Scott and William
Smith Jr., refused to pursue the appeal to the governor and council. Much to
the chagrin of his counsel, he relied on his friend George Harison, a mer-
chant, to make the motion in the supreme court, which violated the Law
Society’s monopoly on supreme court litigation. The court entertained the
motion only to confirm the principle that appeals of jury verdicts were im-
permissible. The strategy backfired. Colden, serving as lieutenant governor
while Governor Robert Monckton was in London, supported the appeal,
arguing that the governor and council had the power to review jury determi-
nations. The governor and council had always had the power to review the
legal judgments of the provincial courts by a writ of error. But that writ
allowed the reviewing court only to examine the record for errors, not to
reexamine its underlying facts. The Forsey controversy turned on Colden’s
interpretation of an amended royal instruction of 1753 that omitted ‘‘in cases
of error only’’ after the directive that governors should ‘‘allow appeals.’’
Colden argued that this omission broadened the scope of review to factual
determinations, which would have made every provincial common-law case
open to complete retrial, first in front of the governor and council, then again
in the Privy Council.∑∑

William Smith Jr., who was Cunningham’s own lawyer, maintained that
his client had no right to appeal. He protested that Colden’s interpretation
followed ‘‘the ministerial principle, that the King’s Will is Law in the Prov-
inces.’’ Smith associated the appeal with the continental civil law, feared
because it was not common law. ‘‘The Term appeal is borrowed from the
Civilians,’’ Smith advised Governor Monckton, ‘‘and I suppose those who
introduced it intended to give it a Civil Law operation, and render the ad-
ministration of Justice amongst us, controlable by the King, as that of the
Praetor in the Roman Provinces by the Emperor, on the appeal to Caesar.’’∑∏
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Here was the negative image of the agents’ vision of empire—centralized,
arbitrary decision making—and it was one reason that they rarely drew on
the civil law when reforming imperial administration. Supreme court justice
Daniel Horsmanden invoked the Charter of Libertyes to complain that ap-
peal of jury determinations was ‘‘nothing less than the entire subversion of
the Constitution of the Province, so wisely plan’d & Established at the time
of the Revolution in 88, to give us the full Enjoyment of the Laws of Our
Mother Country; what Mr. Colden seems to aim at, is to introduce the
Scotch law, Civil Law Courts, without Jurys, (a priviledge so highly valued by
every Englishman).’’∑π Justice Robert R. Livingston doubted whether even a
clear royal instruction could authorize review of a jury verdict. The mention
of appeals in the instruction did not refer to the technical civil-law procedure,
he surmised, but rather only to the traditional writ of error. Even John Watts,
a councillor suspicious of the provincial legal establishment, ‘‘told the old
Gentleman a Jury was the Bulwark of English Freedom.’’ Undeterred, Col-
den ‘‘coldly answerd & with seeming indifference ‘that there were no Jurys in
Scotland & he did not see but Justice was as well Administer’d as in En-
gland,’ ’’ leaving Watts to hope that the Privy Council would not ‘‘cram the
old Mans Scott’s unconstitutional Doctrine upon the Colony.’’∑∫ It did not.

Although Colden failed, his justification for appeals of jury determinations
revealed his grasp on the problem of legal uniformity in an expanding em-
pire. The proposal had elements of Scottish law, civil law, the royal preroga-
tive, and common law. It could be seen as derived from any of these sources.
For Colden, its virtue was instrumental. The appeal was, Colden told the
New York council, a legacy of the early common law and was used ‘‘both
before and after the Conquest.’’ By contrast, the writ of error was a recent
development, ‘‘not by common Law’’ and therefore ‘‘confined to the Courts
where such usage prevails.’’ He artfully turned the common-law notion of
immemoriality on the provincials to argue that writs of error were relatively
new and appeals were ancient. One precedent came from the Channel Is-
lands, where jury verdicts could be appealed to the Privy Council: ‘‘The
reason given is, that tho those Islands are parcel of the Dominion of the Crown of

England, they are not parcel of the Realm of England.’’ The colonial courts, like
the Channel Islands, were creatures of the royal prerogative. Procedures not
used in England might be valid in the colonies without being repugnant to
English law. Writs of error were strictly English, while appeals to the crown
were allowed from wherever else he ruled.∑Ω

Even more interesting than this legal history of crown dominions was
Colden’s citation of Matthew Hale’s History of the Common Law of England to
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argue to the Board of Trade that the crown could never have intended for
colonial law or fact to be decided without central review because juries were
subject to local influence. Colden analogized the colonial courts to medieval
county courts that, as Hale recounted, were controlled by local lords. A party
fearing local prejudice could remove his cause to the king’s circuit courts or
directly to Westminster. However, ‘‘in the Colonies neither the Crown nor
the subject can have such security and relief against interested Judges and an
overbearing Faction; their only security and relief is by appeal.’’ He admitted
that ‘‘the King appoints all the Officers of Government, but while they (from
the Governor to the meanest Officer in the Government) depend on the
Assembly for their daily bread, they must very unwillingly quarrel with such
powerfull Factions.’’ The power of appointment did not protect the crown’s
interests. For one thing, the assembly nominated many justices of the peace
and sheriffs.∏≠ Another check was necessary. Provincial judges had developed
transfer jurisdiction to remove cases from obstructionist county courts to
their supreme court, countering some of the centrifugal pressure that juries
generated within the province.∏∞ But Colden drew no distinction. The pro-
vincial supreme court was no more sympathetic to the crown’s interests than
local colonial courts or those in medieval English counties. To him, the
common law was designed by the crown to subdue competing jurisdictions.
Specific procedural attributes, such as the jury trial, were secondary.

The controversy surrounding a pamphlet defending Colden’s stance in
the Forsey case reveals the source of his apprehensions. The author was
anonymous, but most readers assumed that Colden wrote it. The assembly
sought an indictment of the author for perpetrating ‘‘a very vile, false, in-
famous and libellous reflection on His Majesty’s Council, Assembly, Courts
of Justice and the whole Body of the Law in this Province.’’ Representative
Robert R. Livingston, who was also a supreme court justice, led the cause in
the assembly and then presided over the grand jury that considered the
indictment. When the jurors refused to indict an anonymous defendant,
Livingston told them they would not be dismissed until they did so. It was a
way to try Colden indirectly, a judicial analogue to the mob’s burning of his
effigy during the Stamp Act riots. To Colden, it all seemed to be the work of
a cabal.∏≤

Archibald Kennedy in the customs house also encountered provincial
obstruction. Juries routinely found local merchants not guilty of violating
imperial trade laws. Everyone knew that smuggling was rampant in New
York. The most prominent merchants were the greatest offenders.∏≥ A list of
‘‘Recognizances taken by Mr. Justice [Daniel] Horsmanden relating to illicit
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Trade’’ with the French during the Seven Years’ War reads like a who’s who
of New York’s mercantile community. Several of them went on to found the
chamber of commerce.∏∂ Insurance was even available in London to cover
losses flowing from seizure, but the risk was so low as not to be worth a large
premium.∏∑ And the Tea Act of 1773, which gave the East India Company
control over the tea trade, led Hugh Wallace, a merchant and member of the
council, to proclaim ‘‘in Favor of Smuggling & against monopolies,’’ while
merchant Philip Livingston quipped that ‘‘there was not a Man in Town that
was not a Smuggler in some sense.’’∏∏

As early as 1757 William Smith Jr. criticized the ‘‘clandestine trade’’ with
Hamburg and the Netherlands as ‘‘impolitick and unreasonable; how much
soever it may conduce to advance the interest of a few merchants, or this
particular colony.’’ Yet he did not advise increasing enforcement. That, be-
cause of its cost and the character of customs officials, was ‘‘a remedy worse
than the disease.’’ Rather, the colony should be allowed to import certain
popular commodities, like tea, free of tariff. The price of these items would
decline, reducing the market for contraband.∏π The advice went unheeded,
though London did eventually reduce customs duties in the 1760s. But this
only persuaded the colonists that they were being taxed for revenue rather
than regulated.

The provincial supreme court and the vice admiralty courts had concur-
rent jurisdiction over violations of the Navigation Acts. But during the 1750s,
provincial lawyers and judges, including the creole judges of the vice admi-
ralty court, had decided that the New York harbor was not part of the high
seas, which came under vice admiralty jurisdiction, but rather fell within the
province. A notorious instance of this jurisdictional claim came in the case of
the Greyhound in 1750. The supreme court tried and convicted a naval gun-
ner for manslaughter, even though he committed the crime while on a royal
ship and following military orders.∏∫ Although the facts of this case were
unusual, the principle of provincial jurisdiction over the harbor had large
ramifications. Consequently, most prosecutions took place in common-law
courts because the owner of a ship caught with illicit goods in the harbor
could seek a writ of prohibition against the vice admiralty proceedings and
move them to provincial courts.∏Ω The agents enforcing the Navigation Acts
then had to prosecute each case in front of a jury of the smuggler’s peers. In
practice, customs collectors never enforced the letter of those laws and per-
mitted much illegal trade. They had to. And much smuggling went on with-
out official knowledge, for informers were subject to violent abuse.π≠ A mer-
chant’s ability to remove enforcement proceedings from the vice admiralty
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court did not alter this unstated policy of accommodation, but it did tip the
balance even more in his favor. In response to the complaints of customs
officials, the new parliamentary legislation of the 1760s gave the vice admi-
ralty courts exclusive jurisdiction over violations. But these initiatives gener-
ated considerable provincial outrage and little revenue.π∞

The imperial agents saw juries as pawns of the provincial elite. But this im-
age was distorted, and the conclusion that the legal community had usurped
royal authority simplified a terribly complex situation. Nonetheless, con-
veyed in countless letters, it became the conventional wisdom in London.
Edmund Burke, whom the assembly hired to represent its interests in Parlia-
ment, complained that colonial lawyers ‘‘snuff the approach of tyranny in
every tainted breeze’’ and then perpetuated a half-truth at once disturbing
and reassuring: ‘‘In no country, perhaps in the world, is the law so general a
study. The profession itself is numerous and powerful; and in most provinces
it takes the lead.’’π≤ All would be well, the imperial agents persuaded them-
selves and London officials, if the legal profession was reformed.

Reforming the Creole Legal Establishment

In report after report, the imperial agents returned to what they
thought was the root of the problem: the legal community. The lawyers
dominated provincial politics, agitated against royal policies, and obstructed
imperial laws. The agents wanted to displace this powerful group with a loyal
corps of their own: themselves, their children, and new recruits from else-
where in the British Empire. However, the agents never succeeded in creat-
ing the sort of institutional network and professional reproduction that New
York’s lawyers had in place by midcentury. Consequently, the creole legal
establishment survived the threat and was left poised to assume even greater
authority if the imperial agents ever departed from the province. In short,
this late colonial struggle determined who would govern the province for
decades and with what resources.

‘‘Were the people freed from the dread of this Domination of the Law-
yers,’’ Lieutenant Governor Colden informed a London minister in 1765, ‘‘I
flatter myself with giving general joy to the People of this Province.’’ The
bar, he thought, stirred up urban crowds during the Stamp Act controversy,
who in turn destroyed his property and sense of safety.π≥ William Johnson
agreed, blaming the political turmoil of the 1760s on the ‘‘Independent Gen-
try’’ and ‘‘the Menaces of a few party Men.’’π∂ He predicted no relief ‘‘whilst
every Interested Individual has it in his power by Words or Actions to Coun-
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teract the proceedings of a General, a Superintendent or any other person in
Office.’’π∑ So too believed General Thomas Gage, the commander in chief of
the British military in America stationed in New York City: ‘‘The Lawyers
are the Source from whence the Clamors have flowed in every Province.’’
They in alliance with the merchants ‘‘stirred’’ up the ‘‘inferior People’’ and
sailors into a ‘‘Mob.’’π∏ If the agents could subdue the provincial elite, they
could also control the ‘‘inferior people.’’ That, at least, was the view from
Fort George, Johnson Hall, and the customs house.

The problem, went the venerable argument, was that the colonial gover-
nor was weak; provincial lawyers and judges streamed into the vacuum of
crown authority. The remedy was for the executive—meaning the imperial
agents themselves—to gain greater control over legal administration. In the
backcountry, Johnson wanted the governor to appoint justices of the peace
from outside the province. He opposed local judges because ‘‘there is no
Justice to be expected by any Englishman in this Country, nor never will,
whilst the Bench of Judges & Justices is composed entirely of Dutch, who
pride themselves in the appellation, which alone, in my opinion should ren-
der them odious to everry Britton.’’ By ‘‘Briton’’ Johnson meant his Irish and
Scottish family, colleagues, and leaseholders, the last recruited in droves
during the 1760s. By contrast, ‘‘Dutch’’ was a loose category that included
all who obstructed imperial justice as Johnson defined it rather than those
tracing their roots to the Netherlands or Germany. While Johnson was so-
phisticated when countering the provincial image of the Indian-as-savage,
he quickly denigrated non-British white settlers who violated English legal
ways, as he construed them. In 1772 he persuaded Governor William Tryon
to carve a new county, named Tryon, out of the western part of Albany
County to give him control over the Mohawk Valley. He had tired of nego-
tiating with Albany and Hudson River notables over the appointment of
sheriffs and justices. Now his nominees would be unopposed.ππ Only in a spe-
cially drawn county could Johnson control Mohawk Valley law and politics,
and then only briefly. He died in July 1774. The rebellious Tryon County
Committee of Safety, full of men with Dutch and German names, was estab-
lished the next month.π∫

Colden also pleaded for heritable offices so that the agents’ positions
would descend to their children. He also called for the appointment of men
without provincial connections to key posts on the bench and in the bar. As
early as 1747 Colden sought the replacement of longtime nemesis Chief
Justice James DeLancey with a lawyer from England. Provincial-born men
were susceptible to local influence, and, protected by good behavior tenure,
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chief justices like DeLancey and Colden’s erstwhile friend Lewis Morris
before him became ‘‘as formidable at the head of the Laws as the Popes
formerly were in the days of Ignorance at the head of Monks & friars.’’πΩ

When DeLancey died in 1760, Colden asked the Board of Trade to appoint a
successor with no interests in New York and loyal to the crown’s preroga-
tives. He got one in Benjamin Prat.

Born in Massachusetts, Prat began life as an artisan. An injury led him to
Harvard College and the law, where he climbed the professional ladder by
dint of wit and loyalty to imperial agents like Governor Thomas Pownall.
Though an accomplished lawyer, Prat encountered obstacles everywhere in
New York. ‘‘His haveing no connection in this Province is a Principal Reason
with me why he should be appointed preferably to any other in this place who
make pretensions to the office,’’ Colden wrote to John Pownall, secretary of
the Board of Trade. The provincials, on the other hand, wanted ‘‘a Chief
Justice with whom they have strong connections, & in order to obtain their
end find pretences to refuse a salary to Mr. Prat.’’∫≠ Prat complained to
the Board of Trade that as long as judges depended on the assembly for
salaries, their rulings would follow local interests. Consequently, provincial
law would diverge from English law without judicial check because ‘‘the
Colonies are vested with Legislative Powers, by which the Systems of their
Laws are gradually varying from the Common Law, & so diminishing, in that
Respect their connection with the Mother Country.’’∫∞ This was the frequent
criticism, made in the familiarly vague way, that the common law did not
function in New York as it did in England. It divided rather than integrated
the empire.

Colden too realized that the appointment of a sympathetic chief justice
and other officials was not enough. Behind the obstreperous judges, officers,
and juries was a corrupt provincial establishment. ‘‘The distinguished fami-
lies in so small a country as this,’’ he complained in 1762, ‘‘are so united by
inter-marriages and otherwise, that in few cases a cause of any consequence,
especially where the King’s Rights are concerned, can be brought before a
Judge who is one of these families, in which he can be supposed intirely
disinterested, or free from connections with those interested either in that
case, or in other cases similar to it.’’∫≤ The reason for the strength of ‘‘faction’’
lay in the colony’s social foundation: ‘‘In a young Country, like this, where
few Men have any acquired learning or knowledge, where the Judges and
principal Lawyers are proprietors of extravagant grants of land, or strongly
connected with them in Interest, or family alliances, it is possible, that a
dangerous combination may subsist between the Bench and the Bar; not only
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greatly injurious to private property but likewise dangerous to His Majesty’s
prerogative & Authority.’’∫≥ When lawyers allied with large landholders,
there was no ballast against their power.

In another version of this analysis that tracked the Scottish Enlightenment
idea that civilizations developed through stages, Colden divided the province
into four ‘‘ranks’’: ‘‘Proprietors,’’ ‘‘Gentleman of the Law,’’ ‘‘Merchants,’’ and
‘‘Farmers.’’ He recognized that the ‘‘ranks’’ were permeable. The lawyers, for
example, were often related to and served the landowners, a nexus institu-
tionalized in New York’s Law Society. The farmers were ‘‘the most usefull
and the most Morall, but allwise the Dupes’’ of the others. The great men
used newspapers to sway their inferiors. He concluded that the press was to
the provincial elite what ‘‘the Pulpit was in times of Popery’’: the means of
‘‘deluding an ignorant mob.’’∫∂ Land, the bar, trade, and provincial print
culture: here was the matrix of provincial improvement that had developed
over two or three generations; the imperial agents saw it as a conspiracy. The
new sociology helped them frame a powerful but simplistic picture of provin-
cial society.

The agents did not just recommend replacing the creole elite with loyal
imperial servants. They also sought financial support independent of the
assembly. Colden drew up a plan in which the crown would transform the
council into a permanent ‘‘senate’’ with each senator receiving ten thousand
acres of land. This loyal branch of government would bolster the crown’s
interest in the province and restore balance between the three parts of the
colony’s constitution, for then ‘‘the Ballance between the three is kept so
even that no one can be too strong & every one may be a Sufficient Check
upon the others.’’ In short, he advocated a new colonial aristocracy. He did
not publicize this plan in London or the province.∫∑ But its elements—
proprietary office holding and land grants—were constant themes in the
agents’ correspondence, and a similar proposal was published in a provincial
newspaper in 1770 under the title ‘‘The Dougliad.’’ The author was probably
James Duane, who was at the time within Colden’s ambit of influence. ‘‘The
Dougliad’’ echoed Colden’s long-standing analysis of the unbalanced colo-
nial constitution and proposed replacing the council with a permanent upper
house. In England, ‘‘[a]n August Peerage, forms a Barrier, between the Prince

and the People; and preserves within due Bounds, the prerogative of the One,
and the Privileges of the other.’’∫∏ In its present form, the council could not
play the same role. A new upper house secure in its social and political power
would restore that balance.

The twelve ‘‘Dougliad’’ essays were published during Alexander Mac-
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Dougall’s libel case. MacDougall had published a letter criticizing the assem-
bly for financing both Colden’s administration and British troops quartered
in the province. The assembly, dominated after the elections of 1768 and
1769 by the DeLancey faction, had provided this support to avoid being
suspended by the British Parliament. In the Restraining Act of 1767, Parlia-
ment had targeted New York because of its particularly vociferous petitions
and protests against the postwar regulations. In response, the assembly pro-
vided the supplies. The legislators did not, however, view their grant as
conceding Parliament’s right to demand support; that, they claimed, ‘‘would
have been repugnant to the Sentiments we entertained of our constitutional
Rights.’’ The justification for the compromise had been that the appropria-
tion was like others in the past: it was ‘‘a free Gift; and if it should be accepted
as such, the Right of Parliament would rest on their own Conception, and
not on our Admission.’’∫π But MacDougall, called by some ‘‘the American
Wilkes’’ and others ‘‘a beggarly Scotchman,’’ thought that the assembly had
taken ‘‘money out of our pockets without our consent.’’ The Livingstons,
now out of power, agreed. Colden was again identified as the greedy master-
mind: ‘‘Mr. Colden knows, from the nature of things, that he cannot have the
least prospect to be in another administration again; and therefore, that he
may make hay while the sun shines, and get a full salary from the Assembly,
flatters ignorant members of it, with the consideration of the success of a bill
to emit a paper currency; when he, and his artful coadjutors must know, that
it is only a snare to impose on the simple; for it will not obtain the royal
assent.’’∫∫ London finally did allow the assembly to issue bills from a land
bank, which alleviated the credit crunch.∫Ω

It is likely that Colden helped a temporary ally, James Duane, write the
‘‘Dougliad.’’ The major theme of the essays was that truth should not be a
defense to the seditious libel charge against MacDougall, just as it was not
under English law. (Here was one of those opportunities when the imperial
agents found it useful to invoke a common-law rule.) A judicial determina-
tion of truth in such cases would violate ‘‘the Spirit of our English con-
stitution’’ because it required examination of the motives behind the assem-
bly’s appropriations. Judicial assessment of the truth of MacDougall’s charge
against the assembly would ‘‘convert the Seat of Justice, into a Cabinet of
State’’ and ‘‘transform those venerable Sages, into a Cabal of visionary Politi-
cians!’’Ω≠ The same charge concerning the truth defense arose in the Zenger
case four decades earlier; Colden had been referring to the provincial elite as
a cabal for almost as long.Ω∞ The difference now was that provincial opposi-
tion aimed not just at a single governor but rather at the entire imperial
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establishment. In addition, Colden was no longer a silent partner with the
governor’s foes; he was their target. He and his allies further depersonalized
the attacks by portraying the problem as one involving the separation of
judicial and legislative powers. They sought only to criticize judicial inter-
ference with a legislative compromise designed to preserve peace within the
empire, but they also raised the stakes of the constitutional controversy by
focusing attention on the fundamental question of imperial constitutional-
ism: Who defined the law of New York? According to what sources and to
what end?

More successful was Colden’s opposition to good behavior tenure for
judges. Chief Justice Prat’s colleagues on the supreme court, Daniel Hors-
manden and John Chambers, briefly refused to serve and shut down the court
to protest Colden’s claim that their tenure was at the king’s—which meant
Colden’s—pleasure. The problem arose because Governor William Cosby
granted James DeLancey’s commission as chief justice for good behavior
when he expanded the supreme court’s equity jurisdiction. Legal advisers to
the Privy Council criticized the departure from ‘‘usage; but as the power
given by the commission is general, we apprehend the grant is good in point
of law, and cannot be revoked without misbehaviour.’’Ω≤ The question was
whether future grants were for good behavior too, as all judgeships were in
eighteenth-century England. In answering that the offices were at will, the
Privy Council accepted Colden’s analysis, which distinguished the colonial
judiciary from that at home. In England, the crown ceded the power to dis-
miss judges at will after the Glorious Revolution. Permanent salaries and
tenure drew qualified jurists to the bench. ‘‘The same circumstance does in no
degree exist in the American Colonies,’’ Colden argued. Because there was no
support apart from assembly funding, ‘‘men of learning and ability’’ refused to
take the position. Consequently, governors ‘‘are frequently obliged to appoint
such as offer from amongst the Inhabitants however unqualified to sustain the
character tho a more fit person should afterwards be found, yet if the Com-
mission was during good behavior such unqualified Person could not be
displaced.’’Ω≥

Leading lawyers admitted that there were some unqualified judges and
lawyers among them. Their remedy was not, however, greater superinten-
dence by the imperial agents. Indeed, part of the problem was that governors
had too liberally granted licenses to practice law. Tighter admission stan-
dards were needed within the provincial legal community. New York’s law-
yers had for two generations worked to limit membership in the bar by
imposing educational requirements monitored by the quasi-corporate Law
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Society.Ω∂ Self-regulation by the provincial elite, independent of the im-
perial agents and to the detriment of local interests, was their answer here as
elsewhere.

British colonies did not develop a hierarchy of functions and titles like that
within the common-law bar in England. But in New York, as in several other
colonies, the prerequisites of general education and apprenticeship divided
an elite corps of practitioners from all other advocates. By the 1750s, only
members of the Law Society could practice in the supreme court, and this
was similar to the restriction of practice in the Westminster courts to mem-
bers of the Inns of Court.Ω∑ The creation of the Law Society was part of the
project of cultural improvement and reinforced the sense that New York was
a discrete legal jurisdiction. It reflected at once Anglicization, in the develop-
ment of sophisticated legal techniques similar to those used in England, as
well as cultural differentiation, since it generated a power center apart from
the British Empire’s official representatives.Ω∏ Bar formation was a part of the
process of creolization. It contributed to the creation of a distinct provincial
identity within the empire.

Creolization of the legal community was gradual. Key markers include the
collection and revision of provincial statutes in 1752 by William Smith Jr.
and William Livingston, the bar’s increasing control over its own training
and membership, and the formation of a viable bar association.Ωπ The Law
Society required members to accept only clerks with at least two years of
college education. The sixteen signatories agreed to ensure proper training
of lawyers and ‘‘to prevent the unrestrained Admission of Clerks for the
future.’’ The clerks had to pay two hundred pounds for the privilege of their
service and were bound for five years. Each attorney could have only two
clerks at a time, thus limiting the number of prospective lawyers. After five
years, the clerks needed a recommendation from their mentor before they
could take the bar exam.Ω∫

Some elite New Yorkers continued to send their sons to England for col-
lege and enrollment at the Inns of Court. They also adapted to the changes
within English legal education. New Yorkers knew that William Blackstone
became the first Vinerian Professor of English Law at Oxford in the 1750s,
and some wanted their sons to experience this mixture of legal and liberal
education. In 1762, John Watts wrote a letter of introduction for Peter De-
Lancey (a son of his wife’s brother), who was off to study at Oxford. ‘‘We have
a high Character of a Professor at Oxford,’’ Watts reported, ‘‘who they say
has brought that Mysterious Business to some System, besides the System of
confounding other People & picking their Pockets, which most of the Pro-
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fession understand pretty well.’’ But the economic imperative inducing most
New Yorkers to rely on provincial training was evident in the same letter: ‘‘As
the Youth is one of a half a Score Children, it is meant that he be educated
with as much frugality as decency & Character will admit of.’’ Finally, pro-
vincial fears of the corrupting effect of metropolitan education offered an-
other reason to forgo English training.ΩΩ

The Law Society, with its requirement of college education, internal regu-
lations, and methods of instruction, offered an alternative to overseas instruc-
tion in law and the liberal arts. Prospective lawyers had long been required to
receive a license from the governor after examination by the supreme court
justices, but this was largely a formality. Lawyers like Smith and Livingston
argued that the test must separate the good lawyer from ‘‘the Pettifogger.’’
The problem, in their eyes, was that the governor too readily accepted the
private recommendation of ignorant judges. They proposed that candidates
be examined in open court. ‘‘By this Means, the Honour of the Profession
would be retrieved and preserved, and the good of the Public promoted.’’∞≠≠

Under the new system of licensing, prospective lawyers clerked for five
years before examination. Those who passed had to sign the bar agreement
and promise to submit to the society’s rules. Violators, after a ‘‘full Hearing,’’
were ‘‘treated by the Rest with Contempt and held to strict practice.’’∞≠∞

Education continued after bar admittance. To polish their forensic skills,
some lawyers joined debating societies, like the Moot, named after a tradi-
tional exercise in the English Inns of Court.∞≠≤ By 1758, leading lawyers
could claim that ‘‘the Practice of Law in this Province, is more conformable
to the Course of Practice in England, than in any other of his Majesty’s
Colonies upon this Continent.’’∞≠≥

The bar did have local critics. In 1768 an assembly campaign was orga-
nized around the slogan ‘‘no lawyer in the Assembly.’’ But wherever constitu-
tional disputes flourished, lawyers were involved. So it is less ironic than
typical that the ‘‘no lawyer’’ campaign was engineered by the DeLancey
family, chock full of lawyers, and that John Watts, partaking in an American
tradition, reviled the bar and ‘‘the hatefull Labyrinths of the Law’’ while
encouraging his son John Jr. to join and enter.∞≠∂ Watts knew that the bar had
substantial power and influence. Its formation was part of New York’s im-
provement. It grew in tandem with the sense that New York was a discrete
legal space. New York had its own jurisdiction, a bar to police that jurisdic-
tion, and an assembly to legislate for it.

The lawyers succeeded not only in limiting the number of lawyers collect-
ing litigation fees. Their Law Society was more sound and self-perpetuating
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than the royal bureaucracy. The profession’s quality was not just a matter of
local concern, and more was at stake than autonomy and pride. The imperial
agents’ reports of a provincial cabal were having effects in Britain, if not on
official policy, then on the way metropolitan merchants viewed their colonial
partners. Robert R. Livingston wrote his son Robert R. Livingston Jr., a
student at King’s College, that ‘‘Mr. Colden by writing a vindication of
himself [in the Forsey case] has thrown aspersions on every station of men
amongst us.’’ The immediate threat was to transatlantic trade. ‘‘[S]o much
are matters misinterpreted at home against us,’’ Livingston senior wrote in
1767, ‘‘that several principal houses have refused to send over goods, imag-
ining that we are running headlong into a rebellion.’’∞≠∑ The creole elite
worked their transatlantic connections to counter Colden’s reports. When
Prat died after one tumultuous year on the bench, the Board of Trade picked
a compromise candidate to replace him: provincial councillor and puisne
justice Daniel Horsmanden. Horsmanden was the longest-serving justice on
the court and was enmeshed in provincial networks. Yet he was also pliable
and loyal, and he usually found himself negotiating the gray zone between
the resistant creole elite and the imperial agents, a space occupied by many
New York colonists. Horsmanden would serve at pleasure. In practice, ten-
ure at pleasure usually meant life tenure. Horsmanden continued as chief
justice until his death in 1778 at the age of eighty-four.∞≠∏

The imperial agents and Privy Council saw that New York’s legal culture
deviated from their ideal of empire. They were wrong, however, to conclude
that one system would guarantee impartial justice while the other did not.
The difference was between two conceptions of the empire and its constitu-
tion, not between justice and injustice. They failed to see that they were
dealing not with a primitive outpost but rather with a province that conceived
of itself as maturing and autonomous, in a state of improvement.∞≠π Self-
government meant a government staffed by their own: the creole elite. The
agents, on the other hand, were trying to create an administrative caste
devoted to the empire’s welfare and their own within it. The bureaucratic
infrastructure supporting military adventure that John Brewer calls ‘‘the
English/British state’’ did not stretch far beyond its island shores. ‘‘Sinews of
power’’ required sense, understanding, and judgment.∞≠∫ The imperial agents
believed the latter were missing from North America and tried to provide
them. Their proposal had two parts: the promotion of an administrative elite,
and the maintenance of records to preserve institutional wisdom.

First, they couched much of their criticism of the province and their legal
reforms in terms of aristocracy. Again this was in part a social gambit. But the
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language of aristocracy—by which they meant a group of men loyal to some-
thing greater than their interests in the province—was one of the only ways
to express the notion of conscientious administration. The ideal of disinter-
ested civil service had not yet surfaced, not at least in the colonies; the agents
may have been working toward it, though they linked their interests to the
crown rather than to some disembodied public good.∞≠Ω They sought ample
compensation, but that was supposed to insulate them from provincial ha-
rassment. There were several such plans. Colden drafted one that called for a
provincial aristocracy. He, Johnson, and other agents acted on a similar idea
when they sought guaranteed salaries, land grants, and patronage for their
family, including hereditary offices. Secure in property and office, they would
form a bulwark against local interests.

Complementing the idea of an administrative caste, the agents sought to
maintain written records to generate precedents. One example is Colden’s
diligent epistolary practice. He maintained a letter book with drafts or copies
of his correspondence, allowing him to refer to old advice and construct his
own chronology of events. It appears that Colden was more cautious in
keeping his papers than most ministers in Whitehall.∞∞≠ But he was not alone.
Other imperial agents, in New York and elsewhere, called for the preserva-
tion of records, new law codes for the colonies, and handbooks of administra-
tion for imperial agents.

Beginning at midcentury, the agents proposed several plans for collecting
institutional wisdom. Dr. William Douglass, Colden’s friend in Boston, pro-
posed appointing to the Board of Trade ‘‘gentlemen returned home, who
have formerly been governors of colonies, judges of vice-admiralty, con-
suls at foreign ports of trade, commodores who have served some time in
plantation-stations, surveyor-generals, and collectors of the customs in the
colonies, planters, merchants, and factors who follow the plantation trade.’’
These experienced men could survey all colonial laws, consult ‘‘eminent
lawyers,’’ and draft ‘‘a body of general laws for all the plantations (it may be
called the Magna Charta of the British Colonies in America).’’ This code,
which would be passed in Parliament and compact enough for ‘‘a one-pocket
volume,’’ would be like the Roman Pandects or the civil code of Louis XIV.
Douglass was ready with a draft. It included a revision of the Navigation Acts
to liberalize colonial trade and forbid intercolonial tariffs.∞∞∞

Thomas Pownall was the kind of returning crown servant that Douglass
had in mind. Pownall began his long career as an aide to Governor Danvers
Osborne, assisted Governor George Clinton at the Albany Congress of 1754,
and then moved on to the governorship of Massachusetts before returning to
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England. A decade and a half after Douglass published his book, Pownall
made similar recommendations. His premise was that ‘‘the British Isles, with

our possessions in the Atlantic and in America, are in Fact, United into One
Grand Marine Dominion: And therefore, by policy, [should] be united into a one

Imperium, in a one center, where the seat of government is.’’ He recommended the
appointment of a special colonial secretary who would sit on the Board of
Trade. The secretary should have the power to convene all the governors and
survey ‘‘the actual state of the crown’s authority.’’ Together they would exam-
ine colonial legislation and judicial proceedings to ensure that they con-
formed with the colonial charters, royal commissions, and English law. They
should also enforce the Navigation Acts, vacate fraudulent land grants, and
implement other imperial policies. Then the secretary should draft ‘‘a gen-
eral bill of rights, and an act for the establishment of government and com-
merce on a great plan of union’’ in which ‘‘the colonies will be considered as
so many corporations, not without, but united to, the realm.’’ This new
arrangement might mollify disgruntled colonists and make them less in-
clined to unite together against the empire.∞∞≤ Pownall agreed that Par-
liament ‘‘must have, from the nature and essence of the constitution, has had
and ever will have, a sovereign supreme Power & jurisdiction over every part
of the dominions of the state, to make Laws in all cases whatsoever.’’ But
it had to exercise restraint, for ‘‘you can never govern an unwilling people:
they will be able to obstruct and pervert every effort of your policy and
render ineffectual every exertion of your Government.’’∞∞≥ Pownall was try-
ing to theorize the practical situation of authority within the empire, to
make respectable the idea that imperia could exist within imperio. ‘‘One su-
pream comprehending community [may] govern another subordinate com-
prehended community by a sovereign jurisdiction which still leaves the in-
ferior jurisdiction all and every right privilege & liberty which constitutes the
free agency of a Political state.’’∞∞∂ The empire had done so in the past, and it
could continue to do so in the future. A more solid theory and structure
would help.

There was also William Knox, an imperial agent who began his career in
Georgia. He returned to London and held a variety of offices in the 1760s
and 1770s, including undersecretary of state.∞∞∑ Knox was shocked to dis-
cover that the secretaries of state treated their correspondence as ‘‘private
property’’ and took official letters with them when they left office. George III
stopped this practice; the crown began to retain official correspondence.
John Pownall, Thomas’s brother, was similarly disconcerted by the state of
colonial records. While serving as an undersecretary to the Board of Trade,
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he sought some century-old Privy Council records and was told that he
might find them in a room above the gateway to the Privy Garden. This was
supposed to house the ‘‘State Paper Office’’ created under Queen Elizabeth.
So he climbed a ‘‘rotten staircase’’ and found a door secured by a lock that
‘‘had not been opened for many years and to which there was no key to
be found.’’ Pownall got a locksmith to break the lock, and when the door
opened, he ‘‘was covered with a cloud of dust, raised by a flock of pigeons,
who had long made that room (the windows being broken) their dwell-
ing place. When the cloud was dissipated, he removed the filth, and there
found the books he was in search of, with many other ancient and public
records.’’∞∞∏

For crown officers serving overseas, precedents were even more difficult
to locate. Welshman Anthony Stokes held judicial offices in the West Indies
and the southern colonies, but when he first traveled across the Atlantic at
midcentury ‘‘he in vain sought for some Book that would afford him an
insight of the Constitution and Mode of Proceeding in the Colonies: he was
equally unsuccessful in his search after Colony Precedents; for in all the
English Law Books he met with, he does not remember to have found half a
score Colony Forms.’’ There was no such precedent book. When he re-
turned to London during the Revolution, he penned his own handbook to
guide future agents, although many of the details concerned the newly in-
dependent provinces and soon became worthless.∞∞π

These recommendations, intended to generate manuals for imperial ad-
ministration, reveal that there were no educational institutions for imperial
servants. The empire and its agents in America had nothing to match the
training of the provincial legal community. The agents’ complaints about the
dominance of the lawyers testified to this institutional gap. Things were no
better anywhere else within the empire. Oxford and Cambridge did not yet
produce colonial civil servants. The Inns of Court, which John Baker calls
England’s ‘‘third university,’’ did not play the role for the empire that they had
for medieval and early modern England: the school and library for the king’s
courts, facilitating consolidation of the island and the growth of a politically
self-conscious class of administrators.∞∞∫ Neither was there a literature to
guide the agents nor manuals like those that justices of the peace used to
administer local government. For more than two centuries after establishing
the first transatlantic colony, Britons engineered few new institutions for
imperial governance. When in the 1760s some in London did investigate the
problem of empire, they attempted both too little and too much, all too late.
And they did so primarily for domestic rather than imperial reasons.
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The View from London

The multiple interpretations of English constitutionalism in New
York were not simply rhetorical strategies in a political struggle for local
control; they also shaped the ways in which the empire was conceived by
those on its dynamic fringe. The modern distinction between law and poli-
tics would have made little sense to eighteenth-century Britons. Legal dis-
course shaped political expression and provided the structure for under-
standing and articulating the felt differences in interest developing across the
empire. Contests over the relevance and content of the common law, juris-
diction, and the personnel of the legal system divided the inhabitants of New
York into slowly cohering political groups: the imperial agents, the creole
provincial elite, and scattered associations of settlers in the marchland prov-
ince. These divisions, more than the tension between the abstractions of
‘‘London’’ and ‘‘the colonies,’’ help explain the indirect path in New York
that ended in rebellion.

Yet imperial policy in Parliament and Whitehall changed in the 1760s and
contributed to colonial discord. It remains unclear how government minis-
ters could have formulated such policies without predicting the resistance
they met across the Atlantic. Despite various avenues of information—from
the governors and imperial agents, as well as from the creoles through inter-
est group contacts—key decision makers did not understand that there were
divergent perspectives on the imperial constitution. Instead, there arose in
London a remarkably simple view that the imperial constitution was what-
ever those controlling Parliament wanted it to be. In some ways this repre-
sented still another interpretation of the imperial constitution. Logically, this
definition resolved the ambiguities of the empire. But its very logic, its com-
pelling simplicity, revealed its adherents’ distance from colonial political
culture. Metropolitan officials failed to gauge the depth of the provincials’
devotion to a particular conception of legality and therefore did not take the
imperial agents’ recommendations for reforming legal administration se-
riously enough. Instead, Parliament, under Lord North, enacted one blunt
regulation after another.

Perhaps the most radical regulation was the Quebec Act of 1774, the
brainchild of old imperial agents William Knox and John Pownall. The whole
French cession, from the Stanwix line to the Mississippi, was incorporated
into the royal colony of Quebec. Much of this land was within the boundaries
of older colonies such as Virginia, Massachusetts, and New York, according
to their charters or letters patent. In addition, Governor Guy Carleton ad-
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ministered Quebec without an assembly. Finally, Parliament granted the Ro-
man Catholic inhabitants the right to maintain their churches, complete with
legally enforceable tithes to support their priests, and also preserved other
legacies of French rule such as seigneurial land tenures. From one angle the
Quebec Act was enlightened because it respected the rights of the conquered
population. The initial policy of conquest a decade earlier was to replace
French law wholesale with English law, and many of the French inhabitants in
the eastern provinces were deported to other English colonies. At that time,
Lord Mansfield had thought it ‘‘rash and unjust’’ to abolish the legal system of
a conquered people with one stroke of a pen. Perhaps recalling dicta in
Calvin’s Case about conquered Christian nations, Mansfield maintained that
England ‘‘has always left to the conquered their own laws and usages, with a
change only so far as the sovereignty was concerned.’’ He referred explicitly
to the gradual replacement of local law in Ireland and the maintenance of
local laws in Berwick and Minorca. In addition, the Scot may have had the
1707 Act of Union’s legal compromise in mind. The complete displacement
of French law was not just cruel; it was also unwise because it stirred discon-
tent among the conquered people. ‘‘Is it possible,’’ Mansfield asked George
Grenville, the king’s first minister, that an official who did not know ‘‘a
syllable of their language or laws, has been sent over with an English title of
magistracy unknown to them, the powers of which office must be inexplica-
ble, and unexecutable by their usages?’’ If so, the policy had to change. ‘‘For
God’s sake,’’ Mansfield concluded, ‘‘learn the truth of the case, and think of a
speedy remedy.’’ The remedy came in the Quebec Act, but this attempt to
learn from the empire’s history did not contribute to its well-being.∞∞Ω

Yet more was at work behind the Quebec Act than fair treatment of
French Catholics. The act ensured that the new territory would be under the
firm control of a loyal administrator. All prior colonial claims to the western
lands were denied; French property law, the thought was, would discourage
western migration by British settlers.∞≤≠ The act was supposed to say to
British settlers, in the words of Solicitor General Alexander Wedderburn,
‘‘ ‘this is the border, beyond which, for the advantage of the whole empire,
you shall not extend yourselves.’ ’’ The North administration’s opposition in
Parliament criticized the act. ‘‘[I]t is evident that this constitution is meant to
be both an instrument of tyranny to the Canadians,’’ complained Edmund
Burke, ‘‘and an example to others of what they have to expect; at some time or
other it will come home to England.’’ Burke was concerned about British
settlers in Canada and elsewhere, like those in New York who paid him to
represent their interests in Parliament. But the opposition’s ultimate fear was
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one that had haunted parliamentarians since the dawn of the empire: the
colonies could become a training ground for innovations in crown rule.
‘‘Despotism’’ abroad might return home.∞≤∞

The threat to New Yorkers was closer and more urgent. ‘‘What can speak
in plainer language, the corruption of the British Parliament,’’ wrote a pre-
cocious King’s College student, than an act that gave the king ‘‘absolute
power’’ in a province populated by Roman Catholics? They ‘‘will be the
voluntary instruments of ambition; and will be ready, at all times, to second
the oppressive designs of administration against the other parts of the em-
pire.’’∞≤≤ The student, Alexander Hamilton, would soon get his chance to
oppose imperial administration.

How come metropolitan officials did not predict this reaction to their
American polices? First, the colonists were at the edge of the empire. While
imperial value did not always decline in proportion to distance from London
(witness the fascination with India), often it did.∞≤≥ More important was the
parochialism of parliamentary politics. Extraparliamentary public opinion
was just coalescing among the ‘‘middling’’ and others excluded from high
politics.∞≤∂ English political life was still dominated by shifting political al-
liances held together more by patronage than principles. Elections turned on
‘‘a number of local forces, personal rivalries, struggles for local consequence
and importance.’’ The key word is ‘‘local.’’ London was a temporary stage.
The roots of politics lay in the English provinces.∞≤∑ Members of Parliament
spent much of their time at their country seats and were only in the capital for
sessions in the winter. When one American colonist went to London 1771 to
defend the colonies, he found the place empty. ‘‘The great ones of the Earth,
being at their seats in the country or at Paris and there is the greatest inatten-
tion to the affairs of the State you possibly can conceive of. The Kingdom is
like a ship laying to, in a storm. Her helm lashed and the mariners all below
asleep.’’∞≤∏ The ‘‘great ones’’ had fought to protect this social world in the
seventeenth century, and provincial pride inspired an ‘‘urban renaissance’’
outside London in the eighteenth. But it also led to the neglect of imperial
administration.∞≤π

There were metropolitan institutions responsible for colonial affairs. But
Whitehall was a gold mine of patronage. The colonial offices, especially,
were not professionally managed.∞≤∫ The Board of Trade was formally re-
sponsible for the colonies. This body had its roots in Oliver Cromwell’s
attempt to reorganize the various British dominions during the Interregnum
and was made permanent during the Restoration. The board’s commission
enjoined it to recommend colonial policy, especially that promoting ‘‘the
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Trade of Our Kingdom of England,’’ to the King’s Privy Council.∞≤Ω It was
primarily interested in commercial policy, but much of its time was spent
reviewing colonial legislation and corresponding with the governors and
imperial agents. This narrow focus weakened the board’s policy-making in-
fluence.∞≥≠ More important, the board had no executive power; this resided in
the Privy Council. What appointment power the board did have it usually let
pass to the southern secretary, except when it had a strong leader.∞≥∞ Horace
Walpole lamented that membership on the board degenerated ‘‘almost into a
sinecure’’ during the long administration of the Duke of Newcastle before
midcentury. ‘‘It would not be credited,’’ Walpole lamented, ‘‘what reams of
papers, representations, memorials, petitions, from that quarter of the world
[i.e., the American colonies] lay mouldering and unopened.’’∞≥≤ Because the
colonists could not help one get power in the House of Commons, leading
ministers discounted colonial policy.

For about a decade at midcentury, the board was rejuvenated under Lord
Halifax. In 1752 the Privy Council, at Halifax’s insistence, gave the Board of
Trade more influence in the appointment of imperial agents.∞≥≥ In addition,
Halifax got the Privy Council to instruct the royal governors to respond
directly to the Board of Trade, which gave it executive authority for the first
time.∞≥∂ Halifax was soon appointed to the Privy Council, though not in his
capacity as the Board of Trade’s president. This meant that while he gained
much personal power, the board as an institution did not.∞≥∑ In 1761 Halifax
left the board to become lord lieutenant of Ireland. The man to whom
William Smith Jr. had dedicated his history of New York in 1757, and whose
epitaph in Westminster Abbey would read ‘‘the Father of the Colonies,’’ had
grasped the main chance, far from America, as soon as it was offered. Mean-
while, the board became again a depository of facts, figures, and sinecures.∞≥∏

The Board of Trade turned to Parliament for legislative support after the
Seven Years’ War. In doing so, it conceded its weakness amid the great
changes in the colonial situation now that France was expelled from Canada.
Parliamentary support was contrary to the intention of the board’s architects,
like King William III, who had envisioned board members as the king’s
personal advisers. But like many curial bodies throughout English history,
the board gravitated out of the king’s sphere and closer to the full Parliament,
of which the king was part, but only part. The parliamentary alliance was
forged by a new generation of politicians and administrators who took the
increasing power of the Commons for granted and were insensitive to the
practical compromises of Robert Walpole and Newcastle. Suddenly the im-
perial constitution was equated with parliamentary authority, with the Com-
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mons dominant. ‘‘We are reduced to the alternative of adopting coercive
measures, or of forever relinquishing our claim of sovereignty or dominion
over the colonies,’’ concluded Lord Mansfield, adding that either ‘‘the su-
premacy of the British legislature must be complete, entire, and uncondi-
tional or on the other hand, the colonies must be free and independent.’’∞≥π

Since the Revolution of 1688/89, political thinkers had expounded the
position that the Houses of Parliament were sovereign.∞≥∫ During the first
half of the eighteenth century, few elaborated this theory. It did not reflect
the reality of parliamentary politics, in which the king remained a vital ele-
ment. But a new generation, raised on the Whig slogans of the revolution,
entered government around midcentury and began to perform from these
revolutionary scripts. These younger men assumed that Parliament was sov-
ereign and that within Parliament the Commons was supreme. Seventeenth-
century polemics and schoolboy stories were transfigured into human form.
The theory of unitary sovereignty became real through that familiar sort of
revolution: a generation coming of age.∞≥Ω

The colonies were not the only parts of the British Empire threatened by
the new legislation. So were George III and his court. The theory of unitary
sovereignty was a political instrument across Europe. In Britain, it helped the
Commons reduce the crown’s ability to make law outside Parliament. The
crown, along with the colonies, was the target of the Commons’ ambition. In
other words, the new colonial legislation of the 1760s had as much to do with
metropolitan politics as with reorganizing the empire. In response, the king
created a third secretary of state, for America, to coexist with the secretaries
of the northern and southern departments. This new secretariat would help
the king retrieve control over colonial administration and its patronage.
Thus, for their own political reasons, George III and his court also took an
uncompromising position toward the American colonies.∞∂≠

This new metropolitan constitutionalism, forged through competition
between the Commons and the crown, eventuated in the Declaratory Act of
1766 and then Lord North’s conciliatory proposal of 1775, which passed with
a large majority in the Commons. These acts would have forced the colonies
to acknowledge the right of parliamentary taxation, while Parliament agreed
not to exercise it as long as the colonies continued to contribute to the
common defense. This was the maximum point of compromise in the capital.
The belief that the colonists would accept this constitutional principle in
exchange for a promise that it would not be enforced reflected metropolitan
indifference toward the colonists’ constitutional scruples. This indifference
grew as informal contacts with the colonies declined. Colonial interest group
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representatives—agents for the assemblies, religious denominations, and
mercantile houses—lost influence after the ascension of George III, whose
ministers’ clear vision of the imperial constitution left little room for unoffi-
cial input.∞∂∞ What mattered most in London was the relationship between
king and Commons, not between Parliament in the abstract and the colonies.

Back in New York, the issue for the imperial agents was their own author-
ity. A new parliamentary stamp tax on official documents followed a new
sugar excise a year earlier. ‘‘Trade is the support of America,’’ customs collec-
tor Andrew Elliot explained to his brother, who sat on the Board of Trade.
‘‘All the people of fortune are in trade more or less, their lands bring in no
rent so that what ever touches the trading Interest all ways makes a noise
here.’’ New imperial taxes brought complaints ‘‘that [New Yorkers] are to
pay money that does no good to the nation but only to support Court of-
fices.’’∞∂≤ Robert R. Livingston wrote his father from the intercolonial Stamp
Act Congress that the three key issues were ‘‘trials by juries, a right to
tax ourselves, [and] the reducing of admiralty courts within their proper
limits.’’∞∂≥ The congress opened just before the act became effective (1 No-
vember 1765) and met in New York City because of its central location. To a
contact in London, Livingston explained that resistance to the Stamp Act was
designed to preserve, not fracture, the empire. ‘‘We know not how matters
appear to you on the other side of the Atlantic,’’ he wrote, ‘‘but here we seem
to think it clear as any proposition of Euclid, that if America submits to be
taxed at the pleasure of the house of Commons the power will be too great &
uncontrolable to remain long unabused, & that the abuse of it will naturally
render the Colonies independent.’’ Opposition to the tax flowed not from a
‘‘factious spirit’’ but rather ‘‘from a real patriotic desire of promoting the
general interest of the Empire.’’∞∂∂

On 31 October 1765, city merchants gathered to organize a partial boy-
cott of British goods to protest the stamp tax. Over the next few nights, mobs
roamed the city and erupted in violence here and there, some of it linked to
traditional celebrations of Guy Fawkes Day. Lawyers dared not file official
papers that required the new stamp, which kept the courts closed for six
months. As Judge Robert Livingston reported to former governor Robert
Monckton,

Merchants have resolved to send for no more British manufactures. Shop-
keepers will buy none, Gentlemen will wear none[;] our own are encour-
aged, all pride in Dress seems to be laid aside, and he that does not appear
in a Homespun or at least a Turned Coat is looked on with an Evil Eye.
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The Lawyers will not Issue a writ, Merchants will not clear out a vessel,
these are all facts not in the least exaggerated and it is of Importance that
they should be known. But the worst of all is this, that should the Act be
enforced there is the utmost danger I speak it with the greatest concern
imaginable of a Civil War.∞∂∑

Realizing that the Stamp Act could not be enforced and bombarded by
threats against him as ‘‘the Chief Murderer of [New Yorkers’] Rights &
Privileges,’’ Colden moved the stamps offshore to a naval ship under the
command of Captain Archibald Kennedy Jr. Colden was yet again lieutenant
governor. He decided not to enforce the Stamp Act ‘‘but leave it to Sir Harry
Moore,’’ on his way to assume the governorship, ‘‘to doe as he pleases.’’ For
this compromise—his acceptance of the principle of parliamentary taxation
while refusing to collect taxes—a mob burned Colden’s effigy in the streets of
New York City and the crown administration condemned him in London.
‘‘Whatever the wisdom of the Ministry may suggest to be the true policy of
Great Britain with respect to her Colonies,’’ a despondent Colden wrote
Lord Mansfield, ‘‘they never can think it good policy to deliver up their
faithfull servants supposing they may have erred in Judgment to the violent
resentment of a virulent Faction who stood in opposition to the Authority of
Parliament.’’∞∂∏ He took it from both sides, which was nothing new.

New York soon became the target of metropolitan punishment, an exam-
ple for all colonies. When in 1766 the assembly refused to provide supplies
required by the Quartering Act, Parliament passed the New York Restrain-
ing Act, which directed the governor not to consent to any statute until the
assembly complied with the Quartering Act. Essentially, it suspended New
York’s legislature. Governor Moore accepted the assembly’s next appropria-
tion as acknowledgment of the Quartering Act, which permitted both sides
to act as though they had vindicated their competing principles. But the
lawyers in the assembly who drafted the appropriation bill ‘‘carefully avoided
to acknowledge the Authority of Parliament,’’ reported Colden, and as a
result ‘‘[a]n opinion is industriously infused into the Minds of the People,
that the legislative authority of Great Britain does not extend to the Colo-
nies, by Men who from their Profession are supposed to understand the
Constitution best.’’∞∂π As late as 1767, the practice of accommodation con-
tinued even as interpretations of that practice diverged.

Merchant John Watts offered shrewd insight on the situation. Son of a
Scottish immigrant, Watts inherited his father’s commercial contacts and
ascended to the governor’s council. Throughout the period of resistance he
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was loyal to the empire and suspicious of provincial lawyers. But his business
ties and friendships sensitized him to the provincial interpretation of the
imperial constitution. ‘‘I really believe some New Constitution will be form’d
in time between the Mother Country & the Colonys,’’ he wrote friend and
former governor Robert Monckton. To a London associate and in-law, he
warned,

If America is to be governd & their Lives & propertys dispos’d of by
people sent out meerly because they had no Character or Credit at home
or are a burthen upon some great Man. If their property is to be thrown
into dependent Courts of Admiralty & their Causes to be carry’d at plea-
sure to an obscure Corner of his Majestys Dominions, called Hallifax,
wither they cannot attend them. If Verdicts from Jurys are to be overruled
by a Governor & a Council appointed at will & of course all mens Estates
lay at Mercy. If internal Taxes are to be laid by fellow Subjects who know
Nothing of their Circumstances & whose Interest it will be to make them
beasts of burthen, & it is meer mercy if they do not [rebel].∞∂∫

Even a loyal councillor understood provincial fear of foreign-born officers
and the popular demand for juries and self-taxation. But Watts was born in
New York, and he hoped that the compromises of eighteenth-century consti-
tutional practice would continue.

Parliament’s attempt to simplify the imperial constitution failed. So too
provincial attempts. Few in London took seriously proposals for an Ameri-
can parliament equal to that in Britain. The loyalist William Smith Jr. went
to the grave with faith in this solution. The problem with Smith’s proposal
for an American parliament was that he had reduced the whole conflict to
representation. It was about more than this, as tensions among the colonies
would soon reveal. Nonetheless, throughout the Revolution Smith hoped
that ‘‘an American constitution’’ establishing a ‘‘grand Wittenagemoot,’’ per-
haps meeting annually in New York City, would bring lasting peace.∞∂Ω Few
colonists embraced this idea, which would have required extensive coopera-
tion between the colonies. Intercolonial congresses like the Albany Congress
and the Stamp Act Congress, both held in New York, were not encouraging
precedents. It took a war and another decade before the American provinces
were ready to agree to a constitution that gave substantial authority to a
‘‘grand Wittenagemoot.’’ London officials were not interested in such an
institution either. They kept declaring their power to govern without colo-
nial restraint.

In the end, the imperial agents were left to enforce new imperial policies
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amid the ambiguities and compromises that had marked imperial administra-
tion for decades. While Parliament could draft Declaratory Acts, few in New
York believed what they read. The real battle was not transatlantic; it went on
within the province. The failure of the imperial agents’ plans for reform led
them to send dire reports back to London. These in turn led to more drastic
curbs on provincial autonomy: restraints on property; limitations on ter-
ritorial jurisdiction; restrictions on the jury trial; and the appointment of
government officials born elsewhere in the empire. The agents tried to do
too much and succeeded with little, except in conveying to London officials
the impression that the colony was ungovernable. When the tumult of the
1760s reappeared in the mid-1770s, more radical responses followed. Com-
mon law gave way not to a new imperial law but rather to martial law.

on manhattan as well as on the frontier, the imperial agents had strug-
gled to reconfigure the common law for the empire’s benefit. Their inter-
pretations of ancient phrases and institutions were screened through their
experiences in supporting the imperial system, a system in which they pic-
tured themselves prominent: Johnson ruling the ‘‘Marches & Frontiers’’ with
diplomatic skill; Colden in the city challenging provincial attempts to secure
internal governance; Kennedy and Elliot regulating trade from the customs
house. There were elements of truth in these self-images, sent repeatedly,
with pleas for more power, to London. However, for all the agents’ percep-
tive reports about the limits of imperial power on the margins, the conclusion
that land grabbing, unpredictable juries, and weak law enforcement were the
functions of a conspiratorial legal establishment obscured the powerful, anar-
chic energy within the province. Ironically, the clarity of their imagined
empire helped ensure that it would never come to pass. The reality of colo-
nial New York was more indistinct, blurred by the shadows of movement
mentioned only indirectly and that, for all the complaints about trespassers,
went largely unexamined.

Some provincials began to perceive that volatility, but they also explained
it with inadequate historical analogies. Suddenly, feared some of the elite, the
province abounded with ‘‘levellers.’’ In 1774, Gouverneur Morris, scion of
illustrious provincial families, King’s College alumnus, and legal clerk to
William Smith Jr., lamented that provincial turbulence was fast becoming a
struggle over ‘‘the future forms of our government, whether it should be
founded upon Aristocratic or Democratic principles.’’ The ‘‘gentry’’ had
initiated the resistance, but it was slipping out of their control. ‘‘The spirit of
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the English Constitution has yet a little influence left, and but little,’’ Morris
reported to a friend. ‘‘The mob begins to think and to reason. Poor reptiles!
it is with them a vernal morning, they are struggling to cast off their winter’s
slough, they bask in the sunshine, and ere noon they will bite, depend on
it. . . . I see, and I see it with fear and trembling, that if the disputes with
Britain continue, we shall be under the worst of all possible dominions. We
shall be under the domination of a riotous mob.’’∞∑≠

Morris became one of New York’s reluctant revolutionaries, a delegate to
the 1787 Constitutional Convention, and a federal senator: his attempts to
control that ‘‘mob.’’ As the imperial agents had attempted to freeze a dy-
namic situation by reforming—even supplanting—the common law, their
American successors would try the same with other innovative uses of En-
glish legal ideas, hoping finally to solve the persistent riddle of New York’s
constitution.

Before leaving the story of the prerevolutionary constitutions of New
York, recall what colonial political culture was like on the ground. There in
1766, for example, was Sir William Johnson knocking on the rude door of the
Mohawk Valley squatter, an invader of sorts, who, when shown the royal
Proclamation of 1763, chuckled, a sneer that was not really even a challenge,
as he felt secure in his appropriation of land that seemed to belong to no one
in a jurisdiction that would enforce neither the king’s dominion nor the
Native Americans’ claim. Who, then, was the squatter? It is a laugh that
echoed through the hills of North America for some years, belying the sever-
ity of legal declarations, following the momentum of empire west. The un-
named squatter, the German George Klock, the irrepressible Ethan Allen,
and countless others were more than the pawns of speculators. They, as much
as the provincial elite’s incorporated associations, entered that American
vacuum of public authority that the imperial agents could not fill with their
many desperate letters. The frontier settlers invoked the spirit and phrases of
the common law, but the degree of their politicization is uncertain. What is
clear is that they were loyal foremost to the freedom of movement, ignored
jurisdictional claims, and laughed in the face of the titled, those deemed
meritorious, and the letter of imperial law.

This third constitutional force was ultimately the most revolutionary. The
mobility that lay beneath colonization, when coupled with common-law
constitutionalism, was the primary cause of the Revolution. Common-law
constitutionalism conditioned the way the colonists viewed their relationship
to the empire and the American continent. In turn, they invoked that notion
of legality to protect themselves from imperial reforms. Like most early
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modern crowds in the Atlantic world, New York’s settlers adhered to custom-
ary rules, such as the maxim that possession was most of the law and that land
claims should be made in common-law ways in front of a local judge and
jury.∞∑∞ Unlike most crowds, this one got what it wanted. The Revolution
constitutionalized provincial control, including its most local form: allodial
land title. Allied sometimes with the provincials and at others with the ex-
positors of empire, but always part and parcel of both, the settlers’ mobility
persisted, with migrants pursuing their own notions of improvement, never
fully trusting the printed statements of popular sovereignty. As the imperial-
ists and provincials printed ever more words, the migrations continued with
the same urgency and persistence, destruction paired with improvement,
that the articulate always claimed to understand and pretended to manage.
Through the years that echo might still be heard, still in the hills, but not just
there and ever less with one of the British accents, as people reconstituted
themselves in those ancient, fertile landscapes with their contingent legal
names: Johnstown, Canajoharie, Manhattan, New York.
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Imperial Civil War and Reconstitution

America is at eve of a civil War.

James Duane (1774)

The american revolution was first a British civil war that divided
regions, institutions, families, and individual consciences. Sources of law and
authority in New York, already plural, increased even more. Which ones
would predominate was far from clear. State formation was not the only
response to the imperial crisis. The thirteen provinces also joined together in
the Continental Congress. But the states could not have viewed their limited
cooperation in the congress as a prelude to the federal Constitution of 1787.
Most government remained local government. Loyalist judge and historian
Thomas Jones exaggerated somewhat, but only somewhat, when he wrote
that after the Declaration of Independence ‘‘the courts, and justice itself
ceased, all was anarchy, all was confusion. A usurped kind of Government
took place, a medley of military law, convention ordinances, Congress rec-
ommendations, and committee resolutions.’’∞ During the war New York, like
only a few other colonies, had dual governments: royal and rebel. The revo-
lutionaries’ legal manifestos—their constitutions—were written to oppose
the form the empire had begun to take: imperial control over provincial
legislative and judicial power, a trend that culminated in martial law in New
York City during the war. Drafters of the new state constitutions sought to
secure the internal, corporate autonomy of each province and the related
liberties of Englishmen, pieces of the transatlantic constitutional tradition
that had formed the idiom of provincial resistance. They also assumed, in the
words of New York’s constitution, that a ‘‘league of friendship’’ would exist
among all the states. New Yorkers resisted the new manifestations of the
imperial constitution, but not the English constitution or the idea of an
empire as a union of provinces.≤
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The Continental Congress, representing thirteen of the mainland colo-
nies, proclaimed that all colonists were ‘‘entitled’’ to the common law, at once
a principled stand against British policy and an evasion of the diversity of
colonial law. Everyone claimed the liberties of Englishmen and the constitu-
tion that contained them, but together the colonists had no truly common
law, only many laws in common, or thirteen variations on the English com-
mon law.≥ For now, they could agree that the common law was fundamental
law, that certain principles transcended the multiplicity of rules, statutes,
and procedures operative in each of the states. This distillation sounded as
though it fitted the English constitutional tradition—a refinement based on
infinite particulars—but in practice it obscured differences between the new
states, each enthusiastically embracing the freedom associated with the com-
mon law while engineering a variety of innovations.

This problem of legal federalism could wait. The relationships between
the state and the Confederation and between local and state governments
remained undertheorized for years. War took priority over constitution mak-
ing. In addition, many New Yorkers assumed that they would enjoy all the
benefits of the old empire—especially security and trade—without account-
ing for them in the state constitution. They were familiar with war. They
were not familiar with a world without the empire. Making sense of this fast-
changing constitutional order was the task of those who negotiated the rela-
tionships between the state and Confederation government, between the
states, and within the state.

All three of these relationships were explored in Rutgers v. Waddington, a
1784 case in the Mayor’s Court of New York City in which a landowner sued
under the state Trespass Act to recover rent from a loyalist who had occupied
her property during the war. Attorneys for both sides aired arguments about
key legal relationships—between the city and province, judiciary and legisla-
ture, assembly and Continental Congress, state law and international treaty,
written and unwritten law—that would be restructured over the next several
years. Struggling to define the state constitution, New Yorkers contributed
to the movement for a new federal union and supplied much of the vocabu-
lary used to construct it.
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Provincial Resistance and
Garrison Government

The friendly part of America keep up their

spirits . . . that the re-union of the Empire

will be yet happily established.

Governor William Tryon (1780)

In 1765, william smith jr. warned New York’s absentee governor,
Robert Monckton, that ‘‘Great Britain has indeed lost the affection of all the
Colonists, and I am very fearful not only of Discontent and partial Tumults
amongst them, but that a general Civil War will light up and rage all along
the Continent.’’ Smith feared that tensions had reached the ultimate crisis. ‘‘I
tremble at the Thought of your recurring to Force,’’ he wrote Monckton,
warning that ‘‘our People’’ would ‘‘resist to the last’’ in order to ‘‘preserve or
regain our Liberty.’’∞ Smith did not predict independence. He meant civil
war, like that in Britain a century earlier: an internal rebellion to ‘‘preserve or
regain our Liberty.’’

Force was not used in the 1760s. But a decade later the pattern reemerged:
parliamentary taxation and limitations on provincial courts, which triggered
resistance. Invective returned to the presses, mobs to the streets. ‘‘I suppose
we shall repeat all the Confusions of 1765 & 1766,’’ Smith lamented. ‘‘Our
Domestic Parties will probably die, & be swallowed up in the general Op-
position to the Parliamentary Project of raising an Arm of Government by
Revenue Laws.’’≤ This time Britain used force, rending Smith’s world in two.

By the end of 1776, the British military had secured all of New York City,
once again its continental headquarters, as well as Long Island and parts of
the Hudson and Mohawk valleys. ‘‘As long as you maintained New Yorke,’’
believed Secretary of State for the Colonies Lord George Germain, ‘‘the
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continent was divided.’’≥ But neither side ‘‘maintained New York.’’ Who
controlled what land was unclear throughout the war. Two governments
claimed jurisdiction over the whole colony; each actually governed limited
parts, and areas in between became true marchlands.∂

If royal and rebel jurisdictions were never clearly divided, their respective
ideas of legality were. Royal civil government collapsed in 1776, and for years
imperial officials equivocated about restoring it. Residence in royal New
York meant living under martial law. Meanwhile, while retreating up the
Hudson, the provincial rebels composed their new state constitution. Their
devotion to constitutional legality contrasted starkly with military gover-
nance in the royal sector. Each side claimed legitimacy, and neither suc-
ceeded in establishing impartial legal institutions. But never before had the
competing provincial and imperial constitutions been so clear. The crown’s
military government kept promising to restore civil government, while the
state constitution of 1777 declared that ‘‘no authority shall, on any pretense
whatever, be exercised over the people or members of this state, but as shall
be derived from and granted by them.’’∑ In the coming years, the state con-
tinually tried to make popular sovereignty a fact and not just an ideal, while
the British Empire moved ever closer to executive government.

The Provincial Constitution, Improved:

Committees, Congresses, and Convention, 1775–1777

The division of New York was gradual, and colonial protesters did
not know where their hesitant steps would lead. After the tea boycott of 1773,
the British Parliament passed the Coercive Acts and closed the port of Bos-
ton. Many of the continental colonies supported Massachusetts. In New
York, the political lead was taken in New York City. With the assembly
reluctant to support an intercolonial nonimportation agreement, city ac-
tivists formed a local committee of correspondence, a parallel governing
body that would ‘‘consult upon the present state of affairs [and] correspond
with the Neighboring colonies.’’ The original committee, the Committee of
Fifty-One, recommended a colonial congress to coordinate responses to the
Coercive Acts, for the ‘‘Cause concerns a whole Continent.’’ The Conti-
nental Congress was intended to prevent radical resistance and other ‘‘mis-
chief and disappointment.’’ It would protest parliamentary abuses, but the
colonies would agree to support its policies and engage in no more extreme
resistance on their own. New Yorkers, who were enmeshed in the Atlantic



Provincial Resistance { 149

economy, hoped that a complete boycott would not be the greatest common
denominator.∏

When committees from eleven other colonies agreed to establish the first
Continental Congress, the New York committee nominated five representa-
tives: John Alsop, James Duane, John Jay, Philip Livingston, and Isaac Low.π

A group of mechanics nominated a rival slate of five, replacing Alsop and
Duane with Alexander MacDougall and Leonard Lispenard, and this lat-
ter group was selected. Confirming elections were held on 28 July 1774.
The Committee of Fifty-One soon recommended its replacement by an
elected committee of sixty. These elections took place in November 1774.
Five months later, the committee selected members of the ‘‘Provincial Con-
vention,’’ charged in turn with selecting delegates to the Second Continental
Congress. The committee, now numbering one hundred, also moved to
create a more permanent governing body. After a new round of elections, the
Provincial Convention became the Provincial Congress, which governed the
rebellious parts of the colony until the passage of the new state constitution
in 1777.∫

All of this was extraordinary and extralegal but not unconstitutional. The
right of resistance included the right to establish extralegal assemblies for
temporary governance. Cadwallader Colden reported to London that many
committee members admitted that such ‘‘Assemblies of the People, without
Authority of Government, are illegal . . . but they deny that they are un-
constitutional when a national grievance cannot otherwise be removed.’’Ω

Although committee government increased popular participation in politics,
it was not a radical innovation. The colonial tradition of legally ambiguous,
self-governing institutions reached its culmination.

Yet only with hindsight does committee government appear as a prelude
to independence. That, thought one revolutionary as late as 1774, was ‘‘the
most vain, empty, shallow, and ridiculous project that could possibly en-
ter into the heart of man.’’∞≠ In the early months of resistance, New York
Whigs assumed themselves to be as independent as ever—and no more.
Most wanted to remain within the empire. All hoped to prevent the disin-
tegration of civil authority. During the elections for the new Provincial Con-
gress in April 1775, the New York City committee stated its support for ‘‘a
reconciliation between Great Britain and America’’ to preserve ‘‘our consti-
tution,’’ prevent ‘‘anarchy,’’ and protect ‘‘good order, and the safety of indi-
vidual and private property.’’∞∞ But the fact remained that the governor did
not summon this assembly. New Yorkers convened it themselves.



150 } Imperial Civil War

This new Provincial Congress comprised two representatives from each
of the counties, three from the city of Albany, and four from New York City,
an apportionment similar to that in the colonial assembly. The two manors
that had enjoyed assembly representation, Van Rensselaer and Livingston,
lost their seats. Much has been made of this loss in telling the story of the
decline of aristocracy in New York.∞≤ But the Livingston family had never
been a monolith. Only one part, the ‘‘upper manor,’’ enjoyed direct represen-
tation. Several Livingstons continued to influence provincial politics after
1775, and some gained new influence beyond New York’s borders, as did
some Morrises, Schuylers, Van Rensselaers, and others. Provincial elites
were becoming continental leaders. While they may not have had much
choice in trading local for interstate leadership, they did not lament the
change either.

Continental government, independence, and state constitution making
were gradual developments. For a long time there were few institutional
changes. The Provincial Congress looked much like the colonial assembly
and sounded like it too. In the summer of 1775, the congress instructed its
delegates in Philadelphia to ‘‘point out such moderate terms, as may tend to
reconcile the unhappy differences which threaten the whole Empire with
destruction.’’ This letter accompanied a draft plan of accommodation that
conceded Britain’s right to regulate trade but demanded legislative autonomy
within the colonies ‘‘in all cases of internal polity whatsoever, subject only to
the negative of the Sovereign in such manner as has been heretofore ac-
customed.’’∞≥ Such claims continued for months. The Provincial Congress
repeatedly instructed its Philadelphia delegates to seek conciliation; the New
York delegates assured their home province that they were ‘‘[d]eeply sensible
of the calamities of a civil war’’ and wanted to be ‘‘instrumental in compro-
mising this unnatural quarrel between the two countries, on the basis of
natural justice and constitutional liberty.’’ Those in the Provincial Congress
thought they still lived in a colony and sought to preserve their ‘‘ancient and
established form of Government.’’∞∂

Traditional claims of self-governance held against the Continental Con-
gress as well. In its first session, Provincial Congress president Isaac Low
introduced a resolution that his government controlled ‘‘the internal police
of this Colony’’ and would obey only those Continental directives concern-
ing intercolonial matters.∞∑ Several members deemed even this too deferen-
tial, and the final resolution promised merely to ‘‘pay the highest attention to
every recommendation of the Grand Continental Congress.’’ For its part,
the Continental Congress assured the colonies that they enjoyed internal
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autonomy and the common law.∞∏ Beyond these platitudes, there was for
months no discussion of the constitutional relationship between the two
governments.

Relations between the province and the Continental Congress remained
amicable because each was becoming more frustrated with the empire than
with each other, especially after the British used force in Boston.∞π Once the
military struggle began in earnest, the Continental army added yet another
layer of authority within New York, and new conflicts arose. Late in the
winter of 1776, for example, General Charles Lee urged the New York
congress to adopt a loyalty test, warning that ‘‘the crisis will admit of no
procrastination.’’ Rather than waiting for a legislature he never fully trusted,
Lee instituted a test oath himself, eliciting protest from the New York dele-
gation in Philadelphia and a provincial resolution that ‘‘[t]here can be no
liberty where the military is not subordinate to the civil power in every thing
not immediately connected with their operations.’’∞∫

Similar jockeying for authority emerged within the province. The rela-
tionship between the Provincial Congress and local units of authority, from
committees to towns, was never clear. Resolution and exhortation, rather
than legislation and execution, characterized wartime government at all lev-
els. When the Provincial Congress tried to direct the war effort, it could only
resolve, not command, that local governments should organize the militia,
regulate trade, fix prices, contain disease, garrison troops, limit liquor dis-
tribution, and so forth.∞Ω Hortatory price controls followed for blankets,
hats, shirts, wool, and leather. Sometimes the congress offered interest-free
loans and premiums to encourage the manufacture of necessary military
supplies.≤≠ At others it granted Commander in Chief George Washington
the authority to impress carriages and boats.≤∞ Persuasion was occasionally
backed by threats. When the committee of Richmond County (now Staten
Island) refused to send delegates to the Provincial Congress in December
1775, the congress alluded to the possibility of coercion: ‘‘[R]est assured,
gentlemen, that the neighbouring Colonies will not remain inactive specta-
tors if you show a disposition to depart from the Continental Union.’’≤≤

Richmond, glad host of the British navy throughout the Revolution, took its
chances.

Elections offered another opportunity for influence. When in January
1776 the Provincial Congress asked the county committees to elect men who
supported the resistance, threats gave way to obsequiousness. The congress
appealed to the local committees’ ‘‘sense of duty,’’ their ‘‘desire to promote
the union of Colonies,’’ and ‘‘that ardent love which you have for the liberties
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of America’’ to persuade them to nominate Whigs and then take ‘‘pains to
secure their election.’’≤≥

Careful diplomacy was also necessary when handling intercolonial dis-
putes. As throughout the colonial period, New York asked the distant gov-
ernment to mediate its grievances with neighbors, such as old boundary
disputes and new ones rising with the pitch of rebellion. When Ethan Allen
and the Green Mountain Boys stirred up secessionist sentiment in New
York’s northeastern counties, the provincial government asked the Conti-
nental Congress ‘‘to interpose their authority, and recommend to the said
insurgents a peaceful submission to the jurisdiction of this State.’’≤∂ When
a band of men from Connecticut destroyed the printing press of a loyalist
in New York City and imprisoned Anglican minister Samuel Seabury, the
New York congress warned Connecticut governor Jonathan Trumbull that it
would seek from the Continental Congress ‘‘such a general regulation on this
subject as may well prevent such jealousies.’’≤∑

Ignored here, called on to mediate there, the Continental Congress re-
mained without a clear legal basis. ‘‘We are in a State of Nature,’’ Patrick
Henry opined to his colleagues in Philadelphia, but his was a minority opin-
ion. John Jay did not think ‘‘that We came to frame an American Constitu-
tion.’’ The mandate was instead ‘‘to correct the faults of an old one—I can’t
yet think that all Government is at an End.’’≤∏ Conventional wisdom in the
British world held that constitution making was a legitimate enterprise, but
only after some political apocalypse. In the continental colonies, most gov-
ernment had not ceased because most government remained local govern-
ment. Town and county institutions continued to regulate everyday affairs
and rallied support for resistance. Yet they were unable to collect taxes and
raise troops on the scale necessary to wage what was becoming a full-fledged
civil war.≤π Constitution making could not await the end of all government.

As throughout the colonial period, military problems catalyzed constitu-
tional reform. Despite the apparent pyramid of power among governments,
one level could not command another. The members of the Continental
Congress assumed that they could tell the state congresses what to do, and
the provincial authorities assumed in turn that they could get what they
wanted from local committees. But nobody had coercive authority.

Individual compliance with the military effort was another problem.
Agents of the new state government could not—or, to satisfy their constitu-
ents, would not—engage in the sort of interference into civil life that had
been common in the colonial period. The Continental Congress asked its
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commanders to stop demanding that skippers follow European naval custom
and lower their mainsails when passing the forts; the colonies had ‘‘suffi-
ciently suffered through punctilio, and we beg you [to] desist from exacting
marks of submission or respect of any kind.’’≤∫ In 1778, John Jay implored the
new state assembly to establish clear rules for the impressment of military
supplies. It was ‘‘the undoubted Right and unalienable Priviledge of a Free-
man not to be divested, or interrupted in the innocent use, of Life Liberty or
Property, but by Laws to which he has assented.’’ It did not matter whether
the breach was ‘‘by the King of Great Britain, or by an American Quarter
Master’’; they were ‘‘equally partaking of Injustice.’’ The assembly followed
Jay’s advice. During its first session, it passed a law that directed quartermas-
ters to apply to the local justice of the peace for a list of potential suppliers,
and it required compensation for supplies taken.≤Ω Abuses in supply did not
cease, but there was now an established process to take citizens’ property for
the war effort.

New forms of persuasion were needed to meet the demands of military
supply. For instance, the provincial government requested use of shoreline
property for a military shipyard from James Livingston, a request he had
refused when made by the local commissioners. ‘‘Though neither the Conti-
nental nor Provincial Congress would choose to dispossess themselves of any
man’s property against his will,’’ the New York government wrote Living-
ston, ‘‘yet you will readily see that your refusal to comply with the request
above mentioned will render you obnoxious to all the friends of liberty. It
is therefore recommended to you by this Committee to permit the ship
builders to occupy the spot they have applied for, and we engage to make you
a proper compensation for the same.’’≥≠ It was not clear that these govern-
ments had the authority to condemn property, but they could ‘‘recommend’’
a sale, and they guaranteed just compensation in the common-law tradition.
When the Continental Congress urged the production of certain scarce
goods that the imperial trade regulations had long forbidden, like cloth, the
Provincial Congress exhorted, threatened, and appealed to the self-interest
of farmers ‘‘to devote a larger part of our lands than usual to the culture of
hemp and flax, and the pasturing of sheep.’’ Suddenly the land was ‘‘ours’’ and
subject to the moral imperative of successive ‘‘oughts.’’ The shortage of
materials ‘‘ought, from motives both of private interest and public utility, to
be compensated for by the improvement of our lands, in such a way as will
infallibly be attended with great profit to the land holder.’’ Appeals to pri-
vate interest were always part of the mix. The Provincial Congress assured
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farmers that ‘‘the advantage will be so highly improved by the enhanced
prices of hemp, flax and wool, that every farmer who neglects to take uncom-
mon pains for the increase of those necessary articles, will be most culpably
inattentive to the general weal and his own private interest.’’≥∞

Suspected loyalists encountered harsher measures. The Provincial Con-
gress investigated rumors of loyalism and then tried and punished suspects.
In short, the congress was prosecutor, judge, and jury. Shame was the penalty
of choice. In April 1776, the Committee of Safety tried Peter DuBois for
allegedly expressing unpatriotic thoughts about the valor of New England
troops, ‘‘that they fought behind walls, and in secret places, and were afraid to
show themselves openly’’; that the British commander in chief, Thomas
Gage, was ‘‘a gentleman and a man of honour’’; that those who tarred and
feathered loyalists were ‘‘a damned set of rascals’’; and that ‘‘it was no sin
to break [a loyalty] oath.’’ But DuBois also claimed to be a Whig and op-
posed parliamentary taxation. Colonel Alexander MacDougall scolded Du-
Bois: ‘‘[I]t is the opinion of the Committee that he has discovered a temper
inimical to his country; that such conduct is inconsistent with the philoso-
pher, the soldier or the good man.’’ Yet the penalty was light. The committee
told DuBois ‘‘to impress a more careful conduct.’’≥≤ Similarly, those accused
of bearing arms against the Continental cause were usually released from jail
after promising not to do so again.≥≥

The Provincial Congress also acted as an appellate tribunal when it re-
viewed local committees’ prosecutions of loyalists. It empowered the county
committees and its own Committee of Safety to summon and examine wit-
nesses and suspects, issue certificates of loyalty, grant parole, take security,
and detain probable loyalists. Each committee was to keep a ‘‘just record of all
proceedings’’ and judgments to enable review. The congress rarely reversed
those judgments but did impose sanctions and occasionally granted pardons
to those who promised to support the rebellion. Informed that committees in
the mid–Hudson Valley were subjecting suspected loyalists to hard labor, the
congress approved only detention until the accused posted security.≥∂ The
state congress also listed as suspects those who held crown offices, did not join
the rebellion, or failed to demonstrate ‘‘by their conduct a zeal for, or attach-
ment to, the American cause’’ as ‘‘suspicious.’’ Even an ‘‘equivocal neutrality’’
was suspicious.≥∑ Soon many of the people so listed were attainted, which
meant that the state legislature convicted them of treason and confiscated
their property.≥∏ Among the fifty-nine people convicted were leading imperial
agents, like Colden, the Johnson family, the past and present governor, and
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Attorney General John Tabor Kempe, along with dozens of leading provin-
cials who chose to remain loyal, such as the DeLancey family.≥π

The rebel government had difficulty enforcing loyalty provisions even on
Whigs. Many men sympathetic to the rebellion refused to take the Conti-
nental loyalty oath because they feared that this oath would force them into
the Continental army; they preferred to fight in local militias and argued that
the oath violated long-standing militia regulations, another invocation of
local custom to trump new central directives. The Provincial Congress capit-
ulated and made an exception for those who preferred to fight locally.≥∫

The Continental Congress had informal ways of goading provincial citi-
zens as well. In May 1776, General George Washington informed the Pro-
vincial Congress that he was worried about the concentration of loyalists
in New York City and requested that it appoint a committee to meet with
him about those ‘‘intestine enemies.’’ This committee recommended that all
those holding British military commissions and civil offices be apprehended.
Another committee drew up regulations to carry out the ‘‘spirit and inten-
tion’’ of the resolutions.≥Ω Antiloyalist prosecutions at the local, state, and
continental levels increased throughout the war.∂≠

Although the accretion of military authority by the Continental Congress
was almost inevitable, the primary means—constitution making—was not
and revealed much about revolutionary ideas of legitimate government.∂∞

Whenever dissatisfied with governmental efficiency, members of the Conti-
nental government talked in terms of constitutions, implying that conscious
reconstruction of government would streamline administration. This dissat-
isfaction with committee government began almost immediately; paradoxi-
cally, some of the ideals of the rebellion, like localism, were undermining it.
In the spring of 1775 John Jay wrote home from Philadelphia that the colo-
nies should ‘‘erect good and well ordered Governments . . . [to] exclude that
Anarchy which already too much prevails,’’ foreshadowing James Madison’s
analysis of the ‘‘vices of the political systems of the states’’ a decade later.∂≤

But it was primarily to increase military efficiency that, in May 1776, the
Continental Congress advised each colony to ‘‘constitut[e] a new form of
government and internal police.’’ Because the king had breached his duty to
the colonies, the Continental Congress resolved, crown authority should be
‘‘suppressed, and all the powers of government [should be] exerted under the
authority of the people of the colonies.’’∂≥ Like all congressional resolutions,
it was only a recommendation. It was nonetheless, as James Duane observed,
‘‘a Machine for the fabrication of Independence.’’∂∂
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Loyalty and Rebellion

Why did some New Yorkers rebel and others remain loyal? The
reasons were economic, religious, ethnic, familial, and factional. The cases of
the imperial agents and related coteries are simple: most never considered
rebellion.∂∑ Division within the provincial elite was more complicated. A
majority of those within the DeLancey family orbit, for example, remained
loyal, while most Livingstons rebelled. In part this was because the De-
Lancey faction was in power during the 1770s, which led to a rapprochement
between its members and the imperial agents.∂∏ But there also were cultural
reasons why the DeLanceys felt stronger ties to Britain. Most were Anglican,
many had been educated in England, and they had tighter commercial and
interest group connections with Britain.∂π Still, several people associated
with the DeLanceys, such as James Duane, joined the revolution, while some
in the Livingston circle—most prominently William Smith Jr.—did not. As
in all civil wars, even families were divided, siblings against siblings and
parents against children.∂∫ Rather than stark political or social divisions,
there were thousands of individual decisions. Many colonists could have
gone either way. Some who at first resisted later adhered to the crown. Some
loyalists remained within the rebel-controlled sectors of the colony through-
out the war. Others fled to Britain but returned to New York after the war,
suggesting that the differences between loyalists and revolutionaries were
not irreconcilable.

On the marchland, the loyalty of the Johnsons and four of the Six Nations
inspired many in the region who opposed them to rebel.∂Ω In the Green
Mountains, the New Hampshire grantees viewed the British Empire as hos-
tile to their land claims; they had a better chance in rebellion and formed
Vermont. Vermonters waffled when they realized that many New York land-
owners were involved in the new Continental government, and in the middle
of the war they explored a separate peace with Britain.∑≠ On the Hudson
Valley estates, most tenants sided with their landlords except where, as on
Livingston Manor, there had been recent hostilities.∑∞ In the city, artisans and
mechanics generally supported rebellion, many because of the restrictive
imperial trade laws that hurt their business.∑≤

Few of these decisions were inevitable. Often they were relational: the
choice could turn on the loyalty (or disloyalty) of adversaries within the
province. Although the Revolution reverberated throughout the empire, the
decision to participate in it was a local one. Yet because of its ultimate success,
many historians view the Revolution as inevitable, and those who remained
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loyal are treated with contempt or nostalgia. The way those loyalists gov-
erned and were governed has been forgotten. But that government—the
seven years of martial law—reveals much about the possibilities for recon-
stituting imperial rule in mainland North America and what that rule might
have looked like.

Martial Law in Royal New York

Practically defunct since the rise of the rebellious committees, royal
civil government ceased when the military took command of New York City
in the latter half of 1776.∑≥ As always, there was little guidance from London
about how to govern the colony on a daily basis. The one significant state-
ment was the Prohibitory Act, which took effect on 1 January 1776 and
forbade trade between the rebellious colonies and any other part of the
empire. The King’s Commissioners for Restoring Peace to the Colonies
were, however, empowered to declare any colony or town ‘‘at peace’’ and
restore trading privileges.∑∂ The British military entered this vacuum of gov-
ernment, and by the fall of 1776 much of southern New York was under
martial law.

Martial law was not unusual in the eighteenth century.∑∑ However, by the
mid-eighteenth century, the custom of protecting British civilians from mar-
tial law had migrated across the Atlantic, as the New Yorkers who drafted the
Charter of Libertyes had long ago claimed.∑∏ Case law from across the em-
pire held that military courts had jurisdiction only over members of the
military and civilians serving it. Statutes endorsed this rule too. In the Mu-
tiny Act for North America (1765), Parliament forbade the military from
assuming criminal jurisdiction over civilians in the French cession. Nonethe-
less, the British routinely tried civilians during the American Revolution in
military courts, and not only for military offenses. The uncertain loyalty of
many civilians made military officers reluctant to leave civil authority in their
hands, even in cases involving only loyalists. Consequently, the military ad-
ministered criminal law and controlled civil dispute resolution.

To justify this extension of military authority, some officials claimed that
the Prohibitory Act implicitly extended the jurisdiction of the military courts
in the rebellious colonies. Others candidly invoked the principle of neces-
sity.∑π In London, Judge Advocate General Charles Gould objected mildly to
the trial of civilians in colonial military courts. In 1777, he wrote Com-
mander in Chief Sir William Howe that while he understood ‘‘the necessity
of executing speedy Justice,’’ he felt compelled to ‘‘point out a material dis-
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tinction . . . between Military persons, who are the proper and immediate
objects of the Articles of War, and Civil persons, who are certainly not within
the purview of them.’’ But, having stated the law, Gould suggested how to
avoid it: the military courts should ‘‘not . . . call attention to any of the
Articles of War in the penning of their Sentence.’’∑∫ The customary inter-
pretation of the Articles of War could be put aside. Necessity was sufficient
ground for subjecting civilian loyalists in New York to military jurisdiction.
This quick displacement of civil institutions revealed a fundamental differ-
ence between how creole loyalists and imperial officials viewed New York:
the former saw a British province deserving English law, whereas the latter
saw a hostile overseas outpost.

As soon as British forces subdued New York City and its environs, loyalists
sought the restoration of imperial trading rights and civil government. To
many of them, martial law was not law.∑Ω In October 1776, more than one
thousand New Yorkers signed a petition to the Howe brothers, who were
commanders of the army and navy as well as peace commissioners, asking
them to restore trade and civil government in the city. The petition began
as a loyalist answer to the Declaration of Independence. The merchants
pledged ‘‘allegiance’’ to the king and conceded ‘‘the constitutional Suprem-
acy of Great Britain, over these Colonies and other depending parts of his
Majesty’s dominions, as essential to the Union, Security, and Welfare, of the
whole Empire.’’ But they also requested the restoration of the city ‘‘to his
Majesty’s Protection and Peace.’’ The signers were not disgruntled neutrals.
They were prominent loyalists, including four members of the governor’s
council, supreme court justices Daniel Horsmanden and George Duncan
Ludlow, Mayor Whitehead Hicks, Attorney General John Tabor Kempe, the
present and future rectors of Trinity Church, a son-in-law of Governor
Tryon, and hundreds of other lawyers, officeholders, and merchants. In his
reply, Governor Tryon thanked them for their ‘‘attachment to the British
Constitution’’ and promised to ask the peace commissioners to reestablish
‘‘the ancient Constitutional authority of Government.’’∏≠ The petition had
no effect. At the beginning of the imperial conflict, when it remained in
British eyes an insurrection, the loyalist plea found little reception.∏∞

However, when France and Spain joined the rebels and the conflict be-
came a global war, pacification of the colonies climbed the list of priorities.
Officials in New York repeatedly recommended that civil government be
restored, and the ministry sent back orders to do so when ‘‘convenient.’’ But
it never happened. A turning point seemed to come with the arrival of the
Second Peace Commission under Lord Carlisle in 1778. After failing to
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negotiate a settlement with the Continental Congress, the commissioners
recommended that Britain bypass that body and appeal directly to the colo-
nists. The lure was the restoration of civil government, within the empire.
The commissioners also reopened New York City and Newport to imperial
trade. A chorus of pledges to restore civil government soon followed. After
returning to London, two peace commissioners urged that civil government
be restored ‘‘as far as practicable’’ to gain loyalist support. They also sug-
gested joining several colonies ‘‘under one Government,’’ perhaps giving
them ‘‘a constitution like that of Ireland’’ or creating an intercolonial con-
gress ‘‘in opposition to the usurped power.’’ These and similar plans, how-
ever, came to naught. The situation in New York never seemed ‘‘ripe’’ for
restoration.∏≤

The model for restoration was Georgia, the centerpiece of ‘‘the southern
strategy’’ to win loyalist support for the war. Restoration of civil government
had begun in the south because there the loyalists outnumbered rebels. The
trial never got far and weakened the already disastrous southern military
campaign, which culminated in Lord Cornwallis’s surrender in Virginia in
1781.∏≥ When the Georgia courts reopened, loyalists filed a civil suit against
the military quartermaster for billeting troops in private homes ‘‘without the
consent of a civil magistrate.’’ To many, the prospect of civil litigation against
the military was reason enough not to revive the courts elsewhere. Yet one
New York loyalist believed that the challenge to the ‘‘unconstitutional act’’ in
Georgia ‘‘was so far from operating as an objection against reviving the civil
law, that it was one of the most forcible arguments that could be adduced in
its favour.’’ He maintained that restoration elsewhere would have stifled the
rebellion. Instead, the British behaved in an ‘‘impolitic’’ way that was ‘‘repug-
nant to the Constitution, the spirit, the honour, and the sentiments of En-
glishmen.’’∏∂ Would restoration in New York have led to a different mili-
tary outcome? Loyalists in and around the city might have responded as
ambivalently as those in the south, but it is possible that the empire would
have reaped large rewards from more favorable treatment of those taken for
granted in the most secure city on the continent south of Quebec.∏∑ At least,
vocal loyalists craved restoration, and they predicted great rewards would
flow from it.

The trappings of civil government did not all vanish. There was still a
crown-appointed civilian governor, William Tryon, a military man himself.
But the Howe brothers asked him to keep ‘‘the executive powers of civil
government dormant.’’∏∏ Two courts still operated: admiralty, which heard
some of the wartime prize cases, and the governor’s Prerogative Court, which
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issued marriage licenses and administered estates.∏π But the supreme court,
chancery court, and local county courts did not meet. The bulk of civil
administration was left to the commandant, a military officer appointed by
the commander in chief. Ministers in London never sent instructions to
discontinue the assembly, courts, or the other civil institutions. Indeed, Par-
liament in the Prohibitory Act assumed that civil government would con-
tinue. The act specified that only disloyal sectors should be put outside the
king’s peace, which meant that they could not trade with the rest of the
empire. Parliament said nothing about military government.

The losers were the loyalists. For them, martial law was evidence of gov-
ernment gone awry and denied the colonists ‘‘the common law, the laws of
the land, [and] the liberties and privileges of Englishmen.’’∏∫ Thomas Jones
was representative of their plight. Jones was a lawyer, supreme court judge,
historian, and scion of a prominent Long Island family. His grandfather was
an Ulsterman of Welsh extraction who, though Protestant, fought for James
II during the Glorious Revolution and then left for the American colonies,
landing in Jamaica before moving to Rhode Island in 1692. There he married
Freelove Townsend, the daughter of a Quaker merchant from Long Island.
The couple settled on Long Island’s north shore, where the Jones family
spread roots and became prominent merchants, lawyers, and officeholders.
The historian’s father, David Jones, was a longtime member of the provincial
assembly and a supreme court judge. In 1762 Thomas married Anne De-
Lancey, daughter of recently deceased Chief Justice James DeLancey, and
built a large townhouse in New York City named Fort Pitt, in honor of the
empire’s recent success against the French. Family influence won Thomas
the office of recorder of the city in 1767, which meant that he sat on the
Mayor’s Court. In the tradition of hereditary colonial offices, he replaced his
father on the supreme court in 1773. The elder Jones built Thomas a sub-
stantial house on Oyster Bay, soon named ‘‘Tryon Hall,’’ in gratitude to the
governor. Its foundation stones were quarried in Rhode Island, its floor-
boards cut from southern pine, and the large elkhorns hanging in the en-
trance hall bagged in the Mohawk Valley, a gift from Sir William Johnson.
The house symbolized the family’s ascent and its dependence on the empire’s
fortunes. There was no reason for a young Thomas Jones to think that the
trajectory would change. But the royal supreme court convened for the last
time in 1776, and an ailing Jones fled to England in 1781. He died ten years
later, after penning his History of New-York during the Revolutionary War.∏Ω

As a piece of exile retrospective, the History is reminiscent of those of
Thomas Hutchinson and Peter Oliver, less satisfying in its assessment of the
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causes of the conflict (which Jones attributed to Presbyterianism and Yale
College, his alma mater) but exceeding both in describing the war’s effects. It
is the record of one loyalist’s gradual disenchantment with the empire while
never seeing any alternative. For its acerbic sketches and endless vituperation
(almost eight hundred pages when published a century later), there is nothing
like it. Jones heaped invective on the ‘‘New York triumvirate’’ and other reb-
els, and his loyalty to the crown never wavered. But he was as critical of royal
administration during the Revolution as any provincial pamphleteer had been
before it. Jones believed that Britain never used adequate force against the
rebels. Instead it abused loyal subjects. He offered the example of Oliver
Cromwell, who succeeded in pacifying Ireland because he put ‘‘every soul to
the sword.’’ In contrast, the British never relied on their loyal colonists in
America. Cromwell was a curious model for a crown loyalist, and most colo-
nists had struggled to distinguish North America from Ireland. But Jones’s
point was that a timely counterattack in late 1776 might have saved all the col-
onies. It never came. The only fusillade was verbal. ‘‘The American rebellion
was the first (I believe) in the universe attempted to be crushed, and reduced,
by proclamations.’’ Meanwhile, Jones estimated that sixty thousand loyal
New Yorkers were denied ‘‘the liberties and privileges of Englishmen.’’π≠

The abridgment was particularly offensive in New York City. Its charter
provided that the freemen’s liberties and privileges would be guaranteed in ‘‘a
legal court of law, before legal sworn judges’’ and ‘‘an honest, legal, jury of
twelve men upon oath.’’ But the Common Council and the Mayor’s Court
were disbanded, and the city’s revenue was diverted toward the military gov-
ernors and their favorites.π∞ New York had become a ‘‘garrison town.’’ Jones
knew that there were garrisons throughout the British Empire, like Gibraltar
and Portsmouth. But garrisons were usually limited to urban centers, and
civilians there were not subjected to military law and ‘‘deprived of the laws of
the land.’’π≤

The leading complaints were that the military government confiscated
loyalist property without justification or compensation and that the civil
courts were closed throughout the war. Jones lamented that New York’s
military governors established ‘‘arbitrary, illegal, despotic, and unconstitu-
tional Courts, called ‘Courts of Police,’ ’’ which were ‘‘in lieu of the Courts of
common law.’’π≥ The first of these juryless police commissions was estab-
lished in New York City in May 1778. Superintendent Andrew Elliot, the
longtime customs collector, now regulated an array of activities formerly
handled by the Common Council and the Mayor’s Court. He monitored
cartmen; he licensed taverns, ferries, and pumps; he policed markets; he
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managed fire companies and night watchmen. He also set commodity prices
and specifications in consultation with the chamber of commerce. Similarly,
Elliot referred trade disputes to the chamber of commerce. If the parties did
not obey the chamber’s decision, which was rare, the case moved up the chain
of authority to the commandant. Elliot tried not to confiscate too much rebel
property because he feared upsetting arrangements with British creditors,
but he rented some in lieu of taxes to provide for poor relief and other
‘‘exigencies.’’π∂ There were repeated proclamations from military officials
guaranteeing civilians that ‘‘they may obtain proper Redress’’ from the com-
mandant or ‘‘the Officers commanding the nearest Post of his Majesty’s
Troops,’’ but these men were often the source of civilian complaints.π∑

The appointment of James Robertson as governor in 1779 reactivated that
office, and the crown instructed him to call an assembly as soon as he and his
council thought fit, for it was London’s intention ‘‘to allow them all the
benefits of a local Legislature, & their former Constitution.’’ In addition,
Robertson was told to confiscate rebel land and give it to loyalist refugees,
‘‘those meritorious sufferers,’’ who had lost property outside loyalist lines.π∏

Upon arrival, Robertson established a council, appointed William Smith Jr.
as the new chief justice, and promised to restore the full complement of
courts and the assembly. He also ordered the expropriation of all rebel estates
within British lines for ‘‘the use of his Majesty’s loyal refugee subjects, such
only excepted as should be wanted for his Majesty’s service.’’ Commodities
needed for the war effort were to come from rebel estates first, then only if
necessary from loyalists, who were supposed to receive compensation.ππ

But in the meantime, Robertson expanded the system of commission gov-
ernment. Under a compromise reached with Sir Henry Clinton, the gover-
nor would have the ‘‘management,’’ subject to Clinton’s ‘‘inspection,’’ of
additional commissions—one each for Staten Island and Long Island and
another in the city to handle civil cases—to complement the original police
commission.π∫ In addition to general regulatory power, each commission
had plenary jurisdiction to decide civil causes according to the principles of
‘‘equity and justice.’’πΩ (‘‘Equity’’ here had a lay connotation.) The Board of
Enquiry, composed of three field officers and two magistrates of police, heard
disputes between military officers and citizens. The board’s decision went to
the commandant, who enforced or dismissed it or sent it to a court-martial
for further investigation. Civil disputes between citizens were decided by the
police or through arbitration.

Though these police commissions were not courts, they functioned much
like English local commissions. The new governor thought they made a



Provincial Resistance { 163

difference. ‘‘[M]en who for years have had nothing they could call theirs,’’
Governor Robertson reported to London, ‘‘find in security, and freedom
[from] military misrule unspeakable blessings.’’ The return of some civil
government symbolized a future very different from the arbitrary govern-
ment outside the loyalist sector. ‘‘The contrast between the happiness and
order that has taken place within our limits,’’ he wrote to Secretary of State
for America Lord Germain, ‘‘and the anarchy tyranny and exactions ex-
ercised among the rebels, could not long escape observation.’’ This per-
suaded Germain that partial restoration should ‘‘remove those unjust preju-
dices entertained of the vindictive disposition of Great Britain towards the
revolted Provinces.’’∫≠

Still, the commissions were creatures of the military. Thomas Jones
thought that the commissioners were incompetent, corrupt, or both. Robert-
son was ‘‘a Jack-of-all-trades in the money-getting way’’ and possibly a pedo-
phile. Elliot ‘‘had a large family, loved money, and was a Scot’’; he was also
‘‘wholly unacquainted with the law.’’ David Matthews, Elliot’s assistant and
mayor of the city, was ‘‘low in estimation as a lawyer, profligate, abandoned,
and dissipated, indigent, extravagant, and luxurious, over head and ears in
debt, with a large family as extravagant and voluptuous as himself, and no
method of supplying his wants till this ‘judicious’ appointment.’’ George
Duncan Ludlow, the superintendent on Long Island, was a ‘‘tyrant.’’ Admi-
ralty judge Robert Bayard was ‘‘totally ignorant as to all matters of law.’’
William Smith Jr. was competent but ‘‘hated Loyalists.’’∫∞

Jealousy was at work here, for Jones received no new office. But Smith also
criticized the military officers as ‘‘unfit . . . for Civil Trusts.’’ He felt that most
officials paid only lip service to the goal of restoring civil government. An-
drew Elliot opposed civil government, thought Smith, because he wanted
to retain the perquisites of his superintendency. Robertson claimed always
to support the goal, but once he got ‘‘the Military Police under his Thumb,’’
he too seemed ‘‘indifferent whether Civil Authority was set up.’’∫≤ The bar
and most courts were gone; dispute resolution was left to military officers
and their dependents. All officials answered to the commander in chief. Here
was centralized administration beyond the imagination of even Cadwallader
Colden.

Property rights suffered most. According to Jones, military officers ex-
propriated loyalist property for the war effort because they had already
taken rebel property for their own ‘‘ease, pleasure, diversion, and emolu-
ment.’’ The military took all kinds of buildings: ‘‘sacred edifices, brewhouses,
dwelling-houses, the college, barns, store-houses, and stables.’’ These expro-
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priations violated the English constitution because ‘‘by magna charta no man
can be disseized of his freehold without a legal trial by his peers in a legal court
of law.’’ No trials were held and no compensation given.∫≥

Jones recounted several cases, some of which involved his own property or
that of relatives.∫∂ A revealing case was that of Micah Williams, ‘‘a young
gentleman of fortune, character, and loyalty.’’ Williams forbade an African
American military driver to enter family property on Long Island to search
for supplies. The driver reported the incident to his superior, who told the
officer in charge of the foraging party. Williams was marched toward New
York City for trial by a court-martial. ‘‘For what?’’ asked a disgusted Jones.
‘‘For kicking a negro runaway, in the very act of committing a trespass upon
his uncle’s property.’’ Williams’s friends interceded, and the military released
him after he apologized to the officer and the driver. ‘‘Such cruelties did his
majesty’s loyal subjects suffer,’’ a disgusted Jones recalled; ‘‘such insults were
they obliged to bear.’’∫∑ Jones conceded the gravamen of the charge: Wil-
liams refused to allow the military to enter his family’s property. But Jones
assumed that a jury would have dismissed any complaint against the property
holder, either on the grounds of defense against trespass or because the sole
witness was black, possibly a former slave who joined the British military in
return for a promise of freedom and who would have had no credibility in
colonial courts.∫∏

Some loyalists had greater claims to sympathy than Micah Williams. Wil-
liam Smith Jr. tried to prevent the expropriation of timber from the estate of
loyalist Roger Morris, which his wife, Sarah Gouverneur Morris, needed to
support herself while her husband was serving in the British military. When
Smith told Governor Tryon that it was a crime ‘‘to destroy the property of
King’s friends,’’ Tryon responded that the Morrises would be compensated.
‘‘ ‘Will they?’ ’’ asked Smith. ‘‘ ‘May be so,’ says [Tryon], ‘after the War is
over’—with a Smile.’’∫π During the war military officers, including those
holding civil offices like Tryon, did not fret over the daily travails of loyal
civilians. Men as different as Jones and Smith agreed on two basic principles:
loyalty itself, and the operation of the English constitution in even the re-
bellious colonies.

Martial law was an obscure strand of the English legal tradition. Jones may
have learned about martial law in the other parts of the empire from Stephen
P. Adye’s Treatise on the Courts-Martial, published in New York in 1769. It was
the only English treatise on martial law published in the eighteenth century
and one of the very few legal treatises written and published in the colonies
before the Revolution.∫∫ Adye claimed that, under the Articles of War, civil-
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ians on Gibraltar and elsewhere where there was ‘‘no Form of Civil Judica-
ture’’ were tried in military courts for capital offenses. Actually, the Judge
Advocate General’s Office in London had long held that civilians on Gibral-
tar were not subject to military jurisdiction unless they were attached to the
military. Adye was, however, not alone in believing that military courts could
substitute for civil whenever practicable. Throughout the empire interpreta-
tions of jurisdictional provisions of the Articles of War varied.∫Ω

Adye’s treatise offers another clue why martial law persisted so long in
revolutionary New York: it followed many common-law ways, which closed
some of the gap between martial and civil procedures. Adye, a second lieu-
tenant stationed in New York after the Seven Years’ War, lamented like so
many imperial agents that London provided little instruction about overseas
administration. He tried to fill the void for military justice.Ω≠ It was time for a
manual, and it was written where most needed: New York City, the British
military headquarters in North America.

The book has two parts. The first treats martial law as a coherent body of
law, examining the personal and subject matter jurisdiction of a military court
and its procedures. Most British lawyers had harsh words for martial law,
which they characterized as informal and capricious. Adye argued that mar-
tial law was not a renegade area of English justice but rather a cousin of
the common law and shared fundamental elements with it. One example was
the jury. In courts-martial, the jury comprised the defendant’s peers, which
in this context meant other military men, though usually superior in rank.
True, a military jury required only a majority to convict, not unanimity. But
Adye believed that this was an improvement because unanimous verdicts in
common-law trials often resulted from judicial compulsion. Majority ver-
dicts were purer.

Adye conceded that the Articles of War often did not specify procedures
for trying violators. He proposed that where they did not, military courts
should imitate the procedures of ‘‘the other established Courts of Judica-
ture.’’ Accordingly, he walked the reader through the elements of an English
criminal trial, citing familiar common-law authors like Coke, Hale, Plowden,
and Hawkins. It was a step-by-step guide to a military trial, from indictment
to judgment and execution, that paralleled an English criminal trial.Ω∞

Whether military trials in wartime New York followed these recommen-
dations is unclear. Since Adye was the local judge advocate general, it is
reasonable to suppose that they did. The trials were not perfunctory. A rec-
ord of military trials of civilians for criminal or martial offenses conducted in
America during the war reveals that the vast majority (187 of 228) occurred in
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the southern part of New York, most of those in New York City. Just under
half of the defendants were acquitted, though a few of these defendants
received penalties anyway. Black defendants, for example, were deported to
the West Indies, which probably meant that they were returned to slavery.
Twenty-nine of the New York defendants were sentenced to death; three of
those were pardoned.Ω≤ It is, however, difficult to conclude from these num-
bers that civilians fared well in courts-martial, especially in light of the infor-
mal sanctions meted out by the military of the sort Thomas Jones noted in his
History. Still, martial law was not arbitrary. These courts seem to have been
just fair enough to prevent popular protest against them.

Although they were not arbitrary, even military officers conceded that
courts-martial for civilians were temporary expedients. Momentum for the
restoration of civilian justice gathered after Governor Robertson’s arrival,
but the timing never seemed right to those in charge. It was even unclear who
had the authority to make that decision. Month after month, Robertson
declared that restoration was an important strategy. ‘‘[A] loyal American
Assembly,’’ he wrote home in 1781, ‘‘might at this time hold to Americans a
language useful to Britain.’’ Yet he always deferred to Commander in Chief
Clinton. For his part, Clinton assured William Smith Jr. that he was ‘‘as
much for Civil Government as any Man and for the speedy Erection of it as
soon as it consisted with the general Good.’’ But eighteen months later he
still believed there was ‘‘not Loyalty enough in the [loyalist] Lines for setting
it up with Hopes of Success.’’ Smith again argued that the suppression of
civil government contributed to ‘‘the Disloyalty he apprehended to be within
our Lines.’’ What else could be expected? Smith asked Clinton ‘‘whether a
County in England could be held quietly for a Month at Military Discre-
tion.’’ He assured the general that ‘‘Nothing would so terrify the Rebels as a
Loyal Legislature—Nothing so thoroughly shift the People here as a grand
Jury.’’Ω≥ Representation and the common law were keys to the hearts and
minds of New Yorkers. Like Smith, they believed that their colony possessed
all the liberties of an English county.

Yet even Smith did not advocate a quick reestablishment of all civil institu-
tions. Courts were one thing; legislatures another. There could no be no
return to legislative government, he maintained in 1778, until New Yorkers
again ‘‘united with Great Britain in Affection . . . and an aristocracy becomes
a Part of our Establishment, to prevent the Revival of that spirit of Democ-
racy, which [Britain] neglected till it acquired strength to shake and indanger
the whole Empire.’’Ω∂ For a decade, Smith had described the colonial mobs as
Levellers. Like the imperial agents, he had come to believe that New York’s
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constitution was unbalanced and that a local legislature could not be trusted.
Smith, like Colden before him, recommended the establishment of a political
caste instinctively loyal to the empire: ‘‘an aristocracy.’’ In the meantime, an
assembly could wait.

As defeat became clear in early 1782, Clinton relented and encouraged the
immediate reestablishment of civil government ‘‘to quiet the minds of the
loyalists.’’ It was one of his last official statements before leaving America,
and his reasoning was not clear. Other officials who earlier had inclined
toward restoration, such as Governor Robertson, now doubted its wisdom.
No one wanted responsibility for the decision. Clinton in particular, ‘‘wild
and distressed’’ while preparing to return to London, was ‘‘wholly ingrossed
by a justifying Review of his own Conduct and the Censure of others.’’ The
council too remained divided, with all but Smith agreeing ‘‘that the Present
was not the proper Moment’’ for restoring civil courts. ‘‘What shuffling Con-
duct!’’ a frustrated Smith exclaimed.Ω∑

In London, the Marquis of Rockingham replaced Lord North in March
1782, and the new ministry decided to recognize the colonies’ independence.
Sir Guy Carleton, the new commander in chief, was instructed to prepare for
evacuation. Restoration now played another role: proof to loyalists that they
would not be abandoned in defeat. The catalyst was a court-martial of a
loyalist accused of hanging a rebel. Carleton, on Smith’s advice, thought that
the defendant did not belong in a military court. Smith, Attorney General
Kempe, and Chief Justice Frederick Smyth of New Jersey all recommended
that Carleton erect a ‘‘Court of Errors’’ above ‘‘the lesser Distributions of
Power’’ as a way to bring justice closer to ‘‘the Spirit of the Laws.’’Ω∏ It might
not have been coincidental that the highest court in the parallel state govern-
ment of New York was named the Court of Errors, though this court was not
yet functioning either.

William Smith remained the strongest advocate of restoration. He con-
ceded that the exigencies of war might not permit the full operation of civil
government; and he cautioned against restoration of the assembly if there
was no ‘‘Determination’’ in London ‘‘to maintain this Post and the Contro-
versy.’’Ωπ Still, Smith continued to urge restoration of the civil courts. First, as
he had long argued, martial law was not ‘‘a Law, but Power exercised by
Necessity for Government, Order and Discipline over the Army, and those
of the opposite Army; and not upon others . . . when the King’s Courts are
open.’’ A related reason was practical. Until restoration of civil government,
all government officials, including himself, were operating beyond the au-
thority of law and were therefore liable in common-law courts once they
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reopened, just like officials in Georgia. ‘‘[W]ho can hope for an indemnity,’’
Smith asked, ‘‘that has proceeded against the Life of the King’s Subjects,
without his Authority?’’Ω∫

Smith’s criteria for legal or constitutional government (for him the two
were identical) were not stringent. A quorum in the assembly would be
impossible because several counties were beyond royal control. To surmount
this problem, he suggested the creation of new cities and boroughs within the
loyal sector to reach a quorum. He also recommended a trial period during
which the army would continue to govern until the new assembly proved its
ability to legislate responsibly. His models for this rump assembly were ‘‘the
Convention Parliaments’’ of the English Civil War a century earlier, hardly
the high point of representative government in English history.ΩΩ Smith’s
point was that royal New York had not met even this standard. It was an
extralegal regime. For years he hoped that the regime might be made legal,
that the colonies could be reunited with the empire. As late as September
1782, he expressed faith that reconciliation could bring ‘‘the Common Salva-
tion of the Empire.’’∞≠≠ His hope endured the peace treaty, first while he was
exiled in London and then while serving as chief justice of Quebec. There in
1785, he wondered whether the American states would erupt in another
‘‘civil war,’’ and a year after they had ratified the federal Constitution, Smith
retained hope that the imperial breach could be ‘‘sewed up still, and that is no
small consolation in this Region of self Deniance, Frost and Snow.’’∞≠∞

Others in the British Empire looked forward rather than back. Historians
are still unraveling the lessons that the British learned from the American
Revolution. Most agree that administration grew stricter outside the British
Isles, in places like India, the South Pacific, and later Africa and the Middle
East. There were many strategies for avoiding another colonial revolution;
building a strong administration around the executive was one of the most
successful. Some of the framers of the second British Empire, like Lord
Cornwallis in India, had cut their teeth in America.∞≠≤ The experience of
martial law during the Revolution provided a positive and negative model
for reform: positive because it permitted stronger executive government,
but negative because of its effect on the morale of loyal subjects who saw
themselves as Britons abroad. Government by executive commission became
more common, and it was to administer its remaining colonies around the
globe that nineteenth-century Britain developed its professional civil service.
For decades imperial civil servants would struggle to find the right balance
between firm and respectful governance and, more important, to distinguish
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between British settlers and indigenous peoples, between those who de-
served English liberties and those who did not.

The failure to reestablish civil government in New York hampered British
efforts to control New York and frustrated many loyal subjects. In practice,
the revolutionaries did not always come much closer to the ideal of civil
government. But they came much closer in theory. The new state constitu-
tion of 1777 was designed to accomplish what Smith wanted the British to
do: reestablish the ‘‘ancient Government’’ of New York.
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The State Constitution of 1777

We have a government, you know, to form;

and God only knows what it will resemble.

Our politicians, like some guest at a feast, are

perplexed and undetermined which dish to

prefer.

John Jay ( July 1776)

When the continental congress recommended in May 1776
that the rebellious colonies ‘‘adopt such Governments . . . as shall best con-
duce to the Happiness and Safety of their Constituents in particular and
America in general,’’ most of them began drafting new constitutions. Not
since the English Civil War had Anglophone people tried to frame a re-
public: a representative government with no king. ‘‘We have a government,
you know, to form; and God only knows what it will resemble,’’ John Jay
wrote from the New York Congress in July 1776. ‘‘Our politicians, like some
guest at a feast, are perplexed and undetermined which dish to prefer.’’∞ In
the end, however, the state government looked familiar. What New Yorkers
created during their year of constitution making was much like the system its
royal governors had described for decades to the Board of Trade. Most state
framers replicated colonial government, straying here and there to fill the
vacuum of royal authority, and even then resorting to English and imperial
examples.≤ Framing the state government was novel and exciting, yet the
drafters’ goal was to confirm what they thought their constitution already
was, or what it should have been. Still, much had changed: the framers had to
imagine a government without a king, royal institutions, or crown officers.
They sought to incorporate all that was useful in the old system, discarding
what had brought them to rebellion. The new state therefore assumed enor-
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mous power. In place of the king were now the people. In place of crown
charters and commissions was the state constitution.

The Continental Congress did not use the word ‘‘constitution’’ to de-
scribe the governmental plans, and New Yorkers did not apply that term to
their efforts until April 1777.≥ ‘‘Constitution’’ did not just signify a written
document outlining government; it retained its broader connotation as a
vision of a healthy society. The document was only one part of a cluster of
institutions and ideas about the rule of law that formed early state constitu-
tionalism. When New York’s framers discussed the project of making a new
government, they used several familiar verbs: ‘‘constitute,’’ with its legal and
physiological connotations; ‘‘institute,’’ calling to mind foundational laws;
‘‘frame’’ and ‘‘establish,’’ old foundational metaphors; and the compound
‘‘new model,’’ which conjured the English Civil War.∂

On 24 May 1776, when New York’s revolutionary congress considered the
Continental Congress’s recommendation, Gouverneur Morris proposed new
elections to obtain a mandate for the task. Already, at least one New Yorker
viewed ‘‘framing’’ a government as no ordinary task.∑ The Provincial Congress
organized a committee to consider how to respond to the recommendation.
The committee, which included John Morin Scott and John Jay, reported that
the military’s ‘‘unwarrantable hostilities’’ against the colonies had ‘‘dissolved’’
the royal government and necessitated ‘‘a new and regular form of government
and police, the supreme legislative and executive power in which should, for the
present, wholly reside and be within this colony, in exclusion of all foreign and
external power, authority, dominion, jurisdiction, and pre-eminence whatso-
ever.’’ But the committee, like Morris, believed that the Provincial Congress
had no power to undertake the task. It had been established as a temporary
expedient ‘‘for the sole purpose of opposing the usurpation of the British
Parliament.’’ Reconciliation was now, however, ‘‘uncertain.’’ Because ‘‘the right
of framing, creating, or new modeling civil government, is, and ought to be, in
the people,’’ the committee recommended a new election of representatives,
which after the Declaration of Independence changed its name to the Provin-
cial Convention. A group of mechanics also demanded that the public ratify the
final draft. This was not accepted, but it too suggested the increasingly popular
nature of constitution making.∏ The dynamics of sovereignty changed with the
repudiation of the British Empire. The king gone, authority came from the
people. The body that would draft the constitution was named a ‘‘convention,’’
a title recalling extraordinary legislatures throughout English history.π It
would, however, operate as the province’s ordinary legislature too.
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In these early days, few considered how the rule of law and the authority of
the people would work in practice. Consent and fundamental law had long
been complementary concepts in English constitutionalism. Amid war and
government making, the ambiguity surrounding key terms such as ‘‘law,’’
‘‘people,’’ and ‘‘constitution’’ allowed the various committees, congresses,
and conventions to evade the question of which body best represented the
people or had the power to declare fundamental law. The convention’s rela-
tionships to the Continental Congress, the local committees that elected its
members, and ‘‘the people’’ referred to in various resolutions were all un-
certain. Yet several fundamental principles were clear to prominent New
Yorkers. In September 1776, Peter R. Livingston, of the upper manor Liv-
ingstons, penned twelve ‘‘Maxims, as Fundamentall Principles on which this
State ought to be erected.’’ The first was that ‘‘all the Authority of a State can
of Right be only derived from the People.’’ His second maxim was more
radical: ‘‘[E]very Member of the state should have a Voice in the Election
of Representatives in General Assembly.’’ Freeholders, however, deserved
greater representation because ‘‘the burthen of supporting Government and
defending the State’’ lay most heavily on them. Another maxim was that
legislative, executive, and judicial powers should not be vested in the same
people, and he emphasized the importance of independent judges. The right
to petition government, the liberty of conscience, and the jury trial should
all be protected.∫ Representation, separated powers, and assorted individual
rights had long been central to Anglo-American constitutional ideas, and
New Yorkers like Livingston made sure that they would be memorialized in
the state’s first constitution.

Although these ‘‘fundamental principles’’ of the constitution were clear,
putting them together in one document took months. Because New York was
a central theater of the war, the convention’s first priority was to evade the
British army. British troops chased it up the Hudson Valley, from New York
City to White Plains, Fishkill, Kingston, and finally Poughkeepsie. This was,
as historian Allan Nevins called it, ‘‘a government on the run.’’Ω New York’s
delegates in Philadelphia were alone in not signing the Declaration of Inde-
pendence, for their instructions did not authorize them to do so. Back home,
the Provincial Convention did approve the Declaration, concluding that
independence was a ‘‘cruel necessity.’’∞≠ A month later the convention finally
established a committee to draft a ‘‘frame of government.’’ Matthew Adgate,
a representative from Albany, moved that the committee first ‘‘prepare and
report a bill of rights; ascertaining and declaring the essential rights and
privileges of the good people of this State, as the foundation for such form of
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government.’’ Gouverneur Morris criticized this proposal, but after some de-
bate the convention decided that the bill of rights ought to be prepared
‘‘at the same time’’ as the ‘‘form of government.’’ Implicitly, the two ele-
ments—the form of government and the bill of rights—were to be treated as
the ‘‘foundation’’ of the government. In the end, however, the convention
adopted no separate bill of rights, though many familiar English liberties
were incorporated in the body of the constitution.∞∞

The committee presented its draft to the convention in March 1777. The
sections were read aloud, with emendations suggested orally along the way.
Discussion of the plan took place when there was no pressing military busi-
ness, often at the end of the day, then not again for several days.∞≤ The
convention’s journal lists proposed changes and the final votes on each sec-
tion. Little debate was recorded. The preamble of the final draft consisted
of the Continental Congress’s resolution advising the colonies to form
new governments, the Declaration of Independence, and the Provincial
Congress’s resolution to draft a new plan of government. It then declared
that ‘‘all power . . . hath reverted to the people’’: they in turn authorized
the convention ‘‘to institute and establish such a government as they shall
deem best calculated to secure the rights and liberties of the good people of
this state, most conducive of the happiness and safety of their constituents
in particular, and America in general.’’∞≥ Fifty-two short articles followed.
There was no explicit analytical structure, though similar matters were
grouped together. The constitution began with the legislature, moved on to
the governor and other leading officials, and concluded with a series of arti-
cles dealing with the courts and legal procedure—the same order the royal
governors followed when they reported to the Board of Trade on the colonial
constitution.

Beyond the republican premise that all authority came from the people,
there were no striking innovations. Novelty lay in the details. Some of what
was new reflected colonial protests against imperial government. But some
innovations replaced institutions that were lost with the British Empire. New
Yorkers could make do without the crown, but not without English liberties
and the structures of empire. Similarly, and despite the resolution that all
power resided within the province, the plan was premised on intercolonial
union. The drafters referred to the Continental Congress in the preamble,
and their assumption seems to have been that most authority would be local
but that the province would also act, for limited purposes and voluntarily, in
concert with its neighbors. Gradually, the province was shedding its colonial
status and becoming a self-governing political unit: a ‘‘state.’’∞∂
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The Legislature

The first article of the constitution endorsed the principle of popular
sovereignty: ‘‘[N]o authority shall, on any pretense whatever, be exercised
over the people or members of this state, but as shall be derived from and
granted by them.’’ The next declared that ‘‘the supreme legislative power
within this state shall be vested in two separate and distinct bodies of men,’’
an assembly and a senate, each elected by qualified voters.∞∑ Members of the
assembly sat for the fourteen counties. Sparsely populated counties like Rich-
mond (later Staten Island) had only two representatives, while populous ones
like New York and Albany had nine and ten, respectively. Senators repre-
sented four newly drawn senatorial districts. Election procedures for the
lower house immediately sparked controversy. Gouverneur Morris proposed
that election ‘‘by ballot’’ be struck from the committee’s draft to preserve the
colonial method of viva voce voting. Ballot voting would lessen the force of
deference, as prominent men would not be able to supervise the voting of
those around them. Morris’s proposal was initially accepted, but John Jay
pushed through a compromise in which the ballot would replace oral voting
after the war, satisfying those who feared that secret ballots during the war
would permit loyalists to undermine the new government. Then, after ‘‘a full
and fair experiment,’’ if the secret ballot ‘‘shall be found less conducive to the
safety or interest of the state than the method of voting viva voce,’’ the legisla-
ture was authorized to switch back on approval by two-thirds of each cham-
ber.∞∏ The experiment was not reversed. This clause did, however, suggest
that amendments normally had to be adopted through another method, such
as a constitutional convention.

The senate replaced the colonial council in its capacity as an upper legisla-
tive house. The twenty-four senators were apportioned in four senatorial
districts. The southern district, which included New York City, had nine
senators, the middle and western districts had six apiece, and the eastern
district had three. The convention rejected an amendment that would have
forbidden the reduction of assembly representatives in a district and instead
approved reapportionment of the assembly and senate every seven years to
reflect population changes. In short, the convention embraced the principle
of proportional representation. Though not mathematically precise and
open to manipulation, apportionment would change with future censuses.∞π

The drafting committee initially provided that every male adult who paid
taxes and resided in a county or city for one year would have been able to vote
in assembly elections. When this draft was circulated privately, some com-
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mentators, like loyalist William Smith Jr., complained that this would leave
the government ‘‘in the Hands of the Peasantry.’’∞∫ By the time the commit-
tee presented a full draft to the convention, it had added property qualifica-
tions for all voters. These were accepted with little change. Among office-
holders, senators and governors had to be twenty-pound freeholders; there
was no qualification for assemblymen. The convention retained the property
qualifications for voting for the assembly: a voter had to pay taxes, reside in
his county for at least six months, and possess a twenty-pound freehold,
which was half the colonial requirement. The convention accepted Robert R.
Livingston’s proposal that tenants who rented land worth forty shillings a
year receive the franchise. This provision, which tracked a colonial excep-
tion, covered long-term tenants like Livingston’s own, who did not possess
freeholds but had long voted in provincial elections. Similarly, ‘‘freemen’’ of
the cities of New York and Albany retained the right to vote whether or not
they met the freehold qualification. In contrast to the royal governor and his
councillors, who had been appointed by the Privy Council, the governor and
senators were elected. To vote for them, however, a man had to possess a
freehold of one hundred pounds, a substantial barrier. In the state’s early
years, only about 10 percent of the adult male population met this require-
ment.∞Ω Finally, all voters had to pledge an oath of allegiance to the state.

The legislature had the ‘‘full legislative power,’’ and by this the convention
meant that the assembly ‘‘enjoy[ed] the same privileges, and proceeded in
doing business, in like manner as the assemblies of the colony of New York of
right formerly did.’’ The assembly retained the power to name the state
treasurer, ratifying a colonial development.≤≠ The assembly also held the
power to impeach executive officials, though this required a supermajority of
two-thirds.≤∞ All state officials, other than the chancellor, supreme court
judges, and first judge of each county court, held their offices at pleasure until
the next election and the recomposition of the appointing power—whether
the governor, the assembly (in the case of the treasurer), or the Council of
Appointment—or until impeachment.≤≤ These detailed provisions for the
termination of officers resolved another divisive colonial issue.

The Governor

The 1777 constitution made New York’s governor one of the stron-
gest in the states. He served a three-year term, as opposed to one year in most
other states, and, unlike every other governor except that of the renegade
province of Vermont, was elected by voters. The governor had the power to



176 } Imperial Civil War

prorogue the assembly and to pardon those convicted of crimes other than
murder or treason; pardons for the last two required legislative concurrence.
He also had ‘‘to inform the legislature, at every session, of the condition of
the state’’ and ‘‘recommend such matters to their consideration as shall ap-
pear to him to concern its good government, welfare, and prosperity,’’ which
regularized the colonial tradition of gubernatorial addresses. In addition to
being the chief executive, he was the ‘‘commander in chief of the militia, and
admiral of the navy, of this state.’’ He also had ‘‘to correspond with the
Continental Congress, and the other states,’’ one of the few references to
intercolonial relations. Here, the governor was to play the role of continental
diplomat, informing the legislature of interstate problems and recommend-
ing solutions. The role of the state’s delegates to Continental Congress—
who appointed? who instructed?—went unstated, though the assembly con-
tinued to exercise this power. Finally, the governor was to execute the laws
faithfully. He had more authority than royal governors, though in sum the
executive branch was less powerful than its colonial predecessor, which had
included the Privy Council in London. The governor did not hold a legisla-
tive veto or power of appointment. These were exercised by two new coun-
cils, and the governor was a member of both.≤≥

Whitehall to New York: The Councils of Revision and Appointment

The Council of Revision and the Council of Appointment were
unique to New York and filled gaps created by the loss of imperial govern-
ment. The Council of Revision domesticated the Privy Council processes
of judicial appeal and legislative review, and the Council of Appointment
brought patronage wholly within New York’s borders. Because each council
comprised at least some elected officials, they were accountable to the people
in a way that the Privy Council, no matter how accessible to colonial inter-
ests, never was. Yet New Yorkers retained some aspects of the Privy Council,
which had on balance treated the province favorably, for example, in bound-
ary disputes with neighbors.≤∂ New Yorkers, more than people in any other
state, embraced conciliar government.

The Council of Revision was not part of the committee draft. Robert R.
Livingston Jr. proposed it as a way to review and reject legislation that vio-
lated the constitution or ‘‘the public good.’’ The convention quickly accepted
his proposal.≤∑ Immediately creole elites like Livingston expressed reserva-
tions about the large amount of power held by the legislature and recon-
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stituted something like Privy Council review to check that power. The coun-
cil comprised the governor, supreme court justices, and the chancellor. It was
to review all legislation and return those statutes ‘‘inconsistent with the spirit
of this Constitution, or with the public good’’ to the legislature with written
objections. These objections were entered in the minutes of each house,
which could then reconsider the statutes. Together they could override the
veto with a two-thirds vote in each.≤∏

Some historians view the Council of Revision as a check on the popular
impulses of the Revolution.≤π No doubt some antidemocratic sentiment in-
formed the convention’s fear of ‘‘hasty and unadvisable’’ legislation. But most
state constitutions provided for some sort of veto, usually in the governor
alone, and the striking feature of the New York process is its familiarity. The
Council of Revision reviewed legislation to ensure it was not ‘‘repugnant’’ to
state law, a standard reminiscent of that applied by the Privy Council in the
colonial period. Like the Privy Council, the membership of the Council of
Revision changed over time, though the New York council depended on
elections and changes in the court personnel.

Neither New York council fitted well into the emergent theory of sepa-
rated powers. The governor and the senate shared the appointment power
in the Council of Appointment. The Council of Revision exercised a veto
power that was associated with the executive, yet its members were sena-
tors and judges. The standards for review were likewise unclear. The Privy
Council had disallowed statutes that it believed violated English law, though
whether because of reasons derived from fundamental law or policy it is
difficult to say. The New York council too could object for constitutional or
political reasons.

But the Council of Revision did have to give reasons. Unlike the Privy
Council, the New York council had to return written objections to the legis-
lature. These written objections encouraged the development of a jurispru-
dence of repugnancy. In contrast, the Privy Council’s opinions were brief and
rarely circulated outside Whitehall. Although the Council of Revision never
developed a firm theory of precedent or cited its past opinions, over the years
it repeated some objections in almost identical language. To give just one
example, the council continually objected to revenue statutes that did not
provide standards for tax assessment but rather left such to the discretion of
local assessors. It always did so by criticizing ‘‘unbounded power’’ and invok-
ing the principle of no taxation without representation that lay ‘‘at the foun-
dation of the late happy Revolution.’’≤∫ In addition, and again unlike the
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Privy Council, its decisions were not final. The legislature mustered super-
majorities to repass almost a third of the bills the council rejected—never an
option in the British Empire.≤Ω

In practice, the Council of Revision approved most laws formulaically,
reporting to the legislature that a statute ‘‘does not appear improper.’’ When
the council did object to a bill, it often provided more than one reason. Some-
times the basis was the constitution; other times it was common law, policy, or
fundamental law. An example is the council’s rejection of the legislature’s first
Forfeiture and Confiscation Act in 1779, which targeted loyalist property.≥≠

The council’s objection rested on fundamental law defined in reference to
Anglo-American tradition: the act was ‘‘repugnant to those plain and immu-
table laws of justice, which no State can with honor throw off.’’ One of those
immutable laws was the trial by jury, which the state constitution protected.
The Forfeiture and Confiscation Act, the council concluded, ‘‘convicts and
punishes the persons named in the bill without affording them an opportunity
of availing themselves of a trial by jury.’’ In addition, the statute was ‘‘obscure
and contradictory.’’ It also entrusted the forfeiture commission with too much
discretion, and its ‘‘means for carrying it into executions are inadequate to the
end.’’ Finally, the council invoked social policy: the act did ‘‘not pay proper
attention to the circumstances of the less wealthy subjects of the State.’’
Buyers had only one month to pay for the confiscated land. Because ‘‘many
industrious farmers’’ would not be able to raise the cash that quickly, the
‘‘confiscated property [would] be vested in a few monopolizers and mer-
chants.’’≥∞ In short, the council interpreted its mandate broadly and chal-
lenged legislation for a variety of reasons. Repugnancy did not mean a direct
contradiction with the constitution, absurdity, or impossibility. Rather, it had
a looser meaning that covered a range of objections. In this jurisprudence of
repugnancy, the constitutional was mixed with the political.

Over the years this power of review drew much criticism that culminated
in the abolition of the council in 1821. Some critics complained that the
council obstructed legislation, while others objected that its hybrid structure
violated the principle of separated powers. Nonetheless, during its forty-
four-year existence the council’s 165 well-articulated vetoes gave New York-
ers much experience with an institution that reviewed legislation and upheld
most statutes while rejecting some. When New York lawyers began to chal-
lenge state statutes, they made the same sorts of arguments to courts about
the limits of legislative power. While there are few smoking guns connecting
the conciliar process and judicial review, discursively at least the Council of
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Revision’s objections formed a bridge between the imperial review of colo-
nial statutes and judicial review in the new state.

The Council of Appointment inspired more debate because it raised the
critical issue of patronage. Gouverneur Morris proposed ‘‘that all civil of-
ficers not eligible by the people be appointed by the governor and the judges
of the supreme court.’’ He soon recanted, asking ‘‘[w]hether it would be wise
to authorize or permit that the people have a voice in the nomination or
appointing of any of the officers.’’ This question led John Jay to propose the
Council of Appointment to fill all offices whose mode of appointment was
not established by the constitution.≥≤ The assembly nominated one senator
from each of the senatorial districts; these four men formed the council. The
governor presided and had ‘‘a casting voice, but no other vote, and, with the
advice and consent of the said council, shall appoint all of said officers.’’ Like
the Council of Revision, this council was unique among the states and do-
mesticated a function of the Privy Council. The goal was to limit the gover-
nor’s power to appoint executive officers and the power of those officers to
select their subordinates. Jay used court clerks as an example to demonstrate
the salutary effect of a Council of Appointment. If judges appointed their
own clerks, they would be ‘‘tempted not only to give those appointments to
their children, brothers, relations, and favourites, but to continue them in
office against the public good.’’ Dependence would breed collusion; all mem-
bers of the judiciary would combine to conceal ‘‘mutual defects or mis-
demeanours.’’ But if the council appointed clerks, the electoral process could
check abuses. If a councillor promoted his ‘‘favourites,’’ the appointees would
lose their jobs once the patron was ‘‘removed from the Council.’’≥≥ Council
members were elected representatives who would face the public at election
time. If they neglected the public’s interest, the electorate would punish
them. They were more accountable than judges, who Jay could not imagine
would ever be elected by the people.

Soon the council did more than simply confirm or deny gubernatorial
nominees. In the 1790s, as political tensions mounted, a Republican gover-
nor sat with Federalist senators on the council, and the senators claimed
that they too had the power to nominate officers. When Governor George
Clinton refused to nominate Federalist Egbert Benson to the state supreme
court, Benson’s supporters on the council nominated him anyway, leaving the
governor with only a casting vote, and the senators then outvoted the gover-
nor. After the 1795 election, in which Federalist John Jay won the governor-
ship, Republican senators turned the Federalist strategy on its inventors.
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They too claimed a concurrent right of nomination, thus frustrating Federal-
ist attempts to reward supporters with patronage. Jay—the council’s archi-
tect—argued that the drafters had intended for the governor to have the
sole right of nomination. He failed to persuade the other members of the
council. The controversy culminated in a constitutional convention, the first
since 1777, to settle the distribution of power within the council. The con-
vention granted each councillor a concurrent power of nomination, turning
the body into a machine for partisan appointment: the party that controlled
the senate would control appointments.≥∂ Parties took the place of patrons,
and ‘‘favourites’’ were now called ‘‘loyal party members.’’ For two more
decades, the council was an instrument of party discipline and the source of
endless criticism.

Courts and Common Law

Only two articles in the 1777 constitution mentioned the state judi-
ciary. Article XXIV gave judges good behavior tenure, limited only by a
mandatory retirement age of sixty.≥∑ This altered the prevailing colonial
standard, tenure at will. In addition, the office of the chancellor was separated
from the governor, which ended the executive’s control over equity courts,
another source of contention in the colonial period. Article XXXII estab-
lished the Court of Impeachments and Correction of Errors as the state’s
highest tribunal. Before the Revolution, there had been two courts of review
atop the provincial supreme court. The governor and his council constituted
the highest court within the colony, and errors could also be taken to the
Privy Council in London. The state constitution replaced them with this
single high court that would review errors from the common-law courts and
appeals from the chancellor, as well as try impeached officials. Like the royal
high courts, this tribunal contained some who were not full-time judges. It
included senators, supreme court judges, and the chancellor, though the
judges and chancellor were excluded from reviewing their own judgments in
the lower courts.≥∏

These spare provisions suggest that the framers expected the province’s
judicial system to continue with little change. From town and county courts
to the supreme court, the state judiciary mirrored its colonial predecessor.
Several of these courts operated during the war. Those that did not probably
could not. The new state supreme court met first in September 1777, Chief
Justice John Jay presiding. The minutes reveal that the ‘‘usual proclamations
were made’’ for the sheriffs to return writs of process and for all justices of the
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peace, coroners, and grand jurors to come to court.≥π ‘‘Usual,’’ because the
court used the same words, titles, and forms as had the colonial supreme
court. When it retrieved the official journal from the British after the war, the
court made sure that its minutes were transcribed into it, and the clerk left
only a few blank pages between the royal court’s last session in April 1776 and
the state court’s first the following year, just as clerks has always done be-
tween sessions. The state legislature soon enacted a law ‘‘further to organize
the Government’’ in which it instructed that ‘‘the Supreme Court of Judica-
ture of this State, and the Inferior Courts of Common Pleas, and the Courts
of General or Quarter Sessions of the Peace, in the several Counties within
this State, shall be held on, and at such Days and Times, as they were respec-
tively held [before the Revolution].’’ Paper documents sufficed; parchment
was scarce. The seal was new, and writs now ran in the name of the people of
New York, not the king. But otherwise procedures continued as before, as
best they could and where they could, given the war.≥∫ This meant that the
court exercised jurisdiction only over those counties beyond the reach of the
British military. For example, during its brief sitting in September 1777, the
supreme court heard only criminal cases from Ulster County, where it sat. It
heard only cases from the northern counties when it sat in Albany from 1778
to 1780. The court’s docket remained limited during the war and did not
draw cases from the whole state until 1782.≥Ω Otherwise, there was at first
little revolution in the courts.

The legal baseline did not change, either. The constitution provided that
‘‘such parts of the common law of England, and of the statute law of England
and Great Britain, and the acts of the legislature of the colony of New York,
as together did form the law of the said colony’’ in April 1775, when violent
resistance began, ‘‘shall be and continue the law of this state, subject to such
alterations and provisions as the legislature of this state shall, from time to
time, make concerning the same.’’∂≠ This was not a reception provision but
instead ‘‘an affirmation that New York would use in the future what it had
wrought for itself in the past.’’∂∞ The drafting committee had simply stated
that ‘‘the common law’’ was the law of New York, but in the convention
Robert Yates proposed the limitation of ‘‘such parts of the common law’’ that
formed the colony’s law and to exclude those parts that had never applied.∂≤

Which parts applied and which did not created controversy for decades in the
future, as in the past. But the New York framers explicitly mentioned core
parts of the common law. They preserved trial by jury and prohibited the
legislature from creating any new courts except those ‘‘as shall proceed ac-
cording to the common law,’’ two contentious issues during the colonial
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period.∂≥ In addition, the constitution gave those indicted for ‘‘crimes or
misdemeanors’’ the right to have counsel, an emergent common-law right
not widespread in colonial New York and that remained unavailable to de-
fendants in summary actions in the new state.∂∂ The convention also guaran-
teed all land and corporate charters granted by the king before 14 October
1775, the date on which Governor William Tryon decided to flee New York
City for a naval ship in the harbor.∂∑ When the king’s representative fled, the
convention concluded, so went the king’s dominion over New York’s land.
Along with the king, the convention also ‘‘rejected’’ those parts of the com-
mon law supporting monarchy and the established Church of England be-
cause they were ‘‘repugnant to this Constitution.’’∂∏ This was part of a larger
scheme of religious toleration, which was perhaps the greatest innovation in
New York’s constitution.

Religious Toleration and the Corporate Charter

The sections of the constitution involving religious toleration were
among the most contentious. All in New York’s convention agreed to elimi-
nate the partial establishment of the Anglican Church, and most agreed in
principle about religious toleration. Debate focused on how far that principle
reached and whether it applied to those who were not Protestants. In addi-
tion, the debaters asked how far, exactly, the state’s power to regulate reached
into the private affairs of its citizens. Most members of New York’s conven-
tion assumed that the state had full sovereignty without stopping to consider
how far this logic ran. What, for example, was the status of corporations
within the state? Could the state government control them at will? The state
convention resolved none of these issues conclusively, but it began to explore
the lines between state power and the freedom of voluntary associations,
between the public and the private, that would be defined and redefined
throughout the nineteenth century.∂π

The final articles about religious worship emerged from a compromise
involving three of the most powerful figures in the state: John Jay, an Angli-
can of Huguenot ancestry; Robert R. Livingston Jr., an Anglican of Scottish,
Dutch, and English background; and Gouverneur Morris, similarly mixed
but at the time a deist. The result was a liberal provision guaranteeing the
freedom of worship. The most remarkable aspect of the controversy was the
consensus in the convention that the constitution should forbid the establish-
ment of any denomination and guarantee religious toleration. Such notions
had circulated in the province since the King’s College controversy two
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decades earlier and were on most New Yorkers’ short list of (as Peter Living-
ston called them) ‘‘fundamental principles.’’ The original draft provided tol-
eration ‘‘to all denominations of Christians without preference or distinction
and to all Jews, Turks and Infidels, other than to such Christians or others as
shall hold and teach true Doctrines [or] principles incompatible with and
repugnant to the peace, safety and well being of civil society.’’∂∫ Without
debate, the Anglican Church lost its privileged position as the established
church in southern New York; no longer would it receive tax support from
four counties as it had for eighty years. Although the convention deleted the
reference to ‘‘Jews, Turks and Infidels,’’ it did provide that all Christian
denominations would be equal under the law, except for those that were
‘‘repugnant to the peace, safety and well being of civil society.’’∂Ω

The target of the last clause was Catholicism. Since 1690, instructions to
the royal governors had provided that they were ‘‘to permit a liberty of
conscience to all persons except Papists,’’ and while there were Catholics
throughout the province, officially they could not vote or hold office.∑≠ John
Jay spearheaded the effort to continue the exclusion, perhaps inheriting a fear
of the Catholic Church from his Huguenot ancestors. He proposed suffrage
and office-holding qualifications excluding anyone from a ‘‘sect . . . who
inculcate and hold for true doctrines, principles inconsistent with the safety
of civil society, of and concerning which the Legislature of this State shall
from time to time judge and determine.’’ This broad legislative power met
with opposition. Jay then narrowed the test oath so that it applied only to
Catholics. They, he wrote, ‘‘ought not to hold lands in, or be admitted to a
participation of the civil rights enjoyed by the members of this State, until
such time as the[y] . . . most solemnly swear, that they verily believe in their
consciences, that no pope, priest or foreign authority on earth, hath power to
absolve the subjects of this State from their allegiance to the same.’’ The oath
would have denied Catholics even the right to own property unless they
swore allegiance to the state. It also would have forced Catholics to renounce
the sacrament of penance, another source of anxiety among Reformed Prot-
estants. The convention rejected Jay’s oath.∑∞

The day after Jay proposed his oath, Robert R. Livingston Jr. suggested a
milder condition: the state would tolerate all religious sects ‘‘provided that
this toleration shall not extend to justify the professors of any religion in
disturbing the peace, or violating the laws of the State.’’ The convention
rejected this too but accepted a similar proposal that ‘‘the liberty of con-
science hereby granted, shall not be construed to encourage licentiousness,
or be used in such a manner as to disturb or endanger the safety of the
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State.’’∑≤ The convention also declared that ‘‘civil tyranny’’ and ‘‘spiritual
oppression,’’ or ‘‘wicked priests and princes,’’ went hand in hand. In a related
provision, clergymen were prohibited from civil and military office within
the state so that they were not ‘‘diverted from the great duties of their func-
tion.’’∑≥ The goal was to prevent religious oppression in the public sphere and

to prevent the deflection of ministerial energy from the private. The conven-
tion did not, however, build a wall separating religion and government.

Indeed, some ministers wished to have constitutional protection for all
denominations, or at least all Protestant ones. In the weeks leading up to the
final vote on the state constitution, Robert R. Livingston Jr. and fellow draft-
ers circulated copies among several men not in the legislature.∑∂ One corre-
spondent was Reverend John Henry Livingston, Robert’s second cousin and
a minister in the Dutch Reformed Church. Reverend Livingston applauded
the proposed guarantee of toleration but warned that it did not do enough to
encourage religion. He felt that, although it was unwise to provide public
funds for any religious denomination, some legal protection was necessary to
help churches support themselves. The minister recommended that the state
permit all churches to incorporate on an equal basis. Incorporation would
allow congregations to hold property in common and perpetually so that
each could become financially secure—or fail through lack of popular sup-
port. Incorporation of churches was not a new idea. Throughout the colonial
period congregations had applied to the governor and council for church
charters, which were almost always granted.∑∑ John Henry Livingston’s next
recommendation was new: the constitution should declare that all religious
sects were already corporations to save them the expense and hazard of
petitioning the legislature for special charters. ‘‘Why is not care taken to se-
cure this object without any risk and trouble,’’ the minister asked his cousin,
‘‘by weaving the privilege into the very Constitution of Government?’’ Liv-
ingston also assumed that the state government would not have the power to
revoke these constitutional charters; rights embedded in the constitution
would be beyond the reach of the legislature. The state would be neutral as
each sect flourished or perished without tax support on the one hand or
discriminatory treatment on the other. ‘‘This would be providing for reli-
gion,’’ the minister reasoned, ‘‘and yet leaving it to the industry and character
of each sect to take care of itself.’’∑∏ As the New York triumvirate had argued
twenty-five years earlier in support of a nonsectarian college charter, govern-
ment ought not participate in the competition between denominations for
popular support.∑π

Robert Livingston objected that constitutionally incorporated churches
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might become too strong and too rich and compete with the state govern-
ment for political power. Such fears were ancient; they lay behind the maxim
condemning imperium in imperio. In addition, each church was already free to
hold property without a charter, which only provided ‘‘a legal right to what
they voluntarily devote to the cause of religion, to the reversion of which the
State can have no claim.’’ The state would never have a reversion because
corporations lived in perpetuity, keeping their property intact forever. His
cousin responded that the state might limit the wealth of a church ‘‘to moder-
ate bounds.’’ But this was unnecessary because the property of each de-
nomination would ‘‘bear but a small proportion to the property of the State.’’
In addition, John Henry Livingston assumed that churches would be respon-
sible for establishing most of the grammar schools and academies in the state.
Accordingly, allowing churches to accumulate property was ‘‘perhaps the
best way of promoting schools.’’∑∫

Nor was the fear of encouraging ‘‘too many little sects’’ a valid objection to
general incorporation. Sectarianism was no concern of government. De-
nominations always multiplied ‘‘in a free country.’’ In contrast ‘‘the idea of
forcing mankind into an union of Sentiment by any machine of State is
altogether preposterous,’’ Reverend Livingston maintained, ‘‘and has done
more harm to the cause of the gospel than the sword of persecution has ever
effected.’’ The problem was not the prospect of too many denominations but
rather that an established church would stifle the pursuit of true religion
while subsidizing a false one.∑Ω In other words, a spineless establishment, not
an oppressive one, was the great evil. The Reformed minister’s target was
deism: ‘‘foolish Deism is perhaps now as characteristic as Bigotry formerly
was; the two extremes come near to each other.’’ To meet this challenge,
religious worship required more insulation from state government, and the
minister believed that protection should be embedded in the constitution.∏≠

For Reverend Livingston as for John Jay, Catholicism was an exception.
Catholics deserved the freedom to worship too, but John Henry Livingston
wanted them to pledge that they would not submit to any ‘‘foreign juris-
diction . . . in things temporal or spiritual whatsoever.’’ The Catholic Church
was more than a religion: ‘‘[I]t is the most refined combination of spiritual and
temporal powers that ever was formed.’’∏∞ This distinction between the tem-
poral ambition of the Catholic Church and the spiritual purity of Protestant
sects was an old trope from the Reformation. But when linked to disestablish-
ment and liberal incorporation laws, it helped draw a new line between public
and private spheres in America. The Catholic Church, the argument pro-
ceeded, sought to control government, while Protestant ministers tended to
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the spiritual needs of their congregants and influenced public policy only
indirectly. Protecting the government from a designing church, and shielding
churches from a meddling government, was a constitution’s purpose.

John Henry Livingston failed to persuade his cousin and the convention to
include a clause in the constitution that automatically incorporated churches.
However, in 1784 the assembly passed a statute allowing any church to incor-
porate upon a simple application. It was possibly the first free incorporation
law in the Anglophone world and a model for many others in the nineteenth
century. The legislature referred to the constitution’s guarantee of ‘‘the free
exercise and enjoyment’’ of religion and ‘‘the duty of all wise, free and virtuous
governments, to countenance and encourage virtue and religion.’’ It also
criticized ‘‘the illiberal and partial distributions of charters of incorporation
to religious societies’’ during the colonial period. Any sect could receive a
charter as ‘‘a body politic and corporate,’’ hold property collectively to a
maximum of twelve hundred pounds income per year, and sue in the courts.∏≤

Incorporation was no longer the privilege of churches with political clout.
The disestablishment-free incorporation nexus (as Akhil Reed Amar calls it)
spread among the states, the territories, and finally, by the mid-nineteenth
century, everywhere in the Union.∏≥

When the convention rejected John Jay’s limitation on worship, he sought
to achieve the same end of restraining the Catholic Church by restricting
naturalization. Before 1789, naturalization was a provincial matter. The col-
onies had enjoyed the power to naturalize inhabitants within their borders,
and so did the new states.∏∂ The convention accepted Jay’s proposal that
those seeking naturalization renounce ‘‘all allegiance and subjection to all
and every foreign king, prince, potentate and state, in all matters ecclesiasti-
cal as well as civil.’’ Jay’s design was to prevent Catholics from becoming
citizens. He immediately realized, however, that the provision could hinder
operation of the Dutch Reformed Church, which corresponded with its
home church in the Netherlands. He added an exception providing that
‘‘nothing herein contained shall be construed to interfere with the connec-
tion heretofore subsisting between the Dutch congregations in this State and
the classes and synods in Holland.’’ But the Dutch congregants were not the
only Protestants who belonged to an international church. Jay then proposed
a broader exception for all connections between ‘‘non-episcopalian congre-
gations . . . [and] their respective mother churches,’’ as well as that of ‘‘the
episcopalian churches now in this State, except as involve a foreign subjec-
tion.’’ The convention rejected all these qualifications. Jay finally proposed
that the legislature be empowered to regulate naturalization, perhaps hoping
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that it would restrict Catholic immigration. But the convention kept the
constitutional naturalization oath, which demanded applicants to ‘‘abjure
and renounce all allegiance and subjection to all and every foreign king,
prince, potentate, and state, in all matters, ecclesiastical as well as civil.’’∏∑ In
other words, citizenship required renunciation of all loyalty to any European
institution. Jay’s maneuvers reveal once again the assumption that this con-
vention could bind ordinary legislators. Future legislators could regulate
immigration and naturalization, but they could not abolish the constitu-
tionally prescribed oath. The Council of Revision would enforce the limita-
tion, so too the electorate. Otherwise, little was said of enforcement.

English Liberties and New York’s Minorities

New York’s convention did not pass a separate bill of rights.∏∏ How-
ever, many provisions, like those dealing with religious toleration, affected
the rights of individuals and local governments: the right to a jury trial, the
prohibition of acts of attainder except for crimes during the war, the religious
toleration clauses, the militia clause, the freedom of debate in the legislature,
the right of counsel in criminal and impeachment trials, and a clause derived
from Magna Carta stating that ‘‘no member of this state shall be disen-
franchised or deprived of any rights or privileges secured to the subjects of
this state by this constitution, unless by the law of the land, or the judgment
of his peers.’’ Finally, the convention also enjoined the state government to
establish only such courts as allowed by the common law.∏π

In the procedurally oriented world of the eighteenth century, structures
that protected rights were themselves rights. Many of these constitutional-
ized rights were procedural rights defending local decision making and stood
as memorials to colonial experience. New Yorkers had fought the Revolution
in large part to keep these liberties. And, in traditional manner, some of the
rights implied duties. The militia clause, for example, enjoined the state to
arm and prepare the militia. It also implied that all adult males must be
available for service, excepting Quakers, who paid a fine in lieu of service.∏∫

The convention was at least as concerned with shielding localities and
the state from external authority as it was with protecting individual rights.
When it came to the Continental Congress, the New York framers simply
assumed that the state had jurisdiction over all land purchases from Native
Americans. Because of the importance of ‘‘peace and amity with the Indians’’
for the state’s safety, Jay proposed a section protecting them from fraudulent
purchases made during war. No land purchases from the Native Americans
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were valid unless made with authority of the state government.∏Ω This put
New York on a collision course with the Confederation Congress over In-
dian diplomacy. The Articles of Confederation, ratified four years later, pro-
vided that Congress had the power to regulate ‘‘all affairs with the Indians not

members of any of the states, provided that the legislative right of any state
within its own limits be not infringed or violated.’’ Which of the Iroquois
were not ‘‘members’’ of New York? James Madison and others reasoned that
only those who were not living as members of Indian political societies fell
into this category, but a broader interpretation that included all Indians
within a state’s borders was possible, and the Clinton administration bought
land as it pleased.π≠ The state did not want settlers and speculators stirring
resentment among the Iroquois, most of whom had remained loyal to the
British Empire. Neither did the state want to cede control over such land
sales to the Continental Congress.π∞

The state constitution also addressed slavery and its abolition. At the time
of the Revolution, New York was the largest slave-owning state north of
Maryland, and New York City was almost 20 percent unfree. Gouverneur
Morris proposed a section committing the state to gradual abolition, invoking
natural rights, religion, and Lord Mansfield’s recent dictum in Somerset’s Case:

whereas a regard to the rights of human nature and the principles of our
holy religion, loudly call upon us to dispense the blessings of freedom to
all mankind: and inasmuch as it would at present be productive of great
dangers to liberate the slaves within this State: It is therefore most ear-
nestly recommended to the future Legislatures of the State of New-York,
to take the most effectual measures consistent with the public safety, and
the private property of individuals, for abolishing domestic slavery within
the same, so that in future ages, every human being who breathes the air of
this State, shall enjoy the privileges of a freeman.π≤

Once again, common-law rhetoric was pulled from its context and trans-
formed into constitutional principle.π≥ The convention accepted the pro-
posal to commit the state to gradual abolition but added that during the
‘‘present situation’’ it would be ‘‘highly inexpedient to proceed to the liberat-
ing of slaves.’’π∂ The proposal reflected the optimism of the moment of inde-
pendence. Yet optimism was tempered by concern for the property rights of
slave owners and the fear of disorder that might accompany abolition.

White New Yorkers were not the constitution’s only audience. Beginning
with Lord Dunmore’s proclamation in Virginia in November 1775, the Brit-
ish government offered slaves freedom if they left their American masters
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and fought for the British. The commandant in New York did not make such
an offer until 1779, but all had heard the news from Virginia. When they did,
legislators in New York and New Jersey tried to match the offer and passed
laws forbidding the arrest of slaves who fled from their masters in royal
territory.π∑ As for slaves within state-controlled territory, the constitution
offered the prospect of freedom sometime in the future if they remained loyal
to their owners.

The New York drafters spent little time debating what are now called
individual rights. Traditional English liberties, like freehold representation,
the jury, and due process in the legal system, figured large in their minds.
So too did issues arising from the imperial conditions of New York: slaves
and Native Americans were all over New York; its constitution necessarily
took account of them. Indeed, in a moment of relative hope, the state’s
framers imagined a place free of slavery. They also tried to ensure that
settlers would not, as in the past, buy land fraudulently from the Native
Americans. Whether the state itself would do so remained an open question
for years.

Constitutional Politics, 1777–1787: Antiloyalist Legislation,

Rutgers v. Waddington, and the Road to Philadelphia

Throughout the war, the relationship between the state and the
Continental Congress, and then Confederation government, was unclear.
The Articles of Confederation bound the states to congressional requisitions,
and New York met most requisitions. Few people, however, analyzed the
problem of overlapping jurisdiction.π∏ Alexander Hamilton was among the
first to assess the limitations of the Confederation. Its inability to raise money
directly was its greatest weakness. His desire to bolster the central govern-
ment’s power to tax was as much a matter of practice as principle: there were
no Confederation tax collectors to rely on, and state collection was ineffi-
cient.ππ From the standpoint of central administration, the situation was
worse than before the Revolution. Then, there at least had been imperial tax
collectors. This administrative network had contributed to the Revolution,
and the states were reluctant to cede the newly won power to control tax
collection. New York, in particular, was dependent on the excises it collected
in its port. In sum, there was no Confederation administrative infrastructure
and no way to legitimate one if it could be built.

Hamilton complained while still serving as Washington’s aide that the
Continental Congress was at the mercy of states. In a long letter to James
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Duane in 1780, he outlined many themes that he developed over the next
decade, including criticism of state legislation and a plea for what he called
more energetic government. In colonial eyes, an imbalance of power and
liberty (or at least liberties) had caused the Revolution. The balance now,
however, had tilted too far toward liberty. There was ‘‘a want of power in
Congress,’’ Hamilton complained, and ‘‘an excess of the spirit of liberty’’ in
the states. In 1780 the particular problem was that several states refused to
meet requisitions, and Congress had no power to levy taxes. Hamilton lo-
cated the cause where those with imperial vision always had: in the provin-
cial constitutions. ‘‘The forms of our state constitutions,’’ he wrote Duane,
‘‘make it too difficult to bend them to the pursuit of a common interest.’’ The
remedy was to reform central governance—what he called the ‘‘empire.’’
Hamilton contrasted two types of empires. The first was ‘‘an empire under
one simple form of government, distributed into counties provinces or dis-
tricts, which have no legislatures but merely magistratical bodies to execute
the laws of a common sovereign.’’ The danger in these empires was that ‘‘the
sovereign will have too much power to oppress the parts of which it is com-
posed.’’ He gave no example to Duane, but elsewhere he explained that the
Roman Empire had conquered the Grecian republics ‘‘by sowing dissensions
among them’’ and argued that the European empires would do the same to
the American states. The other type of empire was of ‘‘confederated states
each with a government completely organised within itself.’’ The examples
were the American states, the Greek republics, the Swiss cantons, the Ger-
manic empire, and the United Provinces of the Netherlands. Here the dan-
ger was ‘‘that the common sovereign will not have power sufficient to unite
the different members together, and direct the common forces to the interest
and happiness of the whole.’’ The remedy was to retrieve ‘‘the power of the
purse’’ and bring ‘‘method and energy in the administration.’’ He was ready
with one proposal: a national bank like that in England.π∫

Control over tax collection on goods imported into the port of New York
was pivotal. Though most New Yorkers supported the first Confederation
impost in 1781, peace with Britain increased rivalries among the states. Gov-
ernor George Clinton and his followers in the assembly repealed the state’s
approval of the congressional impost, which was supposed to last for twenty-
five years, because they hoped to use a state impost to settle New York’s large
wartime debts. More objectionable than the central impost itself was the
appointment of congressional collectors. Men like Abraham Yates consid-
ered congressional collectors to be tools of a foreign government. Con-
federation control of impost collection would destroy the states and ‘‘fuse’’
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them into a despotic ‘‘overgrown Republic.’’ The legislature that agreed to
the plan would ‘‘sign the death warrant of American Liberty!’’πΩ Hamilton,
writing under the pseudonym ‘‘Continentalist,’’ had confirmed the first half
of Yates’s fears: congressional officials would indeed ‘‘create in the interior of
each state a mass of influence in favor of the federal government.’’ The
assembly agreed to give the Confederation Congress part of the imposts but
demanded that they be collected by New York officials, who would be subject
only to the jurisdiction of New York courts. Congress rejected the com-
promise, and New York retained all imposts collected in its port for the
rest of the decade.∫≠ It was during this debate that the term ‘‘anti-federal’’
emerged as a label for those who opposed giving the central government
more power.∫∞

New York’s western land claims created a similar tension between the state
and the Confederation Congress. On the basis of the Duke of York’s 1664
patent and the Stanwix Treaty of 1768, the state government claimed owner-
ship of much of the Ohio Valley.∫≤ This land claim also involved a dubious
interpretation of the 1783 peace treaty. Under the treaty, the British military
promised to cede its western forts ‘‘with all deliberate speed.’’ Governor
George Clinton wanted to negotiate directly with the British to ensure that
the forts were handed over to his government, not to the Confederation.
Clinton sent a secret emissary to Canada in March 1787, but British gover-
nor general Frederick Haldimand refused to meet with the emissary; he
would deal only with the Confederation Congress. This fed fears within the
state that Congress wished to strip New York of its western land.∫≥

With its imposts and western land claims, New York was one of the most
obstructionist states in the Confederation. Its policies also polarized people
within the state, and consequently New Yorkers were among the first to
propose revision of the Articles of Confederation. In 1782, Senator Philip
Schuyler, who was Hamilton’s father-in-law, proposed a resolution that ‘‘the
radical Source of most of our Embarrassments is the Want of sufficient
Power in Congress.’’ It passed.∫∂ A year later, just after the signing of the
peace treaty, Alexander Hamilton observed to George Washington that
‘‘[t]here are two classes of men . . . one attached to state and the other to
Continental politics’’; the division between them threatened to cause ‘‘dis-
union.’’∫∑ For New Yorkers like Schuyler and Hamilton, constitutional re-
form was necessary to preserve union.

The dispute over congressional power also played a role in the calling of
the Philadelphia Convention in 1787. Amid proposals to amend the Articles
of Confederation to expand Congress’s power in limited ways, such as to
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regulate commerce among the states, the New York Assembly instructed its
congressional delegates to recommend a convention that would consider
more radical change. This appears to have been Hamilton’s initiative too.
Congress rejected the proposal.∫∏ The Philadelphia Convention, with a lim-
ited mandate, met from late May until September. But in writing a new
constitution, it followed the spirit of Hamilton’s proposal.

Antiloyalist legislation was another source of conflict between the state
and the Confederation. Three acts stood out. The first was the Forfeiture
and Confiscation Act of 1779, under which the state took loyalist lands and
redistributed them to patriots.∫π The second was the Citation Act of 1782,
which stopped all debt actions between loyalist creditors and patriot debtors,
deferred interest during the war, and allowed repayment in paper currency
after the war.∫∫ Third was the Trespass Act of 1783, which allowed patriots
displaced during the war to seek compensation for occupation, damage, or
destruction of property by individual loyalists who could not plead a military
order as a defense.∫Ω

This last statute was passed after the war ended but before New York
received details of the peace treaty and before the Confederation Congress
ratified it. Much of the state’s antiloyalist legislation violated Article VI of the
treaty, which forbade ‘‘future confiscations’’ along with ‘‘any prosecutions
commenced against any person or persons for or by reason of the part which
he or they may have taken in the present war.’’Ω≠ Throughout the treaty
negotiations, American diplomats refused to restore or indemnify loyalist
property, explaining to their British counterparts that much of the confisca-
tion took place ‘‘in virtue of the laws of particular States’’ so that ‘‘Congress
had no authority to repeal those laws, and therefore could give us none to
stipulate for such repeal.’’Ω∞ This may have been a bargaining ploy, but Amer-
ican negotiators probably doubted Congress’s power to bind the states to a
treaty; the Articles of Confederation did not grant it such power, and many in
the states denied it. Nonetheless, Congress agreed to enforce the treaty
‘‘sincerely, strictly and completely.’’Ω≤ In New York, confiscations actually
increased after the treaty was signed, forcing out thousands of loyalists.Ω≥ It
was as if state officials tried to confiscate as much property as possible, as fast
as possible, before Congress devised a way to enforce the treaty.

When those loyalists left, they took their personal property, including
money, which is why Hamilton thought that the whole process was as tragic
for the states as for the exiles. He joined the New York bar in 1782 and
represented many loyalists who stayed and tried to protect their property. It
was not so much Hamilton’s weakness for the patriciate that made him solici-
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tous toward loyalists. He had this weakness but satisfied it within the ranks of
the patriots, and few of his loyalist clients were patrician. The best and the
brightest could be replaced—for example, by himself. But as an institution
builder, he knew that the next layer of society—modest of talent, large of
purse—was just as important. So he lamented the loss of ‘‘[m]any merchants
of second class, characters of no political consequence, each of whom may
carry away eight to ten thousand guineas.’’ These were the men and women
(often widows) who, as bondholders, could help float the experiment in inde-
pendence. But ‘‘the popular phrenzy’’ of punitive legislation was chasing
them away.Ω∂ Hamilton’s fear that the politics of revenge was draining much
needed investment shaped his legal practice.

The defense of loyalists was uncharted territory, a new specialty open to
ambitious young attorneys who had served in Washington’s army, like Ham-
ilton, Aaron Burr, and Robert Troup. Joining the bar at this time meant
passing an oral exam administered by the supreme court judges. During the
war, amid a shortage of attorneys, the court reduced the required five-year
clerkship to three years and in 1782 briefly eliminated it for war veterans who
had studied law before the Revolution. Hamilton obtained a six-month ex-
tension of the dispensation and was practicing law the year after he left
Washington’s command. Most of these officers-turned-lawyers apprenticed
briefly with attorneys, read Coke and Blackstone, and mooted legal issues
together. Hamilton was unusual in forgoing apprenticeship altogether. He
studied on his own and with friends like Troup. It required a ‘‘lonely nature,’’
Troup recalled, to master the necessary material in so short a time. Mean-
while, Hamilton took copious notes for future reference, and his study guide
for New York’s civil procedure seems to have been the source for the first
book on the subject.Ω∑

With courts finally open throughout the state, the postwar period was
kind to these lawyers. Hamilton’s legal papers make clear that he cut his
professional teeth defending loyalists. ‘‘[L]egislative folly has afforded so
plentiful a harvest to us lawyers,’’ he wrote Gouverneur Morris, ‘‘that we
have scarcely a moment to spare from the substantial business of reaping
it.’’Ω∏ Private interest and political economy went hand in hand. Hamilton
could embark ‘‘on the business of making my fortune’’ while contributing to
what he called ‘‘the American empire.’’Ωπ While litigating cases, he wrote
essays criticizing antiloyalist legislation as ‘‘industrious efforts to violate the
constitution of this state, to trample the rights of the subject, and to chi-
cane or infringe the most solemn obligations of treaty.’’ In late 1783, just as
the southern counties rejoined the rest of the state, the legislature passed



194 } Imperial Civil War

a bill declaring that all who remained within British lines during the war
were aliens and thus could not vote. The Council of Revision disallowed the
act, and it was not revived.Ω∫ Nonetheless, it captured the sentiment of many
vengeful New Yorkers, a sentiment that fostered other antiloyalist laws.
Hamilton maintained that most loyalists were no longer British subjects or
aliens. They were American citizens and deserved the full protection of law.
Instead, the state treated them as outlaws and tried to ‘‘enact a civil war.’’ It
was no way for New York to begin political independence. ‘‘’Tis with govern-
ments as individuals,’’ he explained to his readers, ‘‘first impressions and early
habits give a lasting bias to the temper and character.’’ It was important for
America and all ‘‘mankind’’ that the states develop good political practices.ΩΩ

Years before James Madison surveyed state laws and analyzed their ‘‘political
vices,’’ Hamilton was immersed in state politics, criticizing just those vices.
By the time Madison wrote of the ‘‘multiplicity,’’ ‘‘mutability,’’ and ‘‘injus-
tice’’ of state laws in the spring of 1787, Hamilton had long been litigating
against them.∞≠≠

The Trespass Act exemplified these postwar retaliations. The act em-
powered displaced owners of property to collect damages for occupation by
loyalist interlopers.∞≠∞ The political disposition of these plaintiffs was not
always clear. The only requirement was that they had left British-controlled
territory during the war and could prove that someone else had occupied
their property. The Rutgers family, for example, vacated its New York City
brewery and related property in 1778 and returned in 1783. In the interim,
the British military had used the property, first as a kitchen for a military
hospital and then as a warehouse for naval stores.∞≠≤ In the 1784 case of
Rutgers v. Waddington, Mrs. Rutgers, now widowed, sued in the Mayor’s
Court for back rent.∞≠≥

The defendants had occupied the brewery first, from 1776 to 1780, under
orders from the British commissary general and then, for the next three
years, from the commander in chief. Although the law of nations permitted
occupants of property vacated during war to raise a military order as a de-
fense, the state statute provided that defendants could not ‘‘plead, in Justifica-
tion, any military Order or Command whatever, of the Enemy.’’∞≠∂ Alexander
Hamilton, who along with Brockholst Livingston and Morgan Lewis repre-
sented the defendants, claimed that the law of nations and the peace treaty
were part of New York law and either supplied the default rules against which
the Trespass Act should be interpreted or actually trumped the act.∞≠∑ Again,
the laws of war, which were part of the law of nations, permitted armies to use
abandoned property freely during war, and the 1783 peace treaty promised
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that the states would not infringe loyalist property rights. While preparing
for the case, Hamilton drafted several briefs, one of which cited Sir Edward
Coke’s proposition in Bonham’s Case that ‘‘[a] statute against Law and reason
especially if a private statute is void.’’ A court had the power, Hamilton
asserted in these notes, to ‘‘render [such an] act Nugatory,’’ an early state-
ment of judicial review.∞≠∏ However, Hamilton deemphasized this argument
as the case developed and relied instead on strong statutory interpretation.
Did the state legislature, he asked, intend to violate the law of nations or the
1783 treaty? ‘‘If it was intended the act is void [citing Bonham’s Case]—But let
us see whether there are not rules of construction which [render] this ex-
tremity unnecessary.’’∞≠π It could not, he argued, have been the ‘‘intention of
[the] wise, honest and well-informed men’’ in the legislature to violate the
law of nations.∞≠∫

The Mayor’s Court embraced Hamilton’s statutory interpretation and
construed the Trespass Act narrowly rather than declare it ‘‘void.’’ Yet, given
the legislature’s clear command that a military order was no justification, the
distinction was blurry at best. It did, however, provide the Mayor’s Court
with a way to work around the statute without claiming the power to nullify
legislation. James Duane, mayor of New York from 1784 to 1789, presided
over a court comprising himself, the city recorder, and five members of the
city’s Common Council. Their judgment required the defendants to pay rent
for their occupation of the brewery from 1778 to 1780, but not between 1780
and 1783. Only during the latter years did they occupy it under ‘‘the immedi-

ate authority’’ of the commander in chief. Before that time they operated
under the authority of the commissary general, a civilian whose instruction
‘‘was an act of usurpation’’ rather than a military order.∞≠Ω Hamilton had
distinguished the two officers, perhaps to offer the court a compromise.
Commissary generals were civilian employees of the British Treasury, and
though they served the military in garrisons, strictly speaking they did not
issue military orders.∞∞≠

Though the court accepted this distinction between military and civilian
commands, it did not simply follow Hamilton’s cue. Mayor Duane was a
lawyer, owned a large tract of land upstate, and had been associated with
the loyalist DeLancey family before the Revolution.∞∞∞ He too had long ar-
gued that property rights rested on constitutional principle. While serving
in the Continental Congress in 1774, he emphasized the importance of plac-
ing ‘‘our Rights on a broader & firmer Basis to advance and adhere to some
solid and Constitutional Principle which will preserve Us from future Viola-
tions—a principle clear & explicit.’’∞∞≤ At that time, the claim was that prop-
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erty was imperiled by a British Parliament that did not represent the colo-
nies. Now, property remained central, and Duane tried to rein in a local
legislature that neglected constitutional principle. Representation, in short,
was not enough to guarantee good legislation. But Duane’s court claimed the
power only to make the best sense of statutes, not to set them aside because
inconsistent with some other body of law. Duane raised the peace treaty
above state law without explicitly holding that the former preempted state
authority. Instead, he reconciled the two and located a state source of law that
limited state legislation. That source was the law of nations, operative in New
York by way of the English common law. He also maintained that the Coun-
cil of Revision’s approval of a statute (it had consented to the Trespass Act)
did not mean that a court was required to enforce it. In other words, the
council’s review did not preclude judicial review in individual cases.∞∞≥

It is a remarkable and discursive opinion. It was also published, which was
unusual, because the judges wished to ‘‘express our sentiments with more
deliberation and correctness; and that nothing to be offered by us, may be
misunderstood or misapplied.’’∞∞∂ The court apologized that a case of ‘‘na-
tional character’’ arose in a municipal court in front of magistrates ‘‘cut off
from those studious researches, which great and intricate decisions require.’’
Having excused their art, the judges praised their muses. The lawyers at the
bar supplied much ‘‘learning,’’ which clarified the issues and demonstrated
that the profession had recovered from the Revolution. ‘‘We cannot but
express the pleasure,’’ the court wrote, ‘‘which we have received, in seeing
young gentlemen, just called to the bar, from the active and honorable scenes
of military life, already so distinguished in an arduous science.’’∞∞∑ The court
implied that this litigation was part of the war’s aftermath and would help
determine its meaning.

The first issue was whether the plaintiff ’s case was ‘‘within the letter and
intent’’ of the Trespass Act. To decide this question, a court should ‘‘suppose
the lawmaker present, and that you asked him the question—did you intend
to comprehend this case? Then you must give yourself such answer as you
imagine, he being an upright and reasonable man, would have given.’’ The
answer was yes, the state legislature had intended to help people like Mrs.
Rutgers, a widow driven into exile.∞∞∏

The next issue was ‘‘whether the law of nations gives the captors, and the
Defendant under them, rights which controul the operation of the statute, and
bar the present suit.’’ The court, agreeing with Hamilton, established that the
law of nations was part of the law of the ‘‘foederal’’ union of states. This
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argument had two premises. First, the law of nations was ‘‘an indispensable
obligation’’ of every civilized nation and the ‘‘chief guardian’’ of ‘‘the rights of
human nature.’’ Respect for the law of nations distinguished ‘‘the refined and
polished nations of Europe from the piratical states of Barbary.’’ In short, it
defined civilization.∞∞π Second, the court maintained that the law of nations
was already part of the state’s law. ‘‘By our excellent constitution, the com-
mon law is declared to be part of the law of the land; and the jus gentium is
a branch of the common law.’’∞∞∫ Prudence played a role too. If the state
did not recognize the law of nations, ‘‘our commerce, and our persons, in
foreign parts, would be unprotected by the great sanctions, which it has
enjoined.’’∞∞Ω

The court understood the desire for vengeance that followed the war. But
‘‘[w]hat we have suffered cannot alter the common laws of war: they are
founded upon reason and humanity, and will prevail as long as reason and
humanity are cultivated.’’ Hamilton had argued that the laws of war were
obligatory. The court, citing Vattel, distinguished between the ‘‘necessary law

of nations,’’ which was morally binding, and mere usages or customs, from
which nations could deviate. The court determined that law of war at issue—
the right to use abandoned property without compensating its owner—was
not a necessary law of nations. The Confederation, however, had recognized
that usage in the peace treaty with Britain. For a single state to violate it now
would be ‘‘contrary to the very nature of the confederacy, and the evident
intention of the articles, by which it is established, as well as dangerous to the
union itself.’’∞≤≠ Because the Confederation endorsed the conventional right
of armies to use abandoned property during wartime without compensation,
individual states should not legislate otherwise. The Confederation could
agree to bind the states to the customary law of nations.

The court then analyzed the specific custom at issue: ‘‘Whether the cap-
ture and occupancy of the city of New-York, is such a conquest as vested the
British Commander with the disposal of the rents and profits of real prop-
erty.’’ The judges surveyed the parties’ citations from continental civil-law
treatises. Grotius maintained that land and its profits did not vest in the
conqueror until after a peace settlement. On the other hand, there was a
maxim that ‘‘the personal property of those who fly becomes a booty.’’∞≤∞ In
short, the authorities conflicted. In preparing for the case, Hamilton first
dismissed the problem cavalierly: ‘‘Writers differ: And So do men in every

thing.’’ Later he devised a lawyerly resolution. Grotius spoke of the ‘‘usu-
fruct’’ or ‘‘using the soil,’’ while Vattel referred to ‘‘absolute ownership.’’ The
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former right belonged to the conqueror immediately, the latter only on
perfection of title by peace. Here, the defendant claimed the right only to use
Rutgers’s property, not to own it.∞≤≤ The court followed Hamilton and held
that the rental value of the property was incident to its use and need not be
repaid to the owner.∞≤≥ According to the law of nations, if the British military
authorized Waddington’s use of Rutgers’s property, she could not recover
compensation.

But did the law of nation, and the Confederation’s endorsement of it,
bind the New York legislature? This conflict between Congress’s war power
and the state’s control over its ‘‘internal police’’ lay behind the key issue of
whether the court ‘‘ought to be governed by the statute, where it clearly
militated against the law of nations.’’ If the statute violated the law of nations
under one interpretation, another should be sought. Then came the key
move: the court construed the statute to avoid conflict, holding that the
legislature did not intend to violate the law of nations. The judges cited
Blackstone but seemed to gloss Coke, holding that

The supremacy of the Legislature need not be called into question; if they
think fit positively to enact a law, there is no power which can controul
them. When the main object of such a law is clearly expressed, and the
intention manifest, the Judges are not at liberty, altho’ it appears to them
unreasonable, to reject it: for this were to set the judicial above the legis-
lative, which would be subversive of all government.

But when a law is expressed in general words, and some collateral matter,
which happens to arise from those general words is unreasonable, there the
Judges are in decency to conclude, that the consequences were not fore-
seen by the Legislature; and therefore they are at liberty to expound the
statute by equity, and only quoad hoc to reject it.

When the judicial make these distinctions, they do not controul the
Legislature; they endeavour to give their intention its proper effect.∞≤∂

Thus, the court tried to sidestep jurisdictional politics. But its strong-
handed interpretation muddied the distinction between controlling the leg-
islature and construing legislation. Familiar rules of common-law construc-
tion seemed to guide the court. The legislature had not explicitly said that it
wished to contravene the law of nations, and it was unreasonable to assume
that the statute revoked that law ‘‘in silence.’’∞≤∑ There is a difference between
a court that claims the power to strike down a statute and one that seeks ‘‘to
explain it by equity.’’ But when equitable interpretation is used to negate the
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clear command of a statute—here, that defendants could not plead a military
order as justification—the legal effect is the same.

Why did the court go further than was ‘‘strictly necessary’’ to decide
the claim of Mrs. Rutgers? Because New Yorkers needed to learn the law
of nations. ‘‘[I]n the infancy of our republic,’’ wrote Duane, ‘‘every proper
opportunity should be embraced to inculcate a sense of national obligation,
and a reverence for institutions, on which the tranquility of mankind, consid-
ered as members of different states and communities so essentially depends.’’
The court knew that it was deciding not only widow Rutgers’s case; the
published opinion would discourage other suitors.∞≤∏ It would also ‘‘incul-
cate’’ the law of nations—of civilized nations—into New Yorkers. As Hamil-
ton had warned in an essay published the same year, ‘‘early habits give a
lasting bias to the temper and character’’ of nations as well as individuals.∞≤π

This legislative effect was noticed immediately. So too the court’s ques-
tionable claim that it had only interpreted legislation rather than ‘‘controlled’’
the legislature. A group gathered in a New York City tavern to draft a protest.
Some of these men soon became leading Antifederalists. Melancton Smith, a
farmer, merchant, and lawyer from Dutchess County, headed the group and
probably penned the pamphlet. Also present was Anthony Rutgers, son of the
plaintiff. The protesters did not wish to rectify just this particular decision.
The case could determine others as well because it ‘‘may be drawn into
precedent, and eventually affect every citizen of this state.’’ Their complaint
was that the court exceeded its authority. The legislature had provided that
military orders could not be pleaded in justification for trespass; this should
have ended the matter. Instead, the court ‘‘assumed and exercised a power to
set aside an act of the state’’ and ‘‘permitted the vague and doubtful custom
of nations to be plead[ed] against, and to render abortive, a clear and posi-

tive statute.’’ The issue was simple and ‘‘within the reach of every common
understanding’’:

Can a Court of Judicature, consistently with our constitution and laws,
adjudge contrary to the plain and obvious meaning of a statute?

If these questions are answered in the negative, authorities from Gro-
tius, Puffendorf, Wolfius, Burlamaqui, Vattel, or any other Civilians, are
no more to the purpose than so many opinions drawn from the sages of
the Six Nations.∞≤∫

Here was an early expression of intellectual nativism, an impulse that
gained strength over the next two generations. It was also an argument in
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favor of equating popular sovereignty with legislative sovereignty: govern-
ment by the people meant government by their elected representatives. The
statute granted relief to patriots forced to flee their homes and recognized no
defenses. There was no room for judicial interpretation. The Mayor’s Court
flouted the clear meaning of the statute and thereby ‘‘confound[ed] legisla-
tive and judicial powers.’’ A judicial power to ‘‘controul the supreme legisla-
tive power’’ was ‘‘destructive of liberty, and remove[d] all security of prop-
erty.’’ The court’s exercise of judicial review also undermined the rule of law.
‘‘The laws govern where a government is free, and every citizen knows what
remedy the laws give him, for every injury’’; laws did not govern where a
court refused to enforce laws because it deems them ‘‘unreasonable.’’ The
tavern protesters did not invoke the principle of democracy but rather argued
that in a republic legislation was paramount.∞≤Ω They also questioned judicial
independence. Good behavior tenure was fine if judges restricted their ac-
tivities to applying the law to individual cases, but not if they possessed the
‘‘power to over-rule a plain law.’’ In a republic, judges usurped the people’s
sovereignty when they declared a statute ‘‘unreasonable, because not conso-
nant to the law of nations, or to the opinions of antient or modern civilians
and philosophers, for whom they may have a greater veneration than for the
solid statutes and supreme legislative power of the state.’’∞≥≠ To these pro-
testers, the Revolution’s meaning was clear: the people replaced the crown as
sovereign, and the state legislature embodied the people’s will.

They made two recommendations, one legal and the other political. First,
they advised Mrs. Rutgers to seek a writ of error in the supreme court. If
unsuccessful there, she should pursue her remedy in the Court of Errors, the
state’s highest court. The latter included popularly elected senators. This
suggested the second tactic, which was addressed to all voters: ‘‘we exhort
you to be cautious in your future choice of members [of the senate] that none
be elected but those on whom you can rely, as men attached to the liberties of
America, and firm friends to our laws and constitution.’’ Here was a vener-
able tool of popular constitutionalism: exercise of the franchise. The elec-
torate had to choose representatives who would ‘‘protect us against judicial
tyranny’’ or else the courts would ‘‘leave our Legislature nothing but a
name.’’∞≥∞ If the judges started legislating, the legislature must rein in the
judges. From the beginning, difficult cases made good electoral politics.
British Americans had always lobbied for judges who would protect their
interests, but the tavern protesters were unusually blunt.

The protest hit its mark. Mrs. Rutgers soon brought a writ of error in the
supreme court, though the case was ultimately settled out of court.∞≥≤ In its
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next session the state assembly excoriated the Mayor’s Court for allowing the
defendant to plead the military order despite the statute’s denial of this justifi-
cation. An early draft of the resolution observed that the court had found the
statute ‘‘incompatible with the law of nations.’’∞≥≥ This language was deleted
from final resolution, perhaps because the legislature did not want to high-
light the conflict between its statute and the law of nations or because the
court did not explicitly hold such. Instead, the legislators emphasized the
clear meaning of the statute and the subordination of municipalities and their
courts to the state legislature. The assembly almost went further to connect
law and politics. William Harper, from upstate Montgomery County, intro-
duced a resolution that the Council of Appointment should ‘‘appoint such
persons to be Mayor and Recorder of the City of New-York, as will govern
themselves by the known laws of the land.’’ This direct attack on Mayor
Duane was too much for most and was deleted. The assembly finally resolved
that the decision was ‘‘subversive of all law and good order.’’ If a court
could disregard ‘‘a plain and known law of the State,’’ then ‘‘all our dear
bought rights and privileges’’ would be lost, and the legislature would be-
come ‘‘useless.’’∞≥∂

The state lawmakers invoked the same restrictive interpretation of corpo-
rate power against the Mayor’s Court that the imperial agents had long used
against the province. Localities had to adhere to state law, and courts had to
defer to legislatures. The ‘‘plain and known law of the state’’ was supreme
above other institutions within the state and those outside its borders. The
legislators preferred to think in terms of a hierarchy of lawmakers rather than
of abstract bodies of law; within state borders, their will was supreme. They
sought to consolidate all authority, drawn up from local sources like munici-
pal corporations and reeled in from external authorities like the Confedera-
tion and the law of nations. The state legislature was representative, as the
imperial government never had been, and this gave it legitimacy above all
competitors. The tavern protesters reminded citizens of their power to en-
force their rights by voting for those who would discipline the judges. Parlia-
mentary supremacy was dead; long live the state legislature’s supremacy.

By 1784, the fundamental tensions in early American constitutionalism
had appeared in New York. Substantively, the Rutgers case involved a contest
between state legislative power and extraterritorial fundamental law. Pro-
cedurally, the Mayor’s Court and the protesters disagreed about the mode of
enforcing constitutional principle. The judges went out of their way to sub-
ject state legislation to external standards. The protesters, in turn, believed
that the court had usurped popular power. The legislature was the mecha-
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nism of implementing the constitution. From their perspective, the Revolu-
tion was fought to vindicate representative government. The state constitu-
tion established that government; it did not give courts the power to set
aside state statutes. Both sides cherished independence and property rights.
But they disagreed about the relationship between New York’s property re-
gime and external bodies of law. Proto-Federalists like Hamilton and Duane
wanted to define property rights by well-known European standards, while
the assembly championed its own power to determine who could bring a
trespass action. Rutgers raised all the leading issues of early national constitu-
tionalism. What were the sources of the American constitution? What were
the valid means of enforcing them? How did the people want their constitu-
tional government to function? The state constitution did not answer all
these questions. Ambiguity remained about what constituted fundamental
law. In that vacuum of authority lawyers like Hamilton laid the groundwork
for a new genre of constitutional law.



{ IV

Postcolonial Constitutionalism
and Transatlantic Legal Culture

The end of rebellion is liberation, while the

end of revolution is the foundation of freedom.

Hannah Arendt, On Revolution (1963)

When george washington resigned as commander in chief in
1783, he warned that it was ‘‘yet to be decided whether the Revolution must
ultimately be considered as a blessing or a curse: a blessing or a curse, not to
the present age alone, for with our fate will the destiny of unborn millions be
involved.’’∞ After the Philadelphia Convention four years later, Alexander
Hamilton expressed the same anxiety in Federalist 1. The question of rati-
fication, he wrote, involved ‘‘the fate of an empire, in many respects, the
most interesting in the world.’’≤ By then most agreed that the Confederation
needed power to make interstate commercial and foreign policy. Some others
wished to go further and empower the central government to restrain the
states from passing populist legislation, such as that relieving debtors and
penalizing loyalists.≥ The question was whether such changes would come at
the expense of revolutionary ideals or were necessary to achieve them. Inde-
pendence demanded vindication. The founding of new state governments
gave Americans the chance to establish governments based on popular sov-
ereignty, though institutionally they looked quite similar to those of their old
colonies. The Articles of Confederation created a ‘‘league of friendship’’
among them but did not give Congress the power to pass general laws. It also
left the states as political equals, each more powerful than the whole. This
decentralization permitted states like New York to violate the peace treaty
with Britain, obstruct excise collection, and negotiate land purchases directly
with Native American tribes. To many New Yorkers, these freedoms were
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the ends for which the Revolution had been fought. Yet not all agreed.
Although the war had ended, the struggle over its meaning continued. The
cessation of hostilities forced Americans to make sense of what they had
created in the states and what they would do together. The shift from a royal
government to a republican one was politically profound. The effect on legal
culture—the legal culture of each state and the common legal culture of the
Union—was less clear.

In other words, although the colonists had repudiated monarchy and se-
cured their provincial governments, they had not replaced imperial subject-
hood with a common citizenship.∂ Most residents of each state were citizens
of that state, but what was their legal relationship to people in the other
states? Besides the Revolution itself, what did they have in common? De-
cades of imperial experience. It was the first time a newly independent people
re-created their government, and the ratification debate gave them the op-
portunity to explain to multiple audiences—at home, in Europe, and in
posterity—why they had broken from the empire and how their new govern-
ment was superior to the old.

To this extent, the American founding was a postcolonial moment similar
to what was experienced in nations that gained independence from European
empires in the twentieth century.∑ Postcolonial studies takes many forms,
and the early United States does not fit most of them. The severity and
dynamics of imperial rule differ across time and space, and there is some-
thing irreducible about each independence movement.∏ It is, however, com-
mon for people at the moment of independence to look forward and back, to
come to terms with the legacies of imperial rule while charting the future.
Even after political liberation, imperial subjects often remain divided be-
tween two worlds, at once distancing themselves from their former rulers
and evaluating themselves against imperial standards.π While political lib-
erations are marked by a signal event—the Declaration of Independence,
for example—the process of ‘‘decolonising the mind’’ takes generations.∫ In
sum, the current of postcolonial studies that explores the institutional and
discursive legacies of imperialism offers insight into the transformation of
American legal culture that began with its constitutions.

In the new United States, law was a central site of identity formation for at
least two generations after independence. The writing and ratification of the
federal Constitution involved a complex reworking of British ideas about
government, and for decades legal thinkers built on the founding to create an
American law that would preserve the experiment in self-government. The
literature the ratifiers wrote to explain the document was postcolonial in that
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they sought to make sense of the experiment for their readers at home,
abroad, and in the future. Their heirs among the lawyers, judges, and treatise
writers of the next generation continued their work of using law to forge a
commercial union that was supreme within the states and respected across
the Atlantic. Their goal was to generate a body of law that would control the
states and territories while also offering the American people a way to re-
establish their identity in the Atlantic world. This manufacture of a common
legal identity was a strategy of control.

Two aspects of the early American search for identity distinguish it from
more recent examples. First, its primary genre of expression was legal litera-
ture. Second, empire had positive rather than negative connotations. In most
independence movements that followed, political revolution was a condition
precedent to realizing national identity through authentic language, litera-
ture, and art. But the American colonies revolted before the high tide of
romantic nationalism in the nineteenth century, and for at least a generation
language and literature did not much distinguish Americans from Britons.Ω

In contrast, early Americans drafted many constitutions and wrote about
them often. Constitutions were vehicles of collective self-understanding
as well as of self-government, and the federal Constitution soon stood as
the paramount expression of the ‘‘imagined community’’ of the American
Union.∞≠ The Constitution, especially as glossed during ratification, em-
bodied a set of principles not restricted to territorial boundaries, one reason
that people in the new states called themselves ‘‘Americans,’’ a continental
signifier at a time when almost every state bordered the Atlantic.∞∞ Consti-
tutional law doctrines like federalism, the separation of powers, and local
and individual rights were designed to travel with Americans as they moved
across the continent and through time, even when and where there was no
governmental institution to enforce them. A constitution by and for the
people also informed them what it meant to be a people. It would be self-
enforcing or fail—a government of laws, not men.

Some men tried to guide the experiment. After figuring large in the Revo-
lution, lawyers took the lead in framing, explaining, and governing the
Union. From Alexander Hamilton and James Duane, who championed the
law of nations to protect loyalists and preserve diplomatic relations with
Britain, to James Kent and his Commentaries on American Law (1826–30),
which began with the law of nations, New York lawyers believed that the
state’s legal culture was enmeshed not only in a federal system but also a
larger civilization. These lawyers were used to participating in a legal en-
vironment divided into the local, the provincial, and the imperial. They
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continued to inhabit that stratified, transatlantic world after independence.
As American lawyers remixed their legal inheritance to serve new visions of
empire, they increasingly saw themselves as members of an international
legal culture. Most of their sources remained English. But they drew on
continental European ones too and participated in a cosmopolitan Atlantic
world with an increasing number of authorities, including their own. In a
world of discrete political jurisdictions that shared a repository of law, where
was the center? For Federalists and their heirs, it was not a physical place but
rather an ideal toward which they aspired: a legal system based on transcen-
dent rules. But universalism was more a remedy for legal federalism than a
philosophical premise. Their constitutions, treatises, and statutory revisions
helped create a new administrative center in a legal profession bound, they
hoped, by a common vision of national law.

This vision of a union bound by law, and of law defined by a learned legal
profession, was always controversial and rarely shared by most Americans.
There were other visions of union. One recalled the old provincial consti-
tution. Many Antifederalists and their descendants relied on the Union to
support commercial connections between the states and defend against for-
eign threats. Beyond that, they strictly construed federal power. Most power
would reside where it always had: in the provinces, now denominated states.
The antiauthoritarian impulse that had pervaded colonial New York’s march-
land and seaports also endured the Revolution. Squatting in the marchland,
smuggling in the cities, suspicion of self-proclaimed elites, and popular mo-
bility remained too. Most public men, whether devoted primarily to the
Union or to a state, tried to domesticate that popular power, to serve the
people’s sovereignty while controlling it. All professed loyalty to sovereign
people, as before they had to the sovereign crown. Also as before, they sought
ways to align the interest of the sovereign with their own interests, to claim its
standard and to shape the exercise of its power.
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The Imperial Federalist
Ratification and the Creation of Constitutional Law

No Constitution is the same on Paper

and in Life.

Gouverneur Morris to
George Washington, 1787

On 27 october 1787, a New York City newspaper published a letter
praising the federal Constitution and signed ‘‘Publius.’’ Months later the
letter was entitled Federalist 1, and soon many knew that the author was
Alexander Hamilton. His goal was to persuade New York voters to elect
Federalists to the state’s ratification convention. The task was formidable.
Opinion in New York ran against the Constitution. George Clinton, the
state’s popular governor, opposed it. The state’s two Antifederalist delegates
had left Philadelphia early in protest against the convention’s decision to
replace, rather than simply amend, the Articles of Confederation.∞ Hamilton,
the third delegate, remained. On returning home, he wrote: ‘‘After an un-
equivocal experience of the inefficacy of the subsisting Foederal Govern-
ment, you are called upon to deliberate on a new Constitution for the United
States of America. The subject speaks its own importance; comprehending in
its consequences, nothing less than the existence of the Union, the safety and
welfare of the parts of which it is composed, the fate of an empire, in many
respects, the most interesting in the world.’’≤

The reference to empire was no mere flourish. The term had concrete
meaning for Hamilton’s readers, who were born in the British Empire. Simi-
larly, ‘‘Union,’’ as today it recalls 1861, then brought to mind 1707 and the
Act of Union between England and Scotland.≥ The founders remained Brit-
ish Americans, and they spoke the familiar political languages of empire,
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republic, province, and incorporated locality. This was the narrative context
in which Federalists understood the Constitution: it must not only establish
new structures for self-government but also empower the Union to partici-
pate fully in an Atlantic world dominated by European empires.∂

These imperial references sound strange today. Many Americans assume
that the founding generation repudiated European models and established a
democratic society.∑ Historians, on the other hand, have recovered the ideo-
logical influences on the founding generation. Recently they have debated
whether the framers’ constitutionalism was republican and extolled civic
virtue or liberal and fostered political individualism. Still, they also view the
founding as an unparalleled event in which the framers revised these ide-
ologies to fit new American conditions.∏ The participants in the ratification
debate, however, rarely deployed republican or liberal ideas systematically,
and the Constitution contained many ideological compromises. In between
these visions of democracy and some combination of republicanism and
liberalism, a third interpretation of the founding has emerged that empha-
sizes the framers’ commitment to popular sovereignty. Legal scholars like
Bruce Ackerman, Akhil Reed Amar, and Larry Kramer have recovered the
founders’ understanding that, while the new nation was not a direct democ-
racy, the people would continue to participate in constitutional politics after
ratification, either in special ‘‘moments’’ of revision or through continuous
renegotiation of constitutional meaning.π Despite this range of lay and pro-
fessional interpretations, almost all rely on 1787 as the key date for dividing
the modern nation from its colonial past. Consequently, the imperial frame-
work of the constitutional debate is largely forgotten by ordinary Americans
and historians alike.∫

The drafting and ratification of the federal Constitution were remarkable.
Rarely have the problems of governance been canvassed so thoroughly. In
two short years, a newly independent people redesigned their central govern-
ment, debated the plan openly, ratified it in representative conventions, and
got it up and running. It remains the longest-lived written constitution in the
world today. But this achievement has obscured the states’ origins as colonies
and generated myths of national exceptionalism. Hamilton’s original au-
dience was well aware of this imperial context. New Yorkers, because of their
strategic position in the old empire and the new Union, were primed to
debate the Constitution in terms of empire. From the legislative Charter of
Libertyes of 1683 and the petitions demanding restoration of those liberties
before the Revolution to the state constitution of 1777, with its preamble
recognizing both the Continental Congress and the sovereignty of the peo-
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ple within the state, New Yorkers had expressed their visions of their prov-
ince in imperial terms.

This experience shaped the way New Yorkers viewed the Union. Conse-
quently, imperial themes pervaded New York’s ratification literature. The
eighty-five essays that made up The Federalist Papers, for example, first ap-
peared in New York newspapers to influence the New York election, and
most were written by New Yorkers Alexander Hamilton, who probably wrote
fifty-one essays, and John Jay, who wrote five.Ω James Madison, who was in
New York to represent Virginia in the Continental Congress, wrote the rest.
Although much of what Madison tried to achieve at the Philadelphia Conven-
tion and during the ratification debate had been inspired by his experience in
the Virginia legislature during the 1780s, he was also influenced by his time in
New York. He recognized that New York was well positioned to serve as a
headquarters for continental expansion. Madison toured the Mohawk Valley
in 1784 and two years later purchased nine hundred acres there with James
Monroe because ‘‘the vacant land in that part of America opens the surest field
of speculation of any in the U.S.’’ The New York speculation was one of
‘‘several projects’’ that he hoped would allow him to ‘‘depend as little as pos-
sible on the labour of slaves.’’∞≠ His plans were sketchy and never amounted to
much. But in the mid-1780s his hopes ran up the Hudson and out toward the
northwest. Madison, like Hamilton, believed that New York had to ratify the
Constitution because the state was central to the Union. So the two men
worked in harmony.∞∞ Each had his own emphases, some that reflected the
division of labor (Madison handling congressional power, for example, and
Hamilton the executive branch) and others, like Hamilton’s cavalier approach
to the states, that revealed disagreement about principle and led to antago-
nism in the 1790s. But in the winter of 1787–88 they shared a vision of the
Union and a common goal: to influence an election in New York, not write a
treatise on political science.∞≤ In addition, some of the most insightful Anti-
federalist criticisms came from New York pens. Robert Yates’s ‘‘Brutus’’ let-
ters, Governor George Clinton’s ‘‘Cato’’ essays, and the ‘‘Letters from a
Federal Farmer,’’ now attributed to Melancton Smith, are the best exam-
ples.∞≥ These essays appeared day after day for nine months, an intense volley
played for a New York audience.

As campaign material, The Federalist failed. Antifederalists won two-thirds
of the seats in the state’s ratification convention. At the convention, Federal-
ist delegates persuaded enough Antifederalists to support the Constitution in
exchange for a promise to consider amendments, which along with similar
pledges in other states led eventually to the Bill of Rights. But The Federalist
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contributed little to that compromise. Some Antifederalists capitulated be-
cause ten other states had ratified the Constitution before the New York con-
vention voted, exceeding the two-thirds requirement that dissolved the Con-
federation and made the new government effective in the ratifying states.
Another outcome, they feared, might have torn the states apart.∞∂ Despite
interstate communication and republication, The Federalist did not affect
ratification elsewhere, either.∞∑ Why, then, do Americans remember The Fed-

eralist as a success? Because the Constitution succeeded. The ratifiers became
the Constitution’s original glossators, providing illustrations of its meaning
as well as a reasoning style that began with the text but referred to past
experience and rested on the premise of full participation in the Atlantic
world. This made the terms of debate as important as the elections that the
debaters tried to influence. Ratifiers on both sides borrowed freely from
each other’s writings, generating a stock of ideas that Americans still draw
on when interpreting the Constitution. Because of its creative approach to
the document, illustrations, and, not least, immediate publication in book
form, The Federalist in particular became an instruction manual for constitu-
tional interpretation.∞∏ What originated as political ephemera soon became a
source of law, and many early Supreme Court opinions read like continua-
tions of the ratification literature. In addition, nineteenth-century treatise
writers such as James Kent and Joseph Story drew heavily, sometimes ver-
batim, from The Federalist when analyzing the Constitution. Before the Civil
War, these treatises were at least as important in shaping professional and lay
understandings of the Constitution as the few Supreme Court decisions that
interpreted the document. When The Federalist and similar essays became
canonical sources of authority, their imperial orientation was embedded in
the nation’s constitutional law.

As before the Revolution, people held multiple visions of empire. Both
Federalists and Antifederalists used languages and institutions that had circu-
lated throughout the British Atlantic world for decades, and they raised the
familiar problem of legal pluralism within an expanding political unit. The
debate recalled the long struggle between the imperial agents and the creole
elite to control politics and law enforcement in colonial New York. Federal-
ists drew on familiar strategies for controlling wayward provinces and envi-
sioned the new Union as an empire, within and without: superior to the
states, equal to the other Atlantic empires, and a model for all the world.
Their primary strategy paralleled that of the old imperial agents. They tried
to construct a federal administration that would attract the right sort of
personnel and possess procedures to carry out their vision of the Union.
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Antifederalists, in turn, stressed those parts of the British—or more pre-
cisely, English—tradition supporting local sovereignty, such as corporate au-
tonomy, local representation, and the jury, much as the provincial elite had
for decades.

A secondary, more subtle strategy that both Federalists and Antifederalists
used to secure their visions of the Union was to develop substantive defini-
tions and limitations to control constitutional interpretation in the future.
Each side sought to inscribe a premise beneath the Constitution that would
shape the interpretation of particular clauses. Both sides wanted to avoid the
constitutional multiplicity that had fragmented colonial society. Few be-
lieved that the key to uniform interpretations of the Constitution was simply
that it was written. They knew that constitutional sources, whether written
or not, could be marshaled in more than one way. Instead, the key would be
the Constitution’s unwritten premise, and that is what they concentrated on
in the ratification debate. Almost every speech, pamphlet, and argument
rested on a vision of what the Constitution was designed to fulfill and ex-
emplified a reasoning style to achieve it.

The debaters viewed their situation—newly independent provinces ex-
perimenting with new forms of federation—as unprecedented in the British
world. Yet deep continuities marked their debates. They harnessed old mate-
rials to generate new constitutional doctrines such as federalism, separated
institutional powers, and rights secured from legislative alteration. The new
genre of constitutional law served as a vessel for them all. First, the debaters
translated the colonial script of provincial corporate autonomy into the new
doctrine of federalism. The key move here came when Federalists argued
that the central government would better represent the people than the
states; at least, it would offer additional representation. Along the way, the
corporation was reconceived. No longer the ideal form of political auton-
omy, it became a mere delegation of power to private parties.

Second, the tension between the ideal of impartial public administration
and the practice of local governance reemerged and led to a rethinking of
the doctrine of separated powers. Before, the powers subject to separation
tracked the old mixed estates of government: the crown was one estate, and it
should be separated from the people’s estate in the legislature. In addition,
the people might be separated within the legislature, one house representing
the many and the other representing the few. Now that the people were
sovereign, contestants for power drew new lines of separation between the
institutions of government. Concern over the social origin of federal admin-
istrators led to a reconfiguration of the dramatis personae of constitutional
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theory, as the triadic model of classical politics gave way to a contest between
aristocratic administration and middling democracy. This new binary con-
tributed in the coming decades to competing visions of federal administra-
tion, seen sometimes as pursuing the common interest of the people and, at
others, wrought by partisanship. Neither vision predominated. Whatever
their political orientation, most people alternated uneasily between them.
Federalists sought to pursue the public interest through cosmopolitan offi-
cials in the executive and judiciary, while Antifederalists, and later Jefferso-
nian Republicans, preferred instead to repose trust in elected representatives.

Finally, the debate helped distill constitutional law out of the transatlantic
legal tradition. Paramount within that tradition was the common law, which
was newly distinguished from statute law, creating a three-level legal hier-
archy unknown in the colonies or Britain. During the debate over the federal
judiciary, Federalists used the fact of legal federalism—the diversity of state
common-law regimes—to differentiate common law from fundamental law.
In other words, constitutional law began to replace the customary ancient
constitution. Federalists also began to position the legal community as guar-
antors of constitutional law. In response, Antifederalists identified certain
rights as fundamental and beyond the reach of the federal government. As
the new constitutional genre began to take shape, law was more clearly
separated from politics, and then the legal was subdivided into the funda-
mental and the changeable. In the generation before the Revolution, there
had been no clear line between law and politics. Arguments focused on which
level of government, or which jurisdiction, had power, not whether some
action was irrevocably legal or political. Now, although most of the law was
subordinated to politics, and thus changeable by legislation, core bits of the
legal inheritance were recast as fundamental, backed by the sovereign people.
How the people would enforce that fundamental law—through courts and
amendments or the traditional modes of popular constitutionalism like elec-
tions, petitions, resistance, and riot—remained uncertain for a long time.∞π

Not everyone agreed about the content of the doctrines or the meaning of
their key words, but for decades most Americans agreed to operate within
this constitutional culture. Again, the lines between these doctrinal catego-
ries remained contested. Still, most of the explosive issues of unity and expan-
sion were cabined within the discourse of constitutionalism. This did not
mean that all political questions became legal questions in the sense that they
were litigated.∞∫ Rather, the framers hoped that the central problems of
American government would be analyzed with a special discourse designed
to contain disagreement, whether those analyses took place in courts, assem-
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bly halls, or the streets. The concepts within this discourse—federalism,
separated powers, individual rights, and the integrity of constitutional law—
derived from colonial political culture and were remixed in light of decades
of colonial experience. Yet soon these doctrines were divorced from their
historical context and presented as a model for all nations.

The Two Dimensions of American Empire:

Enlightenment Science and Colonial Experience

In Hamilton’s first Federalist essay and throughout the debate, em-
pire had two dimensions. One was abstract and outward looking: the sym-
bolic empire of self-government. The other was concrete and inward look-
ing: a structure for governing extended territories that the founders had
experienced firsthand. From one angle, these were the familiar dimensions of
empire: internal and external or, in James Harrington’s terms, foreign and
domestic.∞Ω There was, however, no distinction between core and periphery.
The states were the center, and the framers devised a way for the unsettled
territories to become states too. In addition, this empire was supposed to be
more benevolent than its predecessors, a model of self-government for all
the world. This vision of an empire beyond all jurisdiction—of universal
liberty—would have been unimaginable for Harrington a century earlier.

Hamilton captured this symbolic empire in his opening paragraph: ‘‘[I]t
seems to have been reserved to the people of this country, by their conduct
and example, to decide the important question, whether societies of men are
really capable or not of establishing good government from reflection and
choice, or whether they are forever destined to depend, for their political
constitutions, on accident and force.’’≤≠ This was the empire of conscious
government, similar to Thomas Jefferson’s ‘‘empire of liberty’’ and Noah
Webster’s ‘‘empire of reason.’’ It rested in part on the universalism creeping
into late eighteenth-century thought as well as, paradoxically, on the Dis-
senting Protestant ideal of a city upon a hill.≤∞ The hard fact that the Union
could barely hold itself together, let alone appear to Europe as a military
empire, also informed this image of an exemplary empire. ‘‘[T]he whole
human race,’’ Hamilton predicted in Federalist 9, would be indebted to ‘‘the
numerous innovations displayed on the American theatre.’’≤≤ American gov-
ernment was a didactic spectacle that, if successful, would spread by force of
example rather than arms.

Yet Hamilton warned that the prospect of this symbolic empire might not
persuade voters to ratify the Constitution. Selfish passions rather than benev-
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olence, he believed, motivated behavior.≤≥ The trick was to harness those
passions for the general good, and this required a keen appreciation of ‘‘the
true springs by which human conduct is actuated.’’ The central spring was
reputation, or fame. Men would do good deeds if they bestowed fame, and
fame was possible only in a great empire, not a small republic.≤∂

Empire thus also had a more familiar meaning: a set of institutions, lan-
guages, and practices that the founding generation had experienced first-
hand. While there was concern about the distance between center and pe-
riphery, the federal capital and its citizens, much of the ratification debate
focused on the relationship between state and federal officials within each
state. Tension between the imperial agents and provincial settlers had rent
the British colonies; the founders wanted to prevent a similar rupture. Be-
cause there was no metropolitan capital, this relationship between local in-
habitants and federal officials on the ground was even more important. The
Confederation government met at that time in New York City and would
soon return to Philadelphia. Even when the capital relocated permanently to
the District of Columbia in 1800, it would lack the economic and cultural
influence that marked a true ‘‘seat of empire.’’≤∑ Federal agents would have no
home—no London to which to write and aspire, no crown to invoke—and
would operate everywhere in the Union. Judges would be especially impor-
tant. They would articulate and enforce the law of the Union. The new
empire, even more than the old, would be personified by its agents on the
ground. Competing visions of the Union, of course, depended primarily on
competing interests and expectations, just as in the British Empire. Yet each
vision now contained these two dimensions of experience and ideal.

Early in Federalist 1, Hamilton broached the threat of disunion. Ambitious
men might calculate greater gains with ‘‘the subdivision of the empire into
several partial confederacies, than from its union under one government.’’≤∏

He and his readers knew that such a ‘‘subdivision’’ was possible: they had just
engineered one. Before the Revolution, British imperial agents had made the
same charges of parochialism and separatism against the provincial elite and
marchland squatters. Hamilton took up these standards and warned of an-
other ‘‘civil war.’’≤π Tumult within the states, like Shays’s Rebellion in Mas-
sachusetts, were bad omens.≤∫ Federalists feared that men in the states would
do to them what they had done to Great Britain: dissolve ties, ally with
enemies, and pursue independence. The Confederation government could
do little to stop them.

Along with the criticism of the Confederation, Federalists offered a posi-
tive vision of the American empire and a program to achieve it. Hamilton,
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Madison, Jay, Washington, and like-minded men had been formulating this
program for several years. Hamilton had done so in his ‘‘Continentalist’’
essays of 1781 and 1782. Madison developed his appreciation for a stronger
union in his private writings such as the ‘‘Vices of the Political Systems of the
States.’’≤Ω The program included the reestablishment of transatlantic com-
mercial and cultural ties, a national bank, a strong military, a loyal federal
administration, well-regulated migration into the western territory, and cen-
tralized Indian diplomacy.≥≠

Little of the program was contained in the document. The Constitution
represented a series of compromises, and Federalists admitted that much of
its meaning would depend on practical administration. In Madison’s lawyerly
terms, its ambiguity would be ‘‘liquidated and ascertained by a series of
particular discussions and adjudications.’’ Federalists made a virtue of this
uncertainty.≥∞ When Antifederalists championed elements of the ancient
constitution, Federalists responded that the states’ new situation justified
departure from conventional wisdom. But they imagined rather than re-
ported this gap between learning and experience to escape the revolutionary
commitment to English forms of local government and republicanism. Fed-
eralists drew on inherited learning too, but their sources ranged more widely,
from ancient Greece to contemporary Europe, and suggested the variety of
solutions available beyond those from English history, civic republicanism,
or the state constitutions. It was a battle over the Revolution’s legacy as
well as to position the Union in relation to Europe and within the trajectory
of liberty.

All participants alternated between embracing and recoiling from conven-
tional wisdom, defending precedents and proposing innovations.≥≤ Hamilton
declared that it was the ‘‘glory of the people of America’’ that they had
studied the ‘‘opinions of former times and other nations’’ but had not allowed
‘‘a blind veneration for antiquity, for custom, or for names, to overcome
suggestions of their own good sense, their knowledge of their own situation,
and the lessons of their own experience.’’≥≥ Noah Webster, the Federalist
lawyer who later compiled the first American dictionary, warned that Ameri-
cans should not ‘‘receive indiscriminately the maxims of government, the
manners and the literary taste of Europe and make them the ground on
which to build our systems in America.’’ Yet just as he did not abandon the
English language, he did not jettison English law. There was ‘‘a mixture of
profound wisdom and consummate folly in the British constitution; a ridicu-
lous compound of freedom and tyranny in their laws.’’ The key was selec-
tivity. Webster, like many Federalists, assumed that Europe’s political culture
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was a museum, the old world an estate auction, and postrevolutionary Ameri-
cans privileged curators. ‘‘It is the business of Americans to select the wisdom
of all nations,’’ he wrote, ‘‘as the basis of her constitutions,—to avoid their
errours,—to prevent the introduction of foreign vices and corruptions and
check the career of her own,—to promote virtue and patriotism,—to embel-
lish and improve the sciences,—to diffuse a uniformity and purity of lan-

guage,—to add superiour dignity to this infant Empire and to human na-
ture.’’≥∂ The search would lead to the best possible constitution because ‘‘the
wisdom of all ages is collected—the legislators of antiquity are consulted—as
well as the opinions and interests of the millions who are concerned.’’ It
would be ‘‘an empire of reason.’’≥∑

Not only were the sources of the ratification literature transatlantic. Fre-
quent references to European perceptions of the American experiment dem-
onstrate that while the founders made and defended their constitutions pri-
marily for voters, they also sought a foreign audience. Fame demanded
transatlantic appreciation too. Most of the founders, especially the Federal-
ists, believed that the Constitution should be judged successful only if it
persuaded the European empires to accept the United States into the inter-
national community.≥∏

A remarkable example of an essay written for these dual audiences is
Hamilton’s Federalist 11. He began with a familiar list of the commercial and
military benefits of the Union and then analyzed geopolitics in a way that
placed the United States in sympathy with all non-European lands while
raising it above the others as a benevolent leader.≥π Hamilton drew on the law
of nations to divide the world into four parts: Europe, Africa, Asia, and
America. ‘‘Unhappily for the other three,’’ he wrote, ‘‘Europe by her arms
and by her negociations, by force and fraud, has, in different degrees, ex-
tended her dominion over them all.’’ Knowledge had followed power. Euro-
pean writers claimed that their continent provided the healthiest environ-
ment, and so their intellectual culture was superior too. In contrast ‘‘all
animals,’’ including people, ‘‘degenerate in America.’’≥∫ Hamilton decried
the ‘‘arrogant pretensions of the European,’’ declaring that ‘‘[i]t belongs to us
to vindicate the honor of the human race, and to teach that assuming brother
moderation.’’ Ratification would do so, while ‘‘[d]isunion will add another
victim to his triumphs’’ because the individual states would become ‘‘the
instruments of European greatness!’’≥Ω Hamilton placed the Union in league
with Africa and Asia. He also appointed it ‘‘the Arbiter of Europe in Amer-
ica,’’ which would play the European empires off each other ‘‘as our interests
may dictate.’’∂≠ The Constitution would create ‘‘one great American system,
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superiour to the control or influence, and able to dictate the connection
between, the old and the new world!’’∂∞ Hamilton presented the Constitution
as a sequel to the Declaration of Independence, expanding its indictment of
Britain to all Europe. He did not specify the role of the other European
colonies in this ‘‘American system’’; implicitly they would join the United
States or submit to its lead. Federalist 11 asked a domestic audience to em-
brace the Constitution while alerting the world to its symbolic importance.

Some familiar imperial issues were not discussed. The role of the Iroquois
is one example. For decades the relationship with the Iroquois was central to
New York’s political culture. This remained so in the 1780s, as Governor
George Clinton’s administration purchased vast tracts from the Six Nations.
For decades the state sold this land to raise revenue for public improvements
rather than impose taxes. Yet there are few references to Native American
affairs in the convention journals, The Federalist, or elsewhere. Centralization
of Indian diplomacy was an electoral loser for Federalists in New York, and
Antifederalists too were loath to bring attention to the state’s aggressive land
purchases.∂≤ Slavery was another explosive issue of the 1780s, and Jay and
Hamilton were founders of New York’s Society for Promoting the Manumis-
sion of Slaves. Yet slavery was largely absent from the debate. Federalists, an
interstate group that included many large slaveholders, avoided the issue and
treated it as a state concern. Most Antifederalists could not disagree.∂≥ Re-
gional tensions, on the other hand, were central to the debate and served as
code for distinguishing states dependent on slavery from those that were
not.∂∂ Federalists used regionalism to justify the Constitution’s protection of
the international slave trade for twenty years. Indian affairs and slavery were
living legacies of a colonial system resting on cheap land and coerced labor;
Federalists and Antifederalists had reasons for submerging both.

On the other hand, ratification brought new actors into the political cul-
ture. The old imperial agents were gone, but a new group of imperial thinkers
took their place, some of them also immigrants from the old British prov-
inces. These last, though a minority, were among the most influential Feder-
alists and congregated in the middle Atlantic cities of New York and Phila-
delphia. There was Hamilton (1755–1804), who was born out of wedlock in
the West Indies, worked for a New York mercantile family, and, through its
patronage, came to New York for education. Talent and charm won Hamil-
ton his next advantages: marriage into the influential Schuyler family, an
advisory position to George Washington, and success at the New York bar.∂∑

Similar was William Duer (1747–99), born in Devonshire, west England. He
assisted Robert Clive in India and managed his father’s land in the West Indies
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before moving to New York in 1768, where he served in the Provincial
Convention that drafted the state constitution. Later he worked with Hamil-
ton at the Treasury Department and became one of the new nation’s largest
land speculators.∂∏ Another was Robert Morris (1734–1806), who moved to
Philadelphia as a factor for a Liverpool tobacco firm, helped finance the
Revolutionary War, lobbied for a central bank, and also speculated in frontier
land.∂π There was also James Wilson (1742–98), who was born in Scotland
and died while serving on the Supreme Court.∂∫ The first three were instru-
mental in devising the financial policy of the new federal government; Hamil-
ton and Wilson were preeminent lawyers; and all four married into illustrious
creole families, Hamilton and Duer into New York clans. Most Federalist
leaders, of course, came from families that had been stalwarts of provincial
resistance, and these families increasingly forged interstate alliances.∂Ω In
addition, many loyalists who remained in the states joined the Federalists,
among whom a sympathy of vision of the future mattered more than differ-
ences a decade earlier.∑≠ Still, immigrant cosmopolites wielded dispropor-
tionate influence, and several of them made New York City their home.

As the old provincial elite became a national elite, replacements emerged
within New York, and these state leaders remained provincial in terms of
their family background, education, and occupation. Such men had long
participated in town and county government, still the site of most public
administration, and they championed state sovereignty to protect that local
world.∑∞ Abraham Yates was representative of the type. Yates began his life as
an artisan and then apprenticed at law, gained local office, and in the late
colonial period served interests of the the Livingston family. After the Revo-
lution, he embraced a new brand of populist localism. For men like him, the
Revolution was about more than casting off British rulers. It also undermined
deferential politics and gave them an independent base of support.∑≤ Robert
Yates, Abraham’s cousin and another a self-educated lawyer from a middling
Albany family, was similar. So too Melancton Smith, a self-made lawyer and
merchant in Dutchess County. The most successful Antifederalist politician
was George Clinton, who governed New York for six straight terms between
1777 and 1795 and then won a seventh term in 1800 before being elected as
Thomas Jefferson’s vice president in 1804. While national prominence dis-
tinguished him from other New York Antifederalists, his beliefs were theirs.
Clinton was the son of Charles Clinton, who in 1729 immigrated from
Ireland to Little Britain, Ulster County, and became a successful farmer
and surveyor. He impressed Cadwallader Colden, who in 1748 arranged for
Charles Clinton to be appointed sheriff of New York City, but Charles de-
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murred, preferring country life. While George, a lawyer, rarely turned down
an office, he too viewed himself as a yeoman, a defender of men like his father
and their neighbors.∑≥ Throughout his life Clinton supported the Union,
but he always placed the state’s interests first, and during ratification he
opposed the Constitution because he believed it infringed on New York’s
autonomy. These New Yorkers wrote many of the leading Antifederalist
tracts under republican pen names like ‘‘Cato,’’ ‘‘Sydney,’’ ‘‘Brutus,’’ and the
‘‘Federal Farmer.’’

The greatest change in New York’s political society was the expansion of
popular participation. Ratification itself provided an occasion for this in-
creased participation. When the state legislature instructed localities to hold
elections for delegates to the Poughkeepsie convention, it decreed that all
adult men, regardless of property holdings, could vote in those elections.∑∂

Universal white manhood suffrage in ordinary state elections was a genera-
tion away, and the full inclusion of racial minorities and women much farther
still. But with this small step the New York legislature signaled that the
Revolution had elevated the status of common men. Virtual representation
no longer sufficed. The vocal but formally voiceless squatters and mechanics
began to enter the political sphere, and they did so as members of the state’s
constitutional community.

Popular forces affected ratification in another, indirect way. An important
manifestation of popular constitutionalism was, as before the Revolution,
migration beyond existing jurisdictions and into Indian country. Federalists
feared that some states or settlers in the western territories would secede,
possibly joining with other European empires.∑∑ On maps that land was now
labeled U.S. territory. On the ground it remained a marchland governed by
Native Americans, frontier strongmen, and the British military, which re-
tained western forts along the Ohio and Mississippi rivers for another gener-
ation.∑∏ Westward movement was more of a provocation now than before the
Revolution because the United States could defend its western borders even
less effectively than had the British. Encircled by other empires, containing
thousands of aliens it called Indians, and pregnant with unruly migrants, the
Confederation lacked the ‘‘energy,’’ Federalists warned, to turn boundaries
into jurisdiction. These popular forces comprised young men, small families,
and land developers luring a stream of immigrants. These migrants spanned
the social spectrum, more middling than low and with a fair amount of elite
participation.∑π Legal authority had always been weak in North America, a
fact that had prompted the imperial agents to reform the legal system in the
1760s, which in turn sparked the Revolution. The situation was little dif-
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ferent two decades later. Constitutionalism had to follow, literally, American
folkways. Before, during, and after the ratification campaign, settlers voted
with their feet. Constitutional law was crafted to shape facts in the future, but
the hard fact of mobility conditioned the making of the Constitution.

At the same time that the founders were meeting in Philadelphia to draft
the Constitution, the Confederation Congress passed the Northwest Ordi-
nance to guide the process whereby federal territories would become states
on an ‘‘equal footing’’ with the original thirteen. The ordinance, which com-
plemented the new Constitution by elaborating its brief section on the ad-
mission of new states, established the principle that the new Union, unlike
the old empire, would consider those in all its territories as equals who
deserved political representation, trial by jury, access to the writ of habeas
corpus, and other common-law liberties.∑∫ Two days before Congress passed
the ordinance, George Mason warned the Philadelphia Convention that if
new states were not ‘‘placed on an equal footing,’’ they would ‘‘speedily revolt
from the Union.’’ This term ‘‘equal footing,’’ a phrase from the law of nations
that denoted equal treaty partners, was central to the ordinance; Mason’s use
of it reveals that the convention delegates communicated with Congress in
New York. (Indeed, forty-two of the fifty-three Philadelphia delegates were
also congressmen.) The ordinance was partly anti-imperial because it re-
jected a permanent two-tier hierarchy within the Union. While the territo-
ries enjoyed scant autonomy under federal rule, as soon as they had ‘‘sixty
thousand free inhabitants’’ they could become states like the others.∑Ω The
ordinance remained, however, an instrument of empire because its drafters
assumed that the Union would grow, perhaps even beyond the borders nego-
tiated in the peace treaty with Britain. Settlers would continue to migrate
west, and the only question was whether they would remain citizens of the
Union when they did.∏≠ Each side in the ratification debate tried to ex-
plain why those settlers should resist the enticements or repel the threats of
competitor empires—why ‘‘we the people’’ were a people. Each side pre-
sented its vision of the Union, hoping to persuade those people to adopt its
version of it.

Consent in a Republican Empire

Federalists redefined key concepts of their constitutional culture to
persuade their audiences at home, abroad, and in the future that the new
Constitution improved on British imperial government. In contrast, Anti-
federalists spoke the vernacular of traditional English localism, and their
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horizons did not always extend even to state borders. This localism was a
political strength, and although Antifederalists lost the battle of ratifica-
tion, they succeeded in embedding customs of local control into American
constitutionalism.

The primary theme of the ratification debate was simple: Who would rule
and where? Historians have long known that a leading issue was whether the
great expanse of the United States would frustrate republican government.
The Federalists hoped to create a cosmopolitan, interstate governing class,
which they thought possible only with strong federal institutions. Antifed-
eralists, on the other hand, wanted to preserve a familiar world of local
authority in which many of them figured large. They thought that the states
should be held together by affection and trade, not a strong central govern-
ment. Rather than an abstract discussion of a republic’s optimal size, this
debate reprised the colonial dispute over the locus of authority in a multi-
tiered empire.∏∞

Unease about the size of the Union surfaced in the Philadelphia Conven-
tion. New York delegates Robert Yates and John Lansing Jr. left Philadelphia
in July partly because the convention had exceeded its mandate. But they also
worried that concentrating too much authority in a government over so
much territory would destroy the ‘‘civil liberty of such citizens who could be
effectually coerced by it.’’∏≤ A large republic, according to orthodox learning,
was an oxymoron. When the ratification debate began a few months later,
‘‘Cato’’ (possibly Governor Clinton) cited Montesquieu and other ‘‘sensible
and approved political authors’’ for the proposition that faithful representa-
tion was impossible in a large republic. Some of the states were already too
big to function as republics. Rather than creating a larger ‘‘despotic’’ gov-
ernment, existing states might one day have to subdivide into more manage-
able jurisdictions. This was no idle speculation. New Yorkers had seen their
northeastern counties secede and form Vermont, and they had renounced
land claims in the Ohio Valley.∏≥ While many, including Clinton, had la-
mented these losses, only force could have prevented them. Similar pres-
sures, ‘‘Cato’’ reported, threatened to fracture Massachusetts and North
Carolina. The lesson was clear: if individual states could not keep their ter-
ritories intact, neither would a large national government—not, at least,
without military force.∏∂

Antifederalists raised the problem of a large republic often. ‘‘Brutus,’’ the
pen name of Robert Yates, also invoked Montesquieu to argue that ‘‘[i]n a
large republic, the public good is sacrificed to a thousand views,’’ while in a
small republic it is ‘‘easier perceived.’’ The new Union, unlike the Con-



222 } Postcolonial Constitutionalism

federation, ‘‘will not be a compact entered into by the states in their corpo-
rate capacities, but an agreement of the people of the United States, as one
great body politic.’’ This meant that its power would ‘‘extend to every case for
which any government is instituted, whether external or internal.’’ If the
Philadelphia plan had simply created ‘‘a union of states or bodies corporate,’’
then ‘‘the existence of the state governments, might have been secured.’’ The
sharp distinction between internal power and external regulation was, as
Yates noted, ‘‘not a novel one in this country’’: it derived from arguments to
vindicate the corporate integrity of the colonies in the old empire.∏∑ Anti-
federalists drew on the language of corporate autonomy to express similar
fears that the federal government would suppress provincial law and custom,
as well as bypass the state constitutions, and operate directly on individuals.
All this was reminiscent of arguments for colonial self-government, except
that the apparatus of empire would be pervasive. The seat of the federal
government, in its ten-square-mile capital, would be far from some areas of
the Union; this was a frequent objection to strong central government. But it
would be much closer than London, and its agents would be more involved in
local affairs. New Yorkers had already experienced this difference in 1785
when the Confederation Congress, against much opposition, voted to ap-
point impost collectors on New York piers.∏∏

The meaning of the corporate analogy, however, was changing in subtle
ways. One example was Antifederalists’ frequent use of the word ‘‘freeman.’’
In the colonies, this term had usually signified an enfranchised member of a
corporation, like the freemen of New York City. Widespread use of the word
during the Revolution and in the ratification debate stretched its meaning so
that it helped flesh out the new term ‘‘citizen.’’ Citizen replaced ‘‘subject’’ as
the signifier of membership, and the liberties of freemen defined citizenship.
‘‘You may rejoice in the prospects of this vast extended continent becoming
filled with freemen,’’ exclaimed Brutus, ‘‘who will assert the dignity of human
nature.’’∏π Similarly, the phrase ‘‘privileges and immunities,’’ which origi-
nated as a trope of corporate power but had slowly escaped into the broader
political vernacular, came into its own as a label for constitutional rights.∏∫

Finally, state-chartered corporations began to proliferate as ways to organize
churches, schools, and banks, a trend that began before the Revolution and
accelerated rapidly after.∏Ω How much power each corporation had was un-
clear, and the boundaries of corporate authority were renegotiated through-
out the nineteenth century.

While Antifederalists feared lumping the states with colleges and turnpike
companies, Federalists were quick to do so. The Union required ‘‘district
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tribunals,’’ Hamilton declared at the Philadelphia Convention, ‘‘corpora-
tions for local purposes.’’ The states would fill this administrative role. Yet
‘‘even with corporate rights the states will be dangerous to the national
government, and ought to be extinguished, new modified, or reduced to a
smaller scale.’’π≠ Hamilton’s distrust of the states was extreme, but it rested on
a common Federalist assumption that the states should be, at best, weak
corporations. Several days later, Madison qualified state power with more
subtlety. He tried to map the traditional pluralism of British North America
onto the modern principle of sovereignty. ‘‘The States are not sovereign in
the full Extent of the Term,’’ he told the convention. Instead, ‘‘there is a
gradation from a simple corporation for limited and specified objects, such as
an incorporation of a number of mechanicks, up to a full sovereignty as
possessed by independent nations whose powers are not limited—the last
only are truly sovereign—The States . . . are not in the true meaning of the
word sovereigns—They are political associations, or corporations, possess-
ing certain powers—by these they may make some, but not all Laws.’’π∞ This
vision of the states as limited corporations was also the premise of the argu-
ment that the central and state governments would enjoy ‘‘concurrent juris-
diction’’ over powers like taxation. Concurrence could be admitted, but fed-
eral power trumped when the two conflicted.π≤

This belief that the Antifederalists wanted to retain sovereign author-
ity for the states, and thus violate the modern principle of indivisible sov-
ereignty, was a cardinal point among Federalists.π≥ Hamilton argued that
the ‘‘radical vice’’ in the Confederation was ‘‘the principle of Legislation or
States or Governments, in their Corporate or Collective Capacities and as
contradistinguished from the Individuals of which they consist.’’ He con-
cluded that Antifederalists ‘‘still in fine seem to cherish with blind devotion
the political monster of an imperium in imperio.’’π∂ Federalists were right.
Antifederalists held firm to the principle of the ancient constitution that
political power should never be absolute. Legal pluralism had long marked
the British Empire, but Antifederalists did not theorize about this traditional
idea of limited or fragmented power. Instead of a principle they provided a
list of traditional safeguards of local authority. With the corporation de-
valued, they relied especially on the common-law jury and, drawing on the
tradition of the mixed constitution, celebrated the ‘‘democracy’’ at the ex-
pense of the ‘‘aristocracy.’’π∑ These were the terms available to express their
fear that a strong union would undermine local control, local law, and local
ways of doing social business that seemed to them unchanging, time out of
mind. They wanted to preserve the political landscape they knew well and
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that had been validated in the state constitutions. They used the ‘‘state’’ as a
metaphor for that local world. But that term—that jurisdiction—was ill
suited to their goals. It was almost as if, by defending state power, they had
ceded the localist premise beneath their arguments. Hamilton agreed with
Antifederalists that some states were larger than Montesquieu’s ideal small
republic.π∏ New York, for example, had not been able to hold on to Vermont
or its western land claims. The state was already too big for the Clintons,
Smiths, and Yateses to control, and they were left without an alternative
theory that would justify local autonomy and unite the states. Behind their
defense of state power lay the traditional practices of local authority, along
with faith in a common interest that remained underarticulated. As a result,
the emerging theory of federalism left little room for local government.ππ

While Federalists ignored local government, they glorified the other end
of the spectrum. The Union’s imperial potential presented an argument for
centralized government that transcended the dialectic of local versus central
government. The Union was not only feasible; it represented a new stage in
the history of political development. Only next to this bold claim did Anti-
federalist localism seem unimaginative.π∫ The large Republic would not just
neutralize factions. It would exceed the sum of its parts—‘‘an empire . . . the
most interesting in the world.’’ Hamilton’s imperial aspirations shine off
everything he wrote, including that first page of Federalist 1.πΩ In Federalist 2,
John Jay celebrated the divine destiny of ‘‘the people of America’’ and their
continent. Rivers, for example, presented an argument from design: ‘‘A suc-
cession of navigable waters forms a kind of chain round its borders, as if to
bind it together; while the most noble rivers in the world, running at conve-
nient distances, present them with highways for the easy communication of
friendly aids, and the mutual transportation and exchange of their various
commodities.’’∫≠

Auspicious geography was not the only gift. ‘‘Providence,’’ exclaimed this
descendant of Huguenot refugees, ‘‘g[a]ve this one connected country, to one
united people, a people descended from the same ancestors, speaking the
same language, professing the same religion, attached to the same principles
of government, very similar in their manners and customs, and who, by their
joint counsels, arms and efforts, fighting side by side throughout a long and
bloody war, have nobly established their general Liberty and Independence.’’
Much of this landscape was imaginary. The ‘‘country’’ had not always been
‘‘connected.’’ New Netherland, for example, had separated New England
from the southern colonies until 1664. Most but not all of the people were
Protestant. Most, if not all, celebrated English law as a guarantor of lib-
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erty. But less than half joined the Revolution, and probably only a minor-
ity of New Yorkers were descended from the same ancestors if by that Jay
meant, strictly, Englishmen. Customs among the new ‘‘Americans’’ also var-
ied greatly. Jay admitted that there were different ‘‘orders and denominations
among us.’’ Nonetheless ‘‘to all general purposes we have uniformly been
one people—each individual citizen every where enjoying the same national
rights, privileges, and protection.’’ He added that ‘‘[t]his intelligent people
perceived and regretted th[e] defects’’ in the Articles of Confederation and,
‘‘as with one voice, convened the late Convention at Philadelphia,’’ which
was untrue.∫∞ Jay’s history of the colonial period, the civil war that followed,
and the Confederation helped construct, rather than simply depicted, the
national self-understanding he believed necessary to make the Constitution
work. But this ‘‘imagined community’’ did not ring true. There was yet no
sense of an American people who shared the same beliefs and a defined space.
The term ‘‘nation’’ was too broad for some. The United States was not,
thought one Connecticut lawyer, a nation in the ‘‘common acceptation of the
word’’ because its people were already ‘‘part of one of the oldest Nations in
Europe.’’ Culturally and by descent, most Americans were still British. For
others, like Hamilton, the term was too narrow to embrace the Union. The
Constitution could not rest on a nationalist premise; it would have to create
it. The ideal and experience of empire were indispensable to this process of
creating a common identity.∫≤

Jay’s favorite example came from imperial history: the Act of Union of
1707. That act forged Great Britain; two nations became one. Before Madi-
son and Hamilton delved into republics ancient and modern, Jay reminded
his readers in Federalist 5 that ‘‘[t]he history of Great Britain is the one with
which we are in general the best acquainted, and it gives us many useful les-
sons.’’ Two benefits stood out among the many that flowed from what Queen
Anne, he recalled, referred to as the ‘‘entire and perfect Union.’’ First, it
improved defense and gave Britain greater leverage in foreign affairs. Second,
it facilitated trade among the British people and increased their wealth. If
England, Scotland, Wales, and Ireland were to separate, each would ‘‘dwindle
into comparative insignificance.’’ He asked the reader to ‘‘[a]pply these facts
to our own case—Leave America divided into thirteen, or if you please into
three or four independent Governments.’’ These regional ‘‘confederacies’’
would suffer commercially and be vulnerable to foreign intrigue.∫≥ Similarly,
Hamilton warned that ‘‘divide et impera,’’ a corollary of the maxim that im-

perium in imperio was a political solecism, ‘‘must be the motto of every nation,
that either hates, or fears us.’’∫∂ New York’s position was especially precarious.



226 } Postcolonial Constitutionalism

It was ‘‘directly exposed’’ to native and European powers, and it had experi-
enced a rebellion that led to the secession of Vermont.∫∑ Without the Consti-
tution, the states would be like the British Isles before the Act of Union.

Some Antifederalists dismissed these arguments as beside the point. They
too supported a federation. The only question was how centralized its gov-
ernment would be. ‘‘The only thing I can understand from [The Federalist],’’
wrote DeWitt Clinton, the young nephew of New York’s governor, ‘‘is that it
is better to be united than divided—that a great many people are stronger
than few—and that Scotland is better off since the union with England than
before.’’ Clinton exploited the ambiguity of Federalist prescriptions that
alternated between celebrations of the old empire and aspirations toward
universal liberty. Did Publius intend, Clinton asked, ‘‘to persuade us to re-
turn back to the old government, and make ourselves as happy as Scotland
has by its union, or to accept the new constitution, and get the whole world to
join with us, so as to make one large government[?]’’∫∏

While no one proposed a world government, Federalists did hope to fit
the Constitution into the science of politics. Perhaps the best example of the
Federalist version of translatio studii was James Madison’s revision of the
conventional wisdom about the optimal size of republics.∫π Because political
factionalism was inevitable, he argued, a large republic with many factions
would be more stable than a small one with few. Madison was one of the
strongest critics of the state governments and advocated federal review of all
state legislation on the model of New York’s Council of Revision and the
Privy Council.∫∫ His republicanism was built for expansion.

Madison accepted David Hume’s iconoclastic claim that large republics
were better than small.∫Ω Hume had derived his appreciation for large repub-
lics from the experience of Great Britain. He was born four years after the Act
of Union and four before the Jacobite rebellion in 1715. He wrote his seminal
essays on republicanism in the 1740s, amid more Jacobite violence. Hume
was no Jacobite.Ω≠ But he was a Scot in an Anglo-dominated Great Britain and
therefore understood the danger of majority factions. While ‘‘Oceana’’ now
covered the Isle of Britain and Ireland too, Scots and Irishmen remained
distrusted minorities in the imperial capital.Ω∞ Hume reconstructed the the-
ory of the commonwealth to account for these new religious, ethnic, and
economic minorities. In other words, he amended English republicanism to
make it British: all of Greater Britain formed a single republic.Ω≤

Madison found this British republicanism attractive and pushed it further
to create what might be called imperial republicanism. The crux of his revi-
sion was his assertion that factions were inevitable. In a small republic, a
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majority faction might oppress minority factions, but in a large republic
factions would counterbalance one another, thus neutralizing private inter-
ests and allowing the public good to triumph. In addition, the larger area
would embrace a greater number of men fit to serve as representatives. In
sum, a large republic would help control factions, not (as Hume hoped)
prevent factions from forming in the first place.Ω≥ Madison’s remedy for
factional misrule was to ensure that the federal government could check state
legislatures and that the other branches of the federal government could
check the House of Representatives.Ω∂ Checks and balances would make
imperial republicanism work. Although Madison wrote number 10, like all
The Federalist Papers, to persuade ratifiers in New York, his reworking of
inherited learning would also answer European critics.

Madison’s additions also reflected the fact that he was a southern slave-
holder. He, like Hume, had conflicting interests in mind when he analyzed
republicanism in Federalist 10: conflicts between regions and types of prop-
erty. One group of property owners, such as debtors, should not be permitted
to oppress another. Though this essay never mentions slavery, implicit in this
factional theory was a warning to holders of slave property.Ω∑ If debtors could
control state legislatures and punish creditors, the nascent antislavery move-
ment might someday succeed too. New York was at that time considering its
own abolition statute, and southerners feared that the movement for manda-
tory abolition would spread.Ω∏ In the wake of the Revolution, many slave-
holders questioned their reliance on slave labor. Madison, for example, en-
tertained the idea of selling his Virginia plantation and relocating in New
York’s Mohawk Valley to escape dependence on slavery.Ωπ He did not, how-
ever, want to be forced to manumit his slaves. Slave owners, not abolitionist
legislators, would decide when and how to end the institution. Most of Madi-
son’s audience did not respond to his argument that factions were inevitable
and that those in a large republic would neutralize one another.Ω∫ But the the-
ory of diffused representation and elite filtration, and the belief that holders
of vested property rights like slave property deserved protection, informed
American law for generations.

While British experience was at the root of Federalists’ arguments, they
also invoked other examples of good and bad empires. Hamilton compared
the states to German principalities, whose stifled economy was described in
an article entitled ‘‘Empire’’ in Diderot’s Encyclopédie. ‘‘The commerce of the
German Empire,’’ Hamilton quoted from the Encyclopédie, ‘‘is in continual
trammels from the multiplicity of the duties which the several Princes and
States exact upon the merchandizes passing through their territories; by
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means of which the fine streams and navigable rivers with which Germany is
so happily watered, are rendered almost useless.’’ Surely ‘‘the people of this
country’’ had more ‘‘genius’’ than to allow this to happen. If not, ‘‘the citizens
of each [state]’’ would find themselves treated as ‘‘foreigners and aliens’’ in
neighboring states. The Constitution would facilitate travel and trade and
thus establish a common citizenship.ΩΩ

Although the British imperial agents were gone, their arguments for stron-
ger central government resurfaced. Provincial obstruction of customs collec-
tion, defense, and diplomacy had been common complaints before the Revo-
lution. Analytical devices persisted too. Cadwallader Colden and Thomas
Pownall had drawn on Matthew Hale’s History of the Common Law to argue
that the colonial courts, like local courts in medieval England, were con-
trolled by local elites. Central review in a forum beyond their reach was
necessary to protect the crown’s interest. Hamilton invoked similar lessons
from the ‘‘encroachment’’ of the ‘‘great feudal chiefs’’ on the emperor’s power
in the Holy Roman Empire and from the Scottish clans before the British
Union. The common people were the greatest victims, for ‘‘the power of the
head of the nation was commonly too weak either to preserve the public peace
or to protect the people against the oppressions of their immediate lords.’’∞≠≠

State-based elites posed a similar threat to popular liberty.
Hamilton’s analysis of how the ‘‘sovereign’’ united with ‘‘the common

people’’ against the ‘‘aristocracy’’ followed an interpretation of medieval his-
tory popularized over the previous century. After the Stuart restoration, Tory
legal thinkers constructed a triangular sociology of revolt, with the rebellious
gentry opposing both the crown and the people. Complementary interests
brought the king and people together to end ‘‘feudal anarchy.’’ Again, the
1707 Union provided ‘‘a cogent example’’ of how the central government
could subdue the ‘‘ungovernable spirit’’ of local clans in Scotland.∞≠∞ A coun-
terintuitive argument began to emerge: the federal government might repre-
sent the people more truly than the state governments. It was another answer
to the charge that Federalists were establishing a unitary, oppressive sov-
ereign. Sovereignty was unitary, but the people were the sovereign.

Popular sovereignty was as old a script as the crown’s prerogative and
other elements of classical politics, but it gained new meaning during the
ratification debate. The people delegated part of their sovereignty to the
states and part to the federal government. Federal administrators would help
ensure that the states remained within their bounds. Federalist celebrations
of popular sovereignty were not, however, always what they seemed.∞≠≤ In
theory, the United States adhered to the spreading European orthodoxy that
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every polity had a unitary sovereign.∞≠≥ Federalists began to identify the
people as sovereign only after the Philadelphia Convention to answer the
Antifederalist charge that the new Constitution centralized all authority. For
Federalists, popular sovereignty was a powerful constitutional fiction. While
the people possessed all sovereignty, they parceled it out among different
institutions and jurisdictions. The largest quantity of that power went to the
states, but they gave the highest quality to the federal government. This
theory did not, however, identify who would administer government, where,
and how.

The Federalists imagined a new empire modeled on the old, but they
lacked the institutional leverage of the British imperial agents and the legi-
mating symbol of the crown. Only once established would the federal govern-
ment provide an institutional home for like-minded men. Yet, paradoxically,
the absence of official positions allowed the Federalists to speak broadly for
the public interest, or a public interest, one they helped create. The absence
of a metropolis offered Federalists an opportunity to revise republicanism in
more hopeful terms. It was a new map of authority with no invidious distinc-
tion between a central capital and peripheral provinces and without fear that
expansion would lead to corruption. Indeed, expansion would help prevent

corruption, as republican ambivalence toward expansion gave way to manifest
destiny.∞≠∂ In the new Union, there would be a center of personnel and ideas,
if not a political capital. Federalists like Hamilton and Madison strove to
create that center in the form of like-minded men adhering to similar views of
the Union. When in 1785 George Washington called New York City ‘‘at
present the seat of the empire,’’ some residents might have persuaded them-
selves that they inhabited London’s successor, but most Federalists realized
that the center was a sympathy of vision rather than a place.∞≠∑ The medium of
communication was part of the transformation. Instead of private missives to
one another, the Federalists published their arguments for efficient govern-
ment openly in letters to New York voters and addressed those people as the
sovereign. Like the imperial agents, Federalists hoped that their sovereign
could be educated, guided, and cajoled. They too hoped that their own inter-
ests could be linked to the sovereign’s. They also succeeded in generating a
public conversation rather than, as among the old imperial agents, a series of
private complaints. The new Constitution would, they hoped, create neither
a government of men nor one of law but rather one of men governed by a
common understanding of law. That understanding of the Constitution’s
purpose, its unwritten premise, would outlast individual men. If the Federal-
ists successfully persuaded the people to renounce corporate privileges and
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immunities, they—the Federalists—might be able to determine ‘‘the fate of
an empire, in many respects, the most interesting in the world.’’∞≠∏

Between Aristocracy and Democracy:

From Mixed Government to the Separation of Powers

Concern about the social composition of the proposed federal ad-
ministration was mixed into the debate over the location of authority. Anti-
federalists feared that the Constitution would engender an elite of govern-
ment administrators, which they termed an aristocracy. Federalists in turn
hoped to establish a cosmopolitan group of federal leaders who shared an
imperial vision. One side pictured a democracy of the middling for the mid-
dling. The other was moving toward the ideal of a civil service dedicated to
the Union and its expansion rather than to the status quo under the state
constitutions. Old terms were deployed for a new political world that lacked
both a crown and a legal aristocracy. While the social was not quite identical
with the political, the mass of white men enjoyed the same legal rights as the
social elite and, as suffrage qualifications fell in New York in the 1820s, most
political rights too. As the social dimension of constitutionalism collapsed,
the new doctrine of separated powers emerged as a strategy to protect inter-
ests that could no longer be identified with the classic estates.∞≠π

Melancton Smith, author of the Antifederalist ‘‘Federal Farmer’’ letters,
worried that a strong federal government would homogenize the laws of the
demographically and geographically diverse states. ‘‘Different laws, customs,
and opinions exist in the different states,’’ he protested, ‘‘which by a uniform
system of laws would be unreasonably invaded.’’ Representation in Congress
would be chimerical ‘‘if the extreme parts of the society cannot be repre-
sented as fully as the central.’’∞≠∫ This Antifederalist picture of the states was
quite different from John Jay’s providential landscape. Antifederalists feared
that representation in the new government would be so diluted that the ‘‘ex-
treme parts’’—geographic and social—would have little influence.∞≠Ω Those
elected would become unrepresentative, possibly aristocratic. Thomas Tred-
well complained at the ratification convention that the debate was ‘‘not be-
tween little states and great states’’ but rather ‘‘between little folks and great
folks, between patriotism and ambition . . . not so much between navigating
states and non-navigating states, as between navigating and non-navigating
individuals.’’∞∞≠ Tredwell’s metaphor, pitting those who traded on interstate
rivers against those who did not, revealed that the battle over state power was
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at bottom a contest between those satisfied in the states and those who
aspired to a grander stage.

Listen to the description of this elite. Smith predicted that federal of-
ficeholders would live in a ‘‘high’’ style. ‘‘Cato’’ (again, probably Governor
Clinton) feared that ‘‘men of opulence’’ would control Congress, especially
the Senate, which was ‘‘removed from the people.’’ Another New Yorker
warned that ratification would ‘‘convert the people of this great country into
hewers of wood and drawers of water for the few great ones, into whose
hands all power will be thereby unwarily delivered.’’∞∞∞ For Antifederalists,
politics was social.

It was also geographic. Antifederalists raised the specter of the federal cap-
ital becoming a ‘‘court’’ populated by courtiers. It would become, Thomas
Tredwell complained at the ratification convention, a ‘‘political hive, where
all the drones in the society are to be collected to feed on the honey of the
land.’’∞∞≤ The fear was not just that aspiring aristocrats would exclude humble
men from the federal government. Honest ‘‘middling’’ men would avoid
such positions. The president, ‘‘Cato’’ predicted, would enjoy ‘‘the splendor
of a prince.’’ The capital, in its own ten-square-mile seat of power, would
resemble European royal courts. Unlike state officials, the president and
congressmen would enjoy long-term tenures. All inhabitants of the ‘‘federal

city’’ would view themselves as ‘‘the great and mighty of the earth.’’ The
capital would be ‘‘the asylum of the base, idle, avaricious and ambitious.’’
Senators in particular would ‘‘form and pursue interests separate from those
who appointed them.’’ Citing Algernon Sidney, the republican thinker, Clin-
ton warned that the new Republic would breed tyranny: ‘‘[G]reat power
connected with ambition, luxury and flattery, will as readily produce a Caesar,
Caligula, Nero and Domitain in America, as the same causes did in the
Roman Empire.’’∞∞≥

The Antifederalists, however, moved beyond the old contrast between
court and country. They too employed current European learning. They
expressed their fears in terms of the mixed constitution as well as the new
sociology of the Scottish Enlightenment. Monarchy was gone. Aristocracy
and democracy remained and had to be carefully balanced.∞∞∂ The ‘‘democ-
racy’’ in New York, the Antifederalists argued, was composed of modest
farmers and merchants—representatives of the new commercial society—
while most educated professionals and officeholders represented a regression
to a parasitic aristocracy. Antifederalists did not, therefore, cling to the old
republican suspicion of commerce. They and the Federalists agreed that
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agricultural and commercial interests were, in Hamilton’s words, ‘‘intimately
blended and interwoven.’’∞∞∑ The Antifederalists’ court-country distinction
hinged instead on the character of those who would dominate commerce.
Progress lay with the modest and middling.∞∞∏

Melancton Smith was the most articulate critic of the Constitution’s social
consequences. He referred to ‘‘orders,’’ ‘‘classes,’’ and ‘‘parties’’ interchange-
ably, each term conjuring the old mixed constitution. In the end, though, he
fixated on the tension between the aristocratic and democratic segments of
society, or the many and the few. True, he told the ratification convention,
the Constitution established ‘‘no legal or hereditary distinctions.’’ Nonethe-
less, ‘‘there are real differences’’ between men. He feared that the ‘‘natural

aristocracy’’ of ‘‘birth, education, talents, and wealth,’’ rather than the ‘‘mid-
dling class,’’ would gain office.∞∞π ‘‘Men of the first class associate more exten-
sively,’’ Smith explained, ‘‘have a high sense of honor, possess abilities, ambi-
tion, and general knowledge.’’ Below them, second-class men ‘‘possess less
ambition, and a larger share of honesty: their dependence is principally on
middling and small estates, industrious pursuits, and hard labour, while that
of the former is principally on the emoluments of large estates, and of the
chief offices of government.’’ In addition to these two classical orders, Smith
drew on the new economic classifications of merchant, farmer, mechanic,
and professional. In this second scheme, the merchants were the pillars of
liberty. He then blended the two frameworks to argue that the best political

group was the ‘‘substantial and respectable part of the democracy,’’ which he
equated socially with middling citizens just ‘‘above the majority of the peo-
ple.’’ Such men ‘‘are the most substantial and best informed in the several
towns, who occasionally fill the middle grades of offices, &c. who hold not a
splendid, but a respectable rank in private concerns.’’∞∞∫ These men were
‘‘nearer the mass of the people’’ and understood ‘‘the true commercial inter-
ests of a country.’’∞∞Ω In contrast, educated professionals would dominate
Congress, and ‘‘the schools produce but few advocates for republican forms
of government.’’∞≤≠ Smith, an autodidact, had blended classical political the-
ory with emergent sociology to taint those most likely to rule the federal
government as relics of an earlier stage of social development.

Smith also innovated on the history of the ancient constitution. In a Whig
allegory that was the mirror image of Hamilton’s triangular Tory history,
Smith portrayed a free England suddenly conquered by a Norman king and
‘‘foreign mercenaries.’’ The interlopers ‘‘laid arbitrary taxes, and established
arbitrary courts, and severely oppress[ed] all orders of people.’’ In response,
‘‘the barons and the people’’ united to retrieve the liberties reflected in the
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‘‘Magna Charta, a bill of rights, &c.’’ and secured by legislatures and juries.
While refuting Hamilton’s story of oppression of the people by a middle
order, Smith compared Federalists to the Norman conquerors; the Constitu-
tion was their feudal yoke.∞≤∞ Federalists were men ‘‘of no small talents and of
great influence, of consummate cunning, and masters of intrigue, whom the
war found poor, or in embarrassed circumstances, and left with princely
fortunes, acquired in public employment.’’∞≤≤ It was a picture of ruthless
office hunters, as if he had in mind the illegitimate Hamilton, who rose from
the tropics, found the war he had sought since age twelve, and insinuated
himself into an illustrious family, the confidence of leading men, and high
office.∞≤≥

These indictments were paradoxical. Federalists also championed com-
merce, and management of interstate and foreign trade was the major im-
petus behind the Philadelphia Convention. Antifederalists did not explain
how they reconciled their commitment to localism with the claim to repre-
sent the progressive, industrious segment of commercial society. It is possible
to imagine a theory that comfortably holds both, such as libertarian political
economy, but New York’s Antifederalists did not articulate one.∞≤∂

Federalists answered the political sociology of the Antifederalists in three
ways. First, some denied that there could be an aristocracy in the United
States. The Constitution prohibited titles; there never would be a hereditary
nobility. Alternatively, some Federalists equated the term ‘‘aristocracy’’ with
the wealthy. Because the Constitution established no property qualifications
for voting or office holding, it would not favor the rich.∞≤∑ Aristocracy, ex-
plained a young lawyer named James Kent, was strictly ‘‘a Government of a
few permanent Nobles independent of & not chosen by nor amenable to the
great body of the People.’’ Any other use of the term was polemical. Kent
quipped that if the ‘‘Federal Farmer’’ was correct in designating ‘‘men of
talents & Property the natural Aristocracy of the Country,’’ then he hoped
that he would ‘‘always be governed by an aristocracy,’’ a sentiment echoed
by state chancellor Robert R. Livingston at the ratification convention and
many others for years afterward.∞≤∏

Finally, Hamilton addressed the fear that Congress’s distance from its
constituents would undermine representative government. New York was
again a good example. The state was already too large to allow voters to
monitor their representatives directly. ‘‘What are the sources of information
by which the people in Montgomery county must regulate their judgment of
the conduct of their representatives in the state legislature [in New York
City]?’’ Few citizens were ‘‘on the spot.’’ The others received political infor-
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mation ‘‘from public prints, from correspondences with their representatives,
and with other persons who reside at the place of their deliberation.’’ So it
would be with federal representation. In addition, and reminiscent of the the-
ory of virtual representation, Hamilton argued that those ‘‘who inhabit the
country at and near the seat of government, will in all questions that affect the
general liberty and prosperity, have the same interest with those who are at a
distance.’’ They would alert their fellow citizens to any threats from govern-
ment.∞≤π Madison added that roads, canals, and other ‘‘new improvements’’
would decrease the travel time between government and the people.∞≤∫

In any case, Hamilton argued that the Confederation was actually less

representative of the people than the proposed federal government, for it had
not been approved by them directly. Ratification—popular sovereignty in
action—would root the federal government more deeply than the Con-
federation. ‘‘The fabric of American Empire ought to rest on the solid basis
of The Consent of the People,’’ which he called the ‘‘pure original fountain
of all legitimate authority.’’ In addition, the proposed House of Representa-
tives would be apportioned by population and thus was more representative
than the Confederation Congress, in which each of the states had equal
weight. This too appealed to voters in the populous state of New York.
Hamilton argued that ‘‘every idea of proportion, and every rule of fair repre-
sentation conspire to condemn a principle, which gives to Rhode-Island an
equal weight in the scale of power with Massachusetts, or Connecticut, or
New-York. . . . Its operation contradicts that fundamental maxim of republi-
can government, which requires that the sense of the majority should pre-
vail.’’∞≤Ω Distance was no obstacle to effective representation, and the new
Congress would better represent New Yorkers than the old. In sum, the
United States was neither geographically nor structurally destined to pro-
duce an aristocracy.

Yet many Federalists hoped that, in practice, the Constitution would cre-
ate an aristocracy, if that meant rule by a gifted, cosmopolitan minority.
Their ideal was administration in the public rather than local interest, not an
aristocracy in opposition to a democracy. ‘‘Government will never be re-
spected, and opinion will never give aid to democratical authority,’’ one New
York Federalist declared, ‘‘when almost every office is in the hands of those
who are not distinguished by property, family, education, manners or tal-
ents.’’ State government was controlled by ‘‘characters who carry every mark
of civil inferiority; and who cannot enjoy that confidence and esteem which
the world always gives to property and education.’’∞≥≠ ‘‘Marcus’’ added that
the new government would benefit all the people, not just farmers and me-
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chanics but also those with ‘‘liberal and extensive’’ educations ‘‘because there
will be a theatre for the display of talents, which have no influence in State
Assemblies, where eloquence is treated with contempt, and reason over-
powered by a silent vote.’’ Conversely, the Constitution was ‘‘not in the Inter-
est of those who enjoy State consequence, which would be lost in the Assem-
blies of the States. These insects and worms are only seen on their own
dunghill. There are minds whose narrow vision can look over the concerns of
a State or Town, but cannot extend their short vision to Continental con-
cerns.’’∞≥∞ Noah Webster was more temperate. He explained that Antifeder-
alists simply ‘‘think as they have been bred—their education has been rather
indifferent—they have been accustomed to think on the small scale.’’∞≥≤ Not
for the last time did Federalists attribute opposition to poor breeding and
education.

Hamilton famously explained his sociology of politics in a speech to the
Philadelphia Convention on 18 June. He argued that there were two classes
of people: ‘‘the rich and well born’’ and ‘‘the many.’’ The latter deserved
representation in ‘‘a democratic assembly’’ but needed to be checked by an
upper house serving ‘‘during good behavior or life.’’ A permanent senate
would provide the moderating ballast that the monarchy gave Britain. Like
the king, senators would have ‘‘no distinct interest from the public welfare.’’
He concluded that ‘‘the British Government was the best in the world’’ and
‘‘doubted whether any thing short of it would do in America.’’∞≥≥ This identi-
fication of the governmental elite with the public good was familiar. Before
the Revolution, imperial agents like Cadwallader Colden, Thomas Pownall,
and William Knox had done the same. A year later in the ratification conven-
tion, Hamilton was less laudatory of the rich. The vices of the rich, who were
no more virtuous than the poor, were less detrimental because they could be
harnessed for the public interest.∞≥∂ Hamilton’s later denial that the Con-
stitution favored aristocracy may have been disingenuous. Other delegates
viewed his 18 June speech as extreme. He was ‘‘praised by every gentleman,
but supported by no gentleman.’’∞≥∑ Still, Hamilton also may have believed
that senators were not a proper aristocracy because, in the final version of the
Constitution, they did not serve permanently. Whether he was stung by
criticism or changed his views, he no longer celebrated monarchy. Instead, he
began to distinguish the people from the states, first doing so three days after
his 18 June speech.∞≥∏ The sovereign and the states were not the same.

Hamilton also began to search for other institutions to house his cos-
mopolites. One was the electoral college. James Wilson had proposed the
college to break a deadlock between delegates who wanted direct election of
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the president and those who preferred indirect election by the national legisla-
ture. It was a curious body that few embraced as anything other than a com-
promise. Nonetheless, Hamilton found virtue in it. The college would ensure
that the ‘‘immediate election’’ of the president would be made by a special
group of men ‘‘selected by their fellow citizens from the general mass’’ and
most likely possessing ‘‘the information and discernment requisite to so com-
plicated an investigation.’’ Insulated from the heat of politics, the college
would calmly elect the president from among those nominated by the states.∞≥π

More promising was the executive branch. Hamilton had hoped to place
executive officers within the states even before the impost controversy of the
mid-1780s.∞≥∫ Now he argued in several Federalist essays that the Constitu-
tion structured the executive branch in a way that would promote long-term
policy. First, executive authority had to reside in one individual, as in New
York, where the governor served without a council. A single executive would
be efficient and less corruptible.∞≥Ω Hamilton also defended the president’s
four-year tenure and opposed term limitations. The president represented
the people no less than did congressmen. His long tenure would allow him
‘‘to act his own opinion with vigor and decision.’’ A permanent salary would
safeguard this independence.∞∂≠ Yet Hamilton knew that the executive would
comprise more than one individual. Most believed that George Washington
would be elected the first president, and Hamilton anticipated some office in
his administration. He became treasurer, the office made famous (to some,
infamous) in Britain by Robert Walpole and the Duke of Newcastle. The
imperial agents had attempted to consolidate the executive in the colonial
period; Federalists tried to succeed where they failed. Still, much depended
on the character of the president and his appointees, and, other than that the
president be a natural citizen of at least age thirty-five, there were no qualifi-
cations for these offices. There was no guarantee that the right men would
staff the executive branch.

Hamilton’s hope for institutionalizing a cosmopolitan corps of admin-
istrators also lay in an independent federal judiciary. Early in the convention,
when justifying the Senate’s participation with the president in treaty mak-
ing, Hamilton dismissed the separation of powers as a ‘‘trite topic.’’ Two
months later he championed the doctrine as a way to insulate the judiciary
from Congress.∞∂∞ He knew from colonial experience that the judiciary was a
critical part of effective administration. So did the Antifederalists. Conse-
quently, the proposed federal court system generated some of the most inno-
vative and controversial ideas in the debate over the Constitution.
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From Fundamental to Constitutional Law:

The Vices of the Judicial Systems of the States

Colonial resistance had rested heavily on common-law constitution-
alism, and after independence both Federalists and Antifederalists began to
reclaim what they viewed as the essential common law and the enduring prin-
ciples of the English constitution. But the diversity of the common-law sys-
tems among the states, combined with unconstrained legislative power within
each state, encouraged an explicitly positivist conception of the common law.
Although this diversity had long been true, during the colonial period there
had been no need to theorize highly about the divergent adaptations of the
common law among the colonies.∞∂≤ Now, as the states united to form a
common constitution, many suddenly apprehended just how much the laws
of the states varied. Not only their statutes differed but their common-law
systems too.

The diversity of the state common-law regimes encouraged the ratifiers to
detach the fundamental-law strands of Anglo-American constitutionalism
from the common law. Participants in the constitutional debate began to
treat some elements of the common law as fundamental and confined most in
a category of malleable ‘‘rules of decision,’’ which in turn were distinguished
from statute law. In other words, ratification helped refract the eclectic legal
resources of the British Empire into schematic categories, preparing the way
in the coming decades for the emergence of an instrumental conception of
common-law doctrine on the one hand and the equation of constitutional
law with fundamental law on the other.

Ratification, therefore, not only resulted in the passage of the Constitu-
tion. It also catalyzed a reconception of the nature of constitutions as enforce-
able against legislatures because decreed by the citizenry in their constitutive
role as ‘‘the people.’’ Legal scholars have rediscovered popular sovereignty as
a polestar for interpreting the founding era.∞∂≥ They recognize that the most
important development in early American constitutionalism was not that the
state and federal constitutions were written but rather that the process of
writing them contributed to a new sense that constitutions were the source of
fundamental law. Soon the identification of fundamental law became a matter
of interpreting the Constitution. But who would enforce this fundamental
law? And according to what standards? These scholars argue that the judi-
ciary’s transformation of fundamental law into ‘‘ordinary,’’ or judicially en-
forceable, law departed from English constitutionalism, which they view as a
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hybrid of legislative supremacy and popular controls on the legislature. The
innovation is attributed to either American creativity or the legal elite’s fear of
popular sovereignty, an attempt to ‘‘tame’’ the constitution and locate ‘‘an
aristocratic anchor’’ to restrain democracy.∞∂∂ But comparing the American
states with Great Britain creates the optical illusion of discontinuity: the
analysis zooms in on two separate legal environments without accounting for
the transatlantic empire that had long connected them. Again, while parlia-
mentary supremacy was becoming orthodox in Great Britain, it was never so
throughout the British Empire. Most people in the new states remained
devoted to the idea that there were fundamental restraints on all government,
including legislatures. English-speakers on both sides of the Atlantic had
always used the mechanisms of popular constitutionalism, such as petitions,
resistance, and mob action; citizens in the new states continued to do so. But
the American provincials had also argued—and, more important, acted—as
though their legal systems could play a large role in curtailing legislation that
they viewed as inconsistent with their constitution. That is why they re-
sponded so strongly to the imperial agents’ attempts to displace colonial
judges and juries. In addition, extralegal resistance—of squatters, smugglers,
and others—had always been more prevalent and violent in North America.
Federalists wanted to eliminate such extralegal behavior from the reper-
toire of constitutional protest. Teaching disgruntled citizens to enter courts,
rather than take to the streets or the disrupt the backcountry, was one goal of
legalizing fundamental law. Strong enforcement and interpretation of the
Constitution also provided a bridge between high Federalists and ordinary
people.

Americans were also accustomed to extraterritorial restraints on provin-
cial legislatures and courts. The Privy Council had reviewed colonial statutes
to gauge whether they were ‘‘repugnant’’ to the laws of England and also
entertained writs of error from colonial courts. Therefore, when lawyers in
the new states spoke of a statute’s ‘‘repugnancy,’’ they drew not primarily on
Sir Edward Coke’s cryptic opinion in Bonham’s Case but rather on the old
colonial charter clauses empowering the Privy Council to disallow local leg-
islation that was ‘‘repugnant’’ to English law.∞∂∑ New Yorkers appreciated the
benefits of this restraint on legislation and included a similar institution, the
Council of Revision, in their state constitution. Although neither the Privy
Council nor the Council of Revision generated a coherent jurisprudence,
they did condition lawyers to think in terms of hierarchies of legal institu-
tions and possibly hierarchies of substantive law.∞∂∏ Early state courts, like the
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Mayor’s Court in Rutgers v. Waddington, built on that practice. Federalists and
at least some Antifederalists in New York expected the federal judiciary to do
so too. There was a menu of remedies available to citizens who believed that
government had violated the state or federal constitutions. Judicial review
was an increasingly attractive option for Federalists who were skeptical of
legislators in the new states and in Congress as well as for Antifederalists who
feared an overreaching central government.

Recent scholarship also assumes that law and politics were discrete cate-
gories before the 1780s and then Federalists took constitutions out of the
political sphere and tried to insulate them within the legal sphere. This rigid
distinction between law and politics was, however, not prominent in early
modern legal culture. New York’s Council of Revision again witnesses the
point. State judges and senators together reviewed legislation. Even if they
found a statute to be unconstitutional, a supermajority in the legislature
could override their decision. This process of review was attractive to several
delegates at the Philadelphia Convention, especially James Madison and
James Wilson. The latter, for example, feared that the Supremacy Clause
alone would not prevent the states from infringing on federal powers. He
assumed that judicial review would help, but even the ‘‘firmness of Judges is
not itself sufficient. Something further is requisite.’’ In turn, opponents of a
federal council like George Mason and James Rutledge complained that it
would be ‘‘worse than making mere corporations of [the states].’’∞∂π Anglo-
American constitutionalism had defied the law/politics distinction before
and after the Revolution. The ratification debate helped draw the line be-
tween law and politics with new clarity, and then federal constitutional law
was elevated above both as a hybrid partaking of each.

Consequently, this new legal genre was never treated like ‘‘ordinary law.’’
What made constitutional law distinctive was precisely that it combined
elements of ordinary law, political ideology, imperial practice, and old no-
tions of fundamental law. Constitutional law created a new discursive ‘‘arena
of conflict’’ in which to debate the future of the Union and to impress on
people in the states and territories that they were citizens of a larger whole.∞∂∫

The makers of constitutional law strove to institutionalize the sort of dia-
logue that flourished during the ratification debate, and they attempted to
ensure that constitutional controversy remained within it. On the one hand,
much of the Constitution would remain flexible and subject to debate among
the three branches and the people; on the other, the most searing controver-
sies would be negotiated within the legal culture. Judges, politicians, adver-
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saries, and spectators would teach one another what the Constitution meant
in practice. But while all could participate, Federalist lawyers strove hard to
control the curriculum.

As Federalists imagined it, constitutional law comprised several elements:
a professional judiciary; widespread acceptance of some form of judicial re-
view, through which the legal community would play an important role in the
construction and interpretation of state and federal constitutions; and an
understanding of constitutional law as a new legal genre taught and applied
largely by lawyers. Each of these elements took years to crystallize and re-
mained controversial for decades, but Federalists began to lay the ground-
work for this orthodoxy during the ratification debate. Within it they embed-
ded an imperial view of a union that was dominant on the North American
continent and a full participant in the Atlantic economy. The means to attain
this end were not only control over land sales, international diplomacy, and
defense but also constitutional protection of property and commerce. For
Federalists, this was the context in which the text had be read: a new empire
expansive on the continent and exemplary across the sea. Constitutional law
did not fulfill all these goals. It did, however, succeed to a greater degree
than any previous Anglo-American constitutional strategy for preserving
political unity. Lawyers acted much like deputized imperial agents, aligning
their interests with that of the Union.

The outlines of this new genre can be traced in the debate over the judi-
ciary. Along with original jurisdiction over cases involving ambassadors, fed-
eral officials, and states, Section 2 of Article III provided that the federal
courts could hear ‘‘all Cases, in Law and Equity, arising under this Constitu-
tion, the Laws of the United States, and Treaties’’ and had appellate jurisdic-
tion over the same cases ‘‘both as to Law and Fact.’’ The section also specified
that the ‘‘Trial of all Crimes, except in cases of Impeachment; shall be by
Jury.’’∞∂Ω Antifederalists seized on this expansive jurisdiction over federal
questions, the appellate power to find facts, and the limited provision of jury
trials to argue that the proposed judiciary violated the liberties of English-
men for which the Revolution had been fought. They argued that the com-
mon law was the guarantor of those liberties; because the federal Consti-
tution did not protect key common-law liberties explicitly, they were in
jeopardy. Federalists countered that the first object of the Constitution was
fair treatment of citizens throughout the Union. Hamilton, for example,
invoked the principle of fairness beneath Sir Edward Coke’s opinion Bon-

ham’s Case: ‘‘No man ought certainly to be judge in his own cause, or in any
cause in respect to which he has the least interest or bias.’’ He argued that in a
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host of cases involving state interests, state courts would be ‘‘biassed.’’ A
federal judiciary was necessary to maintain ‘‘that equality of privileges and
immunities to which the citizens of the union will be entitled.’’∞∑≠ It would
provide uniform interpretations of law affecting the whole Union and a
neutral forum for resolving disputes. Here was the post–Norman Conquest,
centralizing aspect of common law that Antifederalists denied.

In Federalist 22, Hamilton argued that a federal judiciary was necessary to
ensure the uniform interpretation of treaties and allow the Union to fulfill its
international obligations. The absence of such a forum ‘‘crowns the defects
of the confederation.’’ Without central review, state courts might render
contradictory treaty interpretations. He warned that ‘‘if there is in each State,
a court of final jurisdiction, there may be as many different final determina-
tions on the same point, as there are courts.’’ The remedy was ‘‘one Supreme
Tribunal.’’∞∑∞ Since the end of the war, Hamilton had repeatedly criticized
the states for breaching treaty obligations and ‘‘the true universal principles
of liberty’’ they represented. Earlier he had pointed to the law of nations as
the source of these principles.∞∑≤ Now he relied on the fundamental law of the
Constitution. It would restrain the states and demonstrate to Europe that the
Union was a member of the civilized world.

Treaty interpretation was not an isolated case. Uniform interpretation of
all national law was necessary. ‘‘Thirteen independent courts of final jurisdic-
tion over the same causes, arising upon the same laws,’’ Hamilton warned, ‘‘is
a hydra in government, from which nothing but contradiction and confusion
can proceed.’’ Supreme Court review would provide this uniformity. ‘‘Laws
are a dead letter,’’ he argued, ‘‘without courts to expound and define their
true meaning and operation.’’ A federal court of ‘‘last resort’’ would minimize
‘‘the bias of local views and prejudices’’ and declare ‘‘uniform rule[s] of civil
justice.’’∞∑≥ Federal and state courts would enjoy ‘‘concurrent jurisdiction’’
over many ‘‘causes of which the state courts have previous cognizance,’’
including ‘‘all cases arising under the laws of the union.’’ What law would
guide the courts in such cases? Whatever was relevant. ‘‘The judiciary power
of every government looks beyond its own local or municipal laws,’’ Hamil-
ton explained, ‘‘and in civil cases lays hold of all subjects of litigation between
parties within its jurisdiction, though the causes of dispute are relative to the
laws of the most distant parts of the globe. Those of Japan not less than of
New-York may furnish the objects of legal discussion to our courts.’’∞∑∂ He
had greater faith in the cosmopolitanism of federal judges than those in the
states. He hoped that state judges would be broad minded too. Still, their
judgments had to be subject to federal review or else ‘‘the judiciary authority
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of the union may be eluded at the pleasure of every plaintiff or prosecutor.’’
Such review would ‘‘unite and assimilate the principles of national justice and
the rules of national decisions.’’∞∑∑ He was beginning to imagine a new federal
jurisprudence.

Hamilton used two telling terms in this discussion of federal jurisdiction:
‘‘concurrent jurisdiction’’ and ‘‘rules of decision.’’ ‘‘Concurrent jurisdiction’’
was a rare term of art that proliferated in the New York debates. The juris-
diction of many English courts overlapped, and there was a long history of
courts wresting business from one another.∞∑∏ But within England’s plural-
ist legal system, concurrent jurisdiction connoted equality. More than one
common-law court might have jurisdiction over the same cause of action.
One might try to prohibit another from deciding the case, but one did not
review the other. Here, the federal courts would treat state courts as sub-
ordinate. In addition, Hamilton referred to case law in generic terms as
‘‘rules of decision’’ rather than common law. He was recognizing that ‘‘com-
mon law’’ could not capture the work product of the different state courts
and the federal judiciary because the rules of decision were not common
among them.

The Antifederalist ‘‘Brutus’’ argued that, with its broad jurisdiction to
decide cases according to common law and equity, as well as its power to
interpret the Constitution, the federal judiciary ‘‘will operate to effect, in the
most certain, but yet silent and imperceptible manner, what is evidently the
tendency of the constitution:—I mean, an entire subversion of the legisla-
tive, executive and judicial powers of the individual states.’’ Where the fed-
eral government had exclusive jurisdiction, its courts would adjudge all state
laws touching on such matters ‘‘void ab initio.’’ Where there was concurrent
jurisdiction, federal courts would consider federal law ‘‘supreme.’’ The area
of overlap would grow as federal judges expanded federal power through a
‘‘liberal construction’’ of the Constitution.∞∑π The problem was that the judi-
ciary’s jurisdiction under Article III was broader than that of Congress under
Article I, so the federal courts would trod more on state power than would
Congress. Similarly, Melancton Smith compared this elastic federal jurisdic-
tion to that of the courts of King’s Bench and Exchequer at Westminster,
which used ‘‘legal fictions . . . to bring causes within their cognizance’’ at the
expense of local courts.∞∑∫ He did not want this chapter of English constitu-
tional history repeated in America. A good constitution would safeguard
legal pluralism, not undermine it.

The expansion of federal power, Antifederalists feared, would not stop
with the federal judiciary’s liberal interpretation of federal legislative power.
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Federal courts would also review appeals from state courts. Many Anti-
federalists thought that the appeal was a European civil law doctrine, a way to
bypass jury determinations. It conjured in their minds capricious European
courts, the Star Chamber, and Cadwallader Colden’s attempt to review a
colonial jury’s findings of fact. In contrast, the common law permitted only
review of legal determinations. This ‘‘good old way of administering justice,’’
wrote ‘‘Brutus,’’ brought ‘‘justice to every man’s door’’ and followed ‘‘the
practice of the courts in England, which is almost the only thing I would wish
to copy in their government.’’∞∑Ω The jury also protected popular or lo-
cal representative rights. Along with legislatures, argued Melancton Smith,
juries ‘‘are the means by which the people are let into the knowledge of public
affairs’’ and safeguard ‘‘each others rights.’’∞∏≠ This was the core of the an-
cient constitution. Antifederalists wanted it to remain intact.

It would not be much better if the federal judiciary used juries in appellate
proceedings. In the New England states that allowed appeals of fact, the
lower courts had only ‘‘nominal’’ jurisdiction. Juries in these appeals were
not drawn locally. Antifederalists believed that jurors, like legislators, repre-
sented local constituents. Distant juries would have no firsthand knowledge
of the facts or the witnesses. In addition, serial trials were so costly that they
were, Brutus claimed, ‘‘one of the principal causes’’ of Shays’s Rebellion, in
which debt-ridden farmers attacked courthouses in western Massachusetts to
prevent the execution of judgments against them. Distant venues also added
to the expense of lawsuits, putting them beyond the means of most. Conse-
quently, in cases falling beneath federal jurisdiction ‘‘the poorer and middling
class of citizens will be under the necessity of submitting to the demands of
the rich and the lordly.’’ Regional circuit courts would not reduce costs by
much; replacing trial evidence with written depositions would sacrifice face-
to-face examinations and the jury’s appraisal of witnesses, which Antifederal-
ists thought integral to common-law justice. In sum, federal proceedings
would be ‘‘little short of a denial of justice.’’∞∏∞

Juries were guaranteed in criminal trials. But would they be local? Anti-
federalists held that it was ‘‘essential to the security of life and liberty, that
trial of facts be in the vicinity where they happen.’’ Robert Yates wanted each
criminal trial to take place in the county of the offense, and he opposed
government appeals of unsuccessful prosecutions. Thomas Tredwell com-
plained at the state convention that federal prosecutors might drag a defen-
dant to a ‘‘distant county’’ and try him in front of a ‘‘strange jury, ignorant of
his character, ignorant of the character of the witnesses, [and] unable to
contradict any false testimony brought against him by their own knowledge
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of facts.’’ These were the same objections that colonists had raised when the
imperial agents attempted to try some cases, like violations of the Navigation
Acts, in regional courts. Antifederalists listed these concerns in the ‘‘declara-
tion of rights’’ that the state convention attached to its notice of ratification
and, later, became parts of the Fifth, Sixth, and Seventh Amendments of the
Bill of Rights.∞∏≤

Federalists responded by invoking legal federalism, or the conflict of rules
among state legal systems, to justify federal jurisdiction. Typically, it was
Antifederalists who argued that the states were too diverse for a close union,
for their customs, habits, social systems, and forms of property in had devel-
oped individually.∞∏≥ By contrast, Federalists emphasized strands of unity like
language, religion, and revolution, and they criticized state diversity as a
source of ‘‘political vice.’’∞∏∂ Now the Federalists borrowed the Antifederalist
mainstay, arguing that the states’ legal systems were far too diverse to allow
the convention to specify which procedures the federal judiciary would fol-
low. Those procedures would be hammered out in Congress and the federal
courts.

Hamilton explained that the Constitution’s guarantee of jury trials in
criminal cases was not exclusive. Juries would be used in most, but not all,
civil cases too, as in many states. The absence of a guarantee for the civil jury
in the Constitution stemmed from uncertainty about how it would operate,
not from hostility toward it. In Federalist 83, Hamilton surveyed the state
legal systems and found that no two seemed alike. Each reflected its own
peculiar evolution. Several states, like New York, contained probate, admi-
ralty, and chancery courts that functioned without juries. Others allowed
appeals of fact, not just law, to appellate courts with juries. In short, ‘‘there is a
material diversity as well in the modification as in the extent of the institution
of trial by jury in civil cases in the several states.’’ This examination of the
relationship of the jury trial to liberty led Hamilton to grasp what many
people knew, but in a profound way that affected his conception of the com-
mon law: the federal Union was ‘‘a composition of societies whose ideas and
institutions in relation to the matter materially vary from each other.’’ Even a
basic institution like the jury trial varied among the states. It would not
suffice to add an amendment, as the Massachusetts Convention had recom-
mended, requiring juries in all ‘‘actions at common law’’ because this descrip-
tion was ‘‘vague and indeterminate.’’ The problem was that the common law
was not uniform among the thirteen states. In some states, every cause was
‘‘tried in a court of common law,’’ which could mean that ‘‘every action may
be considered an action at common law.’’ In others, like New York, common-
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law actions closely tracked those in England. The federal courts would have
to alter their procedures when circulating among the states, which struck
Hamilton as ‘‘capricious.’’ Another solution was to require juries in all cases,
but Hamilton thought this was unwise. While he agreed that juries in crimi-
nal trials helped ensure ‘‘the security of liberty,’’ he was not convinced that
the civil jury was similarly necessary.∞∏∑

Here Hamilton made the work of the Philadelphia Convention sound
more thorough than it was. The issue of civil jury trials arose twice, in the last
few days of the convention. When Antifederalist Elbridge Gerry of Mas-
sachusetts ‘‘urged the necessity of Juries to guard against corrupt Judges,’’ a
sympathetic George Mason responded that the convention could not specify
when and where to use juries. Instead, Mason believed that a ‘‘general prin-
ciple laid down on this and some other points would suffice.’’ Three days
later Gerry tried again, proposing that ‘‘trial by jury shall be preserved as
usual in civil cases.’’ But fellow Massachusetts delegate and ardent Federalist
Nathaniel Gorham objected that ‘‘[t]he constitution of Juries is different
in different States and the trial itself is usual in different cases in different
States.’’ Gerry’s proposal failed.∞∏∏ In the end, the convention thought it best
to leave the task of devising a uniform plan to Congress. In Federalist 83,
Hamilton agreed.∞∏π

He agreed because he believed ‘‘there are many cases in which the trial by
jury is an ineligible one.’’ His examples were cases involving diplomats, the
law of nations, treaties, prize, and equity. Juries were, for example, not ‘‘com-
petent’’ to decide cases that required a ‘‘thorough knowledge’’ of the law of
nations, and mistakes in such sensitive cases might trigger a war. He must
also have had in mind conflicts between state antiloyalist legislation and the
peace treaty of 1783 of the sort that underlay Rutgers v. Waddington. Hamil-
ton added that although juries should ‘‘determine matters of fact, yet in most

cases legal consequences are complicated with fact in such a manner as to
render a separation impracticable,’’ which suggested an even larger range of
cases from which to exclude juries, such as complex commercial cases.∞∏∫ He
was proposing to vest federal judges with power over ‘‘most’’ legal issues, not
just pure questions of law but also any issue that mixed law with fact.

The federal courts’ power to decide cases according to equity also made
Antifederalists apprehensive. Many Antifederalists viewed equity as a license
for federal judges to decide cases as they pleased. At least, equity jurisdiction
had to be well defined. Hamilton believed that there was no existing bright
line between law and equity. Several of the states either blended the two kinds
of law or drew the line between them in different places. Hamilton observed
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that equity courts handled ‘‘special cases,’’ such as those involving ‘‘fraud,
accident, trust, or hardship,’’ that demanded departure from ‘‘general rules.’’ If
law and equity were united, equity principles would overflow into ordinary
disputes, meaning that every case might become subject to a ‘‘special determi-
nation.’’ On the other hand, common-law procedures might hamper the
operation of equity, and again the jury was the problem: juries might deliber-
ate on equitable issues that were actually ‘‘too complicated’’ for a collection of
laymen.∞∏Ω The federal courts needed equity jurisdiction to allow them to
forgo juries in such cases. Just as the Constitutional Convention could not
create a general rule for jury trials in federal cases, it could not define equity
consistent with all the state systems. Congress, in partnership with the fed-
eral courts, would define the judiciary’s jurisdiction.

Madison had come to a similar understanding of ‘‘felonies on the high
seas’’ and other crimes against the law of nations over which the federal
courts would have jurisdiction. Federal definition of these crimes was neces-
sary because the states had defined them inconsistently, and within each state
they ‘‘varie[d] in each with every revision of its criminal laws.’’∞π≠ State legis-
lative freedom, the first boon of the Revolution, had led to disparate and
changeable laws. For the most part, this was fine. Some legal definitions,
however, had to be uniform. Free from any single definition of the common
law, Congress could determine when juries were necessary and define key
terms like ‘‘felonies on the high seas.’’ Uniformity was crucial. Federalist
Charles Pinckney argued that the federal judiciary was ‘‘the keystone of the
arch, the means of connecting and binding the whole together, of preserving
uniformity in all the judicial proceedings of the Union.’’ The judiciary would
have more ‘‘energy and integrity’’ than the other branches, and it would not
only ‘‘decide all national questions which should arise within in the Union,
but [also] control and keep the state judicials within their proper limits.’’∞π∞

From the outset, Federalists depended on the judiciary to be the ‘‘keystone’’
of the Union.

Hamilton also rejected the call for an amendment adopting the whole of
the common law. New York’s constitution, like several others, had such a
clause.∞π≤ But the common law and statutes adopted were explicitly subject to
legislative alteration. Consequently, Hamilton argued, the provision ‘‘can be
considered no part of a declaration of rights, which under our constitutions
must be intended as limitations of the power of the government itself.’’∞π≥

Indeed, these changes to the common law offered additional proof that the
common law did not provide uniformity. Not only did common law vary
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among the states, but it also changed over time within each state. ‘‘The
Common law,’’ James Madison explained to George Washington,

is nothing more than the unwritten law, and is left by all the Constitutions
[state and federal] equally liable to legislative alterations. . . . If [the dele-
gates to the Philadelphia Convention] had in general terms declared the
Common law to be in force, they would have broken in upon the legal
Code of every State in the most material points: they wd. have done more,
they would have brought from G.B. a thousand heterogeneous & anti-
republican doctrines, and even the ecclesiastical Hierarchy itself, for that is a
part of the Common law. If they had undertaken a discrimination, they
must have formed a digest of laws, instead of a Constitution.∞π∂

Before the Revolution, no one had ever equated the common law with
Anglo-American fundamental law. But no one had sharply distinguished the
two either. The common law, Federalists suddenly concluded, was an eclectic
resource from which to help build American law. It was not a fixed body of
law binding on the new states or nation. The political charge of state indi-
viduation had alternated, from an obstacle to centralization to a reason for its
necessity. When analyzing the jury, Hamilton wrapped legal pluralism in the
Antifederalists’ own rhetoric of state differentiation and called not just for
centralized decision making, up from local juries and toward federal judges,
but also for uniform doctrine in areas of federal concern.

Federalist attempts to reduce local influence over law enforcement em-
bodied a familiar imperial strategy. What was new was the plan for a free-
standing federal jurisprudence. While viewing the common law in positivist
terms—changeable and divergent among the states—Federalists did not re-
pudiate fundamental law. They now equated fundamental law not with com-
mon law or other sources from Anglo-American constitutionalism but rather
with a separate body of law, the law of the Constitution. When combined
with federal prescriptions for cosmopolitan judges and legal education, the
creation of constitutional law was more threatening to local rule than any
prerevolutionary British plan.

Central to this creation of constitutional law was the elaboration of what
became known as judicial review. In Federalist 78, Hamilton maintained that
judges were under a duty ‘‘to declare all acts contrary to the manifest tenor of
the constitution void.’’ He portrayed the judiciary as ‘‘an intermediate body
between the people and the legislature’’ that would vindicate ‘‘the intention
of the people’’ against ‘‘the intention of their agents,’’ the Constitution
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against legislation. Here he was imagining horizontal judicial review, a fed-
eral court reviewing congressional legislation. Others, like James Wilson,
made it clear that judicial review would also operate vertically and allow
federal courts to strike down state legislation that conflicted with the Consti-
tution. As Hamilton put it, an unconstitutional statute was one ‘‘repugnant’’
to the Constitution, which was what the Privy Council had called colonial
statutes that were inconsistent with English law.∞π∑ Although Hamilton’s ex-
planation of judicial review played little role in ratification, it became a re-
source for generations of lawyers and judges who supported the judiciary’s
power to nullify state and federal statutes. It is not clear what standard of
review Hamilton had in mind. He could not have imagined what now is
called ‘‘judicial supremacy,’’ whereby the Supreme Court claims the power to
determine the Constitution’s meaning such that few constitutional issues are
settled until litigated before the Court. Yet neither did he imply that the
Court had merely a coordinate power, along with the other branches, to
decide the constitutional issues arising before it.∞π∏ Nor was Hamilton de-
scribing a mechanical exercise of laying a statute alongside the Constitution
and measuring whether the former fit within the latter.

Instead, Hamilton argued that the Supreme Court had to ascertain the
‘‘manifest tenor of constitution,’’ which might lead it to uphold an act or
strike it down. The convention had rejected Madison’s proposed federal
council of revision to review congressional statutes as well as his plan for con-
gressional review of state statutes. No institution replaced the Privy Council.
There was, however, a federal Supreme Court. Issues requiring the inter-
pretation of federal law, including whether legislation conflicted with the
Constitution, would come to the federal courts through their original or
appellate jurisdiction. A government with a ‘‘limited constitution’’ meant
that there were ‘‘exceptions to the legislative authority,’’ and these, Hamilton
declared, could be ‘‘preserved in practice no other way than through the
medium of the courts of justice; whose duty it must be to declare all acts
contrary to the manifest tenor of the constitution void.’’ This practice, he
asserted, was consistent with that in many of ‘‘the American [state] constitu-
tions.’’ Thinking of Rutgers and similar cases, he added that ‘‘the benefits of
the integrity and moderation of the judiciary have already been felt in more
states than one.’’ Judges deserved this role of policing repugnancy because
they excelled at legal interpretation, and the Constitution was another type
of law, albeit the ‘‘fundamental law.’’∞ππ

When he described some of the rules of construction that a court would
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use when interpreting the Constitution, Hamilton relied again on common-
law legal culture—its educational tradition, literature, and interpretive tech-
niques. Hamilton also referred to the necessity of courts to issue writs of
habeas corpus, and he assumed that the Constitution gave the judges that
power. But it nowhere did so explicitly. That power can be derived from the
suspension clause in Article I, enjoining Congress not to suspend the writ
‘‘unless when in Cases of Rebellion or Invasion the public Safety may require
it.’’∞π∫ In Federalist 84, Hamilton pointed to this clause to rebut accusations
that the Constitution did not protect traditional common-law liberties. He
assumed that the power to issue the writ was implicit in ‘‘the judicial power,’’
perhaps implicit in any Anglo-American court’s jurisdiction.∞πΩ The point is
that Hamilton, at least, imagined that the federal courts would exercise ex-
tensive jurisdiction, which they would help define through aggressive inter-
pretation of Article III. He believed that the federal courts could play the role
of peaceful intermediary between the federal government and the people: the
‘‘least dangerous’’ branch compared with the other candidates.∞∫≠ In part, the
Federalists made a virtue of necessity: congressional review of state law was
unpopular in Philadelphia. But they also believed that the federal courts
could manufacture uniform law in a relatively uncontroversial way.

Hamilton made clear who would staff this least dangerous branch: profes-
sional judges. He invoked the doctrine of separated powers to exclude those
untrained in the law from interpreting legislation. Well-educated judges
would not wield ‘‘arbitrary discretion’’ but instead adhere to ‘‘strict rules and
precedents.’’ These precedents would grow to ‘‘very considerable bulk and
must demand long and laborious study to acquire a competent knowledge of
them.’’ The role of judge was a specialized task for which few were qualified,
and, ‘‘making the proper deductions for the ordinary depravity of human
nature, the number must be still smaller of those who unite the requisite
integrity with the requisite knowledge.’’∞∫∞ The necessity of assigning the
task of reviewing legislation to ‘‘fit characters’’ also militated against a federal
council of revision. His objection here was not that such a council violated
the separation of powers. Rather, the legislators serving on it ‘‘will rarely
be chosen with a view to those qualifications which fit men for the sta-
tions of judges.’’ They would suffer from ‘‘defective information’’ and vote
along the lines of ‘‘party divisions.’’ Professional training, on the other hand,
would ensure that judges would be more learned and virtuous than legisla-
tors.∞∫≤ Once again, a healthy legal culture was necessary to make the Consti-
tution work.
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Hamilton did recognize the importance of structural safeguards. Good
behavior tenure and permanent salaries were necessary to secure the ‘‘steady,
upright and impartial administration of the laws.’’ The colonists had sought
to obtain these guarantees from the crown to ensure that judges were not
dependent on the monarchy. Judicial independence was just as necessary in a
republic to prevent ‘‘the encroachments and oppressions of the representa-
tive body.’’∞∫≥ He was describing a new kind of judge who would understand
the purpose of the Constitution, devise rules to further it, and adhere to such
rules once laid down.

Some Antifederalists feared this insular judiciary. In England, good be-
havior tenure protected judges from an overreaching monarch. Still, their
decisions could be reviewed in the House of Lords, which ‘‘Brutus’’ equated
with review by a representative legislature. This popular check was missing
in the federal Constitution. In addition, English judges ‘‘consider themselves
bound to decide according to the existing laws of the land, and never under-
take to controul them by adjudging that they are inconsistent with the consti-
tution—much less are they vested with the power of giv[ing] an equitable

construction to the constitution.’’ Under the proposed Constitution, by con-
trast, ‘‘the judges are supreme—and no law, explanatory of the constitution,
will be binding on them.’’ The judges would use rules of statutory con-
struction to explicate the Constitution. These rules, as Blackstone described
them, gave courts much ‘‘latitude.’’ In particular, federal judges will ‘‘decide
the meaning of the constitution’’ not just ‘‘according to the natural and
ob[vious] meaning of the words, but also according to the spirit and intention
of it.’’ Judges, not the people, would have the final say about the Constitu-
tion. Through the accretion of precedents, ‘‘with which the public will not be
generally acquainted,’’ federal power would expand at the expense of the
states.∞∫∂

Some Antifederalists opposed judicial review on principle. New York
Antifederalists could recall Rutgers v. Waddington, for example, in which the
Mayor’s Court negated the plain meaning of a state statute. But not all
Antifederalists opposed judicial review. ‘‘Brutus,’’ for example, took it for
granted that federal judges would construe federal statutes strongly because
state courts did the same with state statutes. Citing a Rhode Island case that
nullified a state paper money scheme, he approved strong judicial interpreta-
tion ‘‘in opposition to the words of [a] Statute’’ in order to preserve the
‘‘fundamental maxims’’ of the state constitution. ‘‘In this way,’’ he observed,
‘‘have our courts, I will not say evaded the law, but so limited it in its opera-
tion as to work the least possible injustice.’’∞∫∑ The problem was not that
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judges would interpret the constitution. They would and should. The issue
was which judges would do so. ‘‘Brutus’’ wanted to give primary responsibility
for such interpretation to state rather than federal judges.

Federalists embraced a positivist, noncustomary conception of the com-
mon law after examining its diversity in the states, and Antifederalists came
to a similar conclusion about most of the common law after predicting the
effects of the federal government in the future. In short, they too reexamined
custom to distinguish immutable from mutable rights and arranged law in
their own hierarchy. Federal review of state legislation made Antifederalists
fear that all state law was vulnerable. In response, they began to view certain
aspects of English common law as fundamental. Here again they drew on the
old to sharpen perception of the new. Federalists had suddenly embraced
legal federalism to justify investing the federal courts with broad jurisdiction.

However, when it came to ‘‘fundamental rights’’ like the jury trial, Anti-
federalists denied that there was such a great difference among the states.
Melancton Smith ‘‘confess[ed]’’ that he ‘‘never thought the people of these
states differ so essentially in these respects; they having all derived these
rights, from one common source, the British systems.’’ If the delegates dis-
agreed so much about jury trials that they could not agree on the wording of a
clause protecting them, or to ‘‘establish many other [fundamental] rights,’’
then the Union rested on ‘‘no solid basis whatever.’’∞∫∏ Another Antifederalist
complained in an open letter to the New York and Virginia conventions that
even ‘‘[t]he most blind admirer of this Constitution must in his heart confess
that it is as far inferior to the British Constitution, of which it is an imper-
fect imitation, as darkness is to light.’’ In the latter, ‘‘the rights of men,
the primary objects of the social Compact—are fixed on an immoveable
foundation & clearly defined & ascertained by their Magna Charta, their
Petition of Rights & Bill of Rights, & their Effective administration by Os-
tensible Ministers, secures Responsability.’’∞∫π The new Constitution did not
protect these ancient liberties.

Melancton Smith sought to ensure that the new Constitution protected
such rights. He delineated three kinds of rights: natural, constitutional, and
legal rights. He did not enumerate the first, except in the familiar British
terms of life, liberty, and property. He spent most of his effort distinguishing
‘‘constitutional’’ and ‘‘legal’’ rights:

[S]ome are natural and inalienable, of which even the people cannot de-
prive individuals: Some are constitutional or fundamental; these cannot be
altered or abolished by the ordinary laws; but the people, by express acts,
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may alter or abolish them—These, such as the trial by jury, the benefits of
the writ of habeas corpus, &c. individuals claim under the solemn compacts
of the people, as constitutions, or at least under laws so strengthened by
long usage as not to be repealable by the ordinary legislature—and some
are common or mere legal rights, that is, such as individuals claim under
laws which the ordinary legislature may alter or abolish at pleasure.∞∫∫

Smith elaborated his customary theory of constitutional rights by con-
trasting them with natural and legal rights. Constitutional rights were hard
won, and preserving them required constant vigilance. ‘‘Men, in some coun-
tries do not remain free, merely because they are entitled to natural and
unalienable rights; men in all countries are entitled to them, not because
their ancestors once got together and enumerated them on paper, but be-
cause, by repeated negociations and declarations, all parties are brought to
realize them, and of course believe them to be sacred.’’∞∫Ω Over time, a people
would agree that certain rights were constitutional. He gave several exam-
ples: the civil and criminal jury trial, indictment by grand jury, the writ of
habeas corpus, security against ex post facto laws and unreasonable searches,
due process, the right to confront witnesses, the freedom of the press, among
others. Most of these, Smith pointed out, were ‘‘but a part of those estimable
rights the people of the United States are entitled to . . . by the course of the
common law.’’ These rights should have been expressly included in the Con-
stitution. Since they were not, Antifederalists listed them as recommended
amendments, which, along with similar lists from other states, formed the
basis for the federal Bill of Rights. Although ratification was not formally
conditioned on procuring a bill of rights, in practice many Antifederalists
thought it was. A bill of rights, Smith wrote, was just one means among
several for ‘‘constantly keeping in view . . . the particular principles on which
our freedom must always depend.’’ Others were ‘‘addresses’’ and ‘‘news-
papers.’’∞Ω≠ Publicity and lifelong education would preserve these rights.

Federalists were dismayed by the demand for a bill of rights. In a represen-
tative government, they asked, against whom was a bill of rights directed?
Declarations of liberties were traditionally aimed at the crown, to curb the
prerogative. They were unnecessary in a republic.∞Ω∞ Others thought that
bills of rights were appropriate only at the state level, where most govern-
ment took place. But gradually some Federalists began to see the advantages
of a bill of rights. Such a list would encourage Congress not to tread on
certain liberties. This shift was part of a larger reimagining of corruption.
Increasingly corruption was defined in terms of public encroachment on the
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private sphere, rather than of the executive branch encroaching on the legis-
lature or the center on the periphery. For men like Madison, a primary
function of this liberty was to protect private property from a corrupt legisla-
ture. A declaration of rights might help bolster those rights against legislative
invasion. He originally called the state bill of rights ‘‘parchment barriers’’;
but he came to believe that continued education of the people about the
importance of such rights, along with judicial enforcement, would help fix
those rights permanently.∞Ω≤

Although there never was the second constitutional convention that New
York Antifederalists hoped for, within four years Congress and the states
had approved ten constitutional amendments that incorporated many of
the common-law rights that Antifederalists thought were vulnerable under
the Constitution. At least a few Antifederalists believed that these restraints
against Congress would be enforced by the courts. Patrick Henry declared in
the Virginia ratification convention that it was ‘‘the highest encomium of this
country, that the acts of the legislature, if unconstitutional, are liable to be
opposed by the judiciary.’’ He complimented his state’s judiciary for having
the ‘‘firmness to counteract the legislature in some cases.’’ But he ques-
tioned whether the federal courts would have the ‘‘fortitude’’ to exercise
horizontal review of congressional legislation, for there was no reason to
believe that those courts would be ‘‘independent of the other branches.’’∞Ω≥

Consequently, for reasons quite different from those of the Federalists, some
Antifederalists also supported judicial review to protect fundamental, consti-
tutional rights from overreaching federal and state legislatures. To some
Antifederalists, judicial review was a legitimate but insufficient means of en-
forcing the Constitution. It was one of several tools in the constellation of
constitutional resistance, most of which revolved around politics in or near
legislatures. It was not the center of their constitutionalism, just as it was not
yet the center of Federalist constitutionalism either. For Federalists, how-
ever, judicial review was part of a more circumscribed repertoire of ways to
define the Constitution, most of which would be controlled by leaders of the
legal culture.

Constitution Law and Constitutional Politics in the 1790s

The founding has long occupied a central place in American consti-
tutional mythology, and increasingly its meanings are invoked as sources of
constitutional law.∞Ω∂ Yet the modern understanding of the founding is in-
complete because it does not take into account the imperial context in which
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the Constitution was drafted and debated. Federalists in particular believed
that while independence required freedom from the British Empire, only its
replacement by a new American empire would ensure the success of the
Revolution. In fits and starts, the ratifiers began to create a new legal glue to
bind the states. They innovated on inherited scripts of republicanism, corpo-
rate power, and the mixed constitution to create the new doctrines of federal-
ism and separated powers. They also identified those ancient liberties of
Englishmen that deserved special protection. These became memorialized in
the Bill of Rights. Together these became the core of constitutional law,
which was neither just like ordinary law nor a matter of ordinary politics.
Instead, it was a new substantive legal genre with its own vocabulary, style of
reasoning, emotional atmosphere, and interpretive institutions. The process
of creation was gradual. But already by 1793 John Jay, as chief justice of the
U.S. Supreme Court, could use the new term ‘‘constitutional law’’ and as-
sume that his readers understood what he meant.∞Ω∑

In that case, Chisholm v. Georgia, the executor for the estate of a South
Carolina merchant sued the state of Georgia in federal court for a debt
incurred when the merchant supplied clothing to the state during the Revo-
lution. Georgia invoked sovereign immunity, claiming that Article III’s grant
of federal jurisdiction to cases between ‘‘a State and Citizens of another
State’’ extended only to those in which the state brought the action, not in
which it was a defendant. The Supreme Court held in a four-to-one decision
that the creditor could sue the state in federal court. The styles and method-
ologies of the opinions in this case are quite unlike most early modern judi-
cial opinions, so much so that legal historian Julius Goebel Jr., who called
Chisholm the Court’s ‘‘first great case,’’ dismissed most of the opinions as
‘‘fuss[y],’’ ‘‘fanciful,’’ and ‘‘decorated . . . with all the furbelows of learning.’’∞Ω∏

The opinions were elaborate. It was one of the first cases that the Court
decided on the merits. Each justice was a veteran of the ratification debate.
None passed up the opportunity to explain the relationship between individ-
ual rights, state government, and the Union.∞Ωπ Justice James Iredell alone
held that the Constitution did not automatically vest jurisdiction in the fed-
eral courts to hear a suit against a state. Whether or not Congress could

extend that jurisdiction was, for Iredell, a close question. Thus far, it had not
tried. The reason was that the sovereign was immune from lawsuits under
the common law, and the states had inherited the crown’s sovereignty. He re-
jected Attorney General Edmund Randolph’s argument that the states were
mere corporations. Besides, ‘‘the word ‘corporation’ . . . has a more extensive
meaning than people generally are aware of.’’ Indeed, ‘‘any body politic’’ was
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a corporation. The states were sovereign corporations and deserved the im-
munity that was a perquisite of sovereignty.∞Ω∫

Justice William Cushing agreed that ‘‘all States whatever are corporations
or bodies politics. The only question is, what are their powers?’’ The corpo-
ration no longer connoted self-government; it was now defined by the Amer-
ican constitutions. Federal jurisdiction did not trespass onto the states’ rights
because the people had established the Court as ‘‘a common umpire’’ to hear
disputes involving the states, which might otherwise lead to war. ‘‘That an
object of this kind was had in view of the framers of the Constitution,’’
Cushing maintained, ‘‘I have no doubt, when I consider the clashing interfer-
ing laws which were made in the neighboring States, before the adoption of
the Constitution.’’∞ΩΩ

The other justices also denied that the states were sovereign. Justice James
Wilson reasoned that popular sovereignty made the doctrine of immunity
inapplicable. Even in ‘‘free’’ nations, ‘‘the state has assumed a supercilious
preeminence above the people, who have formed it: Hence the haughty notions
of state independence, state sovereignty and state supremacy.’’ But in the United
States the people were sovereign, and they had agreed in the Constitution to
allow people in one state to sue another state’s government. It was all a matter
of whether ‘‘the people of the United States form a Nation.’’ He answered
affirmatively.≤≠≠ Law was the medium through which this new nationality was
imagined.≤≠∞ Chief Justice John Jay, who had proclaimed in Federalist 2 that
Americans formed a nation, here argued similarly that the Constitution was
‘‘a compact made by the people’’ rather than the states. Accordingly, ‘‘fellow
citizens and joint sovereigns cannot be degraded by appearing with each
other in their own Courts to have their controversies determined.’’ The
people had established a neutral forum for just such a purpose. Finally, the
people had ‘‘reason to prize and rejoice’’ in the privilege of suing their state
governments, ‘‘and they ought not to forget, that nothing but the free course
of Constitutional law and Government can ensure the continuance and en-
joyment of them.’’≤≠≤

The Court’s decision in Chisholm provoked outrage in many states. The
Georgia legislature, for example, passed a law that made service of an order
from the Supreme Court a felony carrying the penalty of death.≤≠≥ Other
states protested too. Two years later, the states ratified the Eleventh Amend-
ment, which protected them from being sued without their consent. The
main point is not just that the states lost power in Chisholm and then won it
back with a new instrument of popular constitutionalism—the amendment
process. The other novelty was the way the justices explained their decision.
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These were the same people using the same style of reasoning to organize the
same sources to make the same argument they had in the ratification debate:
the states were corporations subordinate to the people, who expected judges
to prevent those governments from infringing on individual rights of con-
tract and property. The justices did not need to cite the ratification literature
because they had written it. Their repetition and borrowing were familiar, as
were their organizing concepts: corporations, popular sovereignty, and the
idea that the federal courts represented the people against the states. But now
this political argumentation was becoming law, formalized in courts but not
quite like ordinary law. Ancient constitutional devices were funneled into
professional doctrine. Those doctrines were themselves privileges of the
nation and were protected, in Jay’s words, by ‘‘the free course of constitu-
tional law and government.’’ Goebel was right: this sort of language was new
in the courts, but it was familiar in the traditional venues of constitutional
debate, such as British and American legislatures, colonial petitions, the rev-
olutionary and ratification pamphlets, and in the streets. When congress-
men introduced the Eleventh Amendment, they too spoke the language of
empire that was becoming the language of national citizenship. The process
of amendment did not undermine the Supreme Court’s construction of the
Constitution; it merely assured the people that they retained the ultimate
power to define their Constitution. This legalization of fundamental law did
not end disagreement over the constitution of the Union, but it disciplined
that debate and gave it new form. Although the content of constitutional law
always remained contested, the form itself was increasingly accepted.

Judicial enforcement of constitutional law was gradually accepted, but the
courts were not its only medium of definition.≤≠∂ The most powerful ve-
hicle for disseminating and inculcating constitutional law was legal literature.
Prominent examples were The Federalist Papers and Federalist-inspired trea-
tises in the next generation such as James Kent’s Commentaries on American

Law. Judicial opinions written to explain administrative outcomes and col-
lected in reports—a new form of literature themselves—were only one sub-
set of this literature, and for a long time not the most important. Those early
opinions were written in a new way to fit the decisions they represented into a
doctrinal framework, unlike all but a few decisions in the common-law world
at the time. They were instead like The Federalist and similar essays: learned,
self-consciously cosmopolitan, experimental. They were written by ratifiers
like Jay, Wilson, and John Marshall, who wrote not just to settle cases be-
tween litigants but also to persuade citizens at large. Even when the judges
failed in that larger didactic purpose, they did reach lawyers and law students.
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The members of this legal community—as practitioners, officeholders, and
citizens—played a leading role in ‘‘liquidating’’ constitutional meaning in the
coming years.

The creation of constitutional law also entailed a rethinking of consti-
tutional history. Antifederalists at first used history to identify immutable
rights, but gradually they began to exchange the customary basis of constitu-
tions for a consensual one: constitutions became more source than memorial.
And for Federalists, antiquity was never proof of virtue. The past was a
laboratory in which to test institutions. Herein lies a paradox in the remixing
of ancient constitutionalism into constitutional law. Federalists devalued cus-
tom because it hampered their attempt to create a functioning empire. But
the alternative they made to allow experimentation did so among relative
experts: those who could master the ever more refined doctrines of constitu-
tional law. The funneling of most constitutional discussion into constitu-
tional law was thus a double-edged sword. On one side, the discipline of a
legal genre, with its specialized terminology and partial insulation from poli-
tics, tended to make constitutional debate less accessible to average citizens.
On the other, it offered a more effective weapon against governmental abuse
because its doctrine allowed more precise identification of grievances and
offenders as compared with the popular remedies of petition, resistance, and
riot. At the least, constitutional law provided a remedy to some aggrieved
citizens and dissuaded them from resorting to more drastic alternatives.

Thus some scholars like Sylvia Snowiss, Gordon Wood, and Larry Kramer
argue that the Federalists ‘‘legalized’’ and ‘‘tamed’’ the Constitution, mean-
ing that they treated the Constitution like ‘‘ordinary law.’’≤≠∑ But Federalists
never treated the Constitution just like ‘‘ordinary law’’ because they rested it
on the political premise that the Constitution was an engine for imperial
development, which made constitutional law a hybrid of law and politics.
Antifederalists also did not treat the Constitution like ‘‘ordinary law’’ because
they believed that unchangeable rights should be at its core. Both Antifederal-
ists and Federalists recognized that a constitution that was too malleable
would endanger their visions of the Union, whether based on substantial state
autonomy or on a strong central administration. Both sides sought to create
doctrines of limitation that became known as constitutional law. The new
genre was supposed to contain the productive tension between experimenta-
tion and fundamentality. Of course, the new genre was not fully created in the
ratification debate, but the ratifiers began to perform within it.

Therefore, although constitutional law was never fully determinative of
constitutional meanings, it did help cabin those meanings by marking some
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boundaries while allowing competition within them. Constitutional plural-
ism was formalized into doctrines of structural relations. Federalism allowed
vertical differentiation between the states and the federal government, as well
as horizontal variation among the states. Separated powers, or checks and
balances, gave each of the three branches much freedom to construe its
own power, along with some mechanisms to limit the powers of the other
branches. In other words, the framers and ratifiers created institutional space
for pluralism, and they left much of the Constitution’s construction to nor-
mal politics. Consequently, there were institutional pockets in which multi-
ple understandings of the Constitution could develop at any given time and
that gave ample room for changes in those understandings over time.

‘‘Taming’’ is also a misleading term because the new Constitution was
more powerful than older versions, both as a sword for public authority and
as a shield for private rights. In most of the early cases in which the Su-
preme Court exercised judicial review, it upheld congressional legislation
that exceeded the powers granted in the bare text but was consistent with its
‘‘spirit,’’ a spirit emanating from the unwritten premise that the Union was
an empire—unwritten in the Constitution but written all over the ratifica-
tion debate. Supreme Court opinions for the next generation, such as those
by John Jay, James Wilson, and especially John Marshall, rested on that
premise.≤≠∏ Chief Justice Marshall, for example, referred to the United States
as ‘‘our wide-spreading empire,’’ ‘‘this newly created empire,’’ and a ‘‘ris-
ing empire.’’≤≠π That this new jurisprudence was not primarily negative, or
nullifying, is clear from the work of his Court. It was to this imperial premise
that Marshall implicitly referred when he declared, while upholding the
national bank in McCulloch v. Maryland, that ‘‘we must never forget that it is a
constitution we are expounding.’’≤≠∫

In this new empire, colonization was not just of land and Native Ameri-
cans but also of those people who tried to escape it, who made plans for
splinter confederacies and deals with competing empires. The project, again,
was to generate a body of law that would control the states and territories
while also offering the people a way of reestablishing their identity in the
Atlantic world. Federalists and their legatees strove to transform the imperial
‘‘center’’ from a metropolis that imposed law on the periphery into a new
kind of legality based on transcendent rules. This was their answer to the
long quest in North America for a binding imperial law. Because this answer
involved the creation of a juristic elite, it was not accepted by state leaders
who were expanding political access and making political parties the center of
civic identity. So the quest continued.
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Empire State
Constitutional Politics and the Convention of 1821

[T]he friends of rational liberty in all quarters

of the globe have their attention fastened upon

independent, confederated America; in the

front rank of this confederacy, in the most

conspicuous station, stands the great state of

New-York, and the result of the Convention

will decide her fate, perhaps for ever.

Elisha Williams (1821)

Between the ratification of the federal Constitution and the Civil
War, the states controlled most government administration. They were more
powerful in the new Union than the colonies had been in the British Empire
because they absorbed power from two directions: down from imperial in-
stitutions and up from local ones, like towns, counties, and juries, that had
played such a large role in colonial affairs. State preeminence was not pre-
cisely what Antifederalists had tried to secure during the ratification debate.
Most had more local authority in mind. But the Antifederalist specter of an
omnipotent central government remained just that: a specter. The federal
government did not become the behemoth Antifederalists feared because
most citizens did not want it to. As voting requirements fell in the early
nineteenth century and the class of the truly sovereign expanded, state power
became even more preeminent. Constitutionally, the emphasis in the United
States was on the states. The primary instrument of popular constitutionalism
was the state convention, and New Yorkers held a series of state constitu-
tional conventions in the first half of the nineteenth century.
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Popular Sovereignty and State Power

After the Revolution, each state was nearly omnipotent within its
borders. This authority manifested itself in many ways. In New York, the
state was the primary lawmaker, the source of most patronage, and the largest
property owner. Through legislation, public offices, and land grants, the
government interacted with ordinary people everyday. This power, however,
also made it the target of popular grievances. Petitions and resistance were
most often directed at the state government, and this ensured that it, rather
than the federal government, was the site of most constitutional change in
the first half of the nineteenth century.

Most of these constitutional changes actually weakened state government.∞

Within a generation after the Revolution, popular support grew for divesting
the state of much of the power it took from the British Empire in 1777 and
retained under the Constitution of 1787. The most significant changes were
the enfranchisement of almost all white males; clearer separations between
the executive, legislature, and judiciary, which increased competition be-
tween the branches and made state government as a whole less effective; and
an increase in the number of elective, rather than appointive, offices. In
short, state power declined. Yet the Antifederalist animus remained intact,
for these initiatives did not redound to the benefit of the federal government.
Instead, the reforms transferred much authority back to local institutions,
where many Antifederalists had wanted it to be. The story of state constitu-
tionalism in the early Republic is one of resurgent localism and the devolu-
tion of power, a trend that continued through the antebellum period and
ended only with the Civil War and its constitutional aftermath.≤

Most states had several constitutional conventions during the nineteenth
century. New York had five, about one every generation. These conventions
often added, rather than replaced, articles, so that the state constitution grew
in length and detail. When U.S. Supreme Court chief justice John Marshall
contrasted the ‘‘great outlines’’ of a constitution with ‘‘the prolixity of a legal
code,’’ he was speaking of the federal Constitution, not the state constitu-
tions.≥ One reason the federal Constitution remained spare was that for so
long so little of it impinged on everyday life. The opposite was true of the
state constitutions, which the people revised to reflect changing notions
of how government should function each day on the ground. It would be
wrong, however, to conclude that state constitutions became simply super-
statutes that detailed the framework of government. They contained more
than the nuts and bolts of administration. Each constitution also conveyed a
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vision of how the government related to its citizens and expressed the rights
and duties of the people. That is why New Yorkers convened noisily once a
generation to rewrite their constitution.

One consequence of making the state constitution the battleground for
the leading issues of early nineteenth-century politics—patronage, suffrage
requirements, canal funding, taxes, and so on—was that state constitutional-
ism remained much like that in the colonies. In comparison with the federal
Constitution, its raw materials were varied, its participants diverse, and its
direction less predictable. Such diversity and malleability were familiar. State
government was now the site of struggles that had earlier occurred in Lon-
don and at the local level, as well as in the provincial government. Within its
borders New York’s state government had, in legal theory, no competitors.∂

In the late eighteenth and early nineteenth centuries, New York’s govern-
ment was as contentious as ever and more involved in the everyday life of its
citizens.∑ Increasingly, however, political maneuvers implicated the constitu-
tion. This was in part the legacy of endless constitutional attacks on royal
government in the colony and in part because of the people’s new power to
remake their constitution. Suddenly every controversial governmental ac-
tivity was liable to constitutional redefinition. The state’s administration was
constitutional, or not, in the eyes of whichever group happened to be out of
power at the moment.

This highly charged constitutional environment contributed to the growth
of political parties, which organized themselves around competing inter-
pretations of the state constitution. As their influence grew, parties in turn
accelerated the constitutionalization of politics. Groups lobbying for advan-
tage in the state capital needed electoral support. To get it, they had to
persuade voters to join their cause. As the electorate grew, the causes had to
be more compelling to attract a majority, and legitimizing policies in terms of
the state’s constitution was an effective way to appeal to the people. Yet for
two generations after the Revolution, parties themselves remained constitu-
tionally suspect. Many viewed parties in traditional republican terms: as fac-
tions that threatened to corrupt politics and undermine the public interest.∏

This too fueled the constitutionalization of politics as parties sought to iden-
tify their causes with the constitution. Placing a party program beyond con-
stitutional reproach enabled voters to follow a party standard without fear of
participating in corruption. Opponents of organized parties also found it
advantageous to appeal to the constitution. Those out of power and unable to
get back in could go beyond electoral politics and rally the people for a
convention. Conventions were more pure than the legislature, in part be-
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cause all could vote for delegates at a time when many could not vote in
elections for legislators or the governor. Limitations on suffrage became
associated with corrupt parties, and so they fell away as parties struggled to
gain an advantage over each other, claiming to be parties of the people rather
than of politicians.π

New Yorkers held a limited convention in 1801 to settle whether the
governor enjoyed the sole power of nomination in the Council of Appoint-
ment or shared that power with the senators on the council. The convention
passed an amendment giving each member the power to nominate state
officers. The Council of Appointment, which by then had become a strong
instrument of party politics, was again the proximate cause for the next
state convention, in 1821. This time, however, the party out of power—
Republicans under the leadership of Martin Van Buren—demanded far-
reaching reforms, including the elimination of both the Council of Appoint-
ment and the Council of Revision as well as the expansion of the suffrage.
The Van Burenites hoped that a larger electorate would enable them to
defeat Governor DeWitt Clinton, a former Republican who claimed to be
above parties but was increasingly allied with Federalists. The Clintonians
and their allies on the Council of Revision tried to prevent the convention by
disallowing the statute that called for it on the grounds that such a step
required popular approval in a referendum. They succeeded only in delaying
the convention: New Yorkers voted overwhelmingly to hold a convention
with an unlimited mandate.∫

Expanding the Electorate:

The Constitutional Politics of Suffrage Reform

When the state constitutional convention opened in August 1821,
the reduction and equalization of suffrage qualifications already had broad
support. There was no need for separate classes of voters, most believed,
because America did not have separate legal estates. Thus, suffrage qualifica-
tions for gubernatorial and senatorial elections should be equal to those
for assembly elections. ‘‘Here,’’ one delegate exclaimed, ‘‘there is but one
estate—the people.’’Ω In addition, there was support for reducing all those
qualifications. The drafters took their cue from the elections to select dele-
gates to the federal ratification convention back in 1788; that act had em-
powered all men who paid taxes or worked on the state’s roads to vote for
delegates to the Poughkeepsie convention. A similar standard was used for
electing delegates to the 1821 convention.∞≠ Now this standard was extended
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to all elections. Yet not everyone wanted to eliminate all requirements, and
some wished to increase them for some state citizens: African Americans.

Those wary of suffrage expansion recurred to the traditional republican
principle that a man who did not hold enough land to support himself lacked
the independence to participate in politics. Concern centered on wage la-
borers. Would urban workers simply follow the instructions of their em-
ployers? ‘‘That man who holds in his hands the subsistence of another,’’
Chief Justice Ambrose Spencer warned the convention, ‘‘will always be able
to control his will.’’ Some saw New York City as swarming with laborers who
were dependent on their masters, and they invoked Thomas Jefferson’s criti-
cism of cities. Spencer called cities ‘‘sores’’ on the ‘‘body politics,’’ and Chan-
cellor James Kent referred to New York City as ‘‘the future London of
America,’’ destined to be a home of ‘‘pauperism.’’∞∞ To prevent urban la-
borers from becoming an important factor in state politics, Spencer pro-
posed retaining property qualifications at least for elections to the state sen-
ate. Kent agreed. ‘‘Society is an association for the protection of property as
well as of life,’’ he declared, ‘‘and the individual who contributes only one
cent to the common stock, ought not to have the same power and influence in
directing the property concerns of the partnership, as he who contributes his
thousands.’’ It was not, as John Jay had said a generation earlier, that the
people who owned New York ought to govern it.∞≤ Property ownership was a
proxy for responsibility. Property was also, Kent believed, ‘‘a sheet anchor
amidst the future factions and storms of the republic.’’∞≥ It was an antidote to
party. In addition, men of property supported civic institutions like churches,
schools, and hospitals. To them, Spencer claimed, ‘‘we owe all the embellish-
ments and the comforts and blessings of life.’’ Delegates from the rural
counties had another reason for preserving the property requirement: it
favored their constituents. Property qualifications fostered rather than inhib-
ited democracy, believed Abraham Van Vechten of Albany County, because
they protected ‘‘common farmers—the stable pillars of the state.’’ In con-
trast, free suffrage would empower transient urban workers, who did not take
democracy seriously.∞∂

These traditional arguments could not hold back the tide of suffrage liber-
alization. All men, claimed delegate John Cramer, were dependent. ‘‘The
rich man is as dependent on the poor man for his labour, as the poor man is
on the rich man for his wages.’’ Then Cramer added an analogy aimed
directly at Chief Justice Spencer and Chancellor Kent, attacking their con-
servatism while acknowledging that, as judges, they represented the ideal of
independence: ‘‘I know of no men who are more dependent on others for
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their bread and raiment, than the judges of your supreme court are upon the
legislature, and who will pretend that this destroys their independence.’’∞∑

David Buel argued that the fear of landless mobs was misplaced. America was
not Europe; there was no legal distinction between those who owned land
and those who did not. Primogeniture had been abolished, entail prohibited,
and ‘‘an entire revolution has taken place in regard to real property.’’ Most
men held some property. All had the opportunity to do so. In this society, the
key to independent judgment was education, not property. The common
schools would ensure that citizens safeguarded their freedom.∞∏ In the mean-
time, the vote itself was the primary way to protect rights.∞π Property was no
longer the best measure of public merit or independence. Property was be-
coming a private affair, a notion that was formalized in legal doctrine and had
ramifications for the rest of the century.

Other evidence besides land ownership could indicate independence. Pay-
ing taxes was one. Serving in the militia was another. Working on public
projects was a third. Each sort of public participation gave the individual a
stake in society similar to a freehold. Samuel Young spoke for the drafting
committee when he declared that ‘‘all who sustain public burdens, either by
money, or personal services, should be entitled to vote.’’∞∫ These substitute
requirements would also exclude many African American males. General
Erastus Root thought that black men could be excluded because they were
not called on to serve in the militia. He also feared that black voters, many of
whom lived in New York City, would skew elections so that ‘‘the whole state
would be controlled by a few hundred of this species of population.’’ Root
assumed that African Americans would vote as a bloc, and others agreed.
John Z. Ross, a delegate from western Genesee County, believed that the
push for racial equality was nothing but a partisan maneuver by those who
‘‘expect to control their votes.’’∞Ω

Those who opposed racial discrimination, like Peter A. Jay and James
Kent, were leading Federalists. Their party did enjoy the support of most
black voters and did not want to lose it.≤≠ However, their opposition to state-
enforced discrimination cannot be reduced to party politics. They also ap-
pealed to legal and equitable arguments. Jay, the son of John Jay, pointed out
that many black men who could vote under the original constitution would
be excluded under the new one and thus stripped of a vested right. Such
discrimination would ‘‘stain the constitution’’ in a state that had long ago
‘‘taken the high ground against slavery.’’ Kent suggested that such discrimi-
nation might violate the privileges and immunities clause of the federal Con-
stitution.≤∞ The bid to raise property qualifications was not merely partisan.
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Racism spread across the convention floor too. Samuel Young of Saratoga
declared that African Americans were ‘‘not competent’’ to vote and would sell
their votes.≤≤ In the end, the convention eliminated property qualifications
for white men but increased those for black men, who now had to possess a
$250 freehold. Under the new constitution, 90 percent of white men could
vote, but only a small fraction of black men met the discriminatory property
qualification.≤≥

From Conciliar to Executive Government

The drafters of the 1777 constitution had internalized most of mech-
anisms of imperial governance within the state in two new councils. One was
the Council of Appointment, which appointed most executive officers. The
other was the Council of Revision, which reviewed all legislation and had a
qualified power to veto it. They proved controversial for two related reasons.
First, the councils mixed executive, legislative, and judicial officers, which was
increasingly viewed with suspicion. The coalescing wisdom was that mem-
bers of each branch should remain within their own sphere and check the
ambitions of the other branches, not combine in hybrid institutions. It was at
the state level that the doctrine of separated powers was refined. During the
colonial period, the powers to be balanced were the royal executive and the
colonial legislature. The states domesticated the executive and experimented
with ways to redefine the balance between it and the legislature.≤∂ Second,
parties used the separation-of-powers doctrine as a political weapon, invok-
ing it when threatened by another party’s dominance in one institution of
government, especially the Council of Appointment. So, while the state con-
stitution shaped New York’s tumultuous political culture, politics in turn
generated pressure for constitutional amendment.≤∑

These two councils, of Appointment and Revision, were catalysts for con-
stitutional change. The constitution of 1777 vested the power to appoint
almost every civil and militia officer in the Council of Appointment, drawing
that power down from the British Empire and up from local jurisdictions.
The governor and four senators, selected by all senators, formed the council.
Every legal transaction involved a state officer, making the appointment
power a pervasive force in the life of the ordinary citizen. The convention of
1801 was designed to weaken the governor’s power to nominate executive
officers throughout the state. The 1821 convention abolished the council and
distributed the power of appointment among the governor, the legislature,
and the people in local elections.
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In 1801, Federalist governor John Jay found himself with a Council of
Appointment in which Republicans were a majority. To increase his power in
the council, Jay claimed that the governor had the sole power to nominate
public officials; after nomination, the full council could vote to confirm or
reject the appointment. But the other councillors claimed an equal power of
nomination, not just an equal vote to confirm. If they succeeded, the Re-
publicans would nominate and then confirm only Republican officers and
frustrate the governor’s ability to appoint Federalists. To settle the dispute,
Jay sought declaratory opinions from the legislature and the state judiciary.
Both declined.≤∏ The legislature then called a limited constitutional con-
vention to resolve the question, and after a short two weeks of work, the
convention sustained the Republican interpretation. Under the 1801 amend-
ment, each member of the council could nominate officeholders, and then
each member had an equal vote to select among those nominated. This con-
vention also reapportioned the legislature and reduced the number of rep-
resentatives in each house.≤π Giving each member—senators as well as the
governor—the power to nominate executive officers helped transform the
council into a patronage machine. The party that controlled the senate
would control most appointments within the state, which raised the stakes in
legislative elections. Those who fared poorly in elections railed against the
council. Thus, opposition to it shifted after each election.

The convention of 1821 abolished the council and gave the governor the
power to appoint superior court judges as well as militia officers. The legisla-
tive houses had the power to appoint the secretary of state, comptroller,
treasurer, attorney general, surveyor general, and commissary general. The
courts appointed their own clerks. County supervisors and the county courts
nominated justices of the peace. And sheriffs were elected at the county
level.≤∫

The abolition of the Council of Appointment was not controversial. But
giving the governor the power to appoint most executive positions was.
Democrats associated with Martin Van Buren moved to make almost all
positions appointive. Several delegates feared, however, that vesting all ap-
pointments in one person would make the governor too powerful: a new
governor, at the head of a party, would sweep clean all offices. On this score,
the appointment of justices of the peace was particularly contentious and
gave rise to an unusual alliance between radical Democrats, who favored
making most offices elective, and high Federalists, who feared that the judi-
ciary would become a patronage mill. Federalists may also have feared losing
their control over the courts.
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Chancellor Kent took the lead in opposing gubernatorial appointment of
justices of the peace. That would exacerbate ‘‘faction or corruption’’ in the
selection of officers who, more than any others, were supposed to be de-
tached from party spirit. He cited Sir Edward Coke for the proposition that
the English had once elected justices of the peace, which was ‘‘evidence of the
popular genius of the ancient English constitution.’’≤Ω Ancient constitution-
alism could still be invoked as a bulwark against central control, even within a
republican state. Central appointment, on the other hand, would generate
abuse. ‘‘The great value of these local appointments,’’ Kent argued, ‘‘is that
they weaken by dividing the force of party. They will break down the scheme
of one great, uniform, organized system of party domination throughout the
state, and they will give to the minor party in each county, some chance for
some participation in the local affairs of the county. . . . The future happiness,
and, I might almost say, the future destiny of the people of this state, turn
upon such an arrangement.’’≥≠

Kent supported popular election as a way to oppose partisan appointment.
Others saw positive benefits in local election. Peter Jay warned that courts
dependent on the governor would ‘‘crush the minority’’ by persecuting politi-
cal opponents. Local elections would be free of these designs. Indeed, they
would help insulate local interests from state oppression. Jay analogized the
state-local relationship to that between the federal government and the state.
The ‘‘great secret’’ of the federal Constitution’s success ‘‘consists in the nu-
merous partitions of power which it makes, and its distribution to the various
members which compose it, of the right to regulate all their local concerns.’’≥∞

The same partitions and distributions of power that marked federalism were
needed within the state. Federalists like Kent and Jay saw local influence as
one of the last bastions of their party’s power. Peter Van Ness, who was more
sympathetic to democracy than Jay or Kent, had faith in the people rather
than in party managers associated with governors. He justified popular par-
ticipation in the legal system by analogizing it to the jury: if the people could
render verdicts in courts, they could select the judges too. The people would
show good judgment, favor men they knew personally, and elect ‘‘peace-
makers.’’≥≤

Against this pressure, Van Buren claimed that he opposed local election
not because he distrusted the people but rather because he feared that elected
judges would be biased against their political opponents. That, not central
appointment, would politicize legal administration.≥≥ He supported a com-
promise in which county boards of supervisors would nominate a list of
justices of the peace, and each court of common pleas would nominate a list;
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if the lists were not identical, the governor would select names from the two
lists. This method of appointment was finally accepted. In practice, it gave
the appointment power to the governor. Opposition to this procedure soon
emerged on the grounds that it gave the governor and his party too much
power to control local administration. In 1826, an amendment passed that
made the justices elective by the towns.≥∂

Once let loose in the 1821 convention, the principle of electing local
officials, especially electing judges, was hard to cabin. Amid the debate on
justices of the peace, one delegate proposed electing sheriffs. Van Buren
voted against it, presumably because it decentralized the appointment of
executive officers. High Federalists like Kent opposed it too, which made for
another curious alliance. The Federalists feared that sheriffs would become
vengeful office seekers. Justices of the peace were, presumably, trained to be
impartial. Sheriffs were not. Local election of these powerful officers would
only excite the ‘‘party feelings’’ that the constitution should mitigate. ‘‘[P]etty
intrigue would be made the order of the day,’’ predicted Nathan Williams,
‘‘and every county in the state would be thrown into convulsions.’’ A sheriff
could be expected to ‘‘visit upon his unfortunate enemies with a most cruel
and destructive vengeance’’ while excusing his friends, so that ‘‘no monies
would be collected from them, except through rules and attachments almost
without end.’’≥∑ In addition, the plan would weaken the governor and turn
the state into ‘‘a confederacy of counties’’ much like the confederation of
states before the federal Constitution. Rufus King analogized the sheriffs in
the counties to the federal marshals in states; one was a state official, the other
a federal official. No one would allow state election of federal marshals, so
why permit local county election of state sheriffs? The sheriff was one official
who had to be a gubernatorial appointee.≥∏

Erastus Root and other democratic Republicans rejected the analogy be-
tween the state and the federal government, and they denied that a sheriff
should be a ‘‘tool in the hands of the executive.’’ The election of sheriffs was
a way of returning power to citizens, ‘‘to give to the people some of the
wheat—not the chaff only.’’≥π These arguments won the day, and much of the
future too. Under the 1821 constitution, sheriffs were chosen in county
elections, a precedent expanded to justices of the peace and city officials
under an amendment in 1826 and all state judges two decades later.≥∫

The Council of Revision was almost as controversial as the Council of
Appointment. It comprised the governor, Supreme Court judges, and the
chancellor. By the second decade of the nineteenth century, the council
seemed to many to violate the separation of powers. But what would take its
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place? Most delegates at the 1821 convention believed that a gubernatorial
veto offered enough protection against unwise legislation. But some thought
that even this veto was unnecessary. Should there be any veto? Or should all
bills passed by both houses instantly become law?

The problem with the council, thought Republican Daniel Tompkins, was
that it had not limited itself to constitutional objections; it also rejected
statutes on the basis of policy.≥Ω He knew this to be true because he had sat on
the council for thirteen years as a governor and then as a supreme court
judge. His premise was that constitutional and political disallowance in-
volved two qualitatively different standards. The assumption that constitu-
tionality was a special determination pervaded the debate. Accordingly, the
nature of the judiciary became pivotal in the discussion of what would replace
the Council of Revision.

Most agreed that the governor should hold a legislative veto, subject to
legislative override, but remained concerned that this was not a sufficient
check on the legislative process, especially when one party dominated state
government. Delegates spanning the political spectrum agreed that the judi-
ciary offered at least some protection against bad legislation. Unlike in some
states, such as Kentucky, judicial review had broad support among New
Yorkers.∂≠ Peter R. Livingston argued that a veto was unnecessary because
judges and juries would nullify statutes that interfered with the people’s liber-
ties. ‘‘If the judicial department but do their duty,’’ he told the convention,
‘‘all laws in violation of the Constitution are but as blank paper.’’∂∞ The
institutions of judicial review and jury nullification were more effective than
the Council of Revision, which defied the separation of powers. Judicial
review offered a better check on dangerous legislation than the council or the
governor, and it separated judges from mere policy decisions. Putting judges
on a political body like the Council of Revision risked contaminating the
legal process with politics. ‘‘God forbid the time should ever arrive,’’ declared
John Duer, ‘‘when suitors shall be anxious to inquire into the political senti-
ments of the judge by whom their causes are to be heard.’’∂≤ Ezekiel Bacon, of
Oneida County, supported the gubernatorial veto, but even without it an
unconstitutional law would have a short life. A statute that was ‘‘clearly un-
constitutional’’ would be tested in the courts, where it would be ‘‘annulled,
the great principles of the constitution preserved, and the sacredness of pri-
vate rights effectively maintained.’’∂≥ If the governor had a sole veto, the
anomalous council would be gone, and judges would be insulated from the
legislative process. The judges’ role would be limited to reviewing the consti-
tutionality of those statutes in individual cases. New Yorkers saw judicial
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integrity and judicial review as antidotes to partisan law making. Almost all
delegates, regardless of party, embraced the ideal of judicial independence
and the institution of judicial review. Courts offered ballast against partisan
legislatures, and judges were supposed to ‘‘annul’’ statutes that were ‘‘clearly
unconstitutional’’—but only such statutes.

Martin Van Buren leveled one last charge against the Council of Revision:
its published opinions had become fodder for partisan politics. One example
was during the War of 1812. Chancellor Kent had objected to a few of the
state’s military measures, particularly the Conscription Act. His opinions
‘‘were industriously circulated throughout the state to foment the elements
of faction. . . . The object of those objections was to impress the public mind
with a belief that their representatives were treading under foot the laws and
constitution of their country.’’ The problem was that the council objected
on political rather than constitutional grounds. In addition, council members
sometimes released their opinions even when they were outvoted and the
council as a whole approved legislation. In this instance, Kent’s objections
had not persuaded the council, but nonetheless he sent his opinions to the
newspapers. Years later in his Autobiography, Van Buren complained that
Kent ignored the overwhelming legislative majorities that had passed the acts
and did not limit himself to ‘‘constitutional grounds, expressed with modera-
tion,’’ but also invoked political grounds. Van Buren also believed that Kent’s
additional public statements implied that the state government was in the
hands of a cabal.∂∂ Elimination of the Council of Revision would remove
judges from politics—and take away a platform that Federalist judges had
used to criticize Republican administrations.

The removal of politically motivated judges would have the same effect.
If all delegates seemed to agree that judges had the power to determine
the constitutionality of legislation, they disagreed about whether the sitting
judges were capable of the task. Some of the Republican animus against the
judges derived from their political affiliation. Therefore, in addition to elimi-
nating the council, the convention terminated all five judges on the Supreme
Court. Three of the Supreme Court’s judges—Chief Justice Ambrose Spen-
cer and Associate Justices William Van Ness and Jonas Platt—were in the
convention. Spencer, who rarely hid his political inclinations, was in particu-
lar a lightening rod. The politics of the issue were apparent to all. ‘‘[W]e are
about to make a constitutional provision which has no other object than that
of pulling from our bench of our supreme court certain individuals who have
become odious to a portion of the community,’’ complained David Buel. ‘‘It
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will be a disgrace to us.’’∂∑ Most of his colleagues disagreed. The justices were
dismissed when the new constitution took effect, and the governor had sole
power to appoint replacements.∂∏

Popular Sovereignty and the Rule of Law

The convention of 1821 demonstrated how much had changed in
New York’s political culture a generation after the ratification debate. The
federal Constitution was not a brooding omnipresence in the convention.
Instead of fear of a strong central government, there was new worry of a
powerful partisan state government. Here, the federal Constitution provided
a model of how to divide and limit power. If the debate in 1787 and 1788 had
been about the extent of the state’s reserved powers, the debate in 1821
explored how to discipline that power to prevent a single party from domi-
nating the state. The new state constitution represented an attempt to de-
volve authority back to local governments and constitutionalize the practical
authority they had long enjoyed. Institutional remnants of the British Em-
pire that eroded local power, namely, the councils of Revision and Appoint-
ment, were eliminated. A streamlined executive received a new veto and the
sole power to appoint most top officials. A majority of the legislature was
free to pass any legislation so long as it could get the governor to sign.
The exception was any law granting a corporate charter or appropriating
money for a local or private purpose, which now required a two-thirds super-
majority. This limitation on legislative power started a trend that became
more restrictive in state constitutions written during the rest of the nine-
teenth century. The state’s chartering of banks and its financing of the Erie
Canal, which opened in 1825, led to large public debts and concern about
whether the government was financially prudent or corrupt. Supermajority
requirements were supposed to ensure that such projects were in the public
interest. They also diminished the legislature’s power, creating space for
other nodes of authority—such as the legal elite on and off the bench.∂π

The convention agreed that two important checks on state power re-
mained. One was that of the voters. The other was the ability of private actors
to test the constitutionality of legislation in the courts. Political parties tried
to harness the first check; legal mandarins like James Kent tried to control
the second by defining the constitutional protection of private rights. Nei-
ther check was absolute, and popular support for each varied over time.∂∫ But
both received formal elaboration in New York, where they served as models
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for much of the rest of the nation. The party system’s definition of constitu-
tional meaning, through electoral politics, and the elite bar’s attempt to
control constitutional interpretation in treatises, schools, and courts were
complementary rather than antagonistic. Founders of the party system and
leaders of the legal culture each claimed to represent the rule of law and the
people. One opened access to politics for many ordinary men, and the other
retained mastery of an increasingly complex legal science. They did not
always coexist peacefully, but most of the time they did. When they did not,
there was always the threat of a new state constitutional convention that
might, like the one in 1821, terminate the judges and start anew.

Even the individuals who helped build these institutions could work to-
gether effectively. No politician in the early nineteenth century more per-
sonified the promise and limits of parties as vehicles of popular sovereignty
than Martin Van Buren. No judge better embodied the ideal of law as a check
on legislative excess than James Kent. A generation earlier, men like this
might have found more than one occasion to scorn, criticize, and perhaps
slander each other. Because they held such divergent views of the state’s
political culture, it is not inconceivable that they could have found themselves
at the far end of politics, in a duel.∂Ω Neither man was temperamentally suited
to such conduct. Indeed, they enjoyed amicable relations. But more was at
work than personality. Civility was the new coin of the constitutional realm.
Good faith opinions in politics and disinterested judgment in the courts were
common denominators between men like Van Buren and Kent. After Kent
objected to the state’s war measures in 1814, he refrained from public com-
ment on politics while on the bench. Van Buren praised him for this; Republi-
cans only wanted to see judges ‘‘devote their time to the studies and duties of their

office.’’ This master of party politics claimed that disinterested judgment,
rather than policy outcome, was the key to good judging. ‘‘I do not believe,’’
Van Buren said of Kent, ‘‘that he ever, in his long and honorable career, did an
act whatever may have been its error, that he did not at least conscientiously
think to be right.’’∑≠ All agreed that Kent was a studious judge; Republicans
just did not want him to be a political participant too. Van Buren reported that
Thomas Addis Emmet, an Irish immigrant lawyer, called Kent ‘‘a learned and
able judge—but a poor Jury-man’’ because he had so little experience ‘‘with
the world.’’∑∞ Law and politics required different skills.

Kent might have agreed with much of this. According to Van Buren, Kent
returned the compliment to the politician, praising him years later as a ‘‘very
good President’’ who did ‘‘nothing of which either of us has any reason to be
ashamed’’ and apologizing for opposition in the past.∑≤ After the War of 1812,
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which marked the end of the Federalist Party as a force in politics, Kent
concentrated on the law. But law for him was no dry science, detached from
the way people lived every day and from their visions of how they wished to
live in the future. Included in his role as a judge and chancellor was state
constitution making, which is why he felt no reluctance to participate in the
1821 convention. Kent never lost his keen sense of the legal culture’s power
to guide the people in the exercise of their political power.
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An Empire of Law

All former empires rose, the work of guilt,

On conquest, blood, or usurpation built:

But we, taught wisdom by their woes and crimes,

Fraught with their lore, and born to better times;

Our constitutions form’d on freedom’s base,

Which all the blessings of all lands embrace;

Embrace humanity’s extended cause,

A world of our empire, for a world of our laws. . . .

David Humphreys (1786)

In an early pamphlet calling for revision of the Articles of Confedera-
tion, Noah Webster warned the state governments that ‘‘selfishness’’ led to
‘‘self-ruin, and that provincial interest is inseparable from national interest.’’∞

Webster is best remembered for his American Dictionary of the English Lan-

guage, published in 1828 and the culmination of his long search for an Ameri-
can lexicon. That effort began a half century earlier when Webster published
A Grammatical Institute of the English Language (1783), in which he argued that
it was the ‘‘duty’’ of the new Americans ‘‘to attend to the arts of peace, and par-
ticularly the interests of literature; to see if there be not some errours to be
corrected, some defects to be supplied, and some improvements to be intro-
duced into our systems of education, as well as into those of our civil policy.’’≤ In
the 1780s, some thought it ‘‘strange’’ that Webster and others were already
demanding a new American literature, ‘‘but a little while agone twas almost bold
to suppose it would not tarnish the Alphabet of Europe to wrap it around an
American Idea.’’≥ The Revolution proved otherwise. Now a new literature was
needed to express those new American ideas. As with literature, so too law. The
projects were not just parallel; they involved the same people. Lawyers were
often writers and promoters of a national literature, like Webster himself.∂
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Language and law were both central to national identity in early modern
Europe and in postrevolutionary America. The German philosopher Johann
Gottfried Herder and other late eighteenth-century counter-Enlightenment
thinkers explored the tension between universal principles and national cul-
tures. Their efforts helped generate the idea that different environments
bred different cultures.∑ Webster read Herder and other romantic theorists
and sympathized with their celebration of cultural distinctions. Law and
language suffered from similar conditions. Webster’s earliest concern was
uniform pronunciation. He believed that dialects undermined cultural na-
tionalism. Here Webster put aside his celebration of cultural diversity: within
a national jurisdiction, variety was detrimental. Pronunciation was a prime
example. ‘‘Every county in England, every State in America and almost every
town in each State,’’ he complained just after the Revolution, ‘‘has some
peculiarities in pronunciation which are equally erroneous and disagreeable
to its neighbours.’’ The reason was that grammatical instruction was left to
‘‘parents and nurses—to ignorance and caprice—to custom, accident or
nothing.’’ All of this prevented national uniformity.∏ The remedy in linguis-
tics was a standard manual and, ultimately, an American dictionary. An expert
like Webster, believing that he had the public interest at heart, would instruct
the young how to pronounce and spell their nation’s language. The remedy
in law was stronger government, laid out in a new constitution. The postco-
lonial projects of creating national language and law both involved an inter-
play of popular participation and elite persuasion. All this was part of the
Federalist attempt to forge what historian John L. Brooke calls a ‘‘consensual
and unitary public sphere’’: a didactic elite would lead the way, and the people
would choose to follow.π

A few years later, Webster supported the federal Constitution as an in-
stance of his cultural theory at work. The framers excelled at adjusting the
wisdom of tradition to the special environment of America. Alongside ‘‘the
fabled demi-gods of antiquity’’ would lie the ‘‘names of those men who have
digested a system of constitutions for the American empire.’’ He converted
common-law customary theory into an American mode of improvement.
The past provided numerous constitutional resources; the new Americans
could select the best to improve their own. ‘‘In the formation of our constitu-
tion, the wisdom of all ages is collected—the legislators of antiquity are
consulted—as well as the opinions and interests of the millions who are
concerned. In short, it is an empire of reason.’’∫

Tradition, wise selection, and the consent of millions: these provided the
perfect balance between experience and innovation. It was ‘‘the duty of every
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citizen to examine the principles of [the Constitution], to compare them with
the principles of other governments, with a constant eye to our particular
situation and circumstances.’’ In practice, this meant comparing the Consti-
tution with ‘‘the two best constitutions that ever existed in Europe, the Roman

and the British.’’ Intelligent observers would aid the people in this process.
Point by point, Webster maintained that the federal Constitution marked
‘‘an improvement on the best constitutions that the world ever saw.’’ If it was
ratified, those citizens would ‘‘enjoy the blessings, which heaven has lavished,
in rich profusion, upon the this western world.’’Ω Webster concluded that the
Constitution embodied his ideal of cosmopolitan adaptation and nationalis-
tic innovation.

In 1828 Webster at last completed his American Dictionary. It was neces-
sary because the English language was not the same in the United States as it
was in England. ‘‘[A]lthough the body of language is the same as in England,
and it is desirable to perpetuate that sameness, yet some differences must
exist.’’ Different lands required different words to describe those lands. To-
pography and environment, for example, varied across the globe. ‘‘But the
principal differences between the people of this country and of all others,’’
Webster maintained, ‘‘arise from different forms of government, different
laws, institutions, and customs.’’ Some English laws were irrelevant in the
United States, those regulating hunting, hawking, and heraldry, for example.
‘‘On the other hand, the institutions in this country which are new and
peculiar, give rise to new terms or to new applications of old and which will
not be inserted in their dictionaries, unless copied from ours.’’ These institu-
tional differences were subtle but important. One example was the noun
‘‘justice,’’ or judge. English dictionaries defined it as ‘‘one deputed by the
King to do right by way of judgement—he is a Lord by his office.’’ But in
America this monarchical definition made no sense. Similarly, ‘‘Constitu-

tionally is defined by Todd or Chalmer, [as] legally, but in this country the
distinction between constitution and law requires a very different definition.’’∞≠

An American dictionary would explain differences of meaning hidden behind
a common vocabulary.

With new connotations came a distinctive ‘‘idiom’’ whose premier stylists,
Webster believed, included ‘‘the authors of the Federalist,’’ his old acquain-
tance Chancellor Kent, and the legal reports coming from federal and ‘‘some’’
state judges. This flourishing of national legal literature encouraged him.
Webster’s goal was to ‘‘purify’’ the language, by which he meant ‘‘giving it
more regularity and consistency in its forms, both of words and sentences;
and in this manner to furnish a standard of our vernacular tongue, which we
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shall not be ashamed to bequeath to three hundred millions of people, who are
destined to occupy, and I hope, adorn the vast territory within our jurisdic-
tion.’’∞∞ At the same time, jurists were also attempting to define that vast
territory and the millions destined to occupy it. The goal was to make the
territory and its people citizens of a single jurisdiction rather than several.

James Kent’s Cosmopolitan Law for America

James Kent provided the legal complement to Webster’s Dictionary

in his Commentaries on American Law, published in four volumes between
1826 and 1830.∞≤ Yet Kent was less concerned with separating America from
Britain than with making the United States a single jurisdiction while at the
same time keeping it within the pale of European civilization. When Kent
was completing the Commentaries, a young law student asked him about
the condition of American law when he became a state judge in 1798. ‘‘We
had no law of our own,’’ Kent replied, ‘‘and nobody knew what it was.’’∞≥ This
was misleading. Kent was referring to the lack of published judicial reports,
not the absence of a legal system or profession.∞∂ But it was the sort of thing
this former state chief justice, chancellor, and legal writer might have begun
to believe when he compared his own education in English and European
sources of law with the growing American literature available in the late
1820s. ‘‘We’’ were citizens of the United States, newly independent at the
time that Kent had secluded himself to study law when Yale College sus-
pended classes in the middle of 1779. The ‘‘law’’ was learned through Sir
William Blackstone’s Commentaries on the Laws of England, English reports
and histories, procedural handbooks, and continental European treatises.∞∑

Even more important was the apprenticeship, the practical education that
immersed the clerk in the oral tradition of the common law and taught him
how to interpret the profession’s literature. This law comprised common law,
some English statutes, and state statutes. There was no sense of an Ameri-
can law.

A generation later, Kent implied, there was an American law, and it could
be found in many state and federal reports and in his Commentaries.∞∏ Ameri-
can law was no longer colonial law, and the most important aspect of this
transformation was that English common law was becoming simply the com-
mon law: a transatlantic body of principles as well as a way of reasoning about
law, not the procedures and rules of decision in the jurisdictionally limited
English royal courts. To be sure, many of the procedures and rules invoked in
day-to-day litigation in New York were the same in 1798, and 1828, as they
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had been in, say, 1768. Some of the lawyers practicing in 1798 had practiced
in the colonial period. Most had been trained by colonial lawyers. Law was a
conservative business. The working knowledge of its practitioners depended
heavily on three sources: student education, the continuous training ob-
tained while practicing, and the profession’s reference literature. For law to
change, one or more of these institutions of legal culture had to change.

Federalist lawyers and their heirs restructured each of these institutions.
They did not—or could not—do so directly through legislation. Federalist
influence was never strong in most state legislatures, including New York’s,
and it weakened after the election of 1800, in which Thomas Jefferson and
his Republicans swept most of the country. Instead, Federalists turned to the
nonlegislative dimensions of law and legal training, the areas of legal culture
that were beyond the reach of electoral politics. They established new law
lectureships and schools to educate aspirants to the bar.∞π They formed pro-
fessional associations and literary clubs to educate one another in law and
related arts. They published a new professional literature. They did some-
thing else too: they added a new layer of theory to English law. In daily
transactions and litigation, most legal rules remained the same as they had
long been: the conventions of their courts. But increasingly these conven-
tions were seen as rules: abstract mandates detached from the jurisdictional
apparatus that enforced them. Many participated in this transformation, but
it was primarily Federalist lawyers who reshaped the law into bodies of doc-
trine not rooted in any single jurisdiction.

The object was legal uniformity, but this was a means to the further end of
political unity. Uniform substantive law would help bind the original states
and provide a prefabricated legal infrastructure for new ones out west. The
purpose of Kent’s Commentaries, as the author told a friend, was ‘‘to discuss
the law as known and received at Boston, New York, Philadelphia, Baltimore,
Charleston, &c. and as proved by the judicial decisions in those respective
states.’’ He focused on the Atlantic trading ports and confessed that he did
‘‘not much care what the law is in Vermont or Delaware or Rhode Island, or
many other states. Can we not assume American common law to be what is
declared in the federal courts and in the courts of the states I have mentioned
in some others, without troubling ourselves with every local peculiarity? I
shall assume what I have to say, to be the law of every state, where an excep-
tion is not shown, because I mean to deal in general Principles and those
positive regulations, legislative and judicial, which constitute the basis of all
American jurisprudence.’’∞∫ Kent assumed that judges in these leading cities
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would generate the best, most consistent law. Provincial variation was an
‘‘exception’’ to these ‘‘general principles.’’

The project of legal unification began during the ratification debate with
constitutional law and soon spread to other areas of law, helping to give shape
to those areas as substantive fields of law. Rules, and therefore the rights they
defined, preceded remedy.∞Ω Personnel and procedure remained important.
Federalists were concerned about the quality of federal administrators. They
continued to question the relevance of localist institutions like the jury, de-
fended an independent judiciary, and helped engineer judicial review. In the
long run, however, they failed to control the state and public judiciaries. But
if they could not control decision making directly, they could try to control
the raw material on which decisions were made: the reports, treatises, hand-
books, and educational institutions that inculcated law’s purpose. In place of
an administrative empire, of great leaders surrounded by gifted advisers,
emerged an empire of law: of painstaking acculturation of lawyers and judges
in a supposedly nonpartisan legal culture. This was the vision of lawyers like
Kent and Joseph Story who came of age during and just after the ratification
debate and revered the founders. It was the vision of the commentators who
followed the glossators.

Federalists and their heirs defined their new law primarily in terms of
coherent maxims and principles, printed it in books, and fitted it within
the newly clarified hierarchy of American law. Constitutional law was atop
this hierarchy, statutes next, and common law at the bottom. Yet the newly
clarified substance of the common law helped define both constitutions and
statutes, a cross-fertilization that belied the strict lines between the three.
Whether or not there would be a pyramid of sovereign institutions, there
would be a hierarchy of legal genres. Packed in books such as The Federalist

Papers, court reports, jurisprudential treatises like Kent’s Commentaries and
others—so many of them conceived in the imperial context of New York—
the law became portable in a way the old British imperial agents had only be-
gun to imagine. Law conceptualized as substantive fields of doctrine proved a
more effective mechanism of constraint against popular resistance and po-
litical dissolution in a large empire than procedure and personnel alone.
Inculcated in students, practitioners, and judges alike, rather than enforced
by government administrators from above, these books did much to define
American law. Since for so long so little else of American culture differed
from British, this law helped define Americans as well. Soon judges, lawyers,
and juries in far-flung outposts pored over those new legal sources with lit-
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tle regard for the spatial, social, or political distance separating author and
reader as Federalist law traveled far beyond its matrix. When they applied
this American law, they defined themselves as American citizens. They per-
formed the abstract ideal of union on the ground in Cincinnati, Indianapolis,
and beyond.

Some books were new, but the old ones remained. And much in the new
was not new. Many of the sources that James Kent used to elaborate Ameri-
can law were European. His Commentaries were part of an early modern
tradition of national institutes that were written as new nation-states released
themselves from the grip of the Holy Roman Empire and its ius commune.
An institutionalist had two objectives: to unify national law and distinguish
it from an international body of law. Blackstone’s Commentaries fitted the
model, and from this angle all Kent did was domesticate the institutionalist
structure, drawing a baseline for further nationalist experimentation. To the
historian of legal literature, Kent’s law appears Anglo-European in form.≤≠

As an institutionalist, Kent wanted first to present the law as uniform
across the United States. This required subjecting the primary law-making
bodies, state legislatures and state courts, to external standards, both federal
and international. But American legal federalism changed the institutionalist
mission. While many European institutionalists had grappled with the prob-
lem of internal legal diversity and viewed their institutes as projects of uni-
fication, their primary goal was to distinguish national law from continental
ius commune, and the provinces they dealt with in their kingdoms did not
have constitutional protection. Overcoming state jurisdictional boundaries
proved more difficult than overcoming what one early modern French in-
stitutionalist dismissed as ‘‘the very diffuse and often stupidly varying cus-
toms of this Kingdom.’’≤∞ Similarly, in Europe there was often a reciprocal
influence between institutes and codes. Nationalist jurists wrote institutes,
and national legislatures drafted codes.≤≤ But Kent and other Federalist heirs
resisted most codification efforts because they arose at the state rather than
the national level. The federal government lacked the power to enact a
private-law code.≤≥ Federal control over state law was limited to areas of its
constitutional jurisdiction, and even here some doubt remained about con-
gressional power to define that jurisdiction and that of federal judges to strike
down state law. Consequently, Federalists turned to other institutions to
minimize the effects of legal federalism. Kent’s Commentaries were funda-
mental to that project. In them he publicized high Federalist conceptions of
the Constitution and of the common law.
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If there were a national code, Kent believed it should be ‘‘the immense
code of the common law’’ that judges identified by applying ‘‘the dictates of
natural justice, and of cultivated reason, to particular cases.’’≤∂ The first pur-
pose of this national common law was to reduce differences among the states,
not to distinguish them all from other nations. Rather than emphasize na-
tional distinctiveness, Kent strove to prevent too much deviation from what
he called the ‘‘the civilized nations of Europe.’’≤∑ The United States was no
longer part of Britain, and it had its own legal culture. But its law derived
from Europe.

This was Kent’s major contribution to American legal culture: he clarified
the separation between ‘‘constitutional jurisprudence’’ and the ‘‘municipal
law’’ of statutes and judge-administered law, a separation that Federalists had
limned in the ratification debate. He mapped an American private law too.
To accomplish the latter, he presented the states’ municipal laws as system-
atic and principled, along the lines of constitutional law, rather than merely
as frameworks for dispute resolution. That, at least, that was his goal. Kent
began the project at Columbia College in the mid-1790s in some of the first
university lecture classes in the United States. He owed the position to Fed-
eralist patronage, and he repaid the favor by inscribing Federalist principles
into American law.≤∏ In the second year of the lectures, Kent drew only two
students, and the college did not renew the lectureship. According to one of
Kent’s friends, the city’s ‘‘principal lawyers’’ did not advise their clerks to
attend, fearing that the young men would quit the office for the lecture hall.
For the rest of the century there was tension between the apprenticeship
system and academic instruction, and Kent’s friend was probably right that
practitioners preferred to have clerks pay fees and copy files rather than learn
the ‘‘science’’ of the law.≤π

Three decades later, after the state constitution’s age limitation forced
Kent from the bench, Columbia renewed the lectures. Kent soon published
them as the Commentaries, the first volume of which demonstrates that its
structure differed from that of Blackstone’s Commentaries or of other Euro-
pean institutes. Blackstone had begun with a brief treatment of natural law
and then moved quickly to municipal law and the dominance within it of
parliamentary legislation. After a brisk one hundred pages on the ‘‘nature of
English law,’’ containing only superficial reference to the British Empire,
Blackstone turned to the substantive law affecting persons, following the
institutionalist division of the law into persons, things, and actions derived
from Justinian’s sixth-century Institutes of Roman Law.≤∫ Kent borrowed this
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scheme for three of his four volumes, and he acknowledged Justinian’s In-

stitutes as an influence on all European and American law.≤Ω But the prelimi-
nary treatment of the layers of law required its own volume.

That first volume is a monument to the transformation of American pub-
lic law because it rested on a theory of legal genres developed out of the
experience of leaving one empire and constituting another. Volume 1 has
three parts: the law of nations, American constitutional law, and the sources
of municipal law. Unlike Blackstone, Kent did not include status law in his
first volume. In the new republican society, status was not supposed to be
central, though the law in action reflected the continued importance of status
categories better than the law in the books. Indeed, the removal of status law
from the beginning of his Commentaries served Kent’s argument that the
states’ laws were similar to one another and compared favorably with Euro-
pean law. In particular, it allowed him to marginalize the law of slavery, which
in his age of northern abolition cut against the argument that American law
was uniform.≥≠ Instead, Kent began by mapping jurisdictional rather than
personal relationships.

He began with the law of nations. This was unusual in an institutionalist
work, but it placed the United States within European civilization. In addi-
tion, knowledge of the law of nations would help American merchants pre-
serve neutrality on the seas and avoid ‘‘the vortex of European contests.’’≥∞

Finally, the law of nations offered an intriguing example of a body of law that
existed outside conventional jurisdictions. No institution enforced the law of
nations, and many disagreed about whether its sources lay in positive agree-
ment, custom, or natural law. Yet no one denied its importance. According to
Kent, Grotius gave the law of nations rational form and thus its persuasive
force. ‘‘He arose like a splendid luminary,’’ Kent wrote of Grotius, ‘‘dispelling
darkness and confusion, and imparting light and security to the intercourse
of nations.’’≥≤

Like the law of nations among European kingdoms, federal constitutional
law and national common law lacked effective enforcement within the states.
Perhaps they too could gain respect, and power, by persuasive force of their
doctrine. The law of nations attracted several American jurists in the early
Republic. James Wilson, for example, taught the law of nations in his earliest
lectures at the College of Philadelphia in 1791.≥≥ At Columbia a few years
later, the law of nations was the subject of Kent’s third lecture, after one on
the history of civil governments and another surveying ‘‘the history of the
American union.’’ But when he revised his lectures thirty years later, the law
of nations came first.≥∂ ‘‘When the United States ceased to be a part of the
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British empire, and assumed the character of an independent nation,’’ Kent
declared on the first page of his Commentaries, ‘‘they became subject to that
system of rules which reason, morality, and custom had established among
the civilized nations of Europe, as their public law.’’ Much of that European
law was ‘‘instituted or positive law, founded on usage, consent, and agree-
ment.’’ Nonetheless, ‘‘it would be improper to separate this law entirely from
natural jurisprudence, and not to consider it as deriving much of its force, and
dignity, and sanction, from the same principles of right reason, and the same
view of nature and constitution of man, from which the science of morality is
deduced.’’ Consequently, ‘‘knowledge of international law is highly neces-
sary, not only to lawyers practising in our commercial ports, but to every
gentleman who is animated by liberal views, and a generous ambition to
assume stations of high public trust.’’≥∑ While training in the law of nations
was necessary for commercial lawyers on the east coast, it also exposed all
students to moral reasoning and might influence legal decision making and
public administration across the Union.

Another cosmopolitan resource was Roman private law. When discussing
private-law doctrines, Kent cited continental civil-law sources alongside En-
glish ones wherever possible, even when he had not read or fully understood
them.≥∏ Kent believed that these citations made his private-law rules un-
assailable. His respect for things Roman did not, however, extend to public
law. ‘‘In every thing which concerns civil and political liberty,’’ he observed,
Roman law ‘‘cannot be compared with the free spirit of the English and
American common law.’’≥π Finally, much of Kent’s American law, especially
its public law, came from the experience of revolution and reconstitution. He
was able to weave these many sources together to present a compelling case
that there was an American law. Kent made eclecticism seem systematic, and
when he approached American law in interimperial and intraimperial ways,
he was less an American Blackstone than an American Grotius, imagining a
body of customary law that bound the states together as a nation and also
linked them to a transatlantic civilization.

For Kent, as for many legal thinkers in the early United States, it was
impossible to think of law without thinking first of constitutions.≥∫ Their
conceptualization of constitutional law as a substantive body of law, which
controlled all courts and legislatures, influenced the way they thought about
other legal genres. This is how Kent justified his references to English law.
For him, the common law was not simply the law of the English central
courts but rather a collection of rules that functioned as the default setting for
municipal law in all the states. It was ‘‘a collection of principles, to be found in
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the opinions of sages or deduced from universal and immemorial usage, and
receiving progressively the sanction of the courts.’’≥Ω Statutes could trump
this customary law, but judges used that law to make sense of statutes and
even constitutions.∂≠ It was also transatlantic, and its rules flowed east back to
Britain. New political borders made lawyers on both sides of the Atlantic
more self-conscious about their separate legal environments, and each side
learned from the other’s attempts to hold their remnant empires together.
There were personal encounters and epistolary correspondence; but legal
reports and treatises were the most important medium of influence, as En-
glish lawyers read and cited some leading American treatises. In short, Kent’s
common law was an extension of the unifying principle of constitutional law
to other areas of law. The founders, especially Federalists, had created consti-
tutional law to help control the interpretation of the federal Constitution;
their heirs continued to define that new genre and sought to create a national
private law too. Like a central crystal, constitutional law began to reshape
other areas of law surrounding it.

Who was he, America’s first influential law professor and treatise writer?
He was a mediocre lawyer and not an especially original thinker. His talents
were synthetic thinking and graceful advocacy. He was also a tireless worker,
proud in his old age that he began his career as an industrious clerk in the law
office of Egbert Benson, the Federalist state attorney general. ‘‘My fellow
students who were more gay and gallant, thought me very odd and dull in my
taste,’’ Kent recalled four decades later, ‘‘but out of five of them four died in
middle life as drunkards. I was free from all dissipations, and chaste as pure
virgin snow. I never danced, played cards, or sported with a gun, or drank
anything but water.’’∂∞ Here was an old man lecturing youth. But it was true.

He worked hard not because he loved the law. ‘‘Law, I must frankly con-
fess, is a field which is uninteresting and boundless,’’ he wrote a fellow stu-
dent in 1782. ‘‘The study is so encumbered with voluminous rubbish and the
baggage of folios that it requires uncommon assiduity and patience to man-
age so unwieldy a work.’’ Why endure the labor? ‘‘[I]t leads forward to the
first stations in the State.’’∂≤ A legal career led to power if one was diligent
and patient. Kent was both. As a middle-aged state judge, Kent suffered
various ailments while riding circuit, which at the time meant riding on
horseback through the state’s western reaches. He frequently exhausted what
his brother Moss called his ‘‘battered constitution’’ and suffered from the
family curse of a ‘‘desponding Imagination.’’ The remedy was always the
same: more work. ‘‘Industry,’’ he maintained, ‘‘is the Panacea of most human
anxieties.’’∂≥
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Another relief was classical literature. Edward Livingston reintroduced
Kent to Latin in 1786 while both were trying cases on the state circuit. This
‘‘opened to me a world of learning, of happiness and of fame,’’ he recalled,
‘‘and I flattered myself I had discovered the true mine of my most solid
happiness and honour.’’ From then on Kent complained when legal work
kept him ‘‘from my old classical companions such as Cicero, Homer & Vol-
taire.’’ This list, and especially the last name, suggests what was clear to
Kent’s contemporaries but is less so two centuries later: he was a witty, warm
companion who kept up with the latest literature and supported his friends’
writing too. Scholarly reading was an independent good, beyond what it
taught him about the law. ‘‘[N]ext to my wife,’’ he wrote in 1828, ‘‘my li-
brary has been the solace of my greatest pleasure & devoted attachment.’’∂∂

In return, Kent hoped to contribute a lasting work to the nation’s library.
He did.

An additional mainstay was Federalist politics. In the summer of 1788,
while practicing his new craft in Poughkeepsie, Kent attended New York’s
ratification convention. He was awed by Hamilton’s performance, became a
disciple, and cherished The Federalist Papers.∂∑ Soon he became involved in
Federalist politics, wrote pamphlets with Noah Webster defending the Jay
Treaty and its rapprochement with Britain against Republican criticism, be-
came a master in chancery under John Jay’s patronage, and then received the
lectureship at Columbia.∂∏

This environment—New York’s strong Federalist culture on the one
hand and intellectual cosmopolitanism on the other—shaped Kent’s lectures
and the ensuing Commentaries. The former influence was more important.
His mentors were high Federalists: Hamilton, Jay, and Benson. In addition,
he moved in Federalist literary circles. In the 1790s there was the ‘‘Friendly
Club,’’ which included Kent, Dr. Elihu Hubbard Smith, dramatist William
Dunlap, doctor and historian Samuel Latham Mitchell, William Woolsey,
novelist Charles Brockden Brown, law reporter William Johnson, and Noah
Webster. The club met regularly, shared books, published the New York

Magazine, supported Webster’s American Minerva, and pursued other politi-
cal and cultural activities.∂π In the 1820s, Kent was a member of the Bread
and Cheese Club, which comprised many of the old ‘‘Friends’’ plus writers
like James Fenimore Cooper and William Cullen Bryant, as well as artists
Thomas Cole and Asher B. Durand.∂∫ Most of these men were new New
Yorkers and part of the postrevolutionary New England migration to the
city.∂Ω New York’s articulate and imperialist cultural elites were once again
immigrants. And lawyers. The law they practiced, like the literature they
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wrote, was simultaneously postcolonial, as they sought independence from
Britain, and imperial, for they created a pattern of American legal culture
that would spread throughout the states and across the continent.

Like generations of common lawyers, Kent believed that the key to law
was reason, though not intuitive reason. Rather, it was the reason embedded
in foundational legal principles. A learned profession, schooled by magnifi-
cent treatises, derived and applied these principles. This celebration of the
artificial reason of the jurists was familiar in Anglo-American law at least
since the days of Sir Edward Coke, but Kent added a cosmopolitanism evi-
dent when he began his Commentaries with the law of nations. Without
endorsing a specific theory of natural law, he tried to find some concordance
between it and the law of nations.∑≠ Consequently, the first part of his Com-

mentaries is a substitute for, or an empirical investigation of, natural law.
It was also a gambit for authority. Knowledge of continental civil law was,

as Perry Miller quipped, ‘‘a badge of cultivation.’’∑∞ Some historians conclude
that Federalist lawyers used European citations to mystify their opponents
and restrain parochial legislatures. Those sources were more useful to lever-
age authority within the legal community. Most codifiers did not intend
to leave legal reform to the unschooled legislators. Instead, the legislature
would delegate the task to legal specialists, whether members of their assem-
blies or not.∑≤ While on the New York bench, Kent recalled, ‘‘I made much
use of the Corpus Juris, & as the Judges (Livingston excepted) knew nothing
of French or civil law I had immense advantage over them. I could generally
put my Brethren to rout & carry my point by my mysterious wan[d] of
French and civil law.’’ It took little persuasion because many of his colleagues
‘‘were republicans & very kindly disposed to everything that was French, &
this enabled me without exciting any alarm or jealousy, to make free use of
such authorities & thereby enrich our commercial law.’’∑≥ His political oppo-
nents’ transatlantic ideals enabled Kent to enforce his own.

Kent’s attempt to create an American common law reveals that second-
generation Federalists did not believe that constitutional law alone was
enough to bind the states. Between the election of 1800 and the Hartford
Convention of 1815, Federalists lost almost all their political power. In New
York, Federalists retained political influence by allying with erstwhile Re-
publicans, like DeWitt Clinton.∑∂ Their dominance of the judiciary was wan-
ing over time, and while those courts were rendering decisions that shaped
constitutional law for generations, most legal disputes involved private law
rather than constitutions. So Federalists like Kent began to forge new, sturdy
interpretations of common-law doctrine that would determine cases or at
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least restrain juries from returning general verdicts in whatever manner they
pleased. The goal was to create a uniform American private law, the same in
one state as in the others. There were many reasons for this Federalist focus
on private law. One was the fear of Republican domination of the federal gov-
ernment, the flip side of the Jeffersonian attack on the Federalist-dominated
courts.∑∑ Another was the wave of state constitutional revisions that democra-
tized and weakened state government, like the one in New York in 1821.
State constitutional delegates intended to transfer power to localities and
private parties. Lawyers quickly helped fill this vacuum of authority.∑∏ Finally,
judicial review had limited effect on unifying national law because it de-
pended on episodic adjudication.

This quest for legal uniformity precipitated a debate about whether the
federal courts were empowered to apply the common law and whether they
should use English common-law standards to define constitutional guaran-
tees.∑π Unlike many state constitutions, the federal Constitution did not de-
clare that the common law was the default law of its courts. In Section 34 of
the Judiciary Act of 1789, Congress provided that ‘‘the laws of the several
states except where the Constitution, treaties or statutes or the United States
shall otherwise require or provide, shall be regarded as rules of decision in
trials at common law, in the courts of the United States, in cases where they
apply.’’ It was clear to all that the ‘‘laws of the several states’’ included statu-
tory law. But did it encompass state common law too?∑∫ If so, to the extent
that state common law varied, then federal courts hearing cases pursuant to
diversity jurisdiction would have to decide cases differently as they received
them from different states. The same federal court might decide one case one
way and the next day decide a similar one, originating in another state,
differently.

The debate over federal common law signaled another step in the funda-
mental shift in the conception of the common law. Traditionally, the com-
mon law functioned as a procedural apparatus that resolved disputes. In-
creasingly in the early Republic, Americans conceived of it as a series of
interlocking substantive doctrines. This shift was part of the legacy of ancient
constitutionalism that detached many common-law liberties from that appa-
ratus. Now, this process of disentangling substance from procedure spread
beyond traditional constitutional liberties like the jury, freehold tenure, and
judicial independence. The advocates of a federal common law knew they
could not simply invoke the common law, for there were many mutated
common-law systems in the states. The ideal of a federal common law—a
truly common law—was based on the hope that there could be agreement on



288 } Postcolonial Constitutionalism

some principles affecting all the states. As a result, the common law began to
take on an interstate, even transnational, identity: a set of rules and principles
for which English or American decisions were only evidence.∑Ω Federalists
began to embrace this ideal of a uniform common law in the 1790s, although
at the time of ratification they had argued that the common law varied among
the states. By contrast, those protective of state sovereignty, like the old
Antifederalists and new Jeffersonian Republicans, now doubted whether the
common law had the coherence and integrity necessary to serve as a federal
standard.∏≠ They also questioned the independence of Federalist-appointed
judges and started new debates over the legitimacy of judicial discretion.∏∞

This search for a uniform common law affected the controversy over the
Sedition Act. The Adams administration passed the act to silence dissent over
its foreign policy toward France. Jeffersonian Republicans were outraged.
The constitutional issue raised under the act was whether truth was a defense
to sedition. Under the common law it was not. Federalists suddenly turned to
English law to interpret the American Bill of Rights. Jeffersonians disagreed;
truth should be a defense.∏≤ The debate is often viewed as one of many
instances in which Federalists tried to impose the common law on the United
States. What it really demonstrates is the extent to which the common law
became a political football. During the ratification debate a decade earlier,
Antifederalists had championed common-law liberties to oppose the federal
Constitution, while Federalists like Alexander Hamilton and James Wilson
had pointed out the inadequacy of the common law, at least as adapted in the
states, as a source for national standards. Common-law court procedures,
writs, and professional barriers still varied from state to state.∏≥ But now many
Federalists embraced common-law doctrine as defining the First Amend-
ment’s command that Congress make no law abridging the freedom of speech
and press. The Republicans, on the other hand, embraced the old Anti-
federalist mainstay: juries should have the power to nullify federal law.∏∂ What
was the common law: the jury? the strong judge? inflexible doctrine? The
answer depended on the identity of the respondent. Federalists, at least,
began to see the political utility of strong common-law doctrine.

Their grip on judicial procedure and personnel loosening, Federalist legal
thinkers turned to substance. Rather than complex and variable procedural
devices, as well as the dense learning surrounding those procedures, that law
might be seen as a collection of fundamental and transcendent principles.
The distillation of constitutional law provided a model for thinking of law in
substantive terms. Jurists asked whether common-law doctrines, like consti-
tutional ones, served the good of all the states. Union—the promotion of
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commercial ties between the states, which in turn would generate a sense of
common citizenship—was the measure of substantive fitness. Throughout
the first half of the nineteenth century that unionist pattern was impressed
on successive areas of private law by means of specialized treatises, well-
organized statutory codes, and judicial opinions that presented the common
law as a rational science. If there could not be Federalist judges throughout
the Union, perhaps there could be Federalist private law—Federalist doc-
trines instead of the king’s writ, a Federalist library in place of the Inns of
Court. By the mid-nineteenth century, lawyers began to think of the com-
mon law in terms of its separate branches: contract, tort, and property. These
discrete doctrinal fields resulted from a complex process of intellectual, pro-
fessional, and political struggle.∏∑ Nonetheless, most jurists used these legal
doctrines to promote the Union and common citizenship. The old English
common-law handbooks that fostered colonial Anglicization remained, and
to these Federalists added new guides, treatises, and reports. The focus was
on those areas of law that affected all states or that the federal judiciary could
define, in part or whole. These included commercial law, admiralty law, the
conflict of laws, and, to a lesser degree, equity.

Commercial and admiralty law are the best examples. Strands of continen-
tal jurisprudence that had been current in British America before the Revolu-
tion became more prominent after. Sometimes the use of these sources was
an instrument of cultural politics, an attempt by Federalists to extract defer-
ence to their decisions. But to conclude that learned citations were window
dressing misses the cultural significance of oceanic trade in the early nine-
teenth century. Commerce was not simply business; it was the leading indica-
tor of civilization. The rules of etiquette for this international society lay in
treatises on commercial law. Accordingly, in areas of law affecting trade, such
as commercial and maritime law, lawyers and judges in America as well as in
Britain sought guidance in the older resources of Europe.∏∏ Chief Justice
Lord Mansfield led the way for incorporating lex mercatoria into English
law.∏π American jurists followed his lead, but they had the additional task of
getting federal jurisdiction over commercial cases. A large chapter of this
story involved the federalization of commercial law and the extension of
admiralty jurisdiction, both its subject matter and territorial ambit, including
to all inland rivers that were navigable-in-fact. These antebellum trends cul-
minated in the judicial and scholarly work of Supreme Court justice Joseph
Story, but again Hamilton sketched the outline in The Federalist, and Kent
laid the foundation in his courts and Commentaries.∏∫

Kent cited civilian sources on lex mercatoria often and praised Mansfield
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for introducing that tradition into the Anglo-American legal world. ‘‘When
Lord Mansfield mentioned the law merchant as being a branch of public
law,’’ Kent wrote in his Commentaries, ‘‘it was because that law did not rest
essentially for its character and authority on the positive institutions and
local customs of any particular country, but consisted of certain principles of
equity and usages of trade, which general convenience and a common sense
of justice had established, to regulate the dealings of merchants and mariners
in all the commercial countries of the civilized world.’’∏Ω Here Kent invoked
the core ideas of Federalist jurisprudence: Mansfield as a conduit of Euro-
pean law; the cosmopolitan, even natural, character of commercial law; the
ideal of a civilized world linked by commerce; and the inexact use of ‘‘public
law’’ to lend gravity to a legal genre. His Commentaries are full of such paeans.
He never passed up an opportunity to cite Justinian, civilian commentators,
and the French Code. Consequently, Kent’s pages sometimes read more like
an annotated bibliography than legal analysis. That was just the point. If
Mansfield brought commercial law into the common-law world, Hamilton
and Kent introduced it into the United States if by no other means than
providing a learned bibliography.

The reports of judicial decisions in the several states . . . evince great
attention to maritime questions; and they contain abundant proofs that
our courts have been dealing largely with the business of an enterprising
and commercial people. . . . If we take the reports of New York in chrono-
logical order, we shall find that the first five volumes occupy the period
when Alexander Hamilton was a leading advocate at our bar. That accom-
plished lawyer . . . showed, by his precepts and practice, the value to be
placed on the decisions of Lord Mansfield. He was well acquainted with
the productions of Valin and Emerigon; and if he be not truly one of the
founders of commercial law of this state, he may at least be considered as
among the earliest of those jurists who recommended those authors to the
notice of the profession, and rendered the study and citation of them
popular and familiar.π≠

Published reports would carry the innovations of Hamilton and Mansfield
far beyond their sites of origin. So would Kent’s Commentaries. Until law
schools became the primary institutions of legal education, his work was
the standard introduction to American law. Although most of his citations
came from Europe and the New York courts, his book traveled far into the
continent.

A related adaptation of European sources involved the conflict of laws. In
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a section of his chapter on divorce law entitled ‘‘Diversity of the Law in the
United States,’’ Kent warned that ‘‘[t]he conflictus legum is the most perplex-
ing and difficult title of any in the jurisprudence of public law.’’π∞ Conflictus

legum, or the conflict of laws, was a branch of the law of nations that guided
judges in one nation when interpreting and applying the law of another. Kent
analogized the United States to European nation-states, which recognized
the doctrine of lex loci: a contract valid where made ought to be valid every-
where. Kent believed that the states should recognize the same doctrine. It
had an exception: ‘‘[T]he acts of parties, valid where made, should be recog-
nized in other countries, provided they be not contrary to good morals, nor
repugnant to the policy and positive institutions of the state.’’ Kent showed
that it was not just a doctrine for international law, for it had helped parties
negotiate the legal pluralism between England and Scotland in Great Britain.
The American federal system, Kent observed, also generated conflicting
sources of law. Consequently, American judges needed principles to guide
them when applying the law of other domestic jurisdictions. He never re-
solved this problem of conflicting state law. But he did refer to the ‘‘principle
of public law, requisite for the safe intercourse and commerce of mankind,
that acts valid by the law of the place where they arise, are valid everywhere.’’
He also qualified it: ‘‘[T]his principle relates only to civil acts founded on the
volition of the parties, and not to such as proceed from the sovereign power,’’
which was the germ of American choice of law jurisprudence.π≤ Joseph Story
credited Kent as his ‘‘Master’’ when he developed the doctrine of comity a
decade later. ‘‘To no part of the world is it of more interest and importance
than to the United States,’’ Story wrote, ‘‘since the union of a national gov-
ernment with that of twenty-four distinct, and in some respects independent
states, necessarily creates very complicated relations and rights between the
citizens of those states, which calls for the constant administration of extra-
municipal principles.’’π≥ The principle of comity gave cosmopolitan state and
federal judges the discretion to avoid peculiar local rules when deciding
issues of state law and fashion a national commercial law, though it also gave
state judges license to ignore such doctrines too. Story bolstered this prin-
ciple with citations from the law of nations and fashioned a doctrine of
intranational choice of law. In turn, his principle influenced British jurists
addressing jurisdictional pluralism within their empire.π∂

Finally, Kent and Story were the most influential craftsmen of equity in
the nineteenth century. Kent self-consciously published his equity cases to
set a standard that other judges could follow. His reports were especially
important in jurisdictions that had no separate equity courts, as in New
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England, and thus no local learning on which to draw. ‘‘I am glad to see
American Chancery Reports,’’ Story wrote to William Johnson, who served
as Kent’s reporter. These reports ‘‘cannot but be useful & instructive, since
our local institutions & habits must require many applications of principle &
practice. In my own circuit [New England] they will be double useful,
since . . . there is no tribunal exercising an equity jurisdiction. . . . [T]he
reports with which you have honored the profession will not suffer in com-
parison with those of the highest age of the British Empire.’’π∑ When Story
wrote his own treatise on equity jurisprudence in the 1830s, he lamented that
in America it was only lately studied as ‘‘a system of enlightened and exact
principles.’’ Even in New York, ‘‘whose rank in jurisprudence has never been
second to that of any State in the Union,’’ equity was undeveloped until Kent
applied it with his ‘‘extraordinary learning, unconquerable diligence, and
brilliant talents.’’π∏ While the Supreme Court claimed for the federal courts
an independent power to invoke equitable remedies, the states retained con-
trol over most of what fell under the rubric of equity, and state judges in-
creasingly learned what equity meant from Kent and Story.ππ

For Kent, Story, and other nationalists, there was no legislative shortcut
for unifying private law. Codes were inadequate substitutes for the common
law as expounded in opinions and treatises. In the United States, codification
was a state movement designed to organize state statutes and, more contro-
versial, simplify and reformulate the common law. Because they were state
initiatives, codes would only aggravate legal federalism. In addition, Kent
believed that the common law should not be simplified. Its ‘‘complex sci-
ence,’’ he maintained, was ‘‘a tax we pay for freedom, wealth, and refine-
ment.’’ Anyone who studied medieval English legal sources like the treatises
of Glanvill and Bracton would see that the common law,

so humble in its origin, . . . has become so beneficial in its expansion, [and]
will naturally feel his mind kindling and enlarging, like that of a traveler
who ascends to the feeble sources of some mighty river, stealing obscurely
from the deep recesses of the mountains, and widening and deepening as it
flows, nourishing in its early career rude industry and infant settlements,
but becoming in its lengthening course subservient to commerce, sustain-
ing villages, towns and cities on its banks, and, finally, by its rich products,
distributing wealth, plenty and happiness to distant nations.π∫

It is an image worthy of his friends in the Hudson River school of painting.
The figure of ancient, sublime origins fitted law like other versions of the
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course of empire because law was a natural resource of civilization, helping to
move it from ‘‘rude industry’’ to international commerce.πΩ

Like all sources of law, Federalist law books and doctrines could be mar-
shaled to serve local purposes. But although Federalists could not fully con-
trol the legal environment of the states, they did confine it. Settlers in the
territories did lambaste lawyers, a cultural tension James Fenimore Cooper
captured in the contest between Natty Bumppo and Judge Marmaduke Tem-
ple in The Pioneers.∫≠ There were, however, other ways for Federalist jur-
ists to influence legal administration besides controlling courts directly.∫∞

When those seeking authority in the West invoked law, they needed a script.
Eastern law books provided one. ‘‘May we not also look to the publication of
the reports [of cases in federal courts],’’ asked one lawyer in the Federalist
North American Review, ‘‘for the making of the Common Law of our country
more regular and uniform in its character, than it has been hitherto?’’ State
courts were ‘‘separate and independent,’’ their decisions ‘‘often at variance
and sometimes diametrically opposite.’’ The federal courts were different.
They were ‘‘powerfully associated’’ and respected one another’s decisions.

They go moreover into every part of the Union, and gather intelligence
from the most gifted and eminent counsel of our country, and come to-
gether annually for the purpose of hearing, and conferring, and disposing
of litigated rights, under circumstances peculiarly favorable to the clear
and correct settlement of the law. No party feelings nor sectional views
can sway them. . . . By a judiciary thus composed of the ablest judges,
and acting under such advantages, the true principles of justice must be
reached, if they are within the reach of human genius.∫≤

Those judges would put the common law ‘‘on a more steady and regular
foundation’’ and rescue it ‘‘from that inconsistency and variance for which it
has been so long and so deservedly reproached.’’∫≥

Judicial reports were not enough. Peter DuPonceau, a French immigrant
lawyer, saw more clearly than most the weakness of national law in United
States. England, for example, had ‘‘one great judicature, sitting at West-
minster,’’ and ‘‘[a]lthough divided into different tribunals, the same spirit
pervades them all.’’ Above them was the House of Lords, ruling with finality.
‘‘[W]e have, on the contrary,’’ DuPonceau observed, ‘‘twenty-four different
supreme judicatures, with a countless number of inferior tribunals, dispersed
over an immense extent of territory. Beyond them is no authority whose
decisions are binding in all cases.’’ The Supreme Court had limited jurisdic-
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tion, and state judges ignored its decisions except on matters of federal law.
Sometimes they ignored them on matters of federal law too. As a result, there
was nothing ‘‘to prevent our national law from falling into that state of
confusion which will inevitability follow from the discordant judgments of
so many co-ordinate judicial authorities.’’ In place of authoritative decision
makers, DuPonceau urged the legal community to impress a uniform under-
standing of the ‘‘sound principles’’ of law upon its students. The study of
‘‘general jurisprudence and . . . the eternal immutable principles of right and
wrong’’ was the only way to foster a ‘‘uniformity of jurisprudence in this
widely extended union.’’ Principles of legal ‘‘science’’ had to come first; ‘‘stat-
utes and judicial decisions will gradually take their colour from them.’’ How?
Through ‘‘learned treatises and free discussions.’’ He advised legal writers
that ‘‘mere compilations’’ were not enough. Well-reasoned arguments were
necessary. ‘‘In short, jurisprudence ought to be treated as a philosophical
science.’’∫∂

These nationalist sources of law—treatises, reports, and addresses—
could not guarantee uniformity. Still, they were less malleable than the old
common-law culture of the colonies and early states. There were, finally,
handbooks for governance and dispute resolution in America. Even if the
Federalists, who had made themselves into new corps of imperial agents, lost
office and their early dominance in the judiciary, there would remain an
imperial program, a relatively autonomous operating system for American
law.∫∑ The literature they wrote in the early Republic was rigorous and de-
manded respect. Natty Bumppo might flee Judge Temple’s eastern jurisdic-
tion, not laugh in his face. And while Temple stayed put, the new legal
scripture followed.

The influence of Federalist legal literature can be traced through judicial
citation, law student curricula, and republication in the first half of the nine-
teenth century. It is more difficult to demonstrate that this literature in-
formed the average American’s sense of citizenship. One way to gauge the
success of the Federalist project is to ask whether western settlers did in fact
remain loyal or whether they resisted, rebelled, and seceded. There were
several attempts to divide territories from the Union, but before 1861 these
attempts failed.∫∏ The territorial governments embraced the common and
statute laws of selected original states, evidence that at least their governing
men found the prospect of joining the Union on an equal footing more
attractive than going it alone or joining another European empire.∫π Without
presuming to understand the minds of individual settlers, it is fair to conclude
that many accepted the Union. They accepted federalism, but there was no
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agreement about the precise relationship between the states and the federal
government. They accepted separated powers, and again this did not mean
that there was a fixed definition of the relationship between the legislature,
executive, and judiciary. They accepted the language of constitutional rights,
which meant guarding their own and respecting those of others, with little
institutional enforcement of either. They learned these doctrines when they
adopted eastern laws and read the leading books on the meaning of American
law: The Federalist, a growing number of reports, Kent’s Commentaries, and
treatises like those by Justice Story.

Transatlantic Radicals and State Codification

But what of those who had a different experience with the English
common law? Imagine a group of English-speaking lawyers who rebelled
against London’s governance, characterizing it as corrupt in the same terms
used by the American revolutionaries. Imagine that these lawyers, like Amer-
ican lawyers, ‘‘knew what [their country] had been, and they knew what she
was, and they looked forward to what she might be—elevated to her proper
rank in the scale of empires, a broad representative system of government in
full operation.’’∫∫ Imagine also that they lost their revolution and were in-
dicted for treason and sentenced to death. Finally, imagine that the prosecu-
tors offered to spare the rebels’ lives and exile them in exchange for a full
account of the conspiracy, including details of their alliance with the French.
It would be as if the civil war in North America had been suppressed and the
Privy Council offered John Jay freedom in a foreign country if he revealed
the states’ diplomacy, then queried Hamilton about plans for a new govern-
ment. Instead of The Federalist Papers, there would be an interrogation re-
port. How would such men, exiles abroad, feel about the English constitu-
tional legacy?

Such men existed in the United Irish movement, and several lived out their
exile in New York.∫Ω Their revolution of 1798 collapsed dramatically: spies,
torture, confessions, death sentences, and exile. Their politics was a mix of
parliamentary reform, home rule, and religious toleration. Most of the radi-
cals paid homage to Tom Paine, most of the Protestants were Dissenters, and
many were middle-class professionals.Ω≠ The main problem with Ireland,
they believed, was the corrupt informal constitution of the Irish Parliament.
‘‘[T]wo thirds of it,’’ one rebel complained, was ‘‘the property of individuals in
the pay of the British cabinet.’’ Reform seemed hopeless without indepen-
dence. Significantly, the Irish reformers claimed that the American Revolu-
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tion, not the French, was their model.Ω∞ Their ideal was to be an ‘‘independent
republic’’ like America, envisioned as a land of free trade and no religious
establishment yet retaining an ‘‘intimate connexion’’ with Britain. When the
rebellion failed, many exiles tried to immigrate to the United States, where
they had friends and opportunities, especially among sympathetic Republi-
cans. But Federalists, who feared that ‘‘hordes of wild Irishmen’’ would ‘‘dis-
turb our domestic tranquillity,’’ and also vote for Republicans, lengthened the
process of naturalization in 1798.Ω≤ After the Jeffersonian Republicans won
national office in 1800, they revised the naturalization laws, and soon Irish
exiles arrived in New York in great numbers.

The leading Irish refugees gained prominence in their new home. In New
York, lawyers such as William Sampson and Thomas Addis Emmet became
influential members of the state and federal bar.Ω≥ Sampson, an Anglican
from Derry, was trained at Trinity College and Lincoln’s Inn. After eight
years of imprisonment, first in Dublin and then in France, Sampson arrived
in New York on 4 July 1806. Sampson’s sympathy with his new home was
immediate, and in his memoirs, published a year after his arrival, he com-
pared the American and Irish revolutions. Their constitutional narratives
were, he claimed, the same. Sampson referred to the governing ‘‘faction’’ in
Ireland and the English oligarchy that acted ‘‘in the name of a constitution’’
while destroying it.Ω∂ Invoking commonwealth ideology, he accused the colo-
nial administrators in Dublin of ‘‘corruption’’ because they bought and sold
their offices like commodities. By contrast, ‘‘the American Revolution had
reduced the theories of the great philosophers of England, France and other
countries, into practice.’’Ω∑ The story of Ireland was that of America, except
that in the northeastern Atlantic the epic of liberty turned tragic.Ω∏ Sampson
was charged with treason for defending the right of a printer to report the
rebels’ protests. Sentenced to exile, he concluded that English liberty was a
charade.

Until these times, if the British constitution had not been practised in
Ireland, it had been at least professed, particularly since its nominal inde-
pendence had been guaranteed by the king and parliament. I need not tell
you, that the essence of that constitution is, that men should be tried by
juries of their fellow-citizens, their peers; and by the law of the land; and in
no arbitrary manner deprived of life, liberty or property. If it be not this, it
is nothing but a shadow or a sound. But by this revolutionary act [i.e., the
Insurrection Act], proclamations were to stand for laws. And justices of
the peace, often foreign mercenary soldiers, were to take the place of
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juries, and had the power of proclaiming counties and districts out of the

king’s peace.Ωπ

All this was familiar to Sampson’s American readers. Later in his memoirs
he related the English invasion of Ireland. Glossing the legend of the Nor-
man Yoke, Sampson argued that before this conquest, the Irish had enjoyed
their own system of law and a written code.Ω∫ Sampson carried the myth of
this ancient code with him to America and invoked it in judicial arguments,
public addresses, and historical writings. The content of this code was un-
knowable, ‘‘for with the other interesting monuments of that nation’s antiq-
uity, it was trodden under the hoof of the satyr that invaded her.’’ΩΩ This
reverence for a lost body of law was a version of ancient constitutionalism
long familiar in the English-speaking world. And when advocating a ‘‘Na-
tional Code,’’ Sampson was no orthodox disciple of Jeremy Bentham. Rather,
he joined the old tradition of customary law with the new cause of writ-
ten codes.∞≠≠

In 1823, after two decades of success at the New York bar, Sampson
delivered a screed against the ‘‘superstitions’’ of the common law at the New-
York Historical Society. His nominal target was Blackstone. But his audience
was awaiting Kent’s Commentaries and was eager to name him the American
Blackstone. An attack on Blackstone was an attack on Kent. The English
legal writer, Sampson declared, poured forth ‘‘bombastic encomiums upon
the common law.’’ The common law might fit a monarchy, where ‘‘the king is
law,’’ but not a young republic that should be a ‘‘model of judicial polity equal
to that already exhibited in our political institutions.’’ Legal reform had not
kept up with political change. American politics was open and democratic;
common law was monarchical and mystifying. In America, ‘‘the people know
that their law is the creature of their own power, the work of their own hands,
and that if it is not good it is to their own shame.’’∞≠∞ But their lawyers still
worshiped the ‘‘pagan idol’’ of the common law: ‘‘Taken in many senses, it
had truly none. It was oral tradition opposed to written law; it was written
law, but presuming the writing to be lost; it was that of whose origin there was
no record or memory, but of which he evidence was both in books and
records. It was opposed to statute law, to civil law, to maritime and mercantile
law, to the law of nations; but most frequently contrasted with equity it-
self. It was common sense, but of an artificial kind, such as is not the sense
of any common man; it was the perfection of reason, but that meant arti-
ficial reason.’’∞≠≤

The common law, Sampson concluded, was a cloak for a tyranny of law-
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yers and judges. The remedy was ‘‘a judicial code, substituted in the place of
antiquated legends, usages, and customs.’’∞≠≥ The Irish rebellion convinced
him that the rights of Englishmen were insubstantial. He carried to New
York a new skepticism about the common law and related liberties. In New
York, as in most of the original states, there was little opposition to the
common law until these refugees arrived from the common-law revolution
that failed.

Yet Kent and Sampson agreed on one thing: law was too variable among
the states. Sampson wanted a national code, not many state codes. He appre-
ciated the role of doctrinal treatises in reducing the law to reasoned science,
but they were not enough. After praising New Yorker Gulian Verplanck’s
treatise on contracts, Sampson urged the author, who also served in Con-
gress, to build a federal code along with federal roads. Contract law was ‘‘not
the only branch of our jurisprudence that requires reform. . . . Whilst others
are focusing toward the great objects of national improvement I ask you as
one of your constituents why you do not in your place as a national represen-
tative make your voice heard and challenge ‘wiser heads’ to join with you in
settling what is so important to settle—the doubts uncertainties and discrep-
ancies which still perplex the administration of justice in our land.’’∞≠∂

There never was a national code of private law. The states did not adopt
comprehensive codes, either. But the call by Sampson and other radicals for
codes did resonate among state legislators, who could not easily navigate
their own statute law.∞≠∑ New York was the first state to codify its statute law
according to analytical principles. In 1825, Governor DeWitt Clinton asked
the legislature to do more than simply revise the laws. Revision was a famil-
iar project that weeded out defunct statutes and listed those that remained
chronologically. Clinton called instead for a ‘‘complete code founded on the
salutary principles of the common law, adapted to the interests of commerce
and the useful arts, the state of society and the nature of our government, and
embracing those improvements which are enjoined by enlightened experi-
ence.’’ An analytically organized code would also ‘‘destroy judicial legislation,
which is fundamentally at war with the genius of republican government.’’∞≠∏

The assembly appointed James Kent, Erastus Root, and Benjamin Butler as
revisers. Kent, who was ambivalent about codification, declined and was
replaced by William Duer, who had clerked with Alexander Hamilton. Root
and Butler were part of Martin Van Buren’s wing of the Republican Party, the
‘‘Albany Regency.’’∞≠π Root was replaced first by Henry Wheaton, who went
on to become America’s foremost scholar of the law of nations, and then by
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John C. Spencer. The revisers followed the institutionalist outline and orga-
nized the state’s statutes under the headings of persons, property, civil courts
and actions, and criminal law. Substantively, the revisers abolished feudal
tenures and declared all land to be allodial. But they preserved existing, long-
term leases, so the revision had little impact on the manorial leases on the old
Hudson Valley patents, which were a persistent cause of trouble and sparked
riots again in the 1840s.∞≠∫ The revisers also rewrote many statutes in plain
language.∞≠Ω Butler’s son maintained that ‘‘it was the first attempt to create
and establish for any commonwealth governed by the English Common
Law . . . a body of written law, systematically arranged, based on the princi-
ples of the law as a science, regulating the exercise of public and private
rights, establishing domestic, property and contract relations, and covering
the administration of every department of the Government, without touch-
ing the integrity of the unwritten law, or transcending the proper bounds of
legislative control.’’∞∞≠

Twenty years later, New York adopted David Dudley Field’s code of civil
procedure, which was part of a two-generation shift in the focus of a lawsuit
from the pleadings to the doctrinal rules. With the decline of the general
verdict and the rise of rationalized doctrine, the role of the judge expanded,
and that of the jury shrank.∞∞∞ Even the codes, which some radicals thought
would be made by the people for the people, tended to reduce the role of the
people in day-to-day legal administration, for in practice the codification
controversy was a conflict between two groups of lawyers: those who wanted
to unify American law through treatises and legal education, and those who
wanted to do so as delegates of state legislatures.∞∞≤ Both groups were profes-
sional, but the first justified its treatises on the basis of its expertise in legal
science, whereas the second sought legitimation from the legislature. From a
distance, the conflict does not seem to warrant the heated rhetoric it gener-
ated at the time, with cries of aristocracy on one side and laments for the fate
of the Union on the other. But in the 1820s, much political debate was still
carried out in terms of aristocracy versus democracy. This binary had framed
much of the federal ratification debate a generation earlier and remained a
popular idiom in the state constitutional conventions of the early nineteenth
century.

The politics of those conventions also revealed that chants of democracy
were not always what they seemed. Neither were calls for aristocracy. There
were, for example, no demands for special legal privileges. More common
was the identification of lawyers as special guardians of political stability and
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ballast against popular politics. Yet this identification was as much prescrip-
tive as descriptive, and whether it was in any meaningful sense true remained
long in dispute.

Democracy in America?

On the morning of 11 May 1831, the steamship The President en-
tered New York’s harbor from Newport. It arrived twice a week, bringing
travelers from New England over the Long Island Sound. This day the ship
brought two Frenchmen who made New York their first destination in a ten-
month excursion through the states to survey the country’s new penitentia-
ries for the French government. But the men, both in their twenties, had
larger ambitions. The United States, they thought, offered an example not
just in the design and operation of its prisons. There the progress of democ-
racy and equality had reached farthest fastest, but all nations were headed in
the same direction. The two were ambivalent about this mechanical law of
progress. They were liberals, and yet they were also lesser nobles, and one of
them, Alexis Charles Henri Clerel de Tocqueville, knew that progress car-
ried costs. His maternal grandparents had been executed during the Reign of
Terror, and his parents spent ten months in prison awaiting the same fate
until Robespierre lost power. More tumult came just the previous year, when
the monarchy fell again, making life as a Parisian magistrate uncomfortable
for Tocqueville. While he believed that equality was not just inevitable but
also good, he remained anxious about the future and wondered if the law of
progress could be shaped to fit his nation’s circumstances. The American
present might provide a lesson for France’s future.∞∞≥

Even before Tocqueville and his friend, Gustave Beaumont, had sailed,
they planned a thorough study of American society. ‘‘We are leaving,’’
Tocqueville wrote on the eve of his journey, ‘‘with the intention of examin-
ing, in detail and as scientifically as possible, all the mechanism (resorts) of
that vast American society which everyone talks of and no one knows.’’∞∞∂

The travelers spent six weeks in New York City and another three upstate,
sailing up the Hudson to Albany and then traveling overland to Lake Erie.
Letters they wrote during these first two months in America support the
conclusion of historians George Pierson and Thomas Bender that Tocque-
ville outlined his analysis of American society quickly.∞∞∑ Democracy in Amer-

ica, intended as a guidebook to Europe’s future and the repository of nagging
epigrams about American culture, crystallized in New York.

Immediately Tocqueville made observations destined to become clichés.
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On the boat to America, he met a New Yorker who was unembarrassed by his
nation’s commercial ethos. The neat shops and diligence of those Tocque-
ville met confirmed the stereotype: here was a commercial people. There
was equality of appearance and treatment but also petty social distinctions.
There were relaxed gender relations; plentiful natural resources; separation
of church and state; social glue composed not of virtue but rather of enlight-
ened self-interest and associations; faith in education to control democratic
excess; mediocre art; and weak government. Quickly Tocqueville concluded
that the United States was exceptional—‘‘another world’’—because of its
environment, and many of its features were ill suited to Europe.∞∞∏ This
environmental interpretation reassured Tocqueville that democracy would
not transform France into America.

He came an apprehensive republican looking for virtue. Instead he found
self-interest. ‘‘Picture yourself if you can,’’ he wrote a friend in France from
New York City, ‘‘a society formed of all the nations of the earth . . . a society
without roots, without memories, without prejudices, without habits, with-
out common ideas, without national character; a hundred times happier than
ours; more virtuous? I doubt it. There’s the starting point. What serves as a
tie to these diverse elements? What makes of them a people? L’interet. That’s
the secret. Individual interet which sticks through at each instant, l’interet

which, moreover, comes out in the open and calls itself a social theory.’’∞∞π

Tocqueville’s limited insight is revealed in this passage. Interest was a glue,
but not the only one. He was wrong, and has led countless students of
American civilization astray, in his assertion that postcolonial Americans
were ‘‘without memories’’ and ‘‘common ideas.’’ Although Americans might
still have lacked a national character, their legal culture was providing one.
Yet these became the first and often last words about nineteenth-century
America.

Another thing Tocqueville did not see was government. He did meet
many New York lawyers, including James Kent, who gave him a copy of
his Commentaries to teach him about American law and government. Tocque-
ville carried these four volumes, along with The Federalist Papers, with him
throughout his travels and back to France, consulting them often while pen-
ning his work. The legal literature of high Federalism was his Baedeker to the
American democracy.∞∞∫ And so his observation about lawyers was almost
inevitable and easily misunderstood: ‘‘In America there are no nobles or
literary men, and the people are apt to distrust the wealthy; lawyers conse-
quently form the highest political class and the most cultivated portion of
society. . . . If I were asked where I place the American aristocracy, I should
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reply without hesitation that it is not among the rich, who are united by no
common tie, but that it occupies the judicial bench and the bar.’’∞∞Ω

Recall the context. Tocqueville arrived in New York City and saw no
government. What held it all together? Where were the imposing buildings?
Where were the government officers, magistrates like himself? There were
few. They must be located in the state capital. So he went to Albany. The
same there, even more deserted. He was mystified by the physical absence of
government. Even the governor slept in a boardinghouse. ‘‘It’s useless to
torment the spirit seeking for the government,’’ Tocqueville concluded after
four months in the states; ‘‘it is nowhere to be perceived, and the truth is that
it does not, so to speak, exist.’’∞≤≠ It was a conclusion that he famously modi-
fied: there were juries, habits, public opinion. These generated law, often
oppressive law. Yet he never found the familiar embodiments of authority:
men like him, dressed in the black or the red.

But lawyers were everywhere, and he saw that they had books, like The

Federalist, Kent’s and Story’s Commentaries, and common-law manuals.∞≤∞

Lawyers, judges, and handbooks: there was government and law. He con-
cluded that the legal community was America’s governing class. Tocqueville
did not recognize that this configuration was rooted in English legal culture,
and he could not have known that two generations earlier the British imperial
agents had tried to transform it to make their empire work. Where those
imperial reformers failed, the Federalists and their heirs had more success.
Encapsulated in legal literature, their laws of union traveled from one coast
to another even before the political borders did.

As the circle closed, another opened. This continuous legal innovation, far
from being exceptional or purely nationalistic, begins to resolve the paradox
of constitutional development on the margins. U.S. legal thinkers, promi-
nent among them New Yorkers, formalized constitutional law in response to
their own situation. They wrote their books and taught their law to fill
the vacuum of authority that had long frustrated imperially minded people
in North America and that threatened to become even larger as national
boundaries expanded and state power declined. Their work influenced jurists
within the Union and also abroad: north in Canada, south in Latin America,
and east in Europe.∞≤≤ Not just for Tocqueville were they the guides to the
modern constitution.



Conclusion

When this project began a decade ago, ‘‘empire’’ was not a com-
mon concern in the academy. Democracy was spreading in Eastern Europe,
and in the United States there were speculations on a ‘‘peace dividend.’’ It
seems a long time ago. Among other changes, many commentators now refer
to ‘‘the American empire,’’ a term intended to capture either U.S. military
ventures, American corporate expansion, or both.∞ These are not the empires
analyzed in this book. Deep research, on a variety of issues and across dif-
ferent eras, is necessary before anyone can conclude that other episodes in
American history illuminate the curiously reciprocal relationship between
imperial expansion and constitutional liberty. The focus here has been on
two or three generations of British North Americans living in one province.
This book has sought to identify the constitutional resources that structured
the way New Yorkers viewed their position on the edge of the British Atlantic
world and how they reworked those resources when breaking with the Brit-
ish Empire and creating a new union. There might be a continuous dialectic
between received ideas and changing practices in every legal culture. In
eighteenth-century New York, the result was particularly transformative.
The most creative product—constitutional law—still affects American cit-
izens, and others, every day.

Those who settled colonial New York did not intend to transform consti-
tutionalism. Initially, they were simply participating in one of many episodes
of imperial expansion. The typical image of an empire is a state that expands
outward, all migration and energy flowing from the center, the map gradu-
ally being redenominated in the terms of the conqueror. But the British
Empire was never such a well-planned endeavor and, indeed, was not fully



304 } Conclusion

comprehended as an ‘‘empire’’ in the modern sense until the eighteenth
century. Only in moments of crisis did participants articulate what they were
doing together and what each sought from the others. In those crises, En-
glish legal terms dominated, but in North America they carried some new
and strange meanings. From the beginning, colonial authority was a contest
between metropolitan officials, imperial agents, settlers, their creole descen-
dants, and Native Americans, often in shifting alliances. Initially, the English
constitution and common law defined the English nation in opposition to the
other royal territories, distinguishing realm from dominions. But substantive
elements of this constitutionalism escaped England as settlers demanded
English liberties and the imperial agents conceded some of them. This En-
glish constitutional currency circulated throughout the empire, integrative at
first and disintegrative later, when settlers used it to distinguish their colonies
from a supposedly corrupting metropolis—the mirror image of English fears
at the dawn of overseas colonization.

If the first British Empire began as a series of experiments, it ended when
its central government no longer found it feasible to hold on to half of its
North American colonies, the thirteen in which many people viewed them-
selves as most entitled to ancient English liberties and where some were
willing to resort to violent resistance to secure those liberties. On the east
side of the Atlantic, the Revolution resulted in imperial contraction, though
only temporarily. On the west side, it was unclear whether the Confederation
would contract, expand, or stagnate. It cannot be known how long the states
would have survived in a loose confederation. But some men, New Yorkers
prominent among them, had greater ambitions for the Union and for them-
selves. They expressed this ambition in traditional Anglo-American ways: in
terms of an empire whose constitution preserved liberty and conveyed it to
new lands too. The debate between Federalists and Antifederalists in the
linchpin state of New York helped create new bonds between the states, the
people in the states, and the people who emigrated west into the territories.
Equality among all citizens and jurisdictions—on an ‘‘equal footing’’—was a
cardinal principle of this Union, not a protest from the marchland. With a
movable constitutional border between core and periphery, continental con-
quest would appear as the spread of self-government. Constitutional law
took decades to construct and always remained under revision, but by the
third decade of the nineteenth century few doubted that it helped bind the
Union, in part by creating a peaceful discursive space in which all citizens
could debate the meaning of that Union.
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In terms of holding together their respective empires, the difference be-
tween the imperial agents before the Revolution and the Federalists after is
the degree of success: failure for the former, qualified success for the latter.
With power divided between the states and the federal government, and
among various institutions with each, no institution alone determined the
Constitution’s meaning or that of citizenship within it. At the time of the
framing, most concerns centered on the extent of state power, congressional
power, and that of the federal executive. A few Antifederalists expressed
concerns about the federal courts. Even fewer mentioned the role of the legal
profession. The last—lawyers—were unmentioned in the document but
gained great influence in defining the Constitution in the courts and outside
them, as advocates, legislators, and writers. Although Tocqueville remarked
on the importance of lawyers and observed that government was spare, he
did not put the two observations together: the legal profession helped make
the expansive Union work despite the lack of extensive administration. Law-
yers functioned as the new imperial agents, acting out a vision of union
expressed in early literature like The Federalist and refined in nineteenth-
century legal treatises that doubled as civics manuals. That achievement—
the creation of a portable legal culture not mentioned in any written Ameri-
can constitution but crucial for the function of them all—is what made the
Union a new kind of empire. Lawyers and legal culture alone could not hold
it together. But the Union had no chance without them.

As the states democratized their constitutions, part of what continued to
hold them all together was the dephysicalization of sovereignty. Power no
longer resided in a central capital; neither did it reside in multiple state
capitals. The emergent theory of democracy was that all the people—or, in
practice, white men—had sovereignty and delegated it to various centers,
near and far. The Federalists tried to use this idea of popular sovereignty for
their own purposes, such as to bolster the judiciary. The Democrats estab-
lished a national party wary of embracing substantive principles so that each
state organization could develop its own policies to fit local electoral needs.
But the narrative of the independent United States would be much easier to
write if it involved simply relating the master plans of elites. Instead, the
historian can trace the outlines of plans that failed, that succeeded in part,
that did shape, without determining, the meaning of the Union.

In the end, legal culture did provide a glue of union, and those who fought
to preserve it in the 1860s recurred endlessly to the Constitution and the two
dimensions of empire laid out in Federalist 1. There was the empire of self-
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government, to which secession had always been a sign of failure, and there
was the empire of functional government expanding across space. The story
of this devotion to the Union in the mid-nineteenth century goes well be-
yond that of constituting empire in the eighteenth century. But the fate of
that Union cannot be comprehended without understanding how people in
early New York helped reconfigure constitutionalism on the edge of the
Atlantic world.
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in such actions, though Hamilton seems to have represented more loyalist defen-
dants than they.

97. Hamilton to Major General Nathanael Greene, 10 June 1783, Hamilton
Papers, 3:376; Hamilton to George Washington, 3 July 1787, Hamilton Papers,
4:224.

98. See Hamilton Papers, 5:483 n. 1, 542 n. 1.
99. [Alexander Hamilton], ‘‘A Letter from Phocion to the Considerate Citizens

of New York,’’ [ Jan. 1784], Hamilton Papers, 3:483–97; [Hamilton], ‘‘Second Let-
ter from Phocion,’’ 3:530–58.
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100. The thesis that state abuses, rather than Confederation weakness, was the
primary force behind the Philadelphia Convention is argued by Rakove, Original
Meanings, 35–56; Wood, Creation of the American Republic, 393–429; and editorial
note, in Madison Papers, 9:346–48.

101. Trespass Act, Laws of the State of New York, 1:552. Some owners also
brought separate common-law debt actions to collect back rent. McDougall v.
Leonard (N.Y. Sup. Ct., 1785–86), noted in LPAH, 1:421, 456.

102. Stephen P. Adye to Brigadier General Frederick von Hackenberg, 29 July
1779, NYHS Coll. (1875), 233. On British use of rebel property during the war, see
Barck, New York City, 55, 85–86, 91–92, 224–26.

103. Papers relating to this 1784 case are reprinted in LPAH, 1:282–419. See
also Morris, Select Cases from the Mayor’s Court of New York City, 302–27.

104. The statute is excerpted in LPAH, 1:201.
105. Brockholst Livingston (1757–1823), son of William Livingston, served as

an aide to General Philip Schuyler during the war and as secretary to brother-in-
law John Jay in Spain. He became a state and, later, federal Supreme Court justice.
LPAH, 1:293 n. 31. Lewis (1754–1844) clerked under John Jay and served as chief
of staff to General Horatio Gates during the war. He later became attorney gen-
eral, the state’s chief justice, and governor. LPAH, 1:293 n. 32.

106. LPAH, 1:357, 358.
107. LPAH, 1:382. This last quotation comes from Hamilton’s sixth brief; it

may represent his most cautious line of argument, and it was one adopted by the
court.

108. LPAH, 1:357, 336. Hamilton and other lawyers first raised the Confedera-
tion’s peace treaty as a defense in cases arising under New York’s Confiscation Act.
Hamilton, John Lawrence, Morgan Lewis, and Richard Varick to the President
of Congress, 10 Dec. 1782, in Hamilton Papers, 3:478–79; editorial note, LPAH,
1:297.

109. LPAH, 1:411.
110. Editorial note, LPAH, 1:289.
111. For Duane’s legal career and ambitious land speculations, see Alexander,

Revolutionary Conservative. A friend to loyalists, Duane lobbied in the state senate
to allow John Watts Jr. to purchase land that the state had confiscated from his
father. New York Senate, Journal of the Senate of the State of New-York, 7th sess.
(New York, 1784), 106 (20 Apr. 1784).

112. James Duane to [?], 11 Aug. 1774, in Smith, Letters of Delegates to Congress,
1:52–53.

113. LPAH, 1:413–16. This and other cases foreshadowing judicial review are
surveyed in Sosin, Aristocracy of the Long Robe, 203–26.

114. Opinion of the Mayor’s Court, LPAH, 1:392, 393. The Mayor’s Court did
not issue reports until it was transformed into the Court of Common Pleas for the
City and County of New York in 1821. Morris, introduction to Select Cases from the
Mayor’s Court of New York City, 49.

115. LPAH, 1:393.
116. LPAH, 1:394, 396, 397.
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117. LPAH, 1:399–400.
118. LPAH, 1:402. Duane declared that Hamilton’s citations to Coke, Black-

stone, and Chief Justice Mansfield were ‘‘full and conclusive.’’ Ibid.
119. LPAH, 1:402.
120. LPAH, 1:402–6.
121. LPAH, 1:409–10.
122. LPAH, 1:346, 370–71.
123. LPAH, 1:411.
124. LPAH, 1:415.
125. LPAH, 1:417–18.
126. LPAH, 1:418–19. It seems to have worked: some cases were settled soon

after, most likely because of the court’s strong ruling. LPAH, 1:426. However, it is
difficult to trace the precedential effect of early modern decisions because full
paper trails exist for only a few cases. Goebel speculates that plaintiffs began opting
for the state supreme court rather than New York’s Mayor’s Court in the wake of
Rutgers. LPAH, 1:507–20, 523.

127. [Hamilton], ‘‘Letter from Phocion to the Considerate Citizens of New
York,’’ 3:483–97; [Hamilton], ‘‘Second Letter from Phocion,’’ 3:530–58.

128. Smith et al., Address from the Committee, 15, 13, 6–7.
129. Ibid., 6–7, 8, 10, 11.
130. Ibid., 12.
131. Ibid., 13–14 (emphasis added).
132. Hamilton to Thomas Jefferson, 19 Apr. 1792, in Hamilton Papers, 11:317.
133. New York Assembly, Journal of the Assembly of the State of New York, 1785

(New York, 1785), 22.
134. Resolution of 2 Nov. 1784, New York Assembly, Journal of the Assembly of

the State of New York, 1785, (New York, 1785), 32–34.

part four

1. George Washington, ‘‘Circular to the States,’’ June 1783, in Writings of
George Washington, 26:486.

2. Hamilton, Federalist 1, 27 Oct. 1787, Federalist Papers, 3.
3. Compare Jensen, Articles of Confederation, with Wood, Creation of the American

Republic.
4. See Murrin, ‘‘Roof without Walls,’’ 333–48.
5. ‘‘Postcolonial’’ has temporal and existential meaning. It can signify what

occurs after colonialism; it also connotes the cultural domination and resistance
that colonized people experience during as well as after imperial rule. The latter
meaning lies beneath the field of postcolonial studies. Ashcroft, Griffiths, and
Tiffin, Empire Writes Back, 2; Ashcroft, Griffiths, and Tiffin, introduction to Post-
Colonial Studies Reader, 1. See also Said, Culture and Imperialism, xxv.

6. The most closely related experiences were those of white settlers in the Brit-
ish dominions: Canada, Australia, and New Zealand. Like them, the new Ameri-
cans were simultaneously ‘‘imperialised and colonising,’’ freeing themselves from
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one empire and then creating another. Ashcroft, Griffiths, and Tiffin, Empire
Writes Back, 2, 19, 133–45; Lawson, ‘‘Comparative Studies’’; Lawson, ‘‘Cultural
Paradigm for the Second World,’’ 68; Anna Johnston and Alan Lawson, ‘‘Settler
Colonies,’’ in Schwartz and Ray, Companion to Postcolonial Studies, 369; Slemon,
‘‘Unsettling the Empire’’; Hulme, ‘‘Including America.’’ Some call the Common-
wealth nations ‘‘second world’’ because they are ‘‘forever caught between two First
Worlds, the originating world of Europe as Imperial centre and the First World of
the (ab)original peoples.’’ Lawson, ‘‘Comparative Studies.’’ Cf. Michael Warner,
‘‘What’s Colonial about Colonial America?,’’ in St. George, Possible Pasts, 49–70
(arguing that British Americans were not ‘‘anticolonial’’ because they did not reject
‘‘the colonial project’’). It would be unhelpful, if not obtuse, to compare the Ameri-
can Revolution to twentieth-century independence movements in Asia, Africa, the
Middle East, or the Caribbean.

7. Literary scholars in particular have analyzed the ‘‘postcolonial anxiety’’ that
writers in new nations express in their concerns about language, audience, sym-
bolic reference, and authenticity. Lawrence Buell, ‘‘Postcolonial Anxiety in Clas-
sic U.S. Literature,’’ in Singh and Schmidt, Postcolonial Theory and the United States,
196–219. Buell rightly warns that the United States’ original postcoloniality
should not be invoked to ‘‘evade the fact of present imperium’’ (197). Indeed, the
way early Americans reworked their imperial legacy—by envisioning the United
States as an ‘‘empire of liberty’’—might help explain why the United States has
always been reluctant to view itself, as some others do, as a more ambiguous
empire. For similar caution, see Chaplin, ‘‘Expansion and Exceptionalism in Early
American History,’’ 1453–54.

8. Thiong’o, Decolonising the Mind; Helen Tiffin, ‘‘Post-colonial Literatures and
Counter-discourse,’’ in Ashcroft, Griffiths, and Tiffin, Post-Colonial Studies Reader,
95. See generally Said, Orientalism, and Viswanathan, Masks of Conquest.

9. See Lepore, A Is for American; Ellis, After Revolution; Warner, Letters of the
Republic; Ziff, Literary Democracy; Davidson, Revolution and the Word.

10. On nationalism as resting on ‘‘imagined community,’’ see Anderson, Imag-
ined Communities.

11. This convention still irks many from elsewhere in North and South America
and beyond. Peter Hulme, ‘‘Postcolonial Theory and Early America: An Approach
from the Caribbean,’’ in St. George, Possible Pasts, 35.

chapter seven

1. Compare Spaulding, His Excellency George Clinton, 172–73, with Kaminski,
George Clinton, 121.

2. Hamilton, Federalist 1, 27 Oct. 1787, 3. All Federalist essays cited in the
notes are from Federalist Papers. The preface to the collected essays published in
March 1788 declared that they concerned ‘‘the very existence of this new Empire.’’
DHRC, 16:469.

3. See Robertson, Union for Empire.
4. Hamilton used ‘‘empire’’ and imperial examples (usually favorably) in thir-
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teen Federalist essays, compared with his reference (often derogatory) in ten essays
to republics and republican government. The imperial theme was ever present in
his mind. See, e.g., Hamilton to George Washington, 3 July 1787, in Hamilton
Papers, 4:224 (referring to the Philadelphia Convention as ‘‘the golden opportunity
to rescue the American empire from disunion anarchy and misery’’). A brief con-
sideration of Hamilton’s imperial thought is Stourzh, Alexander Hamilton, 196–99.
See also Kilian, ‘‘New Wine in Old Skins?,’’ 145–48; Pocock, introduction to
Harrington, Political Works, 150–51; and J. G. A. Pocock, ‘‘1776: The Revolution
against Parliament,’’ in Three British Revolutions, 16. Cf. Rose, ‘‘Ancient Constitu-
tion vs. the Federalist Empire.’’ For the ways in which interpretive commitments
shape legal meaning, see Cover, ‘‘Foreword: Nomos and Narrative.’’

5. See Hartz, Liberal Tradition in America, 35–66.
6. Compare Wood, Creation of the American Republic, with Appleby, Republi-

canism and Liberalism in the Historical Imagination; Cornell, Other Founders; and
Wilentz, Chants Democratic. See also Flaherty, ‘‘History ‘Lite’ in Modern American
Constitutionalism.’’

7. See, e.g., Ackerman, We the People; Amar, Bill of Rights; Kramer, People Them-
selves; and Kramer, ‘‘Foreword: We the Court.’’

8. An important exception is Greene, Peripheries and Center.
9. Hamilton first arranged to have New Yorker Gouverneur Morris participate

in this new ‘‘Triumvirate’’ (George Washington to Alexander Hamilton, 28 Aug.
1788, DHRC, 18:352), but Morris wrote too slowly. Another choice, William
Duer, was not a gifted essayist. Hamilton then enlisted James Madison. See Jensen
et al., editor’s note, DHRC, 13:486–87; Adair, ‘‘Authorship of the Disputed Fed-
eralist,’’ in Fame and the Founding Fathers, 58–59; and Jacob E. Cooke, introduction
to Federalist Papers, xi–xxx. Five hundred copies of the first volume containing
thirty-six essays were published in New York City in March 1788. They, and the
second volume published two months later, were sold in several states and abroad,
with several volumes circulating in Virginia, largely through Madison’s efforts. But
the vast majority were sold within New York, and many copies remained unsold. In
sum, publication was limited outside New York City or in other states. Crane,
‘‘Publius in the Provinces’’; Jensen et al., editor’s note, DHRC, 16:466–69.

10. James Madison to James Monroe, 14 Mar. 1786, in Madison Papers, 8:497;
Madison to Edmund Randolph, 26 July 1785, Madison Papers, 8:328. See also Drew
R. McCoy, ‘‘James Madison and Visions of American Nationality in the Con-
federation Period: A Regional Perspective,’’ in Beeman, Botein, and Carter, Beyond
Confederation, 239–43.

11. It is possible that they collaborated on a few essays. Cooke, introduction to
Federalist Papers, xxvii. Their working relationship during the winter of 1787–88
has never been fully reconstructed. A good treatment is Adair, ‘‘Authorship of the
Disputed Federalist Papers,’’ 49–74. See also Elkins and McKitrick, Age of Federal-
ism, 102–14. Cf. Mason, ‘‘Federalist—A Split Personality.’’

12. See Adair, ‘‘Authorship of the Disputed Federalist Papers,’’ 28, 58; Furt-
wangler, Authority of Publius, 32–43; Moglen, ‘‘Incompleat Burkean,’’ 543–45; and
Primus, American Language of Rights, 84–91. Historians of political thought have
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cautioned against confusing ‘‘the coherence of a work or body of political writing’’
with ‘‘its character as a historical phenomenon.’’ J. G. A. Pocock, ‘‘Languages and
Their Implications: The Transformation of the Study of Political Thought,’’ in
Politics, Language and Time, 5–6; Skinner, ‘‘Limits of Historical Explanation’’; Skin-
ner, ‘‘Meaning and Understanding in the History of Ideas.’’ See also Rakove,
Original Meanings, 3–22, and Bernard Bailyn, ‘‘The Ideological Fulfillment of the
American Revolution: A Commentary on the Constitution,’’ in Faces of Revolution,
246–47.

13. Federalists elsewhere considered New York the fount of Antifederalism. ‘‘A
Landholder VIII,’’ Connecticut Courant, 24 Dec. 1787, DHRC, 15:76, 78. See also
St. John de Crevecoeur to Comte de la Luzerne, New York, 16 May 1788, DHRC,
18:16; Antoine de la Forest to Comte de Montmorin, 15 Dec. 1787, DHRC,
14:446–47; and George Washington to James Duane, 10 Apr. 1785, in Wash-
ington, Papers of George Washington, 485–86.

14. Article VII of the Constitution provided that ratification by nine states
would make it effective in those states; on 2 July, New Hampshire became the
ninth state to ratify. New York ratified the Constitution on 26 July. ‘‘Act of Conti-
nental Congress Putting Constitution into Effect,’’ in Kurland and Lerner, Found-
ers’ Constitution, 4:669–70. A rumor circulating before the ratification convention
was that the Antifederalists predicted they would lose but would insist on amend-
ments. Samuel A. Otis to Benjamin Lincoln, 8 May 1788, DHRC, 17:395. For at-
tempted interstate cooperation between Antifederalists from New York and those
of other states to secure amendments, see DHRC, 17:395–98, 18:32–61. For the
machinations at the Poughkeepsie convention, see De Pauw, Eleventh Pillar, esp.
113–17, 193–95, 241–54; Spaulding, New York in the Critical Period, 203–31; Riker,
Strategy of Rhetoric, 229–40; and Brooks, ‘‘Alexander Hamilton, Melancton Smith
and the Ratification of the Constitution in New York.’’

15. See Crane, ‘‘Publius in the Provinces,’’ and editorial note, DHRC, 13:490–
92.

16. See Rakove, Original Meanings, 149–50, and Philip Bobbitt, ‘‘The Constitu-
tional Canon,’’ in Balkin and Levinson, Legal Canons, 338. On the founding gener-
ation’s struggle with the concept of authorship, see Fliegelman, Declaring Indepen-
dence, 164–89.

17. For the vitality of popular constitutionalism in the early Republic, see Kra-
mer, People Themselves.

18. Cf. Tocqueville, Democracy in America, trans. Reeve, 1:280.
19. Harrington, Commonwealth of Oceana; and, A System of Politics, 11.
20. Hamilton, Federalist 1, 27 Oct. 1787, 3.
21. See Onuf, Jefferson’s Empire, 1–17; Boyd, ‘‘Thomas Jefferson’s ‘Empire of

Liberty’ ’’; Stephanson, Manifest Destiny; Tuveson, Redeemer Nation, 91–136; and
Amar, ‘‘Some New World Lessons for the Old World.’’

22. Hamilton, Federalist 9, 21 Nov. 1787, 51.
23. He warned that ‘‘particular interests’’ and ‘‘local institutions’’ might over-

come ‘‘the public good.’’ Hamilton, Federalist 1, 27 Oct. 1787, 4. See also Noah
Webster, Examination into the Leading Principles of the Federal Constitution Proposed
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by the Late Convention Held at Philadelphia (1787), in Ford, Pamphlets on the Constitu-
tion of the United States, 29. For the Scottish realism behind these sentiments, see
White, Philosophy, the Federalist, and the Constitution, 113–28.

24. Hamilton, Federalist 15, 1 Dec. 1787, 72–73; Stourzh, Alexander Hamilton,
95–106, 201–5; Adair, Fame and the Founding Fathers, 23–25; White, Philosophy, the
Federalist, and the Constitution, 85–101. See generally Hirschman, Passions and the
Interests.

25. Elkins and McKitrick, Age of Federalism, 163–93.
26. Hamilton, Federalist 1, 27 Oct. 1787, 4.
27. Hamilton, Federalist 23, 18 Dec. 1787, 115. A survey of such plots is Slaugh-

ter, Whiskey Rebellion, 28–60. See also Andrew R. L. Cayton, ‘‘ ‘When Shall We
Cease to Have Judases?’ The Blount Conspiracy and the Limits of the ‘Extended
Republic,’ ’’ in Hoffman and Albert, Launching the ‘‘Extended Republic,’’ 156–89.

28. Hamilton, Federalist 21, 12 Dec. 1787, 100. See also Hamilton, Federalist 16,
4 Dec. 1787, 75, 79.

29. Hamilton wrote six ‘‘Continentalist’’ letters from July 1781 to July 1782.
Hamilton Papers, 2:649–52, 654–57, 660–65, 669–74, 3:75–82, 99–106. For Mad-
ison’s outline, see ‘‘Vices of the Political System of the United States,’’ Madison
Papers, 9:345–58.

30. On the bank, see Janet A. Riesman, ‘‘Money, Credit, and Federalist Political
Economy,’’ in Beeman, Botein, and Carter, Beyond Confederation, 128–61. On the
military establishment, see George Washington, ‘‘Sentiments on a Peace Estab-
lishment,’’ 2 May 1783, in Writings of George Washington, 26:374–98, and Prucha,
Sword of the Republic. On administration, see White, Federalists, 478, 507–8. On
territorial and Native American policy, see Onuf, Origins of the Federal Republic,
160–85; and Prucha, American Indian Policy in the Formative Years. See generally
Jack N. Rakove, ‘‘From One Agenda to Another: The Condition of American
Federalism, 1783–1787,’’ in American Revolution, 80–103.

31. Madison, Federalist 37, 11 Jan. 1788, 236. See also Hamilton, Federalist 78,
28 May 1788, 525–26, and Federalist 82, 28 May 1788, 553.

32. See Bailyn, Faces of Revolution, 236, 239, and Rakove, Original Meanings,
149–60. In their relationship to European authority, the ratifiers exhibited what
Lawrence Buell calls a ‘‘resistance-deference syndrome.’’ Buell, ‘‘Postcolonial Anx-
iety,’’ 204.

33. Hamilton, Federalist 15, 1 Dec. 1787, 66–67.
34. Webster, Grammatical Institute, pt. I, 3, 15.
35. Webster, Examination into the Leading Principles of the Federal Constitution, 29.
36. See Onuf and Onuf, Federal Union, Modern World; Armitage, ‘‘Declaration

of Independence and International Law’’; and Helfman, ‘‘Law of Nations in The
Federalist Papers.’’

37. Hamilton, Federalist 11, 24 Nov. 1787, 65–73.
38. Hamilton’s example was Cornelius de Pauw, Recherches Philosophiques sur les

Americains (Berlin, 1770). Hamilton, Federalist 11, 24 Nov. 1787, 72n*. It was to
answer Buffon’s similar analysis that Thomas Jefferson wrote that other monument
of American postcolonial literature, Notes on the State of Virginia. For the quadra-
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section of the globe in the law of nations, see Gould, ‘‘Zones of Law, Zones of
Violence,’’ 479.

39. Hamilton, Federalist 11, 24 Nov. 1787, 72–73.
40. Ibid., 68.
41. Ibid., 73.
42. For the tension between the state and Confederation Indian policy, see

Graymont, Iroquois in the American Revolution, 259–91; Graymont, ‘‘New York
State Indian Policy after the Revolution’’; Jack Campisi, ‘‘From Stanwix to Canan-
daigua: National Policy, States’ Rights and Indian Land,’’ in Vescey and Starna,
Iroquois Land Claims, 49–65; Lehman, ‘‘End of the Iroquois Mystique’’; and Hig-
gins, Expansion in New York, 100–114.

43. Only a few Antifederalists, including some freeholders in New York, criti-
cized the slave trade and slavery itself as hypocritical among people who revolted in
the name of liberty. See, e.g., ‘‘Letter from Countryman in Dutchess County, V,’’
22 Jan. 1788, in Storing and Dry, Complete Anti-Federalist, 6:62. See also Finkel-
man, ‘‘Book Review,’’ 202–6, and Finkelman, ‘‘Founders and Slavery.’’ The Manu-
mission Society, founded in 1785, ran a school for the children of slaves to prepare
them for freedom. Richard B. Morris, ‘‘John Jay and the New York State Constitu-
tion and Courts after Two Hundred Years,’’ in Essays on the Genesis of the Empire
State, 8; James E. Cronin, introduction to Diary of Elihu Hubbard Smith, 13–14. Jay
was the society’s first president and Hamilton its first secretary.

44. When discussing representation and the three-fifths clause, for example,
Madison asked New Yorkers to imagine the situation of those in slave-dependent
states, but he did not defend slavery in the abstract. Madison, Federalist 54, 12 Feb.
1788, 367–70. He also praised the slave trade clause for putting the nation on the
path toward ending that traffic. Madison, Federalist 42, 22 Jan. 1788, 281–82.

45. There are many biographies of Hamilton. See, e.g., Cooke, Alexander Ham-
ilton, and Chernow, Alexander Hamilton.

46. Jones, ‘‘The King of the Alley.’’
47. Ver Steeg, Robert Morris.
48. Smith, James Wilson, Founding Father. Again, similar configurations might

be found in other states, but they did not produce the same political literature.
49. See Wood, Creation of the American Republic, 471–518.
50. Despite antiloyalist legislation in New York and elsewhere, Peter Van

Schaak maintained that most loyalists could resume their normal lives after the
peace treaty. Van Schaack, Life of Peter Van Schaack, 322. For suggestive accounts on
the reintegration of loyalists, see Benton, Whig-Loyalism, 190–213, and Mass,
Return of the Massachusetts Loyalists.

51. New York Antifederalists were central to what Saul Cornell calls ‘‘middling’’
Antifederalism. Cornell, Other Founders, 81–106, 119–20. See also Lynd, Anti-
Federalism in Dutchess County, esp. 26–31. Many Antifederalists were involved in
state and local government, making it difficult to characterize them as libertarian.
But see Wood, Creation of the American Republic, 519–24.

52. Bielinski, Abraham Yates, Jr.; Countryman, People in Revolution, 222–24.
53. Kaminski, George Clinton, 12.
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54. De Pauw, Eleventh Pillar, 159.
55. A good treatment of many of these conflicts is Onuf, Origins of the Federal

Republic.
56. See White, Middle Ground, 413–517; Hinderaker, Elusive Empires, 185–270.
57. See Taylor, William Cooper’s Town, and Wycoff, Developer’s Frontier.
58. U.S. Constitution, art. VI, § 3. See also Eblen, First and Second American

Empires; Duffey, ‘‘Northwest Ordinance as a Constitutional Document’’; Onuf,
Statehood and Union; and Levinson, ‘‘Why the Canon Should Be Expanded.’’

59. Farrand, Records, 1:578–79. Mason was not a member of the Confederation
Congress, but his use of the phrase ‘‘equal footing’’ indicates that he had read or
heard about the ordinance, which uses the same phrase. Northwest Ordinance
(1787), §14, art. V. See also Adams, Defence of the Constitutions, 505–6. Gouverneur
Morris was one of the very few who disagreed with the equality principle. Farrand,
Records, 1:571, 583. See generally Gordon S. Wood, ‘‘Launching the ‘Extended
Republic,’ ’’ in Hoffman and Albert, Launching the ‘‘Extended Republic,’’ 22; Robert
F. Berkhofer Jr., ‘‘The Northwest Ordinance and the Principle of Territorial Evo-
lution,’’ in Bloom, American Territorial System, 45–55; and Wilson, Imperial Re-
public, 60–61.

60. See Hinderaker, Elusive Empires, 236–70.
61. See, e.g., Wood, Creation of the American Republic, 499–518; Cecelia M.

Kenyon, ‘‘Introduction: The Political Thought of the Antifederalists,’’ in The
Antifederalists, xxxix–xlviii; and Terence Ball, ‘‘ ‘A Republic—If You Can Keep
It,’ ’’ in Conceptual Ball and Pocock, Change and the Constitution, 137–64.

62. Robert Yates and John Lansing to Governor George Clinton, 21 Dec. 1787,
New York Daily Advertiser, 14 Jan. 1788, DHRC, 15:366–70. See also Farrand,
Records, 1:249–50, 336–38. On the ambiguous motives of Yates and Lansing, see
De Pauw, Eleventh Pillar, 62–64.

63. Onuf, Origins of the Federal Republic, 91, 97–98, 124–25.
64. ‘‘Cato I,’’ New York Journal, 26 Sept. 1787, DHRC, 13:255–57 (all ‘‘Cato’’

essays cited in the notes are from the New York Journal ); ‘‘Cato III,’’ 25 Oct. 1787,
DHRC, 13:473–77. For Clinton’s attempts as governor to hold on to these lands,
going so far as to negotiate secretly with the British in an attempt to obtain their
western forts, see Kaminksi, George Clinton, 63–77, 81–89. While most historians
have identified Clinton as the author of the ‘‘Cato’’ letters, Linda Grant De Pauw
argues that ‘‘Cato’’ was Abraham Yates. De Pauw, Eleventh Pillar, 283–92.

65. ‘‘Brutus XII,’’ New York Journal, 7 Feb. 1788, DHRC, 16:74 (all ‘‘Brutus’’
essays cited in the notes are from the New York Journal ); ‘‘Brutus I,’’ 18 Oct. 1787,
DHRC, 13:417–18; ‘‘Brutus XII,’’ 7 Feb. 1788, DHRC, 16:74.

66. Most New York Antifederalists supported the Confederation impost but
wanted it collected by local officials, not ‘‘continental collectors.’’ Elliot, Debates,
2:330–34, 359–60; Melancton Smith, ‘‘An Address to the People of the State of
New-York: Showing the Necessity of Making Amendments to the Constitution,’’
New York, 1788, DHRC, 17:158–60. Federalists like Hamilton answered that local
officials would frustrate collection. Hamilton, ‘‘Remarks in the New York Assem-
bly on an Act Granting to Congress Certain Imposts and Duties,’’ [15 Feb. 1787],
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in Hamilton Papers, 4:71–92; Elliot, Debates, 3:361. See De Pauw, Eleventh Pillar,
31–43, and, for an economic interpretation for Antifederalist opposition to the
federal impost, Cochran, New York in the Confederation. The impost debate paral-
leled the writs of assistance controversy of a generation earlier.

67. ‘‘Brutus I,’’ 18 Oct. 1787, DHRC, 13:413. See also Melancton Smith, in
Elliot, Debates, 2:328; New York’s Declaration of Rights, Poughkeepsie Country Jour-
nal, 29 July 1788, DHRC, 18:299; and Thomas Tredwell, in Elliot, Debates, 2:403.
The title of an Antifederalist newspaper in Pennsylvania was the Freeman’s Journal,
and Federalist Tench Coxe wrote a series of essays under the pseudonym ‘‘Free-
man.’’

68. See, e.g., Hamilton, Federalist 80, 28 May 1788, 537, and Thomas Tredwell,
in Elliot, Debates, 2:404.

69. On the proliferation of corporations, see Davis, Essays in the Earlier History of
American Corporations; Seavoy, Origins of the American Business Corporation; Tea-
ford, Municipal Revolution in America; Whitehead, Separation of College and State;
Tewksbury, Founding of American Colleges and Universities; Hammond, Banks and
Politics in America; Handlin and Handlin, ‘‘Origins of American Business Corpora-
tions,’’ 22–23, and Commonwealth; Maier, ‘‘Revolutionary Origins of the American
Corporation’’; and Hall, Organization of American Culture. Throughout this era
of proliferation, debates raged about corporate immunity from state and federal
legislation.

70. Hamilton, 19 June 1787, in Farrand, Records, 1:287, 328. For criticism of the
corporate argument by an imperial agent, see [Kennedy], Essay on the Government of
the Colonies, 14.
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