Fathers’ Rights Activism and Law Reform in Comparative
Perspective

The legal status, responsibilities and rights of men who are fathers—married or
unmarried, cohabiting or separated, biological or social in nature—is a topic with
a long and well-documented history. Yet recent developments in a number of
countries suggest a growing politicisation of the relationship between law and father-
hood. In some countries, an increasingly vocal, visible and well-organised fathers’
rights movement has been credited with influencing perceptions of the politics of
family justice. Fathers, it is argued, have become the new victims of family law sys-
tems that have swung ‘too far’ in favour of mothers. Armed with such claims, fathers’
rights activists have set out to achieve a range of legal reforms, most notably in the
areas of child support law and contact and residence rights following separation.

This book presents an attempt to understand these developments. Bringing
together leading international commentators it provides a careful, critical and
comparative analysis of the work of fathers’ rights activists, the role law has played
in their campaigning, their legal strategies, their success (or otherwise) in achiev-
ing legal reform, similarities and divergences with the women’s movement, and
the relationship between fathers’ rights movements and the societies that frame
them.
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Preface

CAROL SMART

The papers in this timely and important collection present rigorous analyses of the
rise and influence of fathers’ rights movements in major post-industrial societies.
The papers are unified by a core set of questions which focus on why there are now
so many fathers’ movements, what demands they make, and how their demands
are changing the landscapes of family law and policy. Perhaps one of the most sig-
nificant questions discussed is why, given the ongoing privileged position of men
(politically, economically and culturally) in western societies, there is now an
expressed need by men to (re)assert their position and status as fathers. Although
there are important differences between the ways in which fathers in different
countries seek to make claims in relation to children (most notably between
Sweden and Australia for example) there is nonetheless a shared policy backcloth
in all these places that now insists that fathers must be made more central to the
emotional lives of their (biological) children, most particularly after separation or
divorce. The fact that very similar debates are going on in places like Sweden, the
USA, England, Canada and Australia (as well as other countries not included here)
suggests that a global movement is afoot or, at the very least, a set of shared politi-
cal goals amongst men in a wide range of countries. Moreover, the fact that gov-
ernments are listening to these demands is indicative of significant cultural shifts
in perceptions of fathers and of the needs of children. In this sense, we are living in
interesting times and this scholarly collection provides a much needed sustained
engagement with these complex social, cultural and legal challenges. It is extremely
important to develop an understanding of these changes in an international per-
spective to see what these fathers’ movements share in common but, at the same
time, the value of this collection is that it provides an understanding of each
national movement in its own legal and social context, thus allowing for a more
nuanced understanding of fathers’ demands for recognition and status.

It is interesting to note of course that while the demands of fathers have become
more vociferous, there has been a relatively muted response from the women’s
movement regarding these developments. The most outspoken response has been
in relation to the ongoing problem of domestic violence (for women and for children)
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and the extent to which this has been overlooked in the rush to acknowledge the
emotional significance of fathers to children. But outside this sphere it has been
hard for an organised feminist response to find a voice, except in terms of point-
ing to the irony of fathers’ demands for equality of contact and residence of chil-
dren when women have nowhere yet achieved equality in terms of employment,
earnings, benefits, wealth and so on. But it is possible to go only so far in point-
ing to this irony. It tends to have a distasteful quality about it because mothers are
not supposed to use their responsibilities towards children as part of a political or
economic argument against fathers. So there does not appear to be a legitimate
way in which mothers can enjoin the debate because they appear to be arguing
against the rights of their children to maintain proper relationships with their
fathers. This means that the debate has become rather one-sided, with the experi-
ences of fathers weighing heavily in balance of considerations that are currently
influencing policy. Moreover, ‘common sense’ seems to support separated fathers’
claims that they are being discriminated against in the courts because, of course,
wherever one looks children are still primarily in the care of their mothers. This
everyday evidence is no longer interpreted as an indication that mothers rather
than fathers take on the bulk of child care, rather it is now re-interpreted as a sign
that mothers exclude fathers from the caring roles they would otherwise adopt. In
this context, evidence about mothers’ care work makes little headway against
fathers’ personal anecdotes and stories of emotional pain on living apart from
their children. That evidence should make such little headway against emotion in
the heat of political debate and argument (the example provided by Rhoades in
this volume is a classic case study of just this issue) undoubtedly carries an impor-
tant lesson about how politico-legal systems operate, the nature of ‘progress’, and
also about the workings of power,! and it is precisely these workings that are
explored so carefully in the chapters that follow.

While all the chapters in this book reflect the current and growing concern
that the interests and needs of mothers (and also perhaps of children) may be
about to be crushed by the popularist juggernaut of fathers’ demands for equal
treatment, there is also a recognition that the rise of the fathers’ movements
(especially the more militant variety) has both expressed the felt needs of (some)
men and captured the attention of an audience that is prepared to be sympa-
thetic. In other words, it is accepted that these voices would not be heard unless
there was something significant going on in terms of cultural and historical shifts
in understanding about fathers and fatherhood. Moreover, from where I stand on
these issues,? it would seem that many of the things that these fathers are claim-

Tt should of course be noted that feminist campaigners have also used this method widely. It was the
particular tool of Caroline Norton in the mid-19th century when she started what might be seen as the
first feminist campaign to improve mothers’ access to and guardianship rights over children in England.

2 As a Second Wave feminist who remembers the demands of the Women’s Liberation Movement
in the UK in the 1970s which included the demand that men took greater responsibility for child care.
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ing are precisely the sort of things that mothers and children have long
demanded (and still do demand) of fathers: namely closer emotional involve-
ment, greater commitment, shared care and shared responsibility. The problem
therefore would seem to reside in the context and the timing of these demands,
rather than solely in a rejection of men’s desire to father in a new way. By this I
mean that it is not intrinsically a problem for feminist analyses—or mothers in
general—that fathers wish to become more involved with their children, rather
it is that they are agitating to do so primarily after they have separated from their
partners rather than during the course of their relationship (a point I develop
more fully below). This means that the shape of fathers’ demands in the early
21st century is not about reconfiguring parenthood as a whole in order that both
parents can share the responsibilities and disadvantages—as well as benefits;
rather it is a campaign against mothers and a reassertion of paternal privilege
which can be exercised at will. So what I propose to do here is give brief consid-
eration to what I shall call the micro-politics of child contact because, although
the issue of contact is not the sole concern of all fathers’ movements (see for
example Crowley in this volume), this is one of the most significant issues they
have raised in recent years.

The New Micro-Politics of Child Contact

1. The most obvious problem to be faced when contemplating the demands of
fathers for more contact with their children is that this collective demand raises
its voice at the point when men’s relationships with their children’s mothers
have broken down. Of course, from the point of view of many fathers there has
been no urgency about raising their voices before this point. Arguably the sys-
tem whereby mothers carry the main responsibility for children and suffer the
consequences in the labour market and in terms of later benefits such as pen-
sions, is not a problem for the majority of fathers who can fit even quite ‘active’
fathering in around their employment and other leisure commitments. This
gendered division of labour only becomes a problem for fathers on divorce and
separation when the emotionally powerful position of mothers is revealed to
them in a meaningful way. But the fact that this realisation comes at the
moment of separation inevitably means that the demand for more contact or
even residence becomes part of the (inevitable) conflict that surrounds separa-
tion and, indeed, even intensifies this conflict.

2. The next element in these micro-politics involves the interwoven nature of
‘care’ and ‘love’. It is empirically established that mothers do most of the car-
ing for children—even if some fathers do a substantial amount (particularly
in the UK where there are high levels of part-time maternal employment and
low levels of state provided child care). Moreover, caring for children is often
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an expression of love and it provides a context in which love can thrive and
develop. This has two consequences. For mothers, reducing the amount of
caring for children that they do is associated with guilt and loss, and the
majority of mothers experience anguish when they return to work or when
their children first go to school. So, giving up ‘caring time” has emotional con-
notations for mothers. For fathers, love may not be so bound up with caring
activities and responsibilities, but this does not mean that they do not love
their children. However, as a consequence the love they evince may be per-
ceived to be rather superficial (he does all the fun things while she does all the
laundry!) and so less weighty or emotionally significant compared with a
mother’s love. This means that the demand by fathers for caring time to be
taken away from mothers creates emotional pain (especially if it is the father’s
new partner or mother who will do the work of caring) while the demand
itself can appear to be based on trivial or superficial emotions and motives.
3. This problem ties in with a third issue which concerns the nature and quality
of fathering in the absence of maternal guidance and supervision. As I have
noted, the dominant pattern in heterosexual parenting in most post-industrial
societies is that mothers take overall responsibility for care for children, but
they may delegate certain activities to fathers. This cultural arrangement is
obviously open to change and variation (compare Sweden with the UK for
example), but it is still the prevailing pattern in most post-industrial societies.
This means that after divorce or separation it is difficult for mothers to trust
fathers with full-time care (at least of young children) because they are per-
ceived as occupying the status of a partially trained apprentice in the sphere of
childcare work. This of course is just as much a source of men’s anger as it is of
women’s anxiety. Take, as examples of this problem, the statements quoted
below which are extracted from a study on post-divorce parenthood. The first
comes from a mother whose ex-husband wanted to have the children live with
him. The last two are from angry fathers who were enraged by the control that
mothers continued to exercise in relation to the children after divorce.

The mother’s case:

Jessica: So I put this to Alec. I said “Look, if you really, really feel that you can look after
these kids on a full time basis, don’t you think you ought to give yourself a weekend
with them and then just see how it feels and then maybe after a weekend maybe progress
onto say youre having them for a full week and see how you cope with them”. He just
absolutely hit the roof because he’s got this thing in his head that he’d be baby-sitting
for me, so he said “No” I said, “Look, in that case I'm not even prepared to discuss it
with you because I feel you just don’t know how hard it is, you haven’t had the children
on a full time basis for three years, I do feel that you're just out of it a little. [I feel you
should have them] in a normal everyday routine, bringing them to school, picking them
up from school, cooking, cleaning, washing and ironing for them, helping them with
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their homework, if they’re sick, nursing them. And then we will re-discuss, re-assess the

situation”?

The father’s case:

Jack: They hold all the cards and you're the one who’s got to crawl back. I wanted to give
her a good hiding or shake her. I couldn’t even upset her. You've got no choice, you've
got to go by what they say.

George: I can’t go up and see [my son] any time I want to, it’s got to be done through
an appointment, so where do your parental rights come into it?*

These different perspectives from mothers and fathers are, at a micro level, the
foundations of the ‘gender wars’ that are referred to in several of the papers in this
collection. The conflict arises directly from different experiences of the gendered
division of labour. The problem, however, is that while fathers’ anger has found a
‘legitimating’ political voice, mothers’ anger has not.

4. The final ingredient to add to this rather toxic mix is the ambiguous view that
many fathers apparently have of their role as economic provider for children
after divorce or separation. This ambiguous relationship sits uneasily with the
often stated aspiration of becoming emotional carers and more involved in the
lives of their children. In other words there is an apparent lack of ethical con-
gruence between the political demand to care/love and the common refusal to
provide adequate financial support for children. This ambiguity was clearly cap-
tured in a notable English case known as R v Secretary of State for Social Security
ex p W.3 In this case the father had previously applied for parental responsibil-
ity in relation to the children of his partner in order that he should have a degree
of social and legal recognition of his status as father of the children. However,
when his relationship with their mother ended he refused to pay child support
and, notwithstanding his previous application for parental responsibility, he
reclaimed his status as a non-father (because he was not the biological father)
and declined to accept any responsibility for financial support of the children.
This case epitomises the situation where it is culturally available to fathers to
have an ‘opt-in/opt-out’ style of relationship with their children, causing much
resentment to the parent who cannot/would not opt out. It also gives weight to
the impression that men’s claims to fatherhood are not serious, altruistic or
responsible, but are generated by a desire for personal gratification and some-
times by a desire to spite mothers who are seen as too powerful.

There are undoubtedly other micro-political elements that could be included
here, however it is perhaps enough to see how these four key ingredients can

3Mother quoted in C Smart and B Neale, Family Fragments? (London, Polity, 1999) 125.
4Fathers quoted in ibid, 145.
>[1999] 2 FLR 604.
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interweave with one another to produce a toxic mix which is hardly conducive to
generating new co-operative styles of parenting after separation. This means that
claims by men that they wish to embrace new forms of fathering cannot be
accepted by many feminists and mothers alike as genuine feelings, and are seen
more as opportunistic claims which will do little to improve the lives of children,
and will do much to damage the lives of mothers.

The fathers’ movements have taken their experiences of these interpersonal con-
flicts and reframed them as issues of justice and inequality. In so doing they have
obscured the structural basis of the gendered division of labour that supports and
sustains women’s greater role in child care, and have turned mothers’ objections into
an apparently self-interested, child-harming defence of the status quo. In framing
the issues as ones of justice, they have also turned to law (especially judges and the
courts) to demand ‘fairness’, while claiming much moral high ground through the
emotive vehicle of personal accounts and anecdotes. In a sense they are seeking
the help of meta-political or legal sanctions (eg penalties against mothers) to solve
micro-political disputes in their favour. They have not sought to redistribute
the burdens of working and caring. In this endeavour they might achieve some of
the sanctions they wish for, but almost any analysis of the power of law to change
people’s perceptions and behaviours—especially in the realm of intimate relation-
ships—would suggest to these fathers that they will not succeed in finding the rem-
edy they imagine the law can provide. There is discussion in the papers that follow
about the ways in which these fathers’ groups present themselves as latter-day suf-
fragettes or even civil rights campaigners, and the ways in which they seek to
enhance their cause by taking on the mantle of an oppressed group. But this is a
strategy based on an analysis of law (and what law can achieve) which is also located
in the past. In other words, their understanding of what law can do is ill informed.
Their appeal to law is misplaced, not because the law is indifferent to their ‘plight’
but because family law does not address itself to underlying structural problems,
nor does it have the tools that might be required to manage interpersonal hostility
which is grounded in gender divisions. Unfortunately, this does not mean that there
will not be attempts to regulate mothers,® nor does it mean that some children will
not be required to divide their time equally between parents (at least until they are
old enough to make their own decisions). But these measures do not constitute
solutions, they simply redistribute emotional pain and the practical problems asso-
ciated with living and caring across households. As this book makes particularly
clear, if contemporary fathers’ movements were really to learn from the women’s
movements and the civil rights movements of previous decades, they might also
learn that there are no easy solutions to be found through law reform.

%For example, there was a brief period in England when the electronic tagging of mothers who
were seen to be resisting or undermining contact was contemplated. It is not at all clear what this
might have achieved.
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Fathers’ Rights, Fatherhood and Law
Reform—International Perspectives

RICHARD COLLIER AND SALLY SHELDON

Introduction

Fathers, it is sometimes said, have become the new victims of legal systems that
have moved too far in favour of mothers. Groups claiming to represent the inter-
ests of fathers have mobilised in a number of countries to protest against such
changes. Their demands seem seductively simple, often involving little more than
a request for formal equality with mothers or, put quite simply, ‘justice for
fathers’! There is no doubt that the simplicity of this request has sharpened the
point with which it has bored its way into the public consciousness, and con-
tributed greatly to its success in being heard across a range of policy making
forums. Internationally, the Fathers’ Rights Movement (FRM), like the broader
men’s movements with which it is often associated,? has established an increas-
ingly vocal, visible, organised and powerful presence in debates about family law
reform across jurisdictions, albeit one which is deeply marked by the social and
cultural specificities of the national contexts within which the FRM operates.
This volume offers a snapshot of the work of the FRM in a number of countries
at the current time: a historical moment that, it will be suggested, is particularly

!This is reflected in the names of these groups: eg DADS (Dads Against Discrimination); Equal
Parents of Canada; Fathers For Equality; Mouvement pour I'Egalité Parentale, the Equal Parenting
Council, Parents and Children for Equality. Organisations operating under the name Fathers 4 Justice
have established an international presence (albeit one which is not necessarily officially sanctioned by
the original UK group: see further below, also n 22). This focus on ‘justice’ is not a new phenomenon:
in Ontario, Canada, for example, a group called Fathers For Justice existed in the 1980s and 1990s:
RA Kennedy, Fathers For Justice: The Rise of a New Social Movement in Canada as a Case Study of Collective
Identity Formation (Ann Arbor, MI, Caravan Books, 2004). We are grateful to Susan Boyd for this point.

2See generally MA Messner, Politics of Masculinities: Men in Movements (Thousand Oaks, CA, Sage,
1997); M Flood, ‘Men’s Movements’ (1998) 46 Community Quarterly 62; R Collier, ““Coming
Together?”: Post-Heterosexuality, Masculine Crisis and the New Men’s Movement’ (1996) 4(1)
Feminist Legal Studies 3.
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significant both for the evolution of the FRM and for the politics of law reform in
the field of family law more generally. The contributors assess the diverse dis-
courses, strategies and impact of fathers’ rights groups (FRGs) in seeking to set
reform agendas in family law in five national contexts, highlighting important
commonalities and significant diversity in their operation. Their work ranges
from a close examination of FRM members’ claims ‘in their own words’ to
detailed assessments of the success of activists in achieving specific goals within
these jurisdictions. It encompasses an analysis of the reasons why, at the present
moment, the issue of fathers’ rights should have assumed such a high political and
public profile. A central issue is the extent to which, and why, law should have
become a focal point of the FRM. This involves questions of how legal strategies
have been deployed; the success (or otherwise) which the FRM has had in achiev-
ing legal reform; the commonalities and points of difference which exist between
the FRM and other social movements (particularly feminism); and the question
of what, if anything, the FRM may have learnt from other such movements and
organisations.’

In this introductory chapter, we aim firstly to sketch some of the broad struc-
tural factors that shape the present contours of the FRM and current debates
about fathers’ rights; secondly, to outline some of the general themes that emerge
from the analysis of the chapters to follow; thirdly, to explore some of the ques-
tions which, it will be suggested, the FRM raises for feminist audiences; and,
finally, we seek to draw some conclusions from the other chapters regarding the
relative success, or otherwise, of the FRM in effecting and affecting legal reform.
Before moving on, however, some explanation is necessary regarding, firstly, ter-
minology and, secondly, the choice of countries within which we study the work
of the FRM.

Terminology

In this volume, we use the term ‘fathers’ rights group’ to refer to individual groups
within the countries under discussion and the broader ‘fathers’ rights movement’
to refer collectively to these groups, as they exist either within national boundaries
or across them. However, this terminology itself begs a number of questions
as each of these words—‘fathers, ‘rights’ and ‘movement’—suggests its own
problems.

3 The issues of what the FRM has taken from other social movements is most explicitly addressed
by Crowtly, see below.
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Firstly, to what extent can the FRM claim to represent (all) fathers?* Fathers, of
course, are a hugely disparate group, divided by race and ethnicity, sexuality, class,
education, and every shade of political opinion. They are married and unmarried,
gay and straight, living in intact families, in families that are separated across
households following marriage or cohabitation, or have never lived with their
children or their children’s mother as a family. Fathers are sometimes involved
simultaneously in parenting a number of children born of different mothers and
living in several households. Their relationships with children may be grounded
in genetic links, or in social relationships with a child or that child’s mother.
Fathers as a group are themselves unlikely to agree on very much. The idea that
we can isolate a particular set of interests as belonging to all fathers or that any
one group can speak for them, should thus be greeted with considerable scepti-
cism.”> More generally, it cannot be assumed that the majority of men accept the
aims and objectives of the FRM either in general or in relation to any particular
fathers’ rights group or organisation. Most strongly, it has even been suggested
that the FRM may be actively harmful to the interests of fathers.®

Further, the precise content of what is included in the FRM’s demand of ‘rights
for fathers’ is often unclear. Typically, as is evident from the analysis of this book,
such groups have focused on a number of narrowly defined problems and have
addressed quite specific constituencies of fathers.” Their membership, it has been
argued, may itself be often drawn from limited sections of society.® The very fact
that some FRGs have secured a high public and media profile, and have done so,
in some instances, in a relatively short space of time, might be taken as evidence
of the relative sophistication of leading group members in dealing with the media,
an issue which raises further questions about the broader social profile of such

4On the importance of differentiating the views of FRGs from those of ‘fathers’ in any more gen-
eral sense, see further A Gavanas, ‘The Fatherhood Responsibility Movement: The Centrality of
Marriage, Work and Male Sexuality in Reconstructions of Masculinity and Fatherhood’ in B Hobson,
Making Men into Fathers: Men, Masculinities and the Social Politics of Fatherhood (Cambridge,
Cambridge University Press, 2002).

>This mirrors the classic problem for feminism of grounding a mandate to speak for ‘women’. See
further below.

6See M Flood, ‘Separated Fathers and the Fathers’ Rights Movement’ presented at Feminism, Law
and the Family, workshop held at Melbourne Law School, 24 February 2006. Flood suggests that FRGs
may incite fathers to anger, blame and destructive strategies of litigation.

’Demands have typically centred, for example, upon post-separation genetic/(quasi) marital
fathers and issues of (quantum of) child support to be paid and contact with their children. The FRM
has typically not directed resources into other issues such as, for example, immigrant fathers’ putative
rights to live in the same country as their children, the rights of unmarried fathers to pass on citizen-
ship to their children, or gay men’s right to parent.

8This is a point deserving of further analysis. It has been suggested, for example, that there may be
differences between the social class background of ‘rank and file’ group members compared with that
of the ‘leaders’ who are more likely to engage with the media and policy makers. See further Collier,
this volume, Messner, above n 2; C Betroia and ] Drakich, ‘The Fathers’ Rights Movement:
Contradictions in Rhetoric and Practice’ (1993) 14(4) Journal of Family Issues 592.
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groups.” Moreover, and as is frequently emphasised by FRGs themselves, their
membership does not consist entirely of fathers but also contains female partners
and other members of the wider kin networks within which they are located, in
particular grandparents.'” This raises both questions of women’s agency, mother-
hood and parenting in the context of a social movement ostensibly based on
shared interests and goals, and complex issues of age and generation. Finally, dis-
tinctions can be drawn between FRGs and certain government-funded bodies
such as, in the UK, the organisation Fathers Direct or government appointed advi-
sory groups, such as Sweden’s ‘Daddy Group’;!! and between the FRM and the
broader men’s movement. The interactions between such groups are complex,
shifting, and influenced by a range of factors both external and internal to the
dynamics of the organisations themselves.

Secondly, to what extent does it make sense to describe the focus of the FRM
as a quest for ‘rights’? It will be seen in the chapters to follow that a focus on
achieving reform through the acquisition of formal legal rights for fathers (and
sometimes for children) has been a notable feature of the work of FRMs.!?
Indeed, it has been suggested that this kind of focus on rights might itself be
characterised as a distinctively masculine form of engagement with law.'?
Moreover, aspects of what has been called the ‘new fatherhood’ may themselves
be seen to correlate with this tendency for men to frame their engagements with
law in terms of a rights-based framework.!* However, it is important to note that
the activities of the FRM extend significantly beyond a demand for legal rights
or, indeed, a focus on legal reform.!> The FRM plays a significant non-campaign-
ing role, offering practical and emotional support to its members. This help may
be of particular value to individual men in the process of divorce given the well-
documented psychological strains which can be faced at the time of separation.'®

o Ibid.

10 An issue stressed in FRM websites and literature. This points to a wider point of great significance:
when we talk about recognising ‘fathers), children’s relationships with a whole kin network can also be
at issue: see M Griffiths, Feminisms and the Self: The Web of Identity (London, Routledge, 1995).

See respectively Fathers Direct: The National Information Centre on Fatherhood
(http://www.fathersdirect.com); Eriksson and Pringle, this volume.

12This focus on ‘rights’ also figures heavily in the names that such groups have chosen for them-
selves: eg Fathers’ Rights and Equality Exchange, Fathers’ Rights Network, Aktion Recht des Kindes auf
beide Eltern, Association of Fathers’ Rights Protection, Ligue des Droits du Peére.

3T Arendell, Fathers and Divorce (Thousand Oaks, CA, Sage, 1995).

14 As Fathers 4 Justice put it: ‘We are driven by a sense of duty, responsibility and the need to create
change and bring about justice’: http://www.fathers-4-justice.org/pledge/index.htm. See further
below.

15See particularly Crowley, this volume. It is also important to recognise that contact law reform is
not the sole object of this engagement with law.

16See Crowley, this volume. As is noted above, it is also possible that participation in FRGs might
have negative effects for men themselves, as well as women and children: see Flood, above n 6.
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That many FRM members might participate primarily in order to gain such sup-
port, dipping ‘in and out’ of activities, or might have what is at best a partial
commitment to the political aims of the organisation, makes any depiction of the
groups’ primary or sole aim as the promotion of a fathers’ legal rights agenda
extremely problematic.!” It is also noteworthy that other kinds of discourse are
also at play in the language of the FRM and, as Smart has argued, that the dis-
course of FRGs can shift register between different voices, appealing at various
moments, for example, to ideas of welfare, care and caring, as well as justice and
rights.!8

Finally, given the diversity of approaches and political views encompassed in
what is—at best—a loose coalition of organisations, does it make sense to talk of
a Fathers’ Rights ‘Movement’ at all? The issue of what constitutes a social move-
ment itself remains heavily contested. Further, while our use of the singular ‘FRM’
suggests sufficiently powerful commonalities between the goals, rhetoric and
strategies of different FRGs for them to be considered as part of one movement,
as will become clear from the analysis of this book, the groups are marked by sig-
nificant diversity due, not least, to the pull of the different national contexts in
which they operate.

In the light of the above, the terms ‘FRM’ and ‘FRG’ must be deployed with cau-
tion and with due regard to their shortcomings. While they are used throughout
this book as convenient shorthand for what we want to argue is an important
social phenomenon (and as terms which are often adopted by the fathers’ rights
activists themselves), the caveats entered here should nonetheless be borne
in mind."

Choice of Countries

The chapters that follow discuss the work of the FRM in Australia, Canada,
Sweden, the United Kingdom and the United States of America. This is obviously
not a comprehensive list of countries where the FRM is active?’ and we do not

17 Participants who drop in and out of organisations can be considered ‘single shot” as opposed to
‘long term’ players. This issue of transient membership also raises important questions about the
strength and durability of individual groups. See further M Olson, The Logic of Collective Action: Public
Goods and the Theory of Groups (Cambridge, MA, Harvard University Press, 1965). We are grateful to
Jocelyn Crowley for this observation.

18C Smart, ‘Equal Shares: Rights for Fathers or Recognition for Children?’ (2004) 24(4) Critical
Social Policy 484. See also Rhoades’ chapter in this volume describing the deployment of a ‘softer dis-
course’ of fairness rather than rights in recent Australian debates.

19The term ‘fathers’ rights activist’ must also be deployed with caution as many FRM members will
not be involved in any form of activism.

20 Groups exist in a large number of other countries, particularly in Europe, including eg Ligue des
Droits du Pere and Fédération des Mouvements de la Condition Paternelle (France); Viter fiir Kinder
(Germany), Pere pour Toujours (Switzerland), Associazione Padre Separati (Italy), Pais (e Filhos) Para
Sempre (Portugal), Associacion de Padres de Familia Separados (Spain).
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have the space here to attempt an explanation of why such groups may not have
coalesced in the same way elsewhere.?! Further, we make no claim that the coun-
tries discussed below offer in any way a representative sample of the international
scene regarding the range of debates now taking place about fathers’ rights and
law reform. What the chapters below do present is, firstly, significant recent com-
parative data on the shifting discourses and strategies of some of the most active
FRGs, and the ways in which they have sought to influence law reform in the
countries and distinctive legal systems in which they operate. As such, the volume
is a step towards providing an understanding and critical assessment of some of
the FRM’s more important recent campaigns.

Secondly, the volume offers the possibility of discerning the extent to which
there may be a transplantation of ideas and strategies occurring between FRGs
across national borders. For example the UK group, Fathers 4 Justice, although dis-
tinctive in a number of respects in terms of the methods of direct action it has
adopted, does appear to have influenced the debate in each of the national contexts
studied in this volume, where branded websites have emerged publicising and
advocating what is described as a distinctive ‘fathers 4 justice’ form of protest and
agenda.?? It is unclear at the time of writing whether the reported disbanding of the
UK group by its founder, Matt O’Connor, will also result in the end of these satel-
lites.?> Recent developments in the UK around the emergence of the group ‘the
Real Fathers 4 Justice” suggest it is unlikely that the protests themselves will stop.

Thirdly and perhaps most importantly, taken together, the chapters of this vol-
ume provide ample evidence of the growth of a significant social movement in
western countries, and one characterised by both powerful commonalities and
considerable diversity. While the chapters clearly demonstrate important similar-
ities between FRGs, they also illustrate the role of national and cultural factors in
shaping their focus, priorities and strategies. Such considerations include the
relative strength of religious factors within a particular country,?* the role and
impact of key individuals,?® the influence of the media,?® the presence of a

2 One issue deserving of further research is the extent to which such groups are themselves a phe-
nomenon of the west or the economic north.

22See: http://www.fathers-4-justice.org; http://www.fathers-4-justice.us; http://www.fathers-4-
justice.ca; http://www.f4joz.com; http://www.f4j.se/eng. The group also has websites in Italy and the
Netherlands: http://www.fathers-4-justice.it and http://www.f4j.nl/index3.php respectively. Although
see further n 3 above and Collier, this volume.

23 See further Collier, this volume.

24 Crowley this volume; A Gavanas, above n 4.

2 See, for example, Collier’s discussion of the role of key individuals in fathers’ rights politics in the
UK, this volume; M Kaye and ] Tolmie, ‘Fathers’ Rights Groups in Australia and their Engagement with
Issues in Family Law’ (1998) 12 Australian Journal of Family Law 19, 22.

26 Compare, for example, the enthusiasm with which the UK media have reported the F4J’s ‘super-
hero’ stunts and the Swedish media’s virtual ignoring of a similar event: Collier, and Eriksson and
Pringle, this volume.
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national disposition towards anti-intellectualism,?” as well as culturally contin-
gent understandings of gender roles, children and childhood?® and the specific
cultures and practices of the national legal systems themselves.

In such a context it is, inevitably, difficult to generalise. In the remainder of this
introductory chapter we will, nonetheless, seek briefly to set out some of the
broad factors that have underpinned the evolution of the FRM over recent years.
While dispute and contestations regarding fathers’ legal rights have a long history,
it is our suggestion that the last thirty years has seen a marked intensification of
activity in this area, with FRMs becoming more militant and currently enjoying a
previously unparalleled media and political profile.?” With this analysis in place,
we go on to outline some key themes to emerge from the discussion of the chap-
ters of this volume.

Beyond Backlash: The Evolution Of The FRM

The extent to which the emergence of the FRM is a new phenomenon is contested.
Activism and social concern around the issue of fathers’ rights have been in evidence
for some time and can be traced, for example, to the 19th century (and, indeed, ear-
lier periods).’® What has become evident over the last thirty years, however, is an
increased intensity to these debates alongside a heightened media presence. FRGs have
also become far more focused and organised in their engagement with issues of legal
reform and have secured a greater political prominence. Why has this occurred?

A number of authors have sought an explanation for this phenomenon in the
compelling picture of ‘backlash), most famously painted by the US author, Susan
Faludi. In Backlash, Faludi traces ‘a powerful counter-assault on women’s rights, a
backlash, an attempt to retract the handful of small and hard-won victories that
the feminist movement did manage to win for women), a trend which she locates
as beginning in the very late 1970s and which gathered momentum throughout
the 1980s.%! In her subsequent book, Stiffed, Faludi goes on to explore what she

27See Rhoades’ discussion in this volume of the influence of ideas of ‘class war’ in Australian poli-
tics, citing FRGs” hostility towards court personnel and the legal professions; the rise of a ‘new pop-
ulism’; and growing antipathy to knowledge-elites (a new class of university educated, inner city
dwellers with progressive opinions, who are seen as contemptuous of the values of ‘ordinary people’).

28See Eriksson and Pringle, this volume, on the relevance of Swedish attitudes towards childhood.

29 An intensification which was perhaps especially marked during the 1990s. On the possible reasons
for this see further Collier, this volume. This is not to claim that it is inevitable that these groups will grow
in strength and membership. Many FRM members, in the US at least, are worried about recruiting oth-
ers to the movement and, indeed, express uncertainty as to whether it is appropriate to talk about a
‘movement’ at all in this context: JE Crowley, ‘Organizational Responses to the Fatherhood Crisis: The
Case of Fathers’ Rights Groups in the United States’ (forthcoming 2006) 39 Marriage and Family Review.

30See, for example, R Collier, Masculinity, Law and the Family (London, Routledge, 1995).

31S Faludi, Backlash: The Undeclared War Against Women (London, Chatto and Windus, 1991) 12.
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identifies as a broader trend whereby men have been pushed out of the labour
market and undermined in the family:

at the end of the millennium it is men who are in crisis. Even in the world that they are
supposed to own and run ... men just as much as women are at the mercy of cultural
forces that distort their lives and plague our culture.*

Following Faludi, a number of commentators have suggested that increased
demands for men’s legal rights can usefully be understood as a reaction to increased
female power within and beyond the family. Within this framework, it is argued, as
women gain more influence outside of the household, in particular in relation to
paid employment, men are somehow seen as being disadvantaged, losing their tra-
ditional role and authority both within and outside of the home.** The inevitable
result, it is suggested, is that men will ‘fight back’ and ‘gender wars’ will result:

to the degree that the economic inequality between men and women is decreased ...
fathers become aware of their disadvantage, naturally and partially legally. The woman
has possession of the child as a product of her womb ... The men who free themselves
from the ‘fate’ of a career and turn to their children come home to an empty nest.*

These themes map to broader notions of the ‘contemporary crisis of masculinity,
which has been discussed extensively across a range of literatures (in particular
within critical studies of men and masculinities).3?

In the context of debates around family law reform, some FRGs more closely
allied to a broader men’s movement have undoubtedly embraced and advocated a
distinctively anti-feminist—and, in some cases at least, openly misogynistic—pol-
itics.’ The rhetoric of ‘sex wars’ has become a common theme both in the rheto-
ric of such groups and in much of the media reporting of debates and issues
concerning fathers’ rights.’” However, other commentators have questioned the

3 Faludi’s argument is summarised in this revealing passage on the inside cover of her book:
S Faludi, Stiffed: The Betrayal of the Modern Man (London, Chatto and Windus, 1999). Compare, in
the UK, M Phillips, The Sex-Change Society: Feminised Britain and the Neutered Male (London, The
Social Market Foundation, 1999).

3 See further, in the context of Canadian FRGs, S Boyd, ‘Backlash Against Feminism: Custody and
Access Reform Debates of the Late 20th Century’ (2004) 16(2) Canadian Journal of Women and the
Law 255.

34U Beck, Risk Society: Towards a New Modernity (London, Sage, 1992) 113, emphasis in original.
For an interesting discussion of Beck’s approach, see C Smart and B Neale, Family Fragments?
(Cambridge, MA, Polity, 1999) 13-19.

% Earlier discussions of this idea within this literature can be found, for example, in A Brittan,
Masculinity and Power (Oxford, Blackwell, 1989) 25-36; RW Connell, Gender and Power, (Cambridge,
Polity, 1987) 183—6; T Carrigan, R Connell and J Lee, “Towards a New Sociology of Masculinity’ (1985)
14 Theory and Society 551, 598. Compare ] Hearn, ‘A Crisis in Masculinity, or New Agendas for Men?’
in S Waldby (ed), New Agendas For Women (London, Macmillan, 1999).

36 See Boyd, below n 64.

37This is explored in a number of the chapters to follow.
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accuracy of this portrayal of backlash, suggesting that to view the FRM as a reac-
tion to women’s social, political and economic gains in the 1960s and 1970s—
gains which are themselves contested—is to deny the long history of struggles
over rights and responsibilities in relation to the family.?® It is also, significantly,
to ignore the grounding of these developments in more complex, and at times
contradictory, social changes. This is a point that each of the contributors to this
volume seeks to make in different ways. Further, it has been suggested, such an
account tends to evoke a univalent form of power, one constructed around a cen-
tral binary of the powerful/powerless mother/father, where male and female inter-
ests are somehow locked within what has been described as a ‘zero sum game’>® A
growing body of research suggests, however, that the complex realities of contem-
porary family life and family practices are not easily reducible to a framework in
which, it is assumed, as women gain power, influence and rights men somehow
proportionately ‘lose’ them and vice versa.*

While we would accept that there are times when it does make sense to talk in
terms of an opposition of male and female interests in this way, there are surely
other occasions where powerful commonalities of interest can exist. This remains
true even, for example, within debates regarding post-divorce/separation contact
where the interests of mothers and fathers are often seen as most starkly opposed.
Far from it being the case that most mothers seek to oppose fathers’ contact time
with their children, empirical studies suggest that the majority of mothers would
welcome fathers spending more time with their children.*! It is also important to
remember in this context that the great majority of contact or custody arrange-
ments are themselves uncontested. At issue here, therefore, are complex questions
about how, psychologically, separation is negotiated and experienced; how both
men and women come to take on or invest in certain subject positions, such as that
of the ‘good’ mother or father (or, indeed, ‘fathers’ rights activist’); and how ideas of
good fatherhood can themselves shift within the individual life course. These issues
are much more complex than the idea of backlash idea can, by itself, recognise.

Finally, the chapters in this volume suggest that the idea of ‘gender wars’ may
itself resonate in some national contexts more than in others. In their contribution
to this volume, Eriksson and Pringle follow Eduards in questioning whether, in
contemporary Sweden, political encounters regarding gender and power can ever

3See, for example, R Collier, ‘From “Women’s Emancipation” to “Sex War”?: Beyond the
Masculinized Discourse of Divorce’ in SD Sclater and C Piper (eds), Undercurrents of Divorce
(Aldershot, Dartmouth, 1999); DE Chunn, SB Boyd and H Lessard (eds), (Re)Action and Resistance:
Feminism, Law and Social Change (Vancouver, UBC Press, forthcoming).

390n the ‘zero-sum’ conception of power implicit in this kind of argument see R Collier, ibid.

“0DHJ Morgan, Family Connections (Cambridge, Polity, 1996).

4'M Maclean and ] Eekelaar, The Parental Obligation: A Study of Parenthood Across Households
(Oxford, Hart, 1997).
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play out in a way that assumes mutually acknowledged and respected differences of
interest between men and women. Conceptualising men as a political category and
interested group in a power relationship with women is, they suggest, something of
a taboo in the Swedish democratic order.*> Any attempt to ‘name men as men’ in
the debate about fathers’ rights must thus take account of questions of context and
cultural specificity. The ideas of gender wars and backlash therefore can, at best, be
seen as culturally contingent caricatures of a more complex reality. Further, they
are caricatures that, much as they may have entranced some national media, would
appear to have failed greatly to capture the imagination of legislators.*® The chap-
ters in this volume illustrate what Boyd has termed, writing in the Canadian con-
text, the ‘uneven influence’ and contradictory nature of recent law reform processes
in this area.** Other contributors note similar patterns and what appears to be, in
certain key respects at least, the noticeable failure of the FRM to direct and shape
national policies, at least in the way they would wish.

While there are limits to the ideas of backlash and ‘gender wars’ in seeking to
understand the rise of the FRM, we would suggest that it is possible to point to
three broad interrelated trends that underpin the new prominence of the FRM
internationally: firstly, complex shifts in household and familial arrangements;
secondly, changes in understandings of fatherhood, motherhood and, impor-
tantly, childhood; and, finally, a shift in how legal regulation relates to the family.
Each of these factors is considered in more detail below.

Shifting Household Demographics

A rise in cohabitation and a general decline in marriage and rising rates of
divorce/separation have led to more fathers living apart from their genetic chil-
dren. This process, described by Smart and Neale as a ‘fragmentation’ of families,
rests in one sense upon a fragmentation of fatherhood itself.*> Following the
breakdown of a relationship, children in each of the countries discussed in this
volume remain overwhelmingly likely to live with their mothers. Men who retain
parental roles and responsibilities post-separation will thus do so whilst living in
a different household, possibly sharing the role of social father with the mother’s
new partner.*® As Smart and Neale note:

42See below, citing M Eduards, Forbjuden Handling (Forbidden Action) (Malmé, Liber, 2002).

43 See below.

4This volume. See also C Smart, ‘Feminism and Law: Some Problems of Analysis and Strategy’
(1986) 14 International Journal of the Sociology of Law 109.

45Smart and Neale, above n 34.

46 Ibid. According to the last census, 87% of step-families involve households made up of a couple
with children from the woman’s previous relationship, 11% have children from the man’s previous
relationship, with 3% including children from both partners’ previous relationships: Living in Britain:
General Household Survey 2002, http://www.statistics.gov.uk, table 3.10.
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fragments of families are found in various households linked by biological and
economic bonds, but not necessarily by affection or shared life prospects. We might say
that family law is trying to hold the fragments together through the imposition of a new
normative order based on genetics and finances, but not on a state-legitimated hetero-
sexual union with its roots in the ideal of Christian marriage.*’

The shifting familial relationships, combined with changes to the economic rela-
tionship between men and women—not least as a result of more women working
outside the home, albeit in many cases part-time**—has required a complex and
ongoing renegotiation of the rights and duties of all parties, played out partly
through family law.*° In a context where fathers increasingly have never been mar-
ried to their children’s mothers, and where marital ties are themselves less secure,
the question of the fragility of men’s relationships with their children has become
more pressing.

Evolving Expectations of Fatherhood

It is significant that this fragmentation of fatherhood is occurring at a time of
growth of the phenomenon of the so-called ‘new fatherhood’ Expectations of
men as fathers have expanded from requiring a commitment to the traditional
male breadwinner role to include a more ‘hands-on’, caring model of fatherhood.
Such a model involves, in particular, greater levels of emotional engagement with
children.’® While the extent of real change in men’s parenting behaviour remains
contested, there is reason to believe that the aspirations for, and expectations of,
fathering for many men have, across each of the jurisdictions discussed in this
book, changed significantly.’! The findings of therapeutic, psychological and
sociological research suggest a qualitative shift in men’s physical and emotional
relationships to children and childcare, as well as in men’s own self-identification
around ideas of commitment to ‘family life’>? At the very time when fatherhood

47Smart and Neale, above n 34, 181, references omitted.

“8M O’Brien, Shared Caring: Bringing Fathers into the Frame (Manchester, Equal Opportunities
Commission, 1995).

49 See further, and generally, A Diduck, Law’s Families (London, LexisNexis, 2003).

0D Lupton and L Barclay, Constructing Fatherhood: Discourses and Experiences (London, Sage, 1997).

51 See, for example, in the UK context, D Smeaton and A Marsh, Maternity and Paternity Benefits:
Survey of Parents 2005: Employment Relations Research Series No 50 (London, Department of Trade and
Industry, 2006), which suggests that fathers are taking more parental leave than was previously
thought around the time of the birth of a child.

52See further C Lewis, A Man’s Place in the Home: Fathers and Families in the UK (York, Joseph
Rowntree Foundation, 2000); ] Warin, Y Solomon, C Lewis and W Langford, Fathers, Work and Family
Life (York, Joseph Rowntree Foundation/Family Policy Studies Centre, 1999); G Dench, Exploring
Variations in Men’s Family Roles: Joseph Rowntree Foundation Social Policy Research Findings No 99
(York, Joseph Rowntree Foundation, 1996); P Moss (ed), Father Figures: Fathers in the Families of the
1990s, (London, HMSO, 1995).
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becomes less secure, then, cultural, economic and legal imperatives are reframing
the debate about what it means for men to become ‘good fathers’ and more
‘involved’ parents.>

These ‘new fatherhood’ norms are, it will be argued, reshaping many aspects of
men’s interpretation and experiences of separation, an issue that has a bearing on
understandings of the rise of the FRM. The convergence of cultural and legal
exhortations for men to be more involved fathers with the greater fragility of their
connections to their children is one which has ploughed fertile ground for the
growth of fathers’ rights agendas. For example, Crowley’s analysis of various FRGs
in the United States notes that what often unites them is a common belief in the
capacity of all men to renew their commitment to the moral and legal enterprise
of fatherhood. The influence of ideas of ‘new fatherhood’ on the rhetoric of the
FRM is, in this context, particularly clear. Collier, meanwhile, writing on the UK,
notes significant common ground between the discourse of ‘new fatherhood” and
the language of the FRM. Both, for example, tend routinely to distinguish the
‘good father’ from those other men deemed ‘bad’, ‘feckless’ or ‘deadbeat’.> The
ideal of ‘new fatherhood’ proclaimed by many FRGs can be one which itself often
tends to deny, minimise or normalise any paternal conduct that might be subject
to criticism. Significantly, both also include a belief that such a ‘good father’ would
and should ‘fight for’ his children given the messages conveyed within the new
post-divorce/separation contact culture in family law.>> Each of these discourses
frequently deploys images of the ‘bad mother’ as a figure who, in failing her chil-
dren, further necessitates the presence of the father, if necessary by recourse to
law.>® Crucial to these arguments is the idea of the father as an active presence in
his children’s lives, an idea which mirrors a growing concern across western gov-
ernments about how to facilitate forms of ‘active’ desirable fathering.”” This issue
raises complex questions about the specific economic, cultural and legal contexts
in which men become subjectively committed to and experience fatherhood.

The growing militancy of parts of the FRM, in particular in the area of post-
divorce/separation contact law reform, can be linked to two further interrelated
processes: a broader rise of individualisation within society (the decline of vari-
ous forms of collective solidarity, a move to an ethos of self-absorption and

%3 Although precisely what being ‘involved” means in this context is itself open to question.

>*Compare G Furstenberg, ‘Good Dads—Bad Dads: Two Faces of Fatherhood’ in AJ Cherline (ed),
The Changing American Family and Public Policy (Washington, DC, The Urban Institute Press, 1988).

5] Dewar, ‘The Normal Chaos of Family Law’ (1998) 61 Modern Law Review 467. Dewar suggests,
for example, that the concerns about justice expressed by FRGs appear to be shared by many men who
have expressed a growing dissatisfaction with the perceived limits of a broad discretionary system in
the family law field.

% See further Boyd, this volume and ‘Demonizing Mothers’, n 64.

%7 See, for example, R Collier, ‘Feminising the Workplace? (Re)constructing the “Good Parent” in
Employment Law and Family Policy’ in A Morris and T O’Donnell (eds), Feminist Perspectives on
Employment Law (London, Cavendish, 1999).
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self-improvement)>® and a refiguring of understandings of children and the idea
of childhood.” These shifting visions of childhood have considerable significance
when seeking to understand the growth in prominence of the FRM more gener-
ally. Understandings of childhood vary not just across time, but also across cul-
tures. Eriksson and Pringle provide an example of how different understandings
of childhood in the Swedish context (specifically the failure to understand chil-
dren as possible objects of abuse and therefore institute relevant regimes of pro-
tection) have had a marked impact on the evolution of legal reforms. This is a
salutary reminder that the renegotiation of fathers’ rights and responsibilities is
inevitably highly culturally specific, playing out in different ways in different
national contexts. Nonetheless, within both the shifting demographics described
above and the rich cultural specificity implied by national contexts, the FRM can
be seen as part of a far broader renegotiation of the parameters, not only of father-
hood but also of motherhood and childhood—a process occurring in a context in
which the rights and responsibilities ascribed to each role are themselves becom-
ing ever less clear cut.

Law, State and Governance

It is in the light of these shifting adult investments that the perceived sense of loss
of the relationship with one’s child experienced by many men in the processes of
divorce and separation is so keenly felt. This does not explain, however, why the
consequences of these personal tragedies should then be projected with such force
and vehemence onto the perceived failings of the legal process. Why should law
have emerged as such a clear target for FRM members’ feelings of disappoint-
ment, anger and frustration? As noted above, some men are likely to join FRGs in
order to find a range of practical and emotional supports at the time of separa-
tion. It seems plausible that the men likely to approach FRGs at such a moment
are those who are experiencing the more negative separation experiences and are
possibly already in conflict with their former partners regarding issues such as
contact and child support. Membership of an FRG allows for discussion with
other separated men with similar experiences and there is evidence to suggest that
participation is itself likely to provide scope not only for generalising one’s emo-
tions but also for locating individual problems as part of broader, structural
factors: a situation due, say, not merely to the fault of one’s own partner or one’s
own circumstances but as related, rather, to more generalised issues such as the

38U Beck and EA Beck Gernsheim, Individualisation (London, Sage, 2002). See also ] Lewis, The End
of Marriage? Individualism and Intimate Relations (Cheltenham, Edward Elgar, 2001).
59See further Collier, this volume.
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changing role of women, the biased nature of legal norms or the discriminatory
practices of legal agents and law reform processes.®

This brings us on to the third broad factor that underlies the increased profile
of the FRM: the shifting nature of the regulation and governance of family prac-
tices within certain jurisdictions. In the UK, for example, it has been suggested
that, within a broader context of a political refocusing on ideas of citizenship and
responsibility,®! there has been a clear and determined attempt to effect ‘social
engineering’ in the area of the family by changing the very nature of post-divorce
family life. The repositioning of fatherhood has been a central element in this
process, with ideas of ‘good’ fatherhood being reconstructed in complex ways in
the legal regulation of post-divorce family life.®> The way in which the divorce
process is negotiated and experienced here, however, has been seen as part of the
development of a broader ‘project of the self” involving a repositioning of ideas of
‘good citizenship’ and social responsibility. But this process can itself run counter
to the psychological realities of separation and divorce for many women and men.
Each of the following chapters questions, in different ways, how ideas of child wel-
fare have been understood within the context of the shifting legal regulation of
post-divorce family life; and, in particular, how related assumptions about the
desirability of contact between fathers and children might be more complex and,
at times, problematic than the apparent policy consensus around the desirability
of co-parenting would indicate.

We hope that, from what has necessarily been a brief sketch, it is clear that
describing the rise of the FRM in terms of a ‘backlash’ to increased female power
is, at best, a caricature which fails to capture the multifaceted, fast changing, com-
plex realities of men’s and women’s experiences of family breakdown and shifting
gender roles. The greater prominence of the FRM might be better understood as
one aspect of a complex renegotiation of understandings of men’s role as parent
in the light of shifting gender relations, household forms, discourses of parenting
and childhood, legal norms and modes of governance. All of these factors, it will
be seen, can play out in different ways in different contexts, being more or less sig-
nificant, and interacting with other cultural and legal factors in a complex,
dynamic and evolving manner. The simplicity of an understanding rooted in
‘backlash’ can thus be no substitute for the detailed and grounded analyses of the
processes of FRM strategies and law reform contained in the contributions that
follow. These chapters reveal the differing strengths and importance of FRGs in
national contexts, as well as highlighting how culturally contingent factors can, in
turn, influence their popularity, the kinds of strategies and discourses they deploy,

0 See further Crowley, this volume; Flood, above n 6.
61See H Reece, Divorcing Responsibly (Oxford, Hart, 2003).
©2See generally Collier, this volume and the literature discussed therein.
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their popular appeal and chances of success in achieving legal reform. We move
now to outline some of the points of commonality and contradiction to emerge
from these chapters.

The FRM: Formal Equality and Beyond - Commonality
and Contradiction

It is clear from the contributions to this volume that fathers’ rights agendas play
out in different ways across jurisdictions.®* While recognising this diversity it is
possible, nonetheless, to detect within the now rich literature®* that has emerged
in this field the presence of some common rhetorical devices being employed by
the fathers’ rights movement internationally. %> These include:

— the embrace of the language of formal equality.®® This is evident in the
UK context, for example in the case of Fathers 4 Justice and their depiction
of fathers’ rights activists as ‘suffragents, with a campaign branding using
the colour purple;

93 On differences between Canada and Australia see H Rhoades and S Boyd, ‘Reforming Custody
Laws: A Comparative Study’ (2004) 18 International Journal of Law, Policy and the Family 119; H
Rhoades, ‘Posing as Reform? The Case of the Family Law Reform Act’ (2000) 14(2) Australian Journal
of Family Law 142; H Rhoades, R Graycar and M Harrison, The Family Law Reform Act 1995: The First
Three Years (Sydney, University of Sydney/Family Court of Australia, 2000).

4Kaye and Tolmie, above n 25; M Kaye and ] Tolmie, ‘Discoursing Dads: The Rhetorical Devices of
Fathers’ Rights Groups’ (1998) 22 Melbourne University Law Review 162; ] Arditti and K Allen,
‘Distressed Fathers’ Perceptions of Legal and Relational Inequities Post-Divorce’ (1993) 31 Family and
Conciliation Courts Review 461; S Boyd and CF Young, ‘Who Influences Family Law Reform?
Discourses on Motherhood and Fatherhood in Legislative Reform Debates in Canada’ (2002) 26
Studies in Law, Politics and Society 43; R Graycar, ‘Law Reform by Frozen Chook: Family Law Reform
for the New Millennium?’ (2000) 24 Melbourne University Law Review 737; A Melville and R Hunter,
‘As Everybody Knows: Countering Myths of Gender Bias in Family Law’ (2001) 1(1) Griffith Law
Review 124; C Bertoia, ‘An Interpretative Analysis of the Mediation Rhetoric of Fathers’ Rightists:
Privatization versus Personalization’ (1998) 16(1) Mediation Quarterly 15; S Boyd, ‘Demonizing
Mothers: Fathers’ Rights Discourses in Child Custody Law Reform Processes’ (2004) 6(1) Journal of the
Association for Research in Mothering 52; M Kaye and ] Tolmie, ““Lollies at a Children’s Party” and
Other Myths: Violence, Protection Orders and Fathers’ Rights Groups’ (1998) 10(1) Current Issues in
Criminal Justice 52.

9 See, in addition to the chapters in this volume, Rhoades and Boyd, above n 63; R Collier, ‘Fathers
4 Justice, Law and the New Politics of Fatherhood’ (2005) 17(4) Child and Family Law Quarterly 1;
L Neilson, ‘Demeaning, Demoralizing and Disenfranchising Divorced Dads: A Review of the
Literature’ (1999) 31(3/4) Journal of Divorce and Remarriage 129.

% Kaye and Tolmie, ‘Discoursing Dads’, above n 64, 164.
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— the deployment of, and appeal to, formal legal rights (what Smart and Neale
characterise as evoking a self-interested, individualised form of power);®”

— a claim to victim status,®® supported by what critics suggest has been a
selective use of statistics®® and a frequent, and undoubtedly emotionally
powerful, use of personal anecdotes of men’s suffering in the field of family
justice (the ‘personal tragedies’ referred to above);”°

— a conflation of the interests of fathers and children in such a way that they
become, in effect, one and the same thing;”! and

— a concern to protect or defend the (heterosexual) ‘family’ from the social ills
of father-absence’? and, in particular, the ‘growing problem’ of lone mother-
hood.”® Such accounts often rely on a negative depiction of mothers, who
appear as, variously, ‘alimony drones,”* ‘mendacious and vindictive,”
‘unruly’ and ‘irresponsible’ figures (the language varying across countries).”®

Aspects of each of these key discursive themes are visible in the chapters that fol-
low. However, it is becoming clear that the deployment of such rhetoric is itself
shifting, contingent and, at times, explicitly strategic.”” As such, while common
themes can be discerned, the kinds of detailed contextual analyses contained in
the chapters below are essential if we are to understand the importance of differ-
ent FRM strategies and rhetorical devices within their specific national contexts
as well as at particular historical moments.

Of all the strategies and arguments deployed in the rhetoric of the FRM, the
embrace of the language of formal equality has been particularly significant in the
resort to law.”® Equality arguments form a particularly strong theme in the inter-
views with US FRM members that provide the basis for Crowley’s contribution to
this volume. They are also present, to varying degrees, in the analysis of every
other chapter. Ideas of equality are particularly clear in the FRM’s frequent

7C Smart and B Neale, ““I Hadn’t Really Thought About It”: New Identities/New Fatherhoods’ in
J Seymour and P Bagguley (eds), Relating Intimacies: Power and Resistance (Basingstoke, Palgrave
Macmillan, 1999).

%8 Kaye and Tolmie, ‘Discoursing Dads’, above n 64, 172: Boyd and Young, above n 64, 56-57.

Kaye and Tolmie, ibid, 177; http://www.fathers-4-justice.org/the_evidence/index.htm.

70Kaye and Tolmie, ibid, 175; Boyd and Young, above n 64, 59.

7I'Kaye and Tolmie, ibid, 178.

72R Collier, ‘A Hard Time to be a Father?: Law, Policy and Family Practices’ (2001) 28 Journal of Law
and Society 520. Kaye and Tolmie, ‘Discoursing Dads’, above n 64, 181.

73Boyd, ‘Demonizing Mothers, above n 64, 55-56. See, for example, the arguments of
D Blankenhorn, Fatherless America: Confronting Our Most Urgent Social Problem (New York, Basic
Books, 1995); N Dennis and G Erdos, Families Without Fatherhood (London, Institute of Economic
Affairs, 1993).

74Kaye and Tolmie, above n 64, 185.

75 Ibid, 186; Boyd and Young, above n 64, 58.

76Kaye and Tolmie, ‘Discoursing Dads’, above n 64, 188; Bertoia and Drakich, above n 8, 603.

77See further Rhoades and Boyd, this volume.

78 Kaye and Tolmie, ‘Discoursing Dads’, above n 64, 164.
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complaints that mothers are unfairly advantaged and fathers are subject to
discrimination by the operation of family law systems. They also underpin their
deployment of, and appeal to, formal legal rights as a way of redressing existing
problems. However, the form of equality sought by the FRM is of a very particu-
lar kind. As Crowley, Boyd and Rhoades each note, it is an appeal to a ‘rule-based’
or formal equality, one which suggests that men and women should be treated
exactly the same in judicial consideration of child support and custody/contact
awards.” As Crowley shows, in its prescriptive extreme, this is seen as meaning
that each man and each woman should shoulder exactly half of child support and
caring responsibilities. Importantly, contributors to this volume suggest, what
tends to be systematically effaced in such an argument are questions about the
consequences of applying gender neutral norms to what remain, for all the argu-
ments to the contrary advanced by the FRM, highly gendered fields of practice.
It is possible, of course, that the FRM’s demand for equality should not be
heard merely, or perhaps even primarily, in terms of such calls for practical
change. In her chapter, Rhoades notes that the FRM submissions during the com-
mittee hearings she studied in Australia suggested that equal parenting was in
many respects more of an important symbolic issue than a description of how
children would actually be parented. The failure to accord fathers equal contact
time with their children might thus be perceived to be not so much a practical
problem as a psychological injury relating to men’s sense of their worth as fathers;
a perception of being accorded secondary importance to their children’s mothers.
A frequent trope in the rhetoric of the FRM is the powerful description of indi-
vidual fathers’ pain at being allowed to see their children only at formally sanc-
tioned, narrowly prescribed times, while mothers as resident parents maintain
seemingly unlimited access to them.?’ Even for those men who had spent little
time with their children in the context of pre-separation ‘intact’ family life, that an
external body should determine when (and sometimes even where) contact
should occur may be experienced as an intolerable breaking of the bond between
father and child3!—as Collier suggests, in some sense emblematic of the violence
of law itself. Yet there may also be significant problems inherent in attempting to
maintain men’s relationships with their children after separation, when prior to
separation these relationships were often mediated through the children’s mother in
very significant ways.®? This is a point that resonates across each of the jurisdictions

7 Crowley, this volume, citing M Fineman, The Illusion of Equality: The Rhetoric and Reality of
Divorce Reform (Chicago, University of Chicago Press, 1991).

80Note, for example, Bob Geldof’s argument in “The Real Love that Dare Not Speak its Name’ in
A Bainham, B Lindley, M Richards and L Trinder (eds), Children and Their Families (Oxford, Hart,
2003).

81 Ibid. Oliver Phillips made this point eloquently in his remarks at the workshop that gave rise to
this collection of papers. Rhoades (this volume) makes the point that this demand is for a ‘rightful
place’ in one’s children’s lives, rather than requiring men to go ‘cap in hand’ to request time with them.

82Smart and Neale, above n 34.
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discussed in this volume. To talk of equality in parenting in such a complex con-
text does not begin to address the nuances of parenting practice.

What becomes apparent regarding all of the countries studied here is that there
can be an important disjuncture between the equality rhetoric advanced by the
FRM and the continuing (gendered) realities of parenting, both during subsisting
relationships and after divorce/separation. In intact relationships, inequalities in
the division of labour and parenting time may appear ambiguous and obscure,
sometimes due to the active collusion of parents keen to maintain a belief in gen-
der equality in parenting in their own family.®® Yet the nature of judicial resolu-
tion is to set out clearly and precisely defined rights and obligations. Out of the
messy and ambiguous reality of family life, law is asked to crystallise formal rules
setting out residence, clearly defined contact hours and so on. It should come as
no surprise if these then serve as a particularly clear target for the pain and frus-
tration of separated fathers.

What of the FRM expectations of law itself? The limits of law in the regulation
and management of intimate relationships have been well documented. In facing
the ‘normal chaos’ of family life,®* it has been suggested, law inevitably simplifies
in order to understand and process, dealing ‘in generalities ... ill-equipped to take
full account of the complexities of human behaviour’® Contact and residence
disputes and conflicts over child support liability can be seen as normal and
inevitable features of what happens when law attempts to regulate human rela-
tionships. As such, the more interesting question may be why the FRM should
then ‘yearn’ for law.3¢ Why has law assumed such a central place in their activities?
This issue has at least two dimensions, which combine to result in a complex and
at times contradictory relationship to law reform more generally.

First, as has already been seen, the FRM tends to see family law processes and
norms as profoundly implicated in the disadvantaging of fathers. Family law is
seen as ‘stacked against’ fathers, corrupted by legal norms which give unfair weight
to mothers’ interests. Further, legal norms are interpreted and applied by court
personnel who are perceived as profoundly antagonistic towards fathers.8”

83See K Backett, ‘The Negotiation of Fatherhood’ in C Lewis and M O’Brien (eds), Reassessing
Fatherhood: New Observations on Fathers and the Modern Family (London, Sage, 1987) 71-90. Backett
found that parents profess a belief in the equality of contemporary parental roles and develop coping
mechanisms to avoid confronting the obvious mismatch between these beliefs and their own practice
of child care, which remains heavily gendered. She suggests that how couples construct and sustain
belief in the ‘involved’ father suggests, paradoxically, that this is an important factor in the mainte-
nance of inequalities within the family group.

841 Beck and E Beck Gernsheim, The Normal Chaos of Love (Cambridge, Polity, 1995); ] Dewar,
above n 55.

85F Kaganas and SD Sclater, ‘Contact Disputes: Narrative Constructions of “Good Parents™ (2004)
12(1) Feminist Legal Studies 1; see also SD Sclater and F Kaganas, ‘Contact: Mothers, Welfare and
Rights’ in Bainham et al, above n 80.

86 The idea of ‘yearning’ for law belongs to Rhoades: see this volume.

87See Geldof, above n 80.
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Men are, in some accounts, victims of a wider ‘feminisation’ of government and
legal institutions, including Parliament, the judiciary and the various professions
that work in the courts, not least lawyers, social workers, child welfare officers and
court appointed experts. As such, it is perhaps inevitable that law should emerge
as a target for the FRM’s frustrations and as a symbolic focus for some of their
higher profile campaigns.3®

However, secondly—and intriguingly in the light of the above—the FRM also
frequently appears to place considerable faith in the ability of legal reform to solve
the problems faced by their members. In this regard the FRM may appear to have
succumbed to what Smart has described in an earlier, rather different context as
the ‘siren call of law’.?” Here, Smart warns against the possibility that ‘in worsen-
ing conditions we make the mistake of assuming that we need to apply more doses
of legislation’®® Of course Smart’s analysis, which relies in part on the problems
for feminists in making use of legal norms and concepts developed in an andro-
centric legal order, cannot be applied in any straightforward way to the role of law
in the activities of the FRM. But a clear parallel does exist in the seductive nature
of law for both movements.*!

This links to a further theme in this volume: the significance of these other
social movements to the work of the FRM. As Crowley notes, earlier movements
are often explicitly used for guidance: as a basis for making moral arguments
based on equality claims, as a starting point for devising concrete, tactical strate-
gies for change and as a source of motivation.”? That FRGs have positioned them-
selves in a number of complex ways in relation to earlier social movements such
as feminism is evident in all of the national examples discussed in this volume.
How is one to make sense of this? In an early Australian study, Kaye and Tolmie
tracked the parallels between FRM strategies and early legal feminist work, sug-
gesting that such comparisons can only be taken so far.?®> Building on Naffine’s
taxonomy of ‘waves’ of feminism,” they argue that a problem faced by the FRM
in the 1990s was an inability to progress beyond a parallel with liberal feminism
in their commitment to formal (legal) equality: to progress beyond this would
involve, they suggest, acknowledging that the politics of formal equality are

88 This is perhaps most marked in the UK context: see Collier, this volume.

89 Carol Smart, Feminism and the Power of Law (London, Routledge, 1989) 160.

N 1bid, 161.

*1For example, in the language of simultaneously ‘loving’ and ‘loathing’ law used by Collier, this
volume.

92 These various aspects of the role of earlier social movements in the FRM’s work are identified by
Crowley, this volume.

93 ‘Discoursing Dads} above n 64, 168.

%4 For Naffine, the ‘first phase’ of feminism was characterised by seeing law as a male monopoly, peo-
pled by men and therefore biased in their favour; the second phase involved attacking the male culture
of law with its inherent masculine bias; and the third phase concentrated on legal rhetoric and patri-
archal social order, challenging those concepts which the law invokes to defend itself: N Naffine, Law
and the Sexes (Sydney, Allen and Unwin, 1990).
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themselves unsatisfactory. Addressing such an issue would then mean coming to
terms with the broader parameters of women’s social and economic inequality. As
has been seen above, and in line with these authors’ prediction, almost ten years
on from this intervention much of the FRM still appears to remain firmly
enmeshed within a discourse of formal equality.

Interlinked to the above, however, it is important to recognise how during this
period a significant strand of the FRM has also increasingly repositioned itself as
a broadly progressive social force. Like feminist, anti-racist and lesbian, gay, bisex-
ual and transgender (LGBT) groups before them, the FRM claims to be in favour
of ‘equality for all’. This begs the question, however, of the nature of the relation-
ship between the FRM and those ‘other’ progressive social groups. Can the FRM
fall under the umbrella of a progressive social movement? If not, why not? Does a
core constituency made up of what a feminist and pro-feminist masculinity poli-
tics might well describe as an already privileged, empowered social group preclude
any such positioning? Perhaps this question is itself misleading, revealing the
unsustainability of thinking about such groups in terms of their being uniformly
‘progressive), ‘reactionary’, or otherwise somehow sharing interests which can be
straightforwardly politically aligned. Anti-racist groups, for example, may hold
profoundly patriarchal, heteronormative views; feminist or LGBT groups may
themselves be blind to racial or class inequalities, and in some instances even rein-
force them. However, we would suggest that the FRM’s positioning of itself as a
progressive social force does raise some difficult questions for feminists. We move
onto these below, before offering some concluding thoughts.

THE FRM AND LAW REFORM: QUESTIONS
FOR FEMINISM?

The activities of the FRM undoubtedly excite strong emotions. This has been par-
ticularly true for feminist audiences who have abhorred the anti-mother and
explicitly misogynistic strand evident in some FRM interventions. Yet we would
suggest the contemporary FRM does raise a number of difficult and, at times,
uncomfortable questions for feminist audiences, questions that merit further con-
sideration of the kind advanced in this volume.

Firstly, feminist commentators have produced an extensive and compelling
literature on how burdens of childcare have historically impacted disproportion-
ately on women, with men far better positioned to opt in and out of them.®® This

% For a taste of a huge literature, see S Boyd, Child Custody, Law and Women’s Work (Oxford, Oxford
University Press, 2003); M Fineman, The Neutered Mother, the Sexual Family and other Twentieth
Century Tragedies (New York and London, Routledge, 1995); K Czapanskiy, ‘Volunteers and Draftees:
The Struggle for Parental Equality’ (1991) 38 UCLA Law Review 415.
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work has challenged the interrelated processes of the privatisation of caring and a
devaluing of mothers and of motherhood. Yet this leaves open to question the
extent to which this dimension of parenthood is understood or experienced by
individuals as a burden or a privilege, a pleasure or a constraint; or, indeed, as
both simultaneously (for social experience is, of course, rarely clear cut and with-
out contradiction). Thinking about the pleasures of parenthood raises the ques-
tion of whether there is a relationship with, or even a ‘power over’, children that
some women may not be prepared to share with men.

Some commentators have suggested that one of the main blocks to men’s
greater involvement in parenting is the gender expectations of both parents, as
well as those of the wider peer groups and networks in which they live, with some
women not always willing to cede the centrality of their role as mothers in order
to accommodate more involved fathers.”® Is there any grain of truth in the sugges-
tion made by one UK commentator that certain women may in fact not wish their
male partner to look after children ‘except as souped-up au pairs’?”” In other
words, how do women exercise power through and over children? And how does
this relate to the nature of motherhood as one of the few positions of (relative)
power that women possess?”® Finally, what is gained, and what is lost, as such rela-
tionships develop and change over time? And how, if at all, has all this shifted in
the changing political, economic and demographic contexts described above?

Secondly, it is unclear how feminists should respond to certain strands of the
FRM discourse: for example the frequent criticism of some women’s abilities as
mothers. While it can be asserted that mothers generally make valiant efforts in
difficult circumstances, the claim that ‘all mothers are good mothers’ would
inevitably be doomed to empirical failure. Feminists have successfully drawn
attention to the numerous problems with the representation of women in contact
disputes, family law and in society more generally. In the former context the fig-
ure of the ‘implacably hostile’ mother who resists contact between her children
and their father has been shown to be particularly resonant, influential and prob-
lematic.®” While a feminist position must inevitably be alive to the danger that
women will be more readily vilified for bad parenting precisely because of higher
social expectations of mothers, what basis is there for a feminist analysis that con-
cedes that some women might well act badly in some contexts?!%° What scope is

%See ] Torr, Is There a Father in the House: A Handbook for Health and Social Care Professionals
(Oxford, Radcliffe Medical Press, 2003) 35.

97 Sunday Times, 1999, cited in Torr, ibid, 36.

8 Custody/residence disputes provide a particularly clear example of the partial nature of this
power; see eg Boyd, Child Custody, above n 95.

9 This issue is discussed in detail in this volume.

190 Didi Herman raised this issue at the workshop that preceded this volume. See further M Ashe,
‘Postmodernism, Legal Ethics, and Representation of “Bad Mothers” in M Fineman and I Karpin,
Mothers in Law: Feminist Theory and the Legal Regulation of Motherhood (New York, Columbia
University Press, 1995).
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there for admitting that some women may actually be bad caregivers? And to
recognise the significance of complex personal histories in a context where moth-
ers generally are under attack and an ethic of care has itself been marginalised?
Moreover, is a clear femninist position on the politics of contact, mediation and res-
idence really achievable? Is it possible to separate out ‘women’s interests’ in this
context in any clear or meaningful way?!%! It is important to remember that, in
many cases, women are involved on all sides in family law disputes: as mothers, as
the female children of those fathers fighting for contact, and as those men’s own
mothers and new partners who, at times, become actively involved in the FRM
themselves.!9? One feminist response may be the promotion of a politics of equal-
ity that is more nuanced and rounded than that advanced by the FRM; to offer an
account which allows for the complexity of women’s agency whilst contextualis-
ing such an agency within broader patterns of economic and social factors which
put particular pressures on both women and men.!% This volume might serve as
one step towards developing such an agenda.

Thirdly, the relative success (or lack thereof) of the FRM also raises a range of
interesting and difficult questions regarding the relationship between data, policy
and interest groups at a governmental level that are particularly pressing for fem-
inists. In an age where increasing quantities of data are ever more readily available,
paradoxically, the very extent of information available may make it increasingly
difficult for that data to be used in certain ways.!* The use of ‘focus groups’ and
‘think tanks) for example, has assumed greater importance in each of the coun-
tries discussed in this volume, and the importance of simplicity and the ‘sound
bite’ in getting ideas heard may be more important than the more traditional aca-
demic forms of analysis presented by a book such as this.!®> Much of the ‘noisy
chatter’ of the public debate in this area has been pitched at this level of sound
bite, often making it more difficult to hear the voices of those describing the com-
plexity of the issues involved. But feminist responses to the political interventions
of the FRM also raise questions about what forms of knowledge are then seen as
legitimate in reform debates—and of what happens in law to those forms of
knowledge and experience which are seen as illegitimate. Feminist commentators
have attacked parliamentarians’ reliance on anecdote and impression, at the

101 Carol Smart raised this issue at the workshop that preceded this volume.

102 At the recent implosion of the UK group, Fathers 4 Justice, it was revealed that two women were
running the group at the time. Women are also leading members and a ‘public face’ of the splinter
group the ‘Real Fathers 4 Justice’: The 5Live Report, Julian Worricker Programme, 26 March 2006, BBC
Radio 5 Live (http://www.bbc.co.uk/fivelive/programmes/worricker.shtml).

103 For example, the processes of privatisation within neo-liberal states have themselves positioned
men as assuming responsibility for the costs of childhood and ex-spouses, an issue which has put par-
ticular pressures on groups of men already disadvantaged in terms of class. We are grateful to Susan
Boyd for this point.

104 Anne Bottomley made this point at the workshop which preceded this volume.

105R Graycar, above n 64.
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expense of careful analysis of empirical data and research.!% Thus, for example,
Kaye and Tolmie note:

Such stories also have power because they arouse an emotional response in the reader.
They speak in the moving language of loss and graphically describe situations where
men have suffered genuine feelings of hurt. Their telling gives an air of authenticity to
the points they illustrate. Dramatic currency is also derived from the fact that these
“horror stories” do not present the normal case. Instead they represent the extraordi-
nary or extreme in order to demonstrate the extent of the harm which can be caused by
the family law system.!?

Yet how does this fit with feminist assertions of the need to listen to the experi-
ences of individual ‘real’ women and a critique of law for being impervious to
such knowledge?!% To what extent, and on what basis, can feminists attack the
arguments of the FRM as ‘anti-scientific’ or unrepresentative? What is the status
of such a critique and what implications does it have for feminist critiques of non-
experiential knowledge in other contexts? In her chapter, Rhoades describes the
problem of politicians unfamiliar with the family law system being seduced by
FRM arguments that made ‘intuitive sense’ to them. A key issue here is the ques-
tion of whose experience is likely to be heard in certain law-making contexts that,
despite the protests of the FRM, continue to remain dominated by men in many
respects.!% Yet is this the case for all such contexts and for all debates relating to
aspects of law reform?

Fourthly, while feminists have become alive to the dangers of essentialism in
thinking about women, has this pitfall sometimes been less obvious with regard
to thinking about men?!'® How, for example, can the diversity of men’s lives and
complex individual biographies be accommodated into accounts of men’s
power?! ! And do such common interests really exist across other axes of power
and discrimination, such as race, class and sexuality?

One final and particularly striking aspect of the FRM’s literature for feminist
scholarship and politics is the perception of the power that is held by women (and
specifically by feminists) who are sometimes believed to have ‘colonised’ impor-
tant decision-making forums. Given that feminists’ own sense of their position in
society has historically been one of exclusion and discrimination, the temptation

106 Ihid.

107Kaye and Tolmie, ‘Discoursing Dads’, above n 64, 176 (references omitted, emphasis in original).

198 Didi Herman made this point at the workshop which preceded this volume.

199 On the way in which different voices will get heard in different forums, see in particular Boyd and
Rhoades, this volume; Boyd, above n 95, demonstrating the greater success of the FRM in forums
which do not place heavy reliance on empirical data to support arguments.

110See E Spelman Inessential Woman (Boston, Beacon Press, 1990) for a taste of the substantial fem-
inist literature on this issue.

111 See further R Collier, ‘Reflections on the Relationship Between Law and Masculinities: Rethinking
the “Man Question™ (2003) 56 Current Legal Problems 345.
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may be to dismiss such impressions out of hand. But a more productive response
might be to ask two further questions: firstly, have feminists underestimated their
own power, influence and impact to date, focusing too much on failures and not
enough on successes?!!? In other words, is there in fact any basis for the FRM’s
impressions? And secondly, if not, should the FRM’s reading of feminist success
be taken as a mirror in which to examine feminists’ own reading of the power of
the FRM? In other words, the FRM’s analysis might suggest that feminists may
also have attributed too much importance to the FRM, perceiving them as enjoy-
ing much more power and influence than is really the case. If one lesson of this
volume is that the FRM has had, in certain respects, very little direct impact in
actually achieving concrete reforms, are feminist and liberal commentators
overstating its influence?

CONCLUDING REMARKS

The general picture that emerges from the chapters below is of an often publicly vis-
ible FRM with an increasingly high media profile in many countries. Yet it would
appear that the FRM’s success in influencing government policy or legal reform has
been muted.'> Numerous national examples exist of legal and policy reforms that
have been informed, rather, by the insights of research that has directly countered
key points advanced by FRGs.!'* This can be illustrated by two of the examples
referred to above: the rejection of the idea of a presumption of shared residence or
custody as practically unworkable;! !> and the refutation of the assertion that any but
a small minority of men are, in fact, equal carers.''® Far-reaching concerns have
been voiced about the consequences for women of the enforcement of court orders

112 See S Lawrence, ‘Feminism, Consequences, Accountability’ (2004) 42(4) Osgoode Hall Law Journal
583. This raises the question, of course, of whether some women may have benefited more from fem-
inism than others: issues of race and class, as well as broader perceptions of ‘feminism’ mediate impres-
sions of any such ‘success’.

113 Although see Rhoades, this volume. This is not to deny that some key figures within the FRM and
men’s movement have sometimes been appointed to positions of political influence.

4 For example, C Smart, V May, A Wade and C Furniss, Residence and Contact Disputes in Court:
Research Report 6/2003 (London, Department for Constitutional Affairs, 2003), a study of disputes
over residence and contact brought to three County Courts in England in the year 2000, cited by
Margaret Hodge, Hansard, HC Deb col 67W (5 January 2004); M Maclean, ‘The Contribution of the
International Research Community to UK Law Reform re Child Contact, paper presented at the
Annual Meeting of the Research Committee of the Sociology of Law, ISA, Paris, 11-13 June 2005;
Collier, this volume.

115See Boyd, Rhoades, Collier, this volume.

116 Contrast C Grbich, ‘Male Primary Caregivers and Domestic Labour: Involvement or Avoidance?’
(1995) 1(2) Journal of Family Studies 114; and ] Brannen, G Meszaros, P Moss and G Poland,
Employment and Family Life: A Review of Research in the UK (1980-1994), Department of
Employment Research Series No 4 (University of London, 1994).
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of the kind sought by FRMs and, certainly in Canada, Australia and the UK, some
success has been experienced in making these objections heard.

The FRM does appear, however, to have influenced the broader culture in
which decisions are made and policy is formulated. In her contribution to this
volume, for example, Rhoades describes the power that fathers’ rights activists can
wield behind the scenes and how this may influence the direction of policy. Boyd
attributes the increase in the number of joint custody awards made in Canadian
courts to the fact that the general thrust of FRM arguments are having an impact
on the perceptions of the public, mediators, lawyers, and judges. Likewise,
Eriksson and Pringle note the FRM’s successful ‘meaning work’ in framing fathers’
rights and interests as concerned with gender equality, parental co-operation and
children’s interests. Their discussion of developments in Sweden provides a par-
ticularly clear example of the ways in which the FRM can have an impact in the
context of debates on wide-ranging social issues. Intriguingly, as their analysis
shows, the national example considered here which might be seen to have come
closest to achieving the status quo desired by the international FRM is one that
has been characterised by least activity on its part. Sweden is characterised by a
culture of strong paternal rights to custody and care and only weak obligations in
terms of economic responsibilities for child support and alimony.!!” As Eriksson
and Pringle note, joint custody is ordered against the wishes of one parent in
almost half of cases where there are some indications of a history of violence (gen-
erally the father against the mother) and in almost two-fifths even of those cases
where the father has a criminal conviction for such violence.

This raises two more general points regarding the nature of the interaction of
social movements with the law. Firstly, to succeed in being heard in policy and
law-making forums is only a small part of the battle. As noted above, any social
movement will find its arguments reformulated and reconstructed within the leg-
islative processes of the political system with which it seeks to engage. Law-
making forums—both judicial and parliamentary—involve complex processes of
negotiation and a balancing of demands. The claims of one group will be weighed
against other interests and remoulded in relation to them. The particularities of
the legal process are thus profoundly important in reshaping claims in terms of its
own norms and rationalities. An example of this is provided by Boyd, in this vol-
ume: the fact that the Canadian FRM’s demands for the reform of child support
law were not taken very seriously, she suggests, was due at least in part to the coin-
cidence of these reforms with a neo-liberal agenda to privatise economic respon-
sibility within the nuclear family. More generally, the family law system is faced
with the task of creating legal order from ‘social noise’,!'® inevitably understanding

17 Compare the approach of Hobson, above n 4.

118 G Teubner, ‘How the Law Thinks: Toward a Constructivist Epistemology of Law’ (1989) 23 Law ¢
Society Review 727; M King and C Piper, How the Law Thinks About Children (2nd edn, Aldershot,
Arena, 1995).
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claims and arguments with reference to the (legal) norms, forms and concepts
already available to it. As Boyd’s analysis suggests, even in receptive forums, these
other processes will always mediate the impact of FRMs’ interventions.

To conclude: there is considerable evidence in the chapters that follow to sug-
gest that the fathers’ rights movement is, across jurisdictions, shaping and influ-
encing the broader cultural context in which debates about family law are taking
place; that they have, in particular, created a pressure to reform the system.!!
However, as was noted above, there is less to suggest any significant measure of
success in effecting the legal reforms desired or intended. A closer analysis of the
limited successes of the FRM to date requires detailed, concrete analysis within
specific national contexts and this is the role of the chapters that follow. Above all,
what emerges from this volume is the necessity of recognising the complexity and
contradictory nature of the reconfiguration of gender relations framing the pres-
ent debate about fathers’ rights and law. This implies engaging with wider
processes of social change involving (amongst other things) shifts in the structure
and experience of employment, a reappraisal of issues of identity, commitment
and responsibility, and a rethinking of the relationship between men and children.

119See further chapters in this volume, particularly Boyd, Rhoades; B Neale, ] Flowerdew and
C Smart, ‘Drifting Towards Shared Residence?’ [2003] Family Law 904: F Gibb, ‘Fathers Winning Battle
to have Custody Hearing in Public’ The Times, 10 January 2005.
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‘Robbed of their Families’? Fathers
Rights Discourses in Canadian
Parenting Law Reform Processes*

2

SUSAN B BOYD

Like many western countries in the late 20th century, Canada witnessed a fathers’
rights movement that made the legal system a particular target. Since 1985, the
Canadian Divorce Act has contained a maximum contact and friendly parent
principle in its custody and access provisions, in a statute that does not otherwise
outline the content of the best interests of the child principle.! This provision
resulted from early fathers’ rights advocacy in Canada in combination with well-
intentioned gestures towards parental equality.? It has been criticised for its pri-
oritising of contact over factors such as safety, and for its unintended effect of
discouraging mothers from disclosing the existence of family violence.?
Enhancing paternal contact has represented a clear trend in Canadian courts,
sometimes reflecting consensual arrangements, but sometimes in circumstances
that endanger mothers and children. Joint custody awards have increased steadily
since the late 1980s, diminishing sole custody awards to both mothers and
fathers. In 2002, joint custody constituted almost 42 per cent of custody awards
in divorce proceedings, although the extent of shared physical custody is much

* The phrase’ ‘Robbed of their families’ is taken from a statement to the Special Joint Committee
on Custody and Access by Roger Woloshyn, President of Men’s Equalization Inc, 1 May 1998. This
research was supported by a grant from the Social Sciences and Humanities Research Council of
Canada. Thanks to Cindy Baldassi, Karey Brooks and Rachel McVean for research assistance.

ISection 16(10) of the Divorce Act, RSC 1985 (2nd Supp), ¢ 3, directs judges to ‘give effect to the
principle that a child of the marriage should have as much contact with each spouse as is consistent
with the best interests of the child and, for that purpose, [to] take into consideration the willingness
of the person for whom custody is sought to facilitate such contact’.

2SB Boyd and CFL Young, ‘Who Influences Family Law Reform? Discourses on Motherhood and
Fatherhood in Legislative Reform Debates in Canada’ (2002) 26 Studies in Law, Politics ¢ Society 43.

3See, for example, ] Cohen and N Gershbain, ‘For the Sake of the Fathers? Child Custody Reform
and the Perils of Maximum Contact’ (2001) 19 Canadian Family Law Quarterly 121; SB Boyd, Child
Custody, Law, and Women’s Work (Oxford, Oxford University Press, 2003) ch 6.
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less.* Moreover, law reform that further encourages shared parenting seems
inevitable.

From the mid-1990s, a contentious law reform process related to post-separation
parenting unfolded in Canada, during which the fathers’ rights lobby had a partic-
ularly high profile. This chapter investigates the lobby’s discursive strategies and its
impact. It will be argued that fathers” rights advocates succeeded to a significant
degree in generating the notions that mothers are favoured in family law, feminists
have gained excessive control of the law reform agenda, and the government must
redress this bias. However, fathers’ rightists did not entirely capture Parliament’s
family law agenda and the influences on post-separation parenting law reform were
more complex than the term ‘gender wars™ suggests. As with many struggles over
legal change in the past decade, the larger context of neo-liberalism, economic
restructuring, and privatisation of responsibilities must be taken into account. This
chapter’s case study of fathers” rights activism in Canada offers a window onto
broader trends at work in western industrialised societies and shows the complex,
and often contradictory, consequences of law reform initiatives in a neo-liberal era.

Reacting to Fathers’ Rights Advocacy: The Special Joint
Committee (SJC)

Although the most recent wave of custody law reform has been on the federal gov-
ernment agenda since the early 1990s—a time when the fathers’ rights movement
was quiet in Canada—it has been reviewed in a particularly high profile manner
since 1996. At that time, fathers’ rights advocates and supporters in the Canadian
Senate successfully blocked child support law reforms until the federal government
agreed to review custody and access law and created the Special Joint Senate and
House of Commons Committee on Custody and Access (1998). The link between
money and children—that is, between the state-sponsored demand that non-
custodial parents (mostly fathers) live up to their child support responsibilities and
the demand by fathers for more rights in relation to their children—was patent.
The agenda for the Special Joint Committee (SJC) public consultations during
1998 was largely set by conservative fathers’ rights discourse and the hearings were
dominated by Committee members sensitive to the concerns of fathers and often

4Statistics Canada, The Daily, 4 May 2004. Custody of 49.5% of dependants was awarded to the
wife, 8.5% to the husband. Joint custody diminishes when arrangements reached outside divorce are
taken into account: When Parents Separate: Further Findings from the National Longitudinal Survey of
Children and Youth (Department of Justice Canada, 2004-FC4-6E).

°N Bala, ‘A Report from Canada’s “Gender War Zone”: Reforming the Child Related Provision in
the Divorce Act’ (1999) 16 Canadian Journal of Family Law 163.
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hostile to female witnesses.® One Senator was overtly sympathetic to fathers’
rights witnesses, who were often given more time to speak. Female witnesses—
including those speaking on behalf of abused mothers—were sometimes heckled
by men in the audience and were asked more challenging questions by committee
members. The Senator often countered testimony of women’s groups on the rela-
tionship between woman abuse and custody disputes by citing work suggesting
that women too are violent and that domestic violence is reciprocal between
women and men.” The media seemed broadly sympathetic to fathers’ rights argu-
ments.® Despite active and thoughtful engagement in the law reform process by
women’s groups—which emphasised mothers’ caregiving responsibilities and the
relevance of abuse of women and children to custody decision-making—the
Committee focused on gender bias against fathers.

In their submissions, fathers’ rights advocates aligned fathers’ rights with chil-
dren’s best interests. They asserted a crucial need for the ‘children of divorce’ to
have contact with fathers in order to ensure their psychological well-being, even
though ‘children of divorce’ is increasingly contested as a category® and studies
indicate that continuing contact with each parent is only one factor associated
with positive outcomes in children.!® Other key factors such as a close, sensitive
relationship with a well-functioning parent and avoidance of parental conflict can
compete with continuing contact in individual fact situations, particularly those
involving high conflict or spousal abuse.

The discourse in child custody debates is, however, often based not on evidence
in studies, but on rhetoric. It is therefore important to look at the typical argu-
ments made by fathers’ rights advocates during the reform process and examine
their impact on its outcomes. Others have pointed out the many problems with
fathers’ rights rhetoric,!! including its lack of correspondence with social realities.

%Boyd, above n 3; B Diamond, ‘The Special Joint Committee on Custody and Access: A Threat to
Women’s Equality Rights’ (1999) 19 Canadian Woman Studies 182; M Laing, ‘For the Sake of the
Children: Preventing Reckless New Laws’ (1999) 16 Canadian Journal of Family Law 229.

’For example, Senator A Cools, questioning Carole Curtis, a witness appearing for the National
Association of Women and the Law: SJC, 8 (16 March 1998), 1735. The transcripts of the hearings of
the Special Joint Committee on Custody and Access are available at http://www.parl.gc.ca/
common/committee.asp?Language=E&Ses=1&parl=36 (accessed 24 November 2005).

8See especially C Cobbs of the Ottawa Citizen, eg “The Custody Fight on the Hill}, 12 October 1998,
A3; A Bill of Rights for Divorced Parents’, 9 December 1998, Al.

9C Smart, ‘Introduction: New Perspectives on Childhood and Divorce’ (2003) 10(2) Childhood
123.

19M]J Bailey and M Giroux, Relocation of Custodial Parents: Final Report (Ottawa, Status of Women
Canada, 1998) 43.

'1'SB Boyd, ‘Backlash and the Construction of Legal Knowledge: The Case of Child Custody Law’
(2001) 20 Windsor Yearbook of Access to Justice 141; C Bertoia and J Drakich, ‘The Fathers’ Rights
Movement: Contradictions in Rhetoric and Practice’ (1993) 14(4) Journal of Family Issues 592; M Kaye
and J Tolmie, ‘Discoursing Dads: The Rhetorical Devices of Fathers’ Rights Groups™ (1998) 22(1)
Melbourne University Law Review 162; M Kaye and ] Tolmie, ‘Fathers Rights Groups in Australia and
their Engagement with Issues in Family Law’ (1998) 12(1) Australian Journal of Family Law 19.
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This chapter focuses instead on identifying the rhetoric that pervaded the law
reform process and the extent of its influence.

Fathers’ Rights Discourse at the Special Joint
Committee (1998)

Fathers’ rights discourse varies in Canada, as elsewhere,'? but little systematic
research on the movement exists, other than studies of Ontario groups in the early
1990s.!®> These studies found that members of Ontario groups (which often
include a few women) are a mix of professionals, white-collar workers, and blue-
collar workers. Websites reveal that some groups are more clearly aligned with the
men’s movement whereas others such as Equal Parents of Canada purport to be
focused on family justice issues faced by both men and women. However, these
latter groups focus mainly on stories about the problems experienced by men.
This chapter’s data is drawn from one moment in time and one discursive site, the
1998 Special Joint Committee hearings. Some fathers’ rights groups that appeared
before that Committee appear not to exist now or do not have a web presence. As
a result, this study provides a snapshot of the arguments of the groups that
appeared publicly in 1998 rather than a comprehensive review of the movement.

At least 50 fathers’ rights advocates appeared before the SJC, including groups
and individual witnesses. Not all were men; indeed, fathers’ rights positions were
frequently presented by women, notably those involved in Stepfamilies of Canada,
Second Spouses of Canada, Fathers Are Capable Too (FACT), New Vocal Man,
Equitable Child Maintenance and Access Society, National Shared Parenting
Association, and Parents Helping Parents. In a few cases, women’s groups such as
the right wing REAL (Real, Equal, Active, for Life) Women of Canada presented
pro-family arguments similar to fathers’ rights positions. Despite the differences
in the fathers’ rights lobby, with some focusing more on maintenance or educa-
tional support while others focused more on parental rights, overall its discourse
at the SJC was socially conservative, anti-feminist, and formalistic in its approach
to equality. It also reflected a negative assessment of mothering and a failure to
take account of the social realities of parenting in both intact and post-divorce

12Some fathers’ organisations are more progressive than others. M Flood cites Dads and Daughters
in the USA and FathersDirect in the UK: ‘Backlash: Angry men’s movements’ in SE Rossi (ed), The
Battle and Backlash Rage On: Why Feminism Cannot be Obsolete (Philadelphia, Xlibris Press, 2004) 264.
I have found little evidence of progressive fathers’ groups in Canada, except Montreal Men Against
Sexism, but some groups are definitely more conservative and/or anti-feminist than others.

13 Bertoia and Drakich, above n 11; Robert A Kennedy, Fathers For Justice: The Rise of a New Social
Movement in Canada as a Case Study of Collective Identity Formation (Ann Arbor, Caravan Books,
2004).
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families. Eight themes emerge generally from fathers’ rights presentations to the
SJC hearings on custody and access in 1998, though not all themes appeared in all
presentations.!*

Promoting Traditional Families

Most fathers’ rightists adopt a traditionalist ‘pro-family’ stance associated with
social conservativism. The ability of single—or separated or divorced—mothers
to obtain child support and raise children independently of fathers/husbands
appears to threaten the ideological code of the traditional family as well as of het-
erosexuality.!” Canadian fathers’ rights advocates at the SJC generally promoted a
traditional heterosexual form of family, asserting it as a remedy for the ills they
identified and rarely discussing alternative family forms in any positive manner:
‘All children have two parents, not one, not three, but two, stated the President of
Entraide peres-enfants séparés de 'Outaouais.!® Some groups raised a passionate
critique of liberalised divorce laws.!” One suggested that introducing a joint cus-
tody norm might assist in deterring divorce because women would fear losing full
care of their children.!8

If parents must separate, fathers’ rights discourse places pressure on mothers to
do everything possible to recreate the family unit that has been split asunder, in
the name of the best interests of children.! REAL Women referred explicitly to
family being ‘the traditional mother, father and children’ regardless of whether
separation or divorce had occurred.?’ The most recent catchword for this recon-
stituted post-divorce family form is ‘shared parenting, a term that has to some
extent displaced ‘joint custody’ in Canadian fathers’ rights discourse.

The family unit that these advocates have in mind is not typically a progressive
image of a symmetrical family in which fathers share childcare responsibilities with
mothers. Fathers’ rights rhetoric tends to obscure, and therefore reinforce the social
reality of, mothers’ actual caregiving responsibilities and the typically more sec-
ondary role fathers play in relation to childcare. The motto of the National Alliance
for the Advance of Non-Custodial Parents is ‘kids need both parents’?! Since the

14T analysed 34 presentations, focusing mainly on groups. Quotations are from the transcripts of the
Special Joint Committee, above n 7.

157 Stacey, ‘Dada-ism in the 1990s: Getting Past Baby Talk About Fatherlessness’ in CR Daniels (ed),
Lost Fathers: The Politics of Fatherlessness in America (New York, St Martin’s Press, 1998) 55-56.

163 June 1998.

17Eg Alberta Federation of Women United for Families, 29 April 1998.

18 Equitable Child Maintenance and Access Society (Edmonton), 29 April 1998.

“Modern child custody law may do the same: DM Bourque, ““Reconstructing” the Patriarchal
Nuclear Family: Recent Developments in Child Custody and Access in Canada’ (1995) 10(1) Canadian
Journal of Law and Society 1.

207 April 1998.

213 June 1998.
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parents no longer reside together, the essence of most fathers’ rights arguments is
that mothers should continue to do the work of primary parenting and fathers
should continue to have control over the form that maternal parenting takes.??

The Ills of Father Absence and of Single Mothering

The second theme was the terrible consequences of father absence. Drawing often
on American sources, fathers’ rights advocates suggested that children suffer from
paternal absence, which leads to criminality, amongst many other social ills.?* The
need for (hetero)sexual role models for children was also cited:

[S]tatistical information backs up the high cost of fatherlessness or father absence. For
girls, never feeling worthy of love from a man, it’s teenage pregnancies ... For boys, it’s
not knowing how to be a man or how to interact with women. Often violence masks
their anger in their father’s absence.?*

The corollary to the notion that children suffer from lack of contact with their
fathers is that children suffer problems arising from living in single parent fami-
lies, including growing up and remaining in poverty, developmental and behav-
ioural problems, emotional difficulties, learning difficulties, delinquency,
aggression, and early child-bearing: ‘In the end, they will end up involved with
drugs, alcohol, violence, crime and, above all, suicide.? It was clear that the ‘sin-
gle parent’ being vilified is the single mother:

The term ‘single-parent family’ is used to designate the family unit consisting of the
custodial parent and the children. The term ‘single-parent’ means that the child has only
one parent. Custody of the children is granted on the basis of the parent’s gender. The
mother need only refuse to accept shared custody in order to immediately obtain sole
custody.?

Taking a more extreme position, Glen Cheriton of FatherCraft Canada elaborated
on the burden that single mothers impose on taxpayers, suggesting that single-
father headed families were far more efficient:

Partly it is that [fathers] are a select group; partly it is that they take it enormously seriously;
and I think partly it is that their kids know, because they are not getting paid to do it.
Overwhelmingly, our social policy says that fathers are not paid for fathering. The tax cred-
its are directed towards mothers, so the kids know that the fathers are doing it out of love.?”

22 Bertoia and Drakich, above n 11; Kaye and Tolmie, ‘Discoursing Dads’, above n 11, 189.
23Equitable Child Maintenance and Access Society (Edmonton), 29 April 1998.
24National Shared Parenting Association, 11 March 1998.

5 Gilles Morissette, Entraide peres-enfants séparés de ’Outaouais, 3 June 1998.

26 Groupe d’entraide aux peres et de soutien a 'enfant, 3 April 1998.

271 June 1998.
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This same group stated that mothers transfer children to fathers when the child
becomes ‘a problem’, implying that mothers are fickle in relation to their desire to
care for children. Another group suggested that under the shared custody
approach ‘the mother is no longer overprotected’,?® implying that single mothers
are pampered by the state.

Mother Blaming

Another version of vilifying mothers was alleging that mothers actively try to keep
fathers away from children. Fathers Are Capable Too (FACT) asserted:

Fathers everywhere are desperately trying to be part of their family’s life, and they are
blocked by vindictiveness in most cases. ... Most of the mothers do not understand the
point that the father is absolutely necessary in the life of the child.?

Some witnesses characterised access denial as a form of child abuse, even ‘one of

the most damaging forms of child abuse’:*

If you are going to abuse your child by refusing that child the right to maintain an ongo-
ing relationship with both parents—so, since you’re the custodial parent, you're saying,
‘No, you can’t see your daddy today’—that’s harming the child. Then the court needs to
address the fact that that is a form of child abuse.!

A common refrain was that mothers use dishonest tactics such as parental alienation
and false allegations of sexual abuse and ‘abduct and alienate children as a privilege’®?
FACT stated that ‘[f]alse accusation seems to be the tool of choice in family litiga-
tion*3 while Groupe d’entraide aux peres et de soutien a I'enfant put it this way:

One of the problems we're facing is that, before a judge, before the bench, we absolutely
have to prove that we are good fathers or that we were good fathers, whereas the mother
doesn’t have to prove anything at all. The mother’s mere allegations are sufficient for a
judge to take custody away from the father or limit his access.>*

Mothers were also said to be financially greedy.’ Claude Lachaine for Groupe d’en-
traide aux peres et de soutien a 'enfant stated that stakeholders in the system favour

28 Groupe d’entraide aux peres et de soutien a 'enfant, 3 April 1998.

2911 March 1998.

3Joe Rade, individual presentation, 1 June 1998; see also Carey Linde, Vancouver Men, 27 April
1998.

31 National Shared Parenting Association, 11 March 1998.

32Men’s Educational Support Association, 29 April 1998.

3311 March 1998.

343 April 1998.

35 Stepfamilies of Canada, 31 March 1998.
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the single-parent approach, that is the ‘single-parent mother/automatic bank teller
father approach’®® Some fathers’ rights advocates suggested that men’s lack of power
in relation to mothers generates desperation, including suicidal tendencies.’”

Not only were mothers often blamed (even, quite vociferously, by other
women),*® punitive measures against mothers were often proposed. Stacy Robb
for DADS Canada suggested that jail time be considered in relation to false alle-
gations of abuse;* Carey Linde for Vancouver Men that ‘[t]here should be crimi-

nal sanctions against alienating parents’.

Anti-Feminism

Closely connected to the anti-mother theme is anti-feminism.*! Feminists are
portrayed by some fathers’ rightists as hostile to proper mothering within the het-
erosexual family, which would include ensuring that fathers are closely connected
with children, preferably by staying married, but failing that, by facilitating shared
parenting. Borrowing from the terminology developed by dissident feminist
Christina Hoff Sommers,*? Carey Linde for Vancouver Men suggested that:

The organized women’s movement, for all the good it has brought, gave up long ago on
ideas like joint custody and shared parenting. Their silence is deafening.*?

Some witnesses complained that feminists have sought equality (for women) in
the workplace but not (for men) in the home.** Moreover, some said that the legal
system has responded to the former initiative but not the latter, and that judicial
education (presumably over-influenced by feminists) has favoured mothers:

In the last decade this sexism has markedly increased, after judges were taught that
women seeking custody were at a disadvantage in the courtroom. Fathers who wish to

363 April 1998.

7Victoria Men’s Centre, 27 April 1998; Fathers for Equality, 19 May 1998.

3 Notably those in Stepfamilies of Canada and Second Spouses of Canada, 31 March 1998.

3930 March 1998.

4027 April 1998. This discourse ignores the less than positive conduct that some fathers who feel
alienated from their families and children have shown towards their spouse and children. M Gordon,
‘No Anti-Male Bias in the Tragic White Family Case’ Edmonton Journal, 7 April 2000, A15; R Matas,
“The Pain Behind a Suicide’ The Globe and Mail, 8 April 2000, A3. On Kirby Inwood, spokesman for
Coalition of Canadian Men’s Organizations (31 March 1998), see R v Inwood [1989] O] No 248
(Ont CA); Inwood v Sidorova [1990] OJ No 1140 (Ont HCJ); Inwood v Sidorova [1991] OJ No 1417
(Ont Ct GD).

4Por detail, see SB Boyd, ‘Backlash Against Feminism: Canadian Custody and Access Reform
Debates of the Late Twentieth Century’ (2004) 16(2) Canadian Journal of Women and the Law 255.

42CH Sommers, Who Stole Feminism? How Women Have Betrayed Women (New York, Simon and
Schuster, 1994).

4327 April 1998.

44FACT, 11 March 1998.
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parent their children post-divorce today have a situation even more pronounced than
women entering the workforce only a few decades ago.*®

Fathers’ rightists also advanced a conspiracy theory, that feminists hold excessive
power in relation to institutions such as women’s shelters, psychotherapy, and
hospitals, which inappropriately influence mothers against fathers. For example,
Parents Helping Parents stated:

The feminist orientation of women’s shelters and other support services for women
have permeated the justice system to establish an ideology which suggests that women
are incapable of violence or deceit, and men are all potential violent, sexual predators.*®

The BC Men’s Resource Centre asserted:

In the area of child abuse allegations, the Salem witch-hunts have taken their toll, as
extremists have attempted to hang everyone in their path. The Children’s Hospital has
recently been advised of several self-admitted, gender-feminist medical staff practicing
their witchcraft in this hospital, using children as both the bait and the weapon with
which they have extracted the penalty for being the wrong gender.*’

In an increasingly familiar challenge to feminist analysis of male violence against
women and to statistics on male violence against women,*® William Taylor
Hnidan for the BC Men’s Resource Centre stated that violence is not a gender-spe-
cific phenomenon,* a theme echoed by several others. Harvey Maser for the
Victoria Men’s Centre said that ‘violence and domestic violence is, if not equal,
slightly predominant by the mother or the woman in the family’ and that ‘violence
is very often translated into animosity toward the other partner in divorce’.>°
Suggesting that women’s groups are inappropriately funded by the state, some
fathers’ rights advocates argued for greater resources for men’s groups,”! such as
‘[a] legal action fund ... to enable fathers to legally challenge their longstanding

historical disadvantages in family law’.>?

Bias of the Legal System Against Fathers and For Mothers

Many fathers’ rightists also argued that an enormous gender bias in the legal
system was complicit in excluding fathers from the lives of their children®® and

45Men’s Educational Support Association, 29 April 1998.

461 May 1998.

4727 April 1998.

“8W DeKeseredy, ‘Tactics of the Antifeminist Backlash Against Canadian National Woman Abuse
Surveys’ (1999) 5(11) Violence Against Women 1258.

927 April 1998.

5027 April 1998.

51 Eg Fathers for Equality, 19 May 1998.

2Men’s Educational Support Association, 29 April 1998.

53 FatherCraft Canada, 1 June 1998.
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empowering women to take actions without fear of consequences.> Government
was not exempt from criticism, with the Men’s Educational Support Association
arguing that government ‘removed gender bias against women only to replace it
and make a gender bias against men’>® The judicial system was, however, the key
target, with many witnesses stating that mothers almost automatically receive cus-
tody of children and are always believed in court. For example:

There’s a definite gender bias [against fathers] ... I find if you go into family court as a
father, you have to prove your worth to visit your child. As a mother, you're deemed
intrinsically better just by being.”®

Fathers’ rights advocates invoked the language of sexual and systemic discrimina-
tion developed within feminist equality analysis, often citing statistics on custody
and suggesting that anything other than a fifty-fifty sharing of custody would be
discriminatory.®” A key argument was that primary caregiving was inappropri-
ately emphasised, which in turn disempowered fathers.”® Fathers’ rightists
equated judicial emphasis on caregiving with a maternal presumption.*® Taking a
different tack, some witnesses claimed that primary caregiver fathers lost to moth-
ers because of bias in a large number of cases.®’ Not only were custody and access
orders criticised, but also failure to enforce orders giving fathers rights.®!

Finally, governmental efforts to address domestic violence were said to make
men guilty until they find a way to prove themselves, thus criminalising men who
‘just want to be fathers’®> Men’s Equalization Inc suggested that men arrested

under zero tolerance policies in Manitoba ‘have been robbed of their families’.%>

Unfair/Excessive Child Support Orders Against Fathers

As mentioned at the outset, the 1998 custody reform debates emerged as a result
of governmental efforts to enhance and enforce child support obligations,
which incited the ire of fathers’ rights advocates. At the SJC, groups complained

*New Vocal Man Inc, 1 May 1998; Parents Helping Parents, 1 May 1998.

529 April 1998. See also Kirby Inwood for the Coalition of Canadian Men’s Organizations, 31
March 1998.

% FACT—National Association, 11 March 1998.

7 Groupe d’entraide aux péres et de soutien a 'enfant, 3 April 1998; Entraide péres-enfants séparés
de I’Outaouais, 3 June 1998.

58 National Alliance for the Advance of Non-Custodial Parents, 2 June 1998.

¥ Equitable Child Maintenance and Access Society (Edmonton), 29 April 1998; Vancouver Men, 27
April 1998.

0 FatherCraft Canada, 1 June 1998; National Shared Parenting Association (Saskatchewan), 30 April
1998.

®IFACT, 11 March 1998; Jay Charland, Men’s Education Network, 29 April 1998.

62 Parents Helping Parents, 1 May 1998.

631 May 1998.
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that fathers were suffering as a result of the new child support system, and if
they could only see their children more, they would pay more.** One group
alleged:

The existing system culminates in the refusal of men to support their children, from
who they are unjustifiably separated and their access excommunicated.®

In general it was implied that mothers did not contribute to children’s expenses:
‘Dump the kids on mom. Stick dad with the bill.’*® Glen Cheriton suggested that
child support orders were not enforced against mothers in the same way as they
were against fathers.®’

In addition to arguing for enhanced paternal rights, several groups pushed for
stepped-up maternal financial obligations.®® For some, equal treatment of fathers
and mothers meant not only equal rights in relation to children but also that child
support awards should be paid in the same amount by female and male non-cus-
todial parents (regardless of the fact that women tend to earn less).®® Stepfamilies
of Canada took a more punitive approach, suggesting that if mothers are going to
get custody, they should assume full financial responsibility:

If women want the kids, give them kids. They’ll have to be truly feminist and accept
both financial ... and emotional responsibility for the children.”®

Treat Fathers Equally: The Formal Equality Model

The method proposed by fathers’ rightists to redress the alleged bias in favour of
mothers was equal legal treatment of fathers, a formalistic vision of equality that
tended to prioritise parental rights over children’s interests:

Basically, both parents’ right to be equal and to parent their children equally must be
respected.”!

A program of affirmative action should be created within the judicial system to
encourage awarding of children to fathers. ... A section should be added to the Divorce
Act that overtly states that both sexes have equal ability to parent their children
post-divorce.”?

%4BC Men’s Resource Centre, 28 April 1998.

% Men’s Educational Support Association, 29 April 1998.

%William Levy for FED-UP, 3 April 1998.

67 FatherCraft Canada, 1 June 1998.

%8 Eg Equitable Child Maintenance and Access Society, Calgary Chapter, 29 April 1998.

% New Vocal Man Inc, 1 May 1998.

7031 March 1998.

71 Entraide peres-enfants séparés de ’Outaouais, 3 June 1998; see also Victoria Men’s Centre, 27
April 1998.

72Men’s Educational Support Association, 29 April 1998.
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One group suggested that fathers should have rights based on biology alone,
asserting an essentialist vision of parenthood that obviates the significance of
social parenting, for which mothers tend to take more responsibility:”

I believe when a child is born, the child should have equal access to both parents ...
I think it should be a law that both parents are on the birth certificate. I believe if the
mother does not tell who the father is but if a man does come forward at any time, even
if it’s 10 years later, and says ‘T am that child’s father’ that due diligence is done. ... A simple
test will prove if that man is the father, and then that man will have the opportunity to
enter into that child’s life in a productive role.”*

Several groups took a troubling, formulaic approach, proposing, for instance, that
no divorce should occur without automatic joint custody and that no parent is
only 51 per cent parent.”> One group wanted presumptive shared custody to kick
in automatically immediately upon marital breakdown, with the child’s physical
and social environment remaining intact. Each parent would have an equal share
of the child’s time and upkeep. The kicker was that a parent who refused to com-
ply with this formula would concede custody to the other.”® In other words, a
mother who raised an issue about this formula or its impact on a child would lose
custody.

Arguments for equal treatment usually implied that fathers should have equal
rights in relation to decisions regarding children, regardless of caregiving patterns.
This notion has been much criticised by those who have shown that joint (legal)
custody gives fathers rights—including the right to control women and chil-
dren—without responsibilities.”” It leaves mothers with responsibility not only
for childcare, but also for consulting with the other parent. Some witnesses explic-
itly endorsed this unequal division of labour:

The mother may be the primary caretaker, but the father should have equal involvement
with regard to medical concerns, education, health.”®

Others invoked a parenting model that reinforced traditional, gender-based,
asymmetrical models of mothering and fathering.”

73H Lessard, ‘Mothers, Fathers, and Naming: Reflections on the Law Equality Framework and
Trociuk v British Columbia (Attorney General) (2004) 16(1) Canadian Journal of Women and the
Law 165.

74 Family Forum, 19 May 1998.

7 Eg FED-UP, 3 April 1998.

76Entraide peéres-enfants séparés de I'Outaouais, 3 June 1998.

’7Eg Boyd, above n 3, 123; AM Delorey, ‘Joint Legal Custody: A Reversion to Patriarchal Power’
(1989) 3(1) Canadian Journal of Women and the Law 33; Bertoia and Drakich, above n 11.

78REAL Women, 1 April 1998.

79 FatherCraft Canada, 1 June 1998.



‘Robbed of their Families’? 39

Ken Wiebe for the Dick Freeman Society used language that suggested that
parental (paternal?) authority over the family was a key concern in the claim for
equality:

The responsibility of the legislature and the courts in this issue is to ensure that there is
a post-divorce situation that respects the equality, the parental authority, the integrity
and the sanctity of the family ...%

Adopting an anti-state approach, he added that he was not interested in having
the legislature or courts define his parental responsibilities, whether they be finan-
cial or time-related. Overall, the equality approach asserted by fathers’ rightists
implied a desire for paternal (patriarchal) authority over children and, thus, over
mothers, rooted in a biogenetic definition of paternity.

Remedies: Shared Parenting, Joint Custody, or Paternal Custody

Although some fathers’ rights recommendations focused on child support, the
most popular remedy was a norm or presumption of shared parenting or joint
custody. Danny Guspie, of the National Shared Parenting Association, even said
that children have a ‘God-given right’ to shared parenting.3! This remedy was typ-
ically based on an argument that such a norm would end discrimination against
fathers (and benefit children):

The first thing [the Committee] needs to do is to eliminate the parental inequity that is
flagrant today, to set things straight, to clearly establish that parental equity is the norm
today and that shared custody must be presumptive.

Several groups referred explicitly to equal parenting time in addition to equal deci-
sion-making.?* However, the equal rights embodied by the concept of joint custody
would be granted presumptively, generally regardless of the history of care or
uneven assumption of responsibilities. Moreover, references made to ‘equality’ of
parenting prior to separation reinforced a notion of formal rights without respon-
sibilities, favouring paternal authority and maternal responsibility.3*

Arguments for shared parenting were sometimes linked to arguments for
diminished child support obligations, suggesting a financial rationale. The
Equitable Child Maintenance and Access Society (Calgary) proposed that ‘child
support guidelines be based on a sliding scale for time spent with the child’8
Mothers who shared custody with fathers might lose financial support even
though their own expenses remained constant.

8027 April 1998.

8111 March 1998.

8211 March 1998.

83Eg Men’s Equal Access Society, 20 May 1998.
84Ken Wiebe, Dick Freeman Society, 27 April 1998.
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A few groups advocated paternal sole custody as a better, cheaper remedy;,
because single mothers need more (state) money than single fathers. The ostensi-
ble reason for fathers’ more effective parenting was ‘because [fathers] are not get-
ting paid to do it’3 When asked whether single-father headed families were more
successful because fathers had more help, Cheriton agreed, but still attributed the
success of the father to having extra (female) help. Overall, however, joint custody
was the primary remedy sought.

Uneven Influence: Fathers’ Rights Discourse and
Law Reform

Fathers’ rights advocacy at the SJC brought the above issues clearly to the fore-
front of the Canadian imagination, with considerable media coverage and many
stories about fathers” grievances. Most key themes identified above were carried
into the House of Commons by various Members of Parliament from the mid-
1990s through 2003.%7 Yet fathers’ rightists did not influence law reform outcomes
in a straightforward manner. The remainder of this chapter identifies both the
extent of, and the factors that mediate, the influence of fathers’ rights discourse,
by examining the SJC Report (1998) and government responses to it.

Special Joint Committee Report

As we have seen, the immediate catalyst for Canada’s re-consideration of its cus-
tody laws was a political move by the fathers’ rights movement. However, this
process occurred after countries such as Australia and England radically changed
their laws on post-separation parenting and when empirical studies on the some-
times unanticipated impact of these changes were emerging.®® The SJC did not
conduct a comprehensive search of those studies, some of which were not com-
plete. However, it did hear from researchers conducting studies in Australia and
Washington State.?” These experts signalled problems such as those experienced

86 FatherCraft, 1 June 1998.

87SB Boyd and CFL Young, ‘Feminism, Fathers’ Rights, and Family Catastrophes: Parliamentary
Discourses on Post-Separation Parenting, 1966—2003’ in DE Chunn, SB Boyd and H Lessard (eds),
Feminism, Law, and Social Change: (Re)Action and Resistance (forthcoming).

8 Eg H Rhoades, R Graycar and M Harrison, The Family Law Reform Act 1995: The First Three Years
(Final Report, University of Sydney/Family Court of Australia, 2000); C Smart and B Neale, Family
Fragments (Cambridge MA, Polity, 1999); R Bailey-Harris, ] Barron and J Pearce, From Utility to Rights?
The Presumption of Contact in Practice’ (1999) 13 International Journal of Law, Policy and the Family 111.

89R Graycar and ] Dunne: SJC, 35 (4 June 1998); 19 (27 April 1998). Rhoades, Graycar and
Harrison, ibid; JE Dunne, EW Hudgins and ] Babcock, ‘Can Changing the Divorce Law Affect Post-
Divorce Adjustment?” (2000) 33 Journal of Divorce and Remarriage 35.
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under the Australian regime: shared parental responsibility for child care had not
increased, the population who used the law tended to be in high conflict, and the
notion of shared parental responsibility promoted the possibility of harassment
rather than meaningful sharing of responsibility. The SJC Report observed that
the Washington State Parenting Act had not achieved its objectives®® but seemed
less clear about the impact of reforms in England and Australia.

Opverall, the SJC Report evinced clear sympathy for the arguments of fathers’
rights advocates and was endorsed by them. It did not recommend a shared par-
enting presumption, but came close by recommending replacement of the terms
‘custody’ and ‘access’ by ‘shared parenting’ It also recommended a Preamble be
added to the Divorce Act affirming the right of the child to contact with both par-
ents. The Committee frequently referred to research supporting fathers’ rights
arguments that divorce is harmful to children, loss of contact with fathers com-
promises children’s well-being, and that children benefit from the involvement of
both parents.”! However, it also referred to research that tempered suggestions
that family law is biased against fathers.*?

Fathers’ rights discourse clearly influenced the SJC regarding violence against
women. The impact of studies showing that violence against women is a serious
problem in Canadian society was tempered by the Committee’s characterisation
of the groups that raised these issues as ‘representing the interests of the adult
members of divorcing families, as opposed to children’s interests.®* The SJC rec-
ommended against a definition of family violence that would emphasise violence
against women, because violence against men also exists.** This gender-neutral
approach to domestic violence, which in turn downplays its negative impact on
children, influenced subsequent government initiatives. Overall, the SJC dis-
missed the insights of women’s groups who testified on violence, even when their
evidence was grounded in research about the relevance of abuse to custody dis-
putes. In turn, this research was not taken as seriously as it might have been and
questions of abuse and safety were neutralised.

The SJC set the scene for increasing gender-neutrality in government responses
to child custody law reform. This compromise approach, which accords much
discretion to the judiciary and gives little guidance to separating parents, may have
been the key legacy of the fathers’ rights interventions. For example, the SJC recom-
mended against employing legislative presumptions, whether in favour of primary
caregivers or against abusers (as proposed by many women’s groups) or for joint

%0Canada, Special Joint Committee on Child Custody and Access, For the Sake of the Children,
(Ottawa, Parliament of Canada, 1998), 40 (hereinafter ‘SJC Report’).

91See, for example, SJC Report, 10-12, 14, 29, 30.

%2 For instance, it cited statistics showing that in the vast majority of post-divorce arrangements, chil-
dren are placed in maternal custody, acknowledging that this usually occurs by agreement: SJC Report, 4.

3 See, for example, SJC Report, 12 (emphasis added). Testimony about women’s responsibility for
caregiving of children was similarly characterised.

% Ibid, 81.
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custody (as proposed by fathers’ rights advocates). This caution set the stage for the
‘one size does not fit all’ approach that ultimately dominated government initiatives.

Government Response

The Government of Canada was cautious in its initial responses to the SJC Report,
echoing that there should be no presumptions in relation to post-separation par-
enting, thus distancing itself from both fathers’ rights and women’s groups.”® But
removal of the win-lose language of custody and access was mentioned frequently,
as was contact as a key concern, both points being consistent with fathers’ rights.
The government took the time to conduct further consultations and to commis-
sion research and statistical reports, generating the wrath of fathers’ rightists seek-
ing more immediate implementation of SJC recommendations.

The government-initiated research studies were in fact influenced by fathers’
rightists, ensuing partly pursuant to the SJC’s own call for more research, which
reflected its preoccupations with issues most commonly raised by fathers’ rights
advocates, such as false allegations and the impact of losing contact.”® As we have
seen, fathers’ rights witnesses suggested frequently before the SJC, mostly without
citing research, that there was a systemic bias against fathers. The research com-
missioned by the government can be construed as reacting mainly to these con-
cerns. None of the studies dealt specifically with violence against women, the
impact on children of witnessing violence, gender bias in family law, or the rela-
tionship between law reform and shifting actual caregiving responsibility. Nor did
the federal government comply with its obligation to conduct a specifically gen-
der-based analysis of the impact of a proposed legal change.”” To that extent, the
studies responded more to fathers’ rights claims than to concerns raised by
women’s groups. Nevertheless, the studies offered some valuable insights—for
instance that factors other than frequency of contact with a non-resident parent
(such as payment of child support) are more important for a child’s well-being.*®
The ‘one size does not fit all’ theme also emanated from some studies.”

% Canada, Department of Justice, Response to the Report of the Special Joint Committee on Child
Custody and Access: Strategy for Reform (Ottawa, Department of Justice Canada, 1999) 10, 12,
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Equality  (Ottawa, Status of Women Canada, 1995) para 35, http://www.swc-
cfc.ge.ca/pubs/066261951X/199508_066261951X_e.pdf (visited 28 November 2005).

%8 Canada, Department of Justice, An Overview of the Risks and Protectors for Children of Separation
and Divorce by SC Bernardini and JM Jenkins (2002, prepared for Family, Children and Youth Section) iii,
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% Eg Canada, Department of Justice, Post-Separation Visitation Disputes: Differential Interventions
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The commissioned research, as well as reports on family law in other countries,
clearly informed the 2002 Final Federal-Provincial-Territorial Report on Custody
and Access and Child Support (Final Report),'% which was quite ‘academic’ and
balanced in tone. It noted key findings from Washington State, England, and
Australia, that the new legal regimes have neither reduced conflict or litigation in
family matters, nor changed caregiving patterns.!%! It observed that ‘changing
legal terminology cannot alter attitudes or force parties to abandon confronta-
tion’!%? and that the Australian studies found that the child’s right to contact
appeared to be given more weight than any other principle, including provisions
trying to protect family members from violence.!'®> Moreover, imposition of
shared decision-making on parents not able to deal with one another without
conflict can engender more conflict, to children’s detriment.!® These findings
mediated the impact of fathers’ rights discourse.

The Final Report also incorporated some suggestions made by women’s groups
before the SJC, especially concerning violence, and used few recommendations of
men’s groups for punitive measures against custodial mothers or joint custody
presumptions. It noted that while considerable attention had been paid to wrong-
ful denial of access, much complained about by fathers’ rightists, problems of fail-
ure to exercise access and difficulties respecting enforcement of a right of custody
also arose.!%> Moreover, serious problems with access are far more likely to occur
when a history of abuse or high conflict exists between the parents, and a review
of the current legislation had not revealed gender bias in favour of mothers.!%
The Final Report thus manifested some sensitivity to the conditions under which
shared parenting does and does not work. Recommendation Six emphasised that
parental arrangements should be based on the best interests of the child in the
context of that child’s circumstances, with no legal presumptions that one parent-
ing arrangement is preferable. Other significant recommendations included no
legislative presumptions regarding the degree of contact, and that legislative crite-
ria defining best interests include ‘any history of family violence and the potential
for family violence’ and ‘facilitating contact with both parents when it is safe and

positive to do s0’1%

100 Canada, Department of Justice, Final Federal-Provincial-Territorial Report on Custody
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These aspects of the Final Report diluted the impact of fathers’ rights discourse.
That said, its language was on the whole problematically gender-neutral, includ-
ing when it discussed highly gendered social phenomena such as violence and
caregiving. The aversion to using presumptions that had evolved during the
Canadian process also dictated against any presumption against custody or unsu-
pervised access for an abusive spouse!®—a key recommendation of women’s
groups. Overall, the Final Report trod cautiously, emphasising diversity of family
arrangements and the need for a flexible legal framework. It thereby avoided the
positions most commonly associated with either fathers’ rights or women’s
groups.

One Size Does Not Fit All (Bill C-22) ... Canadian Compromise

Ostensibly reflecting this philosophy, An Act to Amend the Divorce Act'®® was
introduced to Parliament on 10 December 2002. Although it was shelved follow-
ing a change in government, it will likely inform subsequent bills. Bill C-22
embodied several reform objectives, including promotion of parental co-opera-
tion and reduction of conflict, enhancement of parental responsibilities, and
elimination of the ‘proprietorial’ terms custody and access.!!? Unlike England and
Australia, however, these terms were not replaced with the language of residence
and contact, which have been perceived as replicating the results of the earlier cus-
tody (mothers) and access (fathers) orders. Instead, parenting orders would have
allocated parental responsibilities (parenting time and decision-making responsi-
bilities) in whatever way parents negotiated or was deemed appropriate by judges.
Possibly this decision reflected a desire to empower non-custodial fathers.

Bill C-22 would have introduced a best interests checklist into the Divorce Act,
requiring judges to take into account twelve needs and circumstances of the child.
Several points diverged from a clear move towards shared parenting, generating
protests from fathers’ rightists. Of note was the absence of any right of contact
principle—or right to parenting time—and the listing of history of care as a fac-
tor. In addition, an effort was made to accord greater significance to evidence of
‘any family violence’ in custody determinations.!!! However, the recommendation

108 Even though a commissioned research paper pointed out a significant distinction between the
reasoning behind presumptions such as joint custody or primary caregiver, and presumptions regard-
ing violence: Canada, Department of Justice, An Analysis of Options for Changes in the Legal Regulation
of Child Custody and Access by B. Cossman (2001) 65 http://canada.justice.gc.ca/en/ps/pad/reports/
2001-FCY-2E.pdf (visited 28 November 2005).

1092nd Sess 37th Parl 2002.

110 House of Commons Debates 052 (4 February 2003) 1010 and 1030 (hereinafter Hansard).

11 But see LC Neilson, ‘Putting Revisions to the Divorce Act Through a Family Violence Filter: The
Good, the Bad and the Ugly’ (2003) 20(1) Canadian Journal of Family Law 11, regarding the Bill’s fail-
ure to consider the complex impact of family violence.
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of the Final Report that contact with both parents should be facilitated only when
it is safe and positive to do so was not introduced.

Although no right to contact was inscribed in Bill C-22, detracting from a
fathers’ rights focus, judges were required to consider the benefit to the child of
developing and maintaining meaningful relationships with both spouses, and
each spouse’s willingness to support the development and maintenance of the
child’s relationship with the other spouse. This factor was a watered down version
of the much-criticised maximum contact/friendly parent principle currently in
the Divorce Act. In moving it to a list of several factors under the best interests
checklist, the government intended that the importance of the relationship
between a parent and a child be weighed along with other factors.!!? On its face,
then, the Bill did not clearly endorse a fathers’ rights standpoint, nor establish any
particular model of post-separation parenting as normative.

Fathers’ rightists, however, were not the least bit pleased about the Bill’s lack of
preference for shared parenting. Women’s groups too were critical of the Bill’s fail-
ure to recognise the highly gendered nature of childcare responsibilities and
women’s ongoing inequality. The Bill took a formal equality approach to post-
separation parenting—one that ignores realities in the same way that fathers’
rights discourse does—and put faith in gender-neutral legal principles, and inter-
pretation thereof by professionals such as lawyers, mediators and judges, to
achieve fair outcomes. Both women’s groups and fathers’ rights advocates thus
criticised Bill C-22, the latter continuing to call for the introduction of a joint cus-
tody norm and the former insisting on the need to take into account women’s
inequality and its repercussions for childcare and custody disputes.

The House of Commons

When Canada’s former Minister of Justice introduced Bill C-22, he emphasised the
government’s desire to focus on children, not parents’ rights, thereby trying to
avoid criticism by those advocating joint custody or other presumptions.'!® At sec-
ond reading, he similarly adopted the ‘one size does not fit all’ concept that rejected
presumptions, and also endorsed the promotion of non-adversarial methods of
dispute resolution,!'* which tend to be favoured by fathers’ rightists.!!>

The Minister’s effort to avoid heated debate failed. Fathers’ rights discourse had
already penetrated the House of Commons, particularly from the mid-1990s
when child support law reform was introduced. All themes canvassed earlier were

12 Hansard 052 (4 February 2003) 3102-29.
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115 C Bertoia, ‘An Interpretative Analysis of the Mediation Rhetoric of Fathers’ Rightists: Privatization
Versus Personalization’ (1998) 16(1) Mediation Quarterly 15.
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manifested, including dramatic references to ‘the awful tragedy that is imposed
upon fatherless homes where there is only one parent’!'® and to men being driven
to suicide or other desperate acts after being denied visitation by vindictive
spouses.'’” In 2001, a Canadian Alliance (CA) MP eloquently invoked fathers’
rights arguments in support of a private member’s bill on joint custody.!!®

Fathers’ rights discourse in the Commons crystallised around the government’s
introduction and second reading of Bill C-22. Several MPs raised fathers’ rights
positions explicitly and reference was made to:

fathers’ groups set up all across the country that have been crying out for a little equity
within the Divorce Act.!!

Some MPs supporting shared parenting referred to ‘both parents’ in a gender-
neutral manner when arguing for shared parenting and access or discussing sui-
cide (of men) due to excessive financial support obligations.!?° Others referred
very explicitly to fathers and mothers in a discourse that pitted women against
men, and blamed women for harms to men. Val Meredith (CA) alluded to:

the biases of the courts toward females in any kind of child custody decisions and biases
of courts towards females against the males in a lot of situations that come out of a
breakdown of a marriage.!?!

Other MPs referred to fathers effectively becoming ‘divorced from [their] own
children’'?? One MP said that he had gathered ‘data on males, the fathers, who

have committed suicide one after the other’, linking this overstatement with ‘per-

ceptions that courts have been biased toward females’.!??

Reference was made to mothers alienating children from fathers'** and lack of
access was cited as an excuse for fathers’ failure to pay child support.'?> Both the
adversarial system and mothers were held responsible for this problem.'?® Women
were said to be as abusive as men:

[T]ncidents of domestic violence or violence was [sic] perpetrated equally by men against
women and women against men. I believe this tells us that the issue of family violence or
domestic violence should not have a gender with respect to our discussions.'?”

116 Hansard 052 (4 February 2003) 3123; see also Hansard 064 (20 February 2003) 3798; 047 (28
January 2003) 2772.
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In addition, the differences between men and women were de-emphasised: ‘There
are no more deadbeat dads out there than there are deadbeat moms. 1?8

Interestingly, some conservative MPs criticised the shift to the language of
parental responsibility due to its focus away from parental rights. They urged that
parental rights also be given ample consideration so that decisions did not ‘exclude
one parent from the desired contact) leading to ‘terrible ramifications which can
lead to situations ... where children are abducted, where parents react violently’.!?’
Despite the gender neutrality, they clearly were referring to their concern that an
emphasis on responsibility might result in fathers receiving fewer rights, not
more, in relation to custody or decision-making.

Similarly, several MPs asserted that ‘parental arrangements before divorce
should have no relevance on the care a child will receive after a separation between
parents’!?" In other words, they felt that a mother’s primary responsibility for
childcare before separation should not be relevant to subsequent custody deter-
minations. Indeed, Peter MacKay (PC) complained that in Bill C-22, the history
of care carried the same weight as the nature, strength and stability of the relation-
ship between the child and each spouse. He suggested that equal weighting of
these factors ‘may afford an unfair advantage to the parent providing the most day
to day, hands-on care’!?! Similarly, Val Meredith asserted a traditional view of the
difference between female and male parenting, arguing that shared parenting
could imply various scenarios, not necessarily shared care.!?

Debate also revealed pointed discussion about both ‘the gender wars’ and the
notion that feminists had undue influence. Some MPs appeared to believe that the
government had adopted the position of women’s groups, even though many had
criticised the Bill and the process leading to it. Possibly the MPs influenced by
fathers’ rights discourse felt that any reform short of joint custody or shared par-
enting reflected a reform proposed by women’s groups. Paul Forseth (CA) alleged
that the Minister of Justice had ‘made a serious mistake by succumbing to the spe-
cial interests and twisted Liberal ideology’ (emphasis added).!3? Val Meredith (CA)
suggested even more openly that the government had bowed to women’s
groups.!3

Two female MPs pointed out the false assumptions underlying many of the
fathers’ rights positions, countering them by reference to women’s realities.!?
These rather solitary interventions had little impact other than to generate a
response from MPs influenced by fathers’ rights, who argued that domestic

128 Ihid, 3155.

129 Tbid, 3120.

130 Ihid, 3108.

131 Thid, 3119.

132 Ibid, 3150, 3153; Hansard 052 (4 February 2003) 3106.
133 Hansard 080 (28 March 2003) 4860.

134 Hansard 052 (4 February 2003) 3151.

135 Ibid, 3114-16; 3144-6.
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violence did not have a gender,'*® an emphasis on violence should not unduly
shape the debate,'®” the change in the roles that men and women play should indi-
cate a need to look at shared custody,'*® and many fathers shared parenting of
children.!®

The government continued to adhere to its gender-neutral endorsement of
‘parental responsibilities’ as well as ‘one size does not fit all. Moreover, the
Minister of Justice distinguished the parental responsibilities approach in Bill
C-22 from a shared parenting approach,'” missing the slippage between the two
concepts.'*! No doubt this government position fuelled fathers’ rights groups’ sus-
picion that the government was bending to feminist pressure.

Fathers’ rights recommendations for a presumption of joint custody were thus
not endorsed per se by the government; indeed, the government emphasised that
it was not introducing shared parenting. The concerns that were registered about
the lack of rights for parents during the debates on Bill C-22 indicate that MPs
operating from a fathers’ rights perspective feared that the Bill might in practice
favour mothers, due, for instance, to its reference to history of care. Thus, Bill
C-22 simultaneously worried feminists for its formal equality failure to address
gendered realities and angered fathers’ rightists for its failure to introduce the
quintessential formal equality custody norm: joint legal custody.

False Adversaries and Canadian Compromise:
Listening to ‘The Professionals’

Overall, Canada’s law reform process was influenced by the perceived political
need for the government to negotiate the demands of groups representing the
‘consumers’ of the system, in particular those advocating for fathers and for moth-
ers. Despite the extent to which the reform process has been characterised as ‘the
gender wars), law reform documents have become surprisingly gender-neutral
over the same period. Governmental bodies have walked a careful line in order to
present an appearance of not bowing to either women’s groups or fathers’ right-
ists.'#? Tronically, in so doing, reform may nevertheless have been influenced by

136 Ibid, 3116.

137 Ibid, 3117.

138 Ibid, 3145-6.

139 Ibid, 3146.

140 Hansard 080 (28 March 2003) 4860.

141 Australia’s parental responsibilities model was often interpreted as pointing towards a presump-
tion of shared parenting: H Rhoades, ‘The Rise and Rise of Shared Parenting Laws: A Critical
Reflection’ (2002) 19(1) Canadian Journal of Family Law 75.

142 See SB Boyd, ‘Walking the Line: Canada’s Response to Child Custody Law Reform Discourses’
(2003) 21 (3) Canadian Family Law Quarterly 397-423.
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the demands of lobby groups, particularly fathers’ rightists representing extreme
positions. Characterising fathers’ rights and women’s groups as adversaries falsely
implies that all advocacy groups offer equally valid analyses and recommenda-
tions grounded in research.

The way that government bodies invoked research was influenced by the per-
ceived need to ‘walk the line’ between women’s groups and fathers’ rightists. As a
result, research on the incidence of violence against women and the impact on
children of witnessing violence between their parents,'*® presented by witnesses
from battered women’s shelters, helplines, and counselling services, as well as
from organised women’s groups, may not have been taken as seriously as it ought.
The more fathers’ rights advocates bombarded the government with rhetoric and
anecdotal tragic tales, even threatening to sue the government,'** the less likely
government was to address the concerns of women’s groups, no matter how
rooted in reality and research.

More influential, perhaps, was the support for avoiding presumptions in favour
of shared parenting or otherwise, found in the testimony of SJC witnesses who
offered a social work or mediation perspective.'*> These witnesses may have been
perceived as taking a more ‘objective’ stance than women’s groups, which often
argued for the use of presumptions, for instance against unsupervised contact
with abusers. Two male academics also pointed in their presentations to the need
to avoid being formulaic (especially in terms of gender issues)!*® and to the
notion that ‘one size does not fit all’!4” Moreover, the Report summarising nation-
wide consultations held in spring 2001 supported this compromise position. It
concluded that while many men’s organisations supported implementing the SJC
recommendations, and many women’s organisations argued that a gender analy-
sis should take place before proceeding, many professionals (for example, lawyers
and service providers) felt that the term parental responsibility had merit as a flex-
ible option that could address many of the concerns raised by other respon-
dents.!*® Thus, the ‘one size does not fit all’ approach, attached to the language of

143 See, for example, SJC, 13 (31 March 1998) 1005-15 (Beth Bennet, Program Director, Assaulted
Women’s Helpline, and E Morrow, Lobby Coordinator, Ontario Association of Interval and Transition
Houses); SJC, 19 (27 April 1998) 1955-2000 (J Lothien, Representative, Family Services of Greater
Vancouver); SJC, 20 (29 April 1998) 1630 (J Black, Coordinator, Calgary Status of Women Action
Committee).

144$ Alberts, ‘Class-Action Suit Threatened over Suffering by Children of Divorce’ National Post, 20
July 1999, A7. The suit was threatened by Dannie Guspie of the National Shared Parenting Association.

145 For instance, C Guilmaine noted that abuses of automatic presumptions could occur, such as the
former shared custody presumption in California: SJC, 16 (3 April 1998) 955 (Social Worker and
Family Mediator, Ordre professionel des travailleurs sociaux du Québec).

16 §JC, 27 (19 May 1998) 1445 (Professor D Dutton, Department of Psychology, University of British
Columbia).

7 Ibid, 2040 (Professor B Beyerstein, Psychologist, Simon Fraser University).

148 Canada, Department of Justice, Custody, Access and Child Support in Canada: Report on Federal-
Provincial-Territorial Consultations (Ottawa, IER Planning, Research and Mgmt Services, presented to
Federal-Provincial-Territorial Family Law Committee, 2001) 8.
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parental responsibility, emerged as a middle ground endorsed by professionals
with their cloak of objectivity.

Conclusion

This chapter has shown that fathers’ rights discourse increasingly permeated
Canada’s most recent law reform process from the mid-1990s, yet did not fully
determine its outcome. The greatest reception for fathers’ rights arguments was in
the 1998 Special Joint Committee public consultations and the ‘theatre’ of the
House of Commons. The impact of these receptive forums for fathers’ rights
arguments was mediated by the governmental processes discussed in the previous
section, in addition to factors such as the rising influence of neo-liberalism on
family policy, which I will now address.

RW Connell argues that although explicit backlash movements such as fathers’
rightists have not generally had a great deal of influence, neo-liberalism has been
very important in defending gender inequality.'*® Family law reform took place in
a period that witnessed the rise of neo-liberalism and privatisation, accompanied
by a renewed emphasis on the rational liberal individual, choice, contract, and
individual responsibility. This neo-liberal individual ostensibly has no gender
and, as a result, social justice initiatives for women are generally not pursued.
What this really means is that men’s still more dominant positions are empowered
to some degree while women’s interests are rendered further invisible.

Responsibility and responsibilisation are key watchwords of neo-liberalism,
appearing in family law as ‘parental responsibility. And yet, at a social level,
responsibility for children remains highly gendered. As a result, ‘divorcing respon-
sibly’!>® and assuming parental responsibilities are gendered phenomena too.
Ostensibly, the language of parental responsibility (now used extensively in
Canada even though legislation does not use this term) is invoked to encourage
parents to act selflessly in their children’s best interests and avoid parental rights
discourse. Whether this can be achieved is another question. As numerous authors
have pointed out, a heavier onus rests on mothers to act responsibly in relation to
children. In particular, it is a mother’s responsibility not only to place the chil-
dren’s interests first, but also to ensure that the children develop good relation-
ships with their father after separation or divorce, whether or not they had good
relationships before and whether or not this is good or bad for the children or
their caregivers. Moreover, in the modern state, women are hit with a double

149RW Connell, ‘Change Among the Gatekeepers: Men, Masculinities, and Gender Equality in the
Global Arena’ (2005) 30(3) Signs: Journal of Women in Culture and Society 1801, 1815.
150 H Reece, Divorcing Responsibly (Oxford, Hart, 2003).
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whammy: they are expected to be (genderless) workers and mothers, and yet
social welfare measures that previously went some way towards enabling them to
‘balance’ work/family responsibilities have been eroded.

Yet fathers too are negatively affected by neo-liberalism, in that they are
expected to take responsibility as payors, regardless of their working conditions in
an economy that increasingly privatises, downsizes, and renders their employ-
ment ever more uncertain.!>! Notably, fathers’ rights protests about the amounts
and enforcement of child support were not taken very seriously by the Canadian
government, arguably due to the coincidence between these reforms and the neo-
liberal agenda to privatise economic responsibility within the nuclear family.!>?

Fathers’ rights arguments had more success in relation to child custody law reform,
with Bill C-22 introducing changes mirroring those in other countries intended to
promote paternal contact, which might in turn increase the likelihood of fathers
being fiscally responsible in relation to payment of child support. That said, the force
of fathers’ rights discourse was mediated by research and by the government’s wish
to avoid ‘the gender wars’ and, possibly, the extreme nature of some fathers’ rights
discourse.!>® As with the 1985 Divorce Act reforms, the government avoided an
explicit presumption in favour of joint custody.!** This time, it promoted a package
of reforms that gestured towards the ideal of shared parental responsibilities but left
flexibility in the system to deviate from that ideal. At the same time, it neither intro-
duced measures to generate the conditions necessary to facilitate shared responsibil-
ities nor provided safeguards against the risks of promoting contact.

Meanwhile, as the increase in joint custody awards illustrates, the general thrust
of the fathers’ rights arguments has had a wider cultural influence on the public,
mediators, lawyers and judges. Whether the legislative product of law reform
determines the climate within which parents resolve custody disputes is in ques-
tion in Canada: many of the problematic results seen in jurisdictions that have
introduced reforms following fathers’ rights pressure arise in Canada despite its
old-fashioned legislation. Paradoxically, perhaps, the fathers’ rights movement, in
combination with neo-liberalism, has influenced family law policy to adopt a gen-
der-neutral position that cannot possibly comprehend, or address, the complex
gendered reality that underpins modern families—both intact and separated.
Fathers’ rights discourse has not, perhaps, won the day, but it has enhanced the
power of fathers in relation to post-separation parenting.

151 See K Robson, Wrapped in the Flag of the Child: Post-Divorce Parenting Experiences in an Era of
Guidelines and Privatization (PhD thesis, Department of Sociology, Queen’s University, defended 11
November 2005).

152 B Cossman, ‘Family Feuds: Neo-Liberal and Neo-Conservative Visions of the Reprivatization
Project’ in B Cossman and J Fudge (eds), Privatization, Law and the Challenge to Feminism (Toronto,
University of Toronto Press, 2002).

153 Connell, above n 149, suggests that one reason for the relative lack of influence of fathers’ right-
ists is their tendency to inflate the extent of women’s power.

154Boyd and Young, above n 2.
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‘The Outlaw Fathers Fight Back’:
Fathers’ Rights Groups, Fathers 4 Justice
and the Politics of Family Law Reform—

Reflections on the UK Experience

RICHARD COLLIER*

The press have described F4J as ‘The Outlaw Fathers’ and ‘The New Militant Men’s
Movement. Whatever you think of these labels, for the first time they are now writing
about the fathers who are fighting back. And if we won’t fight for our kids, just what will
we fight for?!

Introduction

The development of the fathers’ rights movement in the UK? can be located in the
context of a range of struggles and debates around the question of how law
responds (or does not respond) to the ‘transformations of intimacy’® which frame
contemporary family practices.* In the UK, as in the other countries discussed in
this volume, the nature of these contestations has changed considerably over the
past three decades. Recent events suggest not simply a heightening of concern
about the relationship between law and fatherhood’ but a growing politicisation

“ I would like to acknowledge the support of an AHRB Research Leave Scheme award (AN
8065/APN 16739) in funding the leave period during which research for this paper was conducted.
Some material appeared previously in R Collier, ‘Fathers 4 Justice, Law and the New Politics of
Fatherhood’ (2005) 17(4) Child and Family Law Quarterly 1.1 am grateful to the publishers for per-
mission to reprint this here.

Uhttp://www.fathers-4-justice.org/our_pledge/index.htm

20n the notion of a ‘movement’ in this context see further Collier and Sheldon, this volume.

*A Giddens, The Transformations of Intimacy (Cambridge, Polity, 1992). See also U Beck and
E Beck Gernsheim, The Normal Chaos of Love (Cambridge, Polity, 1995).

4D Morgan, Family Connections: An Introduction to Family Studies (Cambridge, Polity, 1996).

>There has been, more generally, a significant growth in the study of fatherhood. See, for just a
flavour of this work: D Lupton and L Barclay, Constructing Fatherhood: Discourses and Experiences
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of these debates, notably (although by no means exclusively) in relation to the
area of post-divorce/separation contact law.

This chapter seeks to address the arguments presented by, and the possible impact
of, fathers’ rights organisations in the UK in seeking to set a reform agenda in the
area of contact law. An increasingly vocal, visible and organised fathers’ rights move-
ment (henceforth FRM) has been credited with influencing perceptions of the pol-
itics of family justice internationally. Fathers, for some, have become the ‘new
victims’ of a range of laws relating to the family which have moved ‘too far’ in favour
of mothers. This chapter will explore these claims in the context of the emergence
of a ‘new militant’ direct action fathers’ rights agenda, one which has appeared
across different countries and which is best illustrated in the UK by the pressure
group ‘Fathers 4 Justice’ (henceforth F4J).> Having set out a brief history of the
development of fathers’ rights groups in the UK, the chapter proceeds to locate the
emergence of F4] in relation to wider policy debates around divorce law reform. It
will be suggested that, in order to make sense of what has been happening in this
area, it is necessary to rethink the politics of fathers’ rights in the context of recent
research into post-separation life, parenthood and, importantly, childhood.

Contexts: F4]J, Fathers’ Rights and Law Reform

Fathers’ Rights Groups in the UK

There is no one fathers’ rights perspective in the UK and, within what is at best a
loosely based coalition, there exists a diversity of approaches and political views.’”

(London, Sage, 1997); B Hobson (ed), Making Men into Fathers: Men, Masculinities and the Social
Politics of Fatherhood (Cambridge, Cambridge University Press, 2002); B Featherstone, ‘Taking Fathers
Seriously’ (2003) 33 (2) British Journal of Social Work 239; N Dowd, Redefining Fatherhood (New York,
New York University Press, 2000); R Larossa, The Modernization of Fatherhood: A Social and Political
History (Chicago, University of Chicago Press, 1997); R Parke, Fatherhood (Cambridge, MA, Harvard
University Press, 1996); R Collier, ‘A Hard Time to Be a Father?: Law, Policy and Family Practices’
(2001) 28 Journal of Law and Society 520; W Marsiglio (ed), Fatherhood: Contemporary Theory,
Research and Social Policy (London, Sage, 1995); C Lewis, A Man’s Place in the Home: Fathers and
Families in the UK (York, Joseph Rowntree Foundation, 2000).

6See further http://www.fathers-4-justice.org.

7Tt is important to differentiate the views of fathers’ rights groups from those of ‘fathers’ in any
more general sense. See further A Gavanas, ‘The Fatherhood Responsibility Movement: The Centrality
of Marriage, Work and Male Sexuality in Reconstructions of Masculinity and Fatherhood’ in B
Hobson (ed), above n 5: WF Horn, D Blankenhorn and MB Pearlstein, The Fatherhood Movement:
A Call to Action (Lexington, MD, Lexington Books, 1999): MA Messner, Politics of Masculinities: Men
in Movements (Thousand Oaks, CA, Sage, 1997); M Flood, ‘Men’s Movements’ (1998) 46 Community
Quarterly 62; R Collier, ““Coming Together?”: Post-Heterosexuality, Masculine Crisis and the New
Men’s Movement’ (1996) 4(1) Feminist Legal Studies 3. In the UK essentially pressure group organisa-
tions, as above, are distinct from government-funded bodies such as Fathers Direct—The National
Information Centre on Fatherhood (http://www.fathersdirect.com).
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It would be misleading, moreover, to see the emergence of fathers’ rights groups
and political agendas based on the promotion of their legal rights as a recent phe-
nomenon. Concerns about fathers’ legal rights have been addressed in relation to
diverse issues and across a range of debates which have framed the history of fam-
ily law reform in England and Wales.® The 1969 Divorce Reform Act, the
Matrimonial Causes Act 1973 (hereafter MCA 1973), the Matrimonial and Family
Proceedings Act 1984, the Child Support Act 1991 (subsequently amended), the
Children Act 1989 and the 1996 Family Law Act (FLA) each, for example,
prompted discussion about ‘what is happening to’ the legal rights and responsibil-
ities of fathers, as well as the relationship between law and parenthood in a more
general sense.

In the period since the MCA 1973 diverse organisations’ have emerged and
sought to campaign on a range of issues relating to fathers’ rights. The pressure
group and registered charity Families Need Fathers'® (henceforth FNF), formed
in 1974, is of especial significance in terms of having secured a public profile dur-
ing this period. FNF has, in contrast to F4]J, been described as the ‘respectable’ face
of fathers’ rights. Other groups, such as the Campaign For Justice on Divorce
(CJD),!! founded in 1978, have often tended to focus on specific issues. In some
cases these groups have had a fairly limited life-span, certainly far shorter than
that of FNF, reflecting the role of key individuals in their establishment and day
to day running. At the time of writing, and notwithstanding the recent develop-
ments regarding F4] which are discussed below, groups such as the Equal
Parenting Council'? have had more influence than F4] in terms of direct impact
on policy debates, perhaps because the form of the latter’s protests has made it
unlikely that politicians will accord them a place at the table. Nonetheless, and in
terms of their general aims, if not the methods they adopt, F4] exemplifies the
broader objectives of many fathers’ rights activists within and beyond the UK.

The perceived failures and limitations of these other groups provide a context
within which F4] has come into existence. There has been a growing sense of frus-
tration on the part of some fathers with the more traditional routes of law reform
and campaigning, deemed to have proved inadequate to date in representing
fathers’ interests. ‘Something stronger’—a strategy that will make politicians and
policy makers ‘sit up and take notice—has become necessary if real change is ever
to be achieved. By consciously turning to the tactics and methods of other protest

8R Collier, Masculinity, Law and the Family (London, Routledge, 1995).

°In addition to FNF, F4] and the Equal Parenting Network and Council, other groups addressing a
range of related issues and agendas (by no means fathers’ rights groups per se) include: Child Rescue,
Family and Youth Concern, the UK Men’s Movement, The Cheltenham Group, National Society for
Children and Family Contact, National Association for Child Support Action, Family Rights Group,
Association of Shared Parenting, and the False Allegation Support Organisation.

Ohttp://www.fnf.org.uk

http://homepages.force9.net/tradeck/cjd/cjdleaf.htm

12 http://www.equalparenting.org



56 Richard Collier

movements,'? it is hoped that the form of direct action politics embraced by F4]
will draw attention to the plight of fathers in a way that the previous campaigns
of groups such as FNF signally failed to achieve.

The transition that has occurred in the profile of fathers’ rights groups over the
past thirty years reflects something more, however, than simply a change in tactics
around law reform campaigning. Each of the major pieces of legislation noted
above resulted from political, religious and public reassessments of procedural
laws and substantive concerns pertaining to transitions in legal status. Yet, on
closer examination, it is possible to detect over this period a number of interre-
lated shifts in how fathers’ rights has been constituted as a particular kind of social
problem and object of concern. A complex convergence of developments has, not
least in the context of post-divorce/separation parenting, served to reposition
men in the popular consciousness as the new victims of family law reform.

There are three strands to this transition. First, as noted above, there has been
a growing disillusionment with the traditional processes of law reform in relation
to which FNF, in particular, have failed to ‘get the message across’ to policy mak-
ers and politicians. Second, there has been a shift in how ideas about fatherhood
more generally relate to the morality arguments which frame debates about fam-
ily law policy.!* This transition has involved a complex amalgam of issues; a con-
vergence of ideas about crises in the (heterosexual) family and paternal
masculinity;'® a rethinking of men’s role in the family resulting from demo-
graphic, economic, technological and cultural changes;'® and a reappraisal of

13‘A designer, marketing and public relations man by trade, Matt [O’Connor] was able to use the
valuable experience gained in campaigning in the Anti-Apartheid movement, CND and Amnesty
International when he was younger and weave this knowledge together with that gained working on
numerous international multi-million pound food and drinks brands’ http://www.fathers-4-
justice.org/introducing%20£4;j/index.htm.

“The DRA 1969 and MCA 1973, above, have been interpreted as part of a broader ‘emancipatory
moment’ marked by a concern to protect women from the consequences of new liberalised divorce
laws. In the parliamentary debates that preceded these reforms, the combination of men’s economic
power relative to women, alongside the making of assumptions about men’s ‘natural’ proclivities
towards ‘sexual (mis)adventuring), served to constitute the (innocent) wife as the potential victim of
divorce reform (albeit that this was a victim status mediated by assumptions about class and sexual
propriety). A recurring image in the debates of the late 1960s and early 1970s was of the husband as a
(potentially) adulterous man, a man who would, given the opportunity, discard his ‘faithful’ middle-
aged wife for a younger and more sexually attractive woman. This idea underscored the perception at
the time of the DRA and MCA reforms as a ‘Casanova’s Charter’ which would result in ‘blameless’
wives being repudiated by their husbands and left in economic difficulties: K O’Donovan, Family Law
Matters (London, Pluto, 1993) 77-79.

SR Collier, ‘Men, Heterosexuality and the Changing Family: (Re)constructing Fatherhood in Law
and Social Policy’ in C Wright and G Jaggar (eds), Changing Family Values (London, Routledge, 1999).

16By the early 1980s increasing numbers of divorced men appeared to feel aggrieved with the
reformed law and, in particular, the financial and property settlements being made under the legisla-
tion. The financial protection for divorced women which the MCA 1973 had sought to secure (above
n 14) had been premised on the belief that the primarily financial obligation entailed by marriage was
that of a husband’s duty ‘to maintain’ his wife. The law had thus sought to ensure that a man should



‘The Outlaw Fathers Fight Back’ 57

men’s contribution to practices of care and caring prompted, in part at least, by
the impact of the women’s movement, feminism and women’s increased partici-
pation in paid employment.

Thirdly, and importantly, this period has seen a subtle shift in the ways in which
a distinctive fathers’ rights discourse has sought to engage with law reform. A change
has occurred in the kinds of argument that have been made to support the view that
fathers have become the victims of injustice in the field of family law. By the early to
mid-1980s a combination of women’s increased employment and other cultural
and sexual-political realignments were widely seen as having undermined the eco-
nomic and social basis of previous law reforms. At this moment arguments of equity
and justice relating to both men!'” and women'® were widely deployed, albeit in dif-
ferent ways, in calls for law reform to take place. Whilst such equity arguments
remain strong, however (see below), by the mid-1990s other influences were
increasingly beginning to frame the construction of the divorced father as victim of
family justice. These include: a heightened and, by the 1990s, increasingly culturally
pervasive (if ill-defined) notion of ‘crisis of masculinity’, in which the father had
become a central element; the emergence, and growing profile, of a broader ‘new
men’s movement, strands of which are marked by an increasingly virulent anti-
feminism; and, of particular significance, a shift in the degree of visibility and level
of organisation of fathers’ rights groups themselves, not least as a result of the arrival
and development of the Internet. It is difficult to overstate in this regard the grow-
ing sophistication of the ways in which men’s grievances have been politically
mobilised and expressed during this period, or the importance of the Internet in
facilitating the sharing of experiences amongst communities of men.

It is against this background that F4] has emerged as the most high-profile and,
in terms of how they have produced a ‘step change’ in the wider agenda about
fathers’ rights, politically effective fathers’ rights group.

F4] and the ‘New Militancy’

Who are those guys? What does it all mean—the Marvel Comics costumes, the orches-
trated gantry stunts, the banners, the Santa outfits, the nooses, the desperate meas-
ures?!?

not be ‘freed’ from such an obligation. Implicit was a construction of marriage as something which the
husband ‘escapes’ and of the husband himself as a man who must pay a ‘price for his freedom’. The
contrast with the father in recent debates is marked here.

17 For whom it was increasingly ‘unfair’ to have to ‘support’ a former wife frequently capable of sup-
porting herself and who would also, in many cases, have access to a second partner’s finances.

8 For whom such a situation not only promoted a circle of economic dependence on husbands; it
was also economically and psychologically damaging to the ‘emancipation’ of women by encouraging,
in the widely used term imported from North America, ‘alimony drones’.

197 Walsh, ‘Revenge of the Angry Fathers’ The Independent (Review), 5 February 2004.
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F4], as noted above, is a relatively new organisation in the field, one which has
attracted considerable media attention?? as a result of demonstrations involving
fathers and their supporters.?! At the time of writing the future of F4] as an organ-
isation is uncertain. The founder of F4J, Matt O’Connor, announced in January
2006 that the group would be disbanding following the reporting in the British
media of a ‘plot’ to kidnap the five-year-old son of the Prime Minister Tony
Blair.?? It remains to be seen if the emergence of a splinter group, termed the ‘Real
Fathers 4 Justice,?* will continue the campaign of F4] (or whether, indeed, there
will be intensification in their activities).> What is clear is that the protests of F4]
have, since their formation, been diverse in form, organisation/planning and pub-
lic visibility. They have encompassed the traditional civil rights march;? physical
attacks on government offices (in particular those of the Children and Family
Court Advisory and Support Service (CAFCASS)); protests outside the homes of
solicitors, barristers and judges?® (as well as, in September 2004, the British Royal
Family); and a series of confrontations with senior government figures including,
in May 2004, an incident which involved the throwing of a condom containing
purple flour at the Prime Minister.?” F4] have become most well known, however,
for a series of protests involving men dressed as comic book characters scaling a
succession of cranes, bridges, courthouses and other public structures and build-
ings around the country.

Activists from F4] have, to date, staged numerous protests in cities across
Britain, with fathers ‘dressed as Batman, Robin, Superman and Spiderman’?®

20See further the data analysis produced by Reputation Intelligence, F4] Heralds a New Era in
Political Campaigning: Media Report (London, Reputation Intelligence, 2004).

21“The group comprises Fathers, Mothers, Grandparents, Teachers, Doctors, Company Directors,
Policemen, Barristers—a complete cross section of society’: http://www.fathers-4-justice.org/intro-
ducing%20f4j/index.htm. Some F4] activists (for example, Matt O’Connor, Jason Birch and David
Chick) have become public figures in the UK as a result of their involvement in the protests. Chick,
who held a vigil in a crane over Tower Bridge in London in November 2003, was subsequently voted
second in a BBC Radio 4 Poll for ‘Man of the Year 2003’ (reported in the Independent on Sunday, 8
February 2004). See also ‘Who’s The Daddy?’ Independent on Sunday, 16 April 2006.

22Father of All Plots: The Kidnap that Wasn’t and the End of a Protest Group’ The Independent, 19
January 2006: ‘Fathers 4 Justice is disbanded over “plot” to kidnap Leo Blair’ The Times, 19 January
2006: ‘Father Xmas 4 Justice’ The Sun, 19 January 2006: ‘Fathers Give Up Campaign’ The Daily
Telegraph, 19 January 2006. See further the statement at http://www.fathers-4-justice.org. ‘Forgotten
Fathers?” The 5Live Report, Julian Warwicker Programme, Sunday 26 March 2006, BBC Radio 5 Live,
http://www.bbc.co.uk/fivelive/programmes/worricker.shtml (accessed 27 March 2006).

23 A conscious and disturbing echo of the ‘Real IRA.

24Subsequent to its disbanding and the emergence of the Real F4] protests have continued: ‘Egg
Thrown at Kelly Outside Court’ http://news.bbc.co.uk/1/hi/england/manchester/4685496.stm.

25 The Rising: Outlaw Fathers Fight Back (October 2003); The McDad Day Demo (planned for June
2005, subsequently cancelled; see Laville, n 29 below).

26“We are going to target solicitors, members of the judiciary and barristers and we have a list of the
people we are looking at’: Peter Molly, activist, reported in The Guardian, 3 February 2004.

27“Blair Hit During Commons Protest’ BBC News, 19 May 2004. This attack prompted MPs to evac-
uate the chamber and resulted in the arrest of two activists.

28 Above n 19.
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becoming an increasingly common sight across bridges, gantries and other pub-
lic buildings. Controversies during 2005 surrounding aspects of the membership
and practices of the organisation had already, prior to the events of January 2006,
prompted a degree of realignment within the group,? as well as a revision of the
public profile they sought to present. Nonetheless, and notwithstanding recent
developments, F4] remain, at the time of writing, the most visible and high-
profile fathers’ rights group in the UK.?

The development of case-law and detail of the policy agendas which have
informed the rapidly shifting debate around contact law reform in England and
Wales are beyond the scope of this chapter.’! The extensive media coverage of the
F4] campaign, backed by the public support of Bob Geldof,?? has been highly crit-
ical as well as broadly supportive of both the means and ends of the organisa-
tion.* There is little doubt however, that politicians and policy makers have taken
notice of the growing profile of fathers’ rights which has resulted from the cam-
paign.®* The wider debate at the time of writing is focused on the introduction of
early intervention schemes and parenting plans, revision of the available court

sanctions and the promotion of further reforms aimed at shifting the attitudes

and behaviour of parents towards separation and ‘divorcing responsibly’.3

Whilst many have broadly welcomed attempts on the part of government to
seek an end to the much criticised adversarial system in contact disputes, such
proposals have been considered by F4]J to be ‘too little, too late’>® Why is this so?
The F4] campaign, like that of the FRM generally, addresses a broad range of

2During 2005 a number of personal and political tensions within F4] surfaced, culminating in a
peak-time television ‘exposé’ of the activities and membership of the organisation (ITV, Tonight With
Trevor MacDonald, 14 November 2005); S Laville, ‘Batman and Robin Quit Protest Group’ The
Guardian, 9 June 2005: ‘You've Heard of the Real IRA. Now Meet Real Fathers4]Justice, the caped cru-
saders who refuse to give up the fight.

*0Tn a curious twist to the history of F4J, ‘the ‘heroes’ of direct-action group Fathers 4 Justice are to
be immortalised in F4J: The Movie, with filming due to commence in early 2007: ‘Men in Tights: movie
debut for Fathers 4 Justice’ The Independent, 2 February 2006. Discussed further in ‘Forgotten Fathers?’
The 5Live Report, above n 22.

31 Although F4] have been active throughout the UK, the discussion which follows relates primarily
to law reform debates in England and Wales.

2B Geldof, ‘The Real Love that Dare Not Speak its Name’ in A Bainham, B Lindley, M Richards and
L Trinder (eds), Children and Their Families (Oxford, Hart, 2003). Interestingly, government reforms
(below) were announced during a Ministerial interview with Bob Geldof on BBC Radio 4: Media
Monitoring Unit: Transcript The Today Programme, 3 April 2004 (GICS, 2004). See also ‘Bob’s Message
to Families Need Fathers’ at: http://www.fnf.org.uk/bobg.htm.

33 Much discussion has focused on the ethics and efficacy of the protests as a form of ‘gesture poli-
tics™ A Phillips, ‘Most Fathers Get Justice’ The Guardian, 13 October 2004.

3 Parental Separation: Children’s Needs and Parents’ Responsibilities, Cm 6273 (London, HMSO,
2004); Parental Separation: Children’s Needs and Parents’ Responsibilities, Next Steps, Cm 6452
(London, HMSO, 2005). There has been considerable agreement, across diverse perspectives, that F4]
have indeed influenced the debate in this area: see eg ‘Forgotten Fathers?” The 5Live Report, above n 22.

% Putting Children First: Parenting Plans, a Planner for Separating Parents (London, DCA, 2005).

36 Fathers Spurn Plan to Save Parents from Court Battles’ The Guardian, 20 March 2004.



60 Richard Collier

concerns. There is one core issue, however, in relation to which the government
has steadfastly refused to move: the call by F4] for the institution of a legal pre-
sumption of contact and shared equal parenting, whereby non-resident parents
will, it is proposed, have a legal right to see their children.’”

How is one to make sense of these events? For all their activities and public vis-
ibility the success of F4] in influencing government policy would appear to be lim-
ited.?® Shared equal parenting has been explicitly and unequivocally rejected.®® The
government’s position has been informed, rather, by the insights of a body of
research, including that of socio-legal scholarship,*® much of which has directly
countered key points advanced by F4]: the assumption, for example, that the vast
majority of men are, in fact, equal carers; the belief that the ‘50/50” shared parent-
ing split is, in the vast majority of cases at least, workable in material and practical
terms.*! Critics have noted the conceptual ambiguity of the ‘meaningful relation-
ship’ with children sought by fathers’ rights activists.** Concern has been expressed
over the consequences for women of the enforcement of court orders of the kind
sought and related issues around post-separation financial arrangements. The cen-
tral claim that fathers are now the ‘victims’ of family law has been described as pro-
foundly wrong (see further below). And, importantly, the assumption that contact
is what children themselves want, and that it is always in their best interests, has
been revealed as problematic. Research suggests, rather, that what many children
want is flexibility in post-separation arrangements and, in particular, to have a
voice which is heard in establishing what such arrangements will be.

In the remainder of this chapter I wish to chart a way through what appears to
be this apparent disjuncture between, on the one hand, official discourse, research
studies and policy goals; and, on the other, what is presented by the FRM and
groups such as F4] as the lived realities of many men’s lives—a social experience
of divorce which has led to a perception, on the part of apparently growing
numbers of men, that family law is unjust, oppressive and corrupt in how it treats

37 Although the Children Act 1989 states that the welfare of the child is best served by maintaining
a relationship with both parents as far as possible, there is no statutory ‘right’ to contact in the legis-
lation.

3 There is an overlap in this regard with developments in other countries such as Canada and
Australia (see Boyd and Rhoades, this volume).

3“‘Some fathers’ groups have come to believe that the courts and the law are biased against them.
We do not accept this view’: C Falconer, C Clarke and P Hewitt, ‘Ministerial Forward” in Parental
Separation: Children’s Needs and Parents’ Responsibilities, Cm 6273 (London, HMSO, 2004) 1, empha-
sis added.

40For example, C Smart, V May, A Wade and C Furniss, Residence and Contact Disputes in Court:
Research Report 6/2003 (London, DCA, 2003), a study of disputes over residence and contact brought
to three county courts in England in the year 2000, cited by Margaret Hodge, Hansard, HC Debates,
col 67W (5 January 2004).

41See further F Kaganas and C Piper, ‘Shared Parenting—A 70% Solution?’ [2002] 14 (4) Child and
Family Law Quarterly 365.

42Note generally, for example: A Bainham, ‘Contact as a Fundamental Right’ (1995) 54 Cambridge
Law Journal 255.
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men who are fathers. It is necessary, first, to consider how divorce has been con-
ceptualised within this growing debate about contact.

The ‘Co-Parenting Turn’, the New Fatherhood and
the Good Divorce

Divorce, Kaganas and Day Sclater have argued,® is a process which obliges par-
ents to ‘position themselves in relation to a range of often competing discourses
(legal, welfare, therapeutic and, more recently, human rights) and to find ways of
living alongside them’** Divorce is ‘framed at the intersections of legal practice,
social policy, welfare ideology, relationship breakdown and personal pain’*> This
kind of conceptualisation of divorce has proved influential within a range of stud-
ies in recent years which seek to unpack the emergence of what has been described
as a now dominant welfare discourse in the field of family policy. Within the
‘co-parenting turn) it is argued, children have been conceptualised as vulnerable,
and divorce and separation have been seen as particularly damaging—for the
individuals concerned, for children and for society.*®

Locating this development within the context of a refocusing on ideas of the
‘civilising process’ and responsibility?” within a broader frame of neo-liberal gov-
ernmentality, Smart and Neale describe*® nothing less than a clear and deter-
mined attempt to effect ‘social engineering’ in the area of the family by ‘changing
the very nature of post-divorce family life’* Importantly, a repositioning of
fatherhood has been widely seen as a key element within this process. Ideas of
‘good’ fatherhood have been ‘reconstructed), ‘reconstituted’, ‘remade’ (the terms
vary in the literature) in the legal regulation of post-divorce family life.>® This

»>

43F Kaganas and S Day Sclater, ‘Contact Disputes: Narrative Constructions of “Good Parents
(2004) 12(1) Feminist Legal Studies 1; see also, S Day Sclater and F Kaganas, ‘Contact: Mothers, Welfare
and Rights’ in Bainham, Lindley, Richards and Trinder, above n 32.

44 Kaganas and Day Sclater, ibid, 2-3.

4 Ibid.

46 C Piper, ‘Divorce Reform and the Image of the Child’ (1996) 23(3) Journal of Law and Society 364;
B Neale and C Smart, ‘In Whose Best Interests? Theorising Family Life following Parental Separation
or Divorce’ in SD Sclater and C Piper (eds), Undercurrents of Divorce (Aldershot, Ashgate, 1999).

47See further H Reece, Divorcing Responsibly (Oxford, Hart, 2003); also C Piper, The Responsible
Parent (Hemel Hempstead, Harvester Wheatsheaf, 1993).

48See C Smart and B Neale, Family Fragments? (Cambridge, MA, Polity, 1999); B Neale and C Smart,
‘Experiments with Parenthood?” (1997) 31(2) Sociology 201; C Smart and B Neale, ‘Good Enough
Morality? Divorce and Postmodernity’ (1997) 17 (4) Critical Social Policy 3.

49C Smart, ‘Wishful Thinking and Harmful Tinkering? Sociological Reflections on Family Policy’
(1997) 26(3) Journal of Social Policy 1.

50C Smart, ‘The “New” Parenthood: Fathers and Mothers After Divorce’ in E Silva and C Smart
(eds), The New Family? (London, Sage, 1999); C Smart and B Neale, ““I Hadn’t Really Thought About
It”: New Identities/New Fatherhoods’ in ] Seymour and P Bagguley (eds), Relating Intimacies: Power
and Resistance (Basingstoke, Palgrave Macmillan, 1999).
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wider context around divorce, however, raises three important issues pertaining to
an analysis of fathers’ rights.

First, what constitutes ‘good enough’ post-divorce parenting is not, and has
never been, universally agreed. It is about struggles over meaning and desired
norms, and the complex interrelationships between social and legal knowledge(s)
and power.! Secondly, the welfare discourse, as above, has involved a model of
child welfare that ‘places cooperative parenting and contact with the non-resident
parent at the centre of children’s well-being’; a non-resident parent who is, in the
majority of cases, the father. Thirdly, the ‘new paradigm’ of divorce law has posi-
tioned men and women in different ways as, variously, good, responsible (or irre-
sponsible) subjects of divorce (see below).

When seen against this backdrop the arguments advanced by F4] would, on the
surface at least, appear to chime in a number of respects with the dominant wel-
fare discourse. They each evoke, for example, the idea of the vulnerable child in
need of contact with their father; of the responsible parent who should, in turn,
facilitate or seek such contact. There has emerged a powerful and, arguably, cul-
turally hegemonic representation of a form of good, benign fatherhood in law; a
father figure, and an approach to co-parenting, which is itself not dissimilar to
that evoked by fathers’ rights groups in their critique of the law. How accurate, in
such a context, is the argument that fathers have become the new victims of law?

Are Fathers Really the ‘New Victims’ of Contact Law?

F4] make use of a variety of rhetorical devices in advancing their argument. In
contrast to more established groups such as FNF, they have been particularly asso-
ciated with a depiction of women,*? and a blaming of ‘lone mothers,>* which has
been seen as distinctly negative in tone. Fathers are routinely depicted as
respectable and socially ‘safe™* subjects, as ‘sharer[s] of responsibilities,> active

ISee further S Boyd, ‘Backlash and the Construction of Legal Knowledge: The Case of Child
Custody Law’ (2001) 20 Windsor Yearbook of Access to Justice 141. Generally, S Boyd, Child Custody, Law
and Women’s Work (Oxford, Oxford University Press, 2003); K Kurki-Suonio, ‘Joint Custody as an
Interpretation of the Best Interests of the Child in Critical and Comparative Perspective’ (2000) 14(3)
International Journal of Law, Policy and the Family 183; M King, ‘Foreword’ in Day Sclater and Piper,
above n 46, 49; M Fineman, ‘Dominant Discourse, Professional Language, and Legal Change in Child
Custody Decision Making’ (1988) 101 Harvard Law Review 727.

2M Kaye and ] Tolmie, ‘Discoursing Dads: The Rhetorical Devices of Fathers’ Rights Groups’
(1998) 22 Melbourne University Law Review 162, 184.

S Boyd, ‘Demonizing Mothers: Fathers’ Rights Discourses in Child Custody Law Reform
Processes’ (2004) 6(1) Journal of the Association for Research in Mothering 52, 60. Note, for example,
the accusations of misogyny which have surfaced in debates about the political direction of F4J dur-
ing 2005: nn 22, 29.

>4 See further Collier, above n 8.

55Smart and Neale, above n 50.
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participants in paid employment, child care and domestic labour.® Fathers are
‘carriers of rights’*” individuals whose full citizenship is embodied, or denied, by
a formal legal recognition of their equal status. Such an appeal to ‘treat fathers
equally’ is aligned with earlier feminist campaigns: fathers’ rights activists are ‘suf-
fragents, men engaged in a campaign itself branded via use of the suffragettes’ tra-
ditional purple.

Arguments, Myths and Realities: ‘Motherhood Descending’?>8

This depiction, I have suggested, maps in a number of respects to the model of
fatherhood associated with the welfare discourse. What, however, has it meant in
practice—for fathers, mothers and children? A growing theoretical and empirical
research base has questioned the consequences of these developments for parents
who divorce—and, in particular, it has raised concerns about the impact of the
new contact culture on mothers. A rich body of research has emerged which sug-
gests that the new fatherhood has impacted on the practices of the courts, lawyers,
family welfare professionals and parents in a number of complex ways; and the
picture being painted is very different from that suggested by F4].>

Research has identified, for example, the emergence in case-law during the
1990s of the figure of the ‘implacably hostile’, bad, selfish mother.®® Men, it is
argued, have tended to be absented from the obligations arising from the
co-parenting project based on co-operation; there is no such figure as the
‘implacably irresponsible’ father.®! Within the fathers’ rights discourse it is
assumed that fatherhood is only revealed as problematic for law at the point of
divorce or separation. Yet, Smart and Neale suggest, there exists a disjuncture
between the equality rhetoric advanced by groups such as F4] and the continu-
ing (gendered) realities of parenting, both during subsisting relationships and
after divorce/separation. Rhoades and Boyd, writing of recent developments in
Australia and Canada respectively, note further consequences of a new ideology

% See further Lewis, above n 5; ] Warin, Y Solomon, C Lewis and W Langford, Fathers, Work and
Family Life (York, Joseph Rowntree Foundation/Family Policy Studies Centre, 1999).

57Smart and Neale, above n 50.

M Fineman, The Neutered Mother, The Sexual Family and Other Twentieth Century Tragedies
(London, Routledge, 1995).

YR Bailey-Harris, ] Barron and J Pearce, ‘From Utility to Rights? The Presumption of Contact in
Practice’ (1999) 13 International Journal of Law, Policy and the Family 111; C Smart and B Neale,
‘Arguments Against Virtue: Must Contact Be Enforced?’ [1997] Family Law 332.

®0C Bruch, ‘Parental Alienation Syndrome and Alienated Children—Getting it Wrong in Child
Custody Cases’ [2002] 14 (4) Child and Family Law Quarterly 381; C Williams, ‘Parental Alienation
Syndrome’ [2002] Family Law 410; ] Masson, ‘Parental Alienation Syndrome’ [2002] Family Law 568.

61See further Smart and Neale, above n 50.

%2 1bid, 118. Contrast ] Warin et al, above n 56; ] Bernard, ‘The Good-Provider Role: Its Rise and Fall’
(1981) 36 American Psychologist 1.
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of motherhood in family law, in the constitution of stories about selfish
mothers which, they suggest, can have far-reaching implications for women
who do wish to raise concerns about the capacity of some fathers to care for
their children.®

This research suggests that the reasons for the breakdown of contact arrange-
ments may themselves be more complex than the image of women ‘refusing’
access would seem to suggest.® Leaving aside the questionable empirical reality
of large numbers of mendacious mothers acting in such a way, and far from
women deploying a form of uni-directional power, others suggest that some
mothers may be experiencing a form of ‘debilitative power’ on the part of fathers;
a constraining of their own drive to independence, autonomy and self-develop-
ment in the period after separation.® This issue assumes particular importance
in relation to questions of domestic violence. Non-resident fathers, it has been
argued, may have been empowered by the new contact order culture (an
‘enabling context’ for violence) in such a way that new pressures have then been
placed on women to agree to contact arrangements, notwithstanding concerns
that might be held about violence. Issues of violence, others argue, have been
marginalised within much divorce mediation practice.®® The depiction of vio-
lence as ‘exceptional’, and of the hostile mother/aggrieved father dualism as a
somehow typical scenario, is one which itself does not reflect the reality of what
is known about the presence of violence within many marriages (and, in partic-
ular, in the period following separation).®” As Kaganas®® puts it, in her analysis of
the development of case-law on parental responsibility in England and Wales, it
is ‘almost impossible to conceive of a father who is harmful to children unless he
inflicts direct violence on them’® In a more recent review Kaganas and Day
Sclater put the point starkly:

... the dominant welfare discourse [has been] interpreted so as to create so strong an
association between contact and welfare that neither risks to mothers” health nor, until

631n addition to work cited above, H Rhoades, ‘The “Non Contact Mother”: Reconstructions of
Motherhood in the Era of the New Father’ (2002) 16 International Journal of Law, Policy and the Family
72; H Rhoades, ‘The Rise and Rise of Shared Parenting Laws—A Critical Reflection’ (2002) 19
Canadian Journal of Family Law 75.

4See, for example, the work of Smart and Neale, Family Fragments; ‘Experiments’; and ‘Good
Enough Morality?, above n 48.

5 See further S Day Sclater, Divorce: A Psycho-Social Study (Aldershot, Ashgate, 1999). A theme
which emerges in some media reporting of F4J activists: ‘Jason [Birch] is so busy fighting to see his
other kids he spends no time with ours’ reported in The Sun, 15 September 2004.

%D Greatbatch and R Dingwall, ‘The Marginalization of Domestic Violence in Divorce Mediation’
(1999) 13(2) International Journal of Law, Policy and the Family 174; F Kaganas, ‘Contact, Conflict and
Risk’ in Day Sclater and Piper, above n 46.

67Rhoades, ‘Non Contact Mother’, above n 63.

%8 Kaganas, ‘Contact, Conflict and Risk, above n 66.

®9F Kaganas and C Piper, ‘Contact and Domestic Violence: The Winds of Change?’ [2000] Family
Law 630.
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recently, serious violence on the part of the non-resident father were regarded as suffi-
cient reason to deny an order.”

These arguments would seem to undermine the position of F4]. A body of aca-
demic research, policy and professional literature has charted what appears to be,
if anything, an empowering of fathers as a result of the emergence, embedding
and consolidation of the new welfare discourse. Research suggests that fathers are
accorded considerable significance; indeed, they may have become so central to
the new contact culture that, if anything, it is the interests of mothers that have
been downgraded or, to use Fineman’s term, writing of developments in the
United States, ‘neutered’’! Smart has suggested in the UK context that there has
been an ‘erasure’ of a moral discourse of care in relation to motherhood.”

Does this mean, however, that F4] and other fathers’ rights organisations such
as FNF are simply ‘wrong’? Do they exemplify an anti-feminist ‘backlash’ in fam-
ily law and in society? Why is it felt—so strongly, and with such force—that law is
systematically discriminating against men, given the presence of a body of
research which would seem to suggest that, if anything, the opposite is the case?
Or are we dealing here, at its crudest, with a matter of ‘false consciousness’ on the
part of these men? Men who are in reality truly empowered, if only they could
realise it?

There is, of course, no ‘one’ divorce. Individual life-history and biography, as
well as specific economic, cultural and legal contexts, mediate social experience.
The question of why some men turn to fathers’ rights groups, albeit for one
moment in their lives, and may invest in the subject position of ‘fathers’ rights
activist’ (whilst others do not), is beyond the scope of this chapter.”> We cannot
ascertain from an analysis of the rhetorical devices of the FRM a knowledge of the
cultural, economic and psychological investments individual men make in adapt-
ing to (or, indeed, resisting) practices, attitudes and values commonly associated
with participation in fathers’ rights groups. By looking more closely at recent
research concerned with the changing nature of post-divorce/separation family
life, however, it is possible to find some tentative answers to these questions.
Something is happening in this area which, I want to suggest, is of considerable
significance—developments which it would be misleading to characterise as a
‘reactionary’ anti-feminist backlash on the part of men.

70Kaganas and Day Sclater, above n 43, 6-7, footnotes omitted.

71 Fineman, above n 58.

72C Smart, ‘Losing the Struggle for Another Voice—The Case of Family Law’ (1995) 18 Dalhousie
Law Journal 173; S Coltrane and N Hickman, ‘The Rhetoric of Rights and Needs: Moral Discourse in
the Reform of Child Custody and Support Laws’ (1992) 39 Social Problems 400. For an excellent dis-
cussion of the broader issues engaged here see Boyd, ‘Child Custody’, above n 51.

73See further R Collier, ‘Reflections on the Relationship Between Law and Masculinities: Rethinking
the “Man Question” in Legal Studies’ (2003) 56 Current Legal Problems 345.
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Rethinking Fathers’ Rights

Post-Separation Life: Gendered Rationalities, Gendered Lives?

Empirical research into post-separation life”* over the past decade suggests that
relationships formed during marriage and cohabitation can be reshaped, often in
far reaching ways, following separation; and that in this process, different models
and understandings of what constitutes ‘good’ fathering practice can emerge from
those which prevailed during subsisting relationships. Research suggests, more-
over, that the prescriptions for good parenting to be found in law, along with
related assumptions about what is best for children, may have ‘entered parents’
vocabularies ... [and are] routinely used by parents as a framework for under-
standing and talking about their experience’’> Although this might be accepted in
the abstract, however, both women and men ‘actively interpret it according to
their own criteria. Law’s prescriptions for the ‘responsible divorce), in short, are
not passively accepted. They are matters for ‘active, often critical’’® negotiation.

This point is of considerable significance in seeking to understand the chang-
ing status of fathers’ rights agendas within reform debates. Drawing on a growing
body of research concerned with the ‘fluid, evolutionary’ nature of post-
separation life, it is possible to make two points in this regard. First, research sug-
gests, as above, fathers are not alone in framing ‘the meaning of the dispute in
terms of a battle of the sexes’”” That this should be so is unsurprising for, as
Kaganas and Day Sclater observe, parenting remains a profoundly gendered activ-
ity. While law may thus be ascribing equal value to fathering and mothering, for
many women the recognition accorded to motherhood within the new contact
culture does not reflect the reality of their greater responsibilities for day-to-day
caring practices within their post-separation households.

Secondly, if it is the case that women and men frame their grievances via refer-
ence to the welfare of children, they nonetheless appear to do so in ways which
reflect their own distinctive ‘gendered lives’ and what have been termed ‘gendered
rationalities’ Issues of gender frame and mediate many aspects of social experience,
not least perhaps in relation to ideas of family life and normative parenting prac-
tices.”® The way in which an emphasis on contact can clash with women’s drive to

74Eg C Lewis, A Papacosta and ] Warin, Cohabitation, Separation and Fatherhood (York, YPS/Joseph
Rowntree Foundation, 2002); C Smart and P Stephens, Cohabitation Breakdown (York, Family Policy
Studies Centre/Joseph Rowntree Foundation, 2000).

75Kaganas and Day Sclater, above n 43, 15.

76 Ibid, 16.

77 Ibid.

78S Duncan and R Edwards, Lone Mothers, Paid Work and Gendered Moral Rationalities
(Basingstoke, Palgrave Macmillan, 1999); S Duncan, A Carling and R Edwards (eds), Analysing
Families: Morality and Rationality in Policy and Practice (London, Routledge, 2002).
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‘independency’” within the post-separation context has been noted above. What is
also becoming clear, however, is that the emergence of the new fatherhood might
be reshaping men’s interpretations and experiences of separation.

The rhetorical devices and arguments deployed by the FRM, as detailed else-
where in this volume, would appear to resonate strongly with the discursive
strategies at play within men’s own negotiations and experiences of divorce and
separation. Both, for example, are marked by such features as the denial, minimis-
ing and normalising of conduct which, it is felt, might be subject to criticism;*° by
a distinguishing of the ‘good father’ from ‘other’ men, deemed the ‘bad}, ‘feckless’
or ‘deadbeat’ father;®! by a belief that the good father would and should ‘fight for’
his children, given the messages conveyed within the new contact culture;*? and,
as noted above, by a deployment of the ‘bad mother’ as a figure who, in failing her
children, will further necessitate the presence of the father in their lives.

In making these arguments it is unsurprising that the narrative of the good
father as a responsible and caring parent should be drawn upon, given the domi-
nant discourse around co-operation. However, alongside a repositioning of dis-
courses around maternal care, as noted above, it would also appear that a
reframing of what is considered to be acceptable behaviour on the part of men
(whether it be within or beyond the home) is an issue which is linked to the
apparent tendency for men, in particular, to display a greater propensity to evoke
a rights discourse within the process of separation; and, in turn, to engage in what
has been termed a ‘masculinised discourse’ of divorce.®* Aspects of the new father-
hood—what it involves, what it calls into being—appear to correlate with this ten-
dency for men to relate to, and appeal in their engagement with law in terms of, a
rights-based framework. It is, after all, what a ‘good father’ would do.®* Law’s pre-
scriptions towards consensus, however, on closer examination, clash in other
respects with the emotional imperatives that drive this engagement, not least in
relation to the complex issue of conflict—an issue which, I wish to suggest,

79See further Day Sclater, above n 65.

80A theme noted in recent work concerned with interventions in the field of domestic violence:
D Gadd, ‘Masculinities, Violence and Defended Psycho-Social Subjects’ (2000) 4 Theoretical
Criminology 429.

81 Compare G Furstenberg, ‘Good Dads—Bad Dads: Two Faces of Fatherhood’ in AJ Cherline (ed),
The Changing American Family and Public Policy (Washington, DC, The Urban Institute Press, 1988).

82] Dewar, “The Normal Chaos of Family Law’ (1998) 61 Modern Law Review 467 suggests, for
example, that the concerns about justice expressed by fathers’ rights groups appear to be shared by
many men who have expressed a growing dissatisfaction with the perceived limits of a broad discre-
tionary system in the family law field.

83 See, for example: T Arendell, Fathers and Divorce (Thousand Oaks, CA, Sage, 1995); T Arendell,
‘The Social Self as Gendered: A Masculinist Discourse of Divorce’ (1992) 15 Symbolic Interactionism
151. The form of the protests of groups such as F4] can themselves be seen to be masculine in nature
in this regard; public displays of physical endeavour, outward projects of an inner anger.

84 As F4] put it: ‘We are driven by a sense of duty, responsibility and the need to create change and
bring about justice’ http://www.fathers-4-justice.org/our_pledge/index.htm.
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informs the ultimately contradictory nature of aspects of the fathers’ rights
lobby’s engagement with law.

Fatherhood, Divorce and the Negation of Conflict

I have argued that there appears to be a series of mutual resonances between the
new welfare discourse and the arguments of groups such as F4]. Conflating the
interests of fathers and children, in particular, would appear to be an effective
strategy in raising the profile of fathers’ rights organisations in engaging with pol-
icy makers. Yet if we look closer, the arguments of F4J, as well as those of the FRM
more generally, seem to stand in a more ambivalent relationship to the welfare
discourse than might at first appear to be the case. This is particularly evident in
relation to the issue of emotion, the negation of conflict and the assumption that
contact and consensus between the parties is itself an a priori social good.®

Why is this so? The public protests of F4] and the emotional imperatives that drive
them—the profound sense, for example, of injustice, anger, betrayal and loss®—
clash starkly, indeed violently at times, with an official discourse which suggests that
contemporary divorce has evolved into an arena ‘beyond politics’ (a view present not
just in the UK but across the jurisdictions discussed in this volume). There is in this
regard, curiously, a shared acceptance between fathers’ rights organisations and their
diverse critics that questions of equity, morality and politics cannot, in fact, be effaced
from debates around contact and divorce. For F4] the dominant interpretation of the
terms ‘children’s welfare’ and ‘best interests of the children’ by judges, lawyers, medi-
ators and welfare officers conceals a powerful moral agenda; one never explicitly
acknowledged but which is seen as unjust to men in the way in which it fails to recog-
nise the new realities of men’s lives as fathers. What law also fails to ‘see’, however, and
to adequately recognise, is the force, nature and consequences of these emotional
conflicts around separation on individual men—and, in particular, their psycholog-
ical impacts on men whose experiences of and commitments to fatherhood are felt
to be very different from those of previous generations.

It is precisely these psychological ambivalences of loss accompanying the end
of human relationships which, Day Sclater argues, jar in a more general sense—
for both women and men—with the powerful rhetoric of the harmonious
divorce central to the welfare discourse.®” The dominant discourse functions in

85This is not to deny the desirability of establishing, or to underestimate the complex problems that
can revolve around, maintaining contact.

86 See below.

87See further Day Sclater, above n 65; S Day Sclater, The Psychology of Divorce: A Research Report to
the ESRC (London, University of East London, 1998); S Day Sclater, ‘Divorce—Coping Strategies,
Conflict and Dispute Resolution’ [1998] Family Law 150; S Day Sclater and C Yates, “The Psycho-
Politics of Post Divorce Parenting’ in A Bainham, S Day Sclater and M Richards (eds), What is a Parent?
A Socio-Legal Analysis (Oxford, Hart, 1999); ] Brown and S Day Sclater, ‘Divorce: A Psychodynamic
Perspective’ in Sclater and Piper, above n 46.
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such a way as to negate the legitimacy of, and to deny the space to articulate,
these conflictual feelings of loss, guilt and anger; emotions which, for Brown and
Day Sclater, almost inevitably accompany the process of divorce and the break-
up of family relationships. The psychological processes of separation, in other
words, are enmeshed with the gendered rationalities discussed above in ways
which mediate how men and women experience divorce and their engagements
with law. This is evident, as above, in ways that appear to foster a view on the part
of men that it is the legal system that is to blame for what they are experiencing,
that law is somehow ‘at fault’ Yet the rise of fathers’ rights agendas, not least
around the question of how men psychologically respond to divorce and separa-
tion, is an issue bound up with something else—a shift not only in social rela-
tionships between women and men but also, importantly, between men and
children.

Childhood, Individualisation and the Responsible Father

The growing interest of fathers in issues of contact law reform has been linked
with two interrelated processes: a rise of individualisation across western soci-
eties,” and an interconnected refiguring of understandings of children and the
idea of childhood. The figure of the child has long been seen, across a range of
literatures, as the symbolic focus for questions of social stability and integra-
tion. Debates about childhood have encompassed (and cannot be confined to)
questions about the changing nature of adult interdependencies and, increas-
ingly, issues of risk, anxiety and security associated with the physical safety and
psychological well-being of children.”® Shifts in the nature of adult investments
in and relationships to the child and childhood are of considerable significance
when seeking to understand the changing profile of fathers’ rights agendas.”!
The relationship between men and children has, generally, become problematic
in several respects over the past three decades. Hitherto normative ideas of mas-
culinity, not least in relation to men’s status in the family and paid employment,
are widely perceived to have been fractured and reformed, contested and politi-
cised, notably (although not exclusively) as a result of shifts in women’s paid
employment.®?

88 Ibid.

89U Beck and EA Beck Gernsheim, Individualisation (London, Sage, 2002); ] Lewis, The End of
Marriage? Individualism and Intimate Relations (Cheltenham, Edward Elgar, 2001).

9 Cf U Beck, The Risk Society (London, Sage, 1992); F Furedi, Paranoid Parenting (London, Allen
Lane, 2002).

91C Jenks, Childhood (London, Routledge, 1996) 20-21.

2] Lewis, ‘The Decline of the Male Breadwinner Model Family’ (2001) 8 Social Politics 152;
K Gerson, No Man’s Land: Men’s Changing Commitments to Family and Work (New York, Basic Books,
1993).
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If the extent of change in men’s participation in domestic work and child care
remains contested, however, research on fatherhood does suggest that childhood
has assumed a different significance and duration within the life experience of
many men; and, as children demand a labour (cognitive, affective and manual)
that stands in marked contrast to the practices associated with ideas of ‘good
fatherhood’ prevailing at earlier historical moments,”® men’s relationships to
children both during and after marriage would also appear to have shifted. In
such a context the figure of the child (indeed, the very body of the child—to be
‘owned;, to be split 50/50 by law?) would appear to assume a powerful experien-
tial significance in providing meaning to many men’s lives at a time such as
divorce or separation. This is a moment of life transition, it is important to
remember, often marked by feelings of disorientating change and uncertainty,
not least in relation to questions about men’s role and status in the family—the
very concerns, of course, central to the fathers’ rights discourse. In such a context
it is important to recall that much of the FRM does not just hold out the offer of
a sense of belonging and community (see below); it affords an opportunity to
benefit from a range of services that might otherwise be unavailable to many
men, such as counselling and support meetings, information provision, discus-
sion of men’s health issues and so forth. It also offers, in some contexts, a return
to what may perhaps be a reassuring and appealing, albeit anachronistic, image
of the father as authority-figure and breadwinner; a father, that is, who remains
an unambiguous stable masculine identity in what can otherwise appear an
increasingly uncertain world.

It is in the light of shifting adult investments, in short, that the sense of loss of
the child experienced in the process of divorce and separation might appear to be
so keenly felt. This does not explain, however, why the consequences of this should
be projected with such force onto the perceived failings of the legal system. In this
regard that the dominant welfarist principle of care discussed above would itself
appear to inform the development of a sense of grievance and injustice on the
part of fathers. The problematic positioning of the vulnerable child within the
welfare discourse has been subject to extensive and critical commentary.** Critics
have noted how children’s voices have been interpreted, understood and processed
in questionable ways.>> The ‘irrebuttable presumption’ in favour of contact, as

%3 Although it is important to recognise that such practices are informed by ideals which are medi-
ated by class, race and ethnicity: W Hatten, L Vinter and R Williams, Dads on Dads: Needs and
Expectations at Work and Home (Manchester, Equal Opportunities Commission, 2002).

94 See F Kaganas and A Diduck, ‘Incomplete Citizens: Changing Images of Post-Separation Children’
(2004) 67(6) Modern Law Review 959, who suggest a recent ‘blending’ of paradigms in which the child
is increasingly seen as both an autonomous social actor and a vulnerable object of concern.

%A Wade, B Neale and C Smart, The Changing Experience of Childhood: Families and Divorce
(Cambridge, Polity, 2001); C Piper, ‘Assumptions About Children’s Best Interests’ (2000) 22 Journal of
Social Welfare and Family Law 261.
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noted, can itself run counter to the views and feelings of children.”® Yet it would
appear that the very ideal of co-parenting supported by law might itself serve to
fuel conflicts between divorcing parents in certain circumstances, notably where
it is perceived to be the product, not of a shared ideology, but of legal or financial
coercion or other unresolved tensions; tensions and psychological conflicts which,
in the case of the men participating in fathers’ rights organisations, there is clearly
reason to believe might well remain unresolved.

Far from reducing conflict, the legislative interventions discussed above have
been linked to an increase in the frequency of disputes,” an issue that can be
related to the (gendered) psychological dimensions of separation referred to
above. The way in which the divorce process is negotiated and experienced has
been seen as part of the development of a broader ‘project of the self’ within the
social conditions of late modernity.”® The welfare discourse exemplifies a new
mode of neo-liberal ‘governmentality, one marked by a growing pressure to
behave in standardised ways and to normative prescriptions. This phenomenon is
particularly clear in the UK context, where polices of the New Labour govern-
ment, across a range of areas, have sought to promote the idea of ‘responsible’ cit-
izenship. This is also a context, moreover, in which the ‘good citizen’ is positioned
across a range of contexts (not just in family law)®® as an information-seeking sub-
ject, an individual who will, given appropriate information/education, act (or in
this case divorce) ‘responsibly’.!% The problem with this in the family law context,
though, is that such pressure for private decisions to run on ‘standard biography’
lines can run counter to the psychological and emotional realities of separation
discussed above. Men, like women, for understandable psychological as well as
practical/material reasons, may be focusing on the T’ at a time when law is exhort-
ing them to focus on the ‘we’. And, like women, men appear then to be reinterpret-
ing the neutral language of welfarism in terms of the lived realities of family life
as it is experienced by them as men.!?!

A further problem lies in the fact that the ideal of the new fatherhood bound up
with the co-parenting contact culture is itself pervaded by some contradictory
assumptions. Firstly, men are understood as both economic providers/breadwinners

%C Smart and B Neale, “It’s My Life Too”—Children’s Perspectives on Post-Divorce Parenting’
[2000] Family Law 163; C Smart, ‘From Children’s Shoes to Children’s Voices’ (2002) 40 Family Court
Review 305; A Wade and C Smart, Facing Family Change: Children’s Circumstances, Strategies and
Resources (York, YPS/Joseph Rowntree Foundation, 2002); J Dunn, ‘Contact and Children’s
Perspectives on Parental Relationships’ in Bainham, Lindley, Richards and Trinder, above n 32.

7 Ibid.

98 Giddens, above n 3.

% Compare, for example, S Day Sclater and C Piper, ‘Re-Moralising the Family? Family Policy,
Family Law and Youth’ [2000] 12 (3) Child and Family Law Quarterly 135.

100 See, for example, Reece, above n 47, who identifies shifts in political and legal ideas of responsi-
bility as evidence of broader shifts towards a form of ‘post-liberalism’ and neo-liberal governance.
101 See further the argument of Day Sclater, above n 65.
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and nurturers, as simultaneously committed to their work, home and children and
trapped between ideas of the father as primary resource and the father as carer.1%?
Secondly, fathers are caught between a denial of emotion which runs alongside a
cultural and legal acceptance that men should deal with feelings of loss and vulner-
ability by recourse to rights. And, thirdly and finally, in the case of F4], there is a ten-
sion between ideas of fathers as ‘humorous’ playful figures of fun, ‘superheroes’ to
their children who dress as comic-book characters; and at the same time, men who
are the ‘foot-soldiers’ in a new sex-war ‘battle} men destroyed and banished to a
‘Siberia of the broken’; men who, in spectacular displays of grief, can declare their
pain by putting a noose around their heads, ‘risking everything’ for the children they
feel they have lost.!%?

It is no wonder, in such a context, that these contradictions and confusions
would appear to pervade the FRM. Many men, recent theoretical and empirical
research on fatherhood suggests, do appear to be caught in a double-bind between
powerful discourses of provider/breadwinner and carer/nurturer; and, in turn,
deal with feelings of loss and vulnerability by appealing to equity, justice and
rights. In the wider context presented in this chapter it becomes easier to see, per-
haps, why the appeal to a sense of belonging and community projected by F4] and
other fathers’ rights organisations, as well as the opportunity to express and dis-
cuss conflictual emotions, should appear so powerful and to speak so forcefully to
the lived experience of significant numbers of men. To downplay the reasons why
this appeal exists would be to misread the social significance of the FRM as well
as the diversity of the voices and viewpoints that it now contains.

Concluding Remarks

The limits of law in the regulation and management of intimate relationships
have been well documented within family law scholarship. In facing the ‘normal
chaos’!% of family life, it is argued, law inevitably simplifies, reducing the insights
of other disciplines to its own ends.!%> Law ‘deals in generalities and is ill-equipped
to take full account of the complexities of human behaviour’.!% The open-ended,

102 Featherstone, above n 5.

103 A representation of suicide has played a particularly significant part within the F4J campaign. For
example, in December 2003 a man dressed as Santa Claus tied himself to the gantry above the A40 in
London with a rope and put a noose around this neck; he unfurled a banner that read ‘Children Need
Both Parents This Christmas’ “Try and arrest me, he was reported as telling police, ‘and I'll hang
myself’. The Independent, 5 February 2004.

1047J Beck and E Beck Gernsheim, above n 3; Dewar, above n 82.

105M King and C Piper, How the Law Thinks About Children (2nd edn, Aldershot, Arena, 1995).

106 Kaganas and Day Sclater, above n 43.
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contradictory and double-edged nature of family law reform has been widely
noted within legal scholarship.!%” There is much evidence that the present court
system in England and Wales for dealing with contact disputes does have serious
faults; that it is, in particular, ill-adapted to deal with the difficult human dilem-
mas involved in the enforcement of its orders. The conflicts around fathers’ rights
and law described in this paper may, on one level, appear to be normal and
inevitable features of what happens when law attempts to regulate human rela-
tionships.

Yet what is at stake in these debates around law and fatherhood is, as Dewar!%8
suggests, something more than simply a balancing exercise between questions of
individual rights and social utility. What we are dealing with are a number of dif-
ferent and incompatible ways of approaching decision making in the family law
field itself. As Dewar argues, transferring inescapably political issues about prin-
ciples, philosophy and the meaning of ‘family values’ to the field of law and
administration makes it unsurprising that the legal arena should be marked by
these unresolved (and, perhaps, unresolvable) tensions. Following Dewar’s analy-
sis, it is unremarkable that some potentially unworkable contradictions should
run through the conceptualisation of fatherhood contained within the fathers’
rights discourse.

There is considerable force to the argument that elements within the FRM in
the UK have at times embraced and advocated a distinctive anti-feminist politics.
The ‘sex war’ rhetoric common to much of the media reporting of the contact
debate itself strongly echoes the language of groups such as F4J. Importantly, the
fathers’ rights discourse appears to efface complex questions about the conse-
quences of applying gender-neutral norms to what can remain, for all the argu-
ments advanced to the contrary, highly gendered fields of practice. This discourse
would appear to be unable to move conceptually beyond a core commitment to
formal legal equality. In marked contrast to recent feminist scholarship,'% it also
betrays a failure to engage with the conceptual basis of the private family itself, as
well as broader questions about the changing nature of law, legal regulation and
governmentality. ‘Fatherhood’ tends to be understood largely within psychologis-
tic, personal and individualised terms, devoid of any appreciation of the complex
social and economic developments reshaping family practices. Meanwhile the

107 See, for example, C Smart, ‘Feminism and Law: Some Problems of Analysis and Strategy’ (1986)
14 International Journal of the Sociology of Law 109; also ] Dewar, ‘Family Law and its Discontents’
(2000) 14 International Journal of Law, Policy and Family 59.

198 Above n 82.

109§ Sevenhuijsen, Citizenship and the Ethics of Care: Feminist Considerations about Justice, Morality
and Politics (London, Routledge, 1998); JC Tronto, Moral Boundaries: A Political Argument for an Ethic
of Care (London, Routledge, 1993); JC Tronto, ‘Women and Caring: What Can Feminists Learn about
Morality from Caring?” in A Jaggar and S Bordo (eds), Gender, Body, Knowledge (Newark, NJ, Rutgers
University Press, 1989).
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issue of care and the unequal division of unpaid work in the ‘intact’ family has not
been a primary issue for the FRM, just as it has not been for policy makers.

Yet it would be misleading to conceptualise what is taking place in this area as
illustrating, or as simply symptomatic of, an anti-feminist ‘backlash’ in the field of
family law. Such an argument curiously mirrors the thinking of the fathers’ rights
lobby in the way in which it tends to evoke a uni-directional form of power (and,
indeed, a central binary of the powerful/powerless mother/father).!'? The contact
debate, Rhoades has suggested, might more accurately be seen as exemplifying a
new kind of political conflict in late modernity, one based around questions of
how perceived inequalities are distributed and experienced.!!! In seeking to make
sense of recent developments, this chapter has sought to draw out some of the
complexities of this debate. I have explored, in particular, why fatherhood should
have become such a contested issue in this area of law.

What may well be taking place in law at the present moment is something akin
to the emergence of a paradigm marked by a reconstruction of the rhetoric of lib-
eral legality. This is not simply a matter of conceptualising law as sufficiently mal-
leable to accommodate the claims of fathers’ rights agendas. This paradigm has,
in a sense, constituted and brought into being the very claims to equality now
advanced by the FRM. That is, as the debate on fatherhood enters the legal arena
and engages with the language of law reform, so law calls into being precisely the
kinds of protest strategies now being deployed by much of the FRM. This is a form
of engagement rooted in the history of law reform struggles. And just as the suf-
fering of men who are fathers is revealed and made visible, other hitherto (good)
‘family men’ are repositioned within this discourse as the (potential) victims of
the injustice(s) of law. As has been recognised in other contexts, it is unsurprising
that the ‘end point’ of social movements as distinctive moral enterprises should be
the achievement of legal reform. The well-documented paradox, of course, noted
within a rich feminist literature, is that legal success carries with it its own dan-
gers. The frequent evocation of parallels with earlier movements is thus revealing
in that it displays an acute awareness of the political force of such equality claims;
yet, at the same time, it exposes a failure to engage with the limitations and con-
tradictions of law reform itself.

It is, I have argued, necessary to recognise the complex and contradictory
nature of the reconfiguration of gender relations framing these debates about
fathers and contact law reform; and, following Smart,!!? to acknowledge the

1190n the ‘zero-sum’ conception of power implicit in this kind of argument see R Collier, ‘From
“Women’s Emancipation” to “Sex War”? Beyond the “Masculinized Discourse” of Divorce’ in Day
Sclater and Piper, above n 46.

"1 Rhoades, ‘The “Non Contact Mother™, above n 63, citing Z Bauman Intimations of Postmodernity
(London, Routledge, 1992).

112 C Smart, “The Ethic of Justice Fights Back: Family Law and the Rise of the New Paternity), paper pre-
sented at the Canadian Law and Society Association Annual Meeting, ‘Law’s Empire}, 26-29 June 2005.
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significance of the ‘different registers’ of fathers’ voices which appear to be
emerging around discourses of welfare, justice and, increasingly, care. In charting
the limits of formal legal equality in this arena, it is possible to detect a ‘fragmen-
tation’ of fatherhood itself;!!* a process which involves (among other things)
processes of social change encompassing shifts in the structure and experience of
employment; a reappraisal of issues of identity, commitment and responsibility;
an appreciation of the limits of formal equality (as above); and, in particular, a
rethinking of the relationship between men and children. It also necessitates
rethinking ‘what happens to’ emotion and conflict (not least to feelings of pain
and loss) in the legal arena.

The language of pain pervades much of the fathers’ rights discourse. In one
sense it is inseparable from the idea of reciprocity, of ‘getting even’ through
recourse to law. Yet it is also entwined with what might be termed the embodiment
of perceived injustice and inequality, something particularly evident in the
protests of F4]. What is spectacularly visible in the F4] campaigning is the (gen-
dered) body. The protests of the ‘good father’ are—indeed, they must be—viewed,
judged and performed in public; on the bridges, gantries and rooftops of what are,
in many cases, the structures which embody the authority of law itself (the court-
house, the parliament, the homes of judges: sites which, from one perspective,
somewhat ironically, bespeak ‘the law of the father’). It is not a private grief but
pain and suffering made visible. The negation of emotion discussed in this chap-
ter echoes the more general assumption, noted within a growing body of law and
society scholarship, that law is a phenomenon and social practice in which emo-
tion is deemed to have little or no place.!'* The FRM’s engagement with law pow-
erfully counters any such assumption for it is, in essence, about emotion.

In the experiences of men dealing with the family courts and lawyers, and in the
form and content of the campaigns and the protests of F4] themselves, a range of
conflictual emotions are the ‘very stuff’ of fathers’ rights politics; emotions such
as anxiety, anger, compassion, disgust, enmity, fear, guilt, hate, humour, love,
pleasure, remorse, resentment, sadness, shame,!!> each as powerful as they can be
contradictory in how they relate to understandings of the place and purpose of

113See, for example, in the context of developments in reproductive technologies, S Sheldon,
‘Fragmenting Fatherhood: The Regulation of Reproductive Technologies’ (2005) 68(4) Modern Law
Review 523; R Collier and S Sheldon, Fatherhood: A Socio-Legal Study (Oxford, Hart, forthcoming).

114 See, for an alternative view: SA Bandes (ed), The Passions of Law (New York, New York University
Press, 1999); L Bently and L Flynn (eds), Law and the Senses (London, Pluto, 1996); M Douglas,
‘Emotion and Culture in Theories of Justice’ (1993) 22(4) Economy and Society 501; M Nussbaum,
Hiding from Humanity: Disgust, Shame and the Law (Princeton, NJ, Princeton University Press, 2004).

15 For years fathers have been struggling [with] ... what we call a bereavement ... a Siberia of the bro-
ken’: http://www.fathers-4-justice.org/our_pledge/index.htm. At the same time ‘the costume reflects
the fact that every father is a superhero to his children, yet, in some cases, the only time the children
will see their father is when he’s on the telly or in the papers, dressed as Superman’: Matt O’Connor,
quoted in The Independent, 5 February 2004.
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law and legal regulation. Law is simultaneously ‘loved and loathed’, desired and
rejected. It is inadequate. Legal agents are decried for their failures in ‘emotional
management.. Yet, at the same time, more law is called upon. Law does not simply
embody violence!'® (in some accounts, the violence of a ‘feminised’ state), law
does violence in the way it ‘tears asunder’ the ‘sacred bond’ between father and
child. Yet, simultaneously, more coercion, more violence from law is called for.

Whilst the study of emotions has been explored in some detail in other legal
contexts,'!” the contradictory and ambivalent relation between law and emotion
in the field of family law is a less developed terrain. Such an engagement might,
however, shed further light on the shifting narratives deployed by the FRM and
help us to understand the passion and anger driving recent campaigns—emotions
around the developmental stages and experience of loss which can run counter to
the appeals to ‘rationality’ and ‘reasonableness’ emanating from elsewhere; the
calls of politicians for these (foolish?) men dressed as comic book ‘superheroes’ to
reconsider their actions and to act in more rational and responsible (ironically,
more masculine?) ways. Put bluntly, in this respect the fathers’ rights discourse ill-
fits, and speaks in a different register to, the dominant nomos and narrative!!8 of
contemporary family law policy.

There is considerable evidence to suggest that the UK FRM has, to degrees,
shaped and influenced the broader cultural context in which a range of debates
about family law reform are now taking place; that they have, in particular, cre-
ated a pressure to reform the system.'!® Their direct impact and influence, how-
ever, appears to have been limited. More research is needed on whether the
re-articulation of the narratives of justice, care and welfare advanced by fathers
might be reflecting the emergence of a different consciousness on the part of men
in a more general sense; or, in contrast to such a (pro-feminist?) ‘embrace of
responsibility’ on the part of men, whether what might actually be happening in
this area is a more familiar articulation of an essentially self-interested form of
power.!20 Yet ultimately, as Day Sclater argues, perhaps real change will require
that parents ‘of whatever gender’ engage with these questions of emotion and:

find better ways of dealing with the vulnerabilities that separation throws up. We must
learn to grieve our losses without acting out or dumping on the children. We can’t go

116 R Cover, ‘Violence and the Word’ (1986) 95 Yale Law Review 1601.

17 For example: W de Haan and I Loader, ‘On the Emotions of Crime and Punishment and Social
Control’ (2002) 6(3) Theoretical Criminology 243; K Laster and P O’Malley, ‘Sensitive New-Age Laws:
the Reassertion of Emotionality in Law’ (1996) 24 International Journal of the Sociology of Law 21.

18R Cover, ‘Nomos and Narrative’ (1983) 97 Harvard Law Review 4.

119 Evident, for example, in the contributions to ‘Forgotten Fathers?” The 5Live Report, above n 22. See
further work cited above: also B Neale, ] Flowerdew and C Smart, ‘Drifting Towards Shared Residence?’
[2003] Family Law 904.

120 Smart, above n 112; also C Smart, ‘Equal Shares: Rights for Fathers or Recognition for Children?’
(2004) 24(4) Critical Social Policy 484.
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on disowning our feelings, imagining that our children, not us, are the vulnerable ones
... These are the displaced emotions that fuel legal battles. That’s why changing the law
won’t solve the real problems that fathers face. Solving those is much more difficult,
because it means confronting ourselves.'?!

This chapter broadly supports the claims of those who have suggested that the
new fatherhood ideology has led in practice to a devaluing of the social impor-
tance of mothers and mothering. Importantly, however, and whatever the fate of
a specific group such as F4] might be, it is unlikely that the wider issues raised by
fathers’ rights agendas will ‘go away’ in the UK. In the light of the arguments pre-
sented here it is possible that these concerns will be with us for some time and
may well, indeed, intensify in years to come. This chapter has presented an
attempt to advance understanding of these debates; to question what they can tell
us—and what they do not tell us—about the changing nature of family practices;
about love, pain, loss and desire.

121SD Sclater, ‘Families Reunited’ (2003) FQ: The Magazine For Modern Dads (Winter) 56.
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Adopting ‘Equality Tools’ from the
Toolboxes of their Predecessors:
The Fathers’ Rights Movement in
the United States

JOCELYN ELISE CROWLEY

Over the past several decades, the United States has witnessed a massive increase
in the number of children growing up in single-parent families.! In 1970, approx-
imately 8.4 per cent of all children lived with only one parent. By 2003, that num-
ber had escalated to 27.5 per cent.> These statistics have been propelled by two
simultaneous trends: a rising divorce rate, as well as a surge in the number of chil-
dren born out of wedlock. Given this dramatic change in the socio-demographic
landscape, the central question facing policymakers has been how to care physi-
cally and financially for these children. During the early 1970s, prevailing social
mores dictated that the division of responsibilities between the sexes would be
fairly clear-cut: mothers would be the primary physical caretakers, while fathers
would be the primary financial caretakers. These distinct roles hardened over time
as judges continued predominantly to award residential custody to mothers, while
federal and state legislators added stricter enforcement teeth to the then-evolving
child support system in pursuing monetary assistance from fathers.

By the early 1990s, however, these rigid boundaries of responsibility were under
increasing attack from fathers’ rights groups who demanded expanded opportu-
nities to parent.® The ‘helping professions) including psychologists, mediators and

I CR Daniels, ‘Introduction’ in CR Daniels (ed), Lost Fathers (New York, St Martin’s Press, 1998).

2US Census Bureau, America’s Families and Living Arrangements: 2003, Annual Social and
Economic Supplement, Current Population Series, Current Population Reports, P20-553 and earlier
reports (2003). The most recent statistics from the Census Bureau demonstrate the intransigence of
these early decisions. By 2002, approximately 84% of all custodial parents were mothers, while only
16% were fathers; see T Grall, Custodial Mothers and Fathers and their Child Support: 2001 (2003)
Current Population Reports, US Census Bureau, P60-225. In this chapter, therefore, I will use the terms
‘custodial parent, ‘woman’ and ‘mother’ interchangeably, and ‘non-custodial parent, ‘man’ and ‘father’
interchangeably.

3 JE Crowley, The Politics of Child Support in America (New York, Cambridge University Press, 2003).
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social workers, reinforced this perspective by pointing out that there were both
legal and emotional consequences to a familial breakdown.* While lawyers could
settle the legal questions, both parents had to be equally responsible for promot-
ing personal recovery and ultimately proper developmental growth for all
involved children. Armed with this new world view, and backed by these profes-
sional opinions, fathers’ rights groups quickly moved into the public policy arena
in order to transform what they characterised as outdated and potentially damag-
ing practices of restricting children’s access to one parent.

How did this revolution in public debate take place? More specifically, how have
fathers’ rights groups used the historical experience of previous social movements
in building their case for reform? This analysis begins to answer these questions by
first providing a brief history of fathers’ rights groups in the United States, along
with a presentation of their most commonly-held views on child support and child
custody reform. Second, this chapter will review the methodology involved in the
data collection effort completed here, which included conducting 158 in-depth
interviews of fathers’ rights activists located across the United States in 2003.
Researchers have recently expended considerable effort in mapping out the lives of
divorced fathers and poor, unmarried fathers in great detail.> However, beyond
sketching out their child support and child custody views, no scholar has focused
on securing a large, primary data set from the highly motivated and highly politi-
cised men involved in America’s fathers’ rights groups. In addition, no scholar has
asked these men to situate their campaign for equal rights in the context of other
social movements that have come before them, a ‘learning framework’ which is
only starting to be developed in the social movement literature overall. This study
thus fills these voids. Third, this chapter will present the results of the study, which
illustrate what fathers’ rights groups have learned from the equality-based civil
rights movements undertaken by gays/lesbians, Black Americans, and women that
have come before them. Finally, this analysis concludes by discussing the policy
implications of fathers’ rights groups’ claims in the years to come.

Fathers’ Rights Groups in the United States:
An Introduction

Modern fathers’ rights groups in the United States resulted from the convergence
of three previous threads of male-based activism. The first thread was the divorce

*MA Fineman, The Illusion of Equality: The Rhetoric and Reality of Divorce Reform (Chicago,
University of Chicago Press, 1991).

T Arendell, Fathers and Divorce (Thousand Oaks, CA, Sage, 1995); M Waller, My Baby’s Father:
Unmarried Parents and Paternal Responsibility (Ithaca, NY, Cornell University Press, 2002).
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reform movement, which began in the 1960s.° Participants in these groups, such
as the Divorce Racket Busters, drew attention to what they viewed as discrimina-
tory treatment in the court system after a family breakdown, which frequently
resulted in men’s financial and emotional devastation. They advocated for the
institution of a much more humane system of resolving family disputes, such as
mediation. The second thread behind the fathers” rights movement began with
those involved in men’s rights activism in the 1970s and beyond. Groups such as
the Coalition of Free Men and MEN International argued that ‘men have a right
to be men’ and cautioned against what they perceived as the emasculating excesses
of the feminist movement.” The final contributory thread involved the rise of reli-
gious groups, such as the Christian Promise Keepers and participants in the
Million Man March. These groups emerged in the 1990s to promote male respon-
sibility consistent with what their members perceived to be God’s plan for an
appropriate and proper family order.?

While each thread focused most specifically on its own priorities as outlined
above, they each shared a common belief in the capacity of all men to renew their
commitment to the moral and legal enterprise of fatherhood. These unifying
beliefs provided a common ideological foundation as well as the beginnings of a
membership base to modern fathers’ rights groups in the United States, which
really intensified in terms of grassroots mobilisation during the 1990s.° Because
these groups emerged from the bottom-up without a centralised, co-ordinated
master plan, they have come to assume a variety of organisational forms. Some,
such as the American Coalition for Fathers and Children (ACFC), are strictly
national in scope and work as umbrella structures to bring both local groups and
individuals together to strive towards one unified, pro-fatherhood agenda.!”
Others, such as the Children’s Rights Council (CRC), have a national office along
with state-level chapters.!! In this way, they hope to reshape policy in Washington,
DC as well as at lower levels of government. The most common structure, however,

¢ Crowley, above n 3.

7 For examples of writing in this tradition, see H Goldberg, The Hazards of Being Male: Surviving
the Myth of Masculine Privilege (New York, Signet, 1976); F Baumli (ed), Men Freeing Men: Exploding
the Myth of the Traditional Male (Jersey City, NJ, New Atlantis, 1985); W Farrell, The Myth of Male
Power: Why Men are the Disposable Sex (New York, Simon & Schuster, 1993).

8 S Coltrane, ‘Marketing the Marriage Solution: Misplaced Simplicity in the Politics of Fatherhood’
(2001) 44 Sociological Perspectives 387; A Quicke and K Robinson, ‘Keeping the Promise of the Moral
Majority: A Historical Critical Comparison of the Promise Keepers and the Christian Coalition,
1989-1998 in DS Claussen (ed), The Promise Keepers: Essays on Masculinity and Christianity
(Jefferson, NJ, McFarland and Company, 2000); SD Johnson, ‘Who Supports the Promise Keepers?’
(2001) 61 Sociology of Religion 93; GK Baker-Fletcher (ed), Black Religion after the Million Man March
(Maryknoll, NY, Orbis, 1998).

° D Blankenhorn, Fatherless America: Confronting our Most Urgent Social Problem (New York, Basic
Books 1995); W Horn, ‘Did You Say “Movement”?” in W Horn, D Blankenhorn and MB Pearlstein
(eds), The Fatherhood Movement: A Call to Action (Lanham, MD, Lexington Books, 1999).

10 See http://www.acfc.org.
11 See http://www.gocrc.com.
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is simply a state-level organisation with local chapters, such as Louisiana Dads,
Parents and Children for Equality (PACE) in Ohio, and Fathers Are Parents, Too
(FAPT) in Georgia.!? This organisational form enables members to pool all of
their resources to influence state legislatures and state courts, the primary arenas
for family policymaking in the United States.!?

Given these structures, how do these groups operate on a day-to-day basis, and
what are their primary goals? Local chapters, the workhorses of these organisa-
tions, generally meet monthly in donated church spaces, public libraries, private
residences, or local places of business.!* Their meetings usually last from one to two
hours in length, during which a group leader along with group members discuss a
variety of topics. Personal case management, whereby members ask other attendees
for advice regarding court processes, constitutes a substantial part of each meeting.
Also important is the emotional support that the members provide to one another
regarding their interactions with their former partners and with their children. Of
course, the groups also use a significant amount of their meeting time to devise leg-
islative as well as judicial strategies which aim to affect public policy. Their efforts
have not gone unnoticed. In the areas of child support and child custody, fathers’
rights groups have carved out detailed policy positions which are becoming
increasingly influential in American politics. Indeed, while their support bases may
come from different parts of the country, fathers’ rights groups show a remarkable
degree of homogeneity in their views on these two topics, which they hope will
make them even more successful in pressing forward with their claims.

Issue 1: Child Support Reform

One of the most significant areas of reform for fathers’ rights groups in the United
States is child support law. Currently, the states and the federal government work
in conjunction in all aspects of enforcing support, from parental location to pater-
nity establishment (which has gradually moved from the courts to administrative
processing), to the creation of awards and, finally, to collections.! In its totality,
the child support programme served close to 16 million families and collected
$21.2 billion in support in the fiscal year 2003.16

12 See http://www.ladads.org, http://www.pacegroup.org, and http://www.fapt.org.

B JE Crowley, ‘Organizational Responses to the Fatherhood Crisis: The Case of Fathers’ Rights
Groups in the United States’ (2006) 39 Marriage and Family Review 99.

!4 This description of the group meetings is from JE Crowley, book manuscript entitled More than
a Paycheck: Fathers’ Rights Groups in America, in preparation.

15 JE Crowley, ‘Supervised Devolution: The Case of Child Support Enforcement’ (2000) 30 Publius:
The Journal of Federalism 99; JE Crowley, ‘Who Institutionalizes Institutions? The Case of Paternity
Establishment in the United States’ (2001) 82 Social Science Quarterly 312; JE Crowley, ‘The Rise and
Fall of Court Prerogatives in Paternity Establishment’ (2002) 23 Justice System Journal 363.

16 Office of Child Support Enforcement (OCSE), Child Support Enforcement FY 2003 Preliminary
Data Report (2004).
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The legal expansiveness of the programme, however, did not emerge
overnight; instead, the growth in its capacity and reach has been incremental in
nature. Prior to the Social Security Amendments of 1975, decisions on whether,
when, and how much child support to award to single-parent families—most
often mothers—were made by individual judges.!” As a result of this decen-
tralised system, judges held an enormous amount of power over the lives of fam-
ilies falling within their jurisdiction. By passing the 1975 law, Congress attempted
to institute more uniformity in the treatment of these cases. In brief, this law cre-
ated the first Federal Office of Child Support Enforcement in Washington, DC,
and instructed the fifty states to form their own partnering agencies.'® While the
original intent of lawmakers was to pursue fathers of children receiving welfare,
or Aid to Families with Dependent Children (AFDC), in order to recoup these
public expenditures, the programme became so popular that working, middle
and upper class women wished to be included as programme beneficiaries as
well.?? They achieved this victory with the Child Support Enforcement
Amendments of 1984, which mandated that the states provide equal paternity
establishment, order creation and enforcement vehicles for all women, regardless
of class.?

The Family Support Act of 1988 went even further in promoting uniformity by
requiring automatic wage withholding in all new cases, so that single-parent fam-
ilies would be less likely to miss any payments.?! Perhaps even more importantly,
the Family Support Act of 1988 mandated that the states develop and utilise new
child support award guidelines for their clientele across the board. In response to
this law, the states gradually converged upon four guideline models: the percent-
age-of-income standard, the income shares model, the Melson formula, and a
hybrid formula.?? The percentage-of-income standard is the most straightfor-
ward, in that fathers simply pay a set percentage of their earnings to their children.
As the number of children increases, so the percentage increases as well. Slightly
more complex is the income shares model, which is based on the idea that a child
should receive the same proportion of a parent’s income that would have resulted
if the family had remained intact. By this method, the parents’ earnings are added

17 See Public Law 93-647.

18] Garfinkel, DR Meyer, and SS McLanahan, ‘A Brief History of Child Support Policies in the
United States’ in I Garfinkel, SS McLanahan, DR Meyer and JA Seltzer (eds), Fathers Under Fire: The
Revolution in Child Support Enforcement (New York, Russell Sage, 1998).

19JE Crowley, ‘The Gentrification of Child Support Enforcement Services, 1950-1984" (2003) 77
Social Services Review 585.

20 See Public Law 98-378.

21 See Public Law 100-485.

22T Venohr and RG Williams, “The Implementation and Periodic Review of State Child Support
Guidelines’ (1999) 33 Family Law Quarterly 7; See also the National Conference of State Legislatures
for tables that categorise each state by guideline adopted at http://www.ncsl.org/programs/cyf/
models.htm.
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together to create a clearly specified childrearing sum, and then each parent’s
share is pro-rated based on his/her income. The Melson formula acknowledges
that after a family dissolves, each parent must be able to afford to live independ-
ently. Once this ‘self-reserve’ is taken into account, the formula calculates an award
based on a child’s needs and a standard of living adjustment. Finally, some states
rely on a hybrid system, using the percentage-of-income standard when fathers
fall below a certain level of income, and the income shares model when they earn
above that level.

Once these guidelines were in place, Congress continued to pass major legisla-
tion throughout the following years to strengthen the enforcement system fur-
ther.?? For example, the Child Support Recovery Act of 1992 imposed a federal
criminal penalty on those guilty of the nonpayment of interstate support, and
the Ted Weiss Child Support Enforcement Act of 1992 amended existing law to
require that all consumer credit agencies report child support delinquencies on
their official statements.?* The Full Faith and Debt for Child Support Orders Act
of 1994 clarified interstate issues of support jurisdiction, and the Bankruptcy
Reform Act of 1994 prevented individuals from discharging their child support
obligations in bankruptcy proceedings.?® Finally, the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 required all states to report new
hires to state employment agencies in order to expedite seamless wage withhold-
ing; the Deadbeat Parents Punishment Act of 1998 imposed a maximum two-
year imprisonment penalty on parents willfully avoiding at least $5,000 in
interstate support; and the Child Support Performance and Incentive Act of 1998
created new financial incentives to encourage efficiency among the state child
support agencies.?®

Not unexpectedly, as the penalties for noncompliance have toughened over the
years, fathers’ rights groups in the United States have become increasingly vocal
about their dissatisfaction with the child support system.?” In setting the stage for
their claims, these groups maintain that men and women have equal opportuni-
ties to thrive in the economic sphere. Child support is thus an anachronistic
holdover from an era when many women chose to be homemakers, or when they
faced severe discrimination in the labour market. Disregarding research that
demonstrates that women continue to face barriers to upward mobility, pay
inequality, and occupational segregation both before and after familial disrup-
tion, fathers’ rights groups assert that child support policy must recognise the

23 The Green Book: Background Material and Data on the Programs within the Jurisdiction of the
Committee on Ways and Means (Washington, DC, US Government Printing Office, 2004).

24 See Public Laws 102-521 and 102-537, respectively.

25 See Public Laws 103-383 and 103-394, respectively.

26 See Public Laws 104-193, 105-187, and 105-200, respectively.

7S Coltrane and N Hickman, ‘The Rhetoric of Rights and Needs: Moral Discourse in the Reform
of Child Custody and Child Support Laws’ (1992) 39 Social Problems 400.
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level economic playing field between the sexes that they argue is now in
existence.?

How should this transformation in policy be accomplished? While some desire
the complete abolition of the child support programme, the majority of fathers’
rights activists make what they view as two more moderate suggestions for
reform.? First, they maintain that the child support system discriminates against
them in favour of mothers in both the mathematical formulas that are used to cal-
culate awards and in the tax codes. In terms of setting awards, most states treat
children as adding a per capita cost to maintaining the custodial parent’s house-
hold, rather than a marginal cost to the expenses of a household. By using the per
capita method, states are continuously and inequitably overcharging well-mean-
ing fathers in order to benefit mothers. In addition, most states calculate child
support obligations based on a father’s gross income rather than net income. This
practice again creates a substantial financial burden for all fathers, as their gross
income can be radically different from their net, take-home pay. Finally, custodial
parents receive the majority of tax breaks related to having children in their
homes in the United States, such as the favourable head of household status, child
care tax credits, earned income tax credits, and other types of exemptions. In fact,
by law, non-custodial parents can make none of these claims.>® Through all of
these practices, fathers’ rights groups argue, the child support system continues
unfairly to deplete the monetary resources of men across the country, some of
whom will never recover their previous financial independence.

Second, fathers’ rights activists argue that child support is simply alimony, or exor-
bitant and unnecessary spousal support, in disguise.! In other words, women use
this money to benefit themselves, not their children. This issue, they assert, should
trouble all those concerned with protecting individual liberty and freedom from the
government’s pernicious inclination to redistribute wealth. To guarantee that child
support monies are spent only on children, rather than on their ex-partners, several
fathers’ rights groups have advocated for the creation of accountability systems.
These systems would take the form of a special type of credit/debit card or receipt
system that would guarantee that all money sent as ‘child support’ could only be
spent on child-related activities. In this way, men would no longer be discriminated
against and forced inappropriately to transfer money to women.

28 Women in the Labor Force: A Databook (Washington, DC, Bureau of Labor Statistics, United States
Department of Labor, 2004); KC Holden and PJ Smock, ‘The Economic Costs of Marital Dissolution:
Why Do Women Bear a Disproportionate Cost?” (1991) 17 Annual Review of Sociology 51; P] Smock,
‘Gender and the Short-Run Economic Consequences of Marital Disruption’ (1994) 73 Social Forces
243; SM Bianchi, L Subaiya and ] Kahn, ‘The Gender Gap in the Economic Well-Being of Nonresident
Fathers and Custodial Mothers’ (1999) 36 Demography 195.

29 Crowley, above n 3.

30'S Braver and D O’Connell, Divorced Dads: Shattering the Myths (New York, Tarcher-Putnam, 1998).

3 MA Fineman, The Neutered Mother, the Sexual Family, and Other Twentieth Century Tragedies
(New York, Routledge, 1995).
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Issue 2: Child Custody Reform

In addition to child support reform, fathers’ rights groups have also become increas-
ingly active on child custody issues.>? There are two types of joint custody in exis-
tence in the United States today: joint legal and joint physical.?® Joint legal custody
pertains to shared parental authority over the major decisions affecting the child’s
life, and joint physical custody refers to a child spending relatively equal amounts of
time in each parent’s household. Currently, thirty-eight states have some type of
joint custody legislation in place, although the strictness of how these standards are
written varies.** For example, some states promote maximally feasible joint physical
custody, while others only promote such a standard if both parents agree.

Joint custody laws in the United States have taken many decades to evolve into
their present form. During the early 20th century, the tender years doctrine pre-
vailed, which argued that young children had special needs that could only be sat-
isfied by their mothers.>> By the 1960s, however, state legislators became
uncomfortable with this doctrine as it relied on the increasingly suspect ‘innate’
traits of women as better nurturers and caregivers. By the beginning of the 1980s,
legislators moved to the ‘best interest of the child’ standard. Under this model, the
parent who could provide the home that was most suitable for the child would be
awarded custody.>® A whole host of factors would define this ‘best interest, such
as each parent’s capacity to contribute to the child’s physical and mental health,
emotional and spiritual well-being, and intellectual growth.?’

While these changes in standards moved custody decisions to more neutral ter-
ritory on paper, day-to-day judgments issued by the courts continued overwhelm-
ingly to place children with the mother. In response, fathers’ rights groups once
again started to formulate their objections to this state of affairs.?® In their view,
mothers still predominantly received custody because judges have refused to treat
fathers equally in the courtroom. There remains, in a very real sense for these
groups, a strong sense of bias against men who wish to pursue joint or sole cus-
tody arrangements with their former partners. As in the case of child support

32 Crowley, above n 3.

3 See generally LD Elrod, Child Custody, Practice and Procedure (Clark Boardman Callaghan, 1993
and Supp 2002).

*See the Children’s Rights Council’s data on joint custody laws in the states at
http://www.gocrc.com.

3 E Ellis, Divorce Wars: Interventions with Families in Conflict (Washington, DC, American
Psychological Association, 2000); DA Luepnitz, Child Custody (Lexington, MD, DC Heath and
Company, 1982).

3¢S Brown, ‘Changes in Laws Governing Divorce: An Evaluation of Joint Custody Presumptions’
(1984) 5 Journal of Family Issues 200; MA Mason, The Custody Wars: Why Children are Losing the Legal
Battle and What We Can Do About It (New York, Basic Books, 1999).

7S May, ‘Child Custody and Visitation’ (2001) 2 Georgetown Journal of Gender and the Law 382.
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enforcement, where fathers’ rights groups argue that men and women are already
equal in the economic sphere, in the custody arena, fathers’ rights groups main-
tain that men and women are already equal in the childrearing arena. Contrary to
much academic evidence that suggests that women still do the majority of work
in raising children when families are intact, fathers’ rights activists testify to their
complete parental engagement—past, present, and future—that should not be
breached by the legislative and judicial branches of government.*

In order to ensure greater equality between the sexes in custody matters, fathers’
rights activists make two concrete policy recommendations. As a starting point, they
insist that unless one parent is proven unfit, there should be a standard presumption
of 50-50 joint custody—both legal and physical—in all of the states.*’ In the American
court system, judges have wide-ranging authority over matters such as child place-
ment. Therefore, even when the law changed to the seemingly gender-neutral ‘best
interest’ standard, fathers’ rights groups point out, judges did not have to alter their
behaviour. The reasons behind this intransigence were manifold, including the per-
sonal preferences of parents and child, competing work-related commitments of
mother and father, traditionalism, and most importantly according to fathers’ rights
activists, simple bias. Activists declare that they are just as skilled as women in raising
children, and that the only way this aptitude will be recognised across the country is if
the legislatures pass and judges uphold strong joint custody legislation.

The second policy recommendation in this area revolves around the concept of
shared parenting.! For many couples, co-ordinating living arrangements for their
children may be challenging. Parents may reside geographically far apart or work
odd hours. To accommodate these parents, fathers’ rights activists argue, judges
need to be much more flexible in allocating children’s time. In the past, judges have
awarded most fathers a standard visitation schedule with their children; in general,
this has meant that fathers tend to spend every Wednesday night and every other
weekend with their children. Shared parenting implies much more fatherly
involvement, ranging from 20 to 49 per cent of the child’s time (with under 20 per
cent, or 73 overnights, defined as traditional or uncompensated visitation). Of
course, since children are spending more time with their fathers, activists argue
that these men’s child support obligations should be reduced as well.

In fact, with the exception of Minnesota, the states have already moved in this
direction.*> Some states rely on a ‘deviation’ system, whereby judges agree to con-
sider claims related to a downward support modification if requested by one par-
ent. The remaining states that consider these types of adjustments use a variety of

3 JF Sandberg and SL Hofferth, ‘Changes in Children’s Time with Parents: United States, 1981-1997°
(2001) 38 Demography 423; LC Sayer, SM Bianchi and JP Robinson, ‘Are Parents Investing Less Time in
Children? (2004) 110 American Journal of Sociology 1; Coltrane and Hickman, above n 27.

40 Crowley, above n 14.

41 MS Melli, ‘Guideline Review: Child Support and Time-sharing by Parents’ (1999) 33 Family Law
Quarterly 219.

42 See the National Conference of State Legislatures for tables that list these formulas by state at
http://www.ncsl.org/programs/cyf/shared.htm.
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formulas that can be applied systematically across cases. The cross-credit
approach, used in states such as Oklahoma and New Mexico, establishes a support
order based on each parent’s income and then allocates financial credits to each
parent based on the amount of actual time spent with the children. Alternatively,
states such as Hawaii and Montana compensate non-custodial parents based on
the number of overnights the children spend with them. Still other states allow
some categories of costs to be compensated when the children spend substantial
time with the non-custodial parent, or employ another type of mathematical
equation to transfer support dollars from mothers back to fathers when the chil-
dren are in their care. While not guaranteeing 50-50 physical placement, these
changes, according to fathers’ rights groups, represent real progress towards the
goal of equality with women in all childrearing responsibilities.

Methodology: Casting a Deep Net Through
In-Depth Interviews

From this background of understanding their policy positions in general, this
study then sought to speak with actual members of fathers’ rights groups to
understand how they use discourse from previous American social movements to
frame their current activism. There were four central steps in collecting data on
this population: selecting a target set of groups to study, accessing members
within these groups, conducting the actual interviews, and analysing the results.
First, in selecting groups to study, I searched the Internet and non-profit directo-
ries for groups currently in operation. This task was complicated by several fac-
tors. Groups label themselves in unique ways that tend to obfuscate their agendas;
some choose to be called ‘fathers’ rights’ groups, while others prefer the term ‘chil-
dren’s rights’ group. Another challenge was that some of these groups meet only
in the cyber-world rather than the ‘real world’; this was a cause for concern as I
was also interested in understanding interpersonal, organisational dynamics for
my larger project on fathers’ rights.*> To overcome these problems, I decided to
examine only organisations interested primarily in child support and child cus-
tody reform, rather than similarly named groups that focus on related issues, such
as domestic violence legal reform and paternity fraud. In addition, I sought to
focus only on groups with a ‘real world” membership. In other words, members
had to meet in person on a consistent basis in order to qualify for this study. At
the end of this process, I had a sampling pool of 50 groups to investigate.

The second task was accessing the members within these groups. I accomplished
this by contacting the leader of each organisation via e-mail, letter and/or telephone

43 Crowley, above n 14.
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with information about the research project. Negative responses and non-contacts
reduced my final sample to 26 groups located across the United States. After inter-
viewing each leader, I typically placed an announcement on the group’s website or
sent an e-mail message regarding my request for respondents to the group’s listserv.
However, in the case of eight groups which I observed as part of my larger project
on fathers’ rights in the United States, I simply passed around a sign-up sheet
requesting participants. This ‘snowball sampling’ technique produced a total of 158
respondents who each agreed to a one-hour, tape-recorded, telephone-based inter-
view. The sample overall reflects the relatively privileged nature of these members,
with the majority of respondents identifying themselves as white, possessing some
college education, and holding a white-collar job (see Table 1).

Table 1: Sociodemographic Characteristics of Fathers’ Rights Members Included in this
Study

Mean Age 46
Mean Number of Biological Children 2
Gender
Male 85%
Female 15%
Current Marital Status
Married 41%
Divorced/Separated 51%
Widowed/Single 8%
Race
Caucasian 87%
Black 8%
Hispanic 2%
Asian 1%
Multiple/Unspecified 1%
Refuse 1%
Education
High School Diploma/GED 9%
Associate’s Degree/Some College/Vocational Training 31%
Bachelor's Degree 30%
Graduate Degree (Master's, Doctorate, or Professional) 30%
Employment
White Collar 78%
Blue Collar 13%
Retired 6%
Unemployed/Student/Volunteer 3%

Sample Size 158
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Third, I asked all of my respondents questions on either five or six topical areas,
of which their attitudes towards other social movements emerged in our discus-
sion of the fifth category, ‘Political Behaviour (1) Demographics, (2) Group
Patterns of Recruitment and Goals, (3) Relationships with Past Partners, (4)
Relationships with Children, (5) Political Behaviour, and (6) Challenges Related
to Leadership (asked of leaders only). The specific question within Category 5 that
elicited the largest percentage of responses asked participants whether or not they
believed that fathers’ rights groups constituted a ground-breaking social move-
ment in the United States. Participants used this opportunity to compare their
activities with other social movements in American history.

Fourth, all of these taped interviews were professionally transcribed. I then
used grounded theory methods to analyse all of the data relating to how these
respondents conceptualised their activities in the context of the social movements
that have come before them.** The software program Atlas.ti helped in aggregat-
ing the most important themes that emerged across the interviews. Finally, all
respondent names as well as other key identifying characteristics were changed to
protect their confidentiality.*®

Results: Fathers’ Rights Activists as Standing on the
Shoulders of Giants?

In crafting their views about public policy, fathers’ rights activists draw heavily on
the legacies of gay/lesbian, Black Civil Rights, and women’s movements in the
United States.*® At the most macro-level, social movement scholars have noted
that any type of rights-based political activity can have strong reverberations
beyond the singular issue domain which is presently being contested. In one
dominant view, protests by one collectivity create opportunities for other
aggrieved groups by signaling that the current political order is unstable and ripe
for challenge.*’ In other words, mobilisation by previous activists provides infor-
mation to future activists that political transformation in a variety of issue arenas
is, in fact, possible.

44 A Strauss and ] Corbin, Basics of Grounded Theory: Grounded Theory Procedures and Techniques
(Newbury Park, CA, Sage, 1990).

45 Note that the groups that were cited at the beginning of the article in describing the policy positions
of fathers’ rights groups more generally are not necessarily those sampled in the interviews reported here.

46 Arendell, above n 5, briefly describes some of these views in her work on divorced men more generally.

47S Tarrow, Power in Movement: Social Movements, Collective Action and Politics (New York,
Cambridge University Press, 1994); C Conell and S Cohn, ‘Learning from Other People’s Actions:
Environmental Variation and Diffusion in French Coal Mine Strikes, 1890-1935’ (1995) 101 American
Journal of Sociology 366.
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But prior cycles of movement activity do much more than simply plant the seed
of potential change among emerging groups; older movements can also offer their
younger counterparts insights into the precise philosophical and action-based
repertoires that can prove necessary in achieving legitimacy and reform.*’® More
specifically, social movement theorists have described the process of collective
action ‘framing’ to encompass the entire evolutionary trajectory whereby a set of
individuals within society come to see a particularised system of citizenry rela-
tions as unjust and then attempt to do something about it.*® Not all of this work,
however, must be innovative. Frames may become ‘modular’ or available for
adoption, modification and reinterpretation across time and space.* In the case
of fathers’ rights groups, modular framing is definitely apparent in that the
gay/lesbian, Black Civil Rights and women’s movements have each provided
fathers’ rights groups with the foundation for their equality-based mobilisation
campaigns in the areas of child support and child custody in three primary ways:
(1) the construction of morality arguments; (2) the formulation of strategic
options; and (3) the motivation to protect themselves against their political foes.

Prior Movements Help Fathers’ Rights Activists to Make their
Own Morality Arguments

The first way in which fathers’ rights activists depend on the historical precedent
of other American social movements is by drawing a parallel claim as to the moral
rectitude of their cause. As one activist named Daniel points out, both women and
Black Americans have stood up for a similar cause of freedom at different times
over the past two hundred years.

Men and women don’t want to see people taken advantage of—they want to go with
what the truth is. And when the truth is being distorted and corruption exists, I think
these people rally behind what is right ... I took an interest in the tragedy of the Civil
War ... Of course, that was a springboard for the women’s movement which was
[inspired by] Clara Barton and several other women and [the Civil Rights Movement
which was inspired by] several Blacks like Frederick Douglass ... The more I pressed
into it, the more you see how they overcame [injustice] ... People [were] just outraged
by [by these past injustices]. The American dream is what we all want.

472 M Berbrier, ‘Making Minorities: Cultural Space, Stigma Tranformation Frames, and the
Categorical Status Claims of Deaf, Gay, and White Supremacist Activists in late Twentieth Century
America’ (2002) 17 Sociological Forum 553.

48 R Benford and D Snow, ‘Framing Processes and Social Movements: An Overview and Assessment’
(2000) 26 Annual Review of Sociology 611.

4D McAdam and D Rucht, ‘Cross National Diffusion of Social Movement Ideas’ (1993) 528 The
Annals of The American Academy of Political and Social Science 56; DS Meyer and N Whittier, ‘Social
Movement Spillover’ (1994) 41 Social Problems 277; S Tarrow, ‘Modular Collective Action and the Rise
of the Social Movement: Why the French Revolution was Not Enough’ (1993) 21 Politics and Society 69.
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While Daniel casts his claim for fathers’ rights in the context of the ‘American
dream), another respondent named Jordan situates his rights-based assertions in
the context of what he believes to be universal human capacities; that is, that all
individuals, regardless of sex, have the ability to care for and love their children.
Here he points out that what fathers are going through today is similar to the
women’s movement of the early 20th century; both are movements to secure
additional liberty for their members.

[In] the US, it is so unfair that men, most of the time, are not given equal [time with
their children]. I [compare] it to the women’s rights [movement] of 100 years ago and
voting rights. Females weren’t allowed to vote, but now today good fathers and men are
not even given 50 per cent [time with] their children ... [That] is exactly why I think
that there is a [fathers’ rights] movement today. We are equal today and we love [our
children] just as much as [women do].

To Jordan, denying women the right to vote was an egregious moral error of the
past, just as denying fathers the right to parent is an egregious moral error in the
present. In a similar way, Marco, another fathers’ rights activist, compares his sup-
port for the cause in relation to the quest for gay/lesbian rights in America. In his
view, both causes are moral and just, but have tended to be hidden from public
discussion. The major difference between the movements now is that while the
gay/lesbian community has begun successfully to air and address its main con-
cerns, fathers have remained conspicuously silent. He concludes that without an
extensive debate about fathers’ concerns, families will continue to suffer from the
devastating effects of inappropriate governmental intervention in the areas of
child support and child custody.

Back in 1994, I made a vow that I would tell two people [about fathers’ rights] a day.
I said, ’'m going to tell two people every day about the horror that our social infra-
structure is doing to the American family. And I don’t always do that, but you’re the
second person I talked to today ... It’s almost like the gays from 8 years ago or 9 years
ago; until you come out of the closet and until people have a social dialogue about it,
[things are] not going to change ... Until the dialogue gets out there and until [our
cause] becomes a social dialogue, it’s not going to change.

Like many of his counterparts in these organisations, Marco reflects a willingness to
do his part to achieve his vision of a just society. And in all of the above cases, fathers
claim that they have an equivalent moral right to equality within the family as Blacks,
women, and gays/lesbians have earned within contemporary American society.
Other activists go even further, however, by insisting that fathers experience worse
social circumstances than other groups who ultimately formed social movements in
America. Ignorant or uninformed about the historical evidence that documents in
detail how Black slave children were ripped apart from their families prior to the
Civil War, a respondent named Harvey argues that current social policy in the



Adopting ‘Equality Tools” from the Toolboxes of their Predecessors 93

United States represents the most horrific form of governmental abuse possible.
According to Harvey, family policy today inexcusably tears children from their
fathers, which is more devastating than any discrimination Black Americans may
have faced in their own lives. To pursue their own moral cause, Harvey asserts that
fathers everywhere must unite in solidarity behind their own civil rights campaign.

[The] parents’ rights movement is the civil rights movement of this century ... Because
we’re seeing abuses that are even worse than racial [discrimination]. We transcend race
on this issue. The Blacks were never stripped of their children to steal money from
them. It’s worse in a lot of ways than the original [Black] Civil Rights Movement ...
Slowly but surely, though, [things will change]. Once we win some major lawsuits, [our
movement] will pick up. I think you probably notice when you look at this movement
compared to the Civil Rights Movement, we’re as organised as they were in the early
1950s. We're kind of fractured; there is [disagreement] amongst other organizations as
to what the primary objective and methods should be. At heart, [though], [fathers’
rights groups] all have equality in mind.

Harvey claims that through disciplined action, fathers can turn their current cir-
cumstances around and correct this moral injustice. Another activist named
Nolan echoes this theme that other social movements had an ‘easy’ task before
them as compared with those facing contemporary fathers.

I am Southern man. I live in the South. The Black people and the white people get along
wonderfully. I have cousins that are Black; they have cousins who are white. Now there are
Asians, Mexicans, and Arabs [here in the South]. The South is now inundated with the
whole world ... Tlive in a small city ... Back during segregation, all I know is what the old
people tell me. The Black people rode in the back of the bus and drank from Black foun-
tains. It was segregation, it was evil, and it was wrong. [Then] they stood up: the white
people, the Black people. [Black people] are human beings, and they are children of God,
too; they have a shot at [making it] and Darwin will take care of it. He has. There are bas-
ketball players making millions of dollars who are Black. The cream has risen to the top.
[Being a father] is a new form of segregation. God decided to make me a man. I am being
punished for God’s decision. Because I am a man, I am stripped of my children; I've lost
my children for over 10 years and have paid over $50,000 because I am a man—because
God decided to make me a father. That is just like God made you Black; you [must get to]
the back of the bus. There is no justice to that. Not only do I pay, but also my children pay.
You need your mom and dad; God made that. That wasn’t my decision.

In this statement, Nolan argues that what happened to Black Americans in the
form of segregation was inherently wrong and evil. But now, Black Americans
have expansive opportunities according to Nolan’s not-so-subtle racist views; they
can make millions of dollars playing basketball. Fathers, however, continue to
confront societal barriers because of ‘God’s decision’ to make them into men.
They are thus currently in a worse position than Black Americans, and only
through a strong moral crusade will they be able to change their lot.
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Prior Movements Help Fathers’ Rights Activists to Formulate their
Own Strategic Mobilisation Options

In addition to helping them to craft morality arguments on behalf of their cause,
prior social movements also offer fathers’ rights activists strategic blueprints for
actually carrying out their equal rights campaigns. To a respondent named Brent,
the current fathers’ rights movement is in disarray and could benefit from study-
ing the methods used by prior groups seeking social change. Here he describes the
activities surrounding the Million Dads March, an annual event (since 2002) held
in the nation’s capitol that attempts to bring disengaged fathers from all over the
country together to press policymakers for family law reform.

I do know that in the states here they need to get a lot more organized. I was at the
Million Dads March in DC on Father’s Day and it was very chaotic ... It wasn’t well
organized. A lot of the speakers were really shell-shocked guys. My heart went out to
them. There were a lot of these guys. The Australians are really organised; I was really sur-
prised by them. I [told the American guys] there, I said, “You want to make this work as
amovement? Study the civil rights movement, [and] study the gay rights movement. You
know? And study the women’s movements from the 1960s and 1970s.” You have to study
what worked and believe me, if the gay rights movement could work, you can make this
work because that was a tough sell. That was a really tough sell and they have gone from
being brutalised to being one of the most powerful lobbyists in the nation. They listened
to me, the guys that were organizing this ... and we will have to see what happens.

Jay, another respondent, echoes the need for greater organisation among fathers’
rights activists by pointing to the tactics pursued by other social movements in the
1960s. More specifically, women and Black Americans engaged in effective protest
strategies by most importantly ‘getting on the street’ with their grievances.

Well, from where I stand, the more people I talk to and I associate with, they all feel that
something needs to be done. Injustice has been going on for too long. [Fathers’ rights]
should be a movement just like, you know, I compare it with the women’s movement.
Women did not have [many] rights until the 1940s, 1950s, and 1960s. They got on the
street, they became active and they got their rights. So did the Blacks [through] the Civil
Rights Movement. They got their rights, they got what they were supposed to [get].
Men, who are 50 per cent of the population, and I am not saying that every man gets
divorced and has child custody fights, but a lot of them do ... Those men, unfortu-
nately, a lot of them, after they lose, they just pack up and go away ... That’s not the
right way [to behave]; they should fight not even for themselves, but for the future.

A major debate among fathers’ rights groups is exactly how far these protests
should go. Jay reveals his support for public demonstrations, but Ethan, another
activist, argues that these ‘street activities’ might not be enough to achieve the
desired effects.
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In the 1960s, during the [Black Civil Rights] Movement and riots, there [was] a grow-
ing awareness that something was wrong and we won’t stand for it ... [Now] people
realise the constitution isn’t being followed and people are starting to act on it ... It’s
not a good thing to discriminate ... We're seeing the social pathology that has come up
[by] not having parents involved, especially dads now, we’ve seen enough of this stuff
going on. We see the bad things happen and we need to do things about it. 've been
involved in protesting; other people are doing it. This fall 'm starting a major protest
right at the homes and offices of lawyers.

As Ethan declares, fathers must learn the important lessons of the Black Civil
Rights Movement where people gradually came to the conclusion that discrimi-
nation was wrong. In this view, riots played an important role in demonstrating
to others that there was a serious racial problem plaguing American society. While
not explicitly endorsing riots, Ethan claims that only through their own carefully
orchestrated protests against specific individuals—in this case, lawyers, who they
believe are particularly hostile to them in court—will fathers’ rights activists be
equally successful in convincing others as to the merits of their cause.

Understanding the nuts and bolts behind protest methods, however, is only
part of the solution for fathers who consider themselves aggrieved. Courage in
executing these tasks also matters. Carey, a father who had to fight for access to his
son and currently has a positive relationship with him, makes this precise argu-
ment when he calls for individuals to assume strong leadership roles as they wage
war against current family policy.

The joy that I've experienced by being able to actively participate with my son and be
able to, you know, go through what can be hell as a parent has led me to take the stand
that every parent deserves to be able to do this. There is no right of the government to
come in and tell you no, you can’t [be a father]. I joke with the guys who’ve got the suit
going on in the federal court now challenging [our state’s] custody law that I have the
brass ring [of custody arrangements] and I will stay with this until everyone has exactly
what I have ... It is unfortunate, but [it is] becoming the civil rights movement of the
new century versus the Civil Rights Movement that took place in the 1960s. [Far] too
many people [say], I've got what I need [from the courts] and boom, they disappear.
[They say], to heck with everybody else. That is wrong. It takes a few strong people. It
took a few strong people in the 1960s to stand up to get the rights for the Blacks. It is
going to take a few strong people to stand up and get that for all parents.

According to Carey, fathers’ rights groups suffer from the same ‘free-rider’ prob-
lem as other social movements. In other words, everyone wants to benefit from
the efforts of the movement, but no one wants to dedicate their own personal
time and resources towards effecting the desired change. As in previous social
movements, fathers’ rights groups need individuals to make sacrifices in terms of
planning and participating in new strategies if they truly wish to achieve their
goals.
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Prior Movements Teach Fathers’ Rights Activists that they Must
Protect Themselves Against their Political Foes

Interestingly, while many fathers’ rights activists point to previous social move-
ments in American history as models for both planning their own moral argu-
ments and plotting their own mobilisation strategies, other members conceptualise
prior movements in a very different way. One of the chief legacies of the activism
of the 1960s was that most groups that experienced some form of discrimination
had the capacity and legitimacy to organise their members and seek political
reform. While for the most part these changes were positive for American society,
fathers’ rights groups claim that in other cases—most frequently in the women’s
movement—members went ‘too far’ in asserting their demands, thereby depriving
other citizens of their right to freedom and happiness. Fathers must, therefore, pro-
tect themselves by forming a strong, countervailing movement on their own. An
activist named Christian articulates this view as he describes the spread of fathers’
groups all over the country. In explaining the impetus behind what he views as
widespread, father-centered mobilisation, he utilises the metaphor of a ‘pendulum’
of rights that has swung too far in favour of women’s rights.

[The] information that I get [is that] the same thing [mobilization] is happening all over
the place. There is a New Jersey organization just like ours. I have a newsletter that I read
once. It was 15-20 pages long. I heard the same sort of horror stories, the same kinds of
issues, the same kinds of pleas for help and information about how many people are
affected. I am on the internet and I hear from people in Georgia, California, and Arkansas.
It is happening everywhere. There are national organizations, there are national speakers,
[and] there are national writers who are devoting their careers and their lives to this issue.
This is the issue of our time. This is the equal rights [movement] of the 1960s. This is
finally equal rights catching up to both genders. Since the 1960s, we [have] had tremen-
dous progress, if you will, in terms of obtaining equal rights between the genders and
among the races, but few have realised how much the pendulum has swung the other way
in terms of the role women have in the family court system versus what men have. It is
high time we put our money where our mouth is in terms of equality in this country.

A respondent named Kip endorses Christian’s point on the ‘swinging pendulum’,
but actually goes a step further. He warns all women of the dangers of asking for
‘too many rights, because, inevitably, these rights will be rescinded in a political
backlash.

My theory on political science has always been that our political system works on a
pendulum system. If the pendulum were to hang straight and true, everything would
be rosy, but of course the pendulum never hangs straight and true. There are always
forces who are trying to pull it to one side or the other. The further you pull it one way
or the other, the more force that pendulum has when it comes back to neutral and
swings the other way. My own personal feeling is that the pendulum has swung too far
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into the area of women’s rights [due to the women’s movement] over the past 10-20
years and my fear is that it will swing too far the other way. I have daughters, I have sis-
ters, and [I have] cousins. I don’t think we need to go back to the 1950s when women
had no rights, but by the same token I don’t think we need to live in [the twenty-first
century] when men have no rights. I don’t think a lot of these women realise that the
more they pull that pendulum off to the side, the harder it’s going to swing back [with
the help of fathers’ rights groups] ... Eventually, it will swing back, it always does.

Like other activists, Christian and Kip express the idea that social movements can
go awry by insisting upon too many benefits at the expense of others. Interestingly,
both Christian and Kip also remark that these very same women advocating on
behalf of more rights do not yet ‘realise’ that their demands have gone too far.
There has to be a countervailing force, concretely in the form of a strong fathers’
rights movement, to help them understand the limitations of their claims.

Other activists agree that the women’s movement has placed women in a supe-
rior position vis a vis men, but that women are fully cognisant of this power. For
example, Barry claims that the women’s movement may have produced positive
results for society in the past, but now he believes that women have an advantaged
position in most areas of life, including work, home and, most importantly for
him, family policy.

Well, T think that when the feminist movement of the 1960s and 1970s really took its
foothold, that it did a tremendous amount of good. It brought equal wages, opportuni-
ties, and, to this day, I've been in high management, and low management, and I've seen
women get whatever they want, whenever they want. I don’t know, maybe it’s just in my
area. Maybe things have equaled out, but I also think at the same time, their push to
work was a push away from the home ... they have pushed themselves out of that pri-
mary caretaker role ... [Yet the] rules and the laws when it came to court [continue to]
be in their favor [and] are kind of outdated. A lot of people are being affected by it,
especially the same women that were in the movement back 30 years ago ... [Their]
husbands are being taken to the cleaners. So, I think that [these affected men are]
becoming involved in this men’s movement also.

What is noteworthy about Barry’s comments is his view that because women con-
sciously ‘pushed’ themselves in the work force, they must pay a conscious price of
reducing their influence in the home. Unfortunately, according to Barry, child
support and child custody laws have not exacted this price so far, so men must
organise to make sure that the appropriate reforms are implemented. Like Barry,
an activist named Jorge draws attention to the advantages women now have in
American society due to what he perceives as the fully conscious, overreaching
zeal of the women’s movement. In his view, fathers face an enormous disadvan-
tage because women are better ‘natural organisers’ than men.

Listen, [you know about]| the women’s movement that started in the beginning of the
last century. Women have been getting a tremendous amount of rights within society.
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I think just by their behavioural characteristics women tend to be more organised in
regards to dealing with these situations ... Maybe it is just cultural, maybe it is behav-
ioural. I really don’t know, but I do know that women tend to be a bit more vocal in
regards to these concerns ... Politicians are listening to them.

According to Jorge, women use their talents at organising in order to gain the
upper hand in family disputes. He also argues that they have succeeded in their
efforts because elected officials are somehow much more attuned to their claims
than they are to fathers’ concerns. Samuel, another fathers’ rights activist, makes a
similar case that politicians are now excessively enamoured with furthering
women’s rights, a cause which he sees as substantively illegitimate given the bio-
logical differences between men and women.

I think what is happening is this. We’ve talked about this at [our fathers’ group] meetings.
Probably back in the suffrage times, the 1920s, woman were pretty much like second class
citizens. Somehow the women’s movement of equal rights [started], or the ... burn the
bra thing came out. Whatever it was, you know what I mean, everybody wants their free-
dom. Well, the thing is, let’s face it. You have a woman who wants to compete with a man
in all arenas—it is not a viable possibility. First of all, like are you going to get on a load-
ing dock and throw 100 pound sacks of flour all day long on a conveyor belt? I don’t think
you could do it... Not that youre stupid, you're just as intelligent, but you can’t do that
because you weren’t made to do that. So, we were made to be motivated by you and build
everything because we were given the testosterone or whatever ... You do child bearing,
so we each have a role. And this thing about [women saying], “Oh, I need equality”—I
can’t become equal to a woman! I don’t want to be [and] I am not in competition with you.
I know I can lift more weight than you, but I don’t care. I am supposed to be able to do
that. You can have a child; I am not supposed to be able to compete with you ... What
happens is the women were maybe put behind the eight ball a little bit, [and wanted equal
rights] or whatever you want to call it, [but it is now unreasonable] ... I don’t have to take
this without fighting. Just because my name is father, why should I not see my child? ...
Women are united and they are now a viable body of the United States of America.

To activists like Samuel, then, the women’s movement represents a real wake-up call
to men’s own mobilisation. If fathers do not become organised more quickly, the
‘unified’ women’s movement will continue to strip them of all of their familial rights.

Equality: Is that all they are asking for?

We are only seeking equality in parenting ... That is all we are asking for.>

The social turmoil that dominated the 1960s and 1970s brought with it many
changes that affected the daily lives of disenfranchised populations across the

0 Ray, interviewee.
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United States. Through the politics of protest, both formal and informal, women,
Black Americans, and the gay/lesbian community mobilised for equality in the
areas of social and economic justice. In doing so, they were successful in promot-
ing change as evidenced by a wide range of socioeconomic indicators, such as
additional legal protections, viable options for occupational mobility, and increas-
ing opportunities for higher educational attainment.

More recently, major new family-form related sociodemographic trends
detailed at the beginning of this chapter, such as rising divorce rates and single
parenthood, and the government’s response to these shifts in the form of stricter
child support and child custody policies, prompted similar activism by fathers
organised into their own ‘rights-based’ groups. In fact, in many ways as evidenced
by the fathers’ rights activists interviewed here, these groups have looked to these
prior movements for, in social movement language, ‘framing’ guidance in devel-
oping their own plans to enact social change. Indeed, they have learned how to
make moral arguments on the basis of equality and have started to devise con-
crete, tactical strategies for change, both lessons adopted from the successful his-
tories of these prior movements. They have also learned about the need to
organise in order to protect themselves from others clamouring for competing
rights, most particularly women’s groups. Through their group formation, these
men aim to shield their interests against what they view as the hostile forces which
are mobilised against them, and demand, as they have in other historical
moments, a favourable state response. However, one difference between fathers’
rights groups and all of their predecessors is striking. Prior social movements that
have come before them represented marginalised groups in society who were
fighting for power that they never held. In contrast, fathers’ rights activists are
demanding change from a position of already deeply-held power across multiple
social domains. Theirs, then, is a defensive struggle against losing power in the
family dissolution process.>!

Why is this distinction critical, and what does it mean for the future of public
policy? Fathers’ rights activists continue to call for ‘rule-based’ equality, whereby
men and women are treated exactly the same when the courts consider child sup-
port and custody awards.>? In its prescriptive extreme, this means that each man
and each woman should shoulder exactly 50 per cent of these responsibilities with
respect to their children. Yet, research has already documented that, even in intact
families, women face economic disadvantages in the labour market as well as
shoulder a disproportionate share of the childrearing responsibilities in compari-
son to men. These patterns are difficult to reverse. Upon the breakdown of the

5L RW Connell, Gender and Power (Cambridge, Polity, 1987); RW Connell, Masculinities (Berkeley,
CA, University of California Press, 1995); B Pease, Recreating Men: Postmodern Masculinity Politics
(London, Sage, 2000); RW Connell, ‘Change Among the Gatekeepers: Men, Masculinities, and Gender
Equality in the Global Arena’ (2005) 30(3) Signs: Journal of Women in Culture and Society 1801.

52 Fineman, above n 4.
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traditional family unit, however, some form of corrective action can be taken.
More specifically, at these points in time, there is a unique opportunity for gov-
ernmental intervention to ensure that both the mother-headed and the father-
headed halves of the family succeed and prosper.

For the past several decades, legislators and the courts have taken advantage of
this opportunity in a variety of different ways. Most prominent have been tougher
child support enforcement policies as well as a de facto mother-preference in cus-
tody determinations, both of which tend to benefit women disproportionately.
Where so much inequality between the genders already exists, leveling the playing
field to the greatest extent possible through these laws can therefore be conceived
as a worthy goal. That is, it is desirable for the courts to focus on the concept of
outcome-based equality rather than the rule-based equality provisions which
fathers’ rights groups advocate. Only then will we continue to see the gains that
are necessary for women to experience a just and fair society, and consequently
best conceptualise the role of men and fathers in this transforming world.
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Gender Equality, Child Welfare and
Fathers’ Rights in Sweden

MARIA ERIKSSON AND KEITH PRINGLE

Introduction

In this chapter we outline recent developments in Swedish policy and law on child
custody, residence and contact and discuss the role of fathers’ rights activists in
shaping legal reforms. We argue that, on the one hand, interest groups promoting
fathers’ rights in Sweden can been seen as highly successful in influencing the pol-
icy agenda. In particular, a special non-expert advisory group appointed by the
government in 1992—the so-called Daddy-Group'—was important in chan-
nelling fathers’ rights discourses into policy and law. In that sense, reforms to
Swedish family law in 1998 can be interpreted as an example of the fathers’ rights
movement’s success.

On the other hand, fathers’ rights activists still seem to be relatively few in num-
ber, disorganised and—at least in comparison with, for example, the UK—not
particularly visible in the media. It would therefore be rather misleading to con-
clude that these groups constitute a strong and visible fathers’ rights movement in
Sweden. Furthermore, the 1992 Daddy-Group was clearly linked to broader polit-
ical attempts to promote gender equality. As a curiosity it can be noted, for exam-
ple, that one of the former Daddy-Group members—]Jens Orback—is at the time
of writing himself the minister for gender equality in the current social demo-
cratic government.

We argue that to understand the success of a relatively small, disorganised and
invisible ‘movement’, and to explain the patriarchal ethos of policy and legal prac-
tice in Sweden in the 1990s, fathers’ rights activism must be placed in a broader
political and cultural context. Our aim in this chapter is to outline some aspects

! DS (Departmental Series) 1995:2. Slutrapport frdn arbetsgruppen om papporna, barnen och arbet-
slivet (Final report from the working group on daddies, children and working life) (Fritzes,
Stockholm).
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of this context. We start with a description of fathers’ rights groups and move on
to the dominant discourses in Swedish social policy. Thereafter we detail legal
reform in the critical period of the 1990s.

Fathers’ Rights Activism in Sweden

So far, there has been very little Swedish research into fathers’ rights activism and
groups. A recent review of academic and scholarly publications in the last decade
on men’s practices in Sweden shows that the topic of fathers’ rights has not been
central to the research agenda.? In fact, when searching LIBRIS (the Royal
Library’s national database) with the key words ‘fadersrdtt’ (father-rights), ‘fiders
ratt (fathers’ rights) and ‘faderskap, familjerdtt (fatherhood, family law), we
found one hit that directly mentions the phenomenon of fathers’ rights
activism—a report authored by a women’s shelter activist*—but no academic
publications and no in-depth discussion of these groups.* Therefore, the descrip-
tion below is based upon our own Internet search and review of information that
various groups have made available on the web.

Since the late 1980s and early 1990s a number of groups have emerged in
Sweden that can be defined as promoting ‘fathers’ rights’> However, the extent to
which these groups explicitly focus on the interests of men and fathers varies. They
also tend to present themselves in slightly different ways. Some groups, such as
Sondagsbarn (Sunday children)® and Féreningen Styvmorsviolen (an organisation
for step-parents/families),” tend to frame their work in gender neutral terms and
emphasise parental co-operation and agreement after separation or divorce. The
focus on the rights of fathers is made clear in various texts published on the web.

2 D Balkmar and K Pringle, Sweden National Report on Research on Men’s Practices, EU Framework
Six Co-ordinated Action on Human Rights (CAHRYV, 2005), http://www.cromenet.org. A previous
review of Nordic studies on men points in the same direction: see P Folkesson, Nordisk mansforskn-
ing—en kartliggning (Karlstad, Jamstilldhetscentrum/Karlstads universitet, 2000).

3G Nordenfors, Fadersriitt, kvinnofrid och barns sikerhet (Stockholm, ROKS/Riksorganisationen
for kvinno- och tjejjourer i Sverige, 1996).

4 The most relevant piece of academic work we have found is a report on the voluntary men’s hot-
lines’ work with ‘men in crisis: C Holmberg and C Bender, Vild mot kvinnor—miin i kris (Stockholm,
Socialstyrelsen, 1998). However, activism to promote the rights of men—including men who are
fathers—is not discussed in detail.

5 According to their websites, Umgiingesriitts Forildrarnas Riksforening (‘Association for Equal
Parenting’; literal translation is ‘the national organisation for parents with rights to contact’) was
founded in 1987, http://www.ufr.org, and Sondagsbarn. ‘Barnets ritt till 2 forildrar’ (Sunday children.
‘The child’s right to 2 parents’) was founded in 1993, http://www.sondagsbarn.com.

¢ http://www.sondagsbarn.com

7 http://www.styvmorsviolen.se



Gender Equality, Child Welfare and Fathers® Rights in Sweden 103

For example, when presenting its work on the problems faced by step-families, an
organisation for step-parents and families claims that:

Society has a tendency to value mummies more as parents than daddies, which makes it
possible for the mum to use the children as a means to an end in conflicts with the dad.?

Other groups are more explicit in their focus on the interests of men and fathers
and the problems that they face, especially in relation to separation and divorce
and legal conflicts concerning children. One example is the Mansjouren pd webben
(Men’s hotline/support on the web), which asks the following on the entry page:

Have you experienced separation, a conflict about the children, sabotage of contact,
duty to repay [child support] ... Are you pushed away from the children by the mummy
and/or the social services?’

The ways in which these groups relate to feminist perspectives and organisations
also differ. While some, like the men’s hotline/support quoted above, include a num-
ber of feminist organisations in the list of links they publish on the web, others are
more openly anti-feminist. For example, the ‘Association for Equal Parenting’ gives
assessments of various organisations and issues a warning against organisations that
are labelled ‘sexist’ and ‘chauvinist. Amongst the latter are the more explicitly femi-
nist national organisations for women’s shelters and hotlines in Sweden.!?

Moreover, the structure of the groups seems to vary. Some are presented as organ-
isations at a national level (like Séndagsbarn), whereas others claim to be umbrella
organisations for a number of local and/or regional groups (like the national organ-
isations for men’s hotlines and the Association for Equal Parenting).!! It is hard to
know what this information represents in practice. In the case of men’s hotlines,
contact information for 13 local groups is provided. When we follow the links to the
three regional groups listed on the website of the Association for Equal Parenting,
one (Stockholm) turns out to be a link back to the national level; another (Blekinge)
is a link to a web-page where the organisation is seeking a new representative for
that area; and the third one (Skdne) leads to nothing at all.!?

8 http://www.styvmorsviolen.se. Our translation.

® http://www.mansjouren.org

10 Riksorganisationen for kvinno- och tjejjourer i Sverige/ROKS, http://www.roks.se. The other organ-
isation, Sveriges Kvinnojourers Riksforbund/SKR, is generally perceived, and presents itself, as less fem-
inist, http://www.kvinnojour.com. See also L McMillan, ‘Women’s Anti-Violence Organisations in
Sweden and the UK’ in M Eriksson, A Nenola and MM Nilsen (eds), Gender and Violence in the Nordic
Countries. Report from a Conference in Koge, Denmark 23-24 November 2001 (Copenhagen, The
Nordic Council of Ministers, 2002).

1 Syeriges Mansjourers Riksforbund, http://www.mansjouren.nu; Umgingsritts Fordildrarnas
Riksforening (‘Association for Equal Parenting’), http://www.ufr.org.

12 Some of the organisations make statements about the number of members, eg Styvmorsviolen
(274) and Association for Equal Parenting (approximately 400, 73% men, 27% women on the national
level); others do not provide such information.
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As a curiosity, we note that a ‘brother’ to the UK organisation Fathers 4 Justice
has been founded in Sweden (Fider for rittvisa).'> According to the tabloid news-
paper Aftonbladet, an incident involving a father in a Spider-Man outfit occurred
in Stockholm in August 2005.1* However, since the media coverage of this event
was modest, we were not even aware of it until we carried out the research for this
chapter. We also note that the web-page of this organisation is ‘under construc-
tion’ and that very little seems to have happened between September 2005 and
March 2006.'5 As with some of the other groups where web-links lead nowhere, it
is hard to know if these names and links represent only occasional (web) activities
by one or a couple of individuals, or whether they represent more disseminated
and sustainable networks.!®

As regards the activities of the fathers’ rights groups, their web-pages tend to
include information about various legal matters, literature references, reports by
members and useful links to other organisations and/or authorities. Some also
describe face-to-face support work, and/or provide support to men/fathers via the
web. One example is the men’s hotline/support on the web which organises a spe-
cial ‘Daddy-hotline/support, described as a closed e-mail list with ‘approximately
25 participants’ Finally, lobbying and attempts to influence legal reform regarding
custody, contact, residence and child support form a central activity for at least
some of these groups.'” In particular, family law reforms from the mid-1990s have
received a lot of attention. Before moving on to the discussion about the relation-
ship between fathers’ rights activists and these legal reforms, we want to outline
the broader discursive opportunity structure!® that forms the context for the
framing!® strategies of activists when trying to influence policy and reform
processes.

The Discursive Opportunity Structure

In the study of social movements, it has been argued that the ‘cultural resonance’
of different framing strategies is key to a movement’s success.?® Yet, as Myra Marx

13 http://www.f4j.se

14 Aftonbladet, 31 August 2005.

15 http://www.f4j.se

16 This concerns, for example, AFAF Aktionsgruppen for Falskt Anklagade Fider (Task Force for
Falsely Accused Fathers), listed at http://www.ufr.org.

17 For example, Association for Equal Parenting and Séndagsbarn.

8 MM Ferree, ‘Resonance and Radicalism: Feminist Framing in the Abortion Debates of the United
States and Germany’ (2003) American Journal of Sociology 109.

YRD Benford and DA Snow, ‘Framing Processes and Social Movements: An Overview and
Assessment’ (2000) Annual Review of Sociology 26.

20 Ibid.
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Ferree points out, the concept of cultural resonance is problematic, partly because
in practice it seems difficult to separate resonance from the outcomes of move-
ment activism: the fact that an idea gains ground may sometimes in itself be inter-
preted as an indication of its cultural resonance. Moreover, a focus on language
could obscure the power relations institutionalised in the hegemonic framing of
issues.?! In addition, the dialogic nature of the interaction between authorities
and challengers may be lost. For resonance does not simply reflect properties of
the frame itself, but is—at least partly—created through interventions by individ-
ual and/or collective actors.

Nevertheless, frames (for example, the ones we use as units for analysis below)
exist in a context that is enabling for certain of them, yet restraining as regards
others. Discursive opportunities are structured, both in the sense of having pat-
tern and form, and in the sense of being anchored in key political institutions.?*In
our understanding, this context both precedes and is influenced by the framing
strategies developed by movement activists. Here, we want to make some sugges-
tions regarding two specific aspects of the discursive opportunity structure con-
textualising fathers’ rights activism in Sweden: discourses regarding gender
equality and child welfare respectively.??

Gender Equality, the Swedish Way

Before moving any further into a discussion about gender equality ideology and
policy we want to point out that Swedish gender equality ideology is often pre-
sented as a uniform entity. However, empirically this is not the case. In Sweden
two competing discourses have been present: first, gender equality through the
promotion of gender as sameness; and secondly, gender equality through the ‘cel-
ebration’ of (complementary) differences between women and men. In the first
case, gender difference is presumed to be socially constructed, and therefore pos-
sible to reconstruct or transcend; in the second case, differences between women
and men are presumed to be (to varying degrees) essential.>* Empirically, these
two discourses intermingle in child and family policy. We would argue that this
intermingling creates specific challenges when analysing such policies. As regards
fathers, the discourse of sameness tended to be central to the establishment of new
policies in the 1960s and 1970s. Later, a discourse centred on the specific ‘father

21 Ferree, above n 18, 305.

22 WH Sewell, ‘A Theory of Structure: Duality, Agency, and Transformation’ (1992) American
Journal of Sociology 98, quoted in Ferree, above n 18.

23Tt should be added that, as one of our examples shows, our focus on framing and discourse does
not mean that we do not perceive organisational aspects as being of great importance too.

24 For a more elaborate discussion see eg E Magnusson, ‘Party-Political Rhetoric on Gender Equality
in Sweden: The Uses of Uniformity and Heterogeneity’ (2002) Nordic Journal of Women’s
Studies/NORA 8.
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contribution'—reproducing the construction of essential differences—developed.
Currently, both can be seen in policy and practice.?

Swedish social policy more broadly presupposes that parents share the responsi-
bilities for children. Reforms have been made in a number of areas, for example
regarding parental leave insurance which makes it possible for both parents to par-
ticipate in, and be responsible for, the everyday upbringing and development of
young children.?® Diane Sainsbury argues that the Swedish welfare system is
shaped by a gender regime of an individual earner-carer model.?” The model pre-
sumes that fathers and mothers are both responsible for (unpaid) care work as well
as for supporting the family financially. This development mirrors broader trends
in the Nordic countries.?® Lis Hojgaard argues that since the 1970s and 1980s the
focus of Scandinavian gender equality policies has shifted, from attempts to make
it possible for women to participate in the labour market to attempts to make men
participate in care work at home.?” While previous social policy measures mainly
used women’s paid labour to promote gender equality, the later phase is marked by
measures making it possible for men to participate in family life under the same
conditions as women. Hojgaard argues that the latter policy consists of a mixture
of measures targeting fathers or mothers specifically, and measures targeting par-
ents in general. Furthermore, she adds that the aim is to give men a legally sanc-
tioned opportunity to take on the role of caregiver in the home.*

‘Daddy Politics’

The policy concerning custody, contact and residence should be interpreted in the
context of these parallel and interlinked political projects where the dismantling
of the gender division of work and the transformation of ‘traditional’ fathers into
caring daddies are core ingredients. In Sweden, the political ambition of reshaping

%5 See eg M Eriksson, ‘A Visible or Invisible Child? Professionals’ Approaches to Children whose
Father is Violent Towards their Mother’ in M Eriksson, M Hester, S Keskinen and K Pringle (eds),
Tackling Men’s Violence in Families: Nordic Issues and Dilemmas (Bristol, Policy Press, 2005).

26 See L Bekkengen, Man fir villia—om fordildraskap och forildraledighet i arbetsliv och familjeliv
(Malmo, Liber, 2002); C Hagstrom, Man blir pappa. Fordildraskap och maskulinitet i fordndring (Lund,
Nordic Academic Press, 1999); R Klinth, Gora pappa med barn. Svensk pappa-politik 196095 (Umes,
Boréa, 2002); D Sainsbury (ed), Gender and Welfare State Regimes (Oxford, Oxford University Press,
1999); J Schiratzki, Vidrdnad och vdrdnadstvister (Stockholm, Nordstedts, 1997).

%7 Sainsbury, ibid, 77; cf G Esping-Andersen, Three Worlds of Welfare Capitalism (Cambridge, Polity,
1990).

28 ‘Nordic’ refers to the five countries Denmark, Finland, Iceland, Norway and Sweden as well as the
self-ruling areas: the Faroe Islands (Denmark), Greenland (Denmark) and Aland (Finland).
‘Scandinavian’ refers to Denmark, Norway and Sweden.

¥ L Hojgaard, ‘Working Fathers—Caught in the Web of the Symbolic Order of Gender’ (1997) Acta
Sociologica 40. Cf Klinth, above n 26, on how the double emancipatory project of ‘getting mam a job
and making daddy with child” has developed over time.

30 Hojgaard, ibid, 251-2.
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fathers’ relationships with their children has its roots in the sex-role debate of the
early 1960s.%! In the debate, the gender specific and complementary parental role
previously ascribed to fathers became associated with a ‘traditional’ and ‘outdated’
male role.>? The ‘new’ father was a man who not only supports but also cares for
his children.

The importance of the physically and emotionally present and caring father for
the psychological and social development of children—and especially boys—was
already a central theme in the Swedish debate during the formation of ‘daddy pol-
itics’? at the end of the 1960s and beginning of the 1970s. According to Roger
Klinth, psychologists and sociologists at that time painted a picture of the
unhealthy and socially destructive man. Klinth is, for example, quoting one of the
most influential sociologists in family and gender research of that period, Rita
Liljestrdm, who was professor of sociology at Goteborg University. She portrayed
the ‘criminality and maladjustment’ of men and boys as a consequence of the
mother-dominance they were subjected to during childhood.** Fatherhood was
constructed both as the root of the problem—father absence, and the solution—
new fatherhood. Present and caring fathers were presumed to contribute to less
destructive, more gender equal men. Here, we see how constructions of gender as
‘sameness’ and as ‘difference’ are present simultaneously: fathers are presumed to
make a special contribution to the upbringing of (especially boy-) children, and
they should therefore become more engaged in caring activities (that is, become
more like mothers).

From Grassroots to Central Policy (and Back)

With this background in mind, we want to demonstrate how fathers’ rights may
be promoted from ‘within’, rather than from outside of, the governmental system
in Sweden. A clear and key example of this is the development of Swedish parental
leave insurance and the day care scheme in the late 1960s and early 1970s. Using
an interview from a recent large-scale qualitative study of the Swedish child wel-
fare system carried out in 2002,% we will illustrate how central the daddy-project
has been to the Social Democratic movement itself and to the identity and self-
presentation of some of the policy makers in Sweden.

31 See Klinth, above n 26; H Bergman and B Hobson, ‘Compulsory Fatherhood: The Coding of
Fatherhood in the Swedish Welfare State’ in B Hobson (ed), Making Men into Fathers: Men,
Masculinities and the Social Politics of Fatherhood (Cambridge, Cambridge University Press, 2002).

32 Klinth, above n 26, 86; Hagstrém above n 26, 48. A central feature in previous constructions of
good fatherhood was the role as breadwinner.

33 Klinth, above n 26.

3R Liljestrom, Jamstilldhetens villkor: mén och kvinnor i dagens virld (Stockholm, Sveriges Radio,
1968), quoted in Klinth, above n 26, 79.

3 ESRC project R000223551. See K Pringle (2002) Final Report to the ESRC on Project R000223551,
on REGARD DATABASE: http://www.regard.ac.uk/cgi-bin/regardng/showReports.pl?ref=R000223551.



108 Maria Eriksson and Keith Pringle

The interviewee in question here used to be a high-ranking civil servant in
Socialstyrelsen (the National Board for Health and Welfare) from the early 1970s
through to the end of the 1990s.°° In the interview, the respondent identified
parental leave insurance and day care policies as originating within discussions
among so-called ‘study circles’ on equality issues, including gender equality. These
‘study circles’ were local groups of women and men organised in the 1960s by
Arbetarnas Bildningsforbund/ABF (the Workers Educational Association) and the
Social Democratic Party in each area. The interviewee described how the develop-
ing interest in broader childcare provision was connected to increased workforce
participation by women:

So the women were pouring out into the labour market and they wanted good child-
care for their children. We had circles—circles on equality. We had one at home in
1967/1968. Those study circles on equality were very important. The main material we
used was written by Rita Liljestrém, a sociology professor from Gothenburg. Her book
on equality became widely spread and people discussed the book keenly. Earlier on, the
day-care centres had targeted children who had a lone parent or to children and parents
who had special needs. The day-care centres were now shifted to be something that you
wanted to offer to all children when the parents wanted to work. So there was a shift
then in the 1960s over to the 1970s to include other groups of users.

According to this former civil servant, the study circles were used to find ways of
suggesting policy changes, to write motions and follow them up politically. This
respondent’s personal narrative about being involved in all the steps in the reform
process around parental leave insurance indicates how efficient the Social
Democratic government system can be, and illustrates the centrality of the daddy-
project in the Swedish labour movement’s attempts to achieve gender equality.?”

During that study circle, an idea came up from a good friend [...who was in a job
dominated by men]. He suggested that it should be possible for both the man and the
woman to stay home with the new born child and that an insurance should cover
both of them and they could share it. They could be home in the beginning, both of
them; but they could also share it in different ways during the period the child was
small. So, inspired by the members of the study circle, I wrote a motion for a parental
insurance scheme. I put it forward because I was politically active. It went through the
political system and was carried all the way and it turned out eventually to become
the parental insurance scheme in Sweden. At that time I was employed at the National
Board of Health and Welfare and since part of the parental leave insurance also

3 The Board is a kind of semi-governmental agency which both monitors central government poli-
cies on health and welfare in the localities and can make suggestions to central government about
potential new policies in that field. It is therefore a most important—and huge—central organisation.

371t is important to remember that the Social Democratic Party has dominated Swedish politics and
government since the 1930s—with only a few very short periods out of power. It came to dominance
in the first part of the 20th century after a very bitter class struggle.
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entailed other family issues, a Commission called the Family Aid Commission was
put into operation to bring the parental leave insurance issue into reality—so that it
could be carried through in practice. Other issues like parental education and the
whole family situation around the very small child were added. So, day-care centres
then needed to be offered to very small children and they had to be of good quality
and so we had to penetrate that area as well. I was asked to serve on that Commission
as a head secretary ... And so I was on leave of absence for three years from my regu-
lar job at the National Board of Health and Welfare. When the reports came out and
the parental leave insurance was taken forward and actually initiated, it was then fol-
lowed up. Suggestions from the report were on the agenda of the National Board of
Health and Welfare to help carry it through. Some of the people involved in the work
that led to the report had the kind of knowledge needed and they also became
involved in the implementation.

The points we want to make here are fourfold. Firstly, according to this narrative
a central element of Swedish family policy—the parental leave insurance
scheme—was created not through pressure groups or social movements external
to the government. Instead, it is presented as arising through ‘osmosis’ from the
grassroots party membership, up through the party, into the government, back
out of the government to a parliamentary commission; and then from the com-
mission to the semi-governmental authority Socialstyrelsen for detailed imple-
mentation back at the local level.*® Secondly, these extracts indicate that the issue
of new fatherhood (and the discourse of gender equality as gender sameness) has
been at the core of Social Democracy since at least the 1960s. Thirdly, the quota-
tions are marked by a taken-for-granted construction of parenthood as heterosex-
ual and also by an ethos of amicable co-operation between women and men for
the benefit of everybody. These are themes that we will discuss further below.
Fourthly, the experience described in these quotations suggests that the later suc-
cess of the non-expert Daddy-Group in the 1990s in shaping policy should (also)
be interpreted against a backdrop of historically well-established practices within
the governmental system.

Gender — Peace and Harmony?

If well-established discourses of gender equality are a major force in the promo-
tion of fathers’ rights, what is the relationship between these discourses and fem-
inist claims? Maud Eduards explores the political-cultural code for what is
accepted regarding gender, power and democracy in Sweden. She does so by draw-
ing upon a number of studies and empirical examples of encounters between
women’s separately organised demands and the defenders of the established

3 For an overview of policy developments as regards child care see C Kugelberg, Perceiving
Motherhood and Fatherhood. Swedish Working Parents with Young Children (Uppsala, Uppsala
University, 1999).
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democratic order in Sweden.*® She argues that in spite of the reputation for gen-
der equality, it is very difficult to make visible the key differences in interests
between women and men in contemporary Sweden; and particularly difficult to
make visible the interests of men. To question the established, consensus-oriented
and hetero-normative ‘normal’ way of doing politics, and to name men as a polit-
ical category, as an interested party in a power relation with women is, according
to Eduards, ‘the most forbidden’ in the Swedish democratic order.*°

The Welfare and Well-Being of Children

So far, we have focused on the issue of gender and gendered power relations.
However, it is necessary also to scrutinise well-established notions of children and
child welfare. Not least due to the fact that Sweden was the first country in the
world to ban corporal punishment of children in 1979, Sweden has an interna-
tional reputation for being barnvinligt (child friendly). It should be recognised
that recent surveys clearly show that physical abuse of children in Sweden has
steadily reduced to a low level;*! and that long-standing Swedish welfare policies
geared to broad family support—especially engagement with the labour market—
have of course been highly beneficial for children.*> However, to get a balanced
picture of the situation of children in Sweden, it is also important to recognise
that, so far, relatively little emphasis has been placed on welfare issues other than
economic disadvantage and poverty. For example, one can argue that relatively lit-
tle attention has been paid to the need to protect children against sexual abuse.*?

This can be demonstrated in a number of ways. For example, we note that in
this research-rich country there has been no thorough national prevalence survey
of child sexual abuse since the end of the 1980s. Although physical abuse is almost
certainly at relatively low levels in Sweden, there are already sufficient research
indications that the same is not true of child sexual abuse.** Moreover, this
absence of a rather obvious piece of information fits into a broader research pic-
ture. For the outcomes of two EC-funded transnational projects clearly show that

%M Eduards, Férbjuden handling (Malmg, Liber, 2002). See also G Gustafsson, M Eduards and
M Rénnblom (eds), Towards a New Democratic Order? Women’s Organizing in Sweden in the 1990s
(Stockholm, Publica, 1997).

40 For a discussion of the tension between claims to ‘uniformity’ and ‘heterogeneity’ as regards gen-
dered interests in Sweden, see also Magnusson, above n 24.

41SOU 2001:72. Barnmisshandel. Att forebygga och dtgirda (Stockholm, Fritzes, 2001).

42 L Hantrais and M-T Letablier, Families and Family Policies in Europe (Harlow, Longman, 1996).

43K Pringle, Children and Social Welfare in Europe (Buckingham, Open University Press, 1998);
K Pringle, ‘Hvorfor har vi brug for flere mandlige peedagoger?—Internationale synspunkter’ (2005)
VERA 33.

4 See eg E Lundgren, G Heimer, ] Westerstrand and A-M Kalliokoski, Captured Queen. Men’s
Violence Against Women in ‘Equal’ Sweden—A National Survey (Umed, Brottsoffermyndigheten, 2002).
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Sweden has carried out far less research on men’s violence generally than, say, the
UK or Germany—including men’s sexual violence towards children.** It is worth
noting that Sweden and some of the other Nordic countries have been among the
European leaders in carrying out research on other aspects of men’s practices,
such as work and health. It seems that violence features much lower on their list
of research priorities.*

Turning to examples from the sphere of policy and practice on child protection,
it is striking that Sweden lacks central co-ordinated written guidance procedures
for professionals about the handling of child sexual abuse. This is despite the fact
that Socialstyrelsen (the National Board of Health and Welfare) in the last eight
years has expended a great deal of its resources on gathering together experts to
write extensive information papers on child sexual abuse for its website. As
regards practice in relation to the protection of children, the qualitative research
project mentioned above also showed that many social workers in Sweden are
routinely not trained to communicate directly with children. The very same criti-
cism of social work training was also made by a recent Swedish parliamentary
committee on child abuse.”” In making these points, we are not arguing that the
‘traditional’ family support orientation of services and policy in Sweden is a prob-
lem. It is the lack of emphasis on protection of children that is the problem. Child
welfare systems can embrace both family support and child protection;*® the dif-
ficulty is that the Swedish system seems to have been massively tilted towards a
focus on the former.

It is no doubt possible that the relative success of the ban on corporal punish-
ment in Sweden may have taken some focus off protection issues more generally,
especially if social awareness of other forms of abuse—such as sexual abuse or
neglect—is so low. However, in explaining this state of affairs in Sweden we want
to bring into focus the relative emphasis on both collectivism and consensus
which marks Swedish social institutions, including those within the welfare sys-
tem. We argue that this collectivist and consensual approach has had an impact on
the promotion of family support discourses and on the resistance to more con-
flictual and power-oriented child protective ones. At one level the lack of recogni-
tion of child protection issues actually represents resistance to recognising
structural inequalities within the family which might impact on its harmonious

45] Hearn and K Pringle, European Perspectives on Men and Masculinities (Houndmills, Palgrave,
2006). The first project was a thematic network on men’s practices in eleven European countries that
was carried out in 2000-3, co-ordinated by Keith Pringle and funded by the EU Fifth Framework
Programme (see http://www.cromenet.org). The second project is a part of a co-ordination action on
human rights violations (CAHRV), carried out in 2004—7 and funded by the EU Sixth Framework
Programme (see http://www.cahrv.uni-osnabrueck.de).

4 M Eriksson and K Pringle, ‘Introduction: Nordic Issues and Dilemmas’ in M Eriksson et al,
above n 25.

47 Pringle, above n 43; SOU, above n 41.

48 N Parton, Child Protection and Family Support (London, Routledge, 1997).
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functioning, not least inequalities of age and gender.’ However, it must be con-
ceded that in recent years, more conflictual discourses have gained some ground
in Sweden.

Developing, Incompetent and In Need of Heterosexual Parents?

The first law that made it possible for the Swedish state to intervene to protect
children came into force in 1926.%° Thereafter, the issue of children at risk because
of abuse or for other reasons was dealt with repeatedly in social policy through-
out the rest of the 20th century. Furthermore, the topic gained a new level of
attention after the tragic death of four young children due to abuse in the sum-
mer of 1990. The year after, Socialstyrelsen was given the task of developing more
child-centred perspectives in work with children at risk: the so-called Children in
focus project. Making reference to new research, the ‘Child Perspective’ was elabo-
rated in the final report of the project. This perspective has since proved influen-
tial in Swedish social policy in recent years.

The ‘Child Perspective’ can be interpreted as a mixture of a welfare discourse
and a rights discourse regarding children (drawing upon the United Nations’
Convention on the Rights of the Child). In brief, the welfare discourse provides a
protective approach whereby children become the object of adults’ interventions
and control. Here, children are presumed to need care, guidance and protection
from adults and it is adults who are presumed to know what is ‘in the best inter-
ests of the child’®' This discourse is thus associated with a ‘needs-oriented’
approach to children’s views, according to which children cannot make decisions
about their own lives.”? According to the second (rights) discourse, children
have a right both to society’s resources and to participation in proceedings
that affect their lives. The rights discourse can also be said to be associated with a
‘competence-oriented’ approach to children’s views, where children’s abilities
regarding decision-making and participation are emphasised.>

4 For further discussion see Balkmar and Pringle, above n 2; D Balkmar, L Iovanni and K Pringle,
‘Miins véld i Danmark och Sverige’ (2005) NIKK Magasin. Temanummer Kén och vild, No 2; Hearn
and Pringle, above n 45: Pringle, ‘Hvorfor har vi brug for flere mandlige padagoger, above n 43;
Pringle, Children and Social Welfare, above n 43.

%0 The discussion in this section draws mainly upon Prop 1994/95: 224 Barns ritt att komma till tals
(Stockholm, Fritzes, 1995); Prop 1998/99: 133 Sirskild firetridare for barn (Stockholm, Fritzes, 1999);
Socialstyrelsen Barn i fokus-projektet. Slutrapport (Stockholm, Socialstyrelsen, 1996); SOU 1998:31 Det
galler livet—Stod och vérd till barn och ungdomar med psykiska problem (Stockholm, Fritzes, 1998); SOU
2000:77 Omhdndertagen. Samhiillets ansvar for utsatta barn och unga. Betdnkande fran LVU-utredningen
(Stockholm, Fritzes, 2000); SOU 2001:14 Sexualbrotten—ett ékat skydd for den sexuella integriteten och
angrinsande fragor. Betinkande frén 1998 &rs Sexualbrottskommitté (Stockholm, Fritzes, 2001); SOU
2001:72, above n 41.

> Cf C Smart, B Neale and A Wade, The Changing Experience of Childhood: Families and Divorce
(Cambridge, Polity, 2001).

52 See A Singer, Forildraskap i rittslig belysning (Uppsala, Iustus, 2000).

%3 Ibid, 83.
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Drawing upon a survey of governmental investigation reports and white papers
in the 1990s,>* we conclude that although more conflictual perspectives on the
relationships between children and parents seemed to gain some ground in
Swedish policies on the protection of children in the 1990s, it is nevertheless pos-
sible to claim that in this policy field a welfare discourse and associated construc-
tion of the ‘child’ still dominate. At the core of the ‘Child Perspective’ is a ‘child’
that is developing and dependent upon adults to have its needs met.>

Furthermore, this child is presumed to need a two-gendered environment to
develop in an optimal way. Some documents can be interpreted as a critique of the
established family-centredness in the practices of social services.’® In these
reports, statements about children as independent people—not some kind of
appendix of their parents—are recurring. However, the family is also portrayed as
the ‘natural environment’ for children when growing up.’” Here, in addition, we
want to point out that Swedish family law takes heterosexual, biological parent-
hood as its point of departure.’® Rights and obligations that used to be ascribed
to biological parents—which were independent of the actual care of or contact
with the child—are today rights and obligations of custodians only.”® Since most
biological parents are presumed to be custodians, the current emphasis on joint
custody can be interpreted as a reconstruction of parenthood as fundamentally
biological (rather than social or psychological)—that is, of kinship as blood-ties.*
In line with this naturalisation of heterosexual parenthood, a general need for
‘two’ parents (a father and a mother complementing each other) becomes the cen-
tral focus, not particular children’s possible need of protection from fathers.®!

It would seem that, in practice, it is primarily fatherhood that is reconstructed
as biological. Even though most separated parents share custody (that is, they
share the legally sanctioned decision-making rights as regards children), mothers
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are usually the main carers when the parents live apart, especially with regard to
very young children.®? The legally sanctioned decision-making rights of fathers
tend, in other words, to be more disconnected from the actual care than are the
decision-making rights of mothers. Fatherhood is not connected to constructions
of parenthood as child-centred, good-enough caring practices to the same extent
as motherhood tends to be.

Not least in combination with the lack of attention paid to child protection
issues, the discursive landscape outlined above works against attempts to make
visible possible conflicts of interests between, on the one hand, fathers and, on the
other hand, children (girls and/or boys). In this sense, the protective welfare per-
spective on children enables the framing of the interests of fathers as ‘general’ and
identical to the interests of children.

Legal Reform in the 1990s and Fathers’
Rights Groups

Swedish family policy today presupposes shared parenting and a high degree of
parental co-operation post-separation or divorce. Furthermore, face-to-face con-
tact is generally presumed to be ‘in the best interests of the child’. Since the 1970s
a series of changes to family law has aimed to reduce conflict between parents and
to encourage agreements over contact, custody and residence. In this process,
shared custody has increasingly been emphasised.®> In 1993 the government
appointed the Vérdnadstvistutredningen (inquiry on custody disputes),** which
led to changes to family law that came into force in 1998.% The 1993 inquiry
strongly emphasised joint custody as the preferable option on separation or
divorce, and with the 1998 changes it became possible for Swedish courts to award
joint custody against the explicit will of one parent.

Swedish fathers and mothers who share custody are defined as jointly respon-
sible for the care of the child, and for ensuring that the child’s physical and psy-
chological needs are fulfilled. The parents also share decision-making rights
regarding the child and are obliged to make all major decisions jointly—that is,
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everything that goes beyond everyday care (food, clothes, bedtimes, leisure time
activities, etc). One parent cannot make any major decision ‘of central importance
for the child’s future’ unless the best interests of the child ‘apparently demand’
this.®

The concept of custody—vdrdnad—was introduced through a law of 1917
regarding children born outside of marriage and a law of 1920 regarding children
born within marriage. The word vdrdnad (custody), which is an abbreviation of
omvdrdnad (care), was used to get away from concepts like parental power and
parental authority. Instead, the law was supposed to emphasise parents’ responsi-
bility to give children a good upbringing.®’

Gender Neutral Law?

The language of the Swedish law and preparatory works® is for the most part gen-
der neutral and the people discussed are parents (not mothers and fathers) and
children (not girls and boys). In the report of the 1993 inquiry on custody dis-
putes, a gender perspective is questioned explicitly. In line with the general guide-
lines for Swedish public investigations, the government’s instruction to the 1993
inquiry states that it should make use of a ‘gender equality perspective’ in the
analysis as well as suggested changes to the law.® However, the inquiry chooses to
define a gender equality perspective as being irrelevant via the argument that:

[Q]Juestions concerning children and the best interests of children in disputes regard-
ing custody, residence or contact are not an issue of equality between the parents, that
is, between the genders. What is best for the child should and must be the deciding fac-
tor, regardless of which parent it is that ‘wins’ or ‘loses’. A parent’s ‘gain’ might be equiv-
alent to a loss for the child.”

Here, we note the realism in language. The inquiry does not portray the choice to
disregard a gender equality perspective as an interpretation of what the best inter-
ests of the child may be. Instead, the argument is presented as a statement of fact.
Thereby, it gains more weight than it would do if presented as an interpretation.”!
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Similar formulations, where gender equality is associated with a ‘winner’ and a
‘loser’, can be found in the government’s proposition (white paper) that followed
the inquiry report. There it is stated that:

[I]t is important to keep in mind that child custody has nothing to do with justice
between the parents and that a decision regarding custody is not a reward or punish-
ment for the parents’ behaviour towards each other.”?

It can be argued that one of the consequences of this explicit disregard of a gen-
der perspective was that the highly gendered issue of violence in heterosexual rela-
tionships was marginalised in the reform process. As regards violence, this issue
was the object of important law reforms in the 1990s. Moreover, Swedish legisla-
tion today acknowledges violence in heterosexual relationships as gendered: pri-
marily violence by men against women.”® However, the issue of men’s violence has
been discussed to only a very limited extent in relation to (continued) parental co-
operation and the well-being of children post-separation/divorce.”* In the
preparatory works to the law, it is mentioned that there are cases where the gen-
eral principles of joint custody and unsupervised face-to-face contact do not
apply, but until very recently little attention was paid to these exceptions. Despite
the growing recognition—in politics and policy—of the gendered features of vio-
lence in heterosexual relationships, fathers are still to a large extent constructed as
essentially non-violent.”>

This lack of awareness can also been seen in practice. For example, at the end
of March 2005 the central government’s Children’s Ombudsman published a
report on current legal practice concerning custody, contact and residence dis-
putes in cases of violence on family members by a parent.”® According to this
study of all relevant cases in the tingsrdtter (district courts) from 2002, joint cus-
tody is ordered against the wishes of one parent in 49 per cent of the cases where
there are some indications of a history of violence (in most cases by the father
against the mother). In cases where the father has a previous conviction for a
crime against the mother, the district courts award joint custody against the
wishes of one parent in 38 per cent of cases. According to the Children’s
Ombudsman, the study clearly shows that the courts do not see how the issue of
violence done to one parent by the other is linked to the well-being of the child.
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This is in spite of the fact that research on the links between men’s violence against
adult women and men’s violence to children in the family is well known and
quoted at the policy level in Sweden.”” As regards contact and residence, the
awareness of safety issues also seems to be low.

It can thus be argued that in the family law area (civil law) Swedish policy and
practice have until recently been marked by a ‘rule of optimism’’® In the wake of
severe criticism of both family law and its implementation in cases involving vio-
lence, the government appointed (in 2002) a parliamentary committee to review
the family law—again. This time, the situation of children who experience vio-
lence in their families was one of the topics to be given special attention. We will
return to this recent development in our concluding remarks.

Gendered Interests: Fathers’ Rights

The principle of gender neutrality is not consistent in all parts of the 1993 inquiry.
In the report it is explicitly stated that there are gender specific motives for the
suggested changes to the law that will make it possible for the courts to award joint
custody against the wishes of one parent. It is stated that the father should be able
to get some form of custody even if the mother does not want joint custody.” This
is because:

[I]n practice it is impossible for a father who at the child’s birth is not married to the
child’s mother to get joint custody if the mother does not want it.%

One way to amend this problem would have been to adopt the principle of auto-
matic joint custody at the child’s birth. However, this solution was rejected by
the 1993 inquiry on the grounds that such legislation might cause some moth-
ers to obstruct the establishing of paternity. This ‘would be much worse for the
child than the parents not getting automatic joint custody’®' Instead, the
inquiry suggests the possibility of enforcing joint custody against the wishes of
one parent (but not both parents) at a later stage. The inquiry is thus promot-
ing measures that will undermine possibilities for (unmarried) mothers to
exclude fathers, measures that will equalise the position of fathers with the posi-
tion of mothers.

77 See, for example, the report from the parliamentary 1993 Kvinnovéldskommissionen, SOU 1995:60
Kvinnofrid (Stockholm, Fritzes, 1995).

78 R Dingwall, ‘Some Problems about Predicting Child Abuse and Neglect’ in O Stevenson (ed),
Child Abuse: Professional Practice and Public Policy (Hemel Hempstead, Harvester Wheatsheaf, 1989).
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80 Ibid, 84. This was because with the previous legislation the court had to make a choice between
the parents if one of the parents opposed joint custody.

81 Ibid, 79.
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Both the inquiry report and the government’s white paper quote cases from
Hogsta Domstolen (the Supreme Court) stating that neither parent is more fit
than the other to be the custodian as a result of gender.3? The background to
these cases is a previous presumption that the mother is the best carer of small
children if nothing speaks against it. Until the beginning of the 20th century, a
father-presumption prevailed in Sweden. From the 1920s until the 1970s a
mother-presumption can be found in legal practice to varying degrees, even
though—unlike many other countries—the mother-presumption has never been
codified in Swedish law. In a case from the end of the 1980s, Hdgsta Domstolen made
it clear that no parent should be presumed to be better because of their gender.®’

Against this backdrop, unmarried mothers’ ‘monopoly’ on custody may be inter-
preted as being unjust. In the 1993 inquiry report, mothers are simply presented as
having unfair advantages in comparison with unmarried fathers.* According to
a norm that gender should be (formally) irrelevant, the gender-specific aim that
fathers should gain access to custody against the wishes of mothers becomes rea-
sonable and fair. In this way, fathers’ rights can be constructed as promoting gen-
der equality. In spite of the 1993 inquiry’s explicit rejection of a ‘gender equality
perspective’ implying rights for parents, the inquiry report can thus be interpreted
as expressing a concern for justice—mainly for fathers.3

However, the suggested changes to the law are not framed as being about the
rights of fathers, but as being about the rights, needs and interests of children. The
needs and interests of children and fathers are said ‘generally’ to coincide when
joint custody is ensured:

Joint custody is in general of such an importance for the child, and also the parents that it
must be possible for a father to achieve joint custody also against the wishes of the mother.®

Through such portrayals of the interests of children, parents and fathers as
‘general’ the interests of mothers are constructed as ‘particular’.’

The point of departure for the 1993 inquiry on custody disputes seems to be
that (unmarried) mothers have an illegitimate and dominant position as com-
pared to fathers and therefore measures to redeem this alleged injustice are nec-
essary. As regards the power of fathers, such power is actually mentioned in one
passage of the report—but only as power over children within marriage before
the regulation of parent-child relationships by law in 1734.88 In the text, this

82 Ibid, 50; Prop 1997/98:7, above n 65, 32.

83 See Schiratzki, above n 26.

84 This is also portrayed as an increasing problem since more and more children are born outside of
marriage: SOU 1995:79, above n 64, 54.

85 Eriksson, above n 54.

86.SOU 1995:79, above n 64, 84. Our emphasis.

87 Cf Eduards, above n 39.

88 SOU 1995:79, above n 64, 47.
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passage provides a contrast which is used to emphasise an (unmarried) father’s
supposedly limited ‘possibilities to get custody of their children’ in modern
times.

In summary, our conclusion is that the preparatory works to the 1998 changes
to Swedish family law can be seen as being marked by a concern for the position of
fathers and a fathers’ rights agenda. We also note that the suggested changes to the
law, intended to promote the interests and rights of fathers, are framed as being
about either the promotion of gender equality or children’s interests and well-
being. The frames constructing fathers’ rights as ‘gender equality’ ‘parental co-
operation; or as ‘children’s interests’ thus seem to be of central importance to this
legal reform process. Here, the concept of frames refers to ‘schemata of interpreta-
tion’ that enable individuals to locate, perceive, identify and label occurrences
within their life space and in the world at large.?’ They render events meaningful
and thereby function to organise experience and guide action. It can be argued that
with the ‘cultural turn’ in social movement theory, the focus has shifted to how
issues are framed discursively. Furthermore, meaning-work and discursive politics
are defined as core ingredients in social movement activities and success.”
Drawing on such perspectives, we suggest that fathers’ rights activists’ meaning-
work might be a key to their apparent success and we move on to look more closely
at the role of fathers’ rights groups’ in the framing of fathers’ rights and interests as
gender equality, parental co-operation and/or children’s interests.

The Daddy-Group

Like all interested parties, fathers’ rights groups are incorporated in the consulta-
tive framework characteristic of the Swedish policy reform process. As regards the
1993 inquiry on custody disputes, their presence was actually quite strong at the
inquiry’s consultative meeting with voluntary organisations that took place in
November 1994. At this meeting only one of the six participating non-govern-
mental organisations/groups had a clear focus on women’s interests.”! The other
five can to varying degrees be defined as concerned with fathers’ rights agendas.”

89 E Goffman, Frame Analysis: An Essay on the Organization of Experience (New York, Harper
Colophon, 1974). See also Benford and Snow, above n 19.

% See Benford and Snow, above n 19; Ferree, above n 18; R Eyerman and A Jamison, Social
Movements: A Cognitive Approach (Cambridge, Polity, 1991). On discursive politics see M Katzenstein,
Faithful and Fearless: Moving Feminism into the Church and the Military (Princeton, NJ, Princeton
University Press, 1998).
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92 The others were: Foreningen Barns riitt till 2 forildrar (Association for children’s right to two par-
ents); Sveriges Mansjourers Riksorganisation (National organisation for men’s hotlines in Sweden);
Foreningen Sindagsforilder i Malmo (Association of Sunday parents in Malmd); Umgiingsriitts
Forildrarnas Riksforening (Association for equal parenting); Mullvadarnas Riksorganisation (National
organisation for moles [sic!]).
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However, we would argue that the rather small and new (as they were then) and
disparate fathers’/men’s groups outside of the governmental system were not the
most important agents when it came to the framing of fathers’ rights in the
preparatory works to the 1998 law reform. Instead, we want to turn our focus to
a special non-expert group appointed by the Minister of Gender Equality in 1992:
Arbetsgruppen (S 1993:C) om papporna, barnen och arbetslivet (The Working
Group on Daddies, Children and Working Life).?® This so-called Pappa-gruppen
(Daddy-Group) consisted of ‘a handful of men’ who originally were asked to
investigate obstacles to men’s use of parental leave insurance and make sugges-
tions for policy changes to promote men’s parental leave. Of central importance
to our argument here is that it was the Daddy-Group that explicitly and by its own
initiative connected the issue of daddies’ parental leave with rights to custody and
contact. Previously, these topics had been separated in the debates on family and
gender equality policy.”

The Daddy-Group argued strongly for, among other things: the abolition of
single custody as a concept; a ‘ban’ on the possibility of mothers ‘vetoing’ the
father as a custodian; that major decisions regarding the child should be made
jointly and in agreement between both parents; and that such reforms would not
just improve the position of fathers, but also benefit children.®> Furthermore, we
note that some of the group’s suggestions are quoted directly in the 1993 inquiry
report.® It is thus possible to trace to the Daddy Group the discourse of disadvan-
taged fathers and the framing of fathers’ rights as being about gender equality,
parental co-operation and children’s interests. It lies beyond the scope of this
chapter to investigate the origins of the frames in detail. However, it can be argued
that this group was a key agent in channelling, and/or strengthening the impact
of, these frames in the reform process.

In their final report, the seven self-proclaimed ‘ambassadors for the vision of
the caring daddy’®” state that ‘we have not perceived it as our task to initiate a large
modern men’s movement; it is already developing by itself’?® However, at the
same time they identify a link between their own government-assigned tasks and
a broader movement. In this sense, they present themselves as, if not part of a
fathers’ rights movement, at least being connected to a broader pattern of collec-
tive action by men. However, in spite of this group’s self-presentation, we would

% DS 1995:2, above n 1.

%4 Klinth, above n 26. A similar link between ‘new’ fatherhood and custody issues was also made in
other contexts in the early 1990s: see R Collier, Masculinity, Law and the Family (London, Routledge,
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International Context’ in S Watson and L Doyal (eds), Engendering Social Policy (Buckingham, Open
University Press, 1999).

% DS 1995:2, above n 1, 113-14.

% Eg SOU 1995:79, above n 64, 77 and 91.

97 DS 1995:2, above n 1, 14. Our translation.

%8 DS 1995:2, above n 1, 13. Our translation.
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argue that it is too simplistic to regard this working group as a clear-cut example
of successful fathers’ rights activism in Sweden. As indicated by the fact that this
group was actually appointed by the minister for gender equality, the Daddy-
Group is clearly linked to broader political attempts to achieve gender equality in
Sweden. Here lies an important key to a more complex understanding of the rela-
tionship between fathers’ rights agendas and the Swedish state. For, as we have
seen earlier, the discursive framing of fathers’ rights by the groups discussed
here—including the Daddy-Group—clearly resonates with dominant discourses
in Swedish social policy more broadly.

Concluding Remarks

We have argued in this chapter that in current legal practice in Sweden violent
fathers are granted rights at the expense of children and co-parents/mothers. It
can be added that this pattern in cases involving violence seems to form part of a
broader picture. In a comparative perspective the Swedish ‘fatherhood regime’ is
characterised by strong rights to custody and contact, and weak obligations
(responsibilities for child support and alimony), according to Barbara Hobson
and David Morgan.”® How are we to understand the strong position of fathers—
including violent fathers—in Sweden? How are we to explain that they may be
granted stronger rights than fathers in some other (Western) contexts? Can efforts
by fathers’ rights activists, like the interventions in the reform process preceding
the 1998 changes to the law, at least partly explain this pattern?

Our answer to the last question is both yes and no. In the broad Swedish land-
scape which we have portrayed, it becomes easier to see why a fathers’ rights
movement can be perceived as both relatively marginal and relatively successful in
advancing the rights of fathers. We have argued that this is because the reform
processes have operated in a collectivist and (age and gender) consensual manner
and because measures promoting fathers’ rights have largely been adopted from
within the governmental system and Social Democratic Party. Furthermore, we
suggest that the discursive opportunity structure dominant within the Swedish
state is itself highly enabling as regards the framing of fathers’ rights in terms of
gender equality, parental co-operation, and children’s interests respectively.
Therefore, the framing strategies adopted by activists such as the Daddy-Group
can be defined as having a high degree of ‘cultural resonance’ For example, the
backdrop of the consensual and hetero-normative ethos within the Swedish political

% B Hobson and D Morgan, ‘Introduction: Making Men into Fathers’ in B Hobson (ed), Making
Men into Fathers: Men, Masculinities and the Social Politics of Fatherhood (Cambridge, Cambridge
University Press, 2002).
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domain makes it easier to see why the framing of fathers’ rights as gender equal-
ity and parental co-operation might be perceived as a more fruitful strategy by
fathers’ rights advocates than the more conflictual and individual rights (that is,
for men/fathers) frames that can be seen in, for example, the UK.!%0

A strong commitment to consensus in social institutions seems to make it
extremely difficult for mainstream Swedish society to recognise and address social
divisions other than class.!%! In terms of conceptualising the Swedish welfare sys-
tem, what this in effect means is that historically it has been extremely successful
in ameliorating the impact of poverty.!9? That is why Sweden rates relatively
highly on mainstream comparative welfare measures—such as that developed by
Gosta Esping-Andersen—which also tend to be based upon a class analysis.!%?
However, the Swedish welfare system has been rather poor at addressing other
forms of disadvantage, such as violations of what we might call a person’s ‘bodily
integrity’: for instance, men’s violence to women, or sexual violence to children,
or racism.!% From this perspective it is perhaps unsurprising to find the unin-
tended consequences of the 1998 family law reform: that in practice even violent
fathers are granted rights to custody and contact at the expense of children and
co-parents/mothers. For this to happen, a fathers’ rights movement might not
even be needed in Sweden.

The question is whether this will also be the case in the future. As we have
hinted at above, Sweden is going through a period of change. After consulting a
number of actors in the field and after carrying out some studies of its own, the
2002 parliamentary committee on custody came to share previous criticisms of
both law and practice. In the report—published in June 2005—the committee
suggests a number of changes to improve the situation regarding cases involving
violence. In contrast to its predecessor, it acknowledges that violence in heterosex-
ual relationships is a gendered phenomenon, which implies that the associated
risks for children are also tied to gender, that is to men/fathers.!% Perhaps even

1007 Hearn and K Pringle, with members of Critical Research on Men in Europe, European
Perspectives on Men and Masculinities (Houndmills, Palgrave, 2006); K Pringle, Men, Masculinities and
Social Welfare (London, UCL Press, 1995); K Pringle, ‘Neglected Issues in Swedish Child Protection
Policy and Practice: Age, Ethnicity and Gender’ in M Eriksson et al, above n 25. However, it should be
noted that formal equality and gender neutral individualism also play an important role in Swedish
gender equality ideology and policy.

101 See Balkmar and Pringle, above n 2; Hearn and Pringle, ibid; Pringle, ibid.

102 Even if cracks are now appearing in this edifice; see A Gould, ‘Sweden: The Last Bastion of Social
Democracy’ in V George and P Taylor-Gooby (eds), European Welfare Policy: Squaring the Welfare
Circle (Houndmills, Macmillan, 1996).

103 Esping-Andersen, above n 27. Cf W Arts and ] Gelissen, ‘Three Worlds of Welfare Capitalism or
More? A State of the Art Report’ (2002) 12 Journal of European Social Policy 137-58.

104 Balkmar and Pringle, above n 2; Pringle, above n 100; Hearn and Pringle, above n 100.

105 As could be expected, some of the fathers’ rights groups discussed earlier express criticism of this
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Virdnad, Boende, Umginge (Foreningen Styvmorsviolen, Jarfilla, 2005), http://www.styvmorsviolen.se.
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more importantly, the changes to the law proposed by the recent committee are
primarily intended to limit the possibility of violent fathers acquiring custody and
contact. In the middle of March 2006 the government suggested changes to the
law emphasising the issues of risk. In the white paper it is stated that if a parent is
violent to the child or another member of the family, it is ‘in principle in the best
interests of the child’ that the violent parent is not awarded custody.!?® Will this
shift result in a critical focus on father-power more broadly in policy and practice?
And if so, could this contribute to an expansion and radicalisation of existing
fathers’ rights groups in Sweden? We will have to wait and see.

106 Prop 2005/06:99 Nya véirdnadsregler (Stockholm, Fritzes, 2006), 50-51. Our translation.
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Yearning for Law: Fathers’ Groups and
Family Law Reform in Australia

HELEN RHOADES

Introduction

A major battle is being waged in Australia over the best way to manage the effects
of relationship breakdown where children are involved.! As in other jurisdic-
tions, fathers’ demands for increased parenting rights have been central to this
struggle. To some observers, this phenomenon is a gender war and the fathers’
lobby is the cause of the extensive policy changes that are being wrought.? This
chapter explores this assessment in the context of the Australian government’s
recently proposed ‘New Family Law System’ reforms, which are the end product
of a 2003 inquiry into the law governing post-separation parenting arrange-
ments. Fathers’ groups were ‘the prime movers and shakers’ behind this inquiry,?
and the Prime Minister’s act of initiating it was said to have won him ‘a new
legion of fans amongst separated dads’* Many of the proposals for change are
also informed by perspectives which fathers’ groups purport to support. Yet the
question of ultimate responsibility for this shift is a story of complex and shifting
influences.

This chapter attempts to trace and tease out the meaning of fathers’ groups’ fluc-
tuating fortunes in their campaign for custody law reform from their initial success
in triggering the parliamentary investigation, through the failure to secure their law

! The imagery of battle is common in media stories of post-divorce parenting. See, for example,
M Cosic, ‘Uncivil War’, The Australian Magazine, 21-22 August 1999; J van Tiggelen, ‘Dads’ Army’,
The Age Good Weekend Magazine, 21 May 2005; L Mitchell, ‘Caught in a Crossfire, The Age, 11 July
2005.

2 See, eg, N Bala, ‘A Report From Canada’s “Gender War Zone”: Reforming the Child-Related
Provisions of the Divorce Act’ (1999) 16 Canadian Journal of Family Law 163.

3 Standing Committee on Family and Community Affairs, Official Committee Hansard (13 October
2003) 23-24 (Mr Quick, Committee). Hereafter ‘Official Committee Hansard.

4 Fatherhood Foundation, ‘Howard’s Betrayal, Dads on the Air: http://www.dadsontheair.com/
index.php?page=showcomments&id=209.
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reform goal from that process, to their later victory in achieving critical last minute
amendments to the government’s draft legislation. The first part of the chapter
focuses on some of the key rhetorical devices used by the groups during the 2003
inquiry and the relative influence of these and other factors, (including the empir-
ical research on post-separation life), on its outcome. The next section goes on to
explore the ways in which advocates for fathers responded to the inquiry’s report
and their continued demand for a parental equality rule in the face of its child-
focused recommendations. The final section looks at the ‘father friendly’ changes®
to the government’s draft legislation that occurred during the parliamentary
review process and its transformation from an evidence-based approach to an ide-
ological framework for dealing with post-separation parenting disputes.

Before moving on to look at their claims and discursive strategies, the next
section provides some background information about fathers’ groups in Australia.

Australia’s Fathers’ Lobby and the 2003
‘Equal Parenting’ Inquiry

As Richard Collier describes in this volume, debates around men’s behaviour and
identities as fathers have become commonplace in recent years, and, as in the UK,
the relationship between law and men’s parenting practices has become increas-
ingly politicised in Australia. Recent empirical studies suggest that Australian
fathers are more interested than ever in being active parents,® and many are
reportedly taking advantage of ‘the opening up of gender roles’ generated by the
women’s movement to become involved fathers.” At the same time, though,
Australia’s workplace environment has become less not more family-friendly, with
employed men now working longer hours outside the home,® and men’s identi-
ties continue to be critically linked to their paid labour.’ For an increasing num-
ber of men, extended working hours have meant rising stress levels and ‘negative
spillover’ into family life, particularly for those on low pay.!® While these factors

5This characterisation of the relevant amendments comes from A Horin and N Jamal, ‘Push for
Equal Custody a Win for Fathers’ Groups’, The Age, 8 December 2005.

¢ K Hand and V Lewis, ‘Fathers’ Views on Family Life and Paid Work® (2002) 61 Family Matters 265
G Russell and L Bowman, Work and Family: Current Thinking, Research and Practice (Department of
Family and Community Services, 2000).

7 M Flood, Fatherhood and Fatherlessness (ACT, The Australia Institute, Discussion Paper No 59,
2003), 34.

8 R Weston, L Qu and G Soriano, ‘Tmplications of Men’s Extended Work Hours for their Personal
and Marital Happiness’ (2002) 61 Family Matters 18.

? Flood, above n 7, 58.

10 Weston, Qu and Soriano, above n 8, 25.
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impede fathers’ relationships with their children irrespective of their family
status,!! their meaning becomes especially significant at the point of family sepa-
ration, when many find themselves (relatively) poorly prepared for sole parent-
hood. As a result, the government has found itself increasingly occupied with
policy issues affecting divorced fathers, not those in intact families.

Reflecting this emphasis, the groups with which this chapter is concerned can
be distinguished from other men’s networks by their identification of the (legal,
financial and health) position of fathers following relationship breakdown as an
urgent social problem, and their agitation for law reform as a strategy of redress.
Unlike the members of other social support groups for fathers, men who join
these groups are typically divorced or separated and have often experienced a
painful legal battle over their children.'? Michael Flood, who has written exten-
sively on the men’s movement in Australia, suggests that fathers’ groups can also
be distinguished by their attitude to feminism.'* Like their counterparts in other
countries,'* Australian fathers’ groups have female members, including co-
founders.!> However, some draw a sharp distinction between such ‘ordinary
women’ and feminists, suggesting that the latter are ‘anti-male’'® and have little to
offer the ‘vast majority’ of women who are not tertiary educated.!” Most relevant
for this chapter, fathers’ groups differ from other organisations in the sector in
their lobbying function: while their primary function may be to support individ-
ual men in negotiating the divorce transition (offering grief counselling, support
meetings, and information about the legal system), they are also critically engaged
in a campaign to change the family law system.

Activism around family policy issues affecting fathers has a long history in
Australia, and its fathers’ rights community now comprises a diverse range of
organisations that vary in size and emphasis. The most longstanding group—the
Lone Fathers Association (Australia) Inc (LFA)—was formed in 1973 and has
been operating nationally since 1975, the year Australia’s no-fault divorce legisla-
tion was first enacted. Alongside more recently formed advocacy groups such as
Dads in Distress (DiDs), which focuses on men’s health issues, the LFA works to

! Recent studies show that fathers are typically the ‘back-up’ carers in intact families, helping out
rather than taking responsibility for parenting activities: ] Baxter and M Weston, ‘Women’s Satisfaction
with the Domestic Division of Labour’ (1997) 47 Family Matters 16.

12 Flood, above n 7, 36.

13 M Flood, ‘Men’s Movements’ (1998) 46 Community Quarterly 62.

14 See Crowley, this volume.

15 M Kaye and J Tolmie, ‘Fathers’ Rights Groups in Australia’ (1998) 12 Australian Journal of Family
Law 19, 22.

16 Official Committee Hansard (24 September 2003) 79 (Mrs Bawden, Shared Parenting Council of
Australia). See also Boyd, this volume for a description of Canadian fathers’ groups’ anti-feminist rhetoric.

17 The Men’s Rights Agency, for example, argues that the ‘utopia promised by modern-day gender
feminism’ is ‘an illusion’ for the ‘vast majority’ of women who have ‘limited academic skills and lim-
ited opportunities’ http://www.mensrights.com.au/AppdX%20A%20FL_pathways.pdf.



128 Helen Rhoades

maintain “family” as an issue of government social policy’ and achieve ‘fairer’ laws
for fathers.'® Miranda Kaye and Julia Tolmie, who conducted a study of Australia’s
fathers’ rights lobby in the late 1990s, noted the high turnover of this kind of
group and suggested that the ‘stayers’ were those who relied on ‘the tireless efforts
of one or more key individuals’!® In this vein, the longevity of the LFA owes much
to the dedication of its leader, Barry Williams, who has been the organisation’s
President since its inception. Both DiDs and the LFA appear to have good work-
ing relationships with government, and have been invited to represent fathers’
interests on family law reform reference groups.?°

Other groups, such as those that were formed in the wake of Australia’s child
support reforms, are more strongly characterised by an anti-discrimination agenda
and more closely exhibit the kind of ‘backlash’ perspective described by Susan
Boyd.?! As fathers are the main payers of child support,?* the introduction of the
Child Support Scheme in the late 1980s disproportionately affected men’s income
and many saw this as the point at which family law policies swung too far in favour
of mothers. Reflecting this sense of injustice, groups such as the Men’s Rights
Agency (MRA) and Dads Against Discrimination (DADs), which date from this
time, express their policy goals in terms of achieving gender equality. The MRA’s
website, for example, suggests there has been an ‘over-reaction’ to calls for equality
for women and that its key aim is to secure ‘equal rights and a level playing field for
all men’? But the organisation that is perhaps most relevant to the present topic is
the Shared Parenting Council of Australia (SPCA), an umbrella group of around
30 fathers’ groups which incorporated in September 2002 with the shared aim of
prescribing into law ‘every child’s fundamental human right to an equal relation-
ship with both their mother and father following separation or divorce’**

The ‘equal parenting’ campaign was a response to what these groups saw as the
failure of the Family Law Reform Act 1995 (the Reform Act) to bring about a nor-
mative shift in post-separation parenting practices.?> Despite exhorting parents to
‘share’ their parenting duties,?® and providing children with a right to be cared for

18 http://www.lonefathers.com.au/index.html

19 Kaye and Tolmie, above n 15, 22.

20 The leaders of both organisations were members of the 2005 Child Support Review Reference
Group. Barry Williams was also a member of the 1980s Child Support Consultative Committee.

21 SB Boyd, ‘Backlash Against Feminism: Canadian Custody and Access Reform Debates of the Late
Twentieth Century’ (2004) 16(2) Canadian Journal of Women and the Law 255.

22 The vast majority of sole parent households in Australia are female-headed: B Cass, “The
Changing Face of Poverty in Australia: 1972—-1982 (1985) 1 Australian Feminist Studies 67.

23 http://www.mensrights.com.au//src/MissionStatement.php

24 http://www.spca.org.au. Its executive comprises leaders of other fathers’ rights groups.

25 The Family Law Reform Act 1995 (Cth) came into operation on 11 June 1996. For a description
of this legislation, which was modelled on the private law provisions of the UK Children Act, see
J Dewar, “The Family Law Reform Act 1995 (Cth) and the Children Act 1989 (UK) Compared—Twins
or Distant Cousins?’ (1996) 10 Australian Journal of Family Law 18.

26 Family Law Act 1975 (Cth), s 60B(2)(c).
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by both of their parents,”” genuine shared care arrangements remain rare.”
Disappointed fathers blamed this situation on the discretionary nature of the
Reform Act’s approach, which encouraged rather than mandated joint responsi-
bility for children, and, as they saw it, left too much power in the hands of the legal
profession. The crux of the problem, according to this view, was summarised in
the following statement by DADs:

DAD:s Australia refuses to use the term ‘shared parenting. Some non-profit community
groups mistakenly believe that shared parenting is the answer. However, under the cur-
rent existing legislation, shared parenting is exactly what our community and children
are forced to suffer: 75% to the mother and 25% to the father. Equal Parenting is what
all children and most parents are now demanding as the default starting point that as a
society we should accept after family separation. The default standard for children after
separation should be 50:50 parenting, that is, 50% of the time with mum and 50% of
time with dad.?

The campaign for an equal parenting rule therefore focused on the amount of
time children should spend with their parents (ie, physical rather than legal cus-
tody) and was designed to force lawyers and judges to make joint residence orders,
which the earlier reforms had failed to achieve. In late 2002, the SPCA began to
lobby government backbenchers to this end, resulting in the creation of a ‘Back
Bench Committee’ which supported their shared residence objective and brought
pressure to bear on the Prime Minister to change the law.*® In June 2003 John
Howard announced a parliamentary inquiry into the law governing ‘custody’
arrangements, citing the concern that ‘too many boys are growing up without
proper role models®! and giving the House of Representatives Standing
Committee on Family and Community Affairs (the Committee) six months to
investigate the merits of enacting an ‘equal time’ presumption.?

Discursive Strategies in the 2003 Inquiry

In their 1990s study, Kaye and Tolmie found that the fathers’ groups they surveyed
relied on a ‘surprising commonality’ of rhetorical devices when presenting their

%7 Ibid, s 60B(2)(a). This right is subject to the ‘best interests of the child’ principle.

28 B Smyth (ed), Parent-Child Contact and Post-Separation Parenting Arrangements (Research Report
No 9, Australian Institute of Family Studies, 2004).

29 Emphasis in original.

30 Shared Parenting Council of Australia, ‘Federal Government Recognises Shared Parenting is the
Way Forward for Australian Children of Divorce Press Release, 18 November 2002.

31 P Hudson, ‘PM Orders Inquiry on Joint Custody’, The Age, 25 June 2003.

32 Commonwealth, House of Representatives, Standing Committee on Family and Community Affairs,
Every Picture Tells a Story: Report on the Inquiry Into Child Custody Arrangements in the Event of Family
Separation (Australian Government Publishing Service, 2003) xvii. Hereafter ‘Every Picture report.
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concerns publicly.*® These included appeals to the principle of equality, claims to
victim status, the use of anecdotes, reliance on rights language, and the conflation
of children’s and fathers’ interests.** Fathers’ submissions to the 2003 inquiry were
likewise notably consistent. Yet although their reform goal had not changed since
the 1990s, the ways in which they framed their claim for a joint custody presump-
tion had evolved somewhat, and a number of the strategies Kaye and Tolmie doc-
umented had been re-worked or abandoned by the time of the later investigation.
Of course, as Carol Smart has shown, the discursive ground around parenting
practices shifted considerably in that period, effectively constraining the kinds of
argument that parents could raise. 3

Whereas pre-Reform Act policies in Australia focused on ensuring the child’s
attachment to its primary carer, the current dominant discourse is one of respon-
sible parenting, which is synonymous with parental co-operation.’® As a result,
arguments emphasising women’s history of care for their children were rarely
made during the 2003 hearings, and those that were raised were deftly deflected.>”
But the ascendancy of the responsible parent discourse also challenged the ways
in which fathers were able to make their claim for custody reform. In contrast
with the strategies reported in Kaye and Tolmie’s study, fathers’ groups in 2003
made a concerted effort to be mother-friendly and were careful to construct
mothers and fathers as co-beneficiaries of an equal parenting approach, detailing
its material and health benefits for women.*® Although victim stories continued
to be told, this time around it was lawyers and judges, not mothers, who were cast
as the cause of fatherless families.* Fathers offered no arguments blaming moth-
ers for men’s violence, which Kaye and Tolmie had found in their 1990s survey,*’
and instead of accusing women of hostility to contact, some urged the Committee
to encourage mothers to take enforcement action against ‘irresponsible fathers’
who failed to exercise contact with their children.*!

3 Kaye and Tolmie, above n 15, 27-28.

3 M Kaye and ] Tolmie, ‘Discoursing Dads: The Rhetorical Devices of Fathers’ Rights Groups’
(1998) 22 Melbourne University Law Review 162.

35 C Smart, “The Legal and Moral Ordering of Child Custody’ (1991) 18 Journal of Law and Society
485; C Smart, ‘Losing the Struggle for Another Voice—The Case of Family Law’ (1995) 18 Dalhousie
Law Journal 173.

36 F Kaganas and SD Sclater, ‘Contact Disputes: Narrative Constructions of ‘Good’ Parents’ (2004)
12 Feminist Legal Studies 1; H Reece, ‘The Paramountcy Principle: Consensus or Construct’ (1996) 49
Current Legal Problems 267.

37 See eg Official Committee Hansard (13 October 2003) 16 and 17 (Mrs Hull, Committee Chair).

38 See eg DADs’ argument that mothers would better able to participate in the paid workforce and
that the ‘present regime of awarding sole custody can easily overload many mothers’: Official
Committee Hansard (1 September 2003) 12 (Mr Hardwick, Dads Against Discrimination); and DADs’
written submission, Submission 494, to the House of Representatives Standing Committee on Family
and Community Affairs, http://www.aph.gov.au/house/committee/fca/childcustody/subs.htm.

¥ Official Committee Hansard (1 September 2003) 18 (Mr Marsh, Fatherhood Foundation).

40 Compare Kaye and Tolmie, above n 15, 57.

41 See Official Committee Hansard (27 October 2003) 55 (Mr Lenton, Dads in Distress).
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Essentially fathers’ groups’ submissions reflected three discursive themes.
Their primary argument was a child welfare one, which proposed that equal
time with parents produces the best outcomes for children while sole custody
arrangements are dangerous to their development. Different groups supported
this claim with references to various research studies which, as DADs
suggested, purported to prove that children living in joint custody arrange-
ments ‘outperform children who are raised by a single parent across all social
indicators’*? As Michael Flood has described elsewhere,** however, such argu-
ments often failed to indicate whether the cited studies were based on volun-
tary or imposed custody arrangements or acknowledge the many other
significant variables that influence children’s well-being following parental
separation (such as the impact of economic (in)security). On some occasions,
fathers’ groups simply alluded to the existence of empirical support for their
position without naming any particular study, suggesting broadly that ‘all the
research available indicates that children require both their mother and their
father to become balanced adults’** or that ‘most countries’ have ‘found from
research studies that it is the sole custody regime that damages children the
most’*

Fathers also bolstered their child welfare claims by telling stories about their own
child’s desire to live with both parents—or as one father put it, to ‘see you and mum
fairly’#®—and at other times they invoked ‘common sense’ arguments, implying that
the truth of their position was intuitively evident and needed no empirical backup.
The latter technique was particularly used in response to the submission (offered by
opponents of the presumption) that children should be given an opportunity to say
what arrangement they would prefer, with advocates arguing that it was already
obvious that ‘equal parenting is what children want,*’ or suggesting that ‘70 per cent
of children say they would like to have equal time with their parents}*® or, to use the
SPCA’s submission:

You ask a five-year-old child and he will tell you, ‘I want mum and dad’. They all will.*’

A second discursive thread involved a justice claim, which portrayed the discre-
tionary approach to determining parenting arrangements as unfair to fathers.
According to this argument, the demand for an equality presumption was about

42 Official Committee Hansard (1 September 2003) 11 (Mr Hardwick, Dads Against Discrimination).

43 See for a discussion of the use of ‘bogus statistics’ by fathers’ rights groups Flood, above n 7,
21-23. See also Kaye and Tolmie, above n 34, 177.

4 Official Committee Hansard (24 September 2003) 73 (Mr Greene, SPCA).

4 DADs, Submission No 494, above n 38, 6.

46 See eg Official Committee Hansard (29 August 2003) 27 (Private witness).

47 Official Committee Hansard (1 September 2003) 11 (Mr Hardwick, Dads Against Discrimination).

8 Official Committee Hansard (17 October 2003) 54 (Mr Carter, Lone Fathers Association).

4 Official Committee Hansard (24 September 2003) 77 (Mr Greene, SPCA).
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giving men ‘a rightful place’ in their children’s lives after separation so they would
no longer have to go ‘begging for a minute’ with their children.® This perspective
was in some ways a reprise of the equal rights strategies of the 1990s, but with an
emphasis on the meaning of being a non-resident parent rather than the percentage
of residence orders made in favour of women. In the earlier version, men claimed
that the imbalance of custody awards to mothers was evidence of gender discrimi-
nation by the judiciary. In 2003, judges were not so much biased as out-of-touch
with changing social attitudes and burdened with ‘some rather old-fashioned ideas’
about men’s ability to care for children.’! As noted above, what counts as a parent
in modern family law is not the history of care but the promise of it.> In line with
this development, fathers did not produce any research data about men’s care giv-
ing work in families, but used a (profoundly moving) storytelling approach to illus-
trate the painful emotional terrain of life as a contact parent and suggest the harmful
effects of a legal system that frustrates their relationships with their children.>

The third and related strategy involved an ‘anti-professionals’ discourse and a
plea for ‘people power’. By contrast with Kaye and Tolmie’s 1998 finding that a
‘couple of groups’ saw lawyers as problematic,> antipathy towards the legal pro-
fession (and the court system) was a major feature of men’s submissions during
the later reform process. These submissions made it clear that fathers did not see
solicitors’ practices as simply misguided or uninformed, but as a product of vested
interests and a reluctance to yield power to parents. Lawyers were accused of
deliberately exacerbating hostilities between parents and ‘making a lot of money’
out of divorce work.>> More to the point, they had ‘failed to follow the directions
of parliament’® and were ‘thumbing their noses’ at the law.>” Thus a presumption

0 Official Committee Hansard (27 October 2003) 53 (Mr Lenton, Dads in Distress).

51 Official Committee Hansard (17 October 2003) 54 (Mr Carter, Lone Fathers Association). Note
that this more generous construction was not applied to the then Chief Justice of the Family Court,
Alastair Nicholson, who was attacked by fathers’ groups for making ‘political comments’ in the lead up
to and during the inquiry: see Shared Parenting Council of Australia, ‘Is the Family Court a Political
or a Judicial Institution?, Media Release, 30 October 2002; D Wroe, ‘Judge Claims Intimidation in Row
over Child Custody’, The Age, 2 December 2003.

52 Smart, ‘The Legal and Moral Ordering of Child Custody’, above n 35.

53 See for these narratives in media representations of divorce ‘The Coping Strategies of Divorced Dads),
The Sunday Age Magazine, 24 April 2005 (regarding divorced men’s loneliness), and ‘Caught in a Crossfire,
The Age, 11 July 2005 (regarding the failure of schools to provide information to divorced fathers).

54 Kaye and Tolmie, above n 15, 64.

% Official Committee Hansard (1 September 2003) 18 (Mr Marsh, Fatherhood Foundation).

% Official Committee Hansard (1 September 2003) 10 and 14 (Mr Hardwick, Dads Against
Discrimination). This distrust was also evident during the later legislative review process when the
SPCA urged parliament to ‘legislate away’ the courts’ ability to develop case law guidelines that might
qualify the new legislative provisions: House of Representatives Legal and Constitutional Affairs
Committee, Report on the Exposure Draft of the Family Law Amendment (Shared Parental
Responsibility) Bill 2005 (Canberra, August 2005) [8.61] and [8.62]. Hereafter ‘Exposure Draft report..

7 This claim was made by the Men’s Rights Agency in their written submission to the House of
Representatives Legal and Constitutional Affairs Committee regarding the government’s draft legisla-
tion, 24 February 2006, http://www.mensrights.com.au/mra%:20submit%20to%20Senate%20L&C.pdf.
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was needed to wrest control from them and ‘spell it out’ that shared parenting rep-
resents ‘the wishes of the people’>®

This kind of criticism, however, was not confined to lawyers, and a number of
other professional groups associated with the family law system were targeted,
including family counsellors, academic researchers, and government bureaucrats.
The SPCA, for example, complained that welfare reports prepared by social work-
ers were ‘skewed because of feminist ideology, because that is what is taught in our
universities),>® while the MRA were critical of the ‘domestic violence industry’,
claiming that the research on this issue was ‘heavily influenced by academics, who
are at the forefront of an anti-male, anti-father network that seeks to deconstruct
and reconstruct men as if being a man is a pathology’®® According to the SPCA,
the whole problem with the family law system was that it had been ‘built up by
professionals for professionals’®!

This rhetorical strategy forms part of a broader cultural dynamic in Australia
that centres on a growing antipathy towards university-educated professionals
with ‘progressive opinions™? and a distrust of their values, interests and policy
preferences.®® Marian Sawer and others have described how this antipathy, which
has been nurtured by the present federal government, has become normalised in
Australian society in recent years, with derogatory references to ‘café society intel-
lectuals’ and ‘special interest groups’ appearing regularly in the opinion pages of
the broadsheet and tabloid press.®* Central to this new populism is a suspicion of
the kinds of ‘expert’ knowledge cultivated in courts, universities and other public
institutions, and the belief that such ‘knowledge elites’ are contemptuous of the
values of ‘ordinary people’® One consequence of this has been to recast advocacy

58 Official Committee Hansard (1 September 2003) 10 and 14 (Mr Hardwick, Dads Against
Discrimination).

%9 Official Committee Hansard (24 September 2003) 79 (Mrs Bawden, Shared Parenting Council of
Australia).

©0 http://www.mensrights.com.au/AppdX%20A%20FL_pathways.pdf. See also Men’s Rights Agency
written submission to the Standing Committee on Family and Community Affairs, http://www.men-
srights.com.au/MRA_submit.pdf, 28.

ol Official Committee Hansard (24 September 2003) 78 (Mrs Bawden, Shared Parenting Council of
Australia).

62 See M Sawer and B Hindess (eds), Us and Them: Anti-Elitism in Australia (Perth, API Network,
2004); M Simons, ‘Ties that Bind’ (2005) 8 Griffith Review 13; K Betts, ‘People and Parliamentarians:
The Great Divide’ (2004) 12 People and Place 64.

% T Dymond, ‘A History of the “New Class” Concept in Australian Public Discourse’ in Sawer and
Hindess, above n 62, 57-58.

4§ Scalmer and M Goot, ‘Elites Constructing Elites: News Limited’s Newspapers 1996-2002" in
Sawer and Hindess, above n 62; M Sawer, ‘Populism and Public Choice in Australia and Canada:
Turning Equality-Seekers into “Special Interests™ in Sawer and Hindess, above n 62.

95 M Sawer, Populism and Public Choice: The Construction of Women as a ‘Special Interest’, paper pre-
sented at the Australasian Political Studies Association Conference, University of Tasmania, Hobart, 29
September—1 October 2003.
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for social justice agendas as patronising and out of touch with mainstream
Australia,®® limiting ‘what can be heard’ in public policy debates.®” As described
above, fathers’ groups’ submissions to the 2003 inquiry were strongly imbued with
this kind of resentment of the scope provided by the legal system for professional
intrusion into personal lives, and a conviction that ‘strong law’ could overcome
this problem. In the words of DADs:

Equal parenting takes power back from the state and gives it to those to whom it rightly
belongs, the people—not the judges; not the solicitors; not the small letterhead, self-
interest groups of the misandrist movement, but the people.®

Failure to Secure an ‘Equal Time’ Presumption
from the Inquiry

The hopes of many fathers, who were encouraged by the positive reception they and
fathers’ groups received from the Committee to believe they might shortly be regarded
as important in their children’s lives, have now been dashed.®

The Committee did not deliver the equality rule that fathers’ groups had
hoped for. Although its members were clearly sympathetic to their cause,”’ in
the end they concluded that there were ‘dangers in a one size fits all approach’
to children’s living arrangements and expressed concern that the focus on time
had ‘turned the debate away’ from children’s need for involved parenting.”!
Instead of the presumption men sought, the Committee’s Every Picture report
recommended that orders be determined according to ‘the best interests of the
child concerned and on the basis of what arrangement works for that family’.”?
The Committee’s main interest lay with reshaping the system’s dispute res-
olution processes, not the law, and with finding ways to create peaceful rather
than equal post-separation parents.”®> This section explores the reasons for
this outcome and the forces that proved influential in shaping the inquiry’s

recommendations.

D Cabhill, ‘New-Class Discourse and the Construction of Left-Wing Elites’ in Sawer and Hindess,
above n 62, 78; Scalmer and Goot, above n 64, 150.

67 B Hindess and M Sawer, ‘Introduction’, in Sawer and Hindess, above n 62, 2.

8 Official Committee Hansard (1 September 2003) 11 (Mr Hardwick, Dads Against Discrimination).

% Men’s Rights Agency, Press Release, 29 December 2003.

70See eg Official Committee Hansard (29 August 2003) 24 (Mr Pearce); Official Committee
Hansard (29 August 2003) 27 (Mrs Irwin); Official Committee Hansard (13 October 2003) 23-24
(Mr Quick).

71 Every Picture report, above n 32, paras 2.39 and 2.4.

72 Ibid, para 2.44.

73 Ibid, paras 4.5 and 4.47.
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Children and Research

The Committee gave a number of reasons for deciding against an equal time pre-
sumption. These focused primarily on the risks to children of adopting any one
particular model of care arrangement, and included references to ‘the diversity of
family situations’, the ‘changing needs of children’ as they develop, the adverse
consequences of exposing children to parental conflict, children’s need for stabil-
ity, and the ‘many practical hurdles’ that parents need to overcome to make shared
parenting work.” Such justifications reveal the impact of the empirical evidence
presented to the Committee by opponents of the presumption, and suggests that,
like the British government, Australia’s rejection of an equality rule was informed
by the insights of the burgeoning socio-legal research of post-divorce life.”
During the parliamentary inquiry that preceded the 1995 reforms, this kind of
research was at ‘a very preliminary stage’’® But by the time the 2003 hearings were
convened there was a relative wealth of empirical material for the Committee to
draw on, including evidence of children’s perspectives on divorce, which contra-
dicted some of the key claims made by fathers’ groups.

At a superficial level, the research on children appeared to bear out men’s child
welfare arguments. It demonstrated, as fathers’ groups submitted, that children
value a continuing relationship with both of their parents and that many would
like—or would have liked—to spend substantially equal amounts of time with
each of them.”” But contrary to fathers’ claims, these findings did not support a
clear link between a child’s well-being and the form of their living arrangements.”®
They suggested, rather, that children’s understanding of shared parenting depends
on the quality of the care they receive, not the amount of contact they have with
each parent.”” The Committee heard that children prefer flexible arrangements
that can be adapted as circumstances change,®” and are more interested in “fair-
ness’ than equality.3! Researchers also provided evidence that shared parenting is

74 Ibid, ch 2, especially para 2.39.

75 See Collier, this volume.

76 Kaye and Tolmie, above n 15, 33.

’7M Gollop, A Smith and N Taylor, ‘Children’s Involvement in Custody and Access Arrangements
after Parental Separation’ (2000) 12 Child and Family Law Quarterly 383; P Parkinson, ] Cashmore and
J Single, Adolescents’ Views on the Fairness of Parenting and Financial Arrangements After Separation
(Sydney, University of Sydney, 2003).

78 ] Pryor and B Rodgers, Children in Changing Families: Life after Parental Separation (Oxford, Blackwell,
2001) 214; ] Hunt, Researching Contact (London, National Council for One Parent Families, 2003) 7.

7 PR Amato and JG Gilbreth, ‘Nonresident Fathers and Children’s Well-Being: a Meta-Analysis’
(1999) 61 Journal of Marriage and the Family 557; C Smart, ‘From Children’s Shoes to Children’s Voices’
(2002) 40 Family Court Review 305, 314; JB Kelly, ‘Changing Perspectives on Children’s Adjustment
Following Divorce’ (2003) 10 Childhood 237, 247.

80C Smart, B Neale and A Wade, The Changing Experience of Childhood: Families and Divorce
(Cambridge, Polity, 2001) 122 and 167; B Smith, NJ Taylor and P Tapp, ‘Rethinking Children’s
Involvement in Decision-Making after Parental Separation’ (2003) 10 Childhood 201, 207.
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‘developmentally risky’ for some children, including infants and toddlers (who are
at risk of developing a disorganised attachment) and children exposed to intense
or protracted conflict between their parents (who are at increased risk of mental
health problems and poor educational achievement),3? and showed that young
people can find living across two homes difficult to manage as they grow older.®?
The divorce research also revealed to the Committee the importance of allowing
children to influence the shape of their own post-divorce lives—that children feel dis-
empowered when they are not consulted about their care arrangements and that they
value the chance to participate in the decision-making process.3* On the basis of this
work researchers submitted that an equal parenting presumption was ‘disrespectful’
to children by assuming in advance what is best for them, and suggested that family
law needs to provide increased avenues for children’s agency.3> Other aspects of
fathers’ claims also proved problematic in light of the empirical data. Fathers’ groups
had spoken of shared living arrangements as though these could be easily managed.
Yet studies of such arrangements revealed the existence of a number of logistical
obstacles to making them work, including the need for geographical proximity, finan-
cial capacity, workplace flexibility, and mutual emotional support,® and even fathers’
advocates who appeared before the Committee conceded that such factors would pre-
vent many men from implementing a 50/50 care arrangement for their children.¥”

Balancing Stakeholder Interests

In similar fashion to Susan Boyd’s description of the Canadian custody reform
process in this volume,® the Every Picture report suggests that the Australian
Committee was conscious of the political need to negotiate the competing claims
of the system’s various consumer groups.®® Fathers’ submissions had focused on

82 Official Committee Hansard (20 October 2003) 3 and 9 (Dr McIntosh).

83 Smart, above n 79; B Neale, ] Flowerdew and C Smart (2003) ‘Drifting Towards Shared
Residence?” Family Law 904, 905.

84 Smart, Neale and Wade, above n 80, 122; Smith, Taylor and Tapp, above n 80, 207.

8 Submission of L Moloney, Submission 748, to the Standing Committee on Family and Community
Affairs, http://www.aph.gov.au/house/committee/fca/childcustody/subs.htm, 7; Official Committee
Hansard (20 October 2003) 15 (L Moloney). See also A James and MPM Richards, ‘Sociological
Perspectives, Family Policy, Family Law and Children: Adult Thinking and Sociological Tinkering’ (1999)
21 Journal of Social Welfare and Family Law 23; A James and A James, Pump Up the Volume: Listening to
Children in Separation and Divorce’ (1999) 6 Childhood 189; C Smart, ‘Towards an Understanding of
Family Change: Gender Conflict and Children’s Citizenship’ (2003) 17 Australian Journal of Family Law 20.

8 Official Committee Hansard (13 October 2003, Canberra) 8 (A Sanson and B Smyth, Australian
Institute of Family Studies).

87 See below, n 130.

8 See also SB Boyd, ‘Walking the Line: Canada’s Responses to Child Custody Law Reform
Discourses’ (2003) 21 Canadian Family Law Quarterly 397.

8 H Rhoades and SB Boyd, ‘Reforming Custody Laws: A Comparative Study’ (2004) 18
International Journal of Law, Policy and the Family 119.
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the ways in which the law and the legal profession were depriving men of time
with their children. Women’s groups, on the other hand, were more concerned
about the system’s treatment of intimate partner violence and the impact that a
shared residence presumption would have on women’s and children’s safety.
Representatives from these organisations pointed to the need for a specially tar-
geted response to disputes involving violence, in which protection from harm and
not maintenance of contact would guide outcomes.” A third position was artic-
ulated by advocates for children, including child welfare organisations, develop-
mental psychologists, and researchers. These submissions called for a more
child-focused approach to negotiating post-separation arrangements which
would recognise the damage caused by parental conflict and the benefits of
including children in the decision-making process.

In light of these disparate demands, the Committee’s report can be read as a
careful exercise in diplomacy, designed to strike a balance between the interests of
the different constituencies. Its recommendations reveal the Committee’s attempt
to address both men’s equality desires and women’s safety concerns, as well as
children’s wish to be consulted about their living arrangements. The essence of its
solution was the creation of a bifurcated system which would enable ‘the major-
ity’ of children to ‘grow up with meaningful and positive relationships’ with their
parents, while ensuring that ‘families and children subject to abuse are not
exposed to further risk’?! There were a number of overtures to fathers’ campaign
goals, including a presumption of ‘equal shared parental responsibility’ for mak-
ing decisions about major issues in children’s lives,’? and the committee suggested
that 50/50 shared residence (or “physical custody”) should be considered as a
starting point for discussion and negotiation’?® On the other hand, it recom-
mended that there be a presumption against shared parenting in families affected
by violence,” and proposed the establishment of child-inclusive decision-making
processes within the system.?

Mediators and Self-Governance

While the Committee’s rejection of the equal time presumption reflected the
influence of both the socio-legal studies and its desire to balance the interests of
competing lobby groups, its proposal to reduce the reach of the legal profession
reflects the coalescence of other forces. Fathers’ criticisms of the family law system

90 See eg Official Committee Hansard (28 August 2003) 23 (A Bailey, Domestic Violence and Incest
Resource Centre).

1 Every Picture report, above n 32, para 2.8.

92 Ibid, paras 2.82 and 2.84.

93 Ibid, paras 2.38 and 2.43.

%4 Ibid.

95 Ibid, paras 2.66 and 4.158.
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resonated with a number of Committee members who had ‘been through it per-
sonally as well’”® and who shared their distrust of lawyers.”” But the Committee
opted for a different response to this problem from the one proposed by fathers.
Instead of devising legislative formulae about the amount of contact children
should have with their parents, its preference was to replace the court-centred
model of dispute resolution with a non-adversarial approach ‘where involvement
of lawyers is the exception rather than the rule’®® In part, then, this reform direc-
tion was informed by the complaints of fathers’ groups, but it also reflected the
interests of stakeholders with quite different agendas, including mediation profes-
sionals and their supporters and government itself.

Advocates of alternative dispute resolution processes were among those who
opposed the call for an equal time presumption. Nevertheless, they agreed with
the fathers” argument that there was a pressing need for ‘lawyer reform’* and sug-
gested that the government should replace legal advisers with social-science
trained practitioners who have ‘an in-depth understanding of child develop-
ment.!% Their critiques of the legal profession’s practices rested on a series of
dichotomies which operated discursively and ideologically to drive the
Committee’s recommendations.!?! Lawyers were said to resort to ‘adversarial’ tac-
tics that drew parents ‘into a vortex of ambit claims and mutual denigration’!??
and left them ‘estranged from one another’,!% and artificially created ‘legal mat-
ters’ out of what were ‘really’ human relationship issues.!** Mediators, by contrast,
focused on conflict reduction and collaboration building, and their practices were
child-focused and therapeutic.!> This rhetoric reinforced fathers’ arguments
about the disempowering practices of legal professionals and aligned mediators
with the notion of ‘people power’: where lawyers ‘took over’ negotiations and

% See eg Official Committee Hansard (29 August 2003) 24 (Mr Pearce).

7 Official Committee Hansard (13 October 2003) 43 (Mr Dutton).

%8 Every Picture report, above n 32, para 4.47.

9 Official Committee Hansard (20 October 2003) 3 (L Moloney); Official Committee Hansard (13
October 2003) 30—47 (Professor Parkinson and Dr Cashmore); Family Mediation Centre, Submission
755, and Dr L Moloney, Submission 748, to the Standing Committee on Family and Community
Affairs, http://www.aph.gov.au/house/committee/fca/childcustody/subs.htm. See also L Moloney and
J McIntosh, ‘Child-Responsive Practices in Australian Family Law: Past Problems and Future
Directions’ (2004) 10 Journal of Family Studies 71.

100 Official Committee Hansard (20 October 2003) 3 (L Moloney).

101 See generally M Fineman, ‘Dominant Discourse, Professional Language, and Legal Change in
Child Custody Decisionmaking’ (1988) 101 Harvard Law Review 727.

102 Moloney and McIntosh, above n 99, 73. Compare R Hunter, ‘Adversarial Mythologies: Policy
Assumptions and Research Evidence in Family Law’ (2003) 30 Journal of Law and Society 156.

103 Official Committee Hansard (20 September 2003) 2 (L Moloney). See also N Webb and L Moloney,
‘Child-Focused Development Programs for Family Dispute Professionals: Recent Steps in the
Evolution of Family Dispute Resolution Strategies in Australia’ (2003) 9 Journal of Family Studies 23,
27; and Moloney and McIntosh, above n 99, 73.

104 See T Fisher, ‘Family Mediators and Lawyers Communicating about Children: PDR-Land and
Lawyer-Land’ (2003) 9(2) Journal of Family Studies 201, 203.

105 See on this, A Diduck, Law’s Families (London, LexisNexis, 2003) 119.
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prevented parents from speaking for themselves,!®® mediation practitioners
engaged ‘respectfully with family members’ and allowed parents to

...say what they need to say, not in a manner filtered by a barrister through legally
modified language but directly and in their own language.'?”

These submissions chimed with the government’s already well-established policy
goal of ‘encouraging people to take responsibility for resolving disputes them-
selves’ 1% Over the past decade, the Australian government has shown an increasing
interest in promoting the use of ‘private ordering’ in family law,!® and in shifting
funding away from the courts and into non-litigation dispute resolution path-
ways.'!% As a consequence, a wide range of alternative conflict management services
has commenced in Australia, intervening at various points in the family law system.
These include the establishment of mediation services within Legal Aid bodies,!!!
and the use of parenting support programs to enhance compliance with contact
orders,'!? which share a goal of fostering the parental alliance between separated
spouses. More recently the federal Attorney-General’s Department has imple-
mented professional development programs for legal practitioners to encourage the
use of child-focused dispute resolution practices.!'® Fathers’ groups’ anti-lawyer
rhetoric thus struck a chord with members of the Committee, both personally (for
some) and ideologically, while submissions of mediation advocates offered an anti-
dote and a chance to reinforce the government’s existing policy agenda.

Responses and Rhetoric after the Inquiry

Fathers’ groups responded angrily to the Committee’s report and their press state-
ments from the time reveal a deep sense of betrayal at the government’s acceptance

196 Every Picture report, above n 32, para 4.66 (testimony of L Moloney).

07 Official Committee Hansard (20 September 2003) 2 and 3 (L Moloney). See also L Moloney, T Love,
T Fisher and S Ferguson, ‘The Words to Say It—Clients’ Own Experiences of Family Mediation” (1996)
10 Australian Journal of Family Law 53.

198 Family Law Amendment (Shared Parental Responsibility) Bill 2005, Explanatory Statement,
Introduction.

109 See generally M Neave, ‘Resolving the Dilemma of Difference: A Critique of “The Role of Private
Ordering in Family Law™ (1994) 44 University of Toronto Law Journal 97.

110 Family Law Pathways Advisory Group, Out of the Maze: Pathways to the Future for Families
Experiencing Separation (Commonwealth of Australia, 2001).

1T Dewar, ] Giddings and S Parker, “The Impact of Legal Aid Changes on Family Law Practice’
(1999) 13 Australian Journal of Family Law 33.

112 See Commonwealth Attorney-General’s Department, The Contact Orders Program: A Summary of the
Independent Evaluation of the Contact Orders Pilot (Canberra, 2003); H Rhoades, ‘Contact Enforcement
and Parenting Programs—Policy Aims in Confusion?’ (2004) 16 Child and Family Law Quarterly 1.
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of its dispute resolution emphasis. The MRA suggested that the inquiry had been
‘an elaborate ploy to silence the growing anger of disenfranchised fathers!'* and
the SPCA declared that it had all been ‘a cruel hoax to separated parents who took
the Prime Minister at his word’!'®> while the Fatherhood Foundation described the
government’s response as displaying a ‘sneering and contemptuous attitude to
separated fathers’!'® This section looks at the rhetoric emanating from fathers’
advocates in the wake of the Every Picture reccommendations and at what these and
the discursive arguments they employed throughout the reform process reveal
about their law reform desires.

Children’s Citizenship and Adults’ Injured Feelings

As the previous section outlined, the Committee’s report suggested that it had been
compelled by the empirical research to conclude that no one living arrangement
is appropriate for all families and that children should be afforded opportunities
to influence their own post-divorce lives. A striking feature of some groups’
responses to the Committee’s report was their rejection of this focus on children’s
perspectives. Despite employing a child-welfare discourse during the hearings,
their post-inquiry rhetoric suggested that family law needed to be re-moralised in
a way that de-emphasises children’s wishes and brings parents’ authority back into
rightful focus.

For some groups, the reticence to cede citizenship status to children was already
evident during the inquiry. DiDs, at one point, had suggested to the Committee
that it was placing ‘too much emphasis on what children think}'” and DADs and
the MRA were critical of the law’s conferral of parental responsibilities rather than
rights.!'® As noted earlier, several groups had also resisted the arguments for con-
sulting children about their preferences and opted to speak on their behalf, sug-
gesting that it was obvious what children would choose. But the marginalisation
of children’s agency gained momentum after the Every Picture report was handed
down, when groups like the LFA which had previously supported the child’s right
to ‘have a say in the matter’ began to attack the ‘best interests’ principle, the appar-
ent stumbling block to achieving their law reform goal.!!® Instead of reflecting on

114 Men’s Rights Agency, ‘Disenfranchised Fathers Still Unequal When it Comes to Child Custody’,
http://www.mensrights.com.au/, posting dated 6 September 2004.

115 Shared Parenting Council of Australia, ‘Howard’s Family Law Amendments a Cruel Failure,
Media Release, 24 June 2005.

116 Fatherhood Foundation, above n 4.

17 Official Committee Hansard (27 October 2003) 53 (Mr Lenton, Dads in Distress).

18 Official Committee Hansard (1 September 2003) 12 (Mr Hardwick, Dads Against
Discrimination); Official Committee Hansard (4 September 2003) 14 (Mrs Price, Men’s Rights
Association). The MRA’s written submission to the inquiry devoted an entire section to the problems
created by the best interests principle: see http://www.mensrights.com.au/MRA_submit.pdf.

119 Official Committee Hansard (17 October 2003) 57 (Mr Williams, Lone Fathers Association).
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children’s desire for flexibility and an independent voice, some advocates intensi-
fied their demand for the ‘best interests’ principle to be ‘redefined’ as a ‘right’ to
equal parenting,'?’ insisting that parental rights be restored'?! and described ‘in
terms of time expectations’.!??

This parent-focused approach was given ‘scholarly’ expression in this period by
John Hirst, a professor of history who publicly supported fathers’ campaign for
law reform.!?* Hirst’s published attack on the family law system accused judges of
excessive piety in their ‘purist pursuit of the “best interests of the child”,!?* and
proposed that the ‘best way’ to secure children’s well-being was to recognise ‘the
parents’ interest in the child’!?> Echoing the sentiments of fathers’ groups who
posted his work on their websites, he argued that the legal system’s fixation on
children’s interests ‘offends our sense of what is right,'?® and called for the
re-introduction of a fault-based model which would acknowledge the meaning of
relationship breakdown for the adults affected by it. As Hirst described this view:

The difficulty of managing no-fault divorce is that most of the parties involved strenu-
ously believe in fault. When they have children, they are urged most earnestly to put
aside their injured feelings and concentrate on what is best for their children. Why
should they?!?’

Care Work and Moral Claims

Other clues in the arguments made by of fathers’ advocates suggest that their
reform campaign had more to do with gaining legal recognition of fathers’ moral
worth than changing children’s care patterns. Men who appeared before the
Committee took umbrage at the legal profession’s assumption that women are the
primary carers of children in families. Fathers’ groups suggested that this approach
was quaint and ‘old-fashioned’ and implied that major social changes had rendered
men and women equal carers of children in modern family relationships, which

120 B Williams, ‘Systems Failing Fathers: A Fatherless Society in Waiting, address to the Lone Fathers
Association National Conference, 22-23 June 2005, Canberra.
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30 July 2004.
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Court, John Hirst and Feminism’ (2006) 21 Australian Feminist Studies (forthcoming).

124 T Hirst, ‘Kangaroo Court: Family Law in Australia’ (2005) 17 Quarterly Essay 17-19.
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judges had failed to notice.'?® This understanding of contemporary family life res-
onated with a number of Committee members, who roundly criticised submis-
sions which dared to suggest that women were still the primary carers of children.
As the Chair of the Committee noted in an exchange with one researcher:

I have said this before, but, as a parent and grandmother, I know that my sons have a far
different role in their children’s lives than my husband had in our children’s lives. They
go out to work through the day as the primary breadwinners, but I would not consider
their mothers to be the primary care givers at all. I would consider that my sons are the
primary care givers, even though they are the primary breadwinners as well.!?

A closer look at men’s submissions, however, belies their belief in the changed
practices argument. In fact, both during the inquiry hearings and in later
responses to the government’s draft legislation, representatives of fathers’ groups
conceded that many of their members were unlikely to avail themselves of an
equal time offer.!*® As DiDs expressed it:

Most guys will not take 50-50. Most guys will be working and will not be able to take
that equal time.!3!

Rather than providing the impetus for actual arrangements, fathers’ groups sug-

gested that the presumption they sought was ‘more a mental mind-set,'3? a way of

enfranchising fathers so that they do not have to ‘beg’ for time with their chil-
dren,'®* and ensuring that they are ‘regarded as being equally important to their
children’!3* In fact, as the MRA suggested in a post-inquiry submission to parlia-
ment, the equality presumption was needed because men do relatively little care
work in intact families:

It is nonsense to talk of prior interaction with children as being the guide to whether a
parent can continue to have contact after separation (sought by some women’s advo-
cates). Are we to punish the father who has worked long hours, sometimes in the most
dreadful locations away from his family, in order to provide for their every need?!*®

128 See eg Official Committee Hansard (17 October 2003) 54 (Mr Carter, Lone Fathers Association).
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These acknowledgements of men’s relative powerlessness are not simply about the
effects of a prejudicial legal system, but reflect an understanding that mothers’ pri-
mary care work has rendered them the gatekeepers of children’s daily lives, and a
fear that they may lose their child’s affections once the mother is no longer moti-
vated to facilitate their relationship with the child. But they also suggest that men’s
desire for law reform was not concerned with creating a genuine cultural change
in family practices that might afford them greater opportunities to care for their
children than they have so far been able to enjoy. Indeed it is notable that fathers’
groups have not lobbied for flexible workplace arrangements that might enable
this to occur.!®® Instead they argued for recognition of a ‘different but equal’
expression of parental worth:

Even though a father may not be at home as often as the mother, the children still feel
his presence and know to expect him back after work. They know he is away from them
working to provide support for them. This is the way he shows his love for his family.!3”

What men sought, then, was the law’s power to shape their value as parents in the
post-separation context. Seen from this perspective, the demand for an equal time
presumption was in essence a campaign to gain legal recognition of fathers as par-
ents of equal importance with mothers,'*® regardless of their past inexperience as
carers or their future inability to spend significant periods of time with their chil-
dren, and thereby overcome the historical ‘primary-secondary’ framework which
prioritises care work over financial provision.'*® In John Hirst’s version of this
argument, viability as a post-separation parent should be linked to the moral con-
duct of the parents while their relationship was a going concern, not their nurtu-
rance of children. Harking back to the days of fault-based divorce, Hirst suggests
that the equal time demand is about fairness to fathers who have ‘done nothing
wrong’:

Men who have these [unequal] settlements imposed upon them stagger from the court
buildings feeling that they have been in a nightmare world where all the usual stan-
dards have been inverted. They are driven to unfashionable declarations of their moral
worth: I am not a wife beater; I have been a good provider; I have been a faithful hus-
band; I love my kids; I am a good worker for the community. They cannot believe that
there is a place, an official institution, where all this counts for nothing.140

136 Fathers” advocates also attacked a government report that was aimed at improving the work/life
balance for families: see P Goward, ‘Revision of Labour’, The Weekend Australian, 25-26 June 2005;
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Subsequent Developments and Expedient Processes

Today the light of democracy beamed out across this land as the Government took deci-
sive action to strengthen children’s right to an opportunity for equal or substantially
equal relationships with both their parents.'!

Australia’s proposals for overhauling the family law system evolved somewhat
after the Committee’s report was handed down, becoming less child-focused and
more adult-centred in the process. The federal government released an Exposure
Draft of its planned legislation—the Family Law Amendment (Shared Parental
Responsibility) Bill (SPRB)—in July 2005, inviting public comment and sending
it to the House of Representatives Legal and Constitutional Affairs Committee for
review. The SPRB incorporated significantly more legislative changes than had
been recommended by the Committee and signalled a major departure from the
Committee’s evidence-based suggestions. For example, children’s views, instead of
taking centre-stage, were demoted to a secondary consideration in the ‘best inter-
ests’ checklist, subsidiary to their need for a continuing relationship with both
parents (which reflects the concerns of fathers’ groups) and the need for arrange-
ments to be safe (which reflects the submissions of women’s organisations).!4?

The Legal and Constitutional Committee went further than this. Although it
rejected men’s demands for a 50/50 presumption, as the inquiry Committee had
done before it, its report expressed ‘sympathy with the submissions’ of fathers’
groups and recommended a number of amendments that brought the law closer
to delivering the kind of equality recognition fathers’ groups desired.!*3 If
implemented, as they seem likely to be, these changes will require judges to con-
sider making ‘equal time’ orders in the majority of cases, and where this
arrangement is not appropriate, to consider orders that will allow the child to
spend ‘substantial and significant time’ with each parent and enable both of
them to be involved in the child’s daily routines.!#* The current language of ‘res-
idence’ and ‘contact’ will be removed from the law, to be replaced by the single
concept of ‘parenting time}'*> creating a legislative assumption of equally
involved (or equally worthy) parenting.

The Legal and Constitutional Committee thus took one month to substantially
alter reform recommendations that had evolved out of a considered inquiry

141 Shared Parenting Council of Australia, ‘Family Law Amendment (Shared Parental Responsibility)
Bill 2005: The Fourth Pillar to the Family Reform Measures is a Solid Piece of Work’, Media Release, 9
December 2005.

142 Proposed Family Law Act 1975 (Cth), s 68F(1A).

143 Exposure Draft report, above n 56, para 2.56.

144 Proposed Family Law Act 1975 (Cth), s 65DAA(1), (2) and (3).

145 House of Representatives, Family Law Amendment (Shared Parental Responsibility) Bill 2005,
Explanatory Memorandum, para 921.
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process and a wealth of empirical evidence on post-separation family practices.
Although it invited written submissions on the draft legislation (giving respon-
dents just three weeks to make these), it received only 88, providing it with a sig-
nificantly smaller pool of information to draw from than was available to the
inquiry Committee, which received over 1,700 submissions and heard evidence
from 166 witnesses in public hearings across the country. During the earlier
process, fathers’ groups were faced with an overwhelming obstacle in the shape of
research findings that contradicted their claimed benefits for children. Based on
this evidence, the 2003 inquiry concluded that the focus on time was ‘misguided’
and that there were ‘dangers’ in attempting to define a child’s welfare in this
way.!6 In stark contrast, the later Committee saw ‘merit’ in men’s fairness argu-
ments, agreeing with them that ‘the provisions related to the time each parent

spends with their child’ are the ‘key aspect of shared parenting’.!4?

Conclusion

At the time the 1995 Reform Act was introduced, it represented the most signif-
icant legislative change to Australia’s custody laws in the Family Law Act’s then
twenty-year history. In large part its replacement of the traditional custody and
access division of responsibility for children with a shared parenting approach
was influenced by the demands of divorced fathers who were tired of ‘languish-
ing’ as access parents.'*® The establishment of the 2003 inquiry into children’s
post-separation arrangements was likewise a response to lobbying by their advo-
cates, initiated by a Prime Minister who was sympathetic to their plight. But the
inquiry did not deliver the legislative presumption men had hoped for, and a
close reading of the Every Picture report suggests that key elements of their sub-
missions failed to impress and that a range of other forces played a significant
role in shaping its recommendations.

Fathers’ groups linked their equality claim to children’s well-being, but failed to
marry the rhetoric to the empirical reality of children’s lives. They pleaded for jus-
tice for men, telling powerful personal stories of loss and loneliness, but the
divorce research conveyed a more complex picture of post-separation families and
convinced the Committee that a ‘one size fits all”’ approach was dangerously sim-
plistic and logistically unworkable. Their submissions were peppered with hostil-
ity towards lawyers and ‘the system’ and challenged the Committee to craft new

146 Every Picture report, above n 32, paras 2.4, 2.41 and 2.44.

147 Exposure Draft report, above n 56, paras 2.37, 2.11, 2.12, 2.42, 2.55, 2.56 and 2.57.

148 This description comes from P Nygh, “The New Part VII—An Overview’ (1996) 10 Australian
Journal of Family Law 4, 16. Note that Kaye and Tolmie were reluctant to assign complete responsibil-
ity for this reform to the fathers’ lobby: see Kaye and Tolmie, above n 15.



146 Helen Rhoades

ways of managing parental disputes. Yet the Committee focused on processes
rather than law, and set about reducing conflict, not inequality.

The government accepted the thrust of the Every Picture recommendations and
proceeded to construct a new-look system which is intended to ‘encourage a cul-
ture of agreement making’ among separating parents.!*’ In the process, however,
the inquiry Committee’s careful balancing of stakeholder interests shifted towards
greater recognition of fathers’ equality demands, demoting the importance of
children’s complex views in the ‘best interests” hierarchy and winning back for
government the approval of the fathers’ lobby. The Legal and Constitutional
Committee’s report reveals how compelling it found the SPCA’s equality argu-
ments, in marked contrast to the earlier Committee’s warnings about the dangers
of using law to privilege particular forms of parenting arrangement. The story of
Australia’s latest parenting law reform process thus suggests that fathers’ groups
are likely to have limited success in public inquiry processes that rely on research
evidence to inform legal change, but that they appear to wield significant power
‘behind the scenes’ and their justice claims hold significant appeal for policy mak-
ers who are not familiar with the socio-legal research on children and divorce.

149 House of Representatives, Family Law Amendment (Shared Parental Responsibility) Bill 2005,
Explanatory Memorandum, para 81.
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