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Introduction

This book is aimed primarily at students for whom the study of building or civil
engineering contracts forms part of a construction-based course. We have had in
mind the syllabus requirements for first degrees in Building, Civil Engineering,
Architecture, Quantity Surveying and Building Surveying, as well as those of
postgraduate courses in Construction Management and Project Management. We
have also assumed that such students will already have been introduced to the
general principles of English law, especially those relating to contract and tort. As
a result, while aspects of those subjects that are of particular relevance to
construction are dealt with here, the reader must look elsewhere for the general
legal background.

In producing this fifth edition, we have again been greatly assisted by the many
helpful comments made by reviewers and users of previous editions. Nonetheless,
our basic aim is identical to that which underpinned the first edition: to provide an
explanation of the fundamental principles of construction contract law, rather than
a clause-by-clause analysis of any particular standard-form contract. As a result,
the book is based not just on one standard-form contract. We draw frequently upon
particular standard-form contracts, such as JCT SBC 11, FIDIC 1999 Red Book,
NEC3 and ICC 11 for our illustrations of particular points and to contrast different
approaches to specific issues. The choice and range of contracts reflects the pre-
eminent positions occupied by the forms currently in use, both in the UK and
internationally. Indeed, by dealing with these contracts in the context of making
general points about construction contract law, we hope that we generate insights
for users in a wider range of countries than the UK.

Finally, we repeat our previous warning as to the dangers inherent in a little
learning. Neither this book, nor the courses for which it is intended, seek to
produce construction lawyers. The objective is rather to enable those who are not
lawyers to resolve simple construction disputes before they become litigious, and
to recognize when matters require professional legal advice. We feel that every
construction practitioner should understand the legal framework in which they
operate. The extent of this understanding should be enough to enable them to
instruct and brief specialist construction lawyers. We hope that this is also the aim
of every construction student. Ultimately, our aspiration is that this book will help
construction practitioners to understand the impact of contract law on their work in
construction projects of all kinds, in diverse countries.
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1 UK construction sector context

This book is about construction contracts. The purpose of this introductory Chapter
is to place such contracts in their proper context by describing the shape of the UK
construction sector in terms of the general groupings of those who take part in the
process. Although most readers will already have a comprehensive knowledge of
the sector, our aim in this Chapter is to step back from the detail and to develop an
overview which is less dependent on the interests of specific professional groups
than is usually found in books about the construction sector.

1.1 THE NATURE OF THE SECTOR

Construction projects can best be understood in their context. The construction
process is complex, expensive, time-consuming, and fragmented. Technological
complexity ranges from the simple, familiar, well-known materials and trades
through to highly complex facilities involving multiple interacting sub-systems.
Regardless of its technological complexity, any reasonably-sized project also
involves a high level of organizational complexity. This arises because there are
many specialized skills and professions with a useful contribution to the process.
Most who study the construction sector do so from the point of view of the
profession to which they aspire. Because of this, there are many different
descriptions of the construction sector, drawn from different specialist disciplines.
This produces a certain amount of confusion, which is compounded by the fact that
construction involves such a wide range of associated activity that the industry’s
external boundaries are also unclear. The term ‘construction’ can include the
erection, repair and demolition of things as diverse as houses, offices, shops, dams,
bridges, motorways, home extensions, chimneys, factories and airports. Some
include the construction of pipelines and petrochemical installations as part of a
wider construction and engineering sector, but often these are seen as a part of
other industry sectors. Similarly, the manufacture of components that are
incorporated into buildings may or may not be seen as part of the same industry
sector. What is clear is that many different firms carry out specialist work relating
to particular technologies, but few firms are confined to only one building type or
one technology. Thus, the various industrial activities that collectively constitute
the construction sectors (and the issues that affect construction projects) are
difficult to comprehend fully because:

o The relationships between the parts are not always clear.
e The boundary of the construction sector is difficult to define.

Although it is sometimes seen as a problem in its own right, the fragmentation
of construction into a large number of diverse skills is an inevitable consequence of
the economic, technological and sociological environment: there is an
extraordinary diversity of professions, specialists and suppliers. It is important to
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approach construction contract problems in an organized, rational way. Although
each professional discipline likes to focus upon its own contribution and the way
that it relates to other project team members, a deeper understanding can be gained
by considering how the industry provides a service to clients and to society at
large. There are many texts that already focus on the needs of specific professional
groups. Therefore, in order to provide a more meaningful context, we begin by
separating participants into five generic groups: builders, designers, regulators,
purchasers and users of buildings. Each of these groups is increasingly sub-divided
into specialist interests such that any building project will bring together a large
number of different specialists. The way they combine is specific to each project.
This uniqueness arises from the individual demands of the project coupled with the
continuing evolution of specific roles. Thus, in order to resolve construction
contract issues, it is not enough simply to know the contents of standard-form
contracts. The specific details of each project and the continuing evolution of
changing roles provide the context in which students of construction can
understand the importance of contract structure and the options open to those who
choose project strategies. Contracts have little meaning without an understanding
of context and purpose.

Therefore, the construction sector, and the contracts that are used, only make
sense in the context of changing circumstances and in the wider context of how the
sector provides a service to its clients and users. As a first step, each of the five
generic groups of participants is introduced below, with a brief account of their
context and their relationships to construction projects and to each other to put
specific contractual roles into a wider perspective. Roles are difficult to deal with,
because different people comprehend their own roles, and those of others, in
different ways, leading to confusion and ambiguity about responsibilities (Kabiri,
Hughes and Schweber 2012).

1.1.1 Builders

Although construction is not a new activity, the most significant developments
have taken place since industrialization (Hughes and Hillebrandt 2003). Before the
Industrial Revolution, construction involved only a handful of technologies — such
as bricklaying, carpentry, thatching and stonemasonry. Some projects were
sufficiently important to justify the appointment of an architect but few projects
employed other than craft skills.

In the absence of a designer, building types and styles simply evolved from one
project to another, involving slight modifications as each new project applied the
lessons from experience. Pre-industrial projects in the UK were completely
organized by a master mason or an architect (interestingly, in Japan, where timber
was the material of choice, the original master-builders were carpenters). The
interactions between the small number of trades were predictable. Each craft
operative had a detailed knowledge of a particular technology and knew what to
expect of the other trades. Thus, organization and management were simpler than
they are today, as organizational theory would lead us to expect (see for example,
Lawrence and Lorsch 1967, Miller and Rice 1967, Hughes et al. 2006).
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The Industrial Revolution led to the emergence of new materials and ways of
working. These led to more adventurous and innovative buildings. For example,
the use of steel beams enabled larger spans to be achieved. In parallel with the
developments to the technology of materials, the transportation network became
more sophisticated enabling the rapid spread of new technologies. Thus, sites
became more complex, involving increasing numbers of specialist trades.

As the technological complexity of any process grows, so the demands for
integration and co-ordination increase (Lawrence and Lorsch 1967). In the case of
the construction industry, this demand led to the emergence of the ‘general
contractor’ (see Chapter 3), a role first undertaken by Thomas Cubitts of London in
the early 19th century (Spiers 1983), although Cartlidge (2011: 5) positions the
emergence of general contracting as a response to high demand for construction
work in Britain brought about by the Naploeonic Wars. Before this, clients would
have entered into a series of separate trade contracts with the people who were
doing the work (Cartlidge 2011: 5). Indeed, as Cartlidge points out, separate trades
contracting is still practised in many countries including, for example, France and
Germany. The general contractor that emerged in Victorian Britain fulfilled a need
by employing and providing all the necessary skills, providing all of the materials,
plant and equipment and undertaking to build what the client had had designed.
Thus, in a general contract, the basic premise is that the client takes the
responsibility for design and the contractor takes the responsibility for fabrication.
Although this process is often referred to as traditional general contracting, it is a
tradition that only goes back to the 19th century. One important, but confusing
piece of terminology is the use of the word ‘employer’ to indicate the client for the
purpose of many standard-form building contracts. Employer denotes the
organization or person who pays the building or civil engineering contractor.

The task of builders is generally to bring the labour, materials and components
to site and manage their assembly. Today builders might be described as a general
contractor or construction firm. Recent developments have caused some
construction firms to move away from a focus of construction and more towards a
focus of management and co-ordination of others (trade contractors), as in
‘construction management’ procurement (see Chapter 5). Some builders respond to
the market by specializing in narrower fields (whether technical specialization or
management); others respond by offering wider, integrated packages (such as
‘design and build’, see Chapter 4). Integration sometimes encompasses
maintenanace and operation of a facility, where the built facility becomes but a part
of a wider contract for services, as in ‘performance-based contracting’ (see Chapter
7). These diverse approaches to contracting are explored in subsequent chapters.
Perhaps the only constant in all of this is that the builder must ultimately ensure
that certain elements are installed on site, whatever else the project may entail.

1.1.2  Designers

The advancing technological complexity of the sector also led designers to
embrace new techniques. There grew a demand for specialist designers who
understood the new technologies. It is useful to think of design as a once whole
discipline that has been successively eroded by more specific disciplines. As
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explained above, the need for co-ordination of construction work led to the
emergence of general contractors. Further, the need for measurement and valuation
of work in progress and for cost planning led to the emergence of quantity
surveying; the need for a specialized understanding of new technologies led to the
emergence of structural engineering and services engineering; the need for overall
control of the process led to the emergence of project management. In simple
projects, some of these disciplines have little involvement, but their roles can be
very significant in the case of complex buildings and structures.

Like builders, designers face an increasingly complex management problem.
The co-ordination of information from tens or sometimes hundreds of specialists is
a very real problem (Gray and Hughes 2000). Good design requires a clear policy
for the project that provides a basis for all design decisions. Although architectural
training may cover management issues, the skills of good leadership will not
necessarily be found in all architects (Hawk 1996). Clients who feel that
architectural leadership may not be forthcoming may, perhaps, look to alternatives,
such as the appointment of a project manager or the use of a procurement system
that plays down the role of the architect. Similar issues apply in civil engineering.

The progressive erosion of the architect’s or engineer’s role leads to the
question of whether an architect should lead a project or should be just one of the
consultants managed by a project leader. The view taken on this question depends
upon what architecture is believed to be. The debate can be resolved down to two
alternatives: it is either art or science. An art involves the exercise of subjective
and personal choice with little need to rationalize or explain the output. This
contrasts sharply with the view of architecture as a science, involving rational
choices based upon objective techniques that can be explained and justified.
Architecture as art cannot effectively be subjected to external management: indeed
it can only occur if the architect is in complete control of the process. Architecture
as science can be subjected to external controls because output can be measured
against some predetermined objective set by the architect. Reality is rarely so
simple: real projects involve a complex and difficult tension between these views
and such a debate is rarely exercised at the outset of a project, when it is most
needed. Engineering tends to be seen as more of science than an art. Even so, there
are aesthetic considerations in most civil engineering projects. Indeed, the
standard-form contracts used for civil engineering contracts often set up the
engineer’s role to allow subjective judgement to be applied to decisions about
contractor’s work.

1.1.3  Regulators

Buildings and structures affect everyone who comes into contact with them and
very few people believe that the freedom to erect structures should be unfettered.
There are many instances where a structure can threaten the freedom, privacy or
rights of an individual. Thus, legislation of many types has evolved to regulate the
activities of those who wish to build. Planning legislation controls the appearance
of buildings; building control legislation controls safety of finished buildings;
health and safety legislation controls safety of the process of building; and so on.
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Planning control in the UK originally arose from the Town and Country
Planning Act 1947 which basically set up a process of locally based plans that
describe the views of the local planning authority on how the area will develop.
Today, the applicable planning control acts are the Town and Country Planning
Act 1990, the Planning and Compulsory Purchase Act 2004, the Planning Act 2008
and the Localism Act 2011. Additionally, in common with many countries, all
building work in the UK requires permission before it can go ahead. In this way,
proposals for infrastructure, building and alteration work can be gauged against the
local development plan. An applicant who fails to get permission has a right of
appeal. In terms of major infrastructure developments, there can be difficult
tensions between local issues and national issues. This may lead to complex
political processes that can take years to resolve.

Building control is intended to identify certain minimum standards defined
nationally but enforced locally. The Building Act 1984 refers to Approved
Documents, which contain advice on how to satisfy the functional requirements of
the regulations. This advice is not compulsory, but if it is not followed, then it must
be proved to the satisfaction of the Building Inspectorate that the building satisfies
the functional requirements of the regulations. The powers to make building
regulations in UK were extended by the Sustainable and Secure Buildings Act
2004 and the Climate Change and Sustainable Energy Act 2006.

The Health and Safety at Work Act 1974 (under which the Construction
(Design and Management) Regulations 2015 are issued) and the Occupiers’
Liability Acts 1957 and 1984 also have an impact on the organization and
management of construction.

1.14 Purchasers

All construction work is ultimately undertaken for the benefit of a client. But even
within one project, not everyone is on the same payroll. Clearly, someone is paying
for the work and such a person is best thought of as the purchaser. The concept of
client is wider than this as it includes end-users, workforce, etc. On some projects,
users and purchasers are different and become involved in the project in different
ways. On other projects one organization, or even one person, undertakes both
roles. Everyone who is paid for their involvement, whether designer or builder, is
involved through a contract. This will connect a purchaser with a supplier or with a
provider of services. The document may be a building contract, a sub-contract or a
professional’s appointment document. Although many of the participants will be
professionals, the basic commercial nature of the process cannot be denied.
Contracts are records of business transactions and the courts will approach them
with the same rules that apply to all commercial contracts.

The importance of purchasers cannot be over-emphasized. Construction is
about providing a service, whether narrowly defined as providing a building or
structure, or more broadly defined as providing services, of which construction is
simply a sub-set; a means to an end. This provision is complex because of the
nature of the product, the duration of the project and the involvement of so many
different people. But this should not distract us from the idea that those who pay
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have expectations. If their expectations are not met, then dissatisfaction is bound to
follow.

Purchasers do not fall into a discrete category. The word covers everyone who
buys construction work, from a householder buying a garage, a multi-national
corporation buying a factory complex, a municipality buying a road, to a national
government buying ports and harbours. In other words, it is wrong to categorize
purchasers into one group. There are very few generalizations that apply across the
board and it is important always to be clear about the type of purchaser for a
project.

1.1.5 Users

Finally we turn to the users of buildings and structures. Although there is an
overlap with the preceding category, users are inevitably a much wider group. All
of us pass by structures, enter buildings, live in buildings and drive along roads.
The products of the construction sector affect everyone; therefore a decision is
needed in each project about the extent to which people outside the immediate
project team should be involved. As mentioned earlier, one of the purposes of
legislation is to oblige construction project teams to take account of the impact of a
project upon society. However, any firm involved in infrastructure or the property
development process risks alienating potential clients or potential public support.
Because so many people are affected in so many different ways, it is important to
develop approaches that take account of some of these effects. For example,
surveys among workers and customers might help to reveal possible problems;
feedback from earlier projects may shed light on potential problem areas; public
consultation processes may avoid protests and boycotts of controversial
developments. There are all sorts of ways in which the users of the built
environment might be involved at an early stage of a project but the benefits of
such early involvement are far reaching (Loosemore 2011) .

1.2 THE NATURE OF PROFESSIONALISM IN CONSTRUCTION

Professionalism in society is a constantly evolving concept with a shifting
meaning. Professional institutions are the bodies that define and represent to the
professions; at least to the extent of their membership. Gradual changes in the
context of professionalism, such as legislation, insurance and commerce, seem to
be leading to a situation where the role of societal governance, such as contracts
and statutes, seems to be displacing part of what has traditionally been the role of
professional institutions (Hughes and Hughes 2013). Of course, in countries with
less-developed legislative procedures, self-regulated professional institutions have
a very important role to play. The reason that professionalism is important is that it
constrains and helps to define many of the roles encountered in construction
project teams.

The professional institutions in construction differ from those in other
industries primarily by their sheer number. The various skills embodied by the
institutions grow increasingly specialized and institutions proliferate. Before
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considering the impact of so many professions, it is worthwhile considering the
concept of professionalism. This provides insights into the sense of identity which
is a strong element of professional roles (Brown and Phua 2011).

1.2.1 Professionalism deconstructed

The literature on professionalism (for example Elliott 1972) has traditionally
identified four basic defining characteristics in the way that the term is used: a
distinct body of knowledge, barriers to entry, serving the public and mutual
recognition.

Distinct body of knowledge

First, each of the professions has its own distinctive competence, which is
embodied in an identifiable corpus of knowledge. Typically, in construction, this
will be represented by a professional institution’s library, by its active participation
in an area of research and by a close involvement with academic courses leading to
qualifications. All of the professional institutions in construction make
demonstrable commitments in these areas.

Barriers to entry

Professions seek to regulate who can enter. One of their functions is to obstruct
those who are not properly qualified to practise. They do this through entrance
examinations and other qualifying mechanisms which seek to ensure the relevant
level of skill and conduct in those seeking to join. Typically, professional
institutions require academic qualifications first, and then a period of approved
training before being admitted to full membership. The academic qualification will
usually derive from university education to degree level on a course of study
recognized and approved by the institution. The period of professional training
typically involves working for two years under the guidance and supervision of a
qualified professional who takes responsibility for ensuring that the novice is
exposed to a wide range of professional practice.

Service to the public

A further distinction drawn by professionals is that they seek to serve the public
first and foremost. This concept underlies many of the aims and objectives of
modern professional institutions. It means that the true professional places the
public good before mere financial reward. This phenomenon is usually apparent in
a code of conduct for members. Any member who breaches the code will normally
be asked to resign from the profession. A professional who places public service
above profit will act in the wider interest, not just the interest of the immediate
client. It is doubtful whether this would work in practice unless a professional has a
certain financial independence from any particular client. As Hughes and Hughes
(2013) have pointed out, there is growing interest in developing a sustainable urban
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environment. Such pressures seem to require a collaborative and participative
effort that raises significant challenges for the professional institutions.

Mutual recognition

A profession that is not recognized by other professions has no real status. Mutual
recognition is an essential part of defining a professional institution. Without this,
an institution is merely a collection of like-minded people who do not fit into the
established network of professions. Clearly, a professional institution needs to
belong to an infrastructure of institutions; otherwise there is no reason for it to
exist. In the UK, the granting of Royal Charters through the Privy Council involves
a process of consultation with other chartered groups, to ensure that any new
holder of a charter is both meaningful and unique.

1.2.2  The problem of institutionalism

There are disadvantages in professionalization. The institutions that result are
inherently conservative because of the burgeoning full-time staff and the inevitable
bureaucracy that surrounds every decision. Membership does not guarantee
excellence, as there will always be good, mediocre and bad people in any group.
An institutionalized framework of roles can cause particular problems for
construction projects. Roles may become defined in terms of a practitioner’s
relationship with the institution so participants come to construction projects with
preconceptions about their roles and about the roles of others in the team. This
fuels further demand for integrating the various professional contributions. This is
because such roles are defined for the purposes of the institution whereas each
project has unique objectives and involves unique combinations of skills. The
inherent inflexibility of institutionalism has been criticized in the past for
preventing appropriate control procedures from being developed and appropriate
tasks from being identified. These problems were alluded to by Latham (1994: 37)
in his call for a wholly integrated package of documents, which clearly define the
roles and duties of all involved. When flexibility is needed in the organization of
construction projects, uncertainty, and hence insecurity, drive participants towards
their familiar terms of engagement and fee scales. Thus, just when the need for
adaptability is greatest, the likelihood of its emerging is least (Bresnen 1990).

1.3 THE NATURE OF PROJECTS

Projects involve commercial risks and they involve people. These two aspects are
the most significant defining characteristics of projects and project strategies.

1.3.1  The nature of risk in construction

Risk is defined as (noun) hazard, danger, chance of loss or injury, the degree of
probability of loss...; (verb transitive) to expose to risk, endanger; to incur the
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chance of (an unfortunate consequence) by some action (Brookes 2003). The
definition shows that there is more here than mere chance. Taking a risk involves a
hazard combined with volition or will. In relation to construction projects, one
usually takes risks by choosing from among a range of risks, deciding which are
acceptable and laying off those that are not. This is very different to the concept of
uncertainty, which some commentators conflate with risk (see, for example,
Looemore et al. 2006).

The precise nature of the types of risk in construction projects is considered
more fully in Chapter 7. A few basic points will illustrate the principles. Risk
management is concerned with identifying the salient risks, assessing their
likelihood and deciding how best to manage the project efficiently in the light of
this information. In entering into a contract, parties face a choice about how to deal
with the risks inherent in the venture. The emphasis should be on the process of
identifying the nature of the particular risks for a construction project and deciding
where these risks should lie within the project team. Different types of building
contract will allocate risks in different quarters. There are several mechanisms for
achieving different risk distributions, chief among which are the methods available
for calculating and making payments.

In allocating a risk, we are concerned with the eventual payment and
responsibility for the cost of the event, should it eventuate. The main point about
contractual risks is that the contract apportions these between the parties, whether
expressly or otherwise. Even if the contract is silent on a particular risk, that risk
will still lie with one party or the other. The contract may seek to transfer a risk by
making one party financially liable should the eventuality take place. In this way,
risks are translated into financial equivalents so that they may be transferred or
otherwise dealt with. Clearly contractual risk is to do with what happens when
some mischance occurs. Before the mischance occurs someone may have predicted
it in some way. Predictions will estimate the likely magnitude of cost and the
statistical probability of it happening. The point about contractual risk is that, if
one is repeatedly involved in construction, anything that can go wrong eventually
will.

The frequency with which someone engages with a risk is a crucially important
aspect in deciding how to respond to it. Surprisingly, this is an issue rarely touched
upon in the risk management literature. A client who only builds once may be
fortunate enough to avoid some or even all of the risks involved. A contractor,
developer, architect or surveyor, on the other hand, is statistically bound sooner or
later to meet some of these disasters. To illustrate this point, consider the insurance
of a home against fire. Suppose there is a 1 in 10,000 risk of a house burning down.
The cost of replacing it is too much to be borne by householders, who already
spend most of their working lives paying for the house in the first place. Therefore,
the risk of fire is insured by paying an insurer 1/10,000th of the cost of re-building,
plus a premium for overheads and profit. If the insurer holds 10,000 such policies,
then the householders’ statistical uncertainty is converted into the insurer’s
certainty. The probability of fire occurring in one of the houses is 100%. Provided
that the original estimate of 1 in 10,000 is correct, the insurer will survive. Now, by
the same calculation, if someone owns 10,000 buildings, it becomes a statistical
certainty that one of them will burn, although which one is still unpredictable.
There is no statistical risk to insure against because the probability of fire occurring
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somewhere is a statistical certainty. Insurance policies carry no financial benefit for
the insured in this case; the owner is well advised to become a self-insurer. By the
same process, clients who repeatedly build may wish to retain responsibility for
certain risks and keep the financial benefit. It is this potential statistical
inevitability that makes the consideration of risk so important on a project-by-
project basis.

In dealing with risks, then, we are dealing not with mere uncertainty, but with
the uncertainty related to future events and financial liability for them. This
liability may be dealt with rationally by considering for each identified risk the
three elements of magnitude, probability and frequency. Understanding the
magnitude and probability will indicate the scale of the contingency to be
considered and understanding the frequency will indicate who ought to be
assuming responsibility for the risk.

1.3.2  Risk and price

Before turning to consider procurement in more detail, a final introductory point is
worth making. When a project is first under consideration, decisions will be needed
about where financial liability for a whole range of risks is to lie. Should they lie
with the contractor, the designers, other consultants or the owner? Mis-
management of construction risks happens when such factors are not considered by
those who employ construction contractors (clients) and tendering contractors, for
the following reason.

If the cost of a possible eventuality is to be borne by the contractor, then the
price submitted to do the work should include an element for this contingency.
This ought to be spread across a series of contracts, because the item at risk will
not occur on them all. (If it will occur on all of them, then it is not a risk but a
certainty.) Alternatively, it may be decided that the cost of the eventuality should
be borne by the client. In that case, the offered price should be correspondingly
lower but the final price will be increased if the eventuality comes to pass. Any
extra risk to be carried by the contractor should therefore be reflected in the price
charged for the work.

This discussion leads to an inevitable conclusion, a basic principle to be
observed in the letting of all construction contracts: wherever risk is transferred
from the contractor to the owner, this should be reflected in the price for the work,
to balance the risk assumed by the owner (Wallace 1986). This basic principle
seems unappreciated by many who work in the industry. Its observance would
undoubtedly remove a lot of the ambiguity that surrounds construction contracts
and would probably therefore avoid many of the disputes that occur. Indeed, Uff
(2003) has suggested that lawyers have an ethical duty to avoid creating
unbalanced risks for any party, and that they should ‘avoid the creation of a risk
which cannot be practically and financially borne’. However, research has shown
that when bidding for construction work, contractors are faced with the likelihood
of bidding against competitors who are either hungry for work, or simply not wise
enough to assess the risk (Hughes et al. 2006). This may explain why, no matter
how sensible it seems to be to price for risk, it rarely happens.
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If the essential relationship between risk and price were recognized, it would
have another important effect. It would render unnecessary any discussion of such
emotive issues as whether the passing of the risk to one party or the other
contractor is ‘unfair’ or ‘immoral’. As Wallace (1986) points out, any discussion
about whether or not a particular risk should be so included in the price is a
discussion of policy, and not of ‘fairness’, ‘morality’ or ‘justice’. But this is only
true to the extent that contractors and sub-contractors can truly be said to have the
option as to whether to price for risk.

1.3.3  The involvement of participants

An important aspect of the way that people belong to groups is the partial
involvement of participants. Any member of an organization is typically a member
of many organizations simultaneously. People have interests outside their work:
they may be members of professional institutions, their project membership may
arise as a consequence of their belonging to a firm, and so on. In other words, it
would be wholly wrong to expect exclusive and total devotion to a project from
those who take part. It is inevitable that participation in any organization, project or
firm is partial (Scott 1981).

The piecing together of each of the specialist skills that are needed produces an
organizational structure and a pattern of relationships that are temporary. It is
temporary because the project team will be disbanded after the project is completed
as the team is no longer required. This feature is another of the distinguishing
features of construction project management and is sometimes referred to as the
creation of a temporary multi-organization (Cherns and Bryant 1984). This phrase
indicates not simply the transience of a project but also the fact that people become
involved by virtue of their membership of another organization; whether
professional institution, firm, partnership or other group. In order to understand the
way that contractual relationships are regulated in construction projects, it is
important to note that everyone who becomes involved with a project presumably
intends to detach from it at some point. For this reason, organizational structures in
construction projects are constantly changing as different people come and go from
the collective effort.

1.4 PROCUREMENT METHODS

The dictionary definition of procurement is the acquisition of things, usually on
behalf of someone else (Brookes 2003). ‘Construction procurement’, in simple
terms, often refers to the strategic process of how contracts for construction work
are created, managed and fulfilled, as in the BS ISO 10854 which uses the term in
this narrowly defined sense. But the term is often used to embrace more than this.
The procurement process in construction typically involves much more than mere
purchasing, and its definition usually extends to funding and organizing
construction at all stages of development (Hughes et al. 2006, British Standards
Institution 2011). A comprehensive definition currently under discussion in the
drafting committee of BS8534 is:
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The strategic processes of funding, organizing, managing and decision-
making in a construction project (or programme) at all stages of
development, including the creation, management and fulfilment of
contracts for construction work, consultancy and advice throughout the
supply chain networks that collectively achieve construction output.

Therefore, in construction, the procurement of buildings and structures requires
an understanding of a complex web of ideas from a range of academic disciplines.
Most large organizations have a procurement department that deals with the
purchase of day-to-day supplies for the business. The acquisition of buildings and
structures is typically far more complicated than that, and requires specialized
skills to manage it. Many different companies and organizations interact during the
process. As we have seen, some have statutory roles, some specialize in design,
some in construction and so on. Components and materials have to be brought
together in a unique combination and this requires great technical understanding.
How businesses operate in this context requires a good understanding of business
economics and of risk. How a construction project team is assembled and evolves
during a project requires an appreciation of organizational theory and of the
management of people. How contracts are used to tie different roles into a project
requires an understanding of contracts and contract law; the fundamental purpose
of this book.

This introductory Chapter has described in very general terms the types of
participant in the construction process. It has highlighted some of the reasons that
people become involved and outlined some of the formative influences of the
major interest groups. The fact that each of the participants has his or her own
reasons for becoming involved is important for those who seek to control
contractual relationships and avoid disputes. The characteristic patterns of
participants’ involvement and the disposition of risk among them constitute the
procurement method, or procurement system for a project. A range of procurement
methods is described in subsequent Chapters, after a discussion of the major roles
typically involved.
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The roles and responsibilities of each of the members of the project team should be
considered carefully, if we are to avoid some of the problems associated with
assembling temporary teams of professionals. There are dangers in over-
simplifying the problems associated with the need to enter into complex and
difficult relationships. Research into the terminology of construction project roles
reveals a complex array of disciplines and sub-disciplines, with many different
terms for similar roles. Professional terms of appointment use these concepts in
tying a project team together, and it is important to ensure that the consultants
appointed to a project team are appointed on a basis that is harmonized with the
main building contract and its sub-contracts. For this reason, most modern standard
forms of construction contract are published in linked suites of agreements. But
those who use older editions or piecemeal assemblies of contracts and agreements
will face potential problems in mis-matched roles and responsibilities.

21 COMMON PROBLEMS

The process of building procurement involves a series of different specialists in
contributing to the work at different times. These people have widely differing
skills; they often work for different organizations, in different geographic locations
and at different times. The level of understanding between them is often less than
would be desirable. There are several perennial problems that can stand in the way
of effective team building in construction projects.

2.1.1  Professional pride

There is a wide variety of professional consultants in the construction industry.
Undergraduates may be studying on vocational courses, expecting to become
professionals. It is very easy to fall into the trap of believing that any profession
other than one’s own is somehow inferior. The attitude that sometimes seems to
prevail in the industry is that members of ‘other’ professions are greedy, self-
righteous, dim or prima donnas. One must constantly remember that they too have
been educated and trained to at least the same level. The intelligence or skill of
one’s colleagues in construction should never be underestimated. Pride has its
place, but when it becomes conceit it can be very destructive. An associated
problem is the way that increasing specialization of roles can lead to certain areas
of responsibility falling between the clearly defined roles of the professions, unless
attention is paid to the requirements of a project, rather than the needs of the
professions.
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2.1.2  Overlaps between stages

There are many stylized representations of the process of building procurement.
The simplest of these involves a sequence of three discrete stages of briefing,
designing and then constructing. This view is widespread, but projects rarely
happen like this in practice. It may be convenient to teach design as a process
separated from construction, but the world is not that simple. It is unwise to
develop a brief and then freeze it before design starts, although many people would
advise this. A system cannot function properly without feedback and the
construction process is a system. Thus it is important that the brief is developed
and refined in parallel with the design process. In fact, as the design and
construction processes evolve, a sophisticated design brief may not be seen as
comprehensive until the project is completed.

Similarly, as the fabrication activities take place on site, information is
continuously passing back and forth between designers and fabricators. This
consists of clarifications, revisions, shop drawings and ‘as-built’ drawings. It is
often essential for designers to leave some details until fabrication is under way. It
is not clear how contemporary moves to building information modelling will
interact with this need for a constant flow of information between participants.
There is no escaping uncertainty of information, no matter how much certainty is
desired. Furthermore, the client’s organization is subject to change as time passes —
and construction projects can occupy significant passages of time. Indeed, this is
one characteristic of construction contracts that distinguishes them from other
contracts. During this time, new processes, equipment or materials may emerge,
changing the client’s attitude to what was originally in the brief. Alternatively, the
economic situation may change or even wipe out the financial viability of a project.
Therefore, it is very important to ensure that there is a method for accommodating
changes to what was originally specified.

The iteration between the various processes and stages in construction is
sometimes acknowledged in the literature on construction management, but its
importance can be overlooked by specialists whose own objectives may not be
quite in tune with those of the client organization.

2.1.3  Extended project participation

Another common but erroneous assumption is that the project team consists of half
a dozen main consultants who come together at the start of the project and work as
a team, interacting with each other to decide everything necessary to put a building
together. This is a simplified picture that takes little account of the large number of
other participants.

Even on a small project there may have to be a large number of consultations,
as well as approvals, by building inspectors, planning officers, environmental
health officers, specialist sub-contractors, suppliers and so on. Project meetings
may involve a wide range of specialized advisors and various people carrying out
some kind of statutory role. An attendance list from a routine design team meeting
for the project may include any of the following: architects, building control
officer, electricity board representatives, electrical services engineers,
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Table 2.1: Structure of responsibilities in construction projects
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Client/ Representative | Client project manager, client’s representative,
employer employer’s representative/project manager.
Advisor Advisory group, feasibility consultant.
Stakeholder End-user, general public, tenant, workforce.
Supplier Client’s direct contractor, preferred supplier.
Advisor/ Design Architect (management function), design leader, lead
consultant leadership consultant, lead designer.
Management Consultant team manager, design manager.
Design Architect (design function), architectural designer.
Designer, specialist advisor, engineer, consultant (etc.).
Administration | Architect, contract administrator, supervising officer.
principal designer, project administration.
Site inspector | Clerk of works, resident engineer.
Financial Cost advisor, cost consultant, quantity surveyor.
Constructor | Overall Builder, contractor, lead contractor, general contractor,
responsibility main contractor, principal contractor, design-build

contractor, design contractor, management contractor.

Constructor’s
staff

Construction manager, construction planner, contract
manager, person-in-charge, site agent.

Partial
responsibility

Engineering contractor, package contractor, specialist,
specialist contractor, specialist sub-contractor,
specialist supplier, specialist trade contractor.
Domestic sub-contractor, labour-only sub-contractor,
named sub-contractor, nominated sub-contractor,
nominated supplier, specialist sub-contractor, supply-
only sub-contractor, sub-contractor, trade contractor,
works contractor.

environmental health officer, fire officers, gas board representatives, health officer,
heating and ventilation engineers, planning officer, shopfitters, structural
engineers, telecommunication engineers, traffic engineers, water board
representatives. Even if not present at meetings, their expertise and participation in
decision-making will be required at some point in the process. The communication
and co-ordination problems among such a diverse group is exacerbated by the fact
that key people within such a group may leave and be replaced by others, either
because they move to another job, or because, as the project advances,
responsibility for contributing to it tends to move from senior to junior people
within each organization. Chapman (1998) has shown that this is a very real risk in
construction projects and one that is rarely planned for in advance.

Research has shown that even on relatively small projects, as many as two
hundred people can be involved in the decisions on construction projects before
they reach the site (Hughes 1989). The involvement of such large numbers of
participants is not always obvious. Moreover, once the wide range of participants is
exposed, the relationships between them are far from clear. Table 2.1 shows how
some structure may be imposed on a wide variety of participants, showing how
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they may be grouped. This shows an enormous range of terms that describe various
project participants, some of which are roughly synonymous with each other and
all of which are in current use. It also shows how the traditional role of the
architect has become fragmented, with different specialists taking on some aspects
of the work. This Table is extracted from a major research project on roles in
construction project teams carried out for the UK’s Joint Contracts Tribunal
(Hughes and Murdoch 2001). The point of this Table is that there are many diverse
terms for roles that are essentially very similar. But each of the terms for these
roles has a specific context, and to transfer a term into an unusual context will
often result in confusion.

2.1.4  Temporary multi-organizations

One result of the specialization and professionalization of the many tasks in the
construction process is fragmentation. The reasons for this fragmentation are
associated with the fact that a variety of different people come together on a
project, temporarily, each with his or her own set of objectives and expectations,
each from a separate firm. The reason for the wide variety in the skills needed on a
construction project originates from the technical complexity of the problems
associated with procuring buildings, creating a demand for detailed specialist
knowledge. The need of people to feel as though they belong to a group
encourages these technical specialists to group together into professional
organizations such as institutions, strengthening the differences between them.
These specialists tend to be employed by specialist firms, further reinforcing their
differences. This phenomenon is not confined to the construction sector and has
long been acknowledged in the organizational literature (as far back as Thompson
1967, for example). Because of this, the divisions brought about by technical
complexity are exacerbated by organizational complexity. Finally, because each of
the contributing organizations is involved in the project through a contract, the
differences in their orientation and allegiances are brought into sharp relief. The
fact that these firms come together solely for the purposes of completing a
particular project results in a temporary multi-organization (Cherns and Bryant
1984 (see Section 1.3.3). Technical complexity has led to the proliferation of
professional institutions; professionalization has led to organizational complexity
and organizational complexity has led to legal complexity. Understanding the
cumulative effects of these developments is crucial in developing an appreciation
of the problems deeply embedded in construction industry practice.

2.1.5  Conflict in project teams

The characteristic grouping of project teams very often results in conflict at a
variety of levels. Each project participant has particular aims and objectives and, in
the past, it has been rare to find contract structures that encourage harmony among
these aims. Until relatively recently, project participants have expected to enter into
confrontations with each other and with the client. Sadly this is often still the case.
The purpose of contracts and appointment documents is to regulate these
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confrontations and to provide a basis whereby one party can enforce the promise of
another. It is not their purpose simply to avoid or prevent tension and conflict.
However, recent developments have helped to modify expectations. All of the
major contract-drafting bodies have moved to a much greater emphasis on
integrated packages of documents. While it is not yet clear whether the cause is a
new approach to contract drafting, the state of the economy or the introduction of
statutory adjudication schemes, the fact is that the industry is a lot less litigious
than it used to be, and there is a growing awareness of the need for team-working
and the development of long-term business relationships between organizations.
Partnering, framework agreements, joint ventures and consortia are growing in
their use, and many people feel that this is a great improvement. There are some
signs that the increasing use of these approaches is merely a market response to
certain high-profile clients who only contract with those who will work along these
lines (Gruneberg and Hughes 2005). Moreover, there is always going to be a
tension in public sector projects between the need to develop long-term
relationships and the expectations of transparency and accountability.

One of the purposes of assembling a team of people from different professions
is to harness a variety of views. It should be expected that each person brings his or
her own criteria for decision-making; they all have their own agendas and this is as
it should be. The tensions thus generated should precipitate debate and dialogue so
that clear choices can be made. In other words, controlling conflict is not the same
as eliminating it. To quote Tjosvold (1992):

The idea that conflict is destructive and causes misery is so self-evident that
it is seldom debated. Employees fight about many issues, but the wisdom of
avoiding conflict is too often not one of them. However, it is the failure to
use conflict that causes the distress and low productivity associated with
escalating conflict. Conflict avoidance and the failure to develop an
organization equipped to manage it, not conflict itself, disrupt. Open, skilful
discussion is needed to turn differences into synergistic gains rather than
squabbling losses.

Interestingly, the problem of handling conflict was also addressed decades ago
by the organizational researchers Lawrence and Lorsch (1967). They identified the
task of an integrator and stated that such a person, in order to succeed, must be
able to deal with conflict. They identified three methods for dealing with conflict:
confrontation (choosing, after discussion, a solution from those put forward for
consideration), smoothing (avoiding conflict) and forcing (the naked use of power).
They found that the most effective integration was achieved in organizations that
used confrontation, supplemented as necessary by forcing behaviour to ensure that
issues were properly confronted. Smoothing was the least effective method.

Clearly, the problem is not merely a question of avoiding conflict and
eliminating disputes, but a more definite problem of how to take advantage of the
potential benefits of conflict between team members without removing necessary
sanctions between organizations in the project.
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2.2 CLIENT ROLES

The construction process begins and ends with a client. The way the client interacts
with the construction process is fundamental in terms of determining the nature of
the relationships, the nature of the contracts and the kind of information demands
places on the project team. In Section 1.1.4, the idea of purchasers was introduced.
It is useful to define different concepts within the overall category of those who
purchase buildings and structures.

In private sector building, funders are those who provide the capital resource
for construction and developers are those who identify a site, apply for planning
permission, mobilize the funds from funders, commission a design team and
ultimately get the building completed. They may act speculatively or they may be
acting for a client who is already known.

In the civil engineering sector, the construction of infrastructure tends to be
public sector activity. Here the language of sponsors and owners tends to be used
for those government departments who fund infrastructure and for those for whom
it is built, respectively. In all cases, the roles may be undertaken by the same
organization or by different organizations. In this simplistic picture, the private
sector seeks to maximize the return on capital investment whereas the public sector
seeks to provide public service. These distinctions are blurred in reality, because
the concepts and roles are not clearly defined and frequently overlap and blend into
each other. Private finance initiative (PFI) is a good example of this blurring of the
boundaries between funders, developers, clients and suppliers.

2.2.1 Private finance initiative

In the UK, PFI emerged in the 1990s as a specific mechanism for using private
sector capital to fund public sector buildings and infrastructure. PFI is an example
of a wider category of funding mechanisms known as public-private partnerships
(PPP) where companies from the private sector enter into some kind of partnership
with the public sector for supporting or providing a public service, often with a
combination of public and private sector investment. PFI involves the public sector
paying a regular service charge to a private sector consortium for the operation of a
particular facility that is funded, designed, built and operated by the consortium for
a specified number of years, with the capital asset transferred to the public sector
agency at the end of the period. PPP involves more diverse approaches and might
not include transferring the ownership of the asset at the end of the period. One key
aspect of these approaches is that the public sector seeks to transfer much of the
development risk to the private sector partners, involving major financial support
by the banks that enter into consortia with contractors, designers and facilities
managers. The operation of these consortia is discussed in more detail in
Gruneberg and Hughes (2005) who suggest that consortia are formed only for the
purposes of winning work and that members of consortia tend not to be quite as
open and co-operative as clients would like to believe. Apart from the use of
consortia to procure construction work, the key difference between PFI and, say,
GC is in the funding for the project. But PFI differs from everything else in this
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way, and may, in theory, be associated with GC, DB or CM contractual
arrangements.

In other parts of the world, this approach to construction has been called design,
build, finance and operate (DBFO), and sometimes build, own, operate, transfer
(BOOT). The differences between PFI, DBFO and BOOT are vague and
inconsistent, and differences between individual examples of each are just as
marked. These are not precise terms. In its latest incarnation in the UK, called PF2,
the public sector invests a minority of the equity on the same terms as the private
sector investors. The government’s investment will be managed by HM Treasury,
not by the procurer.

One key feature of PFI is that the client contracts with a consortium for the
provision of the service over a period of time. In its turn, the consortium contracts
with designers, builders and facilities managers. Even though any or all of these
companies may be part owners of the consortium, and separate parts of the same
group, they are, in law, separate contracting entities, so the contract between the
consortium and the contractor will be comparable to any other building contract. It
is important not to confuse or conflate this with the PFI contract between the client
and the consortium. Thus, construction contractors in PFI projects are usually paid
for their work as they do it, rather than at the end of the construction process, even
if they are an equity partner in the project.

2.2.2 Performance-based contracts

PFI is but one example of a performance-based contract (PBC). Indeed, PBC is a
kind of contract that is quite typical outside the construction sector. This is where
things are paid for based upon their function, rather than on their material and
labour content. Construction output tends to be paid for on the basis of the
resources that the contractors will use, plus overheads and profit. Moreover, it
tends to be paid for on a monthly basis, while it is being built, so that the contractor
does not have to finance the development. Even in PFI projects, the contractor is
paid monthly for work in progress, but by the funders of the development, rather
than by the client. (The contractor may have put 10% equity into the consortium,
but draws on the finance from the moment that work starts on site.)

In private sector property development, the developer would fund the work, and
sell the completed building to the occupier. Housing and some speculative
commercial developments are paid for like this. Since the payment is for a
completed facility, based upon its market value, this transaction is based on the
performance of the facility, rather than based on work in progress. This is what is
meant by performance-based contracting in construction. It is radically different
for the construction sector (as opposed to the property development sector) because
it changes fundamentally the financial structure of the firms who take part. Under
GC, for example, when a contractor is paid monthly for work in progress,
payments by the contractor to suppliers and sub-contractors may be made after
payments are received from the client. Therefore, the contractor needs to invest
nothing in the development, and can survive purely on cash flow. As long as the
cash balance is positive, the contractor can invest this positive balance and earn
money from the interest, or use the money to build something else for subsequent
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sale, acting as a developer. If the cash flow becomes negative, it is likely that such
a contractor would quickly become insolvent.

In order for a contractor to be able to take part in a performance-based contract,
the company would need assets that are bigger than the potential losses that might
happen in the event that the building failed to perform. This is what happens in
other sectors of the economy, where it is typical for the individual transaction to be
so small in relation to the size of the supplier, that the occasional failure or dispute
does not render the supplier insolvent. In construction, individual contracts are
frequently larger than the annual turnover of the contractor, and sometimes of the
client, too. This is why performance-based contracting is not widespread and
would only develop where the financial circumstances underpinning the solvency
of suppliers is reliable and large. PFI is an example of a performance-based
contract in that the client pays a service charge based upon performance of the
consortia. However, the concessionaire established by the equity partners to sit
between the client and the supply chain typically has no assets other than the equity
for the project. There are many other examples of performance-based contracts,
such as property leased from a developer, domestic housing, highways contracts
where the contractor is paid for traffic flow, rather than for the road, and so on.
Gruneberg and Hughes (2011) analysed the financial reports of a wide range of
construction companies and concluded that, in financial terms at least, construction
companies have the resources needed to fund their own work in this way, perhaps
deferring payment for the work in return for a share of the revenue from the
completed project.

The examples of property development, PFI and PBC demonstrate a range of
different ways in which the funding for construction work is organized. This is an
extremely important aspect of understanding why there are so many different kinds
of construction contract. Chapter 7 deals in more detail with the structure of
procurement methods and the contractual networks in construction projects.

2.3 CONSULTANT ROLES

Professional institutions continue to proliferate, and some have not been in
existence long enough to have established any traditions. Nonetheless, there is
often an emphasis on ‘traditional’ by those who wish to give the impression that
professionals occupy a clear and unassailable position. While this may be a
laudable aim, it is an unfortunate trait of our professions that their high ideals of
protecting the interests of clients and the public sometimes take second place to the
survival of the professional institution. The position of a professional institution,
therefore, should always be open to question. The preferred role of a professional
may not always match up with what is required for any given project. Indeed,
professions often seek to develop a professional identity that is uniform and
consistent. The difficulty with this is that the pursuit of a professional identity can
get in the way of providing a proper service to a client. Andrews (1983) observed
that as specialized institutions proliferate, institutional survival matters more than
the appropriateness to changing circumstances of fiercely protected roles, which is
as true now as it was in the 1980s. The professions tend to establish a baseline of
services to be offered by their members and (historically) recommended fee scales
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often accompanied this. In this way, the professions manage to limit the type of
work undertaken by their members. These days, a more important limiting factor is
the professional indemnity insurance policy which underwrites the activities of a
professional. The insurers will only underwrite specific risks and will limit
insurance cover to defined competencies or defined fields of activity. This
generally means that professionals who step outside the boundaries of their
institution’s typical work will be uninsured. Generally, clients would be unsettled
about employing professional advisors who had no indemnity insurance cover. The
expected roles, then, can be discovered by looking at the relevant institutions’
published ‘professional services agreements’ or ‘terms of appointment’, phrases
used to describe the contract between consultant and client.

24  PROFESSIONAL SERVICES AGREEMENTS

The current trend in documentation for appointing consultants to project teams was
propelled by the momentum that began to gather pace with the publication of the
Latham Report (1994). There are a few basic principles that seem to underpin the
modern consultants’ contract. Most have dropped the title ‘conditions of engage-
ment’ and are now called variously professional services agreement, professional
services contract or simply agreement. There have been considerable efforts on the
part of those who draft standard-form contracts to create the kind of integration
between the various participants’ contracts called for by Latham. This has resulted
in a common pattern of defining the services separately from the contractual
conditions that govern the provision of those services. It must always be
remembered that the conditions governing the relationship are separate and distinct
from the specific duties that a consultant will undertake. Thus, the same set of
conditions, at least in theory, could cover a variety of consultants’ appointments,
with each having a different set of duties and responsibilities within the project.
The NEC Professional Services Contract PSC/3 is drafted on this basis, capable of
use for engaging the services of any consultant.

Professional services agreements serve various purposes. First, they contain the
detailed conditions of a contract between two parties (but these conditions do not
in themselves form a legal contract; this is generally contained in a memorandum
of agreement which incorporates the conditions). In this process, standard
conditions are convenient to use because appointments can be made with them
simply by referring to them. There is no need to draft a specific appointment
agreement. Further, so long as there is scope for amending them, they can also
provide a useful starting point for negotiations about duties for a particular project.

From the point of view of the professional institutions, standard conditions
provide a framework for identifying the duties of the professional. By unifying
appointments, similar services are offered by all members of the profession. In the
sense of providing a set of rules for conduct, these documents fulfil the most
laudable aims of a profession. They discourage unscrupulous practitioners from
offering second-rate services. Such unification enables institutions to negotiate
professional indemnity insurance policies on behalf of all those who employ the
standard conditions.
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Another function fulfilled by a formal agreement for services is that of
attributing fees to various aspects of the work. By listing the activities to be done
sequentially, those activities can be grouped together so that parts of the fee can be
paid at each of the major steps in the consultants’ involvement.

A potential problem arises when different professions each have their own
professional services agreements, and this may lead to confusion. It can be
unproductive and cause wasted work or delay because the purpose behind writing
the standard terms has been to standardize the relationship between the client and
the consultant. This misses the significance of teamwork in construction. It is
essential that the team acts as a whole, and the fragmentation created by differing
terms of appointment can compromise this (Latham 1994).

As stated above, these standard professional services agreements are contracts
and thus subject to the rules of contract law. The terms within them relate to the
obligations of the parties, and detail the services to be carried out and the payments
to be made for them. These terms need to be incorporated into the contract between
the parties, for they are not a contract in themselves. The general situation is that
they will not be automatically incorporated (i.e. implied) unless the client is
familiar with the usual relationship between client and architect and has engaged
similar professionals before on similar terms.' Otherwise, the terms must be
expressly included by reference to them from the document that forms the contract.
This can be done by using a memorandum of agreement, signed by the parties,
which refers to and expressly incorporates the conditions of engagement or
professional services agreement. Indeed, most standard agreements currently in
circulation include articles of agreement, recitals and an attestation or a sample
form of agreement.

It is becoming common practice for professional institutions to publish their
documents as forms, containing the memorandum of agreement (or articles of
agreement) as well as the conditions. These forms are completed and signed by the
parties, incorporating the conditions into the agreement.

At one time, professional institutions specified mandatory conditions of
engagement for their members, along with minimum scales of charges. But the
Monopolies and Mergers Commission declared that such minima were not in the
public interest and should be abolished. In consequence, mandatory conditions of
engagement were abolished in the UK in 1982.

2.5 ARCHITECT

The traditional role of the architect has involved three fields of responsibility. First
is a design role. Second is to manage the project, generally representing the client’s
interests. This includes managing the design process, leading other designers and
consultants and overseeing selection and appointment of the contractor. The third
role, expected under the building contract, involved contract administration
including acting as an independent certifier where the architect has to judge certain

! Sidney Kaye, Eric Firmin & Partners v Bronesky (1973) 4 BLR 1.
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issues impartially. At one time it was implicit that the architect’s appointment
would include discharge of all of these roles.

There are some apparent and inherent conflicts in this combination of
responsibilities, which are examined in more detail in Chapter 18. It has been
suggested that the skills necessary to be a good designer are not the same as the
skills necessary to be a good manager (Honeyman 1991). This, it should be said,
flatly contradicts the idea that the architect can only design effectively when he or
she has the highest authority in the project (Gutman 1988). Unfortunately, many
people have come to interpret the former notion as meaning that the skills
necessary for designing are incompatible with management skills and that one
person cannot possibly do both. This is clearly a very different view from the latter.
The two roles are different, but not necessarily incompatible. However, not all
people can develop both sets of skills with equal facility and it has become clear
that there are some architects who are better at design than management, others
who are better at management, and still others (the most valuable type) who are
equally competent at both. Similar arguments apply to the role of engineers and
their responsibilities in civil engineering projects.

An example of the conflicts within the multiple roles of the architect is the task
of managing the design process. There is a view that design is the total process of
integrating all of the constraints on a planned building project in such a way as to
optimize as many of them as possible. This explains why design and management
should be integrated in one person. There is another view, equally compelling,
which sees management as the function that integrates design information from all
of the constraints and other designers. This view suggests that the interaction
between groups of professionals, successfully managed by one who is not
‘designing’, will result in the optimization of as many constraints as possible. This
is not the place to indicate the validity of one view or the other. The aim here is
simply to raise these issues so that the reader may recognize the arguments.

Today it is widely recognized that the architect need not always adopt each of
the traditional roles. The architect may be engaged solely to manage the project in
a project management role. The architect may be engaged solely to carry out
design services, as is common where the architect is employed as a sub-consultant
by a contractor for a design-build contract or under a construction management
contract. Or the architect may be engaged to act as an independent certifier,
representing, for example, a bank under a commercial development. Today,
different versions of standard-form professional services agreements are available
to reflect the differing nature or combinations of the services that might be
provided under these and other roles.

The standard architect’s professional services agreement is produced by the
RIBA; here we refer to the RIBA Standard Agreement 2010 (2012 Revision):
Architect (Royal Institute of British Architects 2012). The use of written terms of
appointment for architectural services is strongly advocated for all members of the
RIBA in the body’s code of professional conduct (Royal Institute of British
Architects 2005). The actual conditions to be used are not specified. However, the
use of the RIBA standard documentation is recommended in the annex to guidance
note 4 of the code of professional conduct. In line with most packages of standard
contract documentation, the standard form is available in several different versions,
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all based upon the core conditions contained in the RIBA Standard Agreement
2010 suite (all updated in 2012):

RIBA Standard Agreement 2010 — Architect

RIBA Standard Agreement 2010 — Consultant

RIBA Concise Agreement 2010 — Architect

RIBA Domestic Project Agreement 2010 — Architect
RIBA Sub-consultant Agreement 2010

As mentioned above, it is the memorandum of agreement that forms the
contract, the conditions being secondary terms to add detailed terms to the
agreement. The memorandum can be executed as a deed or as a simple contract.
RIBA members are asked to use the RIBA Standard Agreement 2010 as a
standard, rather than as a model. The distinction is that a standard form should
rarely, if ever, be amended whereas a model form is intended to form only the
starting point for detailed negotiations about terms and conditions.

2.6 QUANTITY SURVEYOR

The roles adopted by the quantity surveyor, also referred to as a cost consultant or
cost engineer, have been subject to considerable change in UK, particularly over
the past 30 years. The traditional role of the quantity surveyor was to measure and
value construction work. This extended in recent years to giving advice on
construction costs, preparation of tender documentation, preparation of final
accounts and advising on resolution of construction disputes. While a quantity
surveying firm might be engaged to assist the employer, or even to assist the
contractor, on a wide range of services, there may be little or no reference to the
quantity surveyor in the construction contract. Hence, although the NEC3 and
FIDIC forms do not refer to the quantity surveyor, it is likely that a quantity
surveyor will be assisting the employer or engineer.

2.7 TYPICAL TERMS IN PROFESSIONAL SERVICES AGREEMENTS

While there are many standard agreements for the appointment of consultants, the
aim here is merely to summarize the common threads in them, using the RIBA
Standard Agreement 2010 as the basis and highlighting the major differences
exhibited in other documents. The other agreement mentioned is the NEC
Professional Services Contract 3rd edition (Institution of Civil Engineers 2005¢).

2.71  Defining the appointment

Standard terms of appointment consist of different documents. These appointment
documents are nothing more or less than a contract.

RIBA Standard Agreement 2010 contains a memorandum of agreement, four
schedules and the conditions of engagement. The memorandum leaves space to add
the names of the parties and it contains the articles in which the parties shall record
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the project-specific data, such as the law that applies to this contract, time limits,
limit of liability, the amount of professional indemnity insurance and the names of
the adjudicator and arbitrator. Most articles include default provisions. At the end
of the memorandum the parties sign the contract, either as a simple contract or as a
deed. The schedules then contain the detail of the services to be performed by the
architect. Schedule 1 describes the client’s requirements regarding the project (see
Section 2.7.2 below), schedule 2 deals with the kinds of services that the architect
will perform (see Section 2.7.2 below), schedule 3 identifies the fees and expenses
and schedule 4 (very usefully) identifies the other appointments made by the client
for the purposes of the project. This last schedule leaves spaces to insert the names
and addresses of the project manager, principal designer, quantity surveyor,
structural engineer, building services engineer, site inspector and others. It also
identifies which elements of the building are to be designed by participants other
than the architect.

The NEC 3 Professional Services Contract has a different structure. According
to the guidance notes (Institution of Civil Engineers 2005¢: 1) it is designed as a
‘shell contract’, which requires important information to be provided separately. It
does not contain any form of agreement because it is based on the assumption that
the creation of the contract can be fulfilled in different ways, for example by the
client’s acceptance of a tender or by the consultant’s acceptance of a counter-offer
prepared by the client (Institution of Civil Engineers 2005e: 25). Whatever the
form of the agreement is, there must be a reference to the conditions of NEC. For
example, such a reference is contained in the ‘sample form of agreement’ which is
published as the first appendix to the guidance notes (Institution of Civil Engineers
2005e: 144). The second item outside the NEC documentation is the description of
the services. In the NEC clauses this description is referred to as the ‘scope’. The
NEC documentation itself contains five components. First, there are the general
clauses (called core clauses) whose content is described in Section 2.7.4. Second,
the main options deal with different types of payment mechanism. Third are the
dispute resolution options. These are followed by the secondary options, i.e. a
range of options such as price adjustment for inflation, delay damages or
limitations of liability. Finally, the contract data contain the project-specific data.
There are several pages of data provided by the employer identifying the client’s
choice regarding the aforementioned options (main options, dispute resolution
options, secondary options), the employer, the adjudicator, the law applicable to
the contract and the language of the contract (these latter items making clear that
the agreement is not solely for use in the UK). The people who have access to the
construction site are outlined as well as contract-specific data, such as the timing of
certain events and intervals. There are also two pages of data provided by the
consultant identifying who it is, including named individuals, who will perform the
work.

2.7.2  Definition of services
As stated earlier, the conditions governing the relationship between consultant and

client are generally separate from the detailed description of the precise services to
be undertaken under the agreement. RIBA Standard Agreement 2010 typifies the
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current approach to this, by the use of schedules in the agreement. For the
definition of the services to be performed by the architect, the schedules consist of
two main parts: descriptive project-specific data and a schedule of services, which
includes role specifications of the key project team members, and design plus other
services.

The NEC Professional Services Contract includes in the data provided by the
employer two entries of relevance here. One entry states the services are... and
another states the scope is in... As regards the first entry, the guidance notes
(Institution of Civil Engineers 2005¢c: 147) suggest that the services should be
described briefly, apparently more for the purposes of identification, rather than
obligation. The scope is to be identified in a separate document, merely
incorporated here by reference. This reference is specified by the client in the
second entry (the scope is in...), usually by citing the title or number of this
document (for example ‘document XY 007°). The guidance notes provide a useful
table collating all the references from the contract to the scope of the consultants’
work (Institution of Civil Engineers 2005c: 26).

2.7.3  Typical conditions

The conditions governing these agreements are laid out in very different ways,
even though they broadly cover the same topics. By way of example, the main
headings of RIBA Standard Agreement 2010 are used in the following brief
descriptions of the key points covered by such agreements.

o Definitions and interpretation: Under this initial heading, basic issues are
determined such as the insignificance of the headings for the interpretation
of the clauses, the choice of law and the parties’ duty to execute any
communication among them in writing.

o Obligations and authority of the architect: The standard of liability is
identified as reasonable skill and care and the extent of authority is
identified. An important point is that the architect acts on behalf of the
client and he or she has to report to the client on the progress in the
performance of the services. The architect is called upon to co-operate with
other appointed consultants, provide them information where needed,
comment where appropriate on their work and integrate the various
contributions into his or her own work.

e Obligations and authority of the client: A range of clauses impose
obligations on the client that enable the project to progress, obliging the
client to supply information, make decisions, give approvals, instruct the
architect, instruct applications for planning legislation, building control and
so on. In terms of work to be performed by others, the client will not hold
the architect responsible for their management and operational methods.
Apart from this, the client is at liberty to hold the architect responsible for
not detecting the others’ failures to perform (given that the architect should
have reasonably detected such failures). To this extent, the clause is in line



Roles and relationships 27

with the Investors in Industry case® in which the Court of Appeal set out the
architect’s overall duty to check for compliance (see Section 13.3.1). The
client will also require other participants of the project to co-operate with
the architect and to provide the architect with information. An interesting
clause obliges the client to seek legal advice when needed in connection
with any dispute between the client and other parties involved in the project.

o Assignment and sub-contracting: Assignment of the whole or part of this
agreement is not permitted by either party without the express consent of
the other. The architect is prevented from sub-contracting any part of the
services without the consent of the client, which shall not be unreasonably
withheld.

o Fees and expenses: Detailed clauses govern the calculation and timing of
payments, including, among other things, part-payment for services not
completed, refund of expenses and disbursements, payment of monthly
accounts, the accrual of interest on late payments and payment in the event
of suspension or termination.

o Copyright and use of information: The architect owns the copyright on
material that he or she has produced and grants a licence to the client to use
this for the sole purposes of the project. These purposes are delineated and
certain provisions regarding the use are added. For both parties, the
disclosure of confidential information is exceptionally allowed in specific
circumstances, for example if necessary for the performance of the service.

e Liabilities and insurance: A time limit is placed on the period within which
proceedings under this contract may be commenced. This period is entered
into the project data, with a default of six years (or twelve if executed as a
deed). This period begins to run from the date of the last service performed
under this contract, or practical completion of the building contract,
whichever is the earlier. Also, the architect’s overall liability may be limited
by inserting a sum in the project data and the architect’s liability should be
just and equitable in relation to the responsibilities and liabilities of others
involved in the project. The architect is obliged to maintain professional
indemnity insurance cover.

o Suspension and termination: Both parties may suspend the performance of
any of the services, but the architect may do so only as a response to
specific circumstances listed in the clause. Either party may terminate, by
stating the grounds and which of their obligations are affected. Reasonable
notice is required, except in the case of insolvency of either party, or the
death or incapacity of the architect, when immediate notice is sufficient.
Such termination is not intended to prejudice any other rights and remedies
of either party.

o Dispute resolution: In the event of disputes between the parties, negotiation
and mediation are encouraged. Either party may make reference to
adjudication at any point (which is a statutory right arising from the
Housing Grants, Construction and Regeneration Act 1996 as amended by
the Local Democracy, Economic Development and Construction Act 2009),

2 Investors in Industry Ltd v South Bedfordshire DC [1986] 1 All ER 787.
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using the Model Adjudication Procedures of the Construction Industry
Council. There is also an arbitration agreement.

2.7.4  Other standard agreements

The NEC Professional Services Contract is structured according to the headings of
the Engineering and Construction Contract, and does not seem to contain any
clauses that impose obligations and rights that are very different from those already
discussed. The headings are:

e General: Including an obligation to act in a spirit of mutual trust and co-
operation.

e Parties’ main responsibilities: Similar obligations to RIBA Standard
Agreement 2010 for both parties.

e Time: Including more detail than other forms as to the content and status of
the consultants’ programme, as well as authority for the client to decide the
date of completion and certify it within a week of it happening.

®  Quality: Including an obligation on the consultant to operate a quality
management system and to correct defects identified by the client.

Payment: Broadly in line with RIBA Standard Agreement 2010.
Compensation events: The provisions under this clause bear more
resemblance to provisions in building contracts than those usually found in
professional services agreements, and thus are more detailed than similar
provisions in RIBA Standard Agreement 2010.

e Rights to material: This seems to attribute rights and obligations similar to
those in RIBA Standard Agreement 2010 that grant a licence to the client to
use the consultant’s material and impose confidentiality restrictions on both
parties.

o Indemnity, insurance and liability: The consultants’ liability seems less
restricted than that in RIBA Standard Agreement 2010, otherwise, these
provision are broadly similar.

e Termination: The termination provisions are broadly in line with RIBA
Standard Agreement 2010.

2.8 INTEGRATED DOCUMENTATION

A big problem that historically faced professional institutions in preparing
professional services agreements was the tension between fulfilling demands to
develop co-ordinated documentation for the whole team on the one hand, and
protecting the interests of their members on the other. While major developer
clients often provide their own documents for consultants to use, practice in the
industry is increasingly consistent, with the major contract-drafting bodies
producing integrated suites of harmonized contracts and agreements for all parties
in the project team. The New Engineering Contract package of documentation (in
which the building contract is called the Engineering and Construction Contract)
provides a fully integrated set of documentation, this being one of the reasons that
the Latham Report (1994) recommended the universal adoption of these forms for
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the industry. The conditions of engagement are referred to as the NEC3
Professional Services Contract (Institution of Civil Engineers 2005d). In a similar

vein, the Joint Contracts Tribunal produce a full range of contracts and agreements
that are fully integrated with each other.
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3 General contracting

General contracting involves the separation of construction from design. A main
contractor is employed to build what the designers have specified. Since this form
of procurement emerged during the Industrial Revolution it has become very
common and is often referred to as traditional. Although the popularity of general
contracting seems to be waning, it still accounts for most of the construction work
in the UK. However, some of the basic defining characteristics of general
contracting may be inappropriate in many modern situations.

31 BACKGROUND

In the UK, general contracting has been around since the early 19th Century, when
Cubitts in London first began to offer the services of a general contractor (Spiers
1983). Before that time, building work tended to be procured either as a series of
direct contracts between employer and trade contractors (the essence of what is
nowadays called construction management, see Chapter 5), or as a lump-sum
design and build package (see Chapter 4).

General contracting was a response to the increasing sophistication of
construction technology during the Industrial Revolution. As techniques and
materials proliferated, co-ordination problems on building sites became more
complex. At the same time, the crafts and trades associated with construction were
becoming more formalized. A series of issues combined to make the idea of
general contracting a viable proposition; continuity of employment for operatives,
economies of scale in the use of plant, the development of the transport
infrastructure, and so on. The desire of architects to focus more on design and
client-related issues and less on the day-to-day business of construction fuelled
demand for a contractor who would shoulder all of the responsibility for building
the project. In many parts of the world, such as the USA, general contracting is
known as ‘design-bid-build’, as distinct from ‘design-build’ (see Chapter 4).

Another development at that time helped to shape what became a typical
pattern of general contracting. The need to measure work in progress for the
purposes of paying contractors and the need to prepare documentation for
tendering purposes was increasing. The technicians who dealt with these aspects
were becoming increasingly dominant in the process of construction. As a result,
the profession of quantity surveying was born. Quantity surveyors (QSs) specialize
in costs, prices and financial control. The contractor was obliged to build what was
documented by the architect, but the process of competitive tendering required
more precise details than drawings and specifications. Contractors who wanted to
submit bids had to quantify every item of materials, components and labour that
would be required to complete the work. The document that contained this list
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became known as bills of quantities (BQ) (see Section 2.6). When each contractor
prepares a BQ for bidding purposes, there is no way of knowing if the differences
in contractors’ bids are due to differences in their competitiveness or differences in
the accuracy of their quantification skills. Thus, a practice emerged of having a QS
in the employer’s design team who would prepare the BQ that would be priced by
the bidders. This meant that contractors could reliably be chosen based upon the
lowest bid. In order for this process to be effective, and to ensure that all of the
contractors were tendering on the same basis, the method of preparing bills of
quantities came to be standardized. Over the years common practice became
codified and recorded into what became known as a standard method of
measurement, for example NRM 2: Detailed measurement for capital building
works (Royal Institution of Chartered Surveyors 2012) and CESMM4 for civil
engineering works (McGill 2012).

The continuing development of science and technology has led to the
emergence of many new specialist skills. It is a basic tenet of organizational theory
that increasing complexity in the environment of an organization should be
matched by an increasingly complex organizational structure (Lawrence and
Lorsch 1967). To put it simply, if the technology is complex, more specialists are
needed to cope with it. Each of the specialists is likely to have their own training
and jargon. Thus, a consequence of the increased use of specialists is a
corresponding increase in the demand for co-ordination and integration.

Prior to the emergence of the modern construction industry, building projects
were wholly organized by one architect, or by a master mason in charge of a craft-
based product. There were only a handful of technologies (Bowley 1966) and the
interactions between them were predictable and familiar. Not only did each craft
operative have an intimate knowledge of a particular trade but also each knew
precisely what to expect of the other trades. As a result, integration and co-
ordination could take place by means of operatives making mutual adjustments in
their own work. In the modern technological building process, very few people can
grasp all of the different technologies. The craft operatives cannot be left to sort
out the interfaces between work packages; these become the responsibility of the
designer. The result is an increased demand for management.

The basic defining characteristic of general contracting is that the contractor
agrees to produce what has been specified in the documents. Designers, on behalf
of the employer, produce the documents and builders produce the building. In
theory, the contractor should be invited to price a complete set of documents that
describe the proposed building fully. Such documentation demands that the
architect (or lead designer) co-ordinates design advice from a wide variety of
specialists. The result is that the contractor has no responsibility for design. With
the advent of technology for building information modelling these traditional roles
may be challenged. Design teams may need to work more collaboratively with
contractors and specialist installers, breaking down the boundaries between
traditional roles. The impact of these developments is not yet clear, but one thing
that is clear is that general contracting has never been ‘traditional’ and there are
continuous developments in roles, responsibilities and contracting methods under
this form of procurement.

In the early years of general contacting, the contractor’s offer of price was
based on the BQ alone. That document itemized and quantified, as far as possible,
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Figure 3.1: Contractual relationships in general contracting

every aspect of the work. If there was an inconsistency later found between the
work to be carried out as described in the bills and that shown on the drawings, the
additional work required was deemed to be a variation, thereby confirming that it
was the provisions in the bills rather than the drawings that formed the basis of the
price. The bill formed not only the pricing document but also, because of its
comprehensiveness, an important mechanism for cost control as the project
progressed. Therefore, it had a central role in the process and the quantity surveyor,
as the author of the BQ, was an important contributor. The with-quantities version
of the JCT Standard Building Contract, SBC/Q 2011 is still drafted on this basis.
Today, even if a BQ is used for tendering, the agreement is as likely to be formed
on a without-quantities basis where the risk on quantities is carried by the
contractor and where the price is expressly stated to be based instead on the
drawings and specifications provided.

General contracting, then, revolves around the relationships between employer,
architects, quantity surveyors and contractors. The contractual relationships are
summarized in Figure 3.1.

Structural and services engineers provide specialized design advice which is
co-ordinated by the architect. In civil engineering projects, the lead designer will
generally be a civil engineer and will co-ordinate the design advice from other
specialist engineers. These specialist designers will often take on supervisory
duties as well as design. This means that they would visit the site and inspect the
work to ensure that the work is produced in accordance with the design, sometimes
refining the design in the light of the specific circumstances of the work in
progress. There will be problems when work does not concur with the design. Such
problems can only be resolved by examining the means by which the contractor
was instructed what to build. The importance of the documents used for this
purpose is self-evident. It is for this reason that the standard-form contracts tend to
oblige the contractor to produce what is in the documents.

A difficulty with general contracting, whether the contractor’s price is based on
a BQ alone or based on drawings and specification, is that, at the time the contract
is formed, the design may be incomplete. It is usually impracticable to prepare a
complete design because of the time needed and because sometimes choices need
to be left as late as possible in the process. If design is only partially completed
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then general contracting begins to break down because it is based on the
assumption that the contractor prices, and builds, what has been documented.
Indeed, research has shown that design is almost never complete at the time of
tendering (Hughes et al. 2006). When the documentation is incomplete, there will
be a high demand for communications and information as the work progresses.
These demands render the process very difficult to manage. Similarly, when
complex technologies are required, the need for specialist sub-contractors can
place too many demands on the co-ordination and information systems. Clearly,
there are problems if general contracting is used where it is inappropriate.
Therefore, guidelines are needed as to where it is best suited.

3.2 USE OF GENERAL CONTRACTING

Since general contracting is widely used, there are many standard forms that have
evolved. In civil engineering, for example, the two current standard forms used are
called Infrastructure Conditions of Contract (Association for Consultancy and
Engineering, and Civil Engineering Contractors Association 2011) (see Section
8.4.1) and NEC3 Engineering and Construction Contact (Institution of Civil
Engineers 2005b). There are three widely used forms in the building industry: JCT
SBC 11: Joint Contracts Tribunal Standard Building Contract Edition 2011, JCT
IC 11: Joint Contracts Tribunal Intermediate Building Contract Edition 2011 and
JCT MW 11: Joint Contracts Tribunal Minor Works Building Contract Edition
2011 (a more comprehensive list is given in Chapter 8). The details of each family
of contracts differ markedly, but many of the general principles are transferable.
There are, of course, many other standard-form contracts available for this form of
procurement.

The circumstances under which a traditional general contract should be used
are not always clear; it is necessary to examine the circumstances where they are
used in practice. There have been attempts to describe those circumstances where
general contracting is likely to be successful. Indeed, JCT have issued a Practice
Note which is intended to help in the selection of the most appropriate form of JCT
contract (Joint Contracts Tribunal 2011a) but, naturally enough, this fails to take
into account the ‘competition’ from non-JCT contracts. The following list
summarizes typical circumstances in which general contracts are used:

1. The employer has caused the design to be prepared and for the purposes of
the building contract takes responsibility for it.

2. The employer’s designer is sufficiently experienced to co-ordinate and lead
the design team and to manage the interface between design and production.

3. The design is substantially complete when the contractor is selected.

4. An independent cost consultant (or quantity surveyor) will be used to plan
and control the financial aspects of the project.

5. The contractor is selected on the basis of the contractor’s estimate and
carries the risk that the estimate may be wrong.
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6. The employer reserves the right to select sub-contractors for certain parts of
the work."

7. “Prime cost sums’ and ‘provisional sums’> do not form the major proportion
of the contract sum.

8. The employer’s agents feel that it is important to use an acceptable
negotiated form to ensure a fair and familiar distribution of risk.

9. The employer makes no explicit choice and the advisors do not raise the
issue.

This list has been developed by considering the types of project where general
contracting has been used successfully. It is not proposed as a typical way of
arriving at the conclusion to use general contracting. But many of these criteria are
observed on most general contracts. If a general contract is let under different
circumstances, perhaps a different procurement method should have been used.
Each of the circumstances is discussed in more detail below.

3.2.1 Employer commissions design

In general contracting, the designers act on behalf of the employer in converting
the employer’s requirements first into a brief and subsequently into a workable
design. The processes of briefing and design are complex, difficult and often
poorly understood (Gray and Hughes 2000). By developing a brief and a design
concept for a project, an architect acts not simply as an agent of the employer but
also as a representative of the architectural profession exercising judgements and
safeguarding the interests of the public (see Section 18.2). In the light of this, the
idea that the employer instructs the architect and the architect simply converts
these instructions into a design is a gross over-simplification. The preparation of a
brief involves an intensive and comprehensive dialogue between designer and
client, in the context of the project’s environment and employer’s circumstances
and needs (see, for example, Luck 2007, 2009). Therefore, the involvement of the
designer in the subsequent construction process is inevitable because of the
impossibility of converting the overall requirements into a simple set of
instructions. If the employer’s requirements can be given in a simple way, then the
designer may be redundant and general contracting is probably unsuitable.
Although civil engineering projects are not generally subject to aesthetic
arguments, the relationship between a civil engineering project and its environment
places civil engineers in a similar position. The involvement of the lead designer in
the production process is necessary to ensure that the contractor’s work is in
accordance with the specifications, to revise and refine the design where necessary

" In Infrastructure Conditions of Contract, employer selected sub-contractors are called nominated sub-
contractors. In JCT IC 11 they are called named sub-contractors (see Chapter 19). There are no
provisions for employer-selected sub-contractors in either JCT SBC 11 or the NEC3 Engineering and
Construction Contract.

2 Both types of sum represent part of the work that is not priced by the tendering contractor. The tender
documents simply tell the contractor how much money to include for such an item so that overheads
and profit can be added. When the work is executed the contractor is paid whatever the item ultimately
costs (see Section 3.2.7).
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and to respond to the contractor’s requirements for guidance and information. In
both building and civil engineering, the fundamental point of the designer’s
involvement in overseeing the construction stage is that there is no such thing as
complete information; see Section 3.2.3.

3.2.2  Experience of the lead designer

The lead designer has much flexibility in choosing the design team. Typically,
consultants with significant input will be in direct contract with the employer but
often the lead designer will sub-contract parts of the design to specialists. The wide
range of design inputs demands good co-ordination and integration skills, as well
as good communication skills. In addition, the lead designer must develop a clear
understanding of the employer’s requirements and, in the case of commercial
projects, a clear understanding of the way that the project fits into the employer’s
business strategy. Such a complex role demands a wide range of skills. Although
many architects and engineers have proved themselves worthy of this task, the
employers must be clear about the kind of person that is needed and must use
careful selection procedures. For example, they should be wary of design practices
that use the senior partners to impress clients and earn commissions, but more
junior staff to actually undertake the work.

3.23  Complete design

It is customary to choose a contractor by opting for the one with the lowest price.
As stated earlier, one of the reasons for a standard method of measurement is to
ensure that bills of quantities are prepared in a consistent way. This bill ensures
that all bidders calculate their prices on the same basis. However, a comprehensive
bill (i.e. fully-measured bill) can only be prepared from a complete design. But
there are techniques to deal with incomplete design. For example, quantities need
not be precise, in which case a bill of approximate quantities can be used. There
is a version of JCT SBC 11 available for this. In civil engineering contracts such as
Infrastucture Conditions of Contract approximate quantities are the norm. Because
the final quantities are not known until after the work is executed, this is termed a
remeasurement contract: the work is specified in approximate measure for the
purposes of tendering and after execution is measured again for the purposes of
payment. By their nature, civil engineering contracts, unlike building contracts,
cannot be specific about everything. For example, ground conditions are not clear
until the ground is actually excavated. Finally, there is also a ‘without quantities’
version of JCT SBC 11 where the contractor’s price is not subject to variation in
the event that it is found that initial calculations of quantities prepared at tender
stage were not correct. The without-quantities version is used in two ways. First,
the contractor tenders on a detailed or approximate bill of quantities on the basis
that this data is merely provided for indicative purposes and the risk that quantities
are inadequate is carried by the contractor. The alternative use is where the
contractor is able to price the works based on drawings and specifications provided
and does not need a detailed bill of quantities to prepare a tender price.
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3.2.4 Involvement of quantity surveyor

On those contracts where bills of quantities are to be used, the need for quantity
surveying expertise in general contracting is underlined. Quantity surveyors
contribute cost planning, cost control, procurement planning and contractor
selection expertise. In combination, these enable the choice of contractor to be
dictated by lowest price bidding. The training and experience of quantity surveyors
enables them to focus on financial aspects above all others. Indeed, clients for
whom finance is a priority sometimes appoint a quantity surveyor as a project
manager to oversee design and construction. However, it is important to remember
that there is more to construction than finance. The project team must be balanced
in a way that matches the priorities for a project. The particular tension between
design, finance and workmanship, represented by general contracting, is only one
of many. A client who wishes to have quantity surveying skills in a central role,
balancing these against design and craft criteria, is well placed to take advantage of
general contracting. Other balances require different approaches. In some regions,
quantity surveyors are known as cost consultants or cost engineers.

3.25 Price as the basis of selection

There are many ways of configuring the pricing of work in a general contract. For
example, as mentioned in Section 3.2.3, it is typical for Infrastucture Conditions of
Contract projects to involve remeasurement in that the quantities in the BQ are
intended only as a guide. However, if firm quantities are used (as in JCT SBC 11
with quantities), then the work is not remeasured after execution but the
contractor is paid on the basis of the quantities in the bill, not the quantities
actually executed. In this situation, the quantities are referred to as contractual
quantities. The only exception to this is work that has been subject to a variation
instruction, i.e. the specification has been changed in some way after the contractor
starts work (see Section 15.3). JCT IC 11 may be used with bills, but not
necessarily. In general, these contracts can be used with any of a wide range of
pricing mechanisms. However, one thing remains constant: in all cases, the
contractor offers to do the work for a price, not for reimbursement of cost. A
contractor who estimates too low is held to the bargain, even if the job runs at a
loss. Similarly, for a contractor who estimates too high, the bargain still holds,
despite the employer paying over the odds. This principle underlies some important
decisions in the courts that demonstrate reluctance to intervene in what may turn
out to be a bad bargain (see Section 10.4.2). It applies as much to every rate in a
bill as it does to the whole contract sum. An employer who does not wish to have
the contract governed in this way should use an alternative procurement method.

3.2.6 Employer-selected sub-contractors
There are several circumstances under which an employer would wish to select a

sub-contractor with whom the main contractor must enter into a contract (Hughes,
Gray and Murdoch 1997). In some cases, the employer requires control over the
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selection of certain specialist sub-contractors (see Section 19.8 for a fuller
discussion of these points):

e To ensure the chosen sub-contractor has a proven track record for good
work.
To use a proprietary system chosen by the employer.
To use a sub-contractor with whom the employer has developed a long-term
business relationship.

e To base the selection of the sub-contractor on a basis other than lowest bid.

In other cases, the employer may make the selection because of the needs of the
design team or because of the nature of the construction process:

e Some specialist sub-contract work requires a longer lead time than the
project construction programme would allow, therefore, such work must be
started before the main contractor has been chosen.

e The design team may wish to ensure the quality of design input from a
specialist sub-contractor.

e The designers and quantity surveyors may wish simply to increase their
professional influence over the details of the project.

e The design team may need to receive proprietary design details from a sub-
contractor in order to design other building elements and wish to have direct
communication with the nominated sub-contractor for exchange of design
details.

A contractor will be paid whatever the nominated sub-contract work costs.
Such work falls into the category of prime cost, or cost reimbursement. For this
reason, the risks for the contractor are different to those associated with the
employment of domestic sub-contractors (see Chapter 19). The latter involve
simply an arrangement between the contractor and the sub-contractor and the
contractor pays them from within the contract price. Nomination must be used only
with extreme care because it fundamentally alters the balance of risk between
employer, contractor and sub-contractor. It is interesting, in the light of this that all
the clauses associated with nomination, developed over many years of evolution of
the JCT standard forms, were dropped in 2005. Nevertheless a form of nomination
by agreement between employer and contractor is common where work is tendered
on a two-stage basis and chosen sub-contractors and or suppliers are secured as
part of a joint employer and contractor-led sub-contract tendering process.

3.2.7  Proportion of prime cost and/or provisional sums

General contracting may be used where the work is not fully designed or where
there are uncertain elements which will only become known during the course of
the works. Contractors do not price these; they are simply given an indication of
the amount so that they can price their overheads and profit and plan their
supervision workload. There are two distinct categories of such costs, which are
sometimes confused with each other.

e Prime cost (PC) sums are used for works under the contract that are to be
carried out under the direction of the main contractor by certain other
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persons, namely, nominated sub-contractors, nominated suppliers and
statutory authorities. The nominated sub-contractors will usually have been
selected prior to the selection of the main contractor. Statutory authorities
have roles and responsibilities that cannot be evaded. Since the contractor
has no control over the pricing of this work, an amount of money is simply
included in the bills, to which the contractor can add an amount for
attendance (i.e. supervision, accommodation and plant) and profit. Prime
cost is a phrase that is taken to mean that the contractor will be fully
reimbursed for any valid expenditure.

e Provisional sums are used for work that has not been finalized or for costs
unknown at the time the BQ or other pricing document is prepared. These
may simply be contingency sums, and their presence does not necessarily
imply any obligation on the part of the employer to spend them. In effect,
they are simply a method for the employer to express part of the budget for
the project. The contract administrator must issue instructions to spend
these sums.

Once such sums are spent, the contract price is adjusted by replacing the PC
or provisional sum with the actual amount incurred. General contracting is used in
these circumstances, particularly JCT SBC 11 forms, because they provide a
mechanism for calculating the revised contract price during the course of the
works. They also enable the date for completion to be revised. If a large proportion
of the work is in prime cost or provisional sums, and if the project is large, the
contract may be unsuitable because the contractor’s role is reduced to that of a co-
ordinator and accountant, rather than a builder, and the clauses do not reflect or
give effect to such a role.

3.2.8 Negotiated contract

Most standard forms, particularly the ICC and JCT forms, are negotiated contracts.
This means that representatives of the various interest groups have contributed to
the drafting process. When this happens, the parties are treated in law in the same
way that they would be had they individually negotiated the particular terms of
their own bargain. Therefore, in the event of a dispute over interpretation of the
conditions of contract, the courts will interpret any ambiguities fairly between the
parties.” If, on the other hand, a contract has been prepared by only one of the
parties, who may use superior bargaining power to get the other party to accept it,
then the legal principle of contra proferentem might apply (see Section 10.2).
This means that ambiguous clauses would be construed against the party who put
the contract forward.

3 Tersons Ltd v Stevenage Development Corporation (1963) 5 BLR 54.
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3.2.9 In the absence of any other suggestion

If no consideration is given to the method of procurement, it is likely that
traditional general contracting will be used for projects that involve a distinct
design phase. For many clients of the construction industry, the reflex action when
considering the procurement of a building is to appoint an architect or an engineer.
Such architects/engineers, in turn, will typically expect to design something to be
built by a contractor and may also encourage their clients to engage a quantity
surveyor. These reflexes inevitably lead to general contracting. Therefore, if a
procurement method is not immediately clear, and the project does not clearly
demand some specific approach, then perhaps a general contract is best. The choice
of which form of contract to use depends upon a further set of criteria.
Consideration must be given to the following:

e The amount of design to be done before the contractor is selected.

e The proportion of the work to be carried out by nominated sub-contractors
or suppliers.

The duration of the contract.

The need for speed.

The susceptibility of the contractor’s costs to market fluctuations.

The overall size and complexity of the project.

The susceptibility to change of the client’s requirements.

The method by which the contractor should be selected.

The ability of the client and/or architect to manage and co-ordinate.
The novelty of the project.

The skill and experience of the consultants being engaged for the work.

Reference should be made to guidance provided by the relevant contract-
drafting bodies, such as the JCT Practice Note, Deciding on the Appropriate JCT
Contract 2011 to decide upon which of the JCT main contracts should be used
(Joint Contracts Tribunal 2011a) or NEC Book Choosing the Right NEC Contract
(Weddell 2006).

3.3 BASIC CHARACTERISTICS

The range of main contracts available for general contracting has already been
commented upon (see Section 3.2). This section highlights typical features of such
contracts. All of these points are considered at length elsewhere in this book; the
aim here is to provide an overview.

3.3.1 Design and workmanship

As mentioned above, the key feature is the involvement of the architect or engineer
in a design and co-ordination role, the quantity surveyor in a cost planning and
control role, and the contractor in a production role. This means that the contractor
is not, theoretically, liable for design, but only for workmanship. In practice,
however, the division between design and workmanship is not always clear-cut.
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The design must be documented in order for the contractor to be able to tender for
the work. However, the documentation will not cover everything. Many detailed
aspects are within the skill and knowledge of a competent contractor. Therefore,
the exact position of individual nails in a wooden floor, or the location of joints
between different pours of concrete and their formation, are matters which are
often left to the contractor. There are also many factors which are not documented
simply because no one thought of them before the site work started. In these cases,
it is essential for the contractor to seek clarification from the architect or engineer.
A contractor who makes assumptions (even when based upon common sense and
experience) will incur design liability for those choices. This leaves the employer
exposed because the contractor will probably not carry indemnity insurance for
such design decisions.

3.3.2 Contract administrator

Although not unique to this method of procurement, the role of a contract
administrator is a key aspect of general contracting. Contract administrator is a
generic term used to describe the person with a contractual role to generally
oversee the employer’s interests on the site. The main contract between the
employer and contractor sets out the role of the contract administrator in terms of
what the parties to the main contract should expect. However, the construction
contract is not the document that obliges the contract administrator to carry out
such duties. The obligations and duties of the contract administrator arise from the
contract between the employer and the contract administrator.

The main contract usually contains provisions for such a third party to oversee
the contractor’s work, issue certificates and make independent decisions in regard
to claims and payments. Additionally, the incumbent will need to co-ordinate,
direct and monitor any other people with specific administrative responsibility.
This was traditionally a part of the architect’s duties in building contracts and the
engineer’s duties in civil engineering contracts. These days, it is just as likely that
the role is fulfilled by a project manager or quantity surveyor, rather than the
design team leader. The involvement of other professional roles with work of this
nature has led to the emergence of a more generic term to describe anyone who
carries out this role (Hughes and Murdoch 2001).

There is a certain amount of ambiguity that results from the use of a contract
administrator in construction contracts. First, the contract administrator acts partly
as an agent of the employer, giving instructions and information to the contractor.
Second, the contract administrator has an obligation to act impartially in exercising
decision-making powers under the contract. The tension between these two aspects
of the contract administrator’s role is dealt with more fully in Chapter 18. Another
area of potential confusion and misunderstanding is the split of responsibility for
design decisions from responsibility for workmanship decisions. The role of the
contract administrator during the construction process, after the main contractor
has been appointed, maintains a direct decision-making link between the pre-
construction design process and the construction process. The complex interactions
between employer, contract administrator and main contractor are given effect
through specific contractual clauses which help to characterize general contracting.
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3.3.3  Contractor’s obligations

The discussion about the role of contract administrator leads to the next distinctive
feature of general contracting, which is that the contractor undertakes to do the
work described in the documents. It is rare to find a building contract that places
upon the contractor the obligation to supply a particular building. This type of
obligation (called entire contract) would carry with it a fitness for purpose
warranty and an obligation to complete the whole of the building in its entirety.
Such obligations are covered by design and build contracts (see Chapter 4). But
general contracting usually obliges the contractor to carry out the works shown and
described in the contract documents. The contracts also typically state that the
quality and the quantity of the work is that which is described in the contract. Bills
of quantities, if used, will usually be required by the contract to be prepared
according to the relevant standard method of measurement. In building contracts,
certain items specified as such in the bills have to be done to the reasonable
satisfaction of the architect, whereas in civil engineering contracts the contractor
must ensure that all work is in accordance with the contract, to the satisfaction of
the engineer. In either case, terms such as contract administrator or project
manager may be used. Some contracts go as far as saying that the contractor must
comply with any instruction of the contract administrator, on any matter
concerning the works whether mentioned in the contract or not. Clearly, there is a
wide variety of practices in the way that standard contracts deal with the
contractor’s obligations. These are dealt with in more detail in Chapter 11.

3.3.4 Nominated sub-contracting

Although it is not always included in general contracts, one distinctive feature of
general contracting is that nomination of sub-contractors by the employer is
possible. This is particularly true of the JCT Intermediate form SBC IC 11 and
under ICC 11. It is a mechanism for ensuring that the contractor employs sub-
contractors of adequate standing or possessing a proprietary technology or
expertise which the employer considers essential. Without nomination, contractors
might indicate potential use of high calibre sub-contractors at pre-qualification
stage or when tendering but, on winning the job, they may use a cheaper alternative
sub-contractor in order to maximize the return on the contract. Nomination requires
the contractor to use a particular sub-contractor. The reasons why nomination was
developed have already been mentioned in Section 3.2.6. However, the liabilities
associated with nomination may result in the need for complex contractual
provisions. For example, specialist installers of particular components will have
design responsibility for the things they install. Since the main contractor has no
design liability in general contracting, additional clauses will be required to
channel specific design liability through the main contractor. Alternatively, there
may be a direct contract between the specialist and the employer in relation to the
design work carried out by the installer. Sub-contracting is dealt with in more
detail in Chapter 19.
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3.3.,5 Variations

The power to change the specification is known as a variation (see Chapter 15).
This gives the contract administrator the power to change the work required of the
contractor. The ‘recitals’ to the contract are a part of the documentation used to
provide background and context for the agreement and would usually provide a
brief description of the whole project. Any material alteration to these would go to
the root of the contract, and therefore could be challenged by the contractor. This is
despite the common practice in standard-form contracts of stating that no variation
can vitiate or invalidate a contract. If a change makes fundamental alterations to
the contractor’s obligations, and it could not have been foreseen at the time the
contract was entered into, it is beyond the scope of a variation clause.* Such
clauses give the contract administrator the power to issue variations on the nature
of the work and to the contractor’s methods in terms of access to site and so on.
There are usually detailed provisions for valuing the financial effect of variations,
and these are based, as far as possible, upon the contractor’s original price. The
principle here is that the contractor should be paid according to what would have
been included in the bills, had the contractor known about the varied work at the
time of tendering. Only in exceptional circumstances should the basis of the
payment to the contractor be total cost reimbursement (day-work). Variations
clauses enable the client’s design team to refine the design as the contract
progresses, but the provisions are often abused by careless clients who see the
opportunity to make arbitrary changes to the works as they proceed. This practice
leaves the client dangerously exposed to claims from wily contractors who can
demonstrate all sorts of consequent effects, which would attract extra payment
under the contract.

3.3.6 Payment

Payment provisions in the kind of standard-form contracts that have been
developed in the UK are typically based on the assumption that the contractor will
be paid in instalments for the work (see Chapter 15). Under most forms these
instalments are based on the value of the work executed to date and are regulated
by the use of certificates. Interim certificates will state how much money is due to
the contractor. Other certificates may be issued to record non-completion,
completion, making good defects and so on. The contract administrator issues all
certificates. A small amount of money on each interim certificate is retained by the
employer in a retention fund. This fund provides the client with finance in the
event of contractor insolvency during the progress of the work, and encourages the
contractor to remedy any defects in the contract after completion.

Monthly payments for work in progress are a significant component of how
contractors make money. From a contractor’s point of view, the timing of

* Thorn v London Corporation (1876) 1 App Cas 120; Sir Lindsay Parkinson & Co Ltd v
Commissioners of Works and Public Buildings [1949] 2 KB 632, [1950] 1 All ER 208, CA; Blue Circle
Industries plc v Holland Dredging Co (UK) Ltd (1987) 37 BLR 40, CA; McAlpine Humberoak Ltd v
McDermott International Inc (No 1) (1992) 58 BLR 1, CA.
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payments in and payments out can be crucial in determining whether the cash flow
during a project is positive or negative. For example, if the site operatives are
employed directly by the main contractor, the need to pay the weekly wages bill
will result in the main contractor paying money out before money has been
received from the monthly payments from the employer. However, by sub-
contracting the work, the contractor can ask sub-contractors to issue invoices for
work they have completed. The administrative processes for paying such invoices
may delay the timing of payments out, resulting in a positive cash flow for the
contractor. Other supplies such as materials and plant hire may also be paid for by
the contractor some time after the work is done. Contractors can develop
significant cash balances from contracting work that enable them to build up
reserves that can be used for other parts of their business, such as property
development. Alternatively, they could lock up significant amounts of their capital
in funding construction work during periods of negative cash flow. The flow of
cash through a contracting company is crucial to the survival of the firm and
requires careful analysis if a construction business is to survive (for further analysis
of contractors’ cash flows, see Harris and McCaffer 2013: 277-97).

3.3.7 Completion

Completion is rarely a clear-cut affair. When the work is substantially complete, a
certificate is issued, known variously as a certificate of substantial completion,
certificate of practical completion or taking-over certificate. At this point a period
commences during which time certain defects may be the responsibility of the
contractor. This period is variously known as defects liability period, rectification
period, defects correction period or maintenance period (this last being a misnomer
because there is rarely the intention that the contractor will maintain the facility).
This period is usually six or twelve months. During this period, the contractor has
the right to remedy any defects that become apparent in the completed building.
Without such a right, the employer would be entitled to employ other people, and
charge the contractor for the work (see Chapter 14).

3.3.8  Extensions of time and liquidated damages

The contract period may be extended for various specific reasons. Such an
extension will relieve the contractor of liability for liquidated damages for that
particular period. Liquidated damages are an estimate of the employer’s likely
losses, which may be incurred by late completion. An amount of money is inserted
in the appendix or contract particulars. This amount has to be estimated before the
contract is executed. It is not necessary for the employer to provide evidence of
such financial loss, because the amount of money levied against the contractor is
not related to actual loss; only to the loss that could have been reasonably foreseen
at the time of tender. If the amount of money is not a realistic pre-estimate, or if it
is punitive, then it is deemed to be a penalty and can have no effect in English law
(see Chapter 21).
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3.3.9  Fluctuations

Another financial provision is that related to changes in market prices of the
contractor’s resources. These may be dealt with in a fluctuations clause. On a
contract with a short duration, it is unlikely that there would be much alteration in
the price of the contractor’s supplies. However, in periods of high inflation, or on
long contracts, the risk of price rises in such resources is very high. It would be
unwise to impose such a risk on the contractor. It is more economical to the
employer to absorb these risks, for which purpose the fluctuations clauses are used,
effecting changes to the contract sum based upon the market prices for labour,
materials and other contractors’ costs. For further details, see Section 15.4.

3.3.10 Back-to-back contracts

The publishers of standard forms generally also publish standard-form sub-
contracts and consultancy contracts. They are designed very carefully to fit in with
the main contract. It is a very dangerous practice for employer’s agents to
recommend anything other than back-to-back contracts in such situations. The term
‘back-to-back’ denotes documents where the sub-contract terms mirror the main
contract terms, so that a chain of responsibility is established through the supply
chain.

34 RISKIN GENERAL CONTRACTING

The basic disposition of risk on general contracting is extremely important. It is
often misunderstood and poorly explained. For example, a contract in Liverpool
for refurbishment work to a church made insurance of the works a responsibility of
the employer. The employer did not realize this. During the execution of the work
the contractor formed a hole in the roof, which was not made weather-tight
overnight. When rain penetrated the roof and caused extensive damage to the
organ, it turned out that the employer (client) was uninsured for this kind of
damage. The architect was held to have been negligent in not explaining the
insurance provision to the employer.” This is an interesting example of what can
happen when a clause in the building contract allocates the risk, but one or other of
the parties fails to appreciate it. The most important areas of risk are dealt with
below.

34.1 Financial risk

The employer is entitled to expect the building to be completed on time. Failure to
achieve this will render the contractor liable to pay liquidated damages. By this is
meant a fixed rate of money (pounds per time period), which is entered into the

* William Tomkinson and Sons Ltd v Parochial Church Council of St Michael and Others (1990) 6
Const LJ 319.
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appendix to the contract or, as in the JCT 2011 suite of contracts, in the contract
particulars. Although there are strict rules in law about the extent and application
of liquidated damages (see Section 21.2), these damages should be sufficient to
enable the employer to continue trading, despite the lack of the new building, or to
enable the employer to deal with any other form of damages incurred due to the
lateness of the building. These sums, then, may be crucial to the continuing
survival of the employer’s business. Construction clients should not have to risk
their very survival upon engaging in the construction process. In addition to
liquidated damages, an employer should ensure that all of the contractors and sub-
contractors in the process are backed up by financial guarantees and bonds,
otherwise liquidated damages provisions may not be worth the paper they are
written on.

The financial effects of the contract are contained within the payment
provisions. It is important to understand the way that contractors build up their
prices for the purposes of tendering. The primary element of their prices is the cost
of the materials and labour, as well as head office overheads. On to these are added
premiums, which reflect the market situation and the level of risk associated with
the project. The market premium is such that when work is short, contractors’
prices will be as low as possible; when there is plenty of work around, the prices
will be high. The allocation of various items of risk to the contractor may affect the
contract sum. It is a fundamental principle of contracting that the transfer of a risk
from one party to another should be accompanied by a financial premium (Wallace
1986). The passing of too many risks to the contractor will result in either inflated
tenders, or gross underpricing by short-sighted contractors who would not be able
to cope if anything subsequently went wrong. Despite this fundamental principle,
the wise contractor who adds a contingency for price may end up losing bids to
those who do not account for risk. Not knowing whether their competitors are
pricing for risk means that the contractor who wishes to win a bid cannot afford to
inflate prices to include for contingencies. Thus, while it is common sense to
inflate prices for risky contracts, the nature of the competition in the construction
sector may make this an impractical tactic. In any event, the purpose of standard-
form contracts is to allocate risks fairly between the parties and, therefore, standard
general contracting should imply a small influence of risk over contractor’s pricing
policy. However, risks are apportioned by this contract, and in some circumstances
it may be unwise to allocate them in quite this way. When choosing this
procurement method, the criteria for selection at the beginning of this Chapter
should be studied very carefully, and the allocation of risk should be made explicit,
rather than implicit. This leads to one of the strongest criticisms of standard-form
building contracts: the apportionment of risk is rarely questioned and, therefore,
becomes implicit. In such situations, the employer is only comparing tenders from
contractors competing upon the same risk apportionment. Therefore, the employer
is unable to assess the suitability or the impact of the form of contract.

34.2 Risk of default

The risk of default lies basically with the contractor. All work must comply with
the contract documents. The contractor is responsible for the performance of every
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person on site, whether directly employed, sub-contracted by the contractor or
nominated by the employer. In the latter case there are often complex provisions
because, as should be expected, the fact that the employer reserves the right to
choose who undertakes such work carries with it a certain amount of risk. There is
a danger that a contract can result in the employer having no recourse when a
nominated sub-contractor fails to perform.

A further problem with default is related to the inadequate or reckless attention
given to matters concerning risk allocation. There has often been a propensity
among employers to amend several of the contract clauses in the standard forms of
main contract and among contractors to amend or replace the standard sub-
contracts. The wisdom of these practices is doubtful for the following reasons.
When given a batch of contract documents to tender on, many contractors and sub-
contractors price for their costs and the market position. A typical approach is to
make an allowance to deal with perceived risks, but difficulties frequently arise
because of flaws in the contractor’s perception of the scale or nature of the risk
involved, or the proposed solution for which an allowance is made, or because the
contractor’s market position precludes the opportunity to include a premium for
risk (as described in Section 3.4.1). In these ways, contractors often fail to add a
sufficient premium for the risk. It seems from much of what is written about
construction contracts that this area of knowledge is poorly understood by those
who are most affected by it. If this is true, then the practice of pricing a risk in a
contract is itself risky. Therefore, it would be very easy to include onerous contract
terms on unsuspecting contractors and sub-contractors. The result can only be a
higher incidence of bankruptcies and insolvencies, as those carrying most of the
risk are least able to bear it when things go wrong. This is often construed as the
contractors’ hard luck for being so gullible, but the question must be asked, ‘who
pays?’ In all cases, whatever the legal rights and obligations between the contractor
and the sub-contractor, it is the employer who is left with a half-built facility that
must still be completed. Therefore, the practice of passing the risk arbitrarily down
the line until someone finally absorbs it is not good business sense.

3.43  Completion risk

Completion is a complex concept in English building contracts. It rarely means that
the building is completely finished. Under most construction contracts there is a
distinction made between substantial completion (also known as practical
completion) and final completion. Substantial completion is taken to refer to the
time at which the contractor is entitled to leave the site and hand the building over
to the employer. This does not relieve the contractor of liability for what has been
built, but rather imposes an obligation upon the contractor to repair any defects that
become apparent during the period between substantial and final completion. This
period is sometimes known as the rectification period or the defects liability period
(see Section 14.3).

The contractor’s obligation to complete the works is modified by the legal
doctrine of substantial performance. The employer’s obligation is to allow the
contractor to complete the works: in other words the contractor has a right to
complete the works, and this right cannot easily be compromised. The only way in
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which completion, or substantial completion, can be avoided is if either party
determines the contract.

Basically, the parties to the contract are obliged to carry their obligations to
their conclusion, unless there are express clauses setting out circumstances
relieving them of this obligation. Most general contracts carry such clauses, for
example, giving an employer the power to determine the contractor’s employment
if the contractor fails to make regular progress, suspends work or becomes
insolvent. Similarly, a contractor may have the right to determine the contract if an
employer obstructs the issue of certificates, continuously suspends the works or
becomes insolvent. Such termination can only take place within the express terms
of the contract. The absence of such terms would leave the parties reliant upon
common law remedies (see Chapter 23).

3.4.4  Risk of delay

One of the primary requirements, particularly of commercial clients but also
equally important for public sector agencies, is to be able to predict the time for
completion with some degree of reliability. Buildings and structures form very
large parts of any client’s investment in their business, and the use of a building is
usually critical to the success of the client’s continuing function. Therefore, general
contracts are very definite about time. There will be a date by which the contract
must be completed or a period within which it must be completed. This is entered
in the appendix to the contract or, as in the JCT 11 suite of contracts, in the
contract particulars. A delay will usually allow the client to deduct liquidated
damages (see above, Section 3.4.1). However, certain types of delay are permitted,
provided that the specific events causing delay are explicitly identified in a clause
which entitles the contractor to an extension of time. They include some items
(such as exceptionally adverse weather), which do not appear in the list entitling a
contractor to extra money. The result is that contractors often prefer to claim for
events other than exceptionally adverse weather but employer’s agents try to
include a disproportionately large portion of any extension of time under this
heading. This enables them to deal with the claim without committing the
employer to extra expenditure. The relationships between claims for time and
claims for money thus become very important. The key factor is that the granting
of an extension of time does not automatically entitle the contractor to extra
money. Therefore time and money claims must be dealt with separately (see
Chapters 14 and 16).

3.4.5  Quality-related risks

The issue of quality of work is very important. As previously stated, general
contracting is based around the idea that the contractor produces what is specified
in the contract documents. The documentation routinely used in general
contracting has evolved to deal with the extent to which a contractor has met these
obligations. There are tremendous benefits in having a documented procedure to
ensure that what is being supplied is close to what was requested, but such a
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system does not necessarily ensure quality. There is an aspect to quality that cannot
be measured at all. This is the subjective reaction to stimulation, a perception that
is sympathetic with something in the observer’s emotional make-up. This has
nothing to do with measurement. A system that concentrates upon documentation
and measurement as evidence of quality may militate against any qualitative
reaction in observers. Perhaps this is not the place for a philosophical discussion
about what constitutes quality; but the current emphasis on documented quality
raises this question in every aspect of construction. The general contracting
procurement method and its variants are ideal candidates for documented control
systems, because the involvement of the major contributors, those who produce the
building, is entirely dependent upon the contract documentation. To the extent that
a client wishes to predefine the contractor’s targets, and to have legal recourse in
the event of their not being achieved, general contracting has what it takes.
However, ensuring that a contractor produces what was specified is not the same as
ensuring that the contractor produces a good, high quality building. These aspects
are covered in more detail in Chapter 22.

3.5 STANDARDIZED APPROACHES TO GENERAL CONTRACTING

General contracting has been around for a little over a century and a half. It was
ideally suited to the emerging construction industry between the Industrial
Revolution and the post-war boom. More recently, it has been criticized for its
inflexibility and attachment to outmoded ideas of construction organization. There
are many factors that come together to influence the form and content of standard-
form contracts. Not all of these factors are in the best interests of the client.
Unfortunately, the way the risks are apportioned under a general contract, while
fair to all of the parties, is not well understood by many who use the forms. It
almost seems that the existence of a drafting committee, representing all of the
major interested power groups in the industry, relieves many people of the
responsibility for thinking about and understanding the contracts they sign. Every
person who engages in the construction process should seek to understand the
contracts they are using, especially when they are using amended or unilaterally
drafted contracts. The aim is not to become litigious, but to understand better the
positions from which adversarial conflicts develop. A good understanding of each
other’s positions would enable adversaries to resolve their disputes quickly and
cheaply, without recourse to the law. As always, in the final analysis, it is not what
the contract says that matters, but how the people in the team interact.

Summarizing the distinctive characteristics of general contracting, the most
important features are:

e A general contractor is appointed to build what has been documented by the
design team. The general contractor’s primary role is to co-ordinate and
manage the construction work.

e In principle, general contractors have no design liability, although the
dividing line between workmanship and design is largely to do with who
takes decisions, rather than the nature of decisions.

e Sub-contracting of significant parts of the work leads to extended supply
chains.



50 Construction contracts

e Payment for work in progress demands a high level of financial acumen on
the part of the main contractor and throughout the supply chain.

Primarily, general contracting arose as a response to the problem of dealing
with the issues of co-ordinating and managing the work on site.



4 Design-build

Design-build is a procurement method that has been in use for a long time. The
process is found in many industries. When somebody buys something, the usual
process seems to be to buy a product that has been designed by its producer.
Examples of this are found in fields as diverse as shipbuilding and
microelectronics. Indeed, before the emergence of architecture as a profession
distinct from fabrication, pre-industrial society used to procure buildings by a
process of design-build. It was the separation of responsibility for fabrication from
responsibility for design that led to the emergence of so-called traditional general
contracting in the 19th century. This separation of design from construction in the
building industry has, for a long time, been the source of many problems (Murray
and Langford 2003), and remains so.

41 BACKGROUND

It would seem, then, that design-build is what would happen if the construction
industry were to suddenly come into being, without the evolution of design
professionals. It could be seen as the most logical way to procure a building, given
a clean slate to start with. However, such a ‘clean slate’ does not exist, and over the
last 150 years the construction professions have carved out their respective niches.
Given the huge investment represented by buildings and infrastructure, it should
not be surprising that clients of the construction sector feel more comfortable with
a designer or engineer representing their interests in the project team. Additionally,
clients have sought bespoke buildings, or require bespoke structures for specific
conditions. As design professionals continue to specialize and gain greater
expertise in design, so clients have tended to approach design professionals first,
even if a contractor could carry out some design.

There are different approaches to design-build (DB) in standard-form contracts.
These basically fall into two types. The first type is where the contractor’s design
responsibility is only for a portion of the work, the remainder of which will have
been designed by consultants in the usual way. The second type is where the
contractor’s design responsibility extends over the whole of the works, even if
significant parts of the design may have already been done before the contract is
executed. In other words, the difference between partial and whole design
responsibility is not a question of whether any of the design has already been done,
but a question of the extent to which the contractor is responsible for the design.
Turning first to where the contractor is responsible only for a portion of the design
work, there are provisions in JCT SBC 11 to deal with this situation, referred to as
Contractor’s Design Portion (CDP). References to CDP can be found throughout
the contract. The parties may use these CDP provisions but they do not have to use
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them. For the second scenario, where the contract is responsible for the whole of
the design work, there is a Design-build Contract (JCT DB 11). In a similar vein,
FIDIC produces a DB form, known as the Silver Book. There is a significant
difference between the two approaches of partial or whole design responsibility.

A third approach to development of DB forms involves use of a standard form
where the parties state the extent, if any, of design responsibility of the contractor.
This is evident in the NEC3 suite. There is no dedicated NEC3 DB form because
any of the contracts within the suite might include design. This flexible approach
has now also been adopted in the JCT Constructing Excellence 2011 form.

Examples of successfully completed DB projects are too numerous to mention.
They range from housing, through industrial and commercial projects, to major
complexes. They include civil engineering projects where the precise levels and
line of the road, or design of sea defence structures, is a matter for the contractor. It
is clear that this procurement method has very wide applicability. This is because
there is always some kind of decision about defining the project in order to appoint
a DB contractor. The work that takes place prior to the appointment of a DB
contractor may involve design to a greater or lesser extent, and the range of options
in terms of how much design is carried out by the DB contractor is wide. At one
extreme is the type of deal where the client selects the contractor before any
consultants have been approached. This may include acquisition of the site as well
as procuring the finance and leasing the building to the occupier. Such
arrangements involve specifying the performance of the facility, and leaving the
means by which it is achieved entirely up to the contractor, hence the label,
performance-based contracting. Most DB contracts would involve initial designs
being carried out by consultants on behalf of their clients, and these partial designs
are then put to the contractor who would then provide a price for the designed and
the remaining work, including some explanation as to how the remaining design
elements are to be completed. The design work to complete may be limited to a
number of specialist elements where the design depends on the sub-contractor or
supplier selected. Frequently, in such a situation, the DB contractor would also be
asked to contract with the client’s designers, so that there is some continuity of the
design effort, but the remaining design work is the contractor’s responsibility. This
involves formally transferring the designers’ contracts from the client to the
builder, and this legal transfer of responsibility is called ‘novation‘ (see Section
4.2.3). At the other end of the scale is the procurement of a standard building, or
system building. While this may appear to match the essential features of DB, the
actual design work in such an arrangement can be minimal, and may have been
carried out at some time in the past by someone other than the contractor. In this
case, the contractor simply provides a pre-designed building to a client’s standard
specification.

While on this topic, it is worth mentioning that there are different applications
of system building. When an experienced designer uses this process as if it
provided a kit of parts, system building lends itself very well to DB procurement.
An architect who knows the system well, and understands its limitations, can
manipulate ideas very rapidly. This can help to overcome problems caused by poor
or inadequate briefing, which is a particularly important aspect in DB. It is most
important that the brief is concise and unambiguous at an early stage. By using
system building the pressure is taken away from the early stages. This does not
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mean that DB is exclusively for system building; its applicability is extremely
wide. System building has been responsible for the supply of some dreadful
failures of the construction industry. The historical alliance of system building with
DB has produced an unfortunate association of ideas. The problems and
disadvantages of bad system building are not problems that are caused by utilizing
DB.

An alternative application of system building is where the architect or employer
specifies requirements and where the contractor sources a completed building
module that is designed, detailed and manufactured off-site by a specialist
fabrication contractor. For example, it is increasingly common for bathrooms for
hotels and hospitals to be formed off-site and wheeled into place. It is the
contractor that has a detailed knowledge of the elements available. DB may be
used not only for design of those elements but also so that the contractor is
responsible for integration of those elements into a structure.

4.2 FEATURES OF DB CONTRACTS

There are some essential features unique to DB contracts. These can best be dealt
with in terms of how the employer describes the requirements for the job; how the
contractor proposes to achieve them; the pricing mechanism; and the roles and
responsibilities within the process. The principles of DB contracts will be
illustrated in this Chapter by reference to the JCT approach.

4.2.1 Employer’s requirements and contractor’s proposals

The first of the essential features of a DB contract is that the employer approaches
a contractor with a set of requirements defining what the employer wants. The
contractor responds with proposals, which will include production as well as
design work. As mentioned in Section 4.1, the scale of design work included
depends on the extent to which the employer has already commissioned such work
from others. The contractor’s design input varies from one contract to another,
ranging from the mere detailing of a fairly comprehensive design to a full design
process including proposals, sketch schemes and production information. There
will usually be some negotiation between the employer and the contractor, with the
aim being to settle on an agreed set of contractor’s proposals. These proposals will
include the contract price, as well as the manner in which it has been calculated.

Once the employer’s requirements and the contractor’s proposals match, the
contract can be executed and the contractor can implement the work. The
contractor will be totally responsible for undertaking the design work outlined in
the contractor’s proposals, for fabricating the building or structure, and for co-
ordinating and integrating the entire process. This includes the appointment of
consultants if the contractor does not have the necessary skills in-house. The
employer may also choose to appoint consultants in order to monitor the various
aspects of the work, but this is not always the case. It is important to note that such
consultants would not have a contractual role in the way that they would under
general contracting, being simply agents of the employer.
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Figure 4.1: Contractual relationships in design-build

4.2.2 Price

A feature sometimes present in DB deals is a guaranteed maximum price (GMP).
This helps clients to feel reassured that they are not signing a blank cheque. As an
incentive to the contractor, any savings made by completing the project for a price
below the GMP may sometimes be shared between the client and the contractor. Of
course, it has to be said that in the absence of an agreement to share savings, the
contractor would retain all of the savings, so it is not clear why sharing the savings
is an incentive.

The price in JCT DB 11 is governed by means of a contract sum analysis
(CSA). There is no need for bills of quantities in JCT DB 11. The nature of a CSA
is very different to that of bills of quantities, its form not being prescribed by the
contract. A CSA can be presented in any form appropriate to the circumstances of
the project, but some of the purposes of a CSA have their parallels in bills of
quantities. These are calculation of stage payments (in some circumstances),
valuation of employer’s change instructions and exercising the fluctuations clauses
(where applicable). According to JCT’s guide to JCT DB 11, the CSA should
enable the design content of the work to be reflected in any estimation of the value
of variations (Joint Contracts Tribunal 2011b: 13).

4.2.3  Roles and responsibilities

One of the most significant features of DB arrangements is the lack of an
independent certification role in the contract. There is no architect or contract
administrator to settle differences between the parties and there is no independent
quantity surveyor responsible for preparing the basis upon which contractors
tender. This changes some of the basic assumptions about the roles required on
construction projects, and the consequences of this are discussed later.

Figure 4.1 shows the contractual relationships encountered in DB contracts.
The role of the quantity surveyor is shown in parentheses because, although cost
information and economic advice are essential, there is no need for traditional
quantity surveying in this form of procurement. There is no standard method of
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measurement, no bill of quantities and no contractual role for the quantity
surveyor. However, a contractor may choose to employ a quantity surveyor as part
of the DB team. Alternatively, or in addition, the employer may choose to employ
architects, quantity surveyors, engineers and so on, but they would not have the
same role that they would have in general contracting.

Many quantity surveyors have welcomed the departure from traditional bills of
quantities and the British approach to cost control which is sometimes seen as
counter-productive in serving the best interests of the client. Such quantity
surveyors have seized the opportunity of becoming specialist client advisors in all
aspects of the economics of building and the procurement process. There are many
consultants who are qualified to advise the client during the whole of the process.
These consultants come into the category of employer’s advisors and would be
used by the employer when dealing with the contractor. It is often the case that
employers who are more experienced in general contracting will set up their own
project team, with a counterpart for each of the professional advisors in the
contractor’s project team. The contractor’s team may or may not be in-house.

Experience of administering DB contracts also reveals that the absence of bills
of quantities can give rise to considerable difficulty in preparation of monthly
payment valuations and with valuation of variations. For this reason, experienced
quantity surveyors will want to avoid having a contract sum analysis that has
insufficient detail for valuation purposes. They may arrange for a DB project to be
tendered on abbreviated bills.

The contractual relationships in DB offer some advantages over other methods
of construction procurement. The most important advantage, as clearly shown in
Figure 4.1, is that the contractor is responsible for everything. This ‘single-point’
responsibility is very attractive to clients, particularly those who may not be
interested in trying to distinguish the difference between a design fault and a
workmanship fault. (For the design duties of a DB contractor see Section 13.2.1.)
This single point responsibility also means that the contractor is not relying on
other firms (for example architects) for the execution of design or for the supply of
information. By removing these blocks to effective communication, experience has
shown that programmes and budgets are more likely to be adhered to, and the
speed of building is likely to be quicker (Pain and Bennett 1988).

The DB process increases the opportunities for harnessing the benefit of the
contractor’s experience during the design stages of the project. Many of the
developments in procurement processes, and much of the work in the field of study
known as ‘buildability’, have had this purpose in mind. The benefits of the
integration of designers and builders are more economic buildings as well as a
more economic and effective production process.

One reported disadvantage of DB is where there is a conflict between aesthetic
quality and ease of fabrication, the requirements for fabrication will dominate. A
further criticism has been that a DB contractor will put in the minimum design
effort required to win the contract, or will suggest design changes during the
project with a view to saving costs and, in the process, maximizing profitability.
These two criticisms suggest strongly that quality, particularly architectural
quality, will suffer under this procurement process. However, this is not a valid
criticism of the process itself, but rather of some of the people who may be
exercising it. As such, it is a criticism that can be levelled at any process. Further,
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like much of the criticism of DB, it is based upon institutionalized ideas about roles
and responsibilities and thus suffers from the same weakness as all stereotyping.
Moreover, the well-advised employer knows that in passing responsibility for
design to the contractor, whether in whole or in part, the employer should retain
some expertise, often in the form of an architect or engineer, to monitor work and
to continue to advise on design issues arsing during the course of the works.
Therefore, it is not necessarily the case that DB militates against good design
practice.

The relationships between the consultants can be of several types. For example,
the employer may employ an architect (or designer) to work up some initial
proposals. These would form the basis of the employer’s requirements, and the
employer could subsequently assign the architect’s contract to the builder.
Alternatively the client may approach directly a DB contractor who employs in-
house consultants. This inherent flexibility is one of the strengths of DB as a
method of procurement. This flexibility happens not just between projects, but also
within projects. For example, a commercial client with a prestigious office building
may have some very detailed requirements, comprehensively designed by an
architectural team, concerning the fagade and the entrance lobby of the building.
Other less prestigious parts, such as the corridors, staircases, toilets and lifts, may
then be left to the contractor to design.

The extent of the contractor’s design role is sometimes much less than the
associated design responsibility. A particular variant of DB involves an initial
approach that progresses through the design process in much the same way as
general contracting. But, instead of preparing bills of quantities and putting the
project out to tender, it is plausible to use the substantially completed design as a
set of Employer’s Requirements, sometimes including abbreviated bills for some
building elements. In addition, by requiring the successful DB contractor to
employ the design team that has been used to prepare the design, the contractor
then takes on responsibility for the design, without having had any previous
involvement with the design team. The transfer of contractual obligations and
rights from the employer to the contractor is an example of a more general legal
technique known as novation, which simply refers to the replacement of one of the
contracting parties by another. For this reason, the approach is often known as
novated design-build. Although, on the face of it, this appears to be a variant of
DB, it more closely resembles general contracting with a significant shift of risk
apportionment. The widespread use of novated design-build obscures the true
impact and frequency of what might be termed infegrated DB, the subject of this
Chapter.

4.3 USE OF THE JCT DESIGN BUILD FORM (JCT DB 11)

On its inside cover, the contract JCT DB 11 gives basic advice about the
circumstances under which it should be used. Four aspects are listed. First, there
must be a need for detailed contract provisions. Second, the client, called the
employer in JCT contracts, has to prepare the employer’s requirements and convey
them to the contractor. Third, the contractor undertakes to complete the design in
addition to the execution of the works. Fourth, an employer’s agent is appointed to
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administer the conditions. Below, the question of appropriateness is analysed in
more detail.

Considering the range of uses to which the form has been put, and its inherent
flexibility, it would not be relevant to define where it should be used in terms of
specific types of building or structure. Rather, the dominant features are the nature
of the employer’s requirements regarding risk apportionment, the nature of the
client’s experience and the availability of suitable contractors to undertake the
work.

The characteristics of projects where design-build would be suitable can be
considered under the following headings:

The employer’s familiarity with construction.

The relative importance of employer priorities (time, cost, function, quality,
value for money, etc.).

The technical complexity of the project.

The need to make variations to requirements as work proceeds.

The patterns of responsibility and communication.

The need for an early start on site.

Each of these is discussed below.

4.3.1 The employer’s experience

Unlike some forms of procurement, it is not necessary for the DB employer to be
an ‘expert’ client. However, the so-called traditional method of procurement,
general contracting, has evolved as a response in many ways to the lack of trust
endemic in the construction industry. Clients of general contracting like the feeling
of control that the high degree of documentation gives them. However, if the price
of this control is the difference between hitting cost targets and over-running cost
targets, then sometimes it may be seen as too expensive.

Novice clients, who know nothing of the construction industry, particularly
clients requiring small works, will often stumble into DB without realizing it. For
example, an uninsured householder whose chimney blows down in a storm may
invite one or more local small contractors to come and look at the damage and to
provide an estimate for remedying it. In such a case, a builder might ask the
householder whether the replacement chimney needs to match the old one, or even
if it can be dispensed with and capped off in the absence of an open fire. This
process may take place with a few builders, all of whom will have their own ideas
about how best to achieve an economical solution. The client considers the options
and eventually appoints one of the builders to do the work. This shows how a
complete novice can inform a series of contractors about the employer’s
requirements and enter into negotiations with each of them about the contractor’s
proposals. Modifications are made to requirements and proposals until they match,
and prices are discussed until the client feels that the most economical and
effective job will be done. Therefore, while DB clients may be very sophisticated,
it is equally likely that they may not be. Because of this, unlike some other forms
of procurement, the choice about whether or not to use DB does not depend upon
the client’s familiarity with construction.
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4.3.2 Relative importance of employer priorities

Whatever system of procurement is used, the employer ought to make clear to the
tendering contractors the objectives of the project, and how they relate to each
other. It is generally felt in the construction industry that quality is the first thing to
suffer in DB contracts. However, the evidence does not support this (Pain and
Bennett 1988). There are good quality buildings from DB, and there are low
quality buildings from general contracting and other procurement methods. There
is no correlation between procurement method and perceived quality of the
product.

Cost certainty for the employer is one of the advantages of DB. It is a fixed
price contract (though not necessarily a firm price one, see Section 7.3), so the risk
associated with pricing is entirely the contractor’s, except to the extent that
fluctuations clauses apply. However, notwithstanding the cost certainty, DB is not
necessarily cheap. Single-point responsibility and fixed price contracts mean that
the contractor carries more of the risk than a general contractor would. Risk attracts
a premium, so it is to be expected that a DB contractor would add a premium to a
tender to allow for this extra risk. Similarly, DB encourages economical solutions,
and enables value to be considered as well as price. A truly economical approach
to the employer’s problem may not produce the cheapest building in terms of
capital outlay. In this respect, DB may be more expensive than general contracting.
On a high-risk project it may be inappropriate to pass too much risk over to the
contractor, so other forms of procurement should be considered. Equally, on a
project involving existing structures or where unknown existing elements are
involved it may be tempting for the employer to chose DB as a means of loading
all risk to the contractor. The danger here is that the contractor’s allowances in his
price for the risk is small but if the risks are realized then claims will be made to
recover losses. Of course, when the market is weak, or in recession, contractors
will not add a premium for risk: in effect it is wiped out by what can be viewed as
a negative market premium, i.e. pitching the price below the cost of doing the
work. While this may make DB particularly popular in a weak market, the danger
is that contractors will only be able to generate profits from the manipulation of
cash flow and from claims. Worse, given the scale of construction work, when
contracts become unprofitable, there is a danger of contractor insolvency.

As a procurement method, DB offers many different combinations of priorities.
An employer whose highest priority is aesthetic quality can appoint a DB
contractor with a reputation for architectural merit, perhaps a specialist DB firm
that includes architects as directors. An employer whose highest priority is speed
or money should appoint a DB contractor with a record of success in hitting such
targets. Clearly, there are numerous ways of configuring the priorities for a project,
and the employer should make explicit decisions about these before inviting
contractors to respond with their proposals. It is essential that the employer takes
an opportunity to look at previous work by, and to speak to previous clients of, the
contractor. Different contractors have different skills, and the selection process
should take some account of this in choosing the most appropriate contractor (see
Section 9.3.3).

An element of competition is usually seen as advantageous when appointing a
contractor. Traditionally, contractors submit tenders based upon a description of
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the works. In this situation they are competing on price alone, since they are all
pricing the same description of the works. One of the strengths of DB is that the
contractor’s proposals will include design solutions to problems posed in the
employer’s requirements. Here contractors are competing not only on price but
also on any criteria the client thinks important. This may present opportunities for
making the level of accommodation, for example, the selection criteria, where a
client can put forward a budget and ask the bidders to demonstrate how much
construction they can supply for the money. Clearly, the element of competition is
far more flexible in DB than in general contracting.

One of the biggest disadvantages of DB is that employer’s requirements must
be very clear and unambiguous. Also, they should not be subject to change during
the project. This is not such a problem in general contracting because the brief can
be developed alongside feasibility studies and sketch schemes.

4.3.3  Technical complexity of the project

In organizations, generally, when confronted with technically complex problems,
the usual solution is to specialize. The range of specialists in construction is
extensive and comprehensive. DB is one of the few procurement processes that is
not conducive to the employer’s selection of specialist sub-contractors. In general
contracting the process of nomination or pre-selecting sub-contractors emerged so
that the employer may reserve the right to select particular specialists that the
contractor must employ. In construction management (see Chapter 5), the
employer appoints all of the trade and specialist contractors directly. This cannot
be done easily under a DB contract. The employer who wishes to specify particular
contractors to undertake particular parts of the work must do this in parallel with
the DB agreement but beyond the terms of a standard-form DB contract. This
means that if technical complexity is to be confronted by the use of specified
(nominated) specialists, DB is unsuitable. Even though most DB contractors will
accommodate such specialists if they are named within the employer’s
requirements, careful drafting will be required to establish a direct relationship
between the employer and the named sub-contractors. Such a relationship is not
established in the clauses of JCT DB 11.

The technical complexity of the client’s process may lead to solutions more
akin to engineering than to building. While this does not mean that DB is
unsuitable, it is likely that in such circumstances the use of other forms of
procurement will be favoured. This is because of the more comprehensive pre-
contractual documentation that may be required by the client with a technically
complex project.

4.3.4  Variations to requirements as work proceeds

Variations (i.e. changes to client requirements) are a constant source of problems.
They are among the most frequent causes of claims and often lead to litigious
disputes. A client who wishes to reserve the right to alter requirements during the
fabrication process should not use DB. Equally, on a project involving a significant
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risk on quantities, such as a refurbishment project or civil engineering works, use
of DB would be inadvisable unless the risk on quantities was shared or retained by
the employer. The process demands early agreement between employer’s
requirements and contractor’s proposals. A change in either of these documents
makes the agreements awkward. The valuation of variations can be difficult
without a comprehensive contract sum analysis, and the employer’s insistence on
time and cost targets is less convincing if the requirements are altered. Therefore, a
client who needs to retain the right to make variations, or who is aware that
significant variation in quantities may arise, should consider an alternative
procurement method. If the need for changes occurs during the construction stage,
one response of the employer is to consider allowing the DB contract to be
completed on its original basis, making variations the subject of additional
contracts after the conclusion of the project. The limited scope for variations and
changes is thus a weakness of the DB process.

4.3.5  Patterns of responsibility and communication

Single point responsibility is the most obvious advantage offered by DB. There is
no division of responsibility between design and construction, so the finished
building should reflect the trade-offs made between the design exigencies and the
construction exigencies. This question of quality has been addressed above, and
will be returned to later (in relation to the standard of design; see, for example,
Section 13.2.1 for the exclusion in JCT DB 11 of an implied term of ‘fitness for
intended purpose’). In terms of choosing the procurement method, it is essential to
appreciate that DB does nof mean poor quality. It is a method to be used where the
project is one for which it makes sense to combine responsibility for design with
responsibility for construction. The types of project for which DB contracts are
suitable are those where the contractor’s responsibility for design extends over the
whole project, whether the design is partially completed by others or not. This is
distinct from the situation where the contractor’s responsibility for design only
covers a particular portion of the works, for which other contractual options should
be considered (such as performance specifications or contractor’s design portion
clauses).

The involvement of the contractor in overall design responsibility has important
consequences for communication in the project team. The variable nature of the
design role between projects makes it difficult to generalize. But, where a design
team is appointed by the employer before the contractor is appointed,
communications between the employer’s organization and the design team are
established in the same way as in general contracting. At the point of introducing
the contractor into the design co-ordination process, there may be problems with
the introduction of an extra step in the communication process. In integrated
design-buiild, where the design team is part of the contractor’s team (whether as
concultants or in-house), the communication lines and co-ordination are more
likely to be clear and straightforward, provided, of course, that all of the project
team members work as an integrated team under the co-ordination and
management of the contractor.
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4.3.6 Early start on site

Since the contractor is undertaking the design work, there are opportunities to
overlap the design and construction processes and thus to make an early start on
site. This may be attractive to those clients, particularly in the public sector, who
need to start spending their budget within the time period in which the money is
allocated. For such clients the appeal of an early start on site is that they can spend
some of the budget before the money is withdrawn in favour of departments with
more urgent needs.

In this sense DB will offer the benefits that any form of fast-track construction
will give, but with the same penalties. The benefit of fast-tracking is that the
overall construction process can be speeded up by not delaying construction until
the whole of the design is completed. However, too much overlapping will give
rise to problems from the need to revise early design decisions, as the design is
refined. If the project has already started on site by the time that these revisions are
made, work may have to be undone before further progress can be made. In
extreme cases, this can lead to fast-tracking taking even longer to complete than a
sequential method.

44 CHARACTERISTICS OF JCT DB 11

The contract itself is divided into articles of agreement, conditions and schedules.
In drafting JCT DB 11, the JCT strived for a high grade of conformity with the
other forms of their 2011 contract suite. JCT DB 11 is, therefore, of approximately
the same complexity as SBC 11. It is in fact a modified version of JCT SBC 11
rather than a different contract, with the majority of the text being identical. The
same is true of other contract suites. Rather than describe all of the clauses, those
areas where the contract differs from SBC 11 are highlighted below.

4.4.1 Articles of agreement

The articles of agreement contain the recitals, the articles, the contract particulars
and attestation provisions.

In the first recital, the employer specifies the scope and location of the works in
a few lines in the normal way and, as usual, this is defined as ‘the works‘. This is
followed by the statement that the employer has issued to the contractor the
‘employer’s requirements’. The second recital records the fact that the contractor
has submitted contractor’s proposals and a tender figure. The figure is presented in
the form of an analysis, and this analysis is referred to as the ‘contract sum
analysis’. The third recital makes it clear that the employer has examined the
contractor’s proposals and contract sum analysis and is satisfied that they appear to
meet the employer’s requirements. There is a footnote to the effect that where there
is any divergence between the employer’s requirements and the contractor’s
proposals, the former shall be revised to ensure that there is no divergence. This
procedure ensures that the employer’s requirements and the contractor’s proposals
match. In non-JCT DB forms of contract there may not be formally documented
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contractor’s proposals at the tendering stage. In this case, the onus is on the
contractor to ensure that what is built meets the requirements of the employer. The
JCT position, however, is that the employer takes responsibility for ensuring (albeit
superficially) that the employer’s requirements are met by the contractor’s
proposals. The difference seems to be that in JCT DB 11 the contractor is obliged
to produce whatever is described in the proposals, whereas under other contracts
the contractor is obliged to build whatever is described in the requirements.

The contractor’s obligations are clarified in JCT DB 11 at Article 1 and clause
2.1.1, which state simultaneously that the contractor must carry out and complete
the works in compliance with the contract documents. According to clause 1.1, the
contract documents comprise, infer alia, the employer’s requirements. In
consequence, the employer’s duty to check that the contractor’s proposals seem to
meet the employer’s requirements does not absolve the contractor of liability for
any of the work to be done.

The fourth recital deals with the Construction Industry Scheme and the fifth
highlights that the works can be divided into sections.

The first article specifically states that the contractor’s obligations are to both
complete the design for the works and carry out and complete the construction of
the works. The phrase complete the design indicates that some of the design may
already have been done. The second article defines the amount of the contract sum,
and the third article names the employer’s agent for the purposes of acting in the
employer’s interest in interpreting contract documents, monitoring progress of the
work, receiving or issuing information requests or instructions, and generally
acting for the employer in exercising any of the employer’s rights or duties under
the contract. Clearly this person is a key player in helping the employer to
discharge the contract effectively but plays a much less important role than, say, a
contract administrator under general contracting. The employer’s agent may be an
architect, building surveyor, quantity surveyor, engineer or any other kind of
person. It is not necessary to appoint an employer’s agent from one of the
construction professions. However, it is advisable to ensure that whoever is
appointed is thoroughly conversant with the construction process and its products.
The agent should also have a deep understanding of the employer’s requirements.
The absence of such a person will greatly reduce the reliability of the process.

The fourth article states that the employer’s requirements, the contractor’s
proposals and the contract sum analysis are those referred to in the contract
particulars. This removes any possible misunderstanding about the basis of the
contract. The need for agreement between the employer’s requirements and the
contractor’s proposals will often produce a series of pre-contract negotiations over
their content. This will lead to revisions and refinements to the documents as each
is adjusted until they are the same. Consistency is vital. By identifying the precise
documents from within the contract, severe misunderstandings can be avoided. The
fifth and sixth articles deal with roles under the CDM regulations and the seventh
article sets out that the parties may exercise their statutory right of referring their
dispute to adjudication. Finally, the eighth and the ninth articles deal with disputes
or differences leading to arbitration or legal proceedings.

While the recitals and the articles contain some spaces to insert specific data of
the project, most of these data are to be completed in the contract particulars. The
guide to JCT DB 11 stresses that, by abolishing the appendix and introducing the
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contract particulars, the new structure brings together all the project-specific data
in sequence and at the front of the contract (Joints Contracts Tribunal 2011a: 3).

4.4.2 Conditions of contract

The conditions of contract are divided into nine sections in which related clauses
are brought together. The clauses show some very interesting differences from
those of JCT SBC 11. The similarities are also interesting, but space precludes
their discussion here.

No architect is specified in JCT DB 11, but there is instead an employer’s
agent. However, the status of the employer’s agent is not the same as that of a JCT
SBC 11 contract administrator, since all responsibilities for contract administration
are ascribed to the employer and not to the agent in JCT DB 11.

In terms of discrepancy between documents, the articles of agreement and
conditions will prevail over other documents (clause 1.3). There are provisions
about how to deal with discrepancies within either the employer’s requirements or
the contractor’s proposals (clauses 2.14.1 and 2.14.2), but no mention is made of
how to deal with discrepancies between them. This falls back to the third recital,
which makes it incumbent on the employer to deal with discrepancies between
these two documents before the contract is executed. Discrepancy from within the
contractor’s proposals will not result in change to the contract sum, whereas
discrepancies from within the employer’s requirements may be treated as a
‘change’ (formerly known as a variation).

Clauses 3.5 to 3.14 deal with employer’s instructions. These are analogous to
architect’s instructions under JCT SBC 11 but the employer’s power to issue
instructions is not as wide under JCT DB 11. For example, the employer cannot
issue instructions affecting the design of the works, without the consent of the
contractor. The supply of documents is addressed in clauses 2.7 and 2.8. A feature
of these clauses is that the contractor must supply to the employer drawings of the
works as built, as well as information about the maintenance and operation of the
works, in effect a maintenance manual. This provision is clearly necessary because
the contractor is responsible for the consultants’ detailed design work. As a result,
any information that would have been supplied by the consultants to the employer
under the general contracting system needs to be catered for under the DB system.

Clauses 2.1 and 2.2 describe the contractor’s obligations. Clause 2.1.1 covers,
inter alia, statutory obligations and includes arrangements for planning permission.
Clearly, planning permission and building regulations approval need to be covered
by this contract, to allow for the circumstances where the contractor is appointed at
a very early stage in the process. However, there may also be circumstances where
the contractor is appointed after these approvals have been sought. Clause 2.1.2
applies except to the extent that the employer’s requirements explicitly state that
the project complies already with statutory requirements. In other words, if the
employer’s requirements are silent on this point, the contractor is responsible for
obtaining all necessary approvals and permissions.

Variations are called ‘changes® in this contract. The employer’s right to issue
instructions requiring a change is set out in clause 3.9. Apart from that, changes are
dealt with in Section 5. This section is very similar to Section 5 of JCT SBC 11 in
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that both refer to rules for valuing changes only in the absence of agreement
between contractor and employer. They differ only regarding the valuation of the
new contract price in the absence of such agreement in that JCT DB 11 refers to
the contract sum analysis rather than to rates in the bill of quantities.

The situation regarding sub-contractors is very much simpler than used to be
the case under more traditional JCT contracts. The DB form does not have the
option of listing sub-contractors as provided for in JCT SBC 11. There are
supplementary conditions allowing for the use of named sub-contractors. The
employer has a right to object to the sub-letting of any work, including the sub-
letting of design work.

The provisions for extensions of time, and those for loss and expense, follow
very closely the provisions in JCT SBC 11, with the addition of delay in receiving
permission or approval from a statutory body (clause 2.26.13) as being relevant for
extra time and/or for extra money.

The payment clause is an interesting departure from traditional practice. Clause
4 contains alternatives, in that interim payments may be by means of stage
payments (option A) or by periodic payments (option B). The contract particulars
must state which alternative applies. In option A, stage payments are made, not at
timed intervals, but upon completion of particular items of work. These are entered
in the contract particulars by means of brief descriptions, with cumulative values
assigned to them. By this means, the contractor is paid as each identifiable part of
the work is completed. The alternative is more like JCT SBC 11°s provisions, in
that the work is valued at timed intervals, usually of one month. There are familiar
arrangements covering retention, changes (variations) and fluctuations. Since there
is no architect or quantity surveyor, the contractor makes application for the money
to be paid. The employer is then obliged to respond to an application, stating how
much will be paid (clause 4.10). If there is disagreement about the amount to be
paid, the contractor has various recourses available, such as arbitration (if the
arbitration option has been chosen), suspension or interest on the outstanding
amount.

The processes for the final account and final statement documents are set out in
detail in clause 4.12 and the effect of the final statement is limited in terms of its
conclusiveness only to certifying payment due.

Most of the other provisions hold few surprises; indeed, the main surprise is
that such a large amount of text is directly transferred from SBC 11.

45 RISKINDB

The apportionment of risks in DB contracts is unique among procurement methods.
This uniqueness is brought about by the single point responsibility and by the
nature of the relationships between employer’s requirements and contractor’s
proposals.
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4.5.1 Money

Whether the contract sum is derived by negotiation or by competition, it is a price
for the whole of the contractor’s responsibilities, including design, production and
any necessary statutory approvals. The contractor must do whatever is necessary to
achieve the employer’s requirements, whether or not particular items of work or
materials have been included in those requirements. This means that the
employer’s financial commitment is very clear, and there is not much risk
associated with this for the employer. The risk of the cost exceeding the price lies
entirely with the contractor. Of course, any changes in the employer’s requirements
or any hindrance by the employer will result in the employer being liable for extra
money. However, of all of the procurement procedures, DB offers the highest
confidence in the contract sum.

4.5.2  Completion of the project

The contractor is committed to complete the project, and the employer is
committed to allow the contractor to complete. Nonetheless, the DB contract may
be terminated prematurely in some circumstances. These events, which are listed in
clauses 8.4-8.6 and 8.9-8.11, are the same as those in JCT SBC 11 clauses 8.4-8.6
and 8.9-8.11 (see Chapter 22).

4.5.3  Default by contractor

Any fault in the finished building will be the liability of the contractor. It is not
necessary for the employer to attempt to distinguish whether a particular problem
is a design fault, a manufacturing fault or an assembly fault. The contractor is
liable for the performance of the work. This is why single point responsibility is so
appealing to clients of construction and is often cited as the greatest strength of
DB.

454 Time

Again, single point responsibility means that the contractor is responsible for
ensuring that the project is completed on time. Any delays beyond the control of
the employer would be at the risk of the contractor in the absence of express
provisions to the contrary. As in JCT SBC 11, there is a list of relevant events at
clause 2.26 of JCT DB 11, dealing with extensions of time. These provisions are
substantially the same as those for JCT SBC 11, the difference being that in DB 11
it is the employer who decides what extension is to be granted, there being no
contract administrator or architect to exercise this function. As with all JCT forms,
many of the provisions relating to extensions of time are there to protect the
employer’s right to deduct liquidated damages. Extensions of time are not solely in
the contractor’s interest, see Section 14.5.
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4.5.5 Quality

Quality is not compromised simply by using the DB form of procurement. There
are DB contractors who do not understand aesthetics or architecture just as there
are clients who do not understand these things. The fact that DB allows such
people to join together and produce buildings may be seen by some as a
disadvantage or by others as an advantage. However, if the client requires a high
quality building, in the subjective sense of the word, there are no features of this
procurement method that would necessarily compromise that requirement. In fact,
the nature of the tendering documentation, and the inherent flexibility of the
system, may encourage better architecture. On the other hand, if the employer
requires conformance with objective criteria that can be measured, there is nothing
in DB to compromise this either. Since the contract is based upon a comprehensive
statement of employer’s requirements, there is theoretically a better chance of
producing a high quality building in the regulated sense than there would be by
writing a bill of quantities and putting that out to competitive tender.

The reputation of DB has suffered from criticisms by some construction
professionals of projects involving system building and standardization. This type
of project often leads to very poor buildings. It is unfortunate that in the minds of
some people, DB has become synonymous with system building. This is not the
case in practice, and criticism of system building should be distinguished from
criticism of DB. In any event, most buildings procured under general contracting
are not of substantial architectural merit. It is not the procurement process itself
that causes good quality, but rather the people used within that process. The
process selected may certainly help, or it may hinder, but it is of secondary
importance.

The only reliable way to encourage quality in a building is to obtain a clear
statement about what constitutes high quality for a particular client, and to have
that statement embodied within the employer’s requirements.

4.6 APPROACHES TO DB

DB is a logical and clear method for procuring a wide range of buildings. Its
increase in popularity has been steady, and there are very few reports of clients
who are dissatisfied with it. In relation to reports about its growing popularity, a
note of caution should be sounded. As noted earlier in this Chapter, DB has two
main variants that are frequently conflated in surveys about contract use. These
two variants are novated DB and integrated DB. With a clear separation of design
from construction, novation may suffer from the same disadvantages as general
contracting and should not be confused with integrated DB. As a procurement
method, integrated DB is a realistic and worthwhile alternative to general
contracting or construction management. There is no real limit on the type or scale
of project for which it can be used, but it is inadvisable to use it for high-risk
projects, or for adventurous schemes. It offers a high degree of cost certainty.

As with any procurement method, it is the selection of the personnel for the
project team that is the most important thing. Having selected the team, the choice
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of DB as a procurement method is unlikely to compromise good practice. It has
been used for centuries and its use seems likely to continue.
Summarizing the distinctive characteristics of DB, the most important features

are:

A DB contractor is appointed to take on design as well as construction
responsibility.

The DB contractor’s primary role is to co-ordinate and manage the
construction work as well as to take responsibility for all or part of the
design work.

There is a key distinction between integrated DB and novated DB; in the
latter, the employer appoints a design team before the DB contractor.

DB contractors tend to have the same level of design liability as the lead
designer in a general contracting project.

Sub-contracting of significant parts of the work leads to extended supply
chains.

Payment for work in progress demands a high level of financial acumen on
the part of the main contractor and throughout the supply chain. The
payment mechanism could be monthly for work in progress, stage payments
or a single payment on completion.

Primarily, DB contracting is about integrating design responsibility with
construction responsibility.



This page intentionally left blank



S Construction management

The single most important distinguishing feature of construction management, and
the one which distinguishes it most clearly from general contracting or
management contracting, is that the employer places a direct contract with each of
the specialist trade contractors. In order to co-ordinate these contracts, the
employer utilizes the expertise of a ‘construction manager’ who acts in the role of
consultant. This technique overcomes many of the problems of other contracting
methods, because there is no direct contractual link between the construction
manager and the trade contractors.

5.1 BACKGROUND

Prior to the emergence of general contracting in the early 19th century, it was
common in the UK for construction work to be procured as a series of separate
trade packages. This continued until well into the mid-20th century, especially in
the North of England and Scotland. The process was known as separate trades
contracting. In essence, it had the same distinctive characteristic as construction
management in that there was no general contractor; the client co-ordinated and
managed the different trades. It seems that construction management emerged
independently of this around the beginning of the 20th century in North America.
There, the need for large buildings to be erected quickly and reliably, coupled with
increasing technical complexity, led to the involvement of an ever higher number
of technical people in the design, programming and construction of a building. The
management of these people became less of an architectural issue, and more of a
management issue. It seems that the specialist construction manager emerged
during the 1930s (Gutman 1988). It was probably the result of a few clients,
architects and contractors becoming familiar with each other’s working patterns
and evolving a method of procurement that was suitable to the task at hand.

In the UK, evidence that the US construction industry could perform better, and
increasing dissatisfaction with the industry’s output, prompted an examinination of
the management techniques used in the USA. It was assumed that the approach
adopted by the Americans (i.e. construction management) could not simply be
transferred across the Atlantic. It seems that management contracting was the UK’s
first attempt at duplicating the American practice. Management contracting in the
UK was an adaptation of general contracting in which the main contract asserted
that the management contractor was not liable for the work of trade contractors
(i.e. sub-contractors). As such it was a compromise between general contracting
and construction management. As management contracting began to be taken up
by property developers and others, it became more generally acceptable. It was
never widely used but the basic problems it was intended to overcome emerged
once again and showed the method to be unsuitable to the majority of British
construction projects.
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Figure 5.1: Contractual relationships in construction management

It was clear that the ‘traditional’ forms of procurement were unsuitable for the
increased technical complexity of modern construction projects but equally clear
that the construction professions in the UK found it very difficult to accept
wholeheartedly the philosophy of management contracting. This became evident in
two ways. First, management contracting was used primarily as a marketing tool
for ambitious contractors, rather than as an alternative management strategy.
Second, clients modified many clauses in the contract in order to shift contractual
risks back to the management contractor. The combination of these two factors
resulted in the situation where many so-called management contracts were no
different from general contracting. As would be expected under these
circumstances, the same old problems emerged and management contracting
rapidly fell into disrepute. It still occurs occasionally and may be suitable to certain
clients in some situations. But it is not considered further here.

There are potential problems with management-based procurement systems.
These lie with the structures of contractual links, information links and authority.
As we saw in Chapter 1, the British construction professions have their roots in
systems of authority that date back to the middle of the 19th century. Because these
professional traditions are so well established, it is difficult to form a team of
people who have never worked together in the past and then expect them readily to
modify their traditional roles. Therefore, it seems that novel forms of procurement
work best when the members of the team have previously worked together. When
the situation is unfamiliar or risky, participants feel more vulnerable than usual.
Under these circumstances, people tend to entrench themselves contractually, to
protect themselves from litigation. Unfortunately, it is under these precise
circumstances of unfamiliarity and complexity that the newer forms of
procurement are most needed. It is ironic that the increased need for flexibility
results in rigid hierarchies of outdated management structures (Bresnen 1990).

The apparent failure of management contracting opened the way for attempts to
introduce a purer form of construction management into the UK. Figure 5.1 shows
how the contractual links of such a procurement system are formed. It is important
to emphasize that this kind of Figure shows only the contractual links; it is not
intended to convey the implications of construction management for a project’s
organizational structure.
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5.2 USE OF CONSTRUCTION MANAGEMENT CONTRACTS

The current Joint Contracts Tribunal standard-form construction management
(CM) documentation was published in 2011. In this Chapter, we will refer to this
documentation (JCT CM 11) as an example of CM standard-forms.

The CM method of procurement is most suitable where some or all of the
following circumstances are present:

1. The employer is familiar with construction, and knows some or all of the
professional team.

2. The risks associated with the project are dominated by timeliness and cost
(for example the employer may be a private sector employer requiring a
commercial building).

3. The project is technologically complex involving diverse technologies and
sub-systems.

4. The employer wants to make minor variations to requirements, as the
project proceeds.

5. There is scope for separating responsibility for design from responsibility

for management of the project.

The employer requires an early start on site.

The price needs to be competitive, but ‘value for money’ is more important

than simply securing the least possible cost.

_a

Some or all of these circumstances may combine to make CM the best option.
However, as with any form of procurement, the personnel have the biggest impact.
They must understand what is required of them and their position in the team. If
this is misunderstood, the chances are that everything else will be and the
procurement method will not salvage the situation. The circumstances in which it
is desirable to use CM are discussed below.

5.2.1 The employer’s experience

If construction management is to work, the employer must take an active role in
the management of the process. There must be regular and effective feedback from
the project team to the employer. The appointment of an employer’s project
manager may help this process. The need for familiarity applies not only to the
product of the construction industry but also to the process of construction. In
order to appreciate this fully, it is desirable if not essential that the employer has
some experience of having worked with the construction manager, and some of the
other consultants, on previous occasions. This is not a procurement method for the
inexperienced.

5.2.2  The importance of time and cost
Risk is very difficult to identify in construction projects. Nonetheless, in order to

configure an appropriate management strategy for a project, the employer must
make some explicit decisions about the nature of the risks associated with the
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project. For CM to succeed, the entire team, including the employer, should
understand that the process is intended to be speedier than other procurement
methods and the need for speed may compromise decisions about least cost. Fast
projects need quick decisions. This requires decisive project team members and a
responsive employer. It precludes the exploration of problems from every angle.

5.2.3  Technical complexity

Historically, in the USA at least, CM seems to have been used mainly on ‘shell and
core’ projects. These are buildings that are not fitted out by the developer until they
are let. This reduces the level of technical complexity and also eliminates many site
co-ordination problems. Therefore, it may seem odd to quote technical complexity
as a reason for using CM. The point is that complex building projects need to be
managed with dynamic and flexible working relationships. This implies that the
management structure will be adaptable throughout the life of the project and the
significance of each participant’s contribution will vary from one stage to another.
While CM is suited to technically complex projects, it may be used successfully for
technically simple projects.

5.24 The need to make minor variations

The need to make variations may not be paramount but minor changes can be
accommodated. If frequent changes are envisaged, their administration could snarl
up the communication and supervisory processes and make the project more like
general contracting. If no changes are envisaged, other procurement systems such
as design and build may be more appropriate. Changes can be accommodated
because they can be made during the process, before individual work packages
have been let.

5.2.5  The separation of design from management

Not all projects are suited to CM. In some cases, design is such an intrinsic part of
the project that it cannot be separated from management. In such a situation, it
could be said that design is management. However, there are many commercial
buildings where design is not the overriding feature of the job. In such cases, the
designer’s role is reduced to manipulating the relationships between spaces in the
early stages and, thereafter, manipulating the fagade. If all other activities related to
design have been delegated to consultants, then the problem of co-ordination
ceases to be a design problem and becomes a pure management problem. This is
the situation most suited to CM.
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5.2.6  The importance of an early start

Many employers are driven by the need to optimize their use of finance. In a
competitive business environment an early start on site can be vital to the success
of a project. And, in order to get started on site at the earliest opportunity,
questions relating to the fundamental design issues must be settled and resolved at
an ecarly stage. The comments in the preceding paragraph are pertinent. If the
project must generate income at the earliest opportunity, the employer cannot
afford the luxury of having a comprehensive design statement translated into a
sophisticated architectural concept. The employer’s need may simply be to house
economic operations in a shell that is marketable.

5.2.7 The importance of ‘value for money’

Although economic competition is advisable in many cases, it does not necessarily
mean that least cost is the primary objective. To compete successfully in the
market, business premises may need to be attractive, integrated with their
surroundings and flexible. In addition, their provision must be timely. Thus ‘value
for money’” may be more important than least cost. There must be some mechanism
whereby alternatives to competitive tendering may be considered and incorporated.
CM has the capacity to allow for contracts either to be put out to bid or negotiated.
Selection of trade contractors can be based on the most appropriate criteria for
each package.

5.3  PRINCIPLES OF CM CONTRACTING

CM is primarily a management approach and secondarily a set of contracts.
Therefore, before discussing the details of clauses, the impact of the management
approach will be considered.

The central feature of a CM project is that the employer contracts directly with
the trade contractors who are doing the work, and the co-ordinator of the
construction work has no contractual responsibility for their performance. If the
construction manager does have contractual liability for the performance of the
trade contractors, the arrangement cannot be said to be CM, and will probably be
found on reflection to be some form of management contracting. That said,
however, a construction manager will be liable where defective performance by a
trade contractor is due to the construction manager’s breach of his/her own duty to
exercise the reasonable skill, care and diligence of a properly qualified and
competent construction manager in managing, administering, planning and co-
ordinating the trade contractors’ work.'

The separate trade contracts are each let directly by the employer, in much the
same way that the employer has a direct contract with each of the consultants. In
this way, the construction manager is a construction consultant in the same way

! Great Eastern Hotel Co Ltd v John Laing Construction Ltd (2005) 99 Con LR 45.
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that the architect is a design consultant. While the construction manager would be
expected to manage the overall process in terms of information flow and co-
ordination, it is not beyond the bounds of possibility that the architect might
manage the process during the design stage, using the construction manager as a
consultant for advice on fabrication, assembly and co-ordination. When the time
comes to work up the initial proposals into detailed ‘bid packages’, it is likely that
the construction manager will take a more leading role while the architect remains
a consultant. At every step, even though the construction manager might be
responsible for management of the process, design decisions lie squarely with the
design team. Design co-ordination remains the responsibility of a design manager.
Thus, there is a clear distinction between managing construction and managing
design.

Depending on the nature of the project, overall responsibility may shift during
its different stages, or it may start and finish with the construction manager. This
implied flexibility (relating the actual management structure to the needs of the
particular job) is essential for successful management of the project. Indeed, it
would probably not make sense to have a rigid standard-form contract for
construction management since, by standardizing the contractual terms, this
flexibility might be lost. For this reason, JCT CM/A 11 includes blank spaces in
the Schedules for entering a detailed list of obligations. Such an approach helps to
avoid the danger that once a procurement method becomes established, issues that
need to be weighed carefully in the balance at the outset of the project cease to be
issues. In a fixed, standard approach of any type, attention ceases to be focused on
the strategic questions and roles become taken for granted. This could make the
whole system prone to the problems that it has been designed to overcome.
Therefore, it is good practice to ensure, as JCT CM/A 11 does, that the standard
form cannot be entered into unless the parties make decisions about the
apportionment of risks and the management of particular risks, according to the
circumstances of the project in question.

The appointment of a construction manager necessarily removes much
supervisory and management responsibility from the architect, particularly in the
production information and construction stages of the process. This requires that
design and management are separate responsibilities. If the two functions are not
separated, then the procurement process may well resemble DB rather than CM.
An inherent problem with such separation is the question of who signs certificates.
This is traditionally the role of the design leader as contract administrator. In CM
the contract administrator is not the design leader. It is not obvious who should
certify work. Typically, funders and insurers insist that designers sign certificates
and therefore, despite the split of design from management, it is almost inevitable
that both designer and construction manager have a central role to play in
certification and, by implication, other aspects of contract administration. For these
reasons, design cannot be fully separated from management (Hughes 1997).

The intention to split design from management requires the construction
manager to be a specialist in management. This calls for skills quite different from
those of a general contractor. The wise employer should steer clear of firms who
claim to be specialists in all procurement methods. In any event, the employer
should always be wary of contractors using the appellation as a marketing tool,
rather than as an accurate description of the services offered. Anecdotally, it has
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been said that CM firms in the UK estimate that it can take at least 18 months to
acclimatize someone from a general contracting background into the CM approach.

5.4 OVERVIEW OF JCT CM CONTRACT

As mentioned earlier in this Chapter, there is a JCT contract for CM. This
documentation is largely based on common practice within the industry and the
development of the detail involved in an intensive industry consultation for the
drafting of the JCT CM agreements (Hughes 1997). Here, we will elaborate on the
two most important parts of this documentation: first, the construction management
agreement between the client and the construction manager (JCT CM/A 11) and
second, the construction management trade contract between the trade contractor
and the client (JCT CM/TC 11). For a comprehensive list of the full range of
contracts contained in JCT’s CM documentation see Section 8.3.9.

5.4.1 Construction management agreement (JCT CM/A 11)

The construction management agreement JCT CM/A 11 is a professional services
contract similar to those standard forms in use for architectural services. In line
with most JCT contracts, JCT CM/A 11 consists of articles of agreement,
conditions and schedules.

Of particular interest are the construction manager’s obligations since these
obligations specify the construction manager’s professional role. Within the
standard form, these obligations are set out in clauses 2.1 to 2.6. Clause 2.1
contains the overarching management obligation stating that the construction
manager has to manage the procurement of the project in accordance with the
project brief, cost plan and construction phase plan. The subsequent subsections
specify a large number of particular tasks. Above all, clauses 2.1.1 and 2.1.2 state
that the construction manager provides services in line with Schedule 5. This
schedule is to be completed with an explanation of the services to be provided by
the construction manager. The Guide to the CM documentation (JCT 2011b)
provides a model for completing this schedule, which can be modified according to
the requirements for a particular project. For example, in relation to design
development, the construction manager’s role will typically be advisory in the
model schedule. Furthermore, clause 2.1.3 makes reference to obligations laid
down in the sixth schedule (obligations to provide site facilities and to provide
services to support trade contractors) and clause 2.1.4 states that the construction
manager has to act as an agent for the client towards the trade contractors in
relation to the trade contracts. This means that in oder to get the full picture of the
construction manager’s duties, the trade contracts must also be examined. The
obligations in clauses 2.2 to 2.16 mainly concern four matters: they stipulate the
construction manager’s duty as certifier regarding the trade contracts; they state
that the construction manager must act with that level of care expected of a
reasonably competent construction manager in a similar project; they oblige the
construction manager to take out professional indemnity insurance (the extent of
which has to be described in the appendix); and they deal with access, control and
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occupation of the site . Interestingly, it is also clear that the construction manager is
not responsible for a bad design (clause 2.8). This, of course, is due to the fact that
the design responsibility lies with the design consultants employed by the client or,
as the case may be, with the trade contractor.

The rest of the agreement consists of clauses in the following pattern:

e Section 3: Control of the project, including sub-contracting of the
construction manager’s work (not to be confused with the trade contracts)
and CDM regulations.

e Section 4: Payments to the construction manager, distinguishing the
construction management fee from cost reimbursable items.

e Section 5: Adjustments to the construction management fee in relation to
changing the specification of the services to be provided by the construction
manager.

e Section 6: Injury, damage and insurance, including the indemnification of
the employer by the construction manager for various potential claims and
PI insurance.

Section 7: Assignment, third party rights and collateral warranties.

Section 8: Termination of the contract.

Section 9: Dispute redolution, including mediation, adjudication and
arbitration. The requirement in 9.2 that each party shall ‘give serious
consideration to any request by the other to refer the matter to mediation’
gives rise to some speculation as to what might constitute ‘serious
consideration’. But this section is not unusual in modern contracts.

5.4.2  Construction management trade contract (JCT CM/TC 2011)

JCT CM/TC 2011 consists of articles of agreement, contract particulars, conditions
and schedules. As with other construction management trade contracts, this JCT
CM/TC 2011 is very similar to a traditional construction contract. In other words,
this standard form strongly resembles other construction contracts in the JCT
family of forms. To mention the most obvious example, both the contractor of JCT
SBC 2011 and of JCT CM/TC 2011 are under the obligation to carry out and
complete the works in compliance with the respective contract documents (clause
2.3 JCT SBC 11 and clause 2.3 JCT CM/TC 2011 have almost identical wording).
Other similarities concern, for example, the provisions referring to materials, goods
and workmanship, opening up for testing and inspection, termination and payment.

Apart from the substitution of the construction manager for the
architect/contract administrator as the person who signs certificates for payments
and claims, the CM trade contract has many similarities with the JCT SBC 2011
building contract. Like a DB contract, the certifier is explicitly acting as an agent
of the employer, without the requirement for impartial decision-making that rests
with an architect/contract administrator in general contracting.
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5.5 ALLOCATION OF RISK IN CONSTRUCTION MANAGEMENT

There are some aspects of risk apportionment that are important in construction
management contracts.

5.5.1 Time

The obligations as to time are entirely related to the programme, which will often
be established by the construction manager at the outset of the project, provided the
construction manager is appointed early enough in the process. This means that an
employer who wants speedy progress should move for an early appointment of a
construction manager who has proven experience of being able to complete
projects quickly. Too ambitious a programme will result in inflated tenders from
the trade contractors, and too conservative a programme will result in a slow
project. The skill of the construction manager lies in judging the speed of
construction.

Construction management has been shown to produce some very quick
building projects. However, this must be weighed against the type of project being
undertaken. Shell-and-core building is very fast anyway, and produces a building
which still requires the occupier to fit it out.

The risk of delay lies, in theory, entirely with a defaulting trade contractor. In
this regard, our comments relating to time risks in general contracting (Section
3.4.4) apply. However, only trade contractors with financial resources can actually
be penalized. Claims for delay could be far more than a small trade contractor’s
annual turnover and could easily result in insolvency. This is why trade contractors
may be required to have sureties and guarantors. Without these, the risks to the
employer could be enormous.

In common with other JCT contracts, there is a procedure in the construction
management documentation to accelerate the construction process. The relevant
acceleration clauses can be found in clauses 2.29-2.30 of JCT CM/TC 2011.

5.5.2  Money

The direct contract between the client and the trade contractor, without the
intervention of a main contractor, ensures prompt payment of certificates. This
may be expected to improve performance and minimize costs of finance to the
trade contractor. These costs would be passed on to the employer anyway, so it is
in the client’s interest to help the contractor to keep them down. Experienced
developer-clients report savings of between 5% and 30% when trade contractors
realize the full implications of being in direct contract with the employer.

Since each contract is with the client, there is a high degree of confidence in
each of the contract sums. The contract sum in each case cannot be altered except
by express provisions of the contract. The client’s choice between tendering and
negotiating should encourage the use of the correct technique according to the
particular circumstances of each trade contract. Provided that the client restricts the
use of variations, the final price of the project should be predictable.
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There is a choice about how the price is defined. Either there is a trade contract
price, subject to negotiated variations where appropriate, or there is a tender sum
based on a bill of quantities. It seems that the quantities in such a bill will be
remeasured on completion of the work, so unlike a ‘with quantities’ contract, the
quantities in a trade contract are not contractual. This avoids the traditional hold
that a contractor can have over a client as information becomes more definite. The
risk of actual quantities being different from those anticipated should now lie with
the trade contractor; this is as it should be, because such issues are well within the
skill and experience of a trade contractor.

5.5.3 Default

The inclusion of design responsibility in trade contracts increases the possibility of
default. This design liability is essentially no different to that undertaken by sub-
contractors in traditional procurement methods. Since there is no intermediate
contractor between the employer and the contractor there is no need for collateral
design warranties, except those intended to benefit third parties, such as funding
institutions.

5.54  Completion

The circumstances under which either party can determine the contract are fairly
straightforward and familiar. There is usually no blanket provision for the
employer to be able to determine the contract at will, as there is in management
contracting. This means that, as usual, each trade contractor is not only obliged to
complete the works but has a right to do so.

The need for the employer arbitrarily to terminate the project is not
compromised. Since the work is divided into packages, this risk is substantially
reduced. No one contractor has the right to continue working for the whole of the
project, or, if they have, then perhaps the packages have been divided up
incorrectly. Although the employer is obliged to conclude each active work
package, there is no obligation to finish the entire project. The employer’s risk is
thus substantially reduced, without a corresponding increase in the risk to
individual contractors.

5.5.5 Quality

The extent to which the employer is protected from having to accept inferior work
depends on the adequacy of the architect’s description and specification of the
work to be carried out. Trade contractors are obliged to ensure that all work
conforms to the descriptions in the contract documents, and that the relevant
testing and inspection have been carried out. In fact, this is no different to the
approaches in general contracts, except that performance specifications are used
frequently in construction management and therefore there is more chance that
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trade contractors are motivated to focus upon the performance of their contribution,
rather than the letter of a detailed schedule of items of work.

5.6 APPROACHES TO CONSTRUCTION MANAGEMENT

This procurement method is fairly unusual and only used in certain, very specific
circumstances. As well as the JCT documentation, there is also a version of the
Engineering and Construction Contract for use with this procurement method. The
most important aspect of construction management is that it involves a particular
profile of risk and management responsibilities that are quite different from other
procurement methods. The danger of standardizing forms of contract for this
approach is that it may make it easier for inexperienced parties to get involved with
this form of procurement that is inherently riskier than others.

Summarizing the distinctive characteristics of CM, the most important features
are:

e A construction manager is generally appointed early in the process with a
view to bringing experience of the construction site processes into the
client’s project management team. The CM is appointed on terms that
resemble the appointment of a consultant, rather than of a contractor.

e The primary responsibility is for co-ordination and management, sometimes

with responsibility to carry out some minor physical aspects of construction.
CMs have no direct liability for design or for the quality of construction.
However, in practice, their obligation to co-ordinate the work of others may
mean that they are not completely free of legal obligations in these respects.
CMs may be responsible for managing design as well as construction.
As there is no general contractor, trade contracts are used between the
employer and the companies who would otherwise have been sub-
contractors. Some trade contractors design the things they install, others
provide labour and materials to the specification of the design team.
Extended supply chains may be sub-contracted by some trade contractors.

e Design management, construction management and cost management are
important aspects within a CM project, often with specialized consultants
appointed to each.

e FEach trade contractor is paid directly by the employer, involving a higher
degree of financial management on the part of the client than would be the
case with other procurement methods

Primarily, CM is a response to the need for property developers to retain
control over the risks of construction, and to bring construction site expertise into
the design team from an early stage. It also offers opportunities to overlap design
and construction in order to speed up the overall process.
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6 Collaborative contracting

The defining characteristic of collaborative contracting is that the parties work
together to deliver the project in a co-operative and collaborative manner, in a
spirit of mutual trust and respect. Of course, all projects require people from
various organizations to work together. At the most fundamental level, all
construction work involves collaboration of one form or another. But when it
comes to collaborative contracting, the idea is that adversarial and confrontational
behaviours are replaced by co-operation and mutual trust. Thus, this kind of
contracting does not necessarily cause collaborative ways of working. Rather,
collaborative ways of working require contracts of this nature. The idea is that the
contractor carries little risk and the parties learn from each other about how
projects might be completed more efficiently, or with enhanced value. The
underlying rationale is that this should increase the likelihood that projects might
be completed at a lower cost than may have been incurred under other forms of
contracting. In 2011, the UK Government’s Construction Strategy (Cabinet Office,
2011) included collaborative contracting as a core element to reduce construction
costs.

6.1 BACKGROUND

Under collaborative contracting, the working relationship between the parties is
paramount. The parties include employer, designers, contractor, sub-contractors
and suppliers. The core idea is that points of difference and difficulty between the
parties should be addressed as they arise and that risks should be actively managed
during the project. This is preferred over dealing with final accounts, claims and
disputes at the project’s end through a process that might be regarded as wasteful.
One observation made is that if traditional contracting resulted in the contract
being ‘left in the drawer’ of the site office, collaborative contracting actively
encourages the parties to use the contract’s collaborative procedures to guide them
day by day through the project.

An ideological principle or set of values does not easily fit into a standard
agreement. This was especially difficult in the standard forms of contract that have
traditionally been used for building or civil engineering work in the UK. One
response was to draft a partnering supplement, encouraging project team members
to abide by the principles of a partnering charter. As an alternative response,
entirely new contract forms have been drafted to embed the collaborative and
partnering ethos within the forms, procedures and provisions. In the UK, the
PPC2000 contract was an early attempt by ACA to draft a collaborative form, but
its use seems to have been largely confined to the social housing sector. JCT has
published its own form, renamed in 2011 to the Constructing Excellence Contract



82  Construction contracts

(JCT CE 11). This was a response to growing interest from the public sector for
forms providing collaborative contracting arrangements. The NEC3 suite was
always said to have been based around collaborative principles and has proved
popular for public sector infrastructure projects, particularly for its target cost
contracting option. All three forms have been endorsed as part of the UK
Government Construction Strategy (Cabinet Office 2011). Outside the UK, it
appears that the NEC3 suite is being promoted as a form that fosters good project
management for use, instead of FIDIC forms.

A further form in which collaboration was developed was through long-term
concession agreements through which a facility would be designed, built and
operated by a concessionaire over 15-30 years. Private sector finance and expertise
was being used to develop assets for the public section through what was called the
private finance initiative (PFI), or later a public private partnership (PPP). This, in
many ways, was the ultimate form of collaborative contracting because the
concessionaire was simply left to finance, develop and run the facility using its
own team where it was thought that the concessionaire’s obligation to manage the
facility would influence the design and form.

Reference to collaborative behaviours in standard form contracts is
comparatively new. Latham (1994) encouraged a move away from a fragmented
industry where each participant was engaged on a single project basis, towards
development of integrated supply chains where long-term team relationships were
developed. The UK government encouraged procurement in the public sector
based on design-build, prime contracting and PPP because these were thought to
encourage development of integrated, rather than fragmented, teams. By 2011 a
number of standard forms were developed that included partnering options and
specific references to collaboration. For a more detailed exposition of the concept
of partnering, see Bennett and Jayes (1998) and Bennet and Peace (2006).

6.2 USE OF COLLABORATIVE CONTRACTING

Encouragement for the use of collaborative contracting has come from several
directions. Contractor groups interested in moving away from competitive
tendering to more profitable negotiated contracts have lobbied the public sector to
adopt collaborative contracting. The public sector client, keen to reduce the
number of projects finishing over budget and to gain more efficiency from its
expenditure, has also embraced collaborative contracting. The result of this is that
the reasons why a party might chose to use collaborative contracting arrangements
may be less related to the project’s characteristics and more related to the
procurement policies of the organization providing funding or commissioning the
facility.

6.2.1  Use due to government policy
The Government Construction Strategy (Cabinet Office 2011) specifically

encouraged adoption by the public sector of contract forms that encouraged
collaborative working. This was part of a consistent approach to collaborative
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working that had emerged through the successful lobbying from industry groups
after the publication of the Egan Report (Egan 1998). A prime mover in developing
this approach was a now-defunct branch of the UK Treasury called Office of
Government Commerce.

6.2.2  Risk-sharing encouraged by the employer

Some categories of project have always proceeded on the basis of competitive
tendering with lump-sum contracts let on detailed design data that was not intended
to be changed. This particularly applies to very small commissions unlikely to
change once work begins, like insurance-funded repairs. Traditionally, bank-
funded developments and insurance companies have been very reluctant to
sanction projects on any other basis, on the understanding that this approach was
likely to provide least change and hence provide the greatest security. It follows
that collaborative contracting is least likely to be useful on private sector projects
where there is no expectation that the contractor and design team would need to
rely on collaborative working methods in any event.

6.2.3  Framework agreements and continuous improvement

By contrast, organizations involved in framework agreements with contracts
appear keep to adopt collaborative working so that the total project cost can be
gradually reduced from project to project as lessons are learnt from value
engineering and innovative approaches adopted to completing some building
elements. A well-known example is of a fast-food restaurant chain, which realized
after consulting its contractors over a range of projects that stores could be built
60% faster by prefabricating the entire building off-site. The same approach is now
being adopted to construction of low level school classrooms in the public
education sectors as a result of ongoing collaboration between off-site fabrication
businesses, contractors, designers and end users.

6.2.4  Collaborative and integrated working

According to JCT, its Construction Excellence form should be used in projects
where collaborative and integrated working is required. On civil engineering
projects it is well known that the exact project quantities of work cannot be
determined in advance because of the unknown ground conditions and need to
change the designs to accommodate ground conditions as information becomes
available during the execution of the work. Design team and contractor typically
have to work collaboratively on road, rail and coastal engineering projects and for
this reason collaborative forms have been encouraged.
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6.3 PRINCIPLES OF COLLABORATIVE CONTRACTING

Contracts have always referred to the need for some kind of co-operation between
parties. Collaboration is said to differ from co-operation because it involves
working together in a seamless team towards common objectives. The idea is that
parties work towards achieving a common goal rather than each being co-ordinated
in efforts to fulfil their own intended objectives.

To achieve collaborative working it is necessary to go beyond merely
committing parties to words in a contract form. There is a need for a common
vision and leadership based on what represents value for money for end users.
Members of a complex multi-organizational team do not subscribe to common
goals just because someone says they must. A collaborative culture and behaviours
need to be fostered. The behaviours sought are teamwork and joint problem-
solving. Values expected are trust, fairness, openness, a culture in which parties do
not blame each other, honesty and transparency. A number of collaborative
processes and tools are required such as information collaboration platforms, open-
book costing, waste elimination and the use of project bank accounts, all of which
help parties to work together (Constructing Excellence 2011).

As will be apparent from these elements, successful implementation of
collaboration goes beyond the terms found in the form of contract used. It requires
a change to the wider working behaviour of the parties. Constructing Excellence
(2011) describe several critical success factors. From the start, early involvement
of contractors, and possibly sub-contractors and suppliers, is necessary to achieve
collaboration at the design stage. This can be achieved through two-stage
tendering. Contractor selection may be based on the likely value to be achieved
over the life of the building, rather than selecting the lowest tender price. Risks
should be declared early and shared, with provision for sharing cost savings and
overruns also encouraged. Looking to the longer term, if improvements are to be
achieved from one project to the next, whether in efficiencies gained or by better
value achieved through a revised design or specification, a notable feature of
collaboration is the need for performance data to be collected through each project
to allow improvements to be measured. The intention is that longer term
relationships will be forged between supply team members through a standing
supply chain. Here, the sub-contractors or supplies are bound to standard
commercial terms under a framework agreement and available to act if called on
by the main contractor over a number of successive projects. In this way, a move
from a loosely-coupled, multi-organizational system to a more tightly-coupled
system might be achieved. Dubois and Gadde (2002) have shown how the nature
of the relationships between organizations makes innovation and productivity
improvement difficult. Their work provides some interesting theoretical context for
why long-term frameworks in supply chains may help to mitigate the common
problems associated with improving productivity and innovation in the sector.

6.4 CHARACTERISTICS OF COLLABORATIVE CONTRACTING

There are several published standard-form contracts for collaborative working.
Some are designed to complement other forms of contract by dealing with
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collaborative aspects, whereas others are drafted to be a complete statement about
the rights and responsibilities of the parties.

6.4.1 Contract obligations maintained

It is important to understand that collaborative contracting does not mean that
either party can avoid obligations found under other contracting approaches. The
need for the contractor to carry out work to satisfactory quality, to complete work
by the completion date, to maintain insurances and to rectify defects, for example,
are all maintained. Likewise, for the employer, there are obligations to make the
site available, provide information and make payments, for example. This is
readily apparent from the JCT CE 2011 form and NEC3. This contrasts with some
other partnering arrangements whereby the contractor became a part of the
employer’s construction management team but had no liability. Indeed, a difficulty
with projects carried out under a target cost mechanism is that contractors might
not realize that a capped profit or loss share arrangement can mean that the
contractor is effectively working on a guaranteed maximum price basis.
Collaborative contracting does not mean that contractors can simply avoid loss-
making contracts.

Collaborative contracts are, in many respects, similar to other standard forms of
contract but contain additional provisions. Three forms have been drafted
specifically with collaboration in mind:

e The ACA Standard Form of Partnering Contract PPC2000 (Mosey 2003) is
an integrated contract in that the employer, architect, engineer, contractor
and lead sub-contractors all sign the same single contract. No other
contracts are needed, such as appointments of professionals or building
contractors.

e The NEC3 Engineering and Construction contract is a standard contract to
which the employer and contractor are parties but contains some additional
provisions that are collaboration-related. It has a provision for partnering,
known as Option X12: The Partnering Option.

e The JCT Constructing Excellence form CE 2011 is also a contract to which
the employer and contractor are parties, drafted specifically with
collaboration in mind. This form also has a Project Team Agreement (JCT
CE/P 2011) intended to supplement professional appointments and
encourage collaborative behaviour within the team.

6.4.2  Overriding statement

Ordinarily, the extent to which co-operation is implied within an agreement is very
limited. An express statement is required to explain the broader nature of co-
operation to be provided by the parties to achieve collaborative working
arrangements.

Under NEC3, the employer, the contractor, the project manager and the
supervisor are required to act ‘as stated in this contract and in a spirit of mutual
trust and co-operation’ (NEC Clause 10.1). The requirement to act in accordance
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with the contract is important in that it reinforces the fact that collaboration does
not involve conceding rights or compromising, nor does it provide an excuse for
not performing obligations that are contractually required.

The JCT SBC 11 contains an optional provision for collaborative work that
requires the parties to work ‘with each other and with other project team members
in a co-operative and collaborative manner, in good faith and in a spirit of trust and
respect’. The clause adds that each team member is to support collaborative
behaviour and address behaviour that is not collaborative.

The provision in JCT CE 2011 is more extensive. It notes that the overriding
principle guiding the purchaser and the supplier is that of collaboration before
repeating the provision found in SBC 11. Additionally it explicitly notes that
project participants agree to give feedback on performance and are to draw each
other’s attention to any difficulties and to share information openly, at the earliest
practicable time. The obligation is not a passive one. They are required to support
collaborative behaviour and to address behaviour that does not comply with the
overriding principle (JCT CE 2011, clause 2.1).

An area of difficulty with these provisions is that it is not clear how these
provisions might be treated by the courts in the event of disputes arising. The JCT
CE11 form seeks to address this point, explicitly noting that “in the event of a
dispute ... it is the intention that any court or adjudicator ... is to take account of
the Overriding Principle and of the Parties’ adherence to it ...” (clause 2.9).
However, it appears that the courts will maintain the view that an express
obligation to act in good faith should be limited to those matters in which
discretion is to be exercised. It does not apply to exercise of an absolute contractual
right. In Mid-Essex Hospital Services NHS Trust v Compass Group UK and
Ireland Ltd (t/a Medirest)," a catering contract contained an express good faith
provision. It was found that the NHS trust had not acted improperly. The Trust
terminated the employment of the contractor on account of poor performance.
Because performance was amenable to precise measurement, no discretion was
involved, hence no consideration of good faith was required as a part of the
decision to exercise termination.

6.43 Team working

JCT CE 2011 contains an entire section of clauses relating to the working
relationship between the parties. Clauses 2.3, 2.4 and 2.6 are concerned with
assembly of the project team. Their role is to guide the successful delivery of the
project through design and construction. As an alternative to these clauses, the
parties might enter into a Project Team Agreement (for which JCT issues a
supplemental contract form, JCT CE/P 2011), which describes roles and interaction
in greater depth. Under JCT CE 2011 clause 2.10 the parties are to co-operate in
the provision of information to those needing it, in a timely fashion with a view to
ensuring that all relevant dates in the project programme are met.

1[2013] EWCA Civ 200 (15 March 2013).
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The project team is to consider drawing up a project protocol. The intention is
that other team members might be added to the project team over time. Provisions
of the project protocol are not to create any standalone or additional contractual
obligations and failure to adhere does not amount to breach of contract. In the
event of a dispute between the parties and/or members of the project team, clause
2.9 notes that the court or adjudicator to which a dispute is referred should take
account of the extent to which the parties have adhered to the overriding principle.

The provisions in NEC3, apart from the overriding principle at clause 10.1, in
so far as they extend to the wider project team, are less extensive. Option X12 sets
out definitions of the partners and their core group, actions required, working
relationships covering provision of information and advice with the note that all are
to act in a spirit of mutual trust and co-operation. A novel provision, at X12.4, is
that a partner might receive payment based on performance against a key
performance indicator although that payment is made as part of that partner’s own
contract.

6.4.4  Management of risk

An innovation introduced with the NEC forms, now also found in JCT CE 2011,
was that parties might identify areas of risk at an early stage of the project, or as
soon as they became apparent, and discuss between themselves how those areas of
risk might be avoided. This pro-active or forward-thinking approach undertaken
jointly is in stark contrast to the traditional approach, which was either that the
engineer had to work out what actions might be required or that the parties simply
reacted to events as they occurred.

Under NEC3, the contractor lists within the contract data matters to be included
within the risk register. Hence, identification of risks is encouraged before work
even starts. During the project, the risk register is updated by addition of any
further risks that the contractor or the project manager identifies. The risks cover
matters that might increase prices, delay completion or impair performance. The
parties attend specific risk reduction meetings where they are to co-operate in
making proposals, deciding on courses of action and seeking solutions that will
bring advantage to all those who will be affected. Instructions that are subsequently
issued might be variations for which the contractor is reimbursed under the
compensation event provisions. The risk register is revised by recording decisions
and removing items that have been addressed.

Detailed provision is made within JCT CE 2011 for the treatment of risk. If
required, the contractor may be asked to carry out an initial assessment of risk and
to prepare a risk register showing risks, probability, possible financial
consequences and mitigatory actions. Provision is also made for the register to be
reviewed and updated and for meetings to be held. There is a general requirement
for either contractor or employer to promptly notify and co-operate to agree the
best means of dealing with adverse consequences of an occurrence of the risk.
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6.4.5 Treatment of variations and delays

A comparison between the JCT CE 2011 and NEC3 contracts shows contrasting
approaches to the valuation of compensation for variations and delays. The main
differences lie in the extent to which the parties are to work together to help
resolve differences.

In JCT CE 2011, clauses 5.7-5.16 cover relief events, a term used to describe
either variations or events, dealing with both cost and time effects together. Either
the contractor or employer is to notify relief events to the other as soon as they
become aware of them. Thereafter, both parties are to co-operate in agreeing the
best means of dealing with adverse consequences. Within 14 days the contractor is
to provide a statement as to cost and time effects. The parties are then to use
reasonable endeavours to agree the effects, failing which they are to meet and
discuss differences between them, to mitigate effects. If notified late, the effects
are to be calculated based on a date when it ought to have been notified.

Under NEC3, if a qualifying compensation event arises, either the project
manager notifies the contractor or the contractor is to give notification to the
project manager. A contractor who gives no notification within eight weeks of
becoming aware of the event is not entitled to compensation unless it is a matter
that the project manager might have notified. Assuming timely notification, the
contractor provides quotations, and the project manager accepts or makes
assessments, based on the date when it ought to have been notified. Disputes are
submitted to adjudication, etc. Hence the arrangement under NEC3 involves clear
times for action separately by contractor and project manager, with forfeiture of the
claim for relief if not complied with. This is in stark contrast to the more
collaborative approach to resolution under JCT CE 2011.

6.4.6 Performance data

One of the objectives of collaborative contracting is that improvement is achieved
from one project to the next and so on. To assess whether improvement has been
made, it is necessary to measure performance on projects in a consistent form. This
applies whether recording time for construction, costs, quality of work carried out,
number of defects or number of accidents on site. The defined goals or
performance to be achieved are often called key performance indicators or
simply KPIs.

Standard-form building contracts, traditionally, have not referred to KPIs. A
difficulty under those forms was that the contractor might have been reluctant to
provide some information to the employer or may have been concerned about the
ambit of information requested. Equally, the employer may have wished to
encourage the contractor to improve performance during a project. In order to
overcome these difficulties, some basic provisions are now provided as optional
clauses to JCT SBC 2011 at Schedule 8, clauses 5.1-5.3. The contractor is obliged
to provide information that may reasonably be required to assess the contractor’s
performance against only those targets that have been specifically identified in the
contract documents. The contractor is also required to submit proposals for
improving performance.
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The provisions under JCT CE 2011 are more extensive. Clauses 6.1-6.4
provide for regular reviews of both parties’ performance and discussion as to how
performance might be improved. The contractor is required to maintain written
records of performance and to provide those to the employer upon request without
charge.

In NEC3 Option X20 Key Performance Indicators, the KPIs are defined in the
incentive schedule. Under clause X20.5 the employer is permitted to add KPIs and
associated payments to the schedule. The contractor is to provide reports at
intervals stated in the contract. This is to include a forecast of the final
measurement. If the forecast appears deficient against the required target the
contractor is to provide proposals for improving performance. An express
reference is also made to payment in that payment of any amount in the incentive
schedule is due when the target is achieved or improved.

6.4.7  Profit sharing through target cost

One method through which a contractor might earn additional profit is by
achieving or bettering a KPI, as noted above. A more complex arrangement is one
whereby the employer and contractor share profits or loss through a pain-
share/gain-share or pain/gain mechanism. This is also known as target-cost
contracting because the profit or loss which is shared is measured against a target
amount.

Essentially, the contractor is paid on the basis of actual costs incurred plus or
minus the amount to be shared. Although simply stated, the provisions can be quite
elaborate and practices vary in relation to tendering arrangements. Hence, one
alternative is that the target cost is stated in the contract documents pre-tender and
the contractor states the required share percentages. Another alternative is that the
target cost is calculated by employer and contractor jointly as part of a two-stage
tender exercise. As to sharing, provision might be made for a number of share
percentages to be used with each related to a cost band. Hence, where the actual
cost exceeds the target by, say, £100,000 the parties might share the excess cost on
a 50/50 basis. The effect of this is that the employ pays the target cost plus 50% of
the excess over that target. Between £100,000 and £250,000 the parties might have
a different percentage. Indeed, the parties might agree that the cost share above a
stated figure will be on a 0/100 basis so that the employer makes no further
payment above a defined amount. This is sometimes referred to as a guaranteed
maximum price. In all of these approaches, an inherent weakness is relating the
actual costs incurred to the contractor’s initial estimate, unless there is a
competition on price as part of the contractor selection process. Boukendour and
Hughes (2014) have developed a method based on options pricing, which
incentivizes the contractor to be completely honest about estimated costs from the
outset, negating the need both for competitive bids and for open book accounting.

In order for cost-sharing provisions to operate, some further provisions are
required. First, it should be noted that the target cost, like the contract sum under
traditional forms, is not a fixed amount. It must be increased or decreased to allow
for the value of variations properly instructed. Second, as to the amount payable,
some definition is required as to what is meant by the actual cost.
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The structure of the provisions for payment under JCT and NEC forms on a
target cost basis is similar in both forms with minor differences in drafting. Under
NEC3 there is either Option C: Target Cost with Activity Schedule or Option D:
Target Cost with Bill of Quantities. The different options refer to different
documents used to adjust the target cost. Provision under each option is made for
disallowed costs. These are costs that are not payable if not confirmed within the
contractor’s accounts, or which should not have been paid to a sub-contractor or
supplier, or which did not follow an accepted procedure or were not subject to an
early warning. Equally, actual costs do not cover cost of rectification of defects,
plant and materials not used or adjudication costs.

Under the JCT CE 2011, the payment section gives two options: payment by
lump sum or payment by target cost (clauses 7.2 to 7.15). There are detailed
provisions covering open book recording of costs and access to accounts,
breakdowns of margins and changes to margins. There is express reference to a
guaranteed maximum price and to repayments that might be necessary because of
overpayments made earlier, before project completion.

6.5 RISKIN COLLABORATIVE CONTRACTING

Discussion of risk within collaborative contracting is not without difficulties. In
one view, risks should be shared between the parties with the aim that all parties
involved will work towards the optimum solutions for the project. Another view is
that the contractor should carry no risk at all as allocation of risk is divisive and
contentious. Ultimately, the contractor’s income derives from clients of
construction. This means that if a contractor is to underwrite such risks from within
the business, prices need to be inflated in order to build up a contingency.
Generally, the standard forms of contract in use anticipate that parties will adopt a
risk—sharing approach. The drafting of different forms allows parties to define the
extent of risk carried in various circumstances. The JCT CE11 form includes a risk
allocation schedule showing allocation of risks to parties and financial effect of
risks. The effect of this is to allow bespoke allocation of risks for each project.
However, as noted below, provisions allowing parties to define risk can encourage
situations where all risk rests alone with the contractor.

6.5.1 Risk allocation

Under NEC3, the contractor lists within the contract data matters to be included
within the risk register. Hence, identification of risks is encouraged before work
even starts. During the project, the risk register is updated. This is intended to aid
management of risk events during the project and does not interfere with allocation
of risk on time, cost or design matters under the conditions. In JCT CE 2011, the
risks associated with time or cost overrun, and any other risks deemed by the
parties to be appropriate, are to be discussed and entered into a risk allocation
schedule. This schedule identifies for the specifics of a particular project who holds
contingency sums and how losses/gains should be allocated between the parties.
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6.5.2  Reputational risk and continuity of work

For some parties, the main reason for using a collaborative form of contracting is
to engender a new approach to contracting, often with the aim of engaging the
contractor across a series of contracts. Yet the collaborative behaviour is not
always successfully adopted. The risk for the employer is that the intended further
project cannot be continued until a further tender exercise and staff skill
development is completed. The risk for the contractor is that it is removed from the
framework for the intended suite of projects. One interesting aspect of frameworks
of this nature is that the contractors have obligations to employers. Failure to keep
to these obligations jeopardizes the contractor’s continuation in the framework.
However, this seems a one-way obligation in that employers do not take on
obligations to provide continuity of work to their partnered contractors. Indeed, it
would be unusual to find an agreement obliging the employer to using a particular
framework contractor exclusively during the period of the framework. At best, the
framework contractor earns only the right to compete in a closed tendering
competition.

6.6 APPROACHES TO COLLABORATIVE CONTRACTING

Collaborative contracting does not replace the more conventional procurement
methods. Rather, this kind of documentation involves additional elements
introduced to encourage collaborative behaviour. Standard forms available include
the JCT CE form and NEC3. The distinctive requirement is that these forms
require parties to work in different ways by addressing risk registers, value
engineering, relief events, valuation of changes, seeking continuous improvement
and utilizing workshops, all matters that might seem alien to a participant
experienced with general or design-build contracting. Consequently, it may be
necessary for parties considering working on a collaborative basis to undergo
training in advance. It will also have to be understood that success may depend on
a large volume of work initially to ensure that the project is commenced on a sound
footing.
Summarizing the distinctive characteristics of collaborative contracting:

e The approaches known variously as partnering, frameworks and
collaborative contracting do not usually specify roles, responsibilities or
payment methods, unless they are integrated into standard-form contracts.
As such, collaborative contracting is an approach to relationship
management that is overlaid on to a procurement method.

e An emphasis on longer-term relationship, spanning more than one project,
is intended to displace methods of selection that are based solely on lowest
price.

e The primary responsibilities that characterize collaborative contracting are
obligations to negotiate and co-operate at every stage, usually with a clause
embodying a spirit of mutual trust and collaboration.

e Obligations relating to time, cost, quality and default can usually be found
in collaborative contracts, with a wide range of potential approaches.
Identifying a contract as collaborative does not imply any particular
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allocations of risk of this kind. More likely, it implies a method for dealing
positively with anything that might happen, with an overriding aim of
fairness and good faith orienting all parties to satisfactory project
completion.

Collaborative contracting is a response to the adversarial and litigious
contracting practices that came to characterize the UK construction sector in the
last few decades of the 20th century. The concept covers a wide range of
contracting and tendering methods, and offers a lot of flexibility in terms of how
obligations and rights are defined, relying heavily on discussion, negotiation and
collaboration in a spirit of goodwill.



7 Risk allocation and
procurement decisions

The purpose of this Chapter is to outline the major areas of risk in construction
projects. We shall also examine some of the methods of dealing with these risks.
The apportionment of risk leads to a consideration of contract structure and
procurement strategy including the important issue of deciding which form of
contract to use.

7.1  TYPES OF RISK IN CONSTRUCTION CONTRACTS

In Chapter 1 we considered the nature of risk. Here we detail the particular types of
risk that are of interest in construction projects. Any construction project by its
very nature involves unavoidable risks of various kinds. These have occasionally
been analysed and classified, but such analyses are all too infrequent. Typically,
the wide spectrum of risks is reduced to a handful of broad categories, such as
time, cost, performance/quality, health and safety and perhaps environmental risk.
The following examples summarize many of the risks (based on Abrahamson
1984, Bunni 1985).

e Management, direction and supervision: greed; incompetence;
inefficiency; partiality; unreasonableness; poor communication; mistakes in
documents; defective designs; inadequate briefing, consultation or
identification of stakeholders; compliance with statutory requirements;
unclear requirements; inappropriate choice of consultants or contractors;
changes in requirements.

e Physical works: ground conditions; artificial obstructions; weather;
defective materials or workmanship; tests and samples; site preparation;
inadequacy of staff, labour, plant, materials, time or finance.

e Delay and disputes: possession of site; late supply of information;
inefficient execution of work; delay outside both parties’ control; layout
disputes.

e Damage and injury to persons and property: negligence or breach of
warranty; uninsurable matters; accidents; uninsurable risks; consequential
losses; exclusions, gaps and time limits in insurance cover.

e External factors: environmental regulation; government policy on taxes,
labour, safety or other laws; planning approvals; financial constraints;
energy or pay restraints; cost of war or civil commotion; malicious damage;
intimidation; industrial disputes.

e Payment: delay in settling claims and certifying; delay in payment; legal
limits on recovery of interest; insolvency; funding constraints; shortcomings
in the measure and value process; exchange rates; inflation.
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e Law and arbitration: delay in resolving disputes; injustice; uncertainty
due to poor records or ambiguous contract; cost of obtaining decision;
enforcing decisions; changes in statutes, new interpretations of common
law.

In examining this list of items, it is important to consider the extent to which
they can be priced for at tender stage, and indeed the extent to which they can be
predicted at all. However, empirical research has shown that, in practice,
contractors do not actually seem to carry out systematic analyses when preparing
tenders for their routine workload (Laryea and Hughes 2011).

Some things may be extremely unlikely to occur; others may be likely to occur
but difficult to specify accurately. These factors should have a significant effect on
responses to different risks. Extensive research has been undertaken in this area
and it has been shown that the development of an adequate contract strategy must
be based upon choices about how to respond to risks (Smith et al. 2006). Each risk
may be amenable to analysis regarding its likely range of outcomes. Responses to
the risks can then be chosen. Indeed, there is widespread practice in the
construction industry to compile ‘risk registers’. These are commonly seen as good
practice. They involve listing out the kinds of risk that may be encountered,
allocating a probability (statistical of qualitative) and an estimate of the magnitude
(in money terms or qualitative). If probability and magnitude are numerical, then
multiplying one by the other will indicate the relative importance or a ‘risk score’.

A risk register will also identify what steps can/should be taken to mitigate the
phenomena and what kind of contingency action might be used to deal with it,
should it occur. It is common to identify who should take such actions and when.
While these risk registers are a part of professional practice, there is a tendency for
their use to be accepted uncritically. However, the discussion earlier in this book
(Section 1.3.1) about the frequency with which someone engages with a risk seems
to have no place in a risk register. Moreover, as Drummond (2011) discusses, one
danger of the use of risk registers is that they cannot eliminate surprises. Rather,
they provide only an illusion of control. Indeed, it is likely that a contractor will
only include those items that are not specifically allocated already in the contract.
In this sense, at least in an NEC contract, the risk register may be little more than a
communication tool from the contractor to the project manager, in order to advise
the project manager about residual risks that are not clearly allocated by the
contract. If this happens, then the risk register may end up as a list of those risks
about which there is no agreement on who is responsible. Such a register would not
fulfil the aims of recording how risks are allocated or how they will be managed. It
is likely that in practice, such a register would only contain low frequency, high
value risks. For these reasons, risk registers in practice may not fulfil their promise.

7.2 DEALING WITH RISK

There is a common misconception that everyone wishes to avoid risk, known as
risk-aversion. Uncertainty is indeed a problem but it must be remembered that the
aim of engaging in construction is to take calculated risks. The life-blood of any
business is to make money by dealing with the risks that others do not want to
bear. Therefore, rather than shy away from them, we should make risks explicit so
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that rational commercial decisions can be taken about who should bear them.
Indeed, as pointed out in Section 1.3.1, by taking on multiple risks, probabilistic
uncertainties become less uncertain.

Understanding this point helps construction consultants to advise their clients
about risk allocation. The aim of contract choice should always be to distribute risk
clearly and unambiguously. Unfortunately, and historically, there has been a
general failure within the construction sector to appreciate this and the results of
this failure were seen in excessive claims and litigious disputes.

In line with the practice of risk registers, the process of dealing with contractual
risk falls into three stages:

1. Identify the risks: The list given at the beginning of the Chapter
exemplifies the types of risk that may occur. This is a useful preliminary
checklist for promoting discussion about those risks that may be important
on a project. Identification of risk must be linked to a clear statement of the
client’s priorities for a project. For example, if the timing of the project is
critical, the severity of time-related risks is automatically increased.

2. Analyse the risks: The second step in the process is to analyse each of the
risks, in terms of likely probability of occurrence, frequency with which the
risk is engaged with, likely severity of impact and the range of possible
values in terms of minima, maxima and medians for each of these aspects.
This may be fairly subjective so that it can be done quickly but is an
important step in raising awareness about risk exposure. Some risks may be
deemed to be so critical that they need detailed quantitative analysis but
most risks are dealt with more subjectively because they have lower
priority. A note of caution should be sounded in relation to analysing risks.
There is a routine and habitual tendency among those who appraise projects
to be over-optimistic about risks and costs (HM Treasury 2003). Indeed,
were it not for this tendency to optimism, many projects would never get off
the ground. The effect of this ‘optimism bias’, though, is that risks, costs
and programmes are often underestimated.

3. Respond to the risk: A suggested range of possible responses in terms of
contractual responses is discussed below. In terms of identifying a contract
strategy, the previous steps will provide an insight into the priorities of the
client and the major risks involved. The final step is to decide who is best
placed to manage a risk. The choices lie between employer, consultants,
contractor or insurers. Any decision about laying off risks to others must
involve weighing up the frequency of occurrence against the level of
premium being paid for the transfer (see Section 1.3.1). It is also important
to consider the extent to which a risk can be controlled by certain parties.
For example, risks connected with the design of the project are best
controlled by designers; hence liability for defective design is usually
allocated to them. For this reason, different procurement options allocate the
risks associated with sub-contractors, for example, in different ways.

This discussion should make it clear that any arguments about whether one
standard-form contract, or one procurement system, is ‘better’ than another are
specious. Each has a role to play in certain circumstances and the consultant who
habitually recommends one over another, without identifying and analysing the
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attendant risks, is hardly acting with that degree of skill and care which the client is
entitled to expect.

We may now consider in more detail the range of possible responses to
contractual risks. The choice lies between transfer, acceptance, avoidance or
insurance of risk or even, perhaps, doing nothing.

7.2.1 Transfer of risk

Risks are inevitable and cannot be eliminated. They can, however, be transferred.
In accordance with the basic general principle given in Section 1.3.2, the transfer
of a risk should usually involve a premium. Because of this, it is unwise to try to
burden other parties with risks that are difficult to manage.

The transfer of risk is achieved through appropriate wording in the clauses of a
contract. It is absolutely fundamental to any study of building contracts to
understand that contractual clauses are intended to allocate risks. To appreciate the
extent to which they transfer risks, it is necessary to understand what the legal
situation would be with and without the relevant clauses. This is a basic aim of this
book and it is intended that the reader should develop an understanding of the
transfer of risk by studying it.

As a general principle, it is unwise for the employer to try to pass to the
contractor a risk that is difficult to assess. Conscientious and skilled contractors
will increase their prices to deal with them or they may insert qualifications in their
bids to avoid them. Unscrupulous or careless contractors will disregard these risks
when preparing their bid and may then find themselves in difficulty at a later stage.
Once this happens, they may try to pass the cost back to the employer. If this fails,
they may even be forced into liquidation, which will not help the employer at all.

7.2.2  Acceptance of risk

Clients should avoid imposing undue or unbalanced risks on to contractors. It is not
good business practice to try to steal an advantage over the other party in this way.
It may be possible in the short term to lay off a risk on to someone else without
having to pay a premium for it. In the long term, however, someone will have to
pay. Therefore, if one continues to indulge in unbalanced contracts, eventually the
worst will happen and the unwilling bearers of the risk will probably be sent out of
business. When this happens, it is their creditors who pay the price and the
employer may be one of those creditors. In the long term, this process of shifting
too much risk on to contractors who must accept it in order to stay in business will
gradually reduce the available number of contractors tendering for work. All their
competitors will have been put out of busin