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Preface and Acknowledgements

This book was first planned at the time when the ‘Convention on the Future
of Europe’ was drawing to its conclusion. Most of its chapters were drafted
during the IGC period and the half-interrupted ratification process. It was
finally completed at the beginning of 2007, when the ‘reflection period’
seemed to come to a close, and the German presidency of the European
Council manifested the intention to inject new life into the moribund ‘Treaty
establishing a Constitution for Europe’, even though this may eventually be
presented as a treaty on institutional reform rather than as a constitution.

The book, like the Constitutional Treaty itself, has therefore gone through
several phases and upheavals (more, perhaps, than we might have wished).
Indeed, it is always difficult to write with a moving object in view. But, as we
hint in the title and make clear in the rest of the book, rather than being con-
cerned with the EU Constitution as an end-product, in this book we focus on
the political process through which the EU has attempted to give itself a for-
mal and comprehensive constitutional text – though in the form of a treaty.
Our real object of study is not the EU Constitution, but EU constitutional
politics, and in particular the Convention as a ‘moment’ in the ongoing con-
stitutionalisation of the EU.

As we suggest throughout the book, this ‘Convention moment’ has a
meaning of its own, albeit a contested meaning, but one that should not be
overlooked, even though it may end in a ‘defeat’ of the Constitutional
Treaty. The EU does not (yet) have a formal constitutional text, but, warts
and all, it has had its first public constitutional debate. In this respect, the
‘Convention on the Future of Europe’ represents an important ‘moment’ in the
ongoing constitutionalisation of the European Union, and as such deserves
being studied in its own right. This book is a contribution to that study.

Authorship

This book aims to be a co-ordinated study of the Convention moment from
different perspectives. Throughout the phases of conception, drafting and
revising, we have collectively discussed its shape and content. As a book, it
has therefore six authors. But its parts are the responsibility of the individual
authors, as indicated in each chapter. Although the scope and the under-
lying argument of the book have a fundamental unity and coherence, in treat-
ing different aspects of the Convention, of its context, and of its aftermath,
individual authors have followed different approaches and occasionally
taken different positions. We make no apology for this, since imposing a sin-
gle line of argument might have prevented us from exploring our subject in
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full, and from different perspectives. Hopefully, the overall effect succeeds in
offering a broadly unitary picture, as that produced by the differently
coloured pieces of a mosaic, rather than by the neat brushstrokes of a hyper-
realistic painting.

The book originated as part of a European research project financed by the
Fifth Framework Programme of the European Commission. The general
theme of the project was ‘Citizenship and Democratic Legitimacy in the
European Union’ (CIDEL), and was co-ordinated by ARENA at the University
of Oslo. As part of this project, a number of researchers from various coun-
tries worked on constitutional issues and constitution-making in the EU.
This book is one of the products of that research, and emerges from the work
done by a group of researchers connected at different times to the University
of Exeter, and co-ordinated by Dario Castiglione. Although not formally
linked to Exeter, two of the authors, Emanuela Lombardo and Nieves Pérez-
Solórzano Borragán, also shared an interest in the research, and agreed to
join in the production of a collective book.

A note on terminology

Although this book is part of a specialised literature on European constitu-
tionalism and constitution-making, its presentation and terminology are
easily accessible to the general reader. Most of the more specialised termin-
ology is easily accessible from the context, and reproduces standard under-
standings available in the literature. However, a few clarifications on how we
use this terminology may be in order.

For a general clarification of the different meanings attributed to specific
terms, within the general family of concepts of ‘constitution/constitutionalism’,
we refer to what is said in Chapter 1. Most of these terms are contested, so
there is no agreed definition. The context will usually indicate the precise
sense in which they are meant in different chapters. The sense in which we
use ‘constitutional politics’ in the title of this book has already been indi-
cated at the beginning of this Introduction and is further discussed in
Chapter 1. A number of chapters refer to the more specific opposition
between normal and constitutional politics in a normative sense. This distinc-
tion has become common currency in the constitutional literature thanks to
the influential work of Bruce Ackerman (1991); its normative purchase is dis-
cussed in Chapter 2, though in other parts of the book it is used as shorthand
for a broad distinction between a more ‘deliberative’ and an interest-based
kind of politics. By ‘documentary’ constitution, an expression which appears
in a number of chapters, the more narrow sense of the constitution as a ‘docu-
ment’ is meant. Given that part of the argument about the ‘constitutional-
isation’ of Europe relies on a broader sense of the constitution as an organising
norm/structure of either the polity or the legal order, the reference to a move
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towards a ‘documentary’ constitution in the EU refers to the more specific
attempt to fix that norm/structure in a single text.

The title of this book refers also to a ‘Convention moment’. In some of the
constitutional literature, the idea of a ‘constitutional moment’ is closely
associated with that of ‘normative’ politics, and the way in which political
mobilisation in and through a particular moment gives political action a con-
stituent force. The relevance of the idea of a ‘moment’ (as opposed to a more
diffuse idea of constitutional foundations through time) is discussed in both
Chapters 2 and 11. These chapters refer to ideas of an ‘embedded’ constitu-
tion and the ‘living law’ respectively, as understandings of the constitution
as developing through time, rather than foundational events. (The expres-
sion ‘living law’ tends also to suggest an intrinsic correlation between the
constitutional and the legal order.) When we refer to the ‘Convention
moment’, therefore, we wish to indicate the possibility that the Convention
on the Future of Europe worked, or might have worked, as the central event
in a European constitutional moment. This, however, is only a suggestive
use of the idea, for there is no a priori assumption on our part that this was
indeed the case. Most of the book is meant to investigate whether such an
interpretation stands scrutiny.

Throughout the book we also use expressions such as ‘Convention experi-
ment’ (occasionally ‘experience’) and ‘Convention method’. The former is
usually meant as a more ‘descriptive’ way of referring to what the
Convention meant as part of the EU constitutionalisation process. Although
it makes implicit reference to the more normative use of ‘Convention
moment’, it mainly wishes to indicate that the Convention represents a par-
ticular experience/experiment in the history of European integration.
‘Convention method’ is used in a more generic sense, as the combinations of
methods and principles associated with the use of a ‘convention’ as a way of
either writing or drafting a constitutional text. Part of the intention of this
book is to explore whether the ‘Convention experiment’ either produced or
followed a ‘Convention method’ that may have wider significance for the
future constitutionalisation of the EU.

When in the book we talk about the ‘Convention’ we refer to the
‘Convention on the Future of Europe’ established at Laeken. (For a more pre-
cise history of how this came about, see Chapter 3.) But in a number of
places (and particularly in Chapters 3, 7 and 10) we also talk in some detail
of the previous Convention, the one that drafted the ‘Charter of
Fundamental Rights of the European Union’, eventually proclaimed at Nice,
but not as yet officially integrated within the EU official legal provisions. In
such cases, we refer to the former as the ‘Constitutional Convention’ and to
the latter as the ‘Charter Convention’.

Finally, we normally refer to the members of the Constitutional
Convention as the conventionnels (as they themselves did) rather than the
clumsier ‘members of the Convention’. We use a variety of expressions to
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refer to the ‘Treaty establishing a Constitution for Europe’, including
‘(European) Constitution’ and ‘Constitutional Treaty’. The use of one or the
other expression has no particular meaning, apart from a stylistic choice,
depending on the context. All of them refer to the same document, approved
by the IGC and signed by the heads of states and governments and the foreign
ministers in October 2004 (see Chapter 12). When this document is quoted,
it is referred to as ‘TCE’. This document is different (as argued in more detail
in the concluding chapter) from the text elaborated by the Convention, which
is normally referred to as the ‘Draft (Constitutional) Treaty’ or the ‘Draft
Constitution’. This is abbreviated as DCT when quoted in our book. In general,
when discussing issues of substance, we have preferred to quote from the
TCE, unless we were making a specific point on the text or provisions agreed
in the Convention. When quoting documents prepared by or submitted to
the Convention, we refer to the Conv. Docs as accessible for the time being
through the web-site (www.european-convention.eu.int). The decision to keep
a variety of terms reflects common usage in the literature and in more popular
publications. Indeed, it also reflects the inherent ambiguity of these docu-
ments, half ‘treaties’ and half ‘constitutions’, a point germane to both this book
and our analysis.

Interviews and questionnaires

Part of the research for this book is based on interviews with conventionnels
and other participants in and observers to the Convention. This concerns
Chapters 3, 4, 5, 6 and 8 in particular.

The analyses for Chapters 3–5 (and to a certain extent Chapter 6) are in part
based on twenty-four semi-structured interviews with Convention members,
as well as background conversations with several other actors involved in the
process of drafting the EU Constitution in the Convention. All but one of
the twenty-four interviews with Convention members (list available from the
authors) were carried out during the lifetime of the Convention in the context
of the EU-supported research project, Citizenship and Democratic Legitimacy
(CIDEL). The interviews were based on a flexibly adapted set of open questions
which were aimed at inducing the interviewee to communicate his or her
visions on a broad range of issues connected with the role and purpose of the
Convention, its working methods, the interviewee’s own role in the process,
and his or her evaluation of a number of issues related to the draft EU Con-
stitution. The general aim in selecting the interview partners was to include
as broad a balance of views as possible from within the Convention. The choice
of interviewees also reflects the effort to ensure, within the limits of the over-
all small number of interviewees, a rough proportionality among the three
Convention delegations (national parliaments, national governments and
the European Parliament), between party groups, between small and large
countries, and to reflect a wide spread of nationalities.
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The empirical research for Chapter 6 was partly based on the interviews
discussed above (in which questions about the language regime were asked),
and supplemented by five further interviews in December 2003 with key
actors in the Convention secretariat, including two of the eleven Convention
redacteurs (drafters), one of the principal language service organisers, and experts
in translation and interpretation. These interviews were semi-structured, and
focused around themes such as trade-offs between ideals and pragmatism, 
as well as detailed questions about assumptions, organisation and problems
encountered.

In relation to the methods employed in the chapter on civil society
(Chapter 8), an internet questionnaire was circulated at the beginning of 2003
targeting organisations that contributed to the Forum on the Future of Europe,
in particular individuals who acted as representatives of Contact Groups in the
Public Hearings on civil society that the Convention organised on 24 and 25
June 2002. The aim of the questionnaire was to gather information coming
from direct participants in the Forum and Hearings, both on the type of inter-
action that the Convention had been able to establish with them and on their
own satisfaction with the process and outcome of the consultation. The ques-
tionnaire included twelve open-ended questions, and was sent to forty organ-
isations belonging to the following Contact Groups of civil society: social
sector, environment, academia and think tanks and citizens and institutions,
regional and local authorities, human rights, development, and cultural sector.
Six people answered the questionnaire on behalf of their organisations.
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Introduction: a Convention 
Without a Constitution?

1

This is a book about European political constitutionalism and the ‘Convention
on the Future of Europe’ (hereafter, Convention). This may require some
explanation both on the approach of this book and on its purpose. We start
with the latter, since the main object of our analysis – the setting up of the
Convention, the way in which it worked, and its significance and impact – may
strike readers as a ‘historical’ rather than a ‘political’ topic. Moreover, it may
seem as if this is the history of a failure. For, at least at the time of writing,
the Convention’s efforts have not materialised into a Constitution.

So, this was a Convention without a Constitution. Does it matter? Part of the
purpose of this book is to show that it may not, or at least not in the sense that
many think. It is one of the central contentions of this book that the end
product is not all that matters in the story of the Convention, and that, indeed,
what the Convention in itself represented and how it operated are very much
part of this story. Besides, and this is another central contention of the book,
this is a story in progress. The Constitution’s obituaries may have been rather
premature in the aftermath of the French and the Dutch referendums. As we
argue in the Conclusion, these were powerful blows to the project of giving
the EU a written constitution, while raising significant issues for the European
integration project as a whole, but at the time of writing there is plenty 
of evidence that the question of the European Constitution has not gone away,
and that a political battle is being fought over it. Indeed, there are signs that, in
spite of the remarkable political difficulties faced, the attempt to provide the
EU with a constitutional text is still on the political agenda – albeit in the likely
form of a more traditional ‘treaty’, playing down its more ‘constitutional’
features. This was one of the declared objectives of the German presidency of the
European Union for the first semester of 2007, as also agreed by the member
states in the Berlin Declaration signed on the occasion of the 50th Anniversary
of the Treaty of Rome.

Moreover, recent European polls show that in countries where the ‘Treaty
establishing a Constitution for Europe’ has not yet been approved, the majority
of citizens (53 per cent) are in favour of an EU Constitution. This is also true
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2 Constitutional Politics in the EU

in France and the Netherlands, where the percentages of those in favour of
the EU giving itself a Constitution have increased since the referendums that
rejected the Treaty took place (Eurobarometer 66: Autumn 2006). Although
these figures do not guarantee that the Constitution will be eventually
approved, they are a general indication that the constitutional issue is an
important aspect of the European political agenda in ways that it was not before
the establishment of the ‘Convention on the Future of Europe’. In this sense,
the Convention represents a watershed in the history of constitutional politics
in the EU.

Constitutional politics

But there is another sense in which the Convention matters, and cannot be
dismissed as a kind of ‘non-event’. This is because, regardless of whether or not
it achieved its ostensible purpose of producing a Constitution, the Convention
represents an important moment in European constitutional politics. Indeed,
the other main purpose of this book is to analyse the Convention as such a
moment. This requires some words of explanation of our approach, and of
what we mean by ‘constitutional politics’. As further explained in the section
on terminology in the Preface to this book and in Chapter 1, the phrase ‘con-
stitutional politics’ has various meanings, with overlapping empirical and
normative connotations. Most of these meanings are relevant to various parts
of our analysis, but, as a whole, the book approaches the question of ‘consti-
tutional politics’ by taking it in the sense of the ‘political’ process through
which constitutions are made. This is the meaning in which we intend the
title of this book to be understood, for we study the Convention as a ‘moment’
of European constitution-making. From this perspective, as the rest of the
book will demonstrate, the study of the Convention as a particular process,
with its own internal and external dynamics, is an important part of the history
and politics of European integration regardless of whether the Constitution
in its present form is eventually ratified.

Most of the chapters in this book analyse the way in which the Conven-
tion operated, how it related to its external referents, and what it meant for the
European constitution-making process. Most of the questions it addresses
have an empirical and analytical dimension, but because of the particular
‘foundational’ elements that are associated with the ‘constitutional’ dimen-
sion of politics, it is inevitable that our analysis deals with normative issues.
This is done more consistently in Part I of the book, and intermittently in
Chapters 10, 11 and 12. But such a dimension is never completely absent from
the horizon of the other chapters. There are two important normative consid-
erations that underlie our study of the Convention and how this has con-
tributed to shaping constitutional politics in the EU. One concerns the nature
of the European Union itself, the other the form that constitutional politics has
taken. With regard to the nature of the European Union, our analysis of the
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Convention engages with the analytical, but also normative, question of
whether the EU is still predominantly an international organisation, or
whether it has entirely constitutionalised itself as a ‘polity’. With regard to
the form of constitutional politics, we address the parallel question of whether
the way in which the EU is giving itself a ‘constitution’ reflects (or should
reflect) an intergovernmental method based on separate sovereign powers,
or a more democratic and deliberative method, which presupposes some com-
monality of purposes and interests.

As already said, the book as a whole offers both an empirical and a norma-
tive analysis of the Convention. But, overall, the message that the book conveys
about these two questions is that the Convention represents a further
moment in the transition of the EU from an international to a more supra-
national entity, from an intergovernmental to a more deliberative way of con-
ceiving constitutional politics. And yet – and this is also part of the message
that the book seeks to convey – these transitions are neither completed nor
uncontested. In fact, the Convention is part of a longer and ongoing story,
and this is why a study of it matters.

Fifty years on from the Treaty of Rome 

It is perhaps significant that the current phase of European constitutional
politics, and the ‘crisis’ it has generated, comes more or less at the time of the
50th anniversary of what could be considered as the first ‘constitutional’ text of
the European Union/Communities, this being the Treaty of Rome of 25 March
1957. From such a perspective, the Convention may be considered as part of
a broader process of change and continuity in EU constitutional politics.

The anniversary of the signature of the two Treaties of Rome (the EEC Treaty
and the Euratom Treaty) may also remind us that, in its fifty-year history, the
European integration process has gone through several crises. The period
between 1954 and 1957 was characterised by an ambitious attempt, which
eventually came to nothing because of French resistance, to move to a more
integrated Europe via the development of the European Defence Community.
At the time, as now, fundamental questions about the aim and purposes of inte-
gration were asked. The ensuing debate focused on whether integration should
be about grand projects or consist of smaller pragmatic steps; and whether
European integration should be pursued more as part of a liberal economic
project or through an increase in social protection. Perhaps not surprisingly,
some of the political objectives which were eventually formulated during the
Messina intergovernmental conference in 1955 sound very similar to those of
today’s EU agenda: ‘a united Europe . . . seems indispensable . . . if Europe is to
preserve the standing which she has in the world, to restore the influence and
her prestige, and to improve steadily the living standards of the population’.

From today’s perspective, it may be interesting to speculate on how quickly
things changed: from the failure of the EDC project, to the signing of the Treaty
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of Rome. It may also be intriguing to look at the role of political leadership
at both national and supranational levels then and now, and how various
international contingencies helped to shape the course of events. During the
negotiations at Messina and Venice in 1955 and 1956, it became possible to
reconcile different views so as to arrive at a broadly shared view of the main
purposes of the integration process as set out in the Treaty of Rome. Never-
theless, the ‘historical’ significance of the Rome Treaty in March 1957 was
hardly noticed at the time, while the Treaty itself was met with substantial
levels of scepticism (Brunn, 2005: 117–18).

Here perhaps the parallels should end, since, as we argue in the Conclusion,
but also in other chapters of the book, one of the main questions raised by
the Convention, and as yet unresolved by the present constitutional phase, is
the place of European citizens in this process. Indeed, an important question
that we raise at various stages of our argument is whether the circumstances and
forms of European integration have now changed sufficiently for the citizens
of the enlarged European Union to have both a more distinctive voice and role
in its constitutionalisation process, and whether ultimately the Convention
has contributed to creating the conditions for this to happen. This is not the
same question as whether Europe should or should not have a written consti-
tution, but whether the institutional consolidation of the integration process
should be the subject of public debate, or confined to member state govern-
ments and the institutions of the Union.

A brief overview of the book’s arguments

The latter is a question for the future. Most of the book is an analysis of the
Convention and of its place in EU constitutional politics. In Part I we try to
define what constitutional politics means in the EU, and whether the
Convention contributed to the resolution of what can ultimately be described
as the legitimacy crisis, which de facto started at Maastricht. Chapter 1 outlines
different perspectives from which to judge the constitutionalisation of the
European Union, and poses the problem of whether the more self-consciously
open form of constitutional discourse and constitution-making embodied
by the Convention experiment can be justified. Chapter 2 addresses the
more specific problem of the nature of the ‘Constitution’ and constitutional
legitimacy in the EU, and whether the Convention should be conceived as a
moment of founding of the EU polity or as part of a more diffuse process of
constitutionalisation. Part I is therefore an attempt to contextualise the
Convention in the broader discourse of European constitutionalism. In
doing so, it argues two things. First, that seeing the Convention as an isolated
moment, as many of the critics and some of the supporters tend to do, misses
the point that constitution-building in Europe has been an ongoing process
for some time, and that this is only one of the forms that it takes. Second,
however, that there is no inevitability to formalising the constitutional acquis
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in a written document, but that such a move inevitably carries an interpret-
ation of the future of the integration process, which in Europe remains a deeply
contested issue.

Part II is more directly an analysis of the Convention itself. Chapter 3 offers
a more historical contextualisation of the Convention, by showing how 
it relates to previous episodes of constitution- (and treaty-) making in the
European Union/Communities. Such a foreground of the Convention experi-
ment allows us to understand it as a moment of continuity with the past 
history of political integration, but also to appreciate the way in which it
operates as a rupture of that same history. Chapters 4 and 5 analyse the forma-
tion of the Convention and the way in which it operated. Chapter 4 concen-
trates on the way in which the Convention gave body to the political interests
of the various components of the European polity, and how this embodiment
allowed it to operate politically in between the supranational and intergovern-
mental institutions of the EU. In spite of falling short of many standards of
democratic representation, it is suggested that the Convention offered the
opportunity for the process of constitution-making in Europe to become more
open and more responsive to a wider range of interests and opinions in
European society. Chapter 5 turns the attention to the so-called ‘Convention
method’ both by describing the way in which the Convention deliberated
and arrived at its conclusions, and by trying to find out whether such a ‘method’
has something distinctive in it, which makes the Convention different from
past experiences of constitution-making in the EU. In many respects, the
‘Convention method’ reflects a shift towards a more deliberative and majori-
tarian, as opposed to bargain-based and intergovernmenal, way of conceiving
the constitutionalisation process in the EU. However, its practical application
and the political conditions in which the Convention operated were fraught
with difficulties and contradictions. Overall, the picture that emerges is one
of cautious innovation. The ‘Convention method’ may have made a mark 
in the European constitutionalisation process, but it has not yet changed it
dramatically.

Part III looks at how the Convention related more generally to European
society. It focuses in particular on some of the aspects of diversity characterising
the EU, comprising, as it does, many different nations, histories, cultures, reli-
gions and languages. The latter is at the centre of Chapter 6, which looks at how
the multilingual nature of the EU affected the operations of the Convention,
and the behaviour or attitudes of its members. Chapter 7 asks similar questions
about the role of gender in the Convention, although it focuses as much on
problems of substance as of process, by looking at some of the constitutional
provisions discussed in the Convention, which have relevance to the gender
issue. Chapters 8 and 9 look at the role that civil society and business organi-
sations played as part of the Convention. Although there were no official
members of these organisations in the Convention, the Convention itself
provided for some form of representation for such organisations with the aim
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both of increasing its visibility to European society, and of better reflecting the
interests and views of society at large. These chapters assess how successful
the Convention was in these two objectives. The final chapter (Chapter 10)
of Part III looks at how the Convention dealt with the tricky problem of the
values embodied by Europe, and the implications of engaging in this kind of
discourse within the present process of constitution-making, insofar as it has
the potential of both uniting and dividing the EU polity. From a more substan-
tive perspective, all chapters of Part III offer as much of a mixed assessment
of both the operating methods and the results of the Convention as that
offered in Part II. Indeed, because of its relative openness and transparency,
the Convention better reflected the diversity of European society within the
constitutionalisation process, but ultimately this remained a process directed
and controlled by the institutional players. Its capacity for innovation remained
circumscribed to the form rather than affecting the substance of the Consti-
tution or the democratic legitimacy of the entire process.

Part IV, finally, concludes the book by making an assessment of both the
legal and political impact of the Convention. Chapter 11 looks at the way 
in which the particular moment of constitution-making relates to the more
diffuse way in which the EU legal corpus has developed. This chapter returns
to some of the problems discussed at the beginning of the book, by raising
the question of whether a written constitution is all that there is to the con-
stitutionalisation process. In fact, it suggests that even in its draft form the
Constitution interacted with the way in which community legislation and
judicial interpretation shape the ‘living law’ of the EU. The suggestion is that
the constitutionalisation process is a fluid and dynamic one, which depends
as much on its constitutional formalisation as on the way in which the law
is shaped and interpreted by the judges. Chapter 12 deals more directly with
the immediate aftermath of the Convention, by analysing the relationship
between the Convention and the IGC, and the following (and more dramatic)
phase of ratification. It looks at how the work of the Convention impacted
on these later phases, and what all this may mean for constitutional politics
in the EU. The overall assessment is that in the course of moving from the
Convention phase to the IGC, more traditional and intergovernmental prac-
tices came to the fore. This was partly inevitable and also a reflection of the
mixed nature of the EU, still divided between intergovernmental and supra-
national modi operandi. More ominously, the ratification process highlighted
the still unresolved issue of democratic legitimacy in the EU, and how this can
be addressed, if at all, at a more constitutional level. This, of course, is an issue
on which future events will shape our understanding of the past. We hope,
however – and this is partly the rationale for this book – that our understand-
ing of the present may give us some of the intellectual instruments through
which to shape the events of the future.

6 Constitutional Politics in the EU
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Part I
The Convention as a Moment of EU
Constitutional Politics

9781403_945235_03_cha01.qxp  9/27/2007  13:54  Page 7



This page intentionally left blank 



Introduction to Part I

9

During the last ten years at least, a considerable literature on constitutional
politics and constitutional law has emerged as part of the academic research on
the European integration process, contributing to a continuing focus of atten-
tion on issues of legitimacy and on the normative underpinnings of the polit-
ical, legal and administrative system comprising the EU and its Communities.
But only in the last four to five years has the issue of constitutional politics
become a real political issue in the EU. The decision to establish a Convention
for the drafting of the EU Constitution seemed at the time the beginning 
of European constitutionalism’s end-game. Although everyone was aware
that there were a number of formidable obstacles along the path – the British
referendum being the most obvious candidate for this role – it seemed that
the Constitution, or the Constitutional Treaty as it came to be called, would
eventually be approved. With the advantage of hindsight, we now know that
the path of EU constitutional politics is far more complex than even sceptics
were predicting several years ago. Indeed, as already suggested in the Intro-
duction to the book as a whole, it is the intention of this book to show that
the Convention should be considered as a ‘moment’ in a longer and far from
linear process of constitutionalisation. The EU ‘documentary’ constitution
may be moribund, and indeed the EU may never have a constitution in its
most traditional sense, but the issues that lie behind it and the discussions
that have surrounded both its drafting and the halted ratification process are
very much alive in Europe.

The main object of Part I is therefore to provide the context within which
we can make sense of the ‘Convention moment’. This requires a discussion
of the nature of constitutional politics in the EU. Chapter 1 starts by address-
ing the conceptual difficulties that are intrinsic to constitutional politics,
particularly in a transnational setting such as that of the European Union. It
then goes on to sketch various narratives of how ‘constitutional politics’ has
emerged in the EU. At the centre of these narratives of constitutionalisation
there is the question of the emergence of a constitutional order and what this
entails. Indeed, the identification of what is meant by ‘constitutional order’
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10 The Convention as a Moment of EU Politics

and its main characteristics provides a meaningful battleground for what can
be called constitutional politics. The concluding part of Chapter 1 sets up
the question of the legitimacy of the constitutional order at a European
level. This question is inevitably bound up with the issue of divided sover-
eignty, which is still the stumbling block for any discussion of legitimacy
and democracy in the EU. Whereas many believe that giving a ‘documen-
tary’ constitution to the EU is a way of cutting the Gordian knot of sovereignty
in Europe, this chapter suggests that there is a certain circularity between
sovereignty and legitimacy in the EU, and that the very exercise of writing a
constitution needs some form of legitimacy.

The issue of what makes the EU constitutional order legitimate is discussed
in more detail in Chapter 2, which engages with both the idea of the ‘supra-
national constitution’, and that of the normative character of the constitu-
tionalisation process. This implies a discussion of the distinction between
constitutional and normal politics in the European context, and of the sources
of constitutional normativity. In particular, Chapter 2 focuses on whether the
normative force of the constitutional order is the result of the generative
properties of a certain form of constitutional politics, or whether it depends
on the general nature of the constitutional order itself. In other words, whether
a legitimate constitution for Europe is the direct result of the actions and
intentions expressed through a constituent moment, or of the process through
which the constitution (and its application) affects the life of a polity.

The main conclusion at which Chapter 2 arrives is that the constitutional
order is the result of the complex way in which ‘constitutional moments’
and ‘constitutional process’ interact, and ultimately correct each other. Indeed,
the very distinction between ‘constitutional’ and ‘normal’ politics is prob-
lematic, so that the Convention experiment in the EU cannot be seen as a
‘foundation’ moment with a legitimacy of its own, but should be judged
both according to external criteria of legitimacy, and according to its cap-
acity to contribute to the generation of a European constitutional order. These
are the normative grounds against which it may then be possible to analyse
the Convention experiment, its genesis, its characteristics, its internal and
external dynamics, and its dénouement.
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11

1
Constitutional Politics in the
European Union
Dario Castiglione

One of the problems, perhaps the main problem, that the ‘Convention on
the Future of Europe’ had to face when it set out to draft a constitution was
not so much whether it would succeed in writing a constitution that might
satisfy the majorities of European citizens and all member states; but whether
it could write a constitution at all. The original sin of European constitution-
alism is that it tries to apply categories (those of the constitutional discourse)
that have been developed for polities which have a fundamental element of
political ‘unity’, even though they can take the form of either centralised or
federal states. The European Union and its preceding institutional expres-
sions started life, instead, as a form of international co-operation. As such,
there is an underlying resistance to the very idea of a fundamental political
‘unity’ between the different members of such an organisation. In this sense,
the challenges that the Convention faced were both practical and theoretical,
empirical and normative.

Indeed, for some time legal philosophers, political theorists, theoretically
inclined lawyers and political scientists have contributed to shaping a nor-
mative vocabulary and sharpening the analytical tools for coming to terms
with the fundamental ambivalence of political integration. The central ques-
tion, as already indicated, is that the European integration process has come
to symbolise the crisis of one of the central categories on which modern pol-
itical theorising has rested since Hobbes’s time, namely the distinction between
the kinds of relationships that apply within a state and those that apply
between states. The partial breaking down of such a distinction has important
consequences for how we think of politics itself and of its interlocking
domains.

It is for these reasons that an understanding of the Convention consists
not only in questioning whether writing the EU constitution was a way of
making the European Union more legitimate, efficient and democratic; but
also whether the very writing of an EU constitution was either possible or
legitimate in the first place. We start, accordingly, by trying to clarify some
of the central categories that apply to constitutional politics in the EU.
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12 The Convention as a Moment of EU Politics

The meaning of constitutional politics

If one examines the current uses circulating in the different academic
branches of literature on the European Union, one finds that ‘constitutional
politics’ has no settled meaning. One of the available meanings takes consti-
tutional politics to be an aspect of ‘judicial power’ (Stone Sweet, 2000). This
derives from the defining role that the written constitution and the process
of judicial review of legislation have acquired in many modern democracies,
following in particular the American model, but with reference also to a
number of European Rechtsstaat traditions. The role that constitutional
courts and the process of constitutional interpretation and adjudication play
in limiting and redirecting legislation and policy-making can be considered
intrinsically political, and studied as a form of politics. This understanding of
constitutional politics therefore focuses on the way in which political issues
and policy-making are influenced by the judicial process and by judicial actors,
through means and modes of arguing that are typical of the judicial process
and system, but that, insofar as they operate on substantive policies, can be
considered political in the narrow sense, as determining the substance of the
decisions and not just offering a ‘frame’ or the ‘rules of the game’ for arriv-
ing at the decisions themselves.

A second meaning of constitutional politics takes a reverse view of the
relationship between constitutional reality and politics by looking at ways in
which political action contributes to the creation of a stable structure of rules,
norms and expectations within which ordinary politics operates. The focus
here is on the capacity that political decisions and circumstances have to
determine a higher order of rules and to produce a constitutional structure,
even when this is not formalised as such.

A third meaning, finally, identifies constitutional politics with the more spe-
cific processes of constitution making and constitutional transformation, and
it looks at the particular qualities and normative purchase that political action
has, or needs to have, in order to produce a higher set of rules and laws.

These three meanings of constitutional politics are not in complete oppos-
ition to each other; indeed, they occasionally tend to coincide. For instance,
the exercise of judicial power can be seen as a form of constitution making.
In its turn, constitution making is considered to be successful only if and
when political action generates the background conditions within which a
more formalised document or set of norms acquire true constitutional status.
As we shall see in the course of our discussion, all three meanings are at play
in the way in which the EU has become consolidated in some kind of polity.

The ambiguous meaning of ‘constitutional politics’ partly reflects ambigui-
ties in the use of ideas of ‘constitutionalism’ and the ‘constitution’. In one
sense, constitutionalism is a modern political doctrine. It refers to a series of
principled arguments for the limitation of political power in general and of
a government’s sway over the life and rights of citizens in particular. Although
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one may conceive the means for the limitation of political power in many
different ways, in the course of the last two centuries these limitations and
their underlying principles have been embodied in the institutions and prac-
tices of the modern constitutional state, with a written constitutional text at
their centre (Castiglione, 1995, 1996). By constitutionalism, in a second
sense, one can thus refer to the complex of institutions that characterises a
constitutional regime; a form of state, and an organisation of government,
that is, that embodies the principles of constitutionalism. This double mean-
ing is very similar to that which applies in the case of the term ‘socialism’,
which is used to indicate either the ideology or the political regime – and
occasionally both at the same time. There remain, however, some import-
ant differences between the analytical use of constitutionalism as a regime,
and its normative meaning, so that discussions of European constitutional-
ism and its transformations (Weiler, 1999), may be taken to refer to either
the introduction of some kind of constitutional charter and constitutional
law in the EU system of governance, or to a discussion of what kind of public
philosophy should guide such a form of governance.

Although it would at first appear less evident, the ambivalence in the uses
of the term ‘constitutionalism’ also applies to the understanding of the con-
stitution itself. In a more obvious sense a constitution is, as Paine said, ‘a
thing . . . in fact’: something that has ‘a visible form’, and can be quoted
‘article by article’ (1989: 81). But of course, Paine was here making a point
against the ancient and unwritten tradition of English constitutionalism. Even
though, in its modern sense, the constitution is usually intended as a docu-
ment setting out the higher law (or ‘constitutive’ rules) of a state, by refer-
ence to the constitution a number of other ‘things’ are also intended, such
as the act through which something is constituted, the basic norm according
to which other laws and legislation can be judged, and the structure or inner
characteristics defining a political order.

Such a variety of meanings suggests that different roles are attributed to
the constitution within organised legal and political systems, and that such
roles can be looked at either analytically, as having a function within the sys-
tem, or normatively, as determining how the system ought to work. Thus, to
agree on what a constitution is or does may not be that easy, even when one
takes it to be the linchpin on which the modern constitutional state rests.
This distinction between the functional and normative role of the constitu-
tion is partly the basis of the two narratives of constitutional politics identi-
fied in this chapter, one more concerned with the way in the which the EU
has acquired a constitutional order, the other more attentive to the legitimacy
of such a constitutional order.

There is, of course, as mentioned at the beginning, the added complica-
tion that the EU, and the other institutional forms in which European inte-
gration has temporarily crystallised over the past fifty years, cannot readily
be conceived as having state properties. At least, this is true when we think
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of the state in a traditional way, as consisting (in broadly Weberian terms) in
a unified territorial entity, where the central authority exercises a legal monop-
oly of power, and the citizenry accepts such an exercise as having some form
of legitimacy (i.e. where power does not rest on force alone). In modern con-
stitutional democracies, the constitution (in its various meanings) is said to
play a number of important roles. One such is that of legitimating power,
insofar as it seems to authorise it. A second one is that of conferring unity to
the legal and political system, by acting as the crucial link between these two
systems of social organisation (Luhmann, 1996). A third one is that of ensur-
ing the loyalty of the citizens, by offering itself as a cultural and normative
point of reference for the citizens’ allegiance to the political system and their
identification with the political community.

In each of these three roles, however, the capacity of the constitution to
perform those functions is seen as dependent on the fact that there is some
form of unified structure of power that the constitution helps to put together
and organise in a hierarchical arrangement. This is precisely what is understood
to be lacking at the European level, where certainly at the beginning of the
integration process, and arguably still nowadays, authorisation, legitimacy,
integration, allegiance and enforcement are fundamentally mediated by the
member states. Because of this, the EU reflects the fragmented structure of
power typical of the international system, and not (or not yet) the more uni-
fied and homogeneous one of the constitutional state. In order to talk mean-
ingfully of constitutional politics in the EU (in either its functional or normative
version), it is therefore necessary to make some sense of the divided image of
the EU, as both an international organisation and a polity in the making.
This is the issue which EU constitutional politics cannot avoid.

The emergence of the European constitutional order

One way, the most obvious one, of telling the story of constitutional politics
in the EC/EU is to look at how the European constitutional order has come
to life. Or, as Alec Stone Sweet has put it, how has it happened that the
EC/EU has metamorphosed ‘from an international regime, founded on the
precepts of international law, into a multi-tiered, quasi federal polity’ (2000:
160)? This is hardly an uncontested fact, but even those who embrace the
view that EU politics still operates as an international law regime (Grimm,
1995), or that EU decision-making is in essence intergovernmental (Moravcsik,
1999), must offer some account of the consolidated nature of the Community
legal and institutional order, and of what Weiler has described as the virtual
foreclosure to member states of the exit option from Community obligations
(1999: 31).

Weiler himself has illustrated the emergence of European constitutional-
ism, meant as a constitutional regime, by looking at its ‘geology’, at how it was
first conceptualised from a number of practical and theoretical perspectives
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(1999: 221–37). Following, in a slightly modified form, Weiler’s own charac-
terisation of what he considers the three main approaches during the foun-
dational phase, we here distinguish between historical (an adaptation of what
Weiler calls a ‘doctrine’ approach), legal and political narratives of the emer-
gence of the European constitutional order. These three narratives offer a com-
plex view of European constitutionalisation. We shall look at them in
reverse order.

The neo-functionalist narrative of the 
European supranational order

The political science narrative is probably the least self-consciously constitu-
tional of these three readings, but it offered the first sustained attempt to
identify a new kind of order, as this was emerging from the European inte-
gration process. This version of the constitutionalisation narrative developed
through a series of, often competing, ‘grand theories’ of European integration,
starting with the intellectual breakthrough represented by neo-functionalism
(Haas, 1958). This is not the place to reassess that theory and its intellectual
history, but from a more specific constitutional perspective, its contribution
can be summarised under several aspects.

Neo-functionalism entrenched the idea that there was a new, supranational
dimension to politics. Interest formation and mediation were no longer tak-
ing shape exclusively within the two distinct, but mutually supportive sites
of national statehood and the international arena. Moreover, the supra-
national dimension was not characterised by domination, as in the cases of
imperial and colonial relationships, but it was emerging from the inter-
actions of separate social and institutional actors. Such actors operated with
a certain degree of autonomy from the national context, and they found it
convenient to think of their interests and of the scope of their actions as some-
thing reaching beyond the nation-state. As part of their actions, they developed
a series of connections with other groups and institutions from other nations,
who were similarly operating with a more regional political context in mind.
Furthermore, neo-functional theories and analyses propped up the idea of
the new supranational dimension by suggesting that it had a dynamic of its
own based on the concept of ‘spillovers’, and that its emergence was further
reinforced by the very fact that it produced (and empowered) new institu-
tional actors operating at the supranational level. Finally, both the mecha-
nisms of functional development and adaptation, and the relative autonomy
attributed to the supranational institutions overseeing integration, became
part of a minoritarian, but self-conscious, federal strategy for the promotion
of the supranational level as an important, if not the dominant, political
arena.

The partial demise of neo-functionalism, following a number of sustained
attacks on some of its central tenets (Moravcsik, 1999; Milward, 2000) and
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the realisation that its teleology of integration was not consistently and
unequivocally sustained either by empirical analysis or general political
developments, should not detract from the fact that neo-functionalism con-
tributed to the conceptualisation of the integration process, making this and
the European institutions specific objects of analysis. Such analysis has since
been carried forward through other methodological perspectives which,
though rejecting some of the fundamental premises and guiding concepts of
neo-functionalism, have nonetheless taken seriously the emergence of a
supranational space and the autonomous role played by some of the European
institutions. Neo-institutionalism, multi-level governance, and in a way con-
structivism, have offered a more nuanced way of conceiving the interactions
between the national and the supranational levels, and how it is this mixture
of levels, of institutional and normative constraints, and of competing con-
structions of political meaning that determines the constitutional underpin-
ning of politics in the EU and the countries comprising it.

Judicial constitutionalisation

In spite of the increasing attention showed by political scientists to the struc-
tural elements in European integration and politics, a constitutional discourse
was relatively slow to emerge in this literature. This may have something to
do with the general inattention towards constitutional matters in much of
political science and political theory for several decades after the middle of
the twentieth century (Bellamy and Castiglione, 1996). Not so amongst the
lawyers. The second, and arguably the most influential constitutional narra-
tive, is the one focused on the emergence of a new legal order at the European
level, and how particularly the European Court of Justice was instrumental
in fixing both its character and the way in which such a supranational legal
order related to that of the member states.

The story of the so-called ‘judicial constitutionalisation’ has been told
many times, and in a variety of forms, but its basic outline is undisputed
(though its significance remains contested). At the centre of this narrative of
constitutionalisation there is the action of the European Court of Justice
(ECJ) and how this, in the often quoted words of Eric Stein, ‘fashioned a con-
stitutional framework for a federal-type structure’, while working in ‘benign
neglect’ from its basis in ‘the fairyland Duchy of Luxembourg’ (1981: 1). The
constitutional order, in this case, is not (at least on the face of it) the product
of a slow evolutionary process, as conceived from a neo-functionalist per-
spective; nor is it the sedimentation of institutional logics and the way in
which these both constrain and produce path-dependency. The constitu-
tional order emerges instead as the by-product of a piecemeal, but purposive
process of rationalisation of the legal system through case law, in which the
Court plays a pivotal role in its dealings with private litigants and national
courts.
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The assumption here is that the de facto legal system emerging from the inte-
gration process, the acquis communautaire, was given constitutional shape by
the establishment of a series of ordering principles of European jurisprudence.
These principles are usually identified as the supremacy, and the direct effect doc-
trines (De Witte, 1999); though one may also add pre-emption and the protec-
tion of human rights (Mancini, 2000: 7–14; Weiler, 1999: 22–5), and in a later
period indirect effect, and governmental liability (Stone Sweet, 2000: 163). Most of
these doctrines are associated with particular legal cases and how the ECJ’s rul-
ings over them have become the cornerstones of the new constitutional order.

To deal only briefly with supremacy and direct effect: the doctrine of supremacy,
first established in Costa v ENEL (ECJ, 1964), maintains that community law
has primacy over national law in view of the obligations that member states
have incurred through agreements signed with other member states at the
European level, and that national legislators cannot therefore legislate in a
manner that is inconsistent with such agreements, while national judges
have a ‘duty to disapply’ (De Witte, 1999: 190) laws that may undermine
such binding agreements. The doctrine of direct effect, first formulated in the
Van Gend en Loos case (ECJ, 1963) just before the Costa case, established instead
the applicability at the national level of various Community legislative and
regulative acts (‘regulations’, ‘treaty provisions’ and ‘directives’). This would
hold true even in those cases where national authorities either failed to make
provisions for such application in a reasonable time, or where the national
law clashed with the spirit of the directives and regulations. Although the
two rulings of the ECJ (and others that have followed along the same path)
remain controversial in their justification, their combined effect has been to
suggest that there is a common legal order at the European level and that
this has a kind of hierarchical structure that makes it similar to that which
applies at the national level.

There is an interesting ambivalence in this understanding of the judicial
constitutionalisation of the EU. On the one hand, it is clear that the consti-
tutional order so conceived, as a coherent system organised around a num-
ber of key principles and doctrines, is the product of ‘judicial creativeness’;
on the other hand, the action of the ECJ is presented as nothing more than
the rational interpretation and coherent systematisation of principles
already included in the acts and intentions of the national governments and
the political actors who promoted and signed the EC/EU founding Treaties,
thus giving form and direction to the process of integration. The fact, of
course, is that the difference between judicial ‘creativeness’ and judicial ‘ratio-
nalisation’ depends on how one interprets what Stein called ‘benign neglect’,
and on whether one assumes that such neglect has persisted over time, from
the foundational phase of the 1960s and 1970s until nowadays (cf. also
Weiler, 1999: 191–2; De Witte, 1999: 194–8).

The relationship between the kind of constitutional jurisprudence defined
by the ECJ, and the way in which this has been viewed by member states’
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governments and parliaments, as well as by ordinary and constitutional
courts at the national level, is an exceedingly complex story; but posing the
problem in these terms makes it clear that the view of judicial constitution-
alisation as the single-handed product of the ECJ is an over-simplification
into which both supporters and critics occasionally tend to fall. In any case,
the view of the Court as the actor unpacking the logical implications of the
intentions of the Treaties’ signatories, and of the ‘fact’ that the Treaties them-
selves have created ‘a Community of unlimited duration’, with ‘real powers
stemming from a limitation of sovereignty or transfer of powers from the
States to the Community’ (ECJ, 1964: 593), is something that must necessar-
ily rest on a particular reading of the history of treaty-making in the EC/EU.
This is indeed the third narrative that was referred to at the beginning – the
one dealing with the chronicle of the formal and political acts through
which member states have locked themselves into the integration process.

From the treaties to the constitution?

At the centre of this narrative there is the conceptual distinction between
treaty and constitution, an issue to which we shall return later from a more
theoretical perspective. For the time being, we may look at the issue from a
more historical perspective. Indeed, such a historical reconstruction is at the
centre of Chapter 3.1 Here, we shall only attempt a summary overview to
assess its broad significance. The historical view seems to suggest that consti-
tutional development in the EU/EC should be conceived as a linear evolu-
tion from ‘treaty’ to ‘constitution’, as the effect of cumulative developments
from economic to political integration. In fact, a closer examination of the
various phases seems to undermine such an image, offering a much more
complex picture of changes and continuities.

The nature of the organisational structure within which to frame the process
of European peaceful co-operation after the Second World War was a matter
of contention and experiment from the very beginning. The rhetorical
appeal to the idea of a ‘constitution’ was there from the outset. This emerged
in between the lines of numerous official documents and declarations, and
motivated a number of failed attempts to establish a more solid ground for
political co-operation. In spite of the difficulty that the more radical federal
project encountered in the Europe of the 1950s, the Treaty of Rome made
explicit reference to the aim of an ‘ever closer union’, thus making the point that
its underlying aspiration went beyond that of a common international treaty.
Such a reading of the early beginnings paints a picture of competing projects
rather than slow piecemeal evolution, as indicated by the neo-functionalist
narrative. One the one hand there was the consolidation of federal aspirations,
which had already emerged in interwar Europe; and on the other, the polit-
ical realism of member states’ governments and political elites at large, who
by the end of the 1950s saw with increasing scepticism some of the federal
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ambitions underlying co-operation, which they also perceived as a threat to
their own positions of power.

The evident impracticability of a federal project contributed to the shifting
of the focus of economic co-operation towards more functional instruments
and piecemeal agreements. This, however, did not stop the formation of a basic
institutional structure mixing intergovernmental and supranational institu-
tions, a structure that has remained in place to the present day. Increasingly,
the process of treaty-creation saw the involvement of other political actors
besides national governments. This process acquired a somewhat self-reflexive
nature, and gave voice to supranational interests as these became progressively
embodied by the European institutions. So, both the institutional structure
and the way in which the integration process progressed became a site for
the redefinition of the public interest from an exclusively national basis to
one where supranational elements started intruding.

Although for a long period throughout the 1970s and part of the 1980s no
new major ‘constitutional’ initiative seemed to emerge, the period was one
of development and consolidation of the supranational dimension. Issues
like the extension of qualified majority voting, the role played by the more
distinctively elected institutions such as the Parliament, the more explicit
recognition of a solidaristic component in the enlargement of the communi-
tarian institutions to other European countries, or the increasing perception
that the integration project needed to get closer to the citizens – all such
issues testify to the fact that there was more to the EC than a series of inter-
governmental treaties. The very logic of market integration seemed to
require the (partial) abandonment of the unanimity principle, and the con-
struction of a European-wide collective interest in a number of policy areas.
As a consequence of such attempts at redefining the boundaries within
which to consider common interests and hence common policies, the ques-
tion of the democratic nature of representation in the European institutions
started to emerge as a widely discussed issue. Moreover, the introduction of
direct elections to the European Parliament in 1979 rather paradoxically
made it more, rather than less, evident that there were unresolved questions
both of political representation and political competence within the institu-
tional structure of the Community. Paradoxically, the more a constitutional
dimension was put in place, the more it seemed that there was a constitu-
tional gap (hence a gap of legitimacy) at the centre of the EU/EC.

By the end of the 1980s, the introduction of the Single European Act, and
the rapidly changing geo-political configuration of Europe, with the collapse
of the Soviet regimes, significantly accelerated the series of intergovernmen-
tal conferences and treaty reforms, which in the past two decades have pro-
foundly changed the relationship between the EU, the member states and
European citizens. From the perspective of the more historical narrative that
we are here considering, the intergovernmental conferences became, or at least
started to be perceived as, the true markers of constitutional development in
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the EU. Over time, the IGCs have become events where some form of genu-
ine negotiation and confrontation over different visions of the future of
Europe have started taking place amidst the more traditional – yet inevitable –
low-level bargaining and log-rolling. By the time the upheavals of 1989 and
the foundation of a new ‘European Union’ in the early 1990s had forced a
more open ‘constitutional’ phase onto the European agenda, European inte-
gration had finally (and perhaps irrevocably) become an issue of genuine
political contestation in almost all member states. In this context, the
Maastricht ratification crisis marked the end of the permissive consensus,
and output legitimacy as the quasi-exclusive basis for an elite-driven integra-
tion process, even though, as had happened in previous occasions, this did
not produce a clear move towards a more defined constitutional project. At
Maastricht, and at the following IGCs, the contours of the project for polit-
ical integration remained undefined; even though monetary unification, the
formation of a definite common framework for macro-economic policy, and
enlargement to the post-communist countries provided a historical opportun-
ity for doing so.

In spite of all this, and in spite of the more cautious attitudes triggered by
the popular reactions to Maastricht, the age of constitutional politics seemed
to have finally dawned on Europe. Thus, a political debate on the ‘future of
Europe’ became inevitable, something that was reflected in the not always
successful attempts to broaden participation in the process of institutional
reform of the Union. Such an attempt could be considered as a way of finding
new forms of ex-ante legitimacy for constitutional politics in the EU. This
move led to the Cologne Summit, in 1999, to set up a new body (later called
a ‘Convention’) to draft the EU Charter of Fundamental Rights; and eventu-
ally to the Laeken Declaration setting up the ‘Convention on the Future of
Europe’, with the task of defining the EU’s constitutional agenda. One of the
key moments of this more ‘historical’ narrative of European constitutionali-
sation remains of course Joschka Fischer’s speech at the Humboldt University
in May 2000, when the then German Foreign Minister forcefully proposed
an overtly ‘constitutional’ path for the future of Europe. This was followed
by a series of other political speeches along the same lines, making sure that
the Constitution had become a political, and not simply an academic issue.

Fifty years after the early discussions about some form of political integra-
tion, the European political debate had come full circle and acknowledged
the need for an explicit ‘constitution’ within which to inscribe the integra-
tion process. The main difference, this time, was the recognition, at least in
the public rhetoric, that such a development would need some form of direct
democratic legitimacy. This could partly be achieved ex-ante, through the
Convention process; and ex-post through popular or parliamentary ratifica-
tion. With the Laeken Declaration, the EU entered into the most explicitly
constitutional phase of its development yet. It is at this juncture – meant
here in conceptual rather than merely historical terms – that the issue becomes
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no longer that of the nature and effects of the constitutionalisation process,
but that of its legitimacy. It is to this that we now turn.

The supranational constitution and its legitimacy

As the ‘historical’ reading of the constitutionalisation narrative suggests, the
ideas of constitutionalism and of the constitution were present in the polit-
ical debate from the very beginning of the integration process. Nevertheless,
it took some time for the notion that the EC/EU had acquired some kind of,
at least functional, constitution to be accepted. Weiler (1999: 3–9), for one,
has remarked on this inversion of the traditional way of conceiving modern
constitutionalism (but not, of course, of ‘ancient’ ideas of the constitution),
by figuratively making use of the biblical passage in Exodus 24:7, where the
people of Israel are said to have declared their acceptance of the book of
Covenant with the words: ‘we will do, and hearken’. There would seem to be
some incongruence in ante-posing the deeds (‘we will do’) to the act of lis-
tening and declaring one’s willingness to obey (‘and hearken’). In Weiler’s
metaphor, the ‘doing’ stands for the process of material constitutionalisa-
tion, while the ‘hearkening’ represents the legitimate way in which a consti-
tutional order is established: ‘the deliberative process of listening, debating,
and understanding’ (1999: 5). This debate over the sources of legitimacy is at
the core of the much debated question on whether a ‘supranational consti-
tution’ is possible.

Such a question overlaps with the debate on the ‘democratic deficit’ (for a
recent statement on this, cf. Føllesdal and Hix, 2005) and with what has
become the standard account of the way in which the democratic deficit in
the EU has emerged as a consequence of the partial exhaustion, or inadequacy,
of its output form of legitimacy (Scharpf, 1999; Beetham and Lord, 1998).
Indeed, the idea of legitimacy has played an increasingly important role as a
way of linking the theoretical-normative debates with the reality of ongoing
integration (Bellamy and Castiglione, 2003).

At least since the early 1970s the question has been asked of how the cur-
rent system or even further integration could be justified, in particular in the
face of decreasing public support as measured by opinion polls. The realisa-
tion grew that, apart from successful policy delivery (output legitimacy), dem-
ocratic input and probably some kind of social recognition (identification)
were also needed to maintain the legitimacy of the emerging European
polity. Informal constitutionalisation (through the ECJ or the gradual insti-
tutionalisation of certain practices) was increasingly seen as playing an
ambiguous role in the EU’s ‘quest for legitimacy’ (De Búrca, 1996). On the
one hand, it was seen as necessary to develop and consolidate the system,
thus ensuring its continuous functioning. On the other hand, it was criti-
cised for excluding and further alienating the citizens from the process of
integration, also provoking the occasional backlash from the member states
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as the guardians of the democratic interests of their citizens. As more ques-
tions were raised on how to ensure that a European-wide polity could be nor-
matively legitimate, the very idea of democratic legitimacy in supranational
conditions came under scrutiny. The same question obviously applied to dem-
ocratic constitutionalism and the constitution. Indeed, the debate over the
nature of democratic legitimacy in the EU has inevitably got entangled with the
question of whether Europe needed a written constitution (Habermas, 2001).

Does Europe need a constitution?

In a strange way, the discussion about writing the European constitution
took over from where the narrative of the neo-functionalists floundered,
offering a moment of closure to the integration process as it had been described
by the neo-functionalists. The constitution was an obvious, and theoretically
unproblematic, aim for those who conceived the future of Europe in federal
terms. Indeed, the constitution seemed to provide some ‘meaning and pur-
pose’ (Nuotio, 2004) to the integration process, determining once and for all
what has been called its finalité (to this, we shall return in the next chapter).
Since many identified the finalité of the European integration process with
the establishment of a new form of statehood at a supranational level, the
constitution was conceived as the sanctioning of the idea that political inte-
gration was, on the whole, complete. By fixing the structure of internal power,
assigning precise competences at national and supranational level, and
between the various European institutions, the constitution would establish
a new architecture of sovereignty within the EU and its member states. From
such a perspective, the constitution would contribute to making the EU more
legitimate, efficient and democratic. But if the constitution is meant to con-
fer legitimacy to the EU as a state-like entity, where does the legitimacy of
the constitution itself come from? The normative narrative of constitutional
politics becomes therefore embroiled with the discussion of what is the
nature and legitimacy of the ‘constitution’ in supranational conditions.2

This discussion has developed along two parallel lines of dispute, two sides,
so to speak, of the same coin, involving, on the one hand, the identification
of the ‘constituent power’ in the EU constitutional order, and, on the other,
the characterisation of the nature of the foundational document of such an
order: whether this should be regarded as a ‘treaty’ between states, or as a
‘constitution’ of the European people. The German jurist Dieter Grimm has
perhaps been the most authoritative and consistent voice arguing against
the view that the European Union can, at this stage of its development, mean-
ingfully give itself a constitution (Grimm, 1995). Grimm remarks that the
emergence of modern constitutions is intrinsically linked to the way in which
positive law operates at two levels over the public domain. The first level
establishes the legitimate source of state power and regulates the operations
of government. The second level follows from the exercise of state power itself,
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but it acquires force insofar as state power has been bound by the rules set
down at the first level. Grimm argues that this is not the way in which
Community law has operated over the years, and that any attempt to consti-
tutionalise it comes up against the intractable question of who are the ‘mas-
ters’ of the Treaty, the ultimate repositories of sovereignty in the EU legal and
political system, i.e. the true constituent power. According to Grimm, the ‘con-
stituent power’ remains with the member states, who, as actors within an
international system, are not subject to the constitutional discipline typical
of first- and second-order positive law, as it applies in constitutional states,
where instead the constituent power dissolves itself into the ‘constituted
powers’ as a result of the creation of a constitutional order. Grimm’s argu-
ment here is that, due to the dominance of the separate state actors, the EU
legal space lacks the distinctive structural properties of constitutional law.
Attempts to introduce some form of constitutionalisation remain partial and
superficial until the EU can claim some form of self-sufficient statehood inde-
pendently from the member states. According to this view, the European consti-
tution cannot legitimate European statehood and democracy, since it itself
presupposes some form of established statehood.

Even if we assume that Grimm is right in his analysis of the structural lim-
its to be overcome in order for the EU to have a constitution, it could be
argued that the post-Laeken process and the ‘Treaty establishing a Constitution
for Europe’ were meant to create the background political conditions for con-
stitutional politics and constitutional law. This raises the other point of con-
troversy, intriguingly captured by the decision made in the Convention to
mix the languages of international and constitutional law by referring to the
agreed document as both a ‘treaty’ and a ‘constitution’, or as they put it: a
treaty establishing a constitution, where it remains unclear where the ‘text’
of the treaty ends and that of the constitution starts. This linguistic solution,
however, only highlights the problem. As suggested by De Witte (2004a), a
close exegetical analysis of the language of the approved text, and of the for-
mal status of the document itself, seems to support the case that the way in
which the document was both conceived and formulated is entirely within
the tradition and language of international treaty-making, showing the clear
intention of the drafters to confirm, rather than weaken, the position of the
member states as the ‘High Contracting Parties’, who have the power to bind
themselves to the agreements set up in the Treaty, within the limits set by
their own separate constitutional orders. Such evidence, however, does not in
itself seem conclusive, for there is nothing to prevent the possibility that a
treaty may become the basis for a self-contained constitutional order, as 
happened in the German case towards the end of the nineteenth century. In
this respect, the intentions of the framers are of limited guidance. In fact, it
is part of the ‘constitutionalisation’ thesis to suggest that the passage from
an international regime to a constitutional order has been on the whole
unintended.
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But there is another way of putting the sceptical argument against a fed-
eral Europe and against the idea that the EU is already in the position to give
itself a constitution. This is generally known as the ‘No-demos’ thesis (Weiler,
1999). Simply put, this argument suggests that without some kind of unified
people there cannot be democracy – and therefore that any European state
without a European people would necessarily be undemocratic. The issues
commonly raised in relation to the ‘No-demos’ thesis are of three kinds. One
concerns the deliberative presuppositions for democracy to operate. Such pre-
suppositions comprise a diffuse and fairly integrated European public sphere,
a working representative system at the European level, and even more obvi-
ously the ability to communicate and understand each other through a shared
language. Although in some limited and/or rudimentary forms, these elements
are already present in the EU, it is difficult to see how such conditions can
operate beyond the narrow circle of European elites, something that would
make it difficult for a European-wide political system to have a genuine popu-
lar character.

The second issue raised by the ‘No-demos’ thesis concerns the way in which,
in a democracy, people are prepared to accept collective decisions that have
redistributive implications out of a sense of solidarity with the other mem-
bers of the community. The nature and boundary of such solidarity are strongly
contested, but historically in Europe democratic citizenship has developed
in parallel to a solidaristic conception of the national community. A working
democracy at the European level would therefore need some form of con-
nective solidarity to ensure that people were willing to accept as legitimate
the application of the majoritarian principle across a series of important policy
decisions.

The third issue, finally, is that of cultural diversity. Whereas the experience
of democracy within the nation-state has tended to coincide with a certain
homogeneity of the people3 – or, more often, with a nation-building project,
which relied on processes of democracy- and citizenship-formation in order
to get firmly established – in the EU, cultural and national diversity is both
pervasive and tends to be considered a value worthy of being preserved rather
than overcome.

In each of its forms, the ‘No-demos’ thesis once again proposes the ques-
tion of sovereignty and the unresolved (perhaps unsolvable) question of the
nature and role of the constituent power.4 In the experience of national con-
stitutionalism, the ultimate appeal to the demos, as both a unitary and self-
constituting subject (‘We, the people’), has played an important role as the
alleged source of, and the legitimating influence over, the exercise of power
by the political and legal institutions – the ‘constituted powers’. The ques-
tion is whether this self-constituting model can be reproduced at a European
level, in a situation in which the national demoi still cling both to the 
separateness of their interests and to demands for the recognition of their
socio-cultural differences.
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It is here that the issue of the ‘supranational constitution’ comes into its
own. In other terms, if one does not start from the assumption that a quasi-
federal structure is the natural telos of the integration process, how is it pos-
sible for constitutional politics to operate at a supranational level?5 The
answer to this question has taken two main forms, which represent the two
divergent readings of the ‘supranational constitution’. One reading concen-
trates on the idea that the making of the constitution is the result of a consti-
tutional moment; the other reading emphasises the idea of the constitution as
the result of a process of continuous negotiation and interpretation of consti-
tutional law and of the underlying constitutional order – a process that
requires time and that operates at different levels. The issue of the legitimacy
of the European constitution must therefore confront the crucial question
regarding the legitimate way of arriving at such a constitution under the
conditions of supranational politics. 

Notes
1. For this reconstruction, I am indebted to Justus Schönlau.
2. From a federalist perspective, the legitimacy of the constitution is not a real prob-

lem, or at least its legitimacy is no different from that one may attribute to the con-
stitution of a state. There is here a difference between those who think that
European statehood can be easily disjointed from nationhood, and that European
democracy and constitutionalism therefore require a federal-like structure (Mancini,
2000: xxvi), and those who take more seriously the conundrum of constitutional-
ising a supranational entity.

3. This homogeneity is very often idealised and there are many examples of states in
Europe which do not follow this model, such as Belgium, Switzerland, Spain and
the UK.

4. The circularity that the issue of ‘constituent power’ poses to constitutionalism is
similar to that raised by the possibility of establishing a democracy according to
democratic means. In either case, something prior and discontinuous seems to be
presupposed in order to establish a constitutional or a democratic regime.

5. This does not exclude the possibility that Europe’s supranational constitution may
resemble traditional federal constitutions. In fact, this is very likely. The issue here
is not one of substance but of legitimacy. Discussions about the supranational con-
stitution, even when they are in favour of a European constitution, start from the
assumption that this cannot be justified on the basis of an already established
statehood at the European level.
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2
Constitutional Moment or
Constitutional Process?
Dario Castiglione

The European Union at a ‘crossroads’ has been a recurrent image in the
European constitutional debate at least since Maastricht. It was used in the
Laeken Declaration – and of course it has been used since, particularly during
the ‘reflection period’ after the French and Dutch ‘no’ to the Constitutional
Treaty. It is obviously meant to imply that the European Union has reached
a point at which it urgently needs to decide on its future institutional path.1

Miguel Maduro (2003: 74–102) has ironically evoked a very similar image by
comparing Europe to Alice in Wonderland, when she asks the Cheshire Cat
what road to take: ‘That depends on where you want to go’ is the Cat’s answer.
The question is indeed whether Europe knows where it wants to go.2 In the
eyes of many, the Constitution was intended to give such a direction.

But in truth the crossroads image is a misleading one, for it implies the need
to march on in some direction, besides assuming that each of these directions
will lead to some definite destination. Both assumptions are contested. With
regard to the former, the idea of a continuous march forward is generally
known as the ‘bicycle theory’, for which to stop pedalling means falling.
From a socio-economic perspective, there may be a grain of truth in this; for
the single economic market and the introduction of a common currency have
created a context that requires both increasing convergence on a number of
rules and conditions, and common management policies (Hirst, 1995: 47).
But in a broader sense, increasing forms of political integration are neither
inevitable nor unequivocally desirable.

From an analytical perspective, and in contrast with the bicycle analogy, it
can be argued that the European Union has already acquired a more or less
definite institutional shape, which can be sustained in time – or at least for a
considerable amount of time. From a more normative perspective, it is not
unreasonable to maintain that there are as many dangers as opportunities in
the Union’s eventual evolution towards a more definite state-form.3 Such a
transformation may be unfeasible, as supporters of the ‘no-demos, no democ-
racy’ theory clearly imply. And even if feasible, it may be considered unde-
sirable; for it may risk both weakening the institutions of democratic
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accountability, and undermining valuable differences between countries,
while ultimately paving the way for commercial homogenisation and over-
bureaucratic centralisation.

No less contestable and contested are the assumptions made on the pos-
sible end-states of the process of European integration. These are often imag-
ined as either a federal or a con-federal state. But, so far, the European
process has been both open with regard to the forms of integration, and
indeterminate in relation to its historical movement. This reinforces the
impression, partly discussed in the previous chapter, that some of the trad-
itional concepts and categories of our political language have exhausted their
usefulness, with the effect that, while we struggle to understand the nature
and direction of the European march – or in some people’s view, of the pre-
sent status quo (Weiler, 2003a; Moravcsik, 2002b) – we ought to revise the
conceptual instruments through which we interpret it.

As indicated in Chapter 1, this is the case with the idea of a ‘supranational
constitution’, and with whether its legitimacy depends more on a ‘constitutive’
act as expressed in a constitutional moment, or in the more processual ways in
which constitutional law offers a normativity framework for the functioning of
a polity. Such different interpretations of the intrinsic legitimacy of the consti-
tution in a supranational context naturally affect our interpretation of what the
Convention was meant to do and what it actually achieved. They are therefore
part of the normative context within which to make sense of what we have
called the Convention moment, and as such they are discussed in this chapter.

The idea of finalité

It is probably best to start our discussion from the much used, and abused,
idea of finalité politique. This was at the core of Joschka Fischer’s Humboldt
University speech, which, as we mentioned in the previous chapter, gave
political credibility to the constitutional debate. There are different senses in
which this idea of ‘finality’ is deployed in the European debate. Neil Walker
has distinguished seven of them. He suggests, however, that each sense refers
to different processes, appealing to overlapping normative principles and
values (2003). Walker distinguishes between territorial, political, institutional,
purposive (of purpose), social, legal and constitutional finality. At least con-
ceptually, territorial finality is easy to understand. There are, of course, dis-
agreements on where to draw Europe’s borders. Such disagreements depend
as much on geo-political considerations as on different conceptions of the
European Union itself. But there is no disputing that for both functional and
historical reasons the European Communities first, and the European Union
later, were conceived as ‘expansive’ projects, whose concrete dynamics, how-
ever, need halting at some stage.

The other applications of the idea of finality are more problematic. Ideas
of finality in both the institutional and legal domains, for instance, are clearly
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overdrawn. In the European context, both domains have grown piecemeal 
as the functional outgrowth of a complex series of international treaties and
ad hoc policy agreements. The European Union has increasingly developed
its own self-referential ‘order’ (the legal and institutional acquis). As this has
progressively been rationalised and acknowledged by an increasing number
of social and political agents, it has become obvious that some kind of ‘final’
reorganisation (of the institutional architecture) and simplification (of the
large number of legal documents and treatises) are in order. And yet, there is
no political society that can fix its political institutions and the power bal-
ance between them once and for all; nor is there any democratic society that
can fully rationalise and co-ordinate the plurality of legal orders operating
within its own borders. Both institutional and legal domains are continu-
ously in flux, determining and being determined by the changing relation-
ships between the polity and the regime aspects of the political community
(Bellamy and Castiglione, 2003).

In fact, there seems to be an intrinsic contradiction in the ‘language of
finality’, particularly when one looks at its application to the social and
political domains, and to the alleged purposes of the European Union. These
three areas of application are intrinsically linked and they cover what is
often, and more broadly, intended as finalité politique.

In Walker’s classification, their respective meaning is more circumscribed.
By social finality, he intends the question of whether the different peoples
(and nations) of Europe may be able to unite into a single demos. By political
finality, he refers to the question of the state-form of the Union, of whether
this should be functioning as a confederacy (Staatenverbund) or a federation
(Föderation). This was, after all, the main problem posed by Fischer in his
Humboldt speech, echoing the most common understanding of ‘finality’. By
the finality of purpose, instead, Walker refers both to the general objectives and
ideals attributed to the Union, and to its specific areas of policy competence.

The problem with these three kinds of ‘finality’ is that they present a para-
dox. On the one hand, the ‘language of finality’ seems to imply that the quest
for either a ‘final point’ or an encompassing ‘aim’ is part of the attempt to
change the European Union into a self-standing ‘state’ or political community.
On the other hand, it is apparent that in our common understanding of
political communities we make reference to neither a ‘final point’ nor a partic-
ular set of ‘aims’. The claim that political communities make on their citizens’
allegiance is not based on having reached a particular ‘point’ in their own
evolution, nor do they appeal to ‘aims’ that are extrinsic to their own exis-
tence as political communities. Their demand for political and legal obligation
is indeed part of them being, either de facto or by tacit consent, the ‘social
unions’ and ‘communities of fate’ within which their citizens are born and
engage in viable forms of social and political co-operation.4 The point here is
neither about the grounds for political legitimacy, nor the conditions for a
well-ordered society. More narrowly, it is here suggested that there is an inherent
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contradiction in advocating the evolution of the European Union into a fully-
fledged political community while adopting the ‘language of finality’. For the
latter attributes to the Union instrumental qualities, which are usually associ-
ated with secondary associations, whose scope and purposes are subordinate
to those of the political community.

This conundrum is perhaps better explained by paying closer attention to
a linguistic point, also raised by Walker in a footnote to his piece (2003: 1, n. 2).
There is, in fact, a difference of meaning between ‘finality’ as it is used in the
English language and the equivalent term (finalité, Finalität, finalità) in most
of the other European languages. The latter meanings refer to an ‘ultimate
aim or purpose’, while in the English language ‘finality’ refers to the ‘quality
of being final’. Walker suggests that the English meaning has recently
intruded into what was the more traditional, and mainly continental debate
on the ‘ultimate aims and objectives’ (finalité) of the integration process, by
adding to it the sense that the question of integration is now ‘apt for final
resolution – or . . . as having reached the end game’ (2003: 1, n. 2). In his
view, this ‘(mis)translation’ has created some equivocation, thus contribut-
ing to the polarisation of the debate.

All this is probably true, but the mistranslation also points to something
more conceptual. The English meaning of ‘something final’ carries with it
the idea that something is also ‘complete and definite’. Moreover, a subordi-
nate meaning of ‘finality’ in English is that of being a ‘final cause’. With
respect to this, less colloquial, sense, the difference between English and the
other European languages is less marked. Thus, the various meanings seem
to combine and reinforce each other, giving to the idea of the ‘finality’ of the
integration process (its aim, its final and functional causes, its definite and
most complete state) a distinctively teleological undertone, which turns out
to be the truthful philosophy behind the ‘language of finality’ itself.

There is a further paradox here. It regards the way in which the demands
for democratic legitimacy, when presented through the ‘language of final-
ity’, turn out to be based on the very same premises on which the function-
alist method – the Monnet method of making Europe through practical
policies and their spillover effects – rested. Although it is now generally
agreed that more direct legitimacy should partly substitute the output-based
forms of legitimacy associated with the functionalist method, the ends of
the integration process remain the same, confirming the impression that
these are intrinsically (hence teleologically) inscribed in the process of inte-
gration itself. In other words, it is assumed that there was a telos driving the
European integration process from the very beginning. Direct and functional
forms of legitimacy turn out to be different means of an unchanging philos-
ophy of history (Friese and Wagner, 2002). Such an operation tends to ide-
alise, and partly to misrepresent, the nature and history of the functionalist
‘method’ (Dehousse, 2000). Besides, it proposes a curious view of democratic
legitimacy, which forecloses citizens’ options by fixing the political agenda
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in advance of the democratic debate, and predetermines their decision by
putting in front of them the stark alternative between either integration or
decline (J.H.H. Weiler, 2000: 235–8).5

The reason for this paradoxical continuity between functionalism and
‘finalist’ federalism lies perhaps in the erroneous foreshortening of the view
of the various phases of the ‘integration’ experience, into a single process.
This approach fails to distinguish between the conditions and the socio-legal
dynamics characterising different phases of the formation period of the
European Communities and the Union, particularly those applying to the post-
Maastricht period. The latter is inscribed in a new geo-political scenario, which
follows from the collapse of the Soviet regime in Eastern and Central Europe,
and poses new political demands to the nations and peoples of Europe.6 As a
consequence of this over-compressed view of European integration, the vocab-
ulary of finalité (in the more instrumental sense of aims and purposes), which
was originally applied to the evolutionary, and functionally determined
process of socio-economic integration, has uncritically been grafted onto
issues of direct and democratic legitimacy concerning the new demands for
greater political co-operation and social solidarity. It is this confusion that
lies at the basis of the unresolved paradoxes of the ‘language of finality’.

A constitutional moment?

So far, we have not discussed the last type of ‘finality’ mentioned by Walker:
constitutional finality. One reason is that, in a sense, this is derivative from the
others, particularly from the central group of social, political and purposive
finality. In another sense, constitutional finality – meaning by this the achieve-
ment of a constitutional settlement – is, as Walker aptly shows, both a focus and
a catalyst for all other forms of finality. It is not surprising, therefore, that the
idea of a constitution of Europe has been at the centre both of federal projects
of Europe and of the ‘language of finality’. And yet, as is obvious, a constitu-
tion is a ‘beginning’ or a foundation moment, rather than a point of arrival.
The only sense in which it can be considered as the end of a process is when
looked at from a pre-constitutional perspective, as a document or a moment
made possible by the coming to maturation of certain historical and politi-
cal conditions. To be fair, in his Humboldt speech, Fischer did not duck the
issue. When talking of the main reforms that the Europe Union needed in
order to confront the challenges of the new century, he abandoned the lan-
guage of finality for that of renewal: ‘These . . . reforms . . . will only be able to
succeed if Europe is established anew constitutionally. In other words, through
the realisation of the project of a European constitution’ (Fischer, 2000: 27).7

We shall return to the temporal ambivalence – as end-results and new
beginnings – of constitutions and constitutional moments. For the moment,
we shall concentrate on the process of making a constitution from a norma-
tive perspective. In other words, we shall move from the question of whether
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Europe needs a constitution, to what making a constitution means for Europe.
The political and constitutional debate surrounding the work of the European
Convention developed its own dominating image. This was no longer abstract
and generic, like the crossroads, but concrete and historically situated: Phila-
delphia. Was the European Convention the new Philadelphia? The question
normally points at two other distinct questions. More directly: Can the
European Convention have the same kind of impact that Philadelphia had
on the making of the United States? Somewhat implicitly: Can the European
Constitution start a new constitutional model, as the American Constitution
did more than two hundred years ago? Here we shall concentrate on the former
question, but, as will emerge below, the answer one gives to it partly depends
on issues that have to do with the latter.

But to proceed in order, we need first to clear the ground of a number of
confusions that the comparison with Philadelphia gives rise to. The compar-
ison invites two types of judgements that, though understandable from a
political and rhetorical perspective, may be misleading. One concerns the
historical impact, the other the product of the European Convention. The first
comparison is misleading because it asks us to compare events of which we
already have historical knowledge, and whose effects we are able to judge
with hindsight, with other events, of which we can only make a judgement
based on the aspirations of the participants.

Moreover, many of the comparisons are usually based on an idealised view
of Philadelphia as seen through the eyes of successive American generations.
These have often looked back at the work done by the ‘founding fathers’ at
Philadelphia, in the light of the ongoing political process, reshaping consti-
tutional history in their own self-image in the attempt to find a narrative for
American political identity. The ‘meaning’ of Philadelphia is therefore a his-
torically constructed meaning, which transcends the events of the time,
while the ‘meaning’ of the European Convention is still in the making. The
second comparison, that between the text of the American Constitution as it
was approved at Philadelphia and the Constitutional Treaty drafted by the
European Convention, is also misleading from a historical perspective. The
two texts emerge from different sets of circumstances and operate in very dif-
ferent institutional, legal and cultural contexts: both geographically and his-
torically. To assume that texts so far apart in time, space and purpose should
have similar systemic properties is rather naive.8 It reflects a purely idealistic
conception of the ‘constitution’, while overlooking the nature of the specific
challenges posed by the constitutionalisation of the European Union.9

This said, there are ways of making more meaningful comparisons. These
are neither historical nor textual, but normative in character, and mainly
concerned with the process of constitution making. Of course, constitution
making itself can be examined historically, by paying attention to its origi-
nating conditions and to the socio-political dynamics that drive it. It can also
be studied descriptively, by analysing the agents involved in it, the instruments
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and procedures adopted to pursue it, the arguments deployed throughout,
and the kind of documents produced by it. Both perspectives offer valuable
insights for a normative analysis, but in themselves are inconclusive. Nor are
all normative perspectives equally interested in constitution making. Those
that resolve the validity of constitution making into either the unmediated
exercise of ultimate sovereignty (pouvoir constituent), or in the codification of
a superior rationality (rightful norms), have little concern for the normativity
of the constitution-making process itself. In order to establish a normative
framework within which to assess and compare different constitution-making
experiences, one needs to start from a more procedural and open-ended con-
ception of constitutional principles and legitimacy. Such a conception takes
the constitution-making process more seriously, by assuming that it makes a
difference to the normative force (if any) of the constitution.

One particular normative framework through which to judge constitution
making is that recently suggested by Bruce Ackerman (and partly endorsed by
Rawls) in his interpretation of the American experience as a dualist form of
democracy with a two-track law-making process, one for ‘normal’ and the
other for ‘constitutional’ politics (Ackerman, 1991; Rawls, 1993; Bellamy and
Castiglione, 1997). This is a partial re-elaboration of the distinction between
‘constituent power’ and ‘constituted powers’ which was elaborated during the
constitutional debates during the French Revolution.10 According to Ackerman,
normal politics is mainly oriented towards substantive policy-making, while
constitutional politics sets the general legal and constitutional framework
within which the polity functions. But for Ackerman the difference is not
exclusively, and indeed not particularly, one of substance. There are other
important characteristics that need to be in place throughout the various
phases of constitutional politics for the higher law-making function to be
discharged legitimately and with full credibility. These include a deep, broad
and decisive popular mobilisation, capable of articulating its transformative
project in the language of public reason; a sustained period of public delib-
eration; and the elaboration of a coherent set of principles, which can func-
tion as a credible guide for normal policy-making for an extended period
(Ackerman, 1991: 290). These characteristics derive from Ackerman’s own
view of the quality of participation in modern democratic societies.11

According to him, though democracies cannot rely on the full commitment
of their citizens in the ordinary political process, they must nonetheless
expect the citizens to make their own clear (and sovereign) voice heard in
important and decisive moments of politics. These are the moments of con-
stitution making, the legitimacy of which can be tested in relation to their
ability to meet the criteria for higher law-making suggested by Ackerman.

Although his framework is mainly an interpretation and rationalisation of
American constitutional history, at a certain level of abstraction, and as a first
approximation, it can be used to assess whether Europe is living through a
constitutional moment.12 Neil Walker has suggested that what is characteristic
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of constitutional moments, as defined by Ackerman, is the fact that they are
‘marked both by discontinuity and by transformation’ (Walker, 2004b: 368).
This would seem to imply a mere consequentialist approach to constitution
making. On the one hand, constitutional moments are events that mark and
make the difference between two different periods of normal politics; on the
other, they need to make a significant difference. Both elements can only be
judged a posteriori. Moreover, as Walker also remarks, the discrete and trans-
formative character of constitutional politics implies that these moments
should be both relatively rare and brief in duration: moments, indeed.

This characterisation is certainly correct, but perhaps over-stylised. The
duration of the constitutional moments, for instance, may vary greatly. Indeed,
Ackerman notices that the phase of ‘mobilised deliberation’ requires that the
‘movement’s transformative proposals [be] tested time and again’.13 More
generally, in his own characterisation of Ackerman’s position, Walker con-
centrates on the ‘effects’ of constitutional politics, while giving less consid-
eration to its ‘properties’, which, as he nonetheless says, are an important part
of Ackerman’s theory of dualist democracy. Such properties, which as already
mentioned mark off constitutional from normal politics, can be judged as
events unfold, even though they may need to be validated by their capacity
to produce certain kinds of effects for the constitutional moment to succeed. In
fact, Ackerman also contemplates the possibility of constitutional moments
ending in failure, something that occurs in those cases in which the pro-
posed transformations do not reach the codification phase (1991: 267).

Thus the normative validity of constitutional moments is not merely con-
sequential. Constitutional politics is legitimate not merely because it pro-
duces something new and distinctly different, but because it is able to
express, at particular moments, the generative force of democratic sover-
eignty. Its validity needs therefore to be fully inscribed in Ackerman’s more
general vision of dualist democracy as a system of legitimate government.
This assumes that (‘We’) the people are able to engage in a higher form of
law-making at certain historical junctures, thus making it possible for the citi-
zens to conduct the normal (and less demanding) business of interest-driven
politics in between such junctures.14

Constitutional deliberation in constitutional moments

When seen in its entirety, Ackerman’s framework offers a number of proced-
ural criteria for the evaluation of the present phase of constitution making 
in Europe. As John Erik Fossum and Agustín Menéndez (2002) have
attempted to do, there is scope for assessing the pre- and post-Laeken process
of writing the European Constitution in terms of the signalling, proposal,
mobilisation and formulation phases outlined by Ackerman. Of course, the
tests through which we can put the current constitutional process are mainly
interpretative. First, we need to decide whether the public debate has been
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both deep and broad. Second, we need to consider whether the proposal on
the table has what Ackerman calls ‘decisiveness’. In other words, whether it
commands a decisive majority against any likely alternative, or instead if it
is only supported by a relative majority, which lacks ‘decisiveness’.15 Third,
we need to establish whether the way and the channels through which the
proposal has been formulated make it worth constitutional consideration.
This is a rather intricate issue, which is particularly intertwined with the con-
stitutional history of a country and the way in which some of its institutions
may come to acquire a particular role as conduits towards constitutional
transformation. Fourth, we need to assess whether the mobilisation of 
public opinion in support of transformation is extended over time, so as to
gain an intertemporal and decisive majority. Finally, we need to evaluate
whether the proposal is capable of legal codification, so as to act effectively
as a constitutional guideline for normal legislation.

In short, a constitutional moment is such if it is capable of bringing into
being the fundamental elements that give legitimacy to a polity and to its
political regime. Here views may diverge on whether what matters is more
an outcome-based assessment of legitimacy – a constitutional moment is
therefore assessed on the kind of constitutional order it produces and on the
substance of the constitutional document; or whether legitimacy is seen in
more procedural terms – if, for instance, the constitutional moment succeeds
in either mobilising the citizenry or producing public deliberation and a
higher form of consensus.

The Constitutional Convention has offered an interesting terrain for devel-
oping and debating the validity of the more procedural approach, and par-
ticularly the normative and socio-psychological basis for a deliberative
approach to democracy and constitutionalism. A number of authors have
engaged with the issue of the nature of discourse and agreement in politics,
and what normative force principled deliberation and agreement (as
opposed to contractual bargaining) may carry with them (see many of the
contributions in Eriksen et al., 2004; and Eriksen, 2005). By applying certain
aspects of Habermas’s communicative theory, they see the prolonged phase
of institutional discussion and transformation in Europe since Maastricht as
a way of constructing the unity of the European polity on the basis of a
reflexive form of problem solving which appeals to shared norms and pro-
gressively entrenched commitments. From such a perspective, the introduc-
tion of the ‘Convention method’ can be seen as a decisive improvement on
the IGC, for it would seem to introduce a more dispassionate way of arguing
about the organisation of the European institutions, appealing to general
reasons, instead of taking narrow national interests as the basis for log-
rolling and the bargaining-type of intergovernmental politics dominating
the signing of previous treaties in the history of European integration.

But this position presents some problems, for it offers an idealised view both
of what happens in discussions on constitutional issues, and of the ‘Convention’
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experience itself, besides suggesting a somewhat artificial separation between
constitutional questions and fundamental policy issues, thus assuming that
the former are a better ground on which to build consensus at the European
level. The normative quality of constitutional deliberation can be ques-
tioned from two distinct perspectives. The first does not necessarily imply a
rejection of the analytic and normative contentions made by advocates of
the superiority of constitutional deliberation. According to this view,
although it is difficult to prove empirically that particular agreements are the
result of rational deliberation, or that they reflect a rationally motivated con-
sensus, it may still be true that the contextually induced restraints of consti-
tutional deliberation create incentives through which agents are motivated
to reach agreements based on more dispassionate principles and reasoning,
and that such agreements have a strong ‘integrative’ function, establishing
something stronger than a simple modus vivendi.

From such a perspective, the work of the constitutional Convention looks
like a genuine attempt at substituting a more deliberative and supranational
style of constitutional politics to the bargaining model based on strong national
interests as instantiated in the practice of the IGCs. However, even though
the process may look distinctive, it remains to be seen whether the outcome
of the constitutional Convention – i.e. the kind of constitutional document
that it managed to produce – went beyond the kind of substantive compro-
mises that have characterised much treaty-making in the EU (Magnette,
2004b). Indeed, as further discussed in Chapters 5 and 12, the very fact that
the constitutional draft prepared by the Convention needed approval by the
IGC may cast some doubt on the idea that the writing of the Constitutional
Treaty represents a real break with past experience. Moreover, the stalling of
the ratification process can be cited as further proof that the deliberative
character of the process does not guarantee a consensual outcome.

Constitutional deliberation can also be questioned from a second, and
normatively more radical, perspective. For, it can be argued that the negoti-
ations in the constitutional Convention showed that a number of key con-
stitutional questions can only be settled by ‘normal’ political means, and by
trade-offs between policy issues within a wider context; and that indeed such
a bargaining style of politics is both unavoidable and justifiable, since polit-
ical compromises are intrinsic to all forms of democratic politics.
Compromises are not to be rejected because they may fall short of some ide-
alised form of consensus, but judged contextually and according to their
capacity to favour social and political integration, besides producing some
distributive outcomes accepted by those involved. Compromise, and not
consensus, is the form of agreement that better reflects political pluralism in
modern times, and this is no different in either normal or constitutional pol-
itics (Bellamy and Schönlau, 2004b).

In the case of the present European constitutional moment, since, arguably,
the debate over the European Constitution has not yet concluded, it may be
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premature to formulate a definite opinion on whether this has manifested
the ‘properties’ of deliberation and decisiveness that Ackerman attributes to
successful (or even failed) constitutional moments. Indeed, the rest of this book
is an attempt to discuss in depth the way in which the Convention contributed
to produce those normative ‘properties’, but the application of Ackerman’s
framework to the European context presents two more fundamental diffi-
culties. First, as we have already observed, the legitimacy criteria outlined by
Ackerman are parasitic on his general theory of dualist democracy. Thus it
would appear that the application of his evaluative framework to the European
Union depends on whether this can be considered to be a kind of dualist
democracy – which it would not yet seem to be – or whether at least we think
it should aspire to become one. In either case, and specifically in the latter
one, the European Constitution cannot so much be conceived as a constitu-
tional moment in between two phases of ordinary politics, but as a more foun-
dational moment, from which a dualist democracy may eventually emerge.

The second difficulty concerns the emphasis that Ackerman places on the
sovereign subject (‘We, the People’) in the process of constitutional politics.
This is particularly cogent if one assumes that the European Constitution is
a foundational moment, standing at the beginning of a series of cycles of ordi-
nary and constitutional politics. The adoption of Ackerman’s model therefore
requires the solution of what is still a very open question in the European
debate: who is the subject of the European Constitution? This is no other
than the much discussed question of the European demos: whether it is pos-
sible to envisage the formation of a European people, or whether differences
between European peoples can not and should not be completely overcome.
In considering these two difficulties, it must be concluded, as Walker does,
that Ackerman’s dualist framework is not immediately applicable to the
European situation. We must find some other normative framework in order
to judge constitution making in Europe.

Normative and institutional disagreements

It is possible to identify a number of other approaches to constitution making.
Andrew Arato lists three such approaches, besides Ackerman’s (Arato, 2000).
Two of them – the classical European tradition, which places the constituent
power in a normative vacuum (revolutionary democracy); and the liberal
tradition, which is primarily interested in the substance of the constitutional
arrangements (liberal democracy) – limit the importance of the constitution-
making process by emphasising respectively the radical break with the past
and the outcome of the process. The other two approaches (Ackerman’s and
Hanna Arendt’s) conceive democracy as a dualist process, harnessing the
vitality of democratic power to some kind of process or rule of law.

This list is probably not exhaustive, but has the advantage of suggesting a
link between the democratic principles underlying each approach and the
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institutional solutions characterising different historical models of constitu-
tion making. The latter are distinguished depending on who the main agent
directing the process of constitution making is: a constitutional convention,
a constituent assembly, a normally elected legislature, the executive powers,
or an evolutionary process. Opting for one or the other of these institutional
solutions tends to reveal the implicit theory of democratic sovereignty
enshrined in a historical experience. But, according to Arato, there is no one-
to-one relationship between normative approaches and historical solutions;
rather, each democratic approach favours different rankings of the institu-
tional options, thus suggesting a more complex relationship between demo-
cratic theories and constitutional processes.

There are advantages in considering the European experience by combining
the institutional and normative perspectives. For it would appear that the
post-Laeken phase of constitution making in Europe has so far opted for a
mix of institutional solutions, and that this is one terrain of confrontation
between different normative positions. Neil Walker suggests as much when
he considers four constitutional narratives in competition with the ‘consti-
tutional moment’ hypothesis, comprising constitutional scepticism, historical
contextualism, serialism and processualism (Walker, 2004b). Each of these
positions either denies that the European Constitutional Convention can
produce a proper constitution or defends a more gradualist conception of the
constitutionalisation process. More significantly, all these perspectives are
presently operating in the very process of constitution making, leaving, as
Walker puts it, ‘practical “traces” in the process of the Convention and the
body of the Constitutional text’ (Walker, 2004b).

From what has been said, it would seem that, in the present phase of consti-
tution making, both the institutional and the normative games are still wide
open, suggesting that the debate on the European Constitution is more frag-
mented than often assumed. Disagreements are not mainly on whether we
need some kind of constitutional document. Nor are disagreements limited to
the content of the eventual constitutional document: the kind of values, rights
and ‘power map’ this may enshrine – something which is still very much open
to discussion, as a result of the ratification failure so far. There are also disagree-
ments on the nature of constitutional legitimacy, and whether a constitutional
moment is really the way of giving legitimacy to a constitutional order.

Normal and constitutional politics

This challenge undermines the categorical distinction between constitutional
and normal politics, denying that they can be easily distinguished on the
basis of their normative value. In the European case, some commentators go
even further and question whether the recent phase of constitutional politics,
which has focused discussion on the EU institutional framework, and on
what the EU is, or should become, may be the best ground on which to build
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consensus at a European level. Andrew Moravcsik, for instance, maintains
that talks on the constitution, far from consolidating the integration process,
have opened up a Pandora’s box, risking destabilising the ‘constitutional set-
tlement’ reached throughout the 1990s (Moravcsik, 2002b and 2005b). This
position, however, denies that there is a crisis of legitimacy in the EU, while
assuming that its de facto supranational constitutional order needs no
explicit normative basis, for it ultimately rests on the democratic legitimacy
of the member states.

Even allowing for Moravcsik’s point on political prudence, it would seem
difficult to maintain that the emergence of an explicit constitutional dis-
course in Europe is a largely manufactured event, particularly when one con-
siders that it has developed within the context of an unprecedented process
of enlargement, and that it follows from a phase of profound changes in the
nature and extent of the economic integration process. If anything, the con-
stitutional debate testifies to the need for finding a new balance between the
EU institutional structure and its policy-making ambitions. Arguably, Europe’s
constitutional moment should not be identified with the Laeken process of
writing a documentary constitution, but with the new phase of political
integration that started at Maastricht (Weiler, 1999: 3–4). From such a per-
spective, the Convention and the Constitutional Treaty look more like the
concluding acts of a protracted constitutional moment, whose fundamental
features are not those enshrined in the articles of the constitutional text, but
momentous political decisions such as enlargement, the introduction of a
common currency and an independent European Central Bank, and the
Stability Pact. It is partly ironic that such decisions are not regarded as ‘con-
stitutional’, and that they have been taken with very little popular involve-
ment, without a European-wide discussion (Weiler, 2002).

But as the ratification crisis of 2005 shows, in the eyes of the European
public there is very little difference between what the EU is and what it does,
so that at the moment of considering the ratification of the Constitutional
Treaty many voters found it problematic to distinguish between what the
Constitution says (i.e. what is in the actual text of the Constitution) and what,
in their view, it stands for (i.e. how they consider the European Union and its
impact upon their everyday lives). It is not surprising, therefore, that present
and future enlargement, immigration, and social and economic policies – all
issues that are hardly affected by the introduction of the Constitutional Treaty –
have played such an important part in the way in which people voted in the
French and Dutch referendums. It is a sign that constitutional politics cannot
be limited to institutional matters, but is inevitably entangled with some of
the substantive issues associated with normal politics.

This raises two general questions. One is the question of the relevance of
the issues at the centre of constitutional debates, and the other is the precise
impact that constitutional politics makes when compared to ordinary politics.
On the issue of relevance, Joseph Weiler (2002) has been particularly critical
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of the way constitutional mobilisation has diverted attention from the really
momentous changes that, as we noted, have occurred in the European Union,
and which have instead been managed either pragmatically or taking deci-
sions by default, de facto excluding the citizens from debating and deciding
on such issues. On the hard choices confronting Europe the formal consti-
tutional process seems to have made little or no impact.

Weiler’s argument on the ‘irrelevance’ and timidity16 of the European con-
stitutional debate can lead to two different conclusions. One, of more local
consequence, is that there has been a failure in the European political class
to decide on which issues to put at the centre of the public debate. The other,
of a more widely ranging nature, would suggest that there is no difference
between constitutional and ordinary politics, and that the latter can have
effects as momentous as the former. From this one can conclude that the
main difference between normal and constitutional politics is more strategic
than categorical. In a broader sense, constitutional politics is the kind of
action that a series of favourable circumstances converge to create by offer-
ing a ‘window of opportunity’ within which it is possible to operate so as to
determine the character of a polity and of its regime for a relatively long
period of time. From this perspective, constitutional politics can only be
judged consequentially, as was discussed earlier.

But there are a number of other important elements that follow from this
‘strategic’ sense, which should also be noticed. First, that constitutional pol-
itics is not tantamount to producing a formal constitution, a document, that
is, that has the formal qualities of constitutional law, distinct from ordinary
legislation. The object of constitutional politics is more often the intercon-
nection between the political (the more substantive organisation of power)
and the formal constitution. At times, it may concern changes in the ‘mate-
rial’ constitution, by which one should understand important pieces of leg-
islation or of organisation of the state, which do not need to be part of the
formal constitution itself. In view of this, it is impossible to define the
province of constitutional politics in a way that excludes ordinary politics.
Secondly, because of its partly consequentialist character, constitutional pol-
itics finds its validation in the way in which ordinary politics makes it its
own point of reference.

In relation to the more ‘intrinsic’ properties of constitutional politics,
these can be seen as a possible effect of the ‘window of opportunity’ contin-
gency and of the capacity of both leaders and citizens to operate in such a
way to exploit the moment by organising political attention and activating
mechanisms of broader acceptance and allegiance within the community
(Olsen, 1997a: 217–20; Castiglione, 1995). In the modern conditions of
democratic societies, sustained public debate and the mediation of ‘strong
publics’ make an important contribution to the emergence of broad forms of
principled and strategic agreement, and practical convergence, at least in the
long term (Eriksen and Fossum, 2002). But all this does not necessarily require
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a higher level of consensus, which is almost impossible to achieve even
between reasonable citizens, in view of their diversity of values, interests and
empirical assessments, besides considerations on the complexities of social
choice and its subject matter. Agreements in constitutional politics, as in
ordinary politics, are points of equilibrium often reached through a variety
of considerations and strategies, involving arguments, bargaining and nego-
tiating processes, compromises, incomplete theorisation, and strategic argu-
ments (Elster, 1996; Bellamy, 1999; Bellamy and Schönlau, 2004b; Castiglione
and Schönlau, 2006; Magnette, 2002).

What is sometimes considered as the binding character of constitutional
consensus is at its origins – even when it emerges from truly exceptional
moments of collective crisis and mobilisation, which are indeed rare – the
product of a number of more or less principled compromises. At first, these
compromises result in a modus vivendi. Over time and by the effect of com-
mon and continuous engagement both in the business of ordinary politics
and in ongoing deliberative and decision-making experiences, such a modus
vivendi may consolidate in a shared framework, always open, however, to dif-
ferent interpretations or to sudden collapse – as the experience of constitutional
democracies amply testifies. To conclude on this point, if constitutional and
ordinary politics cannot be clearly and categorically distinguished from each
other on either their substance or because of their properties, and if nonethe-
less there is a more strategic sense in which such a distinction can occasionally
become operative, there is no simple way of saying whether constitutions,
and their normative appeal, are either the product of extended processes or
decisive events. Indeed, it is probably safer to assume that both aspects tend
to contribute to the making of a constitution.

There is, however, another side to the idea that the normative character of
constitutional politics needs a constitutional moment, something that
breaks the routine of normal politics. This is connected with the importance
of symbolism as part of constitutional politics. The point has been made
forcefully by Jürgen Habermas, when he intimates that ‘as a political collec-
tivity, Europe cannot take hold in the consciousness of its citizens simply in
the shape of a common currency. The intergovernmental arrangement at
Maastricht lacks that power of symbolic crystallization which only a politi-
cal act of foundation can give’ (2001: 6). According to Habermas, the consti-
tution can act as a catalytic point in the ‘circular creation’ of Europe as a
political community, coming as the constitution does at the end of an
already advanced process of social, economic and political integration, and,
in turn, helping to put in motion the construction of a European-wide civil
society, a common public sphere, and a shared political culture (2001:
16–21). Underpinning this operation there is what Habermas calls ‘constitu-
tional patriotism’, a form of allegiance to the political community, which
rests on abstract and universal principles of a civic kind. A lively debate has
developed around this idea and whether it may rightfully become part of a
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European identity (Friese and Wagner, 2002; Lacroix 2002; Kumm 2005), but
from Habermas’s perspective the main question is whether the focus on the
constitution could help in fostering such an allegiance. In other words, the
writing of the constitution would be part of a constitutional project aimed at
enlarging our circle of solidarity at a European level and at creating the con-
ditions for a ‘federation of nation-states’ (Habermas, 2001: 15).

In Habermas’s and other supporters’ view of the need for a constitution, as
a strong normative and symbolic statement, the constitution is part of a con-
structivist gambit intended as the beginning of the process of construction
of a political demos in Europe. But, as Neil Walker has argued (2003, 2004a,
2005), the way in which the Constitutional Treaty has taken shape did not
reflect one single project or conception of the EU Constitution and European
constitutionalism. For Walker, a number of very different influences have
shaped both the text and the form taken by the drafting process of the
Constitutional Treaty, comprising positions expressing various shades of scep-
ticism against constructive and documentary constitutionalism, and even
extending to those who were in principle hostile to it. From such a perspective,
the Constitutional Treaty reflects a compromise between different views,
and is the basis for future political and intellectual battles. Thus the current
debate on whether its text may be rescued after the defeats in the French and
Dutch referendums is beside the point. The real issue is whether the halting
of the constitutional moment simply signals a temporary retreat of con-
structivist and federalist constitutional projects, or whether it is the sign of a
process of reversion to the broader constitutional agenda set at Maastricht.

The ‘processual’ constitution

The fuzzy definition of a European constitutional moment highlights the
difficulties besetting any attempt to reproduce the traditional concepts of
national constitutionalism at a European level. One of the key ideas of those
who tend to emphasise the post-national character of the constitutional
path in the EU is that constitution making in it cannot be characterised as an
event, but as a process (Shaw, 2003a). This is no trivial disagreement. It takes
us back to some of the themes discussed apropos finality and constitutional
moments. In point of substance, there may be no difference between a con-
stitutional order achieved through a gradual process and one agreed at a par-
ticular moment. Indeed, many who throughout the years have applauded
the role of the European Court of Justice in upholding the existence of a new
European constitutional order now welcome the fixing of the Constitution
by the Convention. According to them, after a period of de facto constitu-
tionalisation, we have entered a phase when a more definite constitutional
settlement needs to be formalised in view of the profound changes intro-
duced by the single market, monetary unification and enlargement. Moreover,
both legitimacy and democratic deficits need urgent attention, something
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that may only be achieved by fixing Europe’s institutional architecture and
the rights of the European citizens.

This kind of argument, however, presents two problems. By accepting that
a constitution of sorts was already in place, it makes the present moment less
foundational, thus posing the problem of what the relationship is between
the past and the future constitutional order. By emphasising the legitimacy
deficit of the European institutions, it becomes vulnerable to the counter-
argument that fixing the European Constitution at this particular moment risks
freezing the status quo, making it less acceptable to the European citizens. A
more gradual process, instead, may be better at tracking and directing the
political sentiments of the European peoples as they are asked to widen their
sense of solidarity. It may also be more flexible and therefore better equipped
at developing institutional arrangements so to make them seem relevant to
policy projects and policy objectives in which citizens can more immedi-
ately recognise their interests and for which they may more readily mobilise.

This argument about a more ‘processual’ understanding of constitution
making has many facets, involving different elements of constitutional pol-
itics. One is concerned with the relationship between formal and informal
moments in the making of the constitutional order, emphasising, for instance,
how treaty reform in Europe cannot be seen as a simple succession of different
treaties each amending the other, and characterised by intergovernmental
bargaining (Greve and Jorgensen, 2002; Farrell and Héritier, 2003). A second
element consists in a more systemic understanding of how both law and pol-
itics operate, but also of how they interact by producing a ‘structural cou-
pling’ between them, so that constitutional politics is the result of various
institutional dialogues and the way in which they come to interact (Greve
and Jorgensen, 2002). A third element concerns the way in which the devel-
opment of European community law has changed the structural context in
which different branches of law operate at the national level, forcefully
impacting on the relationship between private and public law in the member
states’ legal systems, contributing to redrawing some of the boundaries between
them, whilst in particular problematising the relationship between private
and public autonomy. This process is part and parcel of the open constitu-
tionalisation of the EU legal system (Joerges, 1997; Joerges and Everson, 2004).

Conclusion: European constitutionalism as work in progress

One manifestation of the disagreement over whether the Constitution should
be conceptualised as either an event or a process is on how to consider the
present Constitutional Treaty, an issue already touched upon in Chapter 1.
Giuliano Amato has put this question in a humorous way, by talking of the
Constitutional Treaty in terms of the ‘gender’ of this document.17 He
wished, or so he says, that the newly born text were a ‘girl’ (una femmina),
but has to acknowledge that, in fact, it was a ‘boy’ (un maschio). In his view,
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the Convention did not produce a ‘constitution’ (costituzione, a feminine
noun in Italian), but a ‘treaty’ (trattato, masculine). Amato is convinced that
the real point of difference lies in the power of revision that the Draft attrib-
utes to the national governments and not to the European institutions, thus
favouring an interpretation of the nature of the EU as still an international
organisation operating according to intergovernmental principles. And yet,
the Draft does not present itself as a simple ‘treaty’, but as a ‘constitutional
treaty’, or, in other contexts as a ‘treaty establishing a constitution’. This
would seem to signal that the process of constitutional definition of the
European Union is still very much open and in the making.

Moreover, and perhaps more importantly, the nature of the European
Constitution is in doubt. Indeed, many believe that the idea of the constitu-
tion as traditionally applied to the national context is no longer adequate in
the transnational and multilevel context characterising European gover-
nance. Such inadequacy has two sources. One is in the very conception of
the constitution as an overarching document at the apex of a unified legal
and political system. Such a conception has been said to be no longer ten-
able even at the national level, because it would be unable to capture in a few
general principles the normative pluralism of modern societies, their socio-
political differentiation, and the more particularistic nature of social legisla-
tion (Fioravanti, 1992).

The other source of inadequacy is the changing nature of constitutional-
ism, which in the European context needs to accommodate the national
forms and practices of constitutional law. According to many, this gives to
European constitutionalism a plural character, which needs to make a virtue
of the necessity of entering into dialogue with diverse traditions and also
find forms of accommodation between parallel legal and constitutional
orders. One of the formative principles of European constitutionalism is
therefore that of being tolerant, as Weiler maintains,18 or as Maduro (2000)
says: ‘we have to start reasoning in the realm of what could be called couter-
punctual law . . . The discovery that different melodies could be heard at the
same time’ (De Witte, 2002; Shaw, 2003a). From such a perspective, writing
the constitution now as a more traditional text may risk jeopardising what may
be construed as perhaps the greatest achievement to date of the European
constitutional order, that of allowing for an ongoing political and constitu-
tional conversation to go on across Europe.

This idea of constitutional toleration and of a constitutional conversation
is closely connected to the recognition of the fact that there are different demoi
at the heart of the construction of the EU as a polity (Maduro, 2003). For
Weiler (2001) the Sonderweg of European constititutionalism consists of
renouncing the desire to look for a ‘positive’ common constitutional culture,
but accepting that there are different national constitutional cultures. Similar
echoes can be found in other authors (Nuotio, 2004; Shaw, 2003a), applying
to EU constitutionalism an open-textured and continuously negotiated
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(both internally and externally) method of constitution building. The prin-
ciples that guide it, however, are still very much a matter of experiment and
contention and may apply beyond the EU experience (Slaughter, 2004). The
basic intuition, however, is that the European constitutional order is a plural
one, operating both at the supranational and at the national level, and
encompassing both the national and the EU constitutions (Pernice and Kanits,
2004). As Neil MacCormick says: ‘a pluralistic analysis . . . shows the systems
of law operative on the European level to be distinct and partially independ-
ent of each other, though also partially overlapping and interacting’ (1999:
119). In itself, this is not a difficult state of affairs to perceive and analyse.
The problem is how to conceive and operationalise conflict resolution in the
context of such radical pluralism. This is indeed the challenge for constitu-
tional politics in the EU. In this sense, European constitutionalism is still
work in progress.

Notes
1. The title of the first section of the Laeken Declaration is ‘Europe at a crossroads’,

and the text maintains: ‘The European Union is a success story . . . Fifty years on,
however, the Union stands at a crossroads, a defining moment in its existence’.
The Preface to the Draft Constitutional Treaty, signed by the President (Valéry
Giscard d’Estaing) and the Vice-Presidents (Giuliano Amato and Jean-Luc Dehaene)
of the Convention, echoes the same argument by using the related image of
Europe being at a ‘turning point’. For earlier uses of the ‘crossroads’ image, cf.
Hirst (1995) and Furet (1995).

2. This was the question at the basis of Joschka Fisher’s Humboldt University lecture
several years ago: Quo vadis Europa? Both German, French and English versions of
the text can be found in Joerges et al. (2000).

3. For a sustained argument in favour of Europe becoming a ‘unitary’ state (or a
‘superstate’, as the author maintains), see Morgan (2005).

4. The expressions ‘social union’ (used by Rawls and other liberals) and ‘community
of fate’ (which has a more communitarian flavour) are here purposefully mixed in
order to indicate, as the following sentence in the main text does, that the argu-
ment does not depend on accepting either of these perspectives.

5. Weiler suggests that the European elite is relying on sleight-of-hand tactics when
they present a number of options (in his colourful example: different types of
flavoured milk) to the European peoples, while in fact taking away from them the
most important decision of all (whether or not they want milk). Weiler is perhaps
carried too far in his criticism by his own rhetoric, but his suggestion that no real
democratic choice has been given to European citizens is substantially right. On this,
see below. On the rather alarmist aspect of the alternative between integration and
decline, see Albert Hirschman’s cautionary advice that reformers should be wary
of the force and persuasiveness of the ‘impending-disaster’ arguments (1993).

6. The continuity between the ‘functionalist’ and the ‘federal’ phase is self-consciously
maintained by Fischer in his own speech. More generally, such continuity is
embraced by most supporters of the federal option.

7. Emphasis added. This quote is, of course, from the English translation, which is
here slightly changed to reflect the original German, where the first sentence talks
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of ‘Europe’s constitutional renewal’ (konstitutionelle Neugründung Europas), which
needs to be achieved by writing a ‘European constitution’ (europäische Verfassung).
The English translation uses ‘constitution’ in both parts of the sentence, making
them look too much alike, whereas the German implies a difference between the
objective of ‘constitutional renewal’ and the means, a ‘constitution’ as a document,
through which to achieve this.

8. This is not meant as a defence of the draft text prepared by the Convention. There
were certainly other (probably more effective and certainly more elegant) ways of
writing it. But direct comparison with the American Constitution, and the kind of
criticisms that point out that the European draft is neither as short, nor elegant,
nor memorable as the text of the American Constitution miss the point of what
the European Constitution is meant to do in the present circumstances. This is part
of the ‘illocutionary act’ of the constitutional text, which in the European case
may be very different from the one that applies to the American Constitution
when it was written.

9. On both these issues, see below.
10. See Castiglione (1996: 15–16) for a brief discussion of the historical and theoreti-

cal context of the distinction.
11. For a critical (though partly sympathetic) discussion of Ackerman’s vision of citi-

zenship, cf. Castiglione (2000).
12. Ackerman himself has generalised what he sees as the American experience 

of dualist democracy into a more general model that other political societies can
follow (Ackerman, 1992).

13. Ackerman says that this phase may take years. Moreover, this phase needs to be
distinguished from what he calls the ‘signalling phase’, which can also be long
and protracted. Cf. Ackerman (1991: 266).

14. As it is clear from the main text, this is not a criticism of Walker’s general charac-
terisation of Ackerman’s idea of constitutional moments, which is both correct
and perceptive. There is instead a difference of emphasis on the importance to be
attributed to the procedural aspects. In talking of the ‘property’ of Ackerman’s
constitutional politics, Walker refers to the ‘quality and inclusiveness of the
debate’. This seems to refer to the extent and depth of public participation, but
tends to glide over the ‘public reason’ elements that (more controversially)
Ackerman’s position would seem to endorse.

15. This is a condition difficult to apply to the present circumstances in Europe, but a
possible way of operationalising this condition would be that proposed by
Philippe Schmitter, who suggests putting two different constitutional texts to the
vote and to apply each of them to the European countries whose citizenry sup-
ports them. Cf. Schmitter (2000).

16. Such ‘timidity’ can be connected to a more general timidity on the importance of
promoting and recognising citizens’ participation at the European level. On this,
cf. Bellamy and Castiglione (2002).

17. Cf. G. Amato, ‘Prefazione’, in Ziller (2003: 9). Ziller discusses Amato’s distinction
in the main text at pp. 47–8.

18. Cf. Weiler, ‘In Defence of the Status Quo’ (2003a). Weiler’s argument about the
plural nature of the European constitutional order is clear, but his use of the idea
of ‘toleration’ as applied to the interrelation between different constitutional
orders is rather confusing, unless it is meant as a generic attitude to intercultural
dialogue. On the difficulties raised by recent debates on toleration, see McKinnon
and Castiglione (2003).
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Introduction to Part II

49

Part I has offered a general picture of European constitutionalism and of con-
stitutional politics in the EU. The picture it has portrayed is one of contested
narratives and antagonistic understandings of the European polity and of its
constitutionalisation. Within such a picture, the Convention on the Future
of Europe has become a site for constitutional experiment.

Part II explores the meaning of the Convention experiment by subjecting
it to closer analysis. The three chapters comprising Part II give an account
of the historical genesis of the Convention as a ‘method’ for treaty and con-
stitutional reform, explore the particular mechanisms through which the
Convention was composed and through which it claimed to have legitimacy
as an instrument for constitution making, and finally illustrate the way in
which the Convention operated.

Chapter 3 reconstructs a number of key passages in the history of treaty-
making and treaty-reform in the European Union/Communities. It does so
by focusing in particular on the relationship between the drafting process
and the decision-making process. The delicate nature of this relationship is
not always understood, particularly when it concerns complex organisa-
tions, comprising different agents with separate interests. In such cases, bod-
ies that are appointed to draft framework rules for the co-ordination of the
actions and behaviour of states and individuals are given an important ‘neg-
ative’ power (the power of excluding issues or solutions from the agenda),
even though they might not have the power to make the final decision. The
pre-history of the Constitutional Convention, as seen through the history of
previous drafting bodies, is therefore of some significance. From a more sub-
stantive perspective, the chapter argues that there is both continuity and
rupture in such a history, and that though one can find precedents for the
kind of mandate and powers accorded to the Convention by the Laeken man-
date, ultimately the emergence in the last eight years or so of the Convention
as a privileged instrument for drafting a document of primary political import-
ance represents a new turn in the constitutionalisation of the EU. In this case,
the method of constitutional politics is the message.
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50 The Convention Experiment

Chapters 4 and 5 are more specifically about the Constitutional Convention
and the way in which it worked. Both chapters present a mixed picture. On
the one hand, they tend to show the shortcomings of the Convention, when
this is considered from the perspective of the great expectations raised by its
supporters as a more democratic, more deliberative, and more legitimate
method of constitution making, if compared to the intergovernmental pro-
cedures characterising the IGCs. On the other hand, they stress the fact that,
even taking into account such shortcomings, the ‘Convention method’ has
proposed a different way, and different standards for looking at constitution
making in the European Union. In this respect, the Convention’s enduring
legacy may lie more in the ‘method’ that it has embodied, rather than in its
‘output.’

The ‘Convention method’ is analysed first from the point of view of the
nature of the Convention itself. Chapter 4 gives a detailed account of the
composition of the Convention’s membership, of how the conventionnels
were selected, and of how they interpreted their mandate. This is not just a
descriptive exercise, for issues of selection, representativeness and accounta-
bility imply important normative questions on what is the proper role for
such drafting bodies, on the scope and extent of their powers, and on whose
interests and opinions the representatives of the Convention were meant to
embody. From all such perspectives, the Convention certainly showed great
limitations, some of which were due to the fact that the Convention itself
comprised different ‘forms’ of representation, which implied different con-
ceptions of the way in which the members of the Convention represented
their respective ‘constituencies’.

The second angle from which the ‘Convention method’ is analysed is that
of its internal working. Chapter 5 provides an analysis of the internal organ-
isation of the Convention, of its methods of discussion and deliberation, and
of the different phases which the various drafts of the Constitution under-
went. This chapter is particularly attentive to some of the internal dynamics,
often dominated by the Presidium and its President, and constrained by the
time factor, which operated both as a spur towards reaching agreement, but
also as an important limit to the quality of deliberation. Such an analysis is
of particular importance to assess some of the claims often made in support
of the ‘Convention method’ as reflecting a more democratic and deliberative
style of constitution making, and hence a better way of giving legitimacy to
the Constitution itself. This chapter, as the other chapters in Parts II and III,
offers some ground for a cautious optimism, but, ultimately, the jury is still
out both on the normative claims in support of the ‘Convention method’ in
general, and on whether the Constitutional Convention interpreted its role
effectively.
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3
The Convention on the Future of
Europe and its Antecedents
Justus Schönlau

European integration and its structures have been constantly evolving since
the beginning; the basic texts of the European Treaties themselves have under-
gone several rounds of revisions and additions. Although, as argued in Part I
of this volume, the constitutionalisation process of the EU cannot be reduced
to the making and revising of treaties, it is at this level that change has become
both most visible and politically contested. This chapter concentrates on the
successive rounds of negotiation and treaty revision since the early 1950s. In
this sense, it outlines ‘constitutional politics’ in its most immediate sense,
that of political actions involved in making a constitution.

This chapter looks in particular at how changes to the EC/EU Treaties were
negotiated over the first five decades of the integration process, and how the
‘Convention method’ first emerged for the drafting of the EU Charter of Fun-
damental Rights, and was later adopted for the drafting of the Constitutional
Treaty. Obviously, there were important differences between the two Con-
ventions. The Charter Convention was more of an experiment, and its mem-
bers were given free rein in the way in which to organise themselves and
their procedures, even though their mandate was comparatively narrower in
scope. The Constitutional Convention was a larger body, on which political
actors exercised a tighter control, but to which they gave a wider remit, some-
thing that made it a more political body. In spite of these differences, there
were important structural similarities, as we will show in this and subse-
quent chapters. In doing so, we shall also examine the role of the European
Council, which established the Conventions in the first place, determined
their composition, their agenda and working method, and retained the power
to sanction the results of their deliberations.

This chapter, however, is mainly intended to develop an understanding of
the Convention phase in the wider context of the EU’s institutional devel-
opment. It does so by emphasising the continuities with some of the previ-
ous methods and attempts in the history of EC/EU institution building, but
also by arguing that the Conventions represent a new development, due both
to their internal structures and to their (potential) capacity to broaden the
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52 The Convention Experiment

debate, thereby involving the European public at large. The second part of
the argument, concerned with the novelty of the method, will be discussed
at greater length in the following chapters.

In the beginning, there were the committees

Even though the history of European integration is frequently told as an
endeavour of brave, far-sighted individuals who took lonely decisions (Dinan,
1994), it is also true that there have always been larger or smaller groups of
people who were involved in the strategic planning and who devised the
political and legal framework for what was to become the EU. While Jean
Monnet and his role in shaping the first steps of European integration
certainly suggest that there was a crucial part to be played by a strong-
minded individual whose success was partly due to his ideological and polit-
ical independence, the concrete follow-up (the Schuman declaration of 9
May 1950) saw the establishment of the ‘Schuman-Plan Conference’ (Monnet,
1976: 409) to discuss the details – the first European intergovernmental con-
ference.1 The conference consisted of representatives of six national govern-
ments with several advisers each, under the leadership of Jean Monnet
himself. Altogether this first IGC included about sixty individuals, though
Monnet underlined in his memoirs how he realised, early on, that in order
to achieve rapid progress he had to divide the conference into working
groups while he kept the delegation leaders of each country in an upper cir-
cle to discuss the institutional problems in an open atmosphere ‘without
consideration for technical advisers and without being bound by an agenda’
(Monnet, 1976: 410, translation provided). It was this body which wrote, on
the basis of an original draft which Monnet and his closest advisers had pre-
pared, the original Treaty of the European Coal and Steel Community, which
was signed on 18 April 1951, after about ten months of what Monnet insisted
was ‘co-operation’ within the conference rather than ‘negotiation’ (Monnet,
1976: 409).

The ECSC Treaty established, as one of the institutions of the new struc-
ture, a parliamentary body, the Common Assembly. When talks began, even
before the ECSC Treaty was signed, about the parallel setting up of a European
Defence Community (EDC), the idea of a parliamentary assembly was repli-
cated. Moreover, the Treaty on the EDC (signed by the member states in May
1952) included a commitment to some kind of political authority to super-
vise and direct the new defence community and called on the parliamentary
assembly of the ECSC to ‘. . . study: a) the creation of an assembly of the
European Defence Community elected on a democratic basis; b) the powers
which might be granted to such an assembly; c) the modifications which
should be made to provisions of the present treaty relating to the other insti-
tutions of the Community, particularly with a view to safeguarding the appro-
priate representation of the States’ (cited from Fondation Spaak I, 1984: 37).
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In response to this provision, the parliamentary assembly of the Council
of Europe, the other parliamentary structure at European level, passed a reso-
lution which called upon the governments of the six signatories of the ECSC
and EDC Treaties to entrust either the ECSC parliamentary assembly, or alter-
natively a body of members of the Council of Europe assembly belonging to
the states in question, to draft a constitution for a supranational European
Political Community (EPC) (Schröder, 1994: 267). Thus, at this early stage,
there were two bodies of delegated national parliamentarians competing for
the task of drafting a ‘constitutional’ text for the future EC.

It was at this point that the foreign ministers of the six member states, per-
haps because – in Dinan’s words – of ‘[the] indifference towards the proposed
EPC and doubts that it would ever come to anything’ (Dinan, 1994: 27), gave
the constitutional task to a special committee of the ECSC assembly rather than
to either of the two assemblies as a whole. This new body became known as
the ‘ad hoc committee’ and made far-reaching proposals to the conference of
foreign ministers a couple of months later. This early predecessor to the
Conventions is little known and has only recently been placed appropriately
on the European constitutional continuum (Griffith, 2000) – clearly because
of the lack of lasting impact of the proposals made. The ad hoc committee’s
proposals did not survive, firstly because in the course of subsequent meet-
ings of the foreign ministers and their representatives (in 1953–4) the more
federalist proposals were watered down, and secondly because the whole
project of a European political community was shelved after the failure of
the Defence Community Treaty at the French National Assembly in August
1954. Nevertheless the idea of a more comprehensive constitutional settle-
ment for European integration had become an issue for the European insti-
tutions themselves, as well as discussed by outsiders such as the federalist
movements or individual heads of states or governments.

Moreover, in reaction to this failure, the ‘Monnet method’, that is the idea
of achieving more encompassing integration through a series of smaller,
pragmatic steps of functional integration, gained prominence. The Coal and
Steel Community survived the failure of the more far-reaching constitu-
tional project and served as the basis for subsequent, less ambitious but still
important steps: the foundation of the European Economic Community and
Euratom in 1957. To promote these new initiatives which were to prove cru-
cial for the further development of the integration project, two specially
constituted bodies were instrumental: Monnet’s ‘Action Committee for a
United States of Europe’ and the Spaak Committee. The former was a cre-
ation of Jean Monnet himself in reaction to the vote against the European
Defence Community in the French National Assembly. In 1955, Monnet
resigned from the presidency of the High Authority of the Coal and Steel
Community, and used his newly acquired freedom of initiative to form a com-
mittee of thirty eminent personalities from the main political parties and trade
unions of the six member states. The Committee’s role was to issue declarations
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of common intent for further integration, putting pressure on national polit-
icians, and supporting those who spoke in favour in further integration.
According to Monnet, the Committee met eighteen times in its twenty-year
existence, providing many ideas that later became common currency and
found application as part of the integration process (Monnet, 1976: 538–42
quotes, for example, the idea of a European reserve fund, and of free move-
ment of capital). The Committee worked on the basis of unanimous declar-
ations. These were agreed ahead of the plenary meetings through some form
of shuttle diplomacy co-ordinated by Monnet and his closest collaborators.
The effectiveness of such declarations depended on the Committee members
acting as multipliers within their own organisations and national debates.

The Spaak Committee, on the other hand, was a product of the intergov-
ernmental level of European integration. It was created by the ministerial
meeting at Messina in June 1955 which discussed possible plans for further
integration at the initiative of the Benelux countries who were getting weary
of being sidelined by closer Franco-German co-operation. The Messina con-
ference thus set up a committee of national government delegates who would
be assisted by experts and who would work under the chairmanship of a
‘political figure’ (Fondation Spaak II, 1984: 21). It is important to note that
this committee was ‘to call on the assistance of the High Authority of the
ECSC, the general secretariat of OECE, of the Council of Europe and of the
Conference of European Transport Ministers’ (Fondation Spaak II, 1984: 21).
Thus the Spaak Committee was an early precedent for the attempt to com-
bine political and technical expertise by bringing all the important players at
European level into the debate about the future of integration. This concept
is important because it began to turn the reflection about the European
Community from an issue which was discussed only outside the Community
institutions, into a process that received (and continues to receive) impulses
from within the European structures in a self-sustained attempt to improve
and develop.

Nevertheless it was clear in the case of this new committee that it would
propose texts for a future treaty, on which the heads of states and governments
in an intergovernmental conference would take the decisions. Moreover, the
Committee, which the Belgian Foreign Minister Paul-Henri Spaak was then
designated to chair, had to present proposals on a number of quite detailed
questions which had been set by the Messina conference, by 1 October 1955 –
a mere three months after it was set up. The Spaak report was in fact finally
presented to the foreign ministers only on 29 May 1956 at their meeting in
Venice and was a detailed draft for the Treaties to establish Euratom and the
European Economic Community. The intergovernmental conference accepted
them after further negotiations (which led to substantial changes, such as
the inclusion of a common agricultural policy in the Treaty) and the Treaties
of Rome were consequently signed on 25 March 1957. It is difficult to recon-
struct here the precise relation between the Spaak Committee’s proposals and
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the final result of the intergovernmental negotiations, but the mix of polit-
ical weight and expert knowledge in the Committee, together with the import-
ant contribution of the high authority in the Committee, significantly shaped
the outcome.

Despite the examples of treaty drafting and change discussed so far, it
would be mistaken to present the history of European integration as one of an
uninterrupted line of successful initiatives to revise and reform the European
Treaties by means of committees. On the contrary, often these very endeav-
ours sparked controversy and reactions, which drove European co-operation
in a different direction. The example of the failed European defence and polit-
ical integration initiative of the early 1950s is a case in point. Yet, even the less
successful attempts to shape and reshape European integration are instruct-
ive for the present purpose. One such an attempt was the so-called ‘Fouchet
plan’, named after the French chairman of a small committee of national
ambassadors, which drafted a plan for a European confederation shortly after
the signing of the Treaty of Rome. It was aimed at institutionalising inter-
governmental co-operation in foreign policy matters as a way to counterbal-
ance both the existing systems of interstate co-operation such as NATO, and
more federalist visions of Europe. Symptomatically for the contents of the
plan, its origin was intergovernmental, and negotiations about it took place
between the foreign ministers of the six member states, without involving
the existing European institutions. This attempt to institutionalise European
interstate co-operation failed essentially because no agreement could be
reached between a minority Franco-German position and the other four EC
partners, but Gerbet also notes that ‘if the basic disagreements played a more
important role than the actual details of the negotiations, the latter also con-
tributed to failure. The absence of a Community framework made itself felt. The
negotiations were conducted according to the norms of classic diplomacy,
with its deals, manoeuvres, and attempts at intimidation’ (Gerbet, 1987: 125).

While it is not clear how much of this analysis was shared by the other
actors involved in the process, and thus what was its impact on subsequent
initiatives, it is striking to note that it took nearly twenty years until the next
major attempt to deepen European political integration and to tackle the
constitutional question of the European Communities. At the request of the
European Council of 1974, Leo Tindemans, Prime Minister of Belgium, was
given the task of elaborating a report on the question of how to make
European union a reality. This initiative came after a decade in which inter-
governmentalism seemed to prevail at the European level, due to Charles de
Gaulle’s stance on, amongst other things, majority voting in the Council of
Ministers. This eventually led to the Luxembourg compromise, and the insti-
tutionalisation of the European Council itself under the leadership of Valéry
Giscard d’Estaing. The first enlargement of the Community in 1973 raised
fresh concerns about the constitutional nature and purpose of the co-operation
arrangements and their effectiveness, while at the same time, the legal 
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‘constitutionalisation’ of the European polity continued (see, Chapter 1 above,
and for a fuller analysis: Weiler, 1999).

For his report on European Union, Tindemans originally proposed a body
of three wise men, whose task would be to canvas the various European
political options. He suggested that at least one should be an acting high
level politician. In the end he was given the task himself, with the mandate
to formulate his proposals on the basis of ‘reports received from the institu-
tions and of consultations which he is to have with the Governments and
with a wide range of public opinion in the Community’ (European Summit,
7–8 December 1974, EC Bulletin 12/1974, quoted in Vandamme, 1987: 152).
This mandate set the stage for the first popular consultation on the future of
Europe. Tindemans proceeded on the basis of a questionnaire elaborated by
a group of academic experts, which was distributed amongst the representa-
tives of organised interests and of governments in all member state capitals.
Vandamme speaks of ‘a thousand individuals and groups consulted’ by
Tindemans (1987: 152) in the space of more than one year, which shows
the scale of the undertaking. On the basis of both this research and the
extensive reports he received from the European Commission, the European
Parliament and the European Court of Justice, Tindemans drafted his own
proposals. He insisted that they were not intended as a draft European
Constitution but rather were to ‘state the objectives and the methods whereby
Europe can be invested with a new vitality and current obstacles can be over-
come’ (Tindemans’s letter to the Council, cited in Vandamme, 1987: 159).
The report was thus not an institutional or constitutional blueprint, but a
general assessment of the status quo and of possible changes. Yet even as a
broad policy document the report became the subject of controversy, and
produced little by way of immediate, tangible ‘constitutional’ follow-up.
Nevertheless it was to become an important point of reference for the ongoing
debate about European integration, not least because of the comparatively
broad consultation on which it was based.

The European Parliament: a new constitutional player

In the couple of years following the Tindemans report, there was a truly con-
stitutional breakthrough in the form of the agreement, reached in 1975, to
hold the first direct elections to the European Parliament in 1979. Albeit
with some delay, this move profoundly affected the institutional balance
within the European Community, and had an important impact on future
constitutional initiatives (Corbett et al., 2003). The new directly elected
Parliament soon started to play a central role in the European constitutional
debate with a first prominent example being the initiative, at the insistence
of Altiero Spinelli, to propose a draft European Constitution in 1984. Another
‘constitutional’ contribution had come in 1981 from the bilateral Genscher–
Colombo initiative and had led to the creation of an ad hoc working group
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of diplomats who ‘negotiated’ the plan. This initiative did not produce much
in terms of results because of disagreement among member states and ended
up as a rather generic declaration on European Union (at the 1983 Stuttgart
Council meeting). Nonetheless, as far as the method is concerned, the
Genscher–Colombo plan is interesting, since it recognised the growing legit-
imacy of the European Parliament, while the ‘ad hoc working group’ was
kept in order to regularly inform the Parliament.

Yet, the directly elected Parliament was no longer content with its role as
a bystander. Many of its members saw the Parliament as a European ‘con-
stituent assembly’ (Schmuck, 1987: 189), and in 1982 they decided to set up
an ‘institutional committee’ with the aim to prepare a comprehensive proposal
for a ‘constitution’. The newly appointed committee designated six rappor-
teurs, one for each specific aspect of a draft Treaty, with Altiero Spinelli as
their ‘co-ordinator’. Four full-scale plenary debates were organised on the
Draft Constitution, which was finally adopted with a large majority on 14
February 1984. The EP’s Draft Treaty was a far-reaching and self-consciously
‘constitutional’ initiative, aiming at the ‘re-foundation’ of the European
Community/Union. It included, for instance, a clause on the implementa-
tion of the Constitution if a majority of member states representing two-
thirds of the EU’s population ratified it, thus clearly making the transition
from an international treaty, based on unanimous agreement among sover-
eign states, to a genuine federation. While the Parliament’s hope to by-pass
national governments in the drafting of a constitution did not materialise
(Schmuck, 1987: 207), the initiative prompted national governments to
resume their debate about institutional reform, and to set up two more ad
hoc working groups in preparation for what was to become the 1986 IGC,
which eventually produced the Single European Act.

The IGC-age: the Single European Act

The Fontainebleau summit meeting of June 1984 established two commit-
tees to tackle the constitutional questions: the Adonnino Committee, tasked
to make proposals on practical steps to create a ‘people’s Europe’, and the Dooge
Committee on institutional reform, which became known as the ‘Spaak II
Committee’. The Dooge Committee comprised representatives of the heads
of states or governments. Unlike the first Spaak Committee it was not headed
by one of the members of the Council, but by an Irish diplomat: James
Dooge. It was expected to come up with some general proposals for political
change, but its mandate was nothing like the ‘Messina questions’ in terms of
institutional reforms (Keatinge and Murphy, 1987: 220). The Dooge Committee
comprised a mix of politicians and national officials, plus a representative of
the European Commission, and was supported by a small secretariat. Signifi-
cantly, it included an ‘informal’ representation of the European Parliament’s
Institutional Affairs Committee in the form of three of its members (Keatinge
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and Murphy, 1987: 224); more formally it was meant to consult with the
Institutional Affairs Committee’s chairman (Spinelli), the European Parliament’s
president, and the president of the Economic and Social Committee. Keatinge
and Murphy describe the Committee’s working method as ‘(s)trictly speaking
[. . .] not engaged in negotiations’ (Keatinge and Murphy, 1987: 223). This was
because its members were not plenipotentiaries of their respective states, a fact
that led to the adoption of a somewhat novel approach to making decisions:
‘Although it was agreed to aim at unanimity, this was not to be an overriding
principle; where views differed from the majority position they were expressed
in the form of reservations appearing as footnotes in the main text’ (Keatinge
and Murphy, 1987: 224). Even though the Committee’s proceedings were sup-
posed to be confidential, the European news agency, Agence Europe, reported
them extensively thus contributing to the creation of a small critical public.

Having concluded its deliberations, and in preparation for the Milan
Summit of 1985, the Committee presented its final report to the heads of
states or governments in bilateral meetings, and at a conference of foreign
ministers at which alternative proposals were also put forward by individual
member states. The Summit itself, as Keatinge and Murphy comment, was the
‘first occasion in which the European Council gave the best of its attention
to a general consideration of the future of European integration’ (Keatinge
and Murphy, 1987: 229). In spite of this, there was no agreement on concrete
reforms, while the Dooge report itself remained contested even as a basis for
further reflections. Nevertheless, for the first time in the history of the
European Council a majority decision was taken (with the UK, Denmark and
Greece in the minority) in favour of convening an intergovernmental con-
ference on institutional reform and on the formalisation of European politi-
cal co-operation.

The intergovernmental conference began on 22 July 1985 on the basis of
the national positions, which the Dooge Committee’s work had at least con-
tributed to clarify. The Luxembourg presidency opened the IGC with a list of
issues to discuss in order to arrive at particular reforms of the Treaties. In fact,
this introduced a new way of conducting affairs in an IGC, since ‘previous
revisions of the Treaty [had been] negotiated within the Council, often in
close association with the other institutions, and the IGC had provided merely
formal assent’ (Corbett, 1987: 239, who quotes the IGC on the merger Treaty,
1965, and the 1970/75 negotiations on the budgetary procedure as examples).
It was also decided to hold one single IGC at foreign minister level on insti-
tutional reform, rather than two separate ones, on European political co-
operation and institutional reform respectively. The IGC was prepared by
meetings of national diplomats and the permanent representatives to the EU,
under the leadership of the Luxembourg member of the Dooge Committee,
Jean Dondelinger.

Throughout the works of the 1985 IGC, the European Parliament fought
to be given a greater role in the proceedings. However, only limited progress
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was made on this. A two-person ‘delegation’ of the Parliament (the EP president
and the chairman of the Institutional Affairs Committee) was received by the
IGC, the Parliament was ‘informed’ by the presidency and the Commission on
debates in the IGC, and it made its own views known, but the only real
chance for direct impact on the results by the EP was the Italian govern-
ment’s assurance that it would veto proposals in the IGC which were not
acceptable to the Parliament. In the event, such a threat was never carried out,
and the IGC was concluded despite criticisms from the European Parliament
as well as from the Danish and Italian delegations (Corbett, 1987: 242). Even
though negotiations in the diplomatic working parties and among the min-
isters covered nearly all aspects which had been raised by the European
Parliament’s Draft Treaty on European Union, thus reflecting the overall
need for reform and, possibly, the EP’s role in setting the agenda for the IGC,
the final result was only achieved in the bargaining between the heads of
states or governments at the Luxembourg Summit in December in what was
to become the IGC tradition of long hours of haggling.

Although it disappointed the EC institutions and the supporters of a more
federal Europe, the Single European Act (SEA) represented at the time a sig-
nificant change to the original Treaties, changing the direction of European
integration by introducing new areas of competences (environmental policy,
research, regional policy, etc.), new decision-making procedures (limited exten-
sion of qualified majority voting, assent and co-operation procedures), and
by formalising European political co-operation. In the end, all member states
signed the Act and even the European Parliament, though recording its unhap-
piness, supported it as ‘better than nothing’. Part of the reason for this acqui-
escence might be sought in the fact that this was the first major treaty
revision initiated ‘by an elected Parliament’ (Corbett, 1987: 267). For this rea-
son, and though still filtered through the IGC process, to which the European
Parliament remained effectively extraneous, the Single European Act marks
an important step towards the broadening of the constitutional base for the
European integration process.

The Maastricht Treaty

With the deadline of 1992 for the completion of the single market and Jacques
Delors’s determined efforts to meet this deadline, the Community concen-
trated on pragmatic progress based on the Single European Act until the events
of 1989 dramatically changed the political landscape. The core of integration
politics in those years was the move towards European Monetary Union
(EMU), where an important role was played by another body of experts in
the form of the Delors Committee comprising the national central bankers.
The Committee envisaged another IGC to see to the necessary Treaty changes
for the implementation of its recommendations, which would lead to the
introduction of a single currency in three stages. This was an interesting
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example of a ‘technical’ committee with a political mandate, proposing far-
reaching changes without much involvement from either the national or
European parliamentarians, but that an IGC was supposed to rubber-stamp.
The advent of German unification at the end of 1989 changed this scenario,
however, by creating a strong incentive for a substantial deepening of European
integration. At the Strasbourg Summit in December 1989 ‘the [Council] presi-
dent merely announced that a majority existed to hold a new IGC [on EMU]’
(Dinan, 1994: 163) with Margaret Thatcher being opposed but not formally
outvoted.

Throughout early 1990, there was renewed pressure from some member
states (Belgium, Italy) as well as from the Commission and the European
Parliament, to make use of the new IGC as a vehicle for political union. These
efforts culminated in a letter from Mitterand and Kohl to the Irish Council
presidency arguing for a second IGC on political integration. In the end, this
line prevailed, so that at the Dublin Summit in June 1990 it was decided to
have another IGC on the reform of the Treaties, with a wide range of aims,
from the improvement of the EC’s legitimacy to making its institutions more
efficient, from creating a coherent economic and monetary policy to estab-
lishing a common foreign and security policy. This was scheduled to begin at
the same time as the IGC on EMU and the two IGCs started in Rome in
December 1990, against a backdrop of growing concerns as to the ability of
the Community to react to a number of burning issues, such as the continu-
ing uncertainty in Central and Eastern Europe, the first Gulf crisis, and, later
on, the breakout of war in Yugoslavia. Both IGCs took more than one year to
complete their business. The General Affairs Council was given the task of
ensuring the ‘parallelism’ (Dinan, 1994: 169) between the two conferences.
In particular the Commission was keen on a strong link being established
between them, since in this way it could guarantee to extend its central role
in the EMU IGC to the political IGC, in which it would otherwise play only
a marginal part.

While the EMU negotiations were based on the Delors report, the IGC on
political union – differently from previous occasions – had no background
document on which to rely. The initial negotiations for the 1991 IGCs were
conducted at the usual three levels: the European Council; the specific min-
isters involved in the negotiations (mainly finance and foreign ministers);
and the permanent representation officials. The intergovernmental nature
of the negotiations, as Dinan notes, was partly offset by the fact that the
Commission participated in all different levels of negotiations, even though
‘it lacked the authority to veto a final agreement’ (Dinan, 1994: 170). In truth,
the Commission was often on the defensive in the EPU debates, while the
European Parliament’s involvement was marginal, its presence being limited
to the ‘regular contact between the presidents of the Council, the Commission
and the Parliament and [to] allowing the president of the Parliament to address
ministerial sessions of the conference’ (Dinan, 1994: 181).
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The lack of a background document, and the prevalence of interstate bar-
gaining with a limited role for supranational actors, meant that a central role
was played by the presidencies of 1991 (Luxembourg and the Netherlands)
and by the general secretariat of the Council. This became visible in the pro-
posal of the Luxembourg ‘non-paper’ of April 1991, a complete draft Treaty
based on extensive bilateral consultations, which introduced the idea of a
pillar structure for the European Union. The Dutch presidency of the second
half of 1991 proposed a more federally inclined text, which was, however,
widely rejected by the other member states, so that the final text was indeed
closer to that originally proposed by the Luxembourg presidency. Negotiations
on both EMU and political union were difficult and characterised by frequently
changing alliances and coalitions, and they culminated in a bargaining-
marathon at Maastricht. In the event, the Treaty introduced numerous impor-
tant changes, but many of them only in embryonic shape (such as CFSP and
CJHA) which, together with the technical nature of the document, gave rise
to widespread disappointment. What followed, of course, were the ratifica-
tion crises over the Maastricht Treaty with a nearly negative referendum in
France and a first negative referendum in Denmark, some patchy changes to
the Treaty agreed at the Edinburgh summit, another Danish referendum and
eventual ratification in mid-1993.

After Maastricht: the concept of ‘leftovers’

Crucially, Clause N of the new Treaty on European Union prescribed another
IGC within a few years in order to review the functioning of the new European
structures. This institutional automatism made the 1996 IGC, which led to
the Amsterdam Treaty, different from previous ones, which had instead at
least partly been caused by external events. True, the commitment made at
the 1993 Copenhagen summit to a substantial enlargement of the Union,
including a number of countries from Central and Eastern Europe, besides
the three countries that had joined in 1995 (Austria, Finland and Sweden),
made institutional adjustments necessary. Nonetheless, it is unlikely that the
IGC would have been called so soon after Maastricht without the inbuilt
revision clause (Dinan, 1999: 170).

Because of the ratification problems that had marred the Maastricht Treaty,
and because it was felt that the Maastricht IGCs (especially the one on polit-
ical union) were badly prepared, much more effort went into the preparation
of Amsterdam, so much so that some observers maintain that ‘if anything,
the 1996 IGC was over-prepared’ (Dinan, 1999: 170). There was also a grow-
ing pressure for more transparency, due not only to the Maastricht effect, but
also to the entry of two Scandinavian countries with long-standing commit-
ments to transparent governance. All this resulted in the Amsterdam IGC
being conducted in a more open way. As part of its preparation, a high level
reflection group was formed, which included not only representatives of
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national governments but also a Commissioner and two representatives of the
European Parliament. Moreover, each of the three EU institutions (Council,
Commission and Parliament) prepared a detailed report on the functioning of
the TEU. In the case of the European Parliament, the preparation of its report
sparked a (short-lived) flurry of consultative activities with NGOs and civil
society, as well as the so-called ‘assizes’ between the European Parliament and
national parliaments.

The resulting reports, however, mainly assessed the status quo of integra-
tion and made limited proposals for changes to the institutional structure.
The reflection group itself, made up of representatives of the member states’
governments, and chaired by the Spanish state secretary for foreign affairs
Carlos Westendorp, was launched in June 1995 at Messina (to commemorate
the fortieth anniversary of the Messina conference). It proceeded by collect-
ing contributions from the EU institutions and the member states, as well as
from political parties (both national and European), the academic world,
interest groups and international organisations. Its main achievement was to
clarify the IGC agenda and to identify several areas of consensus.

Divisions among the member states, and in particular British opposition
to many of the proposed reforms, meant nevertheless that the reflection
group’s final report was rather weak, reiterating the three general areas in
need of reform: making the EU more relevant to the citizens; improving the
EU’s efficiency and accountability; and increasing its capacity to act at the
international level. Thus, ‘buried under more preparatory documents than
had been generated by all previous treaty reforms, member states launched
the IGC at a special summit in Turin on March 29, 1996’ (Dinan, 1999: 175).
As in the past, the negotiations themselves took place at three levels, involv-
ing respectively high ranking diplomats (meeting more or less weekly), the
foreign ministers (in the General Affairs Council), and the heads of states or
governments (during the successive summits, and in particular at the con-
cluding one in Amsterdam in June 1997). The roles of the Commission and
the European Parliament remained unchanged, with the former having a
formal place at the summits, but no veto power; and the latter being ‘regu-
larly informed’ by the presidency and invited to comment on the work of
the conference.

The resulting Amsterdam Treaty brought some important changes but
failed in its main task: to prepare the institutional structure for a signifi-
cantly enlarged EU. In particular, the questions of the weighting of votes in
the Council of Ministers and of the size of the European Commission were
left unsolved and known thereafter as the Amsterdam ‘leftovers’, something
that required yet another IGC before the EU could admit the new applicant
countries into its fold. This was actually stated in a protocol attached to the
Amsterdam Treaty itself (see Dinan, 1999: 180–1). As enlargement became
the EU’s central preoccupation in the years following Amsterdam, so the need
for further institutional reform became more pressing. Once enlargement
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negotiations were opened in March 1998, it was felt that the ‘leftovers’ prob-
lem needed to be tackled urgently. Only five months after the entry into
force of the Amsterdam Treaty, the Cologne summit of June 1999 decided to
call a new IGC for the following year, meant to deal with the institutional
agenda once again. The way in which preparatory works were conducted before
Maastricht and Amsterdam offered an easy blueprint to follow. The newly
formed European Commission under Romano Prodi was charged with prepar-
ing a report outlining the reform options, which would function as the basis
for the IGC. The report itself was drafted by ‘three wise men’ (Jean-Luc
Dehaene, Lord David Simon and Richard von Weizsäcker), who were asked to
act freely and independently in their work, with the proviso, however, that
they would not make explicitly drafted Treaty proposals. On the basis of the
three wise men’s paper, which argued for comprehensive reforms of the whole
EU institutional system, the Commission submitted its own contribution to
the IGC.2

A new method is born: the Charter Convention

As well as calling for another IGC, the Council at Cologne took what proved
to be a seminal decision. It decided to set up a special body to draft a cata-
logue of Fundamental Rights for the European Union in parallel with the work
of the intergovernmental conference. Both processes were to be concluded
before the end of 2000. The ‘body’ to elaborate the Charter of Fundamental
Rights, however, was to be a very different kind of animal from the IGCs.
The origin of the idea to set up an assembly comprising, for the first time in
the EU’s history, delegates from national governments, from national parlia-
ments, from the European Commission and from the European Parliament,
all nominally equal, seems to have been in the German administration. The
need for a European document dealing with Fundamental Rights was of par-
ticular significance in Germany, because of the cases brought before the German
constitutional court on the compatibility of successive EU Treaties with the
guarantee of fundamental rights under the German Constitution (the 
so-called ‘Solange decisions’ of 1974 and 1986).3 There had already been
calls for such a document during the Maastricht negotiations, which had
also been referred back to the EP’s Spinelli draft constitution. The Bundestag
had raised the issue in the mid-1990s, and when it became clear that there
would not be a majority in favour of such a move at the Amsterdam IGC, the
issue became a priority for the German EU presidency of the first half of
1999. A public commitment to such a document was made by Joschka
Fischer in his inaugural speech of the German presidency programme to the
European Parliament in January 1999. It was supported by a report prepared
for the European Commission by another ‘group of wise men’, under the
chairmanship of Professor Spiros Simitis, arguing in favour of a system of
fundamental rights for the EU (Simitis et al., 1999).
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The link between the project of a fundamental rights catalogue and a new,
more inclusive procedure, different from that used for previous treaty draft-
ing, developed during the first couple of months of 1999. The German
Minister of Justice, Hertha Däubler-Gmelin, who took responsibility for the
project, together with the foreign minister, invited a large number of consti-
tutional and fundamental rights experts, as well as representatives of the
member states for a brain-storming conference in March, where ‘procedural
as well as substantial issues were discussed’ (interview: H. Däubler-Gmelin, 9
March 2004). The idea of creating a body including national parliament rep-
resentatives and European parliamentarians, based on the earlier Bundestag
debates, was then tested in bilateral talks with key European partners. It
reflected a common understanding that the process ‘could not be just an
IGC, and it could not just be a body of experts, but had to combine elements
of the two’ (interview: H. Däubler-Gmelin, 9 March 2004).

The summit meeting at Cologne adopted the conclusions drafted by the
two ministries. The provisions regarding the assembly to draft the EU Charter
were, according to one source close to the presidency, accepted without much
debate (interview: German foreign ministry official, 9 August 2000). The lack
of resistance from those member states who were sceptical both of the idea
of the Charter of Fundamental Rights, and of the need for a special body to
draft it, may need some explanation. One reason for this can be found in the
contemporary political international context characterised by the war in
Kosovo, which had started a couple of weeks earlier. This required the EU heads
of states or governments to present the Union as both determined and united in
its defence of fundamental and human rights (Merlingen et al., 2001). Another
reason is that the Charter was seen as a pet project of the German presidency,
and probably perceived as an easy way of allowing the newly established
German government to claim some kind of success for its presidency, in an
otherwise difficult period, amongst controversies over Kosovo and the EU’s
financial prospects. In 1999, Chancellor Schröder was a newcomer to the
European Council (the SPD-Green government took office in October 1998),
and he needed a positive initiative to make his mark. In this sense it was ‘lucky
for us [the supporters of the Charter project] that at Cologne there were not
many other big issues on the agenda’ (interview: H. Däubler-Gmelin, 2004).
Finally, the decision to make Roman Herzog (former president of Germany
and of its constitutional court, and an internationally recognised expert on
fundamental rights) the main German representative in the drafting body gave
credibility to the entire project both within Germany and in the EU at large.

Against this backdrop, the Cologne mandate not only set out the task for
the new body and the sources from which it should draw, but also estab-
lished the basic structure of the Convention’s four main representative com-
ponents: from national parliaments, from national governments, from the
European Parliament, and from the Commission. It omitted, however, 
to decide the size of their respective representation. Following Cologne, an
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‘ad hoc’ working group of the Committee of Permanent Representatives
(Coreper) was set up with the task of drafting more detailed provisions for the
new body, which were eventually taken to the Tampere summit in October
1999. The Tampere Conclusions stipulated that the heads of states or govern-
ments would send one personal representative each to the new body, the
national parliaments would send two emissaries each, the president of the
European Commission would send one, and the European Parliament would
be represented by sixteen of its members. The latter provision on the number
of EP representatives is interesting because apparently an earlier draft of the
working group had proposed a lower number of MEPs to be involved, but it
was agreed that the Parliament should at least have as many representatives
as the member states, and in fact one more, to underline that the Parliament
delegates were not representing member states (interview: Finnish presidency
official, 7 February 2001). The Tampere Council Conclusions are also signifi-
cant because they added a significant number of observers (two from the
European Court of Justice and two from the Council of Europe, including one
from the European Court of Human Rights) to the Convention. The same con-
clusions established that a number of other institutions such as the Economic
and Social Committee, the Committee of the Regions and the European
Ombudsman should be consulted; that the views of the candidate countries
should be listened to; and, last but not least, that the proceedings of the new
body should be public.

With these provisions some of the most important characteristics of what
was to become the ‘Convention method’ were established. These comprised
the inclusion of all core EU institutions as well as the member states on a
nominally equal basis; the commitment to a wider dialogue with interested
parties; and the general principle of transparency and openness. Although some
of the elements of the Constitutional Convention were different, the main
principles remained unchanged. These principles, however, left a number of
aspects unspecified: most notably what was the status of the document to be
drafted, and what were the decision-making procedures to be followed. In this
context, it is important to note that the Tampere mandate made clear that,
contrary to earlier drafts envisaging a rotating presidency, the body would
elect its own president for the full duration of the deliberations, and that the
two parliamentary delegations would elect one representative each to the
executive body of the assembly. The first Convention’s Presidium was thus
made up of three elected members plus the Commission representative and
the representative of the acting Council presidency on behalf of the national
government delegates. The body elected Roman Herzog as its chairman and
decided to call itself ‘Convention’ at the first meeting in December 1999.

On the crucial question of how decisions would be reached in the Con-
vention, the Tampere text contained the formula ‘When the chairperson, in
close concertation with the vice-chairpersons, deems that the text of the
draft Charter elaborated by the body can eventually be subscribed to by all
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the parties, it shall be forwarded to the European Council through the nor-
mal preparatory procedure’ (European Council, 1999b). This procedural hint
was interpreted by the Convention’s Presidium as excluding decisions by
majority votes. It was instead taken to warrant a more ‘consensus-building’
procedure, by allowing this to develop in the course of the Convention’s
debates, leading eventually to ‘generally accepted’ conclusions. This resulted
in the final draft of the Charter being approved by acclamation by 60 out of
the 62 members of the Convention in October 2000, marking an important
difference between the ‘Convention method’ and that normally employed
by either the intergovernmental conferences, based on unanimity, or the
Council of Ministers, based on a sophisticated system of qualified majority.
According to minister Däubler-Gmelin, the ambiguity in the provision on
the decision-making was deliberate because other possibilities (unanimity or
some kind of qualified majority) had been discussed with the experts before-
hand and rejected as too divisive. ‘We therefore decided to pursue our double
strategy of using this diplomatic language on the decision-making [to allow
for flexibility] and to exercise pressure [to reach decisions] through the
timing of the Convention’ (interview: H. Däubler-Gmelin 2004).

In retrospect, the judgement on the Charter Convention can be positive,
and most commentators have regarded it as a successful experiment, in so far
as it favoured a broad agreement on some limited, yet at times controversial,
sets of questions, comprising not only the listing of well-established human
rights, but also issues that touched upon a wide range of sensitive issues con-
cerning the nature and scope of the integration process (Eriksen et al., 2003;
Schönlau, 2005). Arguably this was possible partly because the very status of
the Charter remained undecided throughout the work of the Convention,
thus making the link between it and the final decision-makers in the IGC
somewhat unclear. Nonetheless, both the Convention president and the
majority of its members worked under the assumption that they had to pro-
duce a draft ‘as if’ this was eventually to become a legally binding document.
This self-imposed restraint provided the rationale for how the Convention
worked, and motivated the members of the Convention to produce a text
that could not easily be unpicked by the heads of states or governments.
Despite the fact that the Nice IGC did not ratify the Charter formally, but
merely ‘proclaimed’ it as a ‘political’ declaration, and in spite of some ques-
tions which can be raised about the transparency and openness of the
Convention’s process, the Charter Convention was considered by many as a
success and as having established an alternative to the traditional IGC.

The Charter Convention and the Nice débâcle: 
more of the same?

This positive perception was reinforced in particular because the 2000 IGC
was run along the same lines as the previous ones, albeit with a more direct

66 The Convention Experiment

9781403_945235_05_cha03.qxp  9/28/2007  12:32  Page 66



involvement of two observers from the European Parliament, and ended in
a bad-tempered and not very successful summit in Nice in December 2000.
As on previous occasions, lengthy preparations had been done by the so-called
‘preparatory group’ consisting of personal representatives of the foreign
ministers, one Commissioner and the two European Parliament observers.
The twelve applicant countries had been invited to make statements to the
IGC. The foreign ministers and two European summits had also debated the
controversial IGC issues (in particular the extension of qualified majority
voting, the issue of flexibility or ‘enhanced co-operation’ and the size of the
Commission and the European Parliament), and the Parliament itself had
submitted detailed proposals for reform (European Parliament Leinen/
Dimitrakopoulos report 2000).4 Nevertheless the IGC itself progressed slowly
and concentrated more and more on the key institutional questions on
which agreement remained distant.

It was in such a context that Joschka Fischer’s speech at Humboldt University
in Berlin in May 2000 succeeded in changing the political agenda by bypass-
ing the narrow questions of institutional engineering, and opening up the
debate on the wider issue of the future of Europe. This call was taken up by
a number of key players in different member states, so that at the Biarritz
Council meeting, i.e before the IGC 2000 was even concluded, a consensus
emerged on the opportunity to have another IGC in 2004 where issues such
as the division of competences between the EU and its member states, the
status of the Charter of Fundamental Rights, and the simplification of the
European Treaties, could be finally solved. This was partly due to intense
pressure on some governments (in particular from the German Länder and
other regions) to fix clearer limits to the EU’s competences, which were seen
as both increasing and entrenched. The rather disappointing compromises
on institutional matters arrived at in Nice, in spite, or perhaps because of
some hard-fought interstate bargaining, were generally regarded as inad-
equate for the kind of challenges posed by enlargement.

So, it was at the Nice summit itself that it was agreed to hold yet another IGC
on the wider questions raised by Fischer and others. Despite the fact that the
Nice Treaty was presented as having prepared the EU for enlargement, a dec-
laration attached to it acknowledged that ‘a deeper and wider debate about
the future of the European Union’ should be launched in 2001 by the Swedish
and Belgian presidencies ‘in cooperation with the Commission involving the
European Parliament’ (European Union, 2001: Declaration 23, point 3). The
declaration also included a list of interested parties to be consulted, such as 
the ‘representatives of national Parliaments and all those reflecting public
opinion namely political, economic and university circles, representatives of
civil society etc.’, and it stated that ‘[t]he candidate States will be associated
with this process in ways to be defined.’ A debate between all these parties was
supposed to lead to an IGC in 2004, but was not supposed to ‘constitute any
form of obstacle or pre-condition to the enlargement process’ (ibid.).
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Based on this declaration and in a context of widespread disappointment
with the Nice experience not only for the insufficient results as far as insti-
tutional reform was concerned, but also because of the obvious shortcom-
ings of the method of intergovernmental negotiation and its tendency to
produce lowest common denominator solutions, the Swedish and in particu-
lar the Belgian presidency in 2001 started to explore the options for a differ-
ent process for the new round of EU debate. Numerous national parliaments,
the European Parliament, several national governments as well as outside
actors continued to lobby for a conference based on the experience from the
Convention which had successfully drafted the EU Charter of Fundamental
Rights. The general agreement to set up a Convention with a similar compos-
ition (four components, majority of parliamentarians, etc.) to the Charter
Convention, albeit including the candidate countries on a more or less equal
basis, was taken in October 2001 at the European Council meeting in Genval
following a proposal from the Belgian presidency. At this stage, however,
there was still disagreement among member states on the nature of the new
Convention mandate, and on how the Convention would be related to the
IGC. The Belgian presidency, and in particular Prime Minister Verhofstadt,
made it his priority  to reach an agreement on these issues at the Laeken
summit (Ludlow, 2002).

The Laeken mandate and the new Convention

Once again, a group of wise men (this time five of them) was set up by the
Belgian presidency to feed their ideas into the process of setting the wider
debate in motion. The group consisted of former prime ministers Giuliano
Amato and Jean-Luc Dehaene, former Commission president Jacques Delors,
former Polish foreign minister Bronislav Geremek, and David Miliband 
‘a British MP and confidant of Tony Blair’ (Ludlow, 2002: 53). In Verhofstadt’s
mind, this group ‘was [probably] not so much to advise him, as to enhance
the credibility of the Laeken project as a whole’ (Ludlow, 2002: 56). The real
decisions were yet again taken in the European Council, on the basis of docu-
ments prepared by the General Affairs Council and the Committee of
Permanent Representatives of the Member States who, together with the
Belgian presidency, drafted the declaration that set up the Convention on
the Future of Europe. It is interesting how this way of proceeding, involving
some shuttle diplomacy on the Belgian prime minister’s part, both before
and at the Laeken summit in December 2001, built in part on the experience
leading to the Charter Convention, but was also markedly different.

Even though the European Council at Laeken did propose the same kind
of basic composition of the Convention (of two national parliament repre-
sentatives per country, one representative of the head of state or government
of each country and sixteen from the European Parliament), it changed the
internal balance of the Convention by, firstly, extending its size with the
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inclusion of the ‘accession candidate countries’, and, secondly, by choosing
the president and two vice-presidents for the new Convention. This latter
change was quite clearly an attempt to build safeguards into the system, limit-
ing the independence of the Convention. Agreement on the presidency,
however, was not easy. And the decision to appoint Valéry Giscard d’Estaing
as the Convention’s chairman was only reached after protracted behind-
closed-door discussions at the Laeken meeting (Ludlow, 2002).

As part of the compromise reached on the Convention president, it was
also decided to increase the size of the Presidium of the Convention from
five (as it was for the Charter Convention) to twelve members. The Presidium
of the Constitutional Convention therefore comprised two national parlia-
mentarians, two Commission representatives, two European parliamentar-
ians, the Convention’s president, two vice-presidents, and the representatives
of the three heads of states or governments holding the presidency of the
Union during the lifetime of the Convention. Eventually, under pressure from
the Convention and in particular from the applicant and candidate coun-
tries, a representative chosen by the applicant countries was added on as a
permanent observer (this was Alojz Peterle, representative of the Slovenian
government). This composition of the Presidium gave it a more definite
intergovernmental bias, while at the same time making it less cohesive than
the smaller Presidium of the Charter Convention. Moreover, Giscard
d’Estaing’s own personality, and his strongly privileged position (alongside
that of his two vice-presidents), somewhat affected the internal dynamic of
the Constitutional Convention’s Presidium when compared to that of the
Charter Convention (Norman, 2003). These changes were important because
they allowed even those member states who were less than enthusiastic about
a Convention to accept it, first at Coreper level and then at the Laeken sum-
mit itself. According to Ludlow, ‘the principal reason that they eventually
acquiesced was that, during the summer and autumn, Coreper installed sev-
eral significant safeguards regarding the composition, functions and organ-
isation of the assembly, which appear to have convinced them that the
Convention was “safe as well as sexy” ’ (Ludlow, 2002: 59).

Of course, in this context it was also crucial to reach agreement on the
aims of the Convention and on its relation with a future IGC. During the dis-
cussions in Coreper, strong feelings were expressed that the Convention’s man-
date should not make it a replacement for the IGC as the ultimate decision-
making body. Coreper therefore proposed that the Convention should work
on ‘options’ for reform. The formula was subsequently changed several
times. Interestingly, a comparison between the draft conclusions which Guy
Verhofstadt took on his ‘tour des capitales’ in November 2001 (Council
Document SN 4663/03, reproduced in Ludlow, 2002: 218ff.) and those finally
adopted at Laeken shows that the Convention’s mandate was strengthened
rather than weakened in the redrafting. Indeed, the earlier version stated
that the Convention’s final document ‘may set out a number of options, to

The Convention on the Future of Europe 69

9781403_945235_05_cha03.qxp  9/28/2007  12:32  Page 69



be shown in order of preference, and any comments deemed of assistance for
readier understanding of the text’ (European Council 2001a; Ludlow, 2002:
225). The adopted document reads: ‘It [the Convention] will draw up a final
document which may comprise either different options, indicating the degree
of support which they received, or recommendations if consensus is achieved’
(European Council, 2001b; Ludlow, 2002: 234). At the same time, while the
early draft underlined that the result of the Convention would ‘provide the basis
for further work, without formally binding the parties involved in the future
Intergovernmental Conference’, the Laeken text stresses that the Convention’s
report would ‘provide a starting point for discussions in the Intergovernmental
Conference, which will take the ultimate decisions’ (ibid.). These provisions
are important because they encouraged the Convention to decide early on
that it would attempt to produce a single draft so as to exercise maximum
influence on the IGC.

The elements of the Laeken declaration just quoted are significant because,
unlike the Cologne mandate for the Charter Convention, they made explicit
reference to the consensus method as the decision-making procedure in the
Convention. Whereas the November draft was closely modelled on the Cologne
formula, since it stated that ‘[i]t will be for the Convention Chairman, in
close consultation with the Presidium, to find a sufficient consensus on the
document within the Convention’ (European Council, 2001a; Ludlow 2002:
225), the Laeken text did not mention this as the explicit prerogative of the
Chairman. Nevertheless the condition that recommendations could only be
made ‘if consensus is achieved’ and the fact that no further provisions were
made for establishing when this was the case, meant that the Convention
president de facto decided when discussions had produced a consensus – in the
same way as this happened at the Charter Convention (Bellamy and Schönlau,
2004a on the Charter; Closa, 2003 on the Laeken Convention). Finally, it is
important to note that both the earlier draft, and the final document expli-
citly linked the Convention’s work to the possibility of a European Constitution
because the provisions on the working method of the body come after a
paragraph headed ‘Towards a Constitution for European citizens’ under which
four core questions are listed for the Convention to tackle. This heading seems
to have remained unchallenged in the negotiations at Laeken – possibly because
it was seen as a sufficiently distant prospect by those who had a more sceptical
position, and because they perhaps relied on the safeguards built into the
Convention’s own mandate. Perhaps by default, the ‘constitutional’ question
had now become central to the EU political debate.

One other issue, however, proved rather controversial both before and at
the Laeken summit. This was the question of the timing of the Convention’s
work. As mentioned earlier, the debate occurred in a framework set by two
existing deadlines. According to declaration 23 attached to the Treaty of Nice,
‘a new Conference of the Representatives of the Governments of the Member
States will be convened in 2004, to address the aforementioned items with a
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view to making corresponding changes to the Treaties.’ Yet, the Nice IGC had
also made clear that this new conference would ‘not constitute any form of
obstacle or precondition to the enlargement process’ (point 8) – which was
already scheduled to see the first accessions in time for the new member
states to participate in the ( June) 2004 elections to the European Parliament.
This created a problem because some member states, in particular the UK,
insisted that there should be a ‘cooling off’ period after the end of the
Convention to allow them to explain (and possibly mitigate) the Convention’s
results in their national contexts before having to make a final decision
about them in the IGC. At the same time, Italy was very keen to be able to
start the IGC under its presidency (July–December 2003) in the hope that it
would gain prestige from setting the stage for a ‘second Treaty of Rome’.
Because of the disagreement on this issue, the final version of the Laeken
Declaration was somewhat unclear, mentioning a start date (1 March 2002),
but only saying that its proceedings will be ‘completed after a year’, without
any mention of a cooling off period. This lack of clarity meant that several
actors in the Convention process tried to influence its timetable, so as to
extend its mandate and to reduce the cooling off period (the Convention
officially finished in July 2003, i.e. after sixteen months) (Ludlow, 2002: 71).
Nevertheless the Convention worked under considerable time pressure given
the scale of its task, something that had an important impact on the kind of
debates which developed (Schönlau, 2004). The IGC opened less than three
months after the end of the Convention, on 4 October 2003, only to fail to
reach an agreement after two more months.

Other issues such as the precise role of the two vice-presidents and whether
they would ‘count’ as part of their national government’s representation, or
the inclusion of Turkey as one of the candidate countries in the same way as
Bulgaria and Romania, continued to be discussed even after the Laeken sum-
mit, though they were eventually resolved by the time the Convention held
its inaugural meeting on 28 February 2002 (Hummer, 2002). But even then,
procedural uncertainties and divisions remained. First, there were issues
regarding the financing of the Convention in general, but also Giscard
d’Estaing’s own financial and personal claims, which were the object of neg-
ative press coverage (Norman, 2003: 40–1). Secondly, Giscard’s own draft of
the rules of procedure for the Convention sparked controversy even before
they were made officially public on 27 February (CONV 3/02), mainly
because they were seen as giving excessive powers to the president and
seemed to exclude the alternate members. After numerous amendments and
intensive debates in the Presidium and the Convention plenary, the issues
were eventually resolved with a compromise on 22 March (on this, see
Chapter 4). Thirdly, the role of the applicant and candidate countries created
some tensions. The Laeken mandate formulated their special status as ‘not-
yet-member states’ by stressing that they ‘will be able to take part in the pro-
ceedings without, however, being able to prevent any consensus which may
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emerge among the Member States’ (European Council, 2001b; Ludlow, 2002:
233). This implied a clear division of status between ‘old’ and ‘new’ member
states, which reflected some fears from the old member states, but which in
the event proved to be unfounded, to the extent that later on in the process
most conventionnels seemed to accept the representatives of the new member
states as full equals – a view borne out, of course, by the inclusion of the ten
new member states which were to join on 1 May 2004, as equal partners with
a right of veto in the intergovernmental conference. Nevertheless, this equal
status was not clear at the beginning of the process and the exclusion of the
applicant countries from the Presidium and from some preparatory meetings
before the Convention started led to early doubts about the fairness and
equality of the ‘Convention method’ (Norman, 2003: 43).5

Conclusion: a new method for a new constitutional phase?

The Convention, which convened for the first time in a solemn ceremony
on 28 February 2002, was in many ways a first in EU history. With 105 full
members and 102 alternates it was larger than any body which had so far
been working to prepare constitutional/Treaty changes in the EU before.
While by no means fully ‘representative’, the Convention, with a majority of
elected parliamentarians (56 national and 16 European MEPs) was very dif-
ferent from the preparatory or working groups constituted by high ranking
national diplomats or by appointed eminent political figures in the past.
Given the repeated emphasis on the Convention’s dependence on a wider
public debate and the commitment to open and transparent proceedings of
the body itself, it was constituted as the ‘opposite’ of secretive IGCs where
deals are made in the early hours among weary national leaders. Finally, the
leeway given to the Convention by its principals (the heads of states or govern-
ments united in the European Council at Laeken) regarding the decision-
making method, coupled with the reference to a (possible) constitutional
document, meant that the Convention could see itself as an assembly draft-
ing a Constitutional Treaty, which would not depend on unanimous agree-
ment but rather on the more flexible notion of consensus.

And yet, the Convention was not a complete break with the EU/EC history
of treaty-making. There are clear continuities in the way in which the con-
stitutional development of the European polity has progressed. While the
early days after the setting up of the European Coal and Steel Community
had seen ambitious plans for a constitutional document for a European
political community to be drafted by a ‘constituent assembly’ composed of
elected parliamentarians (drawn, however, from the ranks of the appointed
national parliamentarians in the Council of Europe or ECSC parliamentary
assemblies), the early failure of these plans had led to a much more cautious
approach in which technocrats and diplomats became the central players of
constitutional change for many years. The growth and institutionalisation
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of intergovernmental co-operation in the day-to-day running of European
integration also meant that it was the IGC method which came to dominate
even the fundamental decision-making about changes to the Treaties and
the overall direction of the European project.

Nevertheless there has been a long-running debate amongst academic
commentators and European political elites (both at national and supra-
national level) about the obvious deficiencies of this method of functional
integration exclusively conducted through the executives at the expense of
democratic control (Warleigh, 2003). In particular, ever since the early 1970s
the danger of alienation between the integration project and ‘the people’ has
been on the agenda of the core decision-makers and has been both trigger
and crucial challenge for attempts to adapt the political-legal framework of
integration. Increasingly, debates about the European Treaties have focused
on how to bring the European Community/Union closer to its citizens and
how to make it more democratic. After the watershed first direct elections in
1979, these concerns have found an additional channel in the European
Parliament which has become increasingly influential over the years.

Importantly for the present analysis, this debate has increasingly focused
on the process of Treaty change itself. From the IGC on the Single European
Act in response to the European Parliament’s draft constitution of 1984, via
the Maastricht ratification crises towards the 2002 Convention project, a
gradual opening up of the closed IGC procedures can be observed. The ques-
tions of whether individual steps in this process are sufficient or not, and
whether the trend will continue after the experience of the 2003 IGC, will be
further explored in the Conclusion of this book. Nevertheless it is significant
that the idea of a broad and structurally representative Convention was first
tested and then repeated in the context of the EU’s impending enlargement
in response to a growing concern that unanimity among member states will
be much more difficult to achieve among twenty-five or more very different
players. The two Conventions therefore mark a new ‘phase’ in the EU’s con-
stitutional history.

Notes
1. It should be noted that the term ‘intergovernmental conference’ was not used at

this time. 
2. Available at http://europa.eu.int/igc2000/repoct99_en.pdf
3. BVerfGE 37, 271ff., of 1974 and BVerfGE 73, 339ff., of 1986.
4. In two parts, A5-0018/2000 and A5-0058/1999.
5. See Chapter 6 for a discussion of the inequalities between the member states and

applicant states in the language regime of the Convention.
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In Chapter 3 it has been argued that, in spite of the fact that the Convention
has a certain family resemblance with other specific bodies appointed in the
past to prepare important treaty revisions, the Convention and its ‘method’
represent a significant departure in European constitution-making. This and
the next chapter are more directly interested in discussing how much the
Constitutional Convention lived up to the expectations of offering a new
means for more democracy and participation.

In particular, this chapter deals with the issue of the composition of the
Constitutional Convention, drawing some comparisons with the Charter
Convention, and assessing both its representativeness and accountability.
Such issues are of particular significance in view of the fact that the ‘Convention
method’ is considered as an improvement on the intergovernmental method
characterising the IGCs, because it was deemed to be more inclusive, open
and democratic, and hence ultimately more legitimate, as a way of reaching
decisions of a constitutional nature at the European level. Arguably, the
Convention structure offered a broader basis for legitimacy; nevertheless a
number of issues such as the equality of status of the conventionnels, the
process through which they were selected, the mechanisms of feedback and
accountability to their natural constituencies, and questions of openness
and transparency of the proceedings need to be looked at more closely in
order to formulate a precise judgement on how well the ‘Convention method’
worked. This chapter and the next will therefore examine these issues in an
attempt to determine in what sense the Convention experiment opened a
new phase of constitutional politics in the European Union.

As we saw in the previous chapter, the Convention on the Future of Europe
was set up to prepare either a series of options or a single proposal for changes
to be made to the EU Treaties. These were eventually to be decided by member
states at an intergovernmental conference. Early on during its proceedings,
the Convention opted to prepare a single draft for a Constitutional Treaty,
with the intention of forcing the hand of the IGC, to sanction the text more
or less unchanged. In this way the Convention body acted less as a technical
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body and more as a quasi-constitutional assembly or, indeed, as a constitu-
tional convention. This makes the issue of the composition of the Convention
and of its representativeness particularly important in order to judge its legit-
imacy and the legitimacy of its output.1

Yet, such a self-representation of the Convention did not go unchallenged
either within or outside of it (Bonde, 2003; Stuart, 2003; Arnull, 2003). Many
conventionnels were aware that they were not entirely free in their decisions,
and that, paraphrasing Magnette (2004b), they acted under ‘the shadow’ of
the IGC, where the ‘representatives of the governments of the member
states’ would determine ‘by common accord the amendments to be made to
the Treaties’ (Art. 48 TEU). The conventionnels were therefore caught between
the limited and somewhat ambiguous nature of the mandate given to the
Convention of the Future of Europe, and their own individual and/or col-
lective ambitions and claims of legitimacy. In fact, while the Convention’s
proceedings were arguably more open and internally democratic than those
normally taking place at the IGCs, their democratic credentials need to be
examined more closely before they can be judged superior to those of the
Council, which represents democratically elected and nationally accountable
governments. In the following, the Convention and its membership will
therefore be explored through the lens of representation and accountability
(Pollak and Slominski, 2004).

The analysis will focus first on the composition of the Convention in order
to show how the mix of different institutional actors contributed to give a
broad representative basis to the body itself. Yet the hybrid nature of its com-
position also meant that the mechanisms for the selection and accountabil-
ity of the conventionnels differed widely across the membership. This had
repercussions on the status of the conventionnels, depending on what ‘con-
stituency’ they represented, a fact which was recognised early on by the
Convention’s president, who therefore concluded that the body could not
formally function on a majority principle by voting on decisions, since dif-
ferent members’ votes would have to be ‘counted’ differently depending on
whether they had been delegated by a national parliament, a national 
government or a European institution. The decision to eschew voting as a
procedure contributed to a search for ‘consensus’ and thus to a more delib-
erative style of debate in the Convention, something which will be discussed
further in the following chapter. In certain respects, this was a positive fea-
ture of the way in which the Convention was both structured and operated,
but it also highlights the problematic nature of its representativeness.

The membership of the Convention

With 102 full members, the Convention on the Future of Europe was a rather
large body, certainly in comparison with the frequently invoked Philadelphia
Convention which had 55 members. Moreover, the Convention on the Future
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of Europe had a corresponding number of substitute members and a tri-
umvirate of presidents, bringing its total membership to 207 plus thirteen
permanent observers from the Committee of the Regions, the Economic and
Social Committee, and the European Ombudsman. Following the example
of the Charter Convention, it was expected that substitute members would
be fully involved in the Convention’s work. Yet, the role of the substitutes
was one of the issues over which controversy broke out at the very beginning
of the Convention’s work (Dauvergne, 2004: 52–3). The Laeken mandate
itself had stated that conventionnels could only be replaced by substitutes if
they were not present, and that substitutes had to be appointed in the same
way as full members. Early proposals for a set of rules of procedure for the
Convention, drafted by Giscard d’Estaing and his secretariat (CONV 3/02),
adopted a strict reading of this provision and limited the rights and role of
substitute members by stating that they could only participate in Convention
meetings if the absence of the full member had been announced to the sec-
retariat two days in advance.

In the words of one analyst, this ‘antipathy to the alternates’ on the part
of Giscard ‘partly reflected [his] concern that the full Convention members
would be less than diligent in attending the plenary sessions and so fail to
develop the necessary esprit de corps, if the alternates were practically their
equals’ (Norman, 2003: 44). In response to pressure from the Convention,
however, and in particular from a large group supporting alternative pro-
posals for rules of procedure drafted by Andrew Duff, a member of the European
Parliament delegation, a more flexible attitude was adopted, which allowed
substitute members to attend all Convention meetings and to speak if the
respective full member was absent for a full day (CONV 9/02, 14 March 2002).
Moreover, in the ensuing debate Giscard promised that the rules of proced-
ure would be applied ‘flexibly’, which allowed him to state that there was a
‘consensus’ on the revised rules of procedure (Norman, 2003: 45). Due to these
changes, which moved the Convention’s internal rules much more towards
a ‘typically parliamentary logic’ (Floridia, 2003: 80), the substitute members
did play an increasingly important role as the Convention progressed.

The role of the substitutes was particularly important in relation to the
representativeness of the Convention, by making sure that different voices
were heard (Pollak and Slominski, 2004: 47–50). This was so because in many
cases of national parliaments, for example, the two full members came from
the main forces of government and opposition respectively, with the substi-
tutes ‘covering’ other parties (for example, Austria, Belgium or Finland).
Many two-chamber parliaments were represented by one full Convention
member for each chamber (for example, the German Bundestag and Bundesrat
or French or Italian Chambers and Senates respectively), but in other cases,
like the British Parliament, the House of Lords was represented only by two
alternates, while the House of Commons appointed both full members
(Norman, 2003: 44). Thus in the ‘delegation’ from the national parliaments,
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a number of different models of representation manifested themselves, and
the substitutes played a crucial part in broadening the representative basis of
the assembly as a whole.

In the case of the European Parliament delegation, its representation was
mainly focused on providing an image of the balance of political power, and
less on territorial or other criteria. Its sixteen full members were selected on
the basis of a rough calculation (based on the d’Hondt criteria) of the relative
size of political groups within the EP. Each political group chose its own sub-
stitutes. This resulted in a delegation composed of six EPP-ED members, five
PES members, and one each of ELDR, EDD, GUE-NGL, Greens and UEN and a
mirror-image substitute delegation. The EP caucus thus represented the seven
party groups present in the EP at the time among members and substitutes, but
did not include any member of the so-called ‘group of non-aligned’ inde-
pendent MEPs. Within the party delegations, allocation was based on complex
horse-trading in relation to other posts and entitlements because the setting
up of the Convention coincided with the so-called ‘mid-term review’, where
Committee positions are redistributed among parties half way through a legis-
lature in the EP. One important factor in selecting the particular individuals
was their experience in Constitutional and Convention matters. This resulted
in a sizeable number of the conventionnels from the EP – seven out of a total of
sixteen full members, and five out of the sixteen substitutes – who had already
served in the Charter Convention in 1999. Furthermore, ten of the sixteen
full members of the Convention and eleven of sixteen substitutes of the EP
delegation were either full or substitute members of the EP’s Constitutional
Affairs Committee.

With regards to nationalities, the EP delegation was much less representative,
comprising three representatives for Britain and Germany, two for France and
Italy, and one each for Denmark, Spain, Holland, Portugal and Austria. None
of the other six nationalities of the fifteen EU countries were represented as
part of the full members of this delegation. Even considering the substitute
members, the EP delegation had no member from Sweden, Luxembourg or
Ireland. In terms of gender equality, the European Parliament delegation –
with five women out of the sixteen full members, and seven out of the six-
teen substitutes – fared much better than the Convention as a whole (as will
be further illustrated in Chapter 7), but it obviously underrepresented women
given their numbers in the general European population. Overall, however,
the EP delegation was broadly representative of a number of social, political
and national cleavages of European society.

Looking at the group of national representatives it is important to remember
that, technically speaking, they were ‘personal representatives of the respect-
ive heads of government’ even though they were frequently referred to as
‘(national) government representatives’. By definition this group had a very
different kind of representational role to fulfil. As a body they included an
interesting mix of different profiles and the membership of this delegation
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saw some of the most important changes during the lifetime of the Convention,
partly due to governments changing after national elections, partly reflect-
ing changing strategies or priorities with regard to the Convention itself.
While several governments chose initially to be represented by individuals
with an academic rather than a political profile (notably Finland’s Teija
Tiilikainen and Germany’s Peter Glotz) or by nominally non-partisan indi-
viduals (mainly among candidate countries such as Cyprus, Lithuania, Malta
or Poland), this changed in some cases as the Convention process unfolded:
the entry of the foreign ministers of both Germany and France in the
autumn of 2002, which was followed by similar moves by Greece, Slovenia
and Latvia, was seen by many as a recognition of the (growing) political sig-
nificance of the Convention and marked the transition into a new phase of
the Convention’s work. Alain Dauvergne notes, moreover, that this change
in representation coincided with a changing role of the applicant country
representatives who became more assertive after the Copenhagen summit in
December 2002 had definitely set the date for their accession to the EU at 1
May 2004 (Dauvergne, 2004: 125).

Altogether thirteen government representatives were replaced during the
Convention, with Turkey and Spain changing government representative
twice. It is noteworthy that, besides president Giscard himself, the Convention
comprised a significant number of former heads of states or governments,
such as Jean-Luc Dehaene, Giulio Amato, John Bruton, Alojs Peterle and
Jacques Santer, and a number of serving ministers.2 This situation was clearly
different from the Charter Convention where a much greater number of rep-
resentatives were experts in the field of human rights or European law rather
than prominent politicians. This was partly due to the fact that the Charter
Convention had a more restricted mandate and was seen, especially at the
beginning, as a more ‘technical’ exercise. Nonetheless, the Constitutional
Convention was similarly characterised by a high number of members with
a professional or educational background in law (Kleger, 2004: 74).

As for the two representatives of the Commission in the Convention, they
played a separate role as part of the representative structure of the Convention.
Technically, Commissioners Vitorino and Barnier represented the Commission
president, in his role as the head of the ‘college of Commissioners’, which is
regarded as the guardian of the general interest of the European Union. As
such, they did not form part of any particular ‘caucus’ in the Convention;
nor were they a proper ‘delegation’ – in fact, it was not always clear whether
they spoke on behalf of either the Commission as a whole or of its president.
In most accounts of the Commission’s performance in the Convention it is
noted that, despite the high quality of the two individuals concerned, the
Commission as an institution did not play as important a role as could
have been expected because of a lack of internal unity, and weak leadership
from Prodi (Dauvergne, 2004: 52; Norman, 2003: 322). In particular, the
Commission’s contribution to the Convention was marred by co-ordination
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or communication problems between the two conventionnels and their ‘home’
institution (Beach, 2003).3

Finally, the Presidium of the Convention was interesting from the point of
view of representation. It had been stipulated by the Laeken Council deci-
sion that the Presidium would be composed of the president and his two
vice-presidents (appointed rather than elected, as had been the case for the
Charter Convention), and nine other conventionnels, including representatives
of all governments holding the EU presidency throughout the Convention,
plus two representatives of the Commission, and two each of the European
Parliament and the national parliaments. Only the four latter of the twelve
Presidium members were elected to their posts by the relevant delegation,
while the others were members ex officio. Interestingly, even though the
Presidium was not thought out as a representative body in itself, the failure
to include the future member states in it sparked controversy. In the end, a
thirteenth member was invited as ‘permanent observer’ to the Presidium,
chosen by the national government and parliament representatives of the
thirteen candidate countries. Similarly, there were criticisms of the clear
political bias represented in the Presidium. A group of eight conventionnels
who failed to support the final Draft of the Constitutional Treaty (DCT) criti-
cised the Presidium for not including ‘one single Eurosceptic or Eurorealist
person’ and comprising members from three political families only (CONV
851/03 para. 14; Arnull, 2003). Although, technically speaking, the Presidium
‘represented’ the four delegations comprising the Convention, only the
members of the national parliamentarians and the MEPs who were part of
the Presidium seemed to regard their position as ‘accountable’ to their own
groups of origin. In the absence of a coherent view of the national government
caucus, the envoys of the rotating presidency of the EU ended up representing
their countries – while the president and vice-presidents represented no one
but themselves.4 On the whole, the Presidium therefore forms the weakest link
in any claim about the representativeness of the Convention (Stuart, 2003;
Arnull, 2003).

The status of the conventionnels

The Laeken mandate had set out criteria of membership of the Convention
along institutional and territorial lines (through the member states), which
led to a ‘potentially uneven structure of presence’ (Pollak and Slominski, 2004:
50). It had not explicitly envisaged a balancing (or representative structure)
along party political, demographic, sociological or other criteria, even though
some institutions attempted to select their representatives by paying attention
to some of these criteria. As Closa notes, territorial representation was envis-
aged by the patrons of the Convention (the drafters of Laeken) only at two
levels (European and national), but not at the sub-national level which was
only indirectly involved through the six observers from the Committee of
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the Regions (Closa, 2004b: 189). The Convention structure thus stressed the
principle of equality of states within the EU to a much greater degree than is
the case in the daily administrative and political practice of the EU. In ‘normal’
EU politics, the Commission takes on the common European interest, while
the European Council, at least when deciding by qualified majority, relies on
a system according to which national votes are weighted in relation to the
population of the member states, in order to balance equality between nations
with equality between individual citizens. This does not seem to have trans-
ferred fully to the constitutional level, where state-based representation is still
dominant. It is no surprise, therefore, that discussions about voting issues,
concerning the degrees to which to extend ‘qualified majority’ decisions,
turned out to be controversial.

The territorial logic, however, was not applied consistently across the struc-
ture and working of the Convention, as was clear from the case of the appli-
cant and candidate countries, which, as discussed in the previous chapter,
were regarded as ‘not-yet-member states’, and therefore given reduced rights
at the outset. More generally, the Laeken mandate produced a number of
ambiguities in the way in which the conventionnels were meant to ‘represent’
their respective institutions. On the one hand, all conventionnels were for-
mally equal not only as envoys of a certain country, but also as individual
members of the Convention. On the other, as Giscard stressed in his inaugural
speech, the conventionnels ‘must not regard themselves simply as spokesper-
sons for those who appointed them’ and furthermore, they were not ‘equal
enough’, so that it was unreasonable to arrive at decisions within the
Convention by simple majority voting (Giscard, 2002c; Floridia, 2003: 83). In
this context it is also noteworthy that the ‘European’ representatives, that is
the members of the European Parliament and the European Commission,
were in a clear minority. As mentioned, the number of representatives of the
EP had been sixteen in the Convention on the Charter to counterbalance fif-
teen government representatives, but had not risen in parallel to the number
of government representatives in the Convention on the future of Europe
which went from fifteen to twenty-eight because of the inclusion of the
applicant and candidate countries. The Commission was, however, given a
second representative where in the Charter Convention it had only had one.

The lack of de facto equality of status between the conventionnels was fur-
ther underlined by the fact that the Constitutional Convention (unlike the
Charter body) did not elect its own leadership. Giscard and his two vice-
presidents were appointed after much internal bickering in the European
Council (Ludlow, 2002) by the patrons of the Convention. The three were
thus obviously ‘different’ from the rest, and played key roles in the work of
the Convention without having any additional representative legitimation
from their peers. The governmental envoys as a group were also in a ‘privil-
eged position’ because their opinions could be backed up by the threat of
their governments using the veto power at the IGC (Magnette, 2004b). Some
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government representatives used such a threat more often than others, a fact
that was not lost on the other members of the Convention. In some cases
(notably in the case of Peter Hain, the British representative), this tactic
seemed to backfire slightly, for his frequent reference to his particular position
as the representative of the British government produced a certain weariness
on the part of many of the other conventionnels, so much so that after a while
Peter Hain changed strategy, and rather than using threats, became more
amenable to discussion in an attempt to either convince his interlocutors in
the Convention or to build coalitions within it (Crum, 2004b). This could be
cited as an interesting example of what Elster has called the ‘civilizing force’
of public deliberation (see Magnette, 2004b: 214, who cites Elster, 1998).

Another crucial challenge to the concept of equality in terms of the indi-
vidual Convention member’s ability to influence the debate was the greatly
varying degrees of knowledge of, and previous experience in, EU affairs, in
particular among the 56 national parliament representatives. While many of
them had become conventionnels because of previous EU-level activity, others
had no or little experience. They were clearly disadvantaged vis-à-vis their
counterparts. For them in particular the Convention fulfilled an important
function as a ‘crash-course’ in European issues. This had also been the case
in the Charter Convention, but because of the clearer focus and the more
limited scope of the latter, the lack of EU experience on the part of some
of the conventionnels was more easily compensated for by their knowledge
as experts on human rights. The experience from the Charter Convention
also seems to have been considered as an asset and consequently twenty-two
members of the Charter Convention came back for the Constitutional
Convention.

Finally, the differing degree of logistical and other support they received
from their originating institutions constituted another element of inequality
among the conventionnels. A number of them, when asked which groups they
saw as most influential in the Convention, named, after the Presidium, the
caucus of the European Parliament – because of the MEPs’ access to offices
and assistants in Brussels, and because of their familiarity with the EU system
both at a theoretical level and in its practical application. The national par-
liamentarians, by contrast, were the least supported in this sense, many of
them coming to Brussels on their own and only for the meetings of the
Convention. Many national parliaments did not provide additional secretarial
support for their envoys to the Convention and some national parliament
conventionnels felt overwhelmed by the amount of work and the lack of sup-
port (interview: Caspar Einem, 24 April 2003). The Convention secretariat of
some twenty-two members (on its composition, see Norman, 2003: 37),
which nominally was supporting all conventionnels, was in fact working for
the Presidium and was indeed busy enough producing background papers
and draft texts, and later on processing thousands of written amendments
tabled by the conventionnels. National government representatives on the
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other hand did often have a whole staff of advisers and experts, either from
the permanent representations of their countries to the EU, or from the foreign
ministries, in particular towards the end of the process when more and more
high-profile politicians entered the arena to put ‘national’ points across.

The mandate of the conventionnels

In spite of some of the reservations discussed in the previous section, the
Convention was more representative of the body politic of the European
Union than had been the case with preparatory bodies of previous treaty and
constitutional reform. Because of its combination of different institutional-
territorial levels of representation, the Convention marked a decisive inno-
vation in EU ‘constitutional politics’ (Closa, 2004b: 204). At the same time,
the issue of democratic representation does not only raise questions of pres-
ence and delegation, but crucially also of accountability and responsiveness
(Müller et al., 2003). The Convention was conceived as a response to the
secretive and unaccountable way of EU constitutional politics in the IGCs.
Therefore, its overall legitimacy also depended on its members’ mandate and
how their interaction with their constituencies was organised. When assessing
the Convention’s merits in this context, it has to be borne in mind that the
mandate of the body as a whole was ambiguous and probably deliberately
so: the Convention was more than a preparatory group, but clearly less than
a constituent assembly. As such, its members were neither directly elected
nor bound to a precise mandate. According to some commentators, such an
uncertainty in the scope of the Convention’s mandate was in itself an import-
ant element of freedom, setting one of the conditions for the debate to be
more ‘deliberative’ in style (Fossum, 2003). The ambiguity of the mandate also
speaks to the fundamental need for constituent bodies to strike a balance
between freedom of initiative, on the one hand, so as to come up with inno-
vative solutions that are acceptable to the different parties involved in the
process; and accountability to the principal parties represented in the con-
stituent body, on the other, so that the agreements and/or compromises
reached by the body have a realistic chance of being adhered to (Elster, 1998).

From this point of view, it is understandable that none of the participating
institutions seems to have established binding mandates for its representa-
tives in the Convention. Its members were therefore generally free in their
action in most cases, and the way in which they ‘accounted’ for them was
‘ex post’ through reports to their sending institutions. Moreover, there were
significant differences in the process of selecting the conventionnels and in
the degree of ‘supervision’ which they were subject to in their own contexts,
and these differences also affected their ‘equality’ as participants in the delib-
erations of the Convention. As has been noted, for example, a large number
of key members of the Convention were appointed (rather than elected) to
their positions: the Presidium, the national government representatives and
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to a certain degree the Commission representatives. The procedures by which
other members were chosen were also not in all cases fully democratic and
transparent.

In several national parliaments, for instance, conventionnels were often not
voted on because they ‘emerged’ or were appointed as quasi-default candi-
dates for the job because of experience as chairpersons of the committees on
European or foreign affairs, or because of previous EU experience. In some
cases, there were several candidates for the post, but a vote was unnecessary
either because agreement was reached through negotiations or other candi-
dates eventually withdrew (as in the German Bundestag’s case), or the vote
took place only within the relevant parliamentary committee rather than in
the parliamentary assembly as a whole (as it was for the Dutch first chamber).
In other cases the candidates were selected directly by their own parliamen-
tary party within the framework of a pre-arranged share-out between the
parties (the UK House of Commons), or the task of selection was given to
some special body within the Parliament (the presidents or the presidia of
parliaments, for example in the Slovenian Parliament or the Dutch Senate).
Interestingly, despite the wide variety of structures in which national parlia-
ments nowadays debate issues of European integration, apparently nowhere
were there broader consultations within the parliaments or even beyond on
the specific tasks of the Convention prior to the selection of a parliamentary
envoy. This resulted in unclear structures for conventionnels to inform and be
accountable to their ‘sending’ institutions.

The representatives of national governments, or more precisely of the
heads of states or governments in contrast had to report to their patrons and
seem to have been in some cases under quite tight control (for example
Britain’s Minister for Europe, Peter Hain or Spanish Foreign Minister Ana
Palacio). On the other hand, in some cases where the government represen-
tative was a senior cabinet minister and had an independent political power
base (as for example in the cases of Germany’s Joschka Fischer or Belgium’s
Louis Michel), they had considerable freedom to shape their own govern-
ments’ policy on the Convention. In particular Joschka Fischer’s secretive
bilateral meetings on the fringes of the Convention were noted, and to many
conventionnels, they were in clear contrast to the Convention’s aspirations to
openness (Dauvergne, 2004: 132). It is interesting, though not surprising in
this context, when Ben Crum notes that the government representatives
very often acted on their own in submitting proposals, or at most together
with their alternates, and in any case ‘engaged little or not at all with their
party-political groups’ (Crum, 2004b: 3). Since their position was based on a
more or less ‘personal’ link of representation between the Convention member
and the respective head of state or government, this was of course a feedback-
link removed from public scrutiny. In this sense they were accountable in
many cases directly only to the heads of government and, only if they were
members of the government themselves, before national parliaments.
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The members of the European Parliament delegation in contrast did have
a mandate from the Parliament as a whole which consisted of a package of
resolutions and reports since the Nice Treaty negotiations covering most
issues before the Convention. Moreover, the EP delegation was closely
followed by the European Parliament’s Constitutional Affairs Committee
(AFCO) with whom the delegation membership widely overlapped (see
above). Moreover, the Constitutional Affairs Committee timed its own work
in many cases not only to allow for frequent hearings of conventionnels and
the Convention president, but also to supply specialised reports on specific
issues ‘in time’ to influence the debate in the Convention.5 The European
Parliament also had several plenary debates on the Convention’s work and
received continuous reports from its two representatives in the Convention
Presidium. Since all the political parties and the party political groups in the
European Parliament followed the developments around the Constitution
with interest, a number of additional layers of accountability to different
parliamentary and extra-parliamentary bodies developed at EP level.

As far as the national parliamentarians’ feedback links are concerned, the
situation was somewhat different. In many cases the interest in the Convention
at national parliament level during the early stages hardly went beyond
those who were already dealing with European affairs in the relevant com-
mittees. The interest of most national chambers increased as soon as the
Convention started to take shape and in particular once it started debating
the role of national parliaments, but overall the national parliamentarians
were somewhat more loosely connected to their institutions in most cases.
Most of them did report on their work (often monthly) to special committees,
and most assemblies had at least two special debates, organised parliamen-
tary hearings or prepared extensive reports on the Convention. Nevertheless,
the members of the national parliament delegation as a whole had the least
clear-cut link to their ‘patron’ institutions because of the sheer diversity of
parliamentary cultures, political forces involved and procedures employed.
This also meant that there was only limited transparency as far as the
accountability of national parliamentarians was concerned. Thus, the fact
that national parliaments were involved via their representatives in EU con-
stitutional politics was, of course, one of the key novelties of the ‘Convention
method’, but this was not immediately appreciated everywhere.

Finally, the two European Commission representatives occupied a special
position because, as mentioned above, technically speaking they were
accountable to the Commission president and through him to the college
of Commissioners. It appears that the Commission did have regular reports
from, and debates about the Convention, and that individual proposals
to the Convention were debated in the college. At the same time, however,
the Commission president had his own ‘project for an EU Constitutional
Treaty’ prepared apparently without consultation with the college of Commis-
sioners or his two representatives. When this document was presented in the
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Convention, it took even the two Commission envoys by surprise and left them
looking (and feeling) isolated, which, in the overall assessment, weakened
the Commission’s influence. It can only be inferred that the accountability-
link between the Commission president and his two representatives was
weak at best after this episode (i.e. from October 2002 onwards) (Dauvergne,
2004: 117–18).

Accountability: how, for what, and to whom?

The structures and practices of feedback between the participant institutions
and their representatives varied greatly and in many cases seem to have
been, at least at the outset, up to the individual imagination or good-will of
the conventionnels. When asked in individual interviews how they reported
back to their ‘home’ institutions, many conventionnels quoted meetings of
parliamentary bodies like the European Affairs Committees (in case of
national parliamentarians), but also meetings with special structures set up
to bring all the national Convention representatives together with the gov-
ernments (Grabowska, Heathcote), party structures within the national par-
liaments or governing coalitions (Meyer, Fayot), special hearings organised
by their parliaments on the Convention or a national forum (Einem, Fayot,
de Rossa) or even academic and other conferences (Altmaier, Meyer, Voggen-
huber). In the case of one Presidium member, the feedback mechanisms also
included a responsibility to report to ‘their’ delegation of national parlia-
mentarians (Bruton). At the same time, however, in particular the two
Presidium members from the national parliament delegation (Stuart and
Bruton) were criticised for not adequately ‘representing’ what was, admittedly,
often not a very clear position of the delegation as a whole (Einem, 2004: 254)

A number of conventionnels were then asked with whom they co-operated
most closely in their work, to establish which channels of information and
influence existed at a practical level. A rather varied picture emerges: some
conventionnels claimed to have had most contacts with academics and outside
advisers or NGOs, others worked most intensely within their own parties, or
within their own institutions, while others again had close working rela-
tionships with members of their own nationality in other institutions. The
latter answer (close contact with other institutions) was mainly given by
members of national parliaments who felt that they relied on members of
the European Parliament or their national representations to the EU on
expertise in European affairs or logistical support, while closest contact with
representatives from the same institution and the same party was strongest
among members of the European Parliament delegation. This fact confirms
the general assessment of the EP group being the most cohesive despite its
internal political divisions.

The reasons for this relative cohesion of the EP delegation, which replicates
similar findings concerning the Charter Convention (Leinen and Schönlau,
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2001), probably lie in the institutionalised habit of co-operation between the
MEPs as much as in the formal structures of exchange. It became particularly
important in the final phase of the Convention’s work (see the next chapter)
when the EP and the national parliaments did manage to adopt a number of
important common positions under the determined leadership of (mainly)
the members of the EP delegation. Yet, while the Convention itself did a lot
to improve the links between national parliaments and the European
Parliament in particular, the process was not enough for the national parlia-
mentarians to catch up with the already existing links within the EP. In any
case it seems that contacts both within the institutions and within the party
groups grew in importance as the Convention went on, partly because of the
differing styles of debate (see the next chapter), and partly because of the
gradual development of mutual acquaintance of the conventionnels.

With regard to the role of political parties as a channel for accountability,
it is important to underline the diverse and evolving nature of links between
the conventionnels and their respective parties. Given that very often the div-
ision lines on core issues of European policy cut across parties in the national
arena, it was not to be expected at the outset that party affiliation would be
a clear-cut marker of belonging in this novel body. The Charter Convention
had already shown, however, that political parties did become more import-
ant as time went on and open deliberation gave way to bargaining and
power politics in the later phases (Schönlau, 2005). Moreover, given the task
of the Constitutional Convention of animating a ‘general’ debate about the
future of Europe, at least the political party families at European level tried
to provide additional channels of information for their counterparts in the
member states, as well as increasingly becoming tools in the political game
in the Convention. In this sense, the responses from conventionnels from
national parliaments in particular reflect the dual linkage to party and insti-
tution. At the same time, it seems that this was in most cases a link to feed
information from the Convention to the national parties rather than for the
national party to directly influence the Convention.

Conclusion: a positive balance sheet?

For an assessment of the representativeness and accountability of the
Convention, the open and often loose structures described above pose sev-
eral problems. Firstly, the Convention has to be understood (and evaluated)
in the context of the institutional development of EU constitutional politics.
Thus, the unclear role of the Convention between preparatory expert circle
and assemblée constituante raised different expectations and prompted differ-
ent responses in the various institutional, political and national contexts
which were not always easily comparable or compatible because of different
political (and democratic) traditions in the different member states (this
issue is further discussed in Chapters 11 and 12). Secondly, the structures
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and practices within and around the Convention changed over time and
according to the issues that were debated. Finally, if we consider the Conven-
tion as a proto-constituent assembly and look at its work from the angle of a
deliberative approach to decision-making (Closa and Fossum, 2004), it becomes
clear that strict accountability criteria cannot be applied. The conventionnels
needed a certain degree of freedom to be creative and innovative, not least
in order to interpret and broaden the mandate they were given. At the same
time, the opaque nature of the way conventionnels became representatives,
and the lack of clear structures of accountability do raise questions about the
legitimacy of the process as a whole which have been asked both by conven-
tionnels (Bonde et al., CONV 851/03; Stuart, 2003) and by observers of the
process (Arnull, 2003; Closa, 2004b), albeit mainly with hindsight.

Even if one does not go as far as Gisela Stuart in claiming that the
Convention brought together merely a ‘self-appointed elite’, and that ‘those
who were directly accountable to their electorate . . . were in a minority’,
while the MEPs ‘spoke for the institution of the European Parliament, not for
the people who elected them’ (Stuart, 2003: 17–19), there remain questions
on how the Convention could be made more accountable and representative.
From a purely formal point of view, this is no grave problem, since the
Convention was not making binding decisions, but was only drafting pro-
posals for the intergovernmental conference to consider, so that ultimate
accountability should be both looked for and found in the latter. Yet, this
answer is unsatisfactory not only because of the Convention’s manifest (and
widely shared) aspiration to be more than another preparatory body, but also
because of the frequently expressed hopes to use the ‘Convention method’
to improve or even replace the deficient IGC method. In this sense, the
Convention with its peculiar mix of different levels of representation and a
diverse, flexible structure of individual members’ allegiances and cleavages
between different component groups did have a structural legitimacy which
made it at least an equal partner to an IGC. Moreover, as the discussion of
the Convention’s working method attempted in the following chapter may
show, the ‘output legitimacy’ (Scharpf, 1999) of the Convention compares
favourably with the IGCs, in particular those of Amsterdam and Nice.

Yet another criticism levelled at the Convention by the group of eight con-
ventionnels who tabled the ‘minority opinion’ (CONV 851/03 Annex), concerns
the representation (or lack thereof) of a particular view on European integra-
tion: according to the signatories of the minority report, the ‘Convention
had no Members from that half of the population, which rejected the
Maastricht Treaty in France or the Nice Treaty in Ireland’ and ‘not one single
Eurosceptic or Eurorealist person was allowed to observe or participate in the
work in the Presidium’ (quoted in Arnull, 2003: 574). While the first part of
the allegation (the non-inclusion of people voting no in previous referendums)
is difficult to verify and seems to be proven wrong by the very existence of
the minority report (whose three Danish, one Irish and one French authors

Membership, Representation and Accountability 87

9781403_945235_06_cha04.qxp  9/28/2007  12:34  Page 87



can be safely assumed to have voted ‘no’ in the relevant referendums), it
raises a more general point. In the absence of a clearly defined representative
structure beyond the mere institutional aspect, how can ‘fair’ representation
be guaranteed, in particular along dimensions such as ‘attitude to European
integration’ which has not found institutional expression apart from the
presence of anti-European or Euro-critical forces in the European Parliament?
In fact, the eight signatories of the minority report (four full and four substi-
tute members) do seem a roughly fair representation of these views in the
Convention context, if compared to the size of the Union for a Europe of
Nations and the Europe of Democracy and Diversities Eurosceptical groups
in the European Parliament who had a combined membership of thirty-
eight (out of 626 MEPs) in the 1999–2004 Parliament. The second criticism,
regarding the Presidium, also raises an important question because it points
to the fact that the Presidium worked in secrecy and thus questions its over-
all ‘legitimacy’. In fact, it challenges the Presidium’s role in general, includ-
ing its composition, its mandate and its working method. These are serious
problems which will have to be addressed if the ‘Convention method’ as a
whole is to claim independent legitimacy as an addition, or even alternative,
to the IGC.

This is also true for some aspects of the Convention’s ‘input legitimacy’
mentioned above, i.e. the composition of the Convention and its members’
accountability. To improve the Convention’s score in this respect, any future
body of this kind should be based on clearer standards as to who will partici-
pate, how they are selected and how they will be accountable to their con-
stituencies. An issue that remains problematic is of course the role of the
representatives of the national executives – partly because of the open question
about what the precise relationship a future Convention would have to the
IGC and/or the European Council. Obviously, making the national envoys
representatives of the governments (rather than of the heads of states or
governments) would increase the transparency of their role and would at
least make them accountable before a wider audience than under the system
adopted in the Constitutional Convention.

Despite these problems, according to the vast majority of observers and
participants, the Convention can be considered an overall success, mainly
because it opened up the behind-closed-doors process of treaty preparation
and agreement, a process traditionally dominated by diplomats and national
bureaucracies.

Notes
1. The Convention president, amongst others, was keen to pursue the analogy between

the Convention on the Future of Europe and other historical examples of con-
stituent assemblies, and notably the Philadelphia convention.

2. Kleger counted nine national ministers at the beginning of the Convention’s work,
in February 2002 (Kleger, 2004: 74).
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3. This problem was epitomised by the uncoordinated way in which two different
proposals regarding the structure of the future Constitution were presented by the
Commission to the Convention; see also Chapter 5.

4. There had been an argument early on whether Amato and Dehaene would ‘count’
as Italian and Belgian government representatives respectively, but especially the
Italian prime minister (Berlusconi) had insisted on having his own choice (Fini) as
representative in addition to Amato (Hummer, 2002).

5. Convention and AFCO member Alain Lamassourre quotes his own report on the divi-
sion of competences, the Bourlanges report on the hierarchy of norms, the Napolitano
report on the regions and the Duff report on the incorporation of the Charter of
Fundamental Rights (Lamassourre, 2004: 53).
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As already discussed in Chapter 3, part of the rationale for calling a Convention
on the Future of Europe was to find an adequate public space for the consti-
tutional debate on the European Union, one that would enhance the legiti-
macy of the constitutional process itself, thus strengthening the Union’s
own political legitimacy. The idea to call a Convention was in part born out
of frustration with the results of previous intergovernmental conferences
(IGCs), and in particular with what appeared to be the meagre results of the
IGC at Nice, made even worse by the seemingly undignified late-night horse-
tradings between governments. Even though ‘there was no immediate agree-
ment about how things might be done better in the future . . . the idea of a
Convention was widely spoken about from the beginning’ (Ludlow, 2002:
52). There was thus an important emphasis on the ‘process’ of the
Convention as an alternative to classical diplomatic negotiations. As dis-
cussed in the previous chapter, the ‘Convention method’ was innovative in
terms of the actors involved in it; but, as we shall further examine in this
chapter, it was not less novel in its working methods. On the whole, this sec-
ond experiment with the ‘Convention method’, after the one for the Charter
of Fundamental Rights, can be considered as a success. Part of the reason for
this ‘success’ is the way in which the Convention managed to produce a
broad consensus among a heterogeneous group of political actors on a large
number of highly controversial issues. It did so by developing its own pecu-
liar ‘method’ of consensus building, a particular dynamism, and some ‘gen-
uine, very personal networks’ amongst its participants (Einem, 2004: 269).

This chapter sets out to examine critically both the working methods and
the formal, as well as informal, practices which governed the Convention.
The analysis will focus on the way in which the ‘Convention method’ man-
aged to provide a favourable framework for public deliberation and consen-
sus building. The elements on which the success or otherwise of this method
is judged comprise the final product (that is, mainly the Draft Constitutional
Treaty, rather than the text eventually amended by the IGC), and the quality
of the decision-making process, with particular reference to issues of openness

5
The ‘Convention Method’
Justus Schönlau
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and transparency, to the influence exercised by groups and individuals, to
the procedures of decision-making adopted at various phases, and to the way
in which the process developed over time. An examination of these factors
reveals that the Convention was far from an ideal instance of deliberative
democracy at work, due to many contingencies and limitations, but that the
process as a whole was successful both in itself and when compared to other
forms of constitution-making and treaty revision attempted in the history of
the EU/EC (Göler, 2006, and for a more critical assessment, see Pollak, 2005).

What the conventionnels did

From a purely quantitative perspective, the Convention was an impressive
exercise. The 105 conventionnels and 102 substitutes met 27 times between 
28 February 2002 and 10 July 2003 and each meeting lasted one and a 
half to three days. The Convention produced more than 850 working docu-
ments, while the conventionnels submitted 386 contributions, and more than
5900 written amendments to the Presidium’s drafts. The Convention’s draft-
ing body, the Presidium, met 50 times, while the eleven working groups 
of the Convention met 86 times (Deutscher Bundestag, 2003). Given the
magnitude of the questions to be discussed, and the diversity of the individ-
uals involved, the logistical challenge of these debates (including the issues
of translation and interpretation, see Chapter 6) was considerable. The ple-
nary meetings took place in the European Parliament in Brussels and were
supported by the Convention’s 22-strong secretariat, European Parliament
staff (translation, security, meeting support) and a great number of other
individuals working for either political parties, or European institutions, or
individual conventionnels.

The Convention also triggered a great number of parallel meetings and
activities, mainly taking place on the margins of the body’s plenary sessions.
First, at an official level, there were the hearings of the civil society Forum on
25–26 June 2002, and the so-called ‘Youth Convention’ on 10–12 July of the
same year. Secondly, the constituent groups of the Convention (the ‘delega-
tions’ of conventionnels from national and the European parliaments, and
from national governments) often met in advance of the plenary sessions
and sometimes independently of them. This was also true of conventionnels
from the same political groupings at European level, of groups of like-
minded members of the Convention, or indeed of other organisations
involved in the process. Such meetings had the purposes of preparing the
Convention meetings and providing input for them, as well as publicising
the Convention’s work and linking it with the general public debate in
Europe. While this more general link between the debate within and outside
the Convention is further explored in Parts III and IV of this book, this chap-
ter concentrates on the way in which the debate internal to the Convention
was organised.
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How they operated

The ground rules for the Convention were set out by the Laeken mandate.
After announcing the appointments for president and vice-presidents, the
overall composition of the Convention, the role of substitute members, and
the composition of the Presidium, the European Council specified the duration
and likely timetable of the process:

The Convention will hold its inaugural meeting on 1 March 2002, when
it will appoint its Presidium and adopt its rules of procedure. Proceedings
will be completed after a year, that is to say in time for the Chairman of
the Convention to present its outcome to the European Council.

(European Council, 2001)

This apparently clear time frame turned out to be crucial in driving the
Convention’s work along, even though the one-year limit was eventually
extended by an extra three months.

The time constraints in which the Convention worked, and the particular
role played by the Convention’s president in timetabling matters has been
commented upon as one of the key factors in understanding the internal
dynamics of the Convention and the way in which this influenced the oper-
ations of the ‘Convention method’ (Crum, 2004b; Giering, 2003; Guérot, 2003;
Schönlau, 2004). The Council’s directions empowered the Convention’s
president to decide when he would be ready to ‘present its outcome to the
European Council’. As a reaction to this presidential prerogative to decide
when the debate was supposed to have been concluded, there were demands
to extend the Convention’s timetable from quite early on. In his opening
speech to the Convention, Giscard d’Estaing himself made clear that in his
view the Convention should try to meet the tight deadline imposed by 
the Council, but that he was ‘not prepared to sacrifice either the authentic-
ity of our survey of European public opinion or the quality of work of our
Convention and the proposals it draws up’ (Giscard d’Estaing, 2002c). In
fact, Giscard did use his prerogatives tactically, as when, for instance, towards
the end of the Convention, he tried to use the time factor by delaying 
the debate about the crucial institutional questions; for he believed that only
under the pressure of the fear of seeing the results of the whole Convention
put into jeopardy would the conventionnels more readily arrive at an agree-
ment on the text (Crum, 2004b: 3). When interviewed, several conventionnels
expressed some dismay over the decision to delay the debate over the 
draft texts, since they were convinced that a longer debate on the institu-
tional questions could have helped to clarify misunderstandings and build a
broader support for the compromises which were eventually arrived at
(Einem, Fayot, Meyer). In the light of the subsequent disagreements in the
intergovernmental conference on some of these questions (notably the size
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of the Commission, the composition of a double majority, and the extension 
of qualified majority voting to some key policy areas), it seems possible that
the agreements could indeed have been strengthened had there been more
time to debate them in the Convention or a dedicated working group (see
below).

The timetable arrangements and the role that the president had on such
issues set the tone for the rest of the Laeken mandate’s specifications on the
work of the Convention, which were designed to give the president and the
Presidium, appointed by the European Council, a high degree of control over
the whole. Under the heading ‘working methods’, the Laeken text specified:

The Chairman will pave the way for the opening of the Convention’s pro-
ceedings by drawing conclusions from the public debate. The Presidium
will serve to lend impetus and will provide the Convention with an initial
working basis.

The Presidium may consult Commission officials and experts of its
choice on any technical aspect which it sees fit to look into. It may set up
ad hoc working parties.

The Council will be kept informed of the progress of the Convention’s
proceedings. The Convention Chairman will give an oral progress report
at each European Council meeting, thus enabling the Heads of State 
or Government to give their views at the same time.

(European Council, 2001)

These rules were vague enough to allow for different interpretations, something
that put the president on a collision course with the conventionnels. In fact,
Giscard’s first draft of the rules of procedure met with considerable resistance
from the Convention plenary, in particular because his proposals curtailed
the role of the substitute members (as discussed in the previous chapter), and
because they gave to Giscard the prerogative to ‘arrange the order in which
items are to be taken, determine the length of discussion on each item,
decide who is to speak, and apportion and limit the length of each interven-
tion’ (CONV 03/02, see also Floridia, 2003). These provisions were later soft-
ened (CONV 09/02 of 14 March 2002) under pressure from the Convention
floor. The Presidium’s revised version allowed ‘any member’ to ask for the
inclusion of a new item on the agenda, and gave a right to demand new
agenda items to ‘a significant number of members’. The new rules of proce-
dure gave the right to the conventionnels and the Presidium to call experts to
be heard by the Convention. Interestingly, the rules contained in document
CONV 09/02 were never formally ‘approved’ but just adopted as a ‘proce-
dural memorandum’ (Kiljunen, 2004: 40). This memorandum also put the
Convention’s president in charge of ‘the proper conduct of discussions, includ-
ing by arranging as far as possible that the diversity of the Convention’s views
is reflected in the debates’ (CONV 09/02 Art. 6.7). This provision, together
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with the general statement that ‘the recommendations of the Convention
shall be adopted by consensus’ (CONV 09/02, Art. 6.4) was the only guideline
on how decisions would be reached in the Convention.

This was because the Laeken text had also been rather vague on the crucial
question of what kind of result the Convention was to achieve, and how:

The Convention will consider the various issues. It will draw up a final
document which may comprise either different options, indicating the
degree of support which they received, or recommendations if consensus
is achieved.

Together with the outcome of the national debates on the future of the
Union, the final document will prove a starting point for discussion in the
Intergovernmental Conference, which will take the ultimate decisions.

(European Council, 2001)

In some ways, this was a weaker formula than that of the (Cologne) mandate
for the Charter Convention, where the ‘body’ had been asked to prepare ‘a
draft document’ and the European Council was then charged to ‘propose to
the European Parliament and the Commission that, together with the
Council, they should solemnly proclaim on the basis of the draft document,
a European Charter of Fundamental Rights’ (European Council, 1999a).
Even though this had been further qualified by the non-decision about the
Charter’s legal status (as binding or not), it did create the impression, widely
shared in the first Convention, that it would propose a draft Charter as a
‘take-it-or-leave-it’ option for the Council. As mentioned in Chapter 3, the
Laeken text aimed to keep the way open for a looser collection of proposals
(‘options’) to be elaborated by the Convention. Yet, once the Convention
had been set up, this option was quickly discarded by a large majority of the
members. Giscard himself made it clear in his opening statement to the
Convention that he wanted it to ‘achieve a broad consensus on a single pro-
posal’ and this was the only occasion when he was greeted with spontaneous
applause during his speech (Norman, 2003: 47). Both Giscard and the large
majority of conventionnels agreed that only a very widely supported single
document would exercise enough political pressure on the European
Council to take the Convention’s proposal seriously. It followed, as men-
tioned in the previous chapters, that the conventionnels worked ‘as if’ they
were drafting a European constitution (Magnette, 2004a: 212–13).

On the crucial question of decision-making, a comparison with the experi-
ence of the Charter Convention is instructive. The explicit reference in the
Laeken text to the notion of ‘consensus’ was probably one of the most important
legacies from the earlier Convention. It was a recognition that the method
which the Charter Convention’s president, Roman Herzog, and his Presidium
had in some way ‘extracted’ from the vague mandate they had received from
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the European Council, was part of the success of that Convention. The key
provision was the one stating that

when the chairperson, in close concertation with the Vice-Chairpersons,
deems that the text of the draft Charter elaborated by the body can even-
tually be subscribed to by all the parties, it shall be forwarded to the
European Council through the normal preparatory procedures.

(European Council, 1999b)

This formula had given rise to a number of discussions in the Charter
Convention on the question of whether voting should be used to determine
when a consensus had been reached. Roman Herzog was of the opinion that
voting would risk entrenching differences and lead to deeper divisions rather
than facilitating agreements (Bellamy and Schönlau, 2004a). The curiously
under-defined notion of consensus therefore had allowed the Convention to
proceed on a delicate balance between majority and unanimous decisions, with
the president being the ultimate arbiter. In fact, in the Charter Convention
there had been one attempt to take an issue to a vote in the plenary, which had
nearly led to a breakdown of debate because a substantial group of convention-
nels had claimed that votes were ‘prohibited’ under the Cologne mandate.1 As
Gisela Stuart noted, Giscard himself referred to this incident as a justification
for not even contemplating votes in the second Convention (Stuart, 2003: 19).
In the plenary debate about the rules of procedure, Giscard explained that

the Convention was unique and therefore could not abide by the rules of
other institutions. It was not a Parliament complete with voting rules. The
groups represented were not balanced in terms of democratic legitimacy.
It would be impossible to consider the votes of conventionnels to be equal.

(Giscard, cited by Kiljunen, 2004: 40)

The debate about the usefulness of votes did resurface at later stages in the
process, in particular with regard to the president’s own pet project of an
elected president for the European Council which was overwhelmingly
rejected by the conventionnels, but which kept reappearing in the Presidium
drafts. In the end this proposal was withdrawn, and even on other occasions
(like for example the question of the setting up of a working group on social
affairs) the Presidium did bow to overwhelming pressure of an (unspecified)
majority of Convention members, which some interpreted as a de facto vote
(MacCormick, 2004: 3). Nevertheless, and despite continuing criticism of
the president’s excessive power in ‘stating consensus’ when he had decided
that the debate had run its course (Einem, 2004; interview: Beres, 15 October
2003), the consensus method as such was only seriously questioned by the
group of eight conventionnels who submitted the minority report to the final
proposal (CONV 851/03, Annex) which complained that ‘Giscard did not
allow democracy and normal voting in the Convention’.
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The consensus method thus became the ‘established’ form of decision-
making, even though the interpretation of what consensus meant precisely
differed widely amongst the conventionnels. One member neatly summarised
the attitude towards the consensus formula as a working agreement without
which the Convention would not have been successful: ‘On one thing, how-
ever, there was an agreement: if the Convention ever tried to define “consen-
sus”, there would be no consensus as to what “consensus” might be’ (Kiljunen,
2004: 41). At the same time it is interesting to note that the Presidium did vote
on several occasions (Kiljunen, 2004: 41; interview: Bruton). In fact, Giscard
did admit implicitly that the use of majorities might be permissible, on the
by now infamous occasion when he invoked the Laeken mandate as stating
that candidate country representatives did not have the power to block con-
sensus amongst the old member states. At that time the Presidium was dis-
cussing audio-visual policy (an issue of particular importance for France),
and it was divided 50/50, with the deciding vote being cast by the Slovenian
member Alojz Peterle (who voted against the protectionist French position).
Apparently, Giscard turned to the Slovene and told him curtly that his vote
‘didn’t count’ (Kiljunen, 2004: 41).

Overall, however, the consensus method had widespread support in the
Convention. At least in the earlier phases of the debates, the search for con-
sensus helped inclusive deliberation, avoiding the entrenchment of posi-
tions along predetermined ideological, institutional or national cleavages.
Alliances were made and unmade on an issue-by-issue basis, thus contribut-
ing to a positive internal dynamic. But the search for consensus was not
without problems. As seen, it partly masked the issue of the unequal status
of the conventionnels. In a context in which the relative weight of each dele-
gation was unclear, the consensus method also provided a way of glossing
over the problem of representation in the Convention and, because of the
difficulty of defining consensus in precise terms, it was possible for the small
group of conventionnels who eventually did not agree with the Draft
Constitutional Treaty to challenge the legitimacy of the entire Convention
process on the basis that consensus was in fact only partial.

Openness and transparency

Apart from the composition of the Convention, its single most innovative
feature in the EU context was the openness of its proceedings and its com-
mitment to transparency. The contrast between the successful precedent of
the Charter Convention and the bad experience of the Nice summit where
weak compromises had been agreed behind closed doors (Ludlow, 2002),
served as a point of reference throughout the second Convention process.
The provisions for transparency in the Laeken mandate were therefore
strengthened. Whereas the Cologne mandate for the Charter Convention
had said ‘in principle, hearings held by the Body and documents submitted at
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such hearings should be public’ (European Council, 1999a, emphasis added),
the Laeken text stated unequivocally: ‘The Convention’s discussion and all
official documents will be in the public domain’ (European Council, 2001).

Moreover, the accessibility of the official Convention documents was
ensured, as in the previous Convention, through a dedicated website, where
documents submitted to the Convention or by the Presidium appeared quite
promptly. Most observers agreed that this pledge of the mandate was ful-
filled.2 As for the direct access to the meetings by ‘the public’ or at least inter-
ested members of the public, the larger size of the body, the higher public
profile of many conventionnels and increased security concerns meant that
access to the public gallery in the European Parliament building in Brussels was
much more restricted during the Constitutional Convention than during the
previous one, and was mainly limited to accredited representatives of either the
media or EU institutions. Throughout the Convention process, however, a
growing number of people attended the Convention’s meetings in the spe-
cially designated salles d’écoute, where the debates could be followed by video
link. While this did not have the same immediacy and atmosphere of being
in the debating chamber, it did ensure a degree of access and participation,
which was further widened by occasionally making some Convention ses-
sions available through the internet and the Europe-by-satellite service.

Limits to transparency: the Presidium’s role

A serious limitation to the spirit of transparency, however, was the internal
organisation of the Convention itself. Already in the Charter Convention,
crucial debates and the actual drafting of text proposals had been under-
taken by the Presidium, whose deliberations were not public. This situation
was exacerbated in the second Convention because the larger size of the
body as a whole, coupled with the much wider range of issues and divisions
within the body, increased the role and importance of the thirteen-member
Presidium as the crucial forum where compromises had to be found before
the plenary was allowed to debate the issues. Even though the larger
Presidium also meant that as a whole it was less coherent than in the Charter
case and secrecy was more likely to be broken by individual members of the
inner circle, overall the drafting body did work behind closed doors with
only the twelve Presidium members, the one invited observer from the can-
didate countries, the Convention’s secretary general, his deputy and the
Convention’s press officer present. In fact, ‘it was only in the final months of
the Convention that simultaneous translation was provided for Presidium
meetings and we [Presidium members] could be accompanied by an assistant
to give legal advice’ (Stuart, 2003: 21)

This lack of transparency of the Presidium is clearly the single most serious
shortcoming of the Convention method as applied in 2002–3. This fact was
further illustrated by the belatedly published and deliberately vague ‘minutes’
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from the Presidium discussions (published on the Convention website as
‘secretariat documents’ after the end of the Convention, in August 2003). In
particular, no information was available on the votes which were taken in
the Presidium at various points on important matters of substance – a fact that
was severely criticised by the eight authors of the minority report. Even some
of those members of the Convention who did support the final outcome,
levelled criticism at the composition of the Presidium (which did not reflect
the majority of parliamentarians in the plenary) and at the lack of account-
ability of at least some Presidium members towards the groups they belonged
to. This was particularly problematic in the case of the national parliamen-
tarians, where their envoys to the Presidium (Gisela Stuart and John Bruton)
were challenged on several occasions for not having faithfully represented
the majority view of the national parliament delegation (Einem, 2004: 253).
The publication, while the Convention was still on, of more detailed minutes
or at least of the results of votes taken in the Presidium would have probably
enhanced the legitimacy of the decisions taken by the Presidium itself.

To add to the complexity, and to the detriment of transparency, in the
Constitutional Convention the three presidents (Giscard d’Estaing, Amato and
Dehaene) formed an additional layer of decision-making, which became
important in particular in the final phase of the Convention’s work and which
operated entirely outside any formal structure. The three presidents met fre-
quently to prepare meetings and, especially in the final phase, to divide the task
of sounding out the different components and delegations of the Convention
and report back from these meetings. Yet, even the two vice-presidents
(Amato and Dehaene) do not seem to have been party to all of Giscard’s ini-
tiatives. The crucial presentation of the ‘skeleton’ outline of a Constitutional
Treaty which was put to the Presidium in early October 2002 apparently
came as a surprise even to the two vice-presidents and seems to have been
prepared only by Giscard himself and the Convention’s general secretary, Sir
John Kerr (Stuart, 2003: 20–1). While the presidential triumvirate played an
important role in the final phases of the Convention precisely because of the
different styles and political affiliations it covered (and, some would say, the
way the two vice-presidents balanced the influence of president Giscard
d’Estaing (Duff, 2005:12)), the unclear role of the ‘inner Presidium’ and the
somewhat ambiguous personal relationship between the three presidents
did exacerbate the structural problems of transparency within the Presidium.

The working groups

Returning to the organisation of the Convention at large, another core feature
of the Convention on the Future of Europe (in contrast to the Charter
Convention) was the existence and role of issue-based working groups. This
had been envisaged as a possibility also in the Cologne mandate setting up
the Charter Convention, but the Herzog Presidium, apparently with support
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from the Convention, had decided against it in the interest of the coherence
of the body as a whole. While the Cologne mandate had given the possibility
of creating working groups to the ‘body’ as a whole, the Laeken mandate
unequivocally gave this prerogative to the Presidium. The latter made use of
this power by presenting a first cluster of six working groups to the plenary
in May 2002 (CONV 52/02 (17 May 2002)). This move clearly indicated the
transition from the listening phase to the phase where concrete proposals
had to be elaborated (Norman, 2003: 60). A second set of working groups
was set up in July to start in September (CONV 206/02 (19 July 2002)) and,
after some heated debate, a final working group on ‘social Europe’ was estab-
lished in November (CONV 421/02 (22 November 2002)). Interestingly, as far
as the internal working methods of the groups were concerned, they followed
the consensus idea, but in some cases, unlike the Convention as a whole,
indicated in their final reports those issues on which no agreement could be
found, listed different options, or specified divergent minority opinions.

Table 5.1 Working groups in the Convention on the Future of Europe

Subject Mandate Chair Final Report

WG I: 30.05.02 I. Mendez de Vigo 23.09.02 
Subsidiarity Conv. 71/02 Conv. 286/02

WG II: 31.05.02 A. Vitorino 23.10.02
Inclusion of the Charter Conv. 72/02 Conv. 360/02

WG III: 31.05.02 G. Amato 01.10.02 
Legal personality Conv. 73/02 Conv. 311/02

WG IV: 30.05.02 G. Stuart 22.10.02 
National Parliaments Conv. 74/02 Conv. 353/02

WG V: 31.05.02 H. Christophersen 04.11.02 
Complementary Conv. 75/02 Conv. 375/1/02 Rev 1
Competences

WG VI: 30.05.02 K. Hänsch 21.10.02
Economic Governance Conv. 76/02 Conv 357/02

WG VII: 10.09.02 J. L. Dehaene 16.12.02 
External Action Conv. 252/02 Conv. 459/02

WG VIII: 10.09.02 M. Barnier 16.12.02 
Defence Conv 246/02 Conv. 459/02

WG IX: 20.09.02 G. Amato 20.11.02 
Simplification Conv 289/02 Conv. 425/02

WG X: 12.09.02 J. Bruton 02.12.02 
Freedom, Security & Conv. 258/02 Conv. 426/02
Justice

WG XI: 22.11.02 G. Katiforis 04.02.03 
Social Europe Conv. 421/02 Conv. 516/1/03 Rev 1
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From the beginning, there was uneasiness amongst some members that both
the working groups and their tasks were decided by the Presidium without con-
sultation. In reaction to the first set of working groups, the delegation of national
parliamentarians for example asked the Presidium to submit proposals for the
mandates and scope of working groups to the Convention plenary for debate
(initiative in the plenary debate 23 May 2002, see Einem, 2004: 45–6).
Giscard d’ Estaing’s response was not to change his own approach, but to put
more effort into explaining how and why the working groups had been set up.

The groups had up to thirty members (Norman, 2003: 60), all of them were
chaired by a member of the Presidium and their membership was built essen-
tially on the principle of self-selection by the conventionnels who could sign up
for one or more working groups of their choice. In some cases, the Presidium
did invite additional members to ensure a ‘balanced composition’ of the
working groups (interview: Mayer-Landrut, 22 July 2004). Interviews with a
number of conventionnels show that their choice of working groups was gen-
erally based on either personal interest in the issue or some previous expertise
on it. There was also some co-ordination within political, national and insti-
tutional groupings, so as to guarantee either cross-party or cross-national
presence (Kiljunen, 2004: 55). These working groups allowed for a more
detailed, and in many cases more frank and more dynamic debate than the
plenary, usually on the basis of proposals for final reports drafted by the
groups’ presidents. Since these presidents all belonged to the Convention
Presidium, the working groups further strengthened the steering body as the
point of co-ordination of the Convention’s work. Significantly, not all meet-
ings of the working groups were open to the public.

The assessment of the working groups and their results varies widely
between the different issues treated. Nevertheless, the majority of conven-
tionnels interviewed seemed to agree that the working groups were useful and
necessary to deepen and to enliven the debates beyond what was possible in
the Convention, because the plenary sessions, especially in the earlier phases,
were felt to be excessively formal, often consisting in the delivery of pre-prepared
statements. In some cases, the working groups produced relatively far-reach-
ing proposals, which eventually formed the basis for consensus within the
plenary. Following a categorisation proposed by Peter Norman, the working
groups can broadly be divided according to their mandate, into those dealing
with ‘constitutional issues’ (according to Norman the groups on subsidiarity,
the status of the Charter of Fundamental Rights, the EU’s legal personality, the
role of national parliaments, the EU’s complementary competences and the sim-
plification of legislative procedures) and those focused on policy areas (i.e. the
working groups on economic governance, external action, defence, free-
dom–security–justice, and social policy) (Norman, 2003: 60–1).

Following this distinction, we may note that the working groups on con-
stitutional issues (which prima facie had a more technical remit) were more
successful in producing innovative solutions in spite of the initial differences
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between the participants. This fact highlights the creative potential of the
‘Convention method’. For instance, the working group on legal personality,
under the leadership of Giuliano Amato, managed to find an agreement on
an issue that had seemed intractable in previous rounds of treaty revision.
Similarly, the working group on the involvement of the national parliaments
in EU policy-making, under the leadership of Gisela Stuart, arrived at a com-
promise, which a large majority of the Convention considered to be a fair
solution to the contrasting aims of guaranteeing subsidiarity and a control-
ling role for national parliaments on the one hand, and legislative efficiency
on the other. In particular the working group on simplification (also chaired
by Amato) produced some of the key achievements of the Convention, not
least by providing a positive interpretation of the Convention’s mandate
(Magnette, 2004a: 226–34) even though not all of its proposals survived
intergovernmental bargaining at the subsequent IGC.

Among the policy-oriented working groups the results were more mixed.
While the working group on the EU’s foreign policy (under the chairmanship
of Jean-Luc Dehaene), in a generally difficult climate due to the contempo-
rary Iraq crisis, managed to produce a surprisingly coherent vision of the EU
as a foreign policy actor, the working group on economic governance (led by
Klaus Hänsch) was the one clear failure despite the generally accepted need
for a European framework to co-ordinate economic policies. Part of the reason
for the failure of this particular working group seems to have been the related,
but not equivalent, debate about taxation which was characterised from the
beginning by British and Irish intransigence vis-à-vis any form of European
tax harmonisation. Under these circumstances, it appears that the group of
European socialists reached the conclusion that failure was preferable to a low-
est common denominator agreement, and therefore took the tactical deci-
sion ‘to let this working group fail’, even though it was chaired by a fellow
PSE member (Einem, 2004: 86–7). Thus the economic governance working
group was an example of power-political considerations getting in the way
of finding new solutions and thus a decision being trimmed off the agenda
(Bellamy and Schönlau, 2004b).

Yet the working groups also provide another interesting illustration of 
the power relations and dynamics of the Convention. Since early on, and
especially after the second wave of working groups had been set up in
September 2002, the conventionnels of the PSE, in particular Belgian 
MEP Anne van Lancker, pushed for a general debate and the setting up of a
working group on the ‘social dimension’ of the European Union. This was
resisted by the conservative and more Eurosceptic part of the Convention
and also, it seems, by Giscard himself who feared a deepening of divisions on
ideologically charged social issues. Yet, van Lancker and other PSE members
collected forty-five signatures of conventionnels in favour of their proposal
and Giscard had to agree to set up the eleventh working group in November
2002. This episode demonstrates the strength of the conventionnels when 

9781403_945235_07_cha05.qxp  9/28/2007  12:35  Page 101



102 The Convention Experiment

they managed to organise themselves in large groups. It also set the prece-
dent for the collection of signatures across national and party-political cleav-
ages as a means of putting pressure on the Presidium. The working group 
on social affairs was duly set up under the chairmanship of Giorgios
Katiforis, socialist representative of the Greek presidency in the Presidium,
and produced a report which was hailed as a success by the PSE, in January
2003. At the same time, no similar concerted effort was made to achieve the
creation of a working group specifically on institutional issues, even though
some conventionnels and commentators were wondering if such a working
group would not have facilitated better and quicker consensus decisions 
on the institutional questions (interview: Kaufmann, 17 September 2003;
Kleger, 2004: 80).

Finally, in addition to the working groups, the Convention also saw the
creation of another type of sub-body, the so-called ‘discussion circles’. Three
of these were set up on quite specific issues (the European Court of Justice,
the EU’s own resources and the EU budget). In contrast to the working
groups, membership of the discussion circles was by invitation from the
Presidium only and was supposed to be based on expertise and previous
experience (interview: Meyer-Landrut, 22 July 2004). The discussion circles
had three or four meetings each and produced input for the concrete debate
about the respective issues in the final phase of the Convention. As was the
case for the working groups, the results of the discussion circles were
reported back to the Convention by the Presidium members who chaired
them, thus giving additional weight to the Presidium as the forum where
conclusions from the debates were distilled into concrete proposals.

The Convention over time

The listening phase

Giscard d’Estaing himself, in the opening speech to the Convention, had set
out his ‘plan’ for the development of the work of the body within the time
frame set by the Laeken mandate and a number of external factors (the
impending accession of the new member states in May and the European
Parliament elections in June 2004; see Schönlau, 2004).

The first stage of our work will thus be one of open, attentive listening.
[. . .] After the listening phase, we shall have to conduct two parallel
approaches: First of all we shall have to seek answers to the questions
raised in the Laeken Declaration [. . .] At the same time, we shall have to
consider carefully the various prescriptions for Europe’s Future which others
have put forward. [. . .] Once that examination has been completed, the
Convention will be able to embark on the third stage of its work: its recom-
mendations and indeed, its proposal. 

(Giscard d’Estaing, 2002b)
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This threefold division was to become the guiding principle of the Convention
process, and the Presidium and in particular the president exercised great
influence over the style and kind of debate through carefully managing the
transition between the phases.

In fact, quite early on (at the end of May 2002) a number of conventionnels
felt uneasy about the timing of the phases, in particular the length of the
first (the listening) phase, because they feared that, in the absence of a con-
crete agenda for the development of the debates, the Convention could be
‘carried along with a kind of “occupational therapy” until November’ to then
be presented with a ready-made draft by Giscard d’Estaing himself as a ‘take
it or leave it’ option (Einem, 2004: 45). These conventionnels, under the lead-
ership of PSE MEP Maria Berger, presented a demand for an early presentation
of concrete draft texts as early as 10 July and collected eighteen signatures for
this proposal (CONV 181/02). At the time, however, the Presidium did not
seem to take notice and the listening phase continued.

Towards a proposal

In fact, the listening phase lasted until Giscard d’Estaing decided to present
his own ‘skeleton’ draft of a structure for the Constitution on 28 October
2002 (CONV 369/02). Yet, even though this initiative came rather too late
for many conventionnels, and the document was a structure rather than a real
draft, the presentation in October was already a success for those convention-
nels who wanted to go ahead more quickly because, as Peter Norman notes,
‘[Sir John] Kerr originally wanted to delay production of an outline treaty
until the start of 2003’ (Norman, 2003: 76). In any case, it marked an import-
ant change for the Convention. Until then, the assembly’s work had con-
sisted mainly in the presentation, in the plenary, of general statements on
European integration and on the questions prepared by the secretariat to get
the discussion going, followed by very general debates to allow the conven-
tionnels to get to know each other. The president had realised quite soon,
however, that these debates were overly static and therefore had introduced
the ‘blue card scheme’ during the 15 April 2002 session of the Convention,
whereby five speakers, raising a blue card, would be given one minute each to
react to the previous five speakers’ three-minute statements. This livened debates
up a bit, and through the background documents produced by the Convention’s
secretariat the discussions became gradually more focused. With the setting
up of the working groups (first round) in June and the debates about their
reports, and definitely with the presentation of the outline treaty, the
Convention moved to the second stage, in which different alternative solu-
tions to the questions set by the Laeken mandate were to be considered.

At the same time, both the European political groupings and the Convention
components increasingly tried to develop common positions. Some political
groups (notably the European People’s Party under the leadership of MEP Elmar
Brok and the European Liberals under the guidance of MEP Andrew Duff), as
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well as several individual conventionnels presented complete draft Constitutions
at this stage of the Convention (autumn 2002), but these were never debated
as such because the Presidium did not include them as items on the agenda
(Norman, 2003: 65ff.). The European Commission put forward its own 
contribution during this phase, though in the shape of two different drafts, and
only after Giscard d’Estaing had already set the agenda by putting forward his
own view of how the Constitutional Treaty should be drafted, a fact that evi-
dently weakened the impact of the Commission’s own proposals (Beach, 2003).

More or less at the same time (October/November 2002), another important
development occurred, which clearly changed the internal dynamic and the
working methods of the Convention itself. A number of member states
‘upgraded’ their representation in the Convention by sending their foreign min-
isters to replace lower profile representatives. Germany started off in late October
2002, nominating Joschka Fischer after the re-election of the Socialist-Green
coalition in September. France’s Dominique de Villepin followed a couple of
weeks later, as did the Greek foreign minister Georgios Papandreou, Latvian for-
eign minister Sandra Kalniete and Slovenian foreign minister Dimitrij Rupel.

In the eyes of many of the conventionnels, the arrival of these political heavy-
weights changed the atmosphere, raised the stakes in the Convention and for
some endangered the very ‘esprit de la Convention’ (Dauvergne, 2004: 132).
The tendency of the more senior politicians to put in only brief appearances,
often followed by cameras, and then to disappear ‘to give press-conferences
or meet each other, isolated from public scrutiny, in a special guest room of
the European Parliament’ (Einem, 2004: 117) threatened the spirit of colle-
giality and equality which had developed over the first nine months of the
Convention, not least thanks to the alphabetical seating order that had been
adopted in order to discourage partisan and institutional ‘clubbing’
(Lamassourre, 2004: 49). At the same time, however, the participation of the
foreign ministers was also an expression of, and a reason for, the growing
profile of the Convention in public perception and among the member
states’ political establishments. This change coincided with and possibly further
increased the pressure on the Presidium to produce concrete draft articles and
to launch the crucial debate on those questions which were regarded by many
as the most important, and potentially the most difficult ones of the whole
Convention process: the future Union’s institutional structure. In early
December, another initiative of conventionnels, this time under the leader-
ship of Hanna Mej-Weggen and Alain Lamassourre (EPP-MEPs) attracted fifty
signatures of support for a call on the Presidium to produce a full draft
Constitution before the end of February to allow for sufficient time to dis-
cuss it in the plenary (Dauvergne, 2004: 131).

Drafting the articles

In response, the Presidium did present the first draft articles on 6 February
2003 but it decided to stick to its original plan of producing draft articles in
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several instalments. Before the first drafts were presented, however, a first debate
about the institutional questions was held on 21 January, during which a joint
Franco-German proposal on the institutional issues (CONV 489/03) confirmed
the change in atmosphere and working method: this submission was presented
not as a contribution from individual Convention members (with or without
a certain number of support signatures), but as the proposition of ‘Germany and
France’ (Einem, 2004: 113). This marked the transition from the earlier phases
in which each member could contribute in a personal capacity and the president
had been very free in his summaries of the debates as to what he identified as
‘consensus’, to the actual negotiating phase where the number and weight of
conventionnels behind a given proposal started to be increasingly important.

As for the draft articles, the Presidium had decided to start submitting
them in three tranches: ‘First tranche (Title I, II and III) by end of January for
discussion in February; the second (Titles V, VII and IX) by end of February,
and the third (Titles IV, VI, VIII and X) by end of March’ (Presidium note: 
19 December 2002). With this move, the Convention switched to concrete
debates about the proposed articles and subsequent written amendments by
the conventionnels, which meant a very different kind of daily routine for
them and their staff. This new procedure, with very short deadlines imposed
for amendments (usually between one week and ten days), meant that the
Convention closed in on itself to a certain degree. There was now little time
for close consultation between the conventionnels and outside experts or even
their institutions of origin (especially in the case of the national parliamen-
tarians. This new working method also exacerbated the inequalities between
conventionnels in terms of their staff and logistical support and enhanced in
particular the standing of the members of the European Parliament delega-
tion who had access to such facilities on site.

At the same time, this phase (which lasted from February till the end of May)
saw an intensification of the work in the political groupings and in the
Convention’s component groups. Especially the European and, to a lesser
degree, the national parliamentarians were becoming increasingly effective 
in co-ordinating (under pressure) common positions internally, either as polit-
ical groups or as institutional components. The effectiveness of such 
co-ordination depended partly on the kind of infrastructures available to the
different groups. The European Parliament delegation could rely on a joint
multi-national, multi-party secretariat from the Parliament and its political
groups, who were used to working together, as were the members of the dele-
gation themselves. As already noted in the previous chapter, this contributed
to the common perception of the EP delegation as the most coherent and
therefore most influential. The group of representatives of national govern-
ments, on the other hand, was increasingly divided by the emerging battle-
lines over the institutional issues. In particular, the split which had opened
earlier (with the presentation of the Franco-German proposal on the institu-
tions) between ‘the large’ and ‘the small’ member states became more and
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more entrenched. A group which called themselves ‘like-minded countries’
of small and medium size, and which counted at one point eighteen gov-
ernment representatives, tried to build a united front against what they saw
as domination by the large member states, exemplified by the intervention
of Giscard d’Estaing, through the Presidium’s proposals for an elected presi-
dent of the European Council and for reducing the number of European
Commissioners. In many cases these ‘like-minded’ government representa-
tives tried to get ‘their’ national parliamentarians on board, but in essence
this group remained an initiative of the national governments.

Another division which appeared in this, the third phase of the
Convention, was external to the Convention: the war in Iraq had divided
Europe and of course impacted upon the work of the Convention, not least
on its discussions on the future of the EU’s common foreign, security and
defence policy. It is one of the great achievements of the Convention
method that despite the profound differences among national governments
and the deep feelings among many conventionnels, dialogue continued and
even on the tricky questions of CFSP and ECDP a compromise formula could
be found. This must be attributed to the multiple levels of deliberation
which were available to the conventionnels in various groupings and which
allowed for different kinds of compromise to be found on different issues.

These compromises were prepared in a plethora of circles, groups and for-
mal and informal meetings, some with a more stable membership (like the
federalist breakfasts organised by the Union of European Federalists or the
dinners at the Hilton Hotel organised by Iñigo Mendez de Vigo for an inner
circle of ‘movers and shakers’ in the Convention; see Norman, 2003: 52);
others were ad hoc and geared towards grouping support around an individ-
ual proposal. In particular, the latter kind produced sometimes surprising
results and unexpected alliances, such as the introduction of an element of
participatory democracy (the citizens’ initiative, DCT Art. I-46.4; TCE Art. 
I-47.4) due to intense lobbying from an international pressure group for
direct democracy, which managed to draw support from a wide range of oth-
erwise unrelated Convention members. Instances such as these also con-
firmed the informal rule that, despite the established practice of not taking
majority decisions, one way to exert pressure on the Presidium became that
of collecting signatures among the members. In this, as generally in the rest
of the Convention’s work, the signatures of substitute conventionnels counted
‘nearly as much’ as those of full members. This may explain why, during this
phase (from late May 2003) the Presidium tried once again to limit the role
of substitute conventionnels by allowing them to speak during debates only
once all full members had already spoken (Einem, 2004: 215).

The ‘nearly final phase’

The final phase of the Convention’s original mandate (in the run-up to the
presentation of the results to the Thessalonika summit of 20 June 2003),
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began with a letter by Giscard d’Estaing to the members of the Convention,
dated 8 May (CONV 721/03). Under pressure from the Convention, Giscard
d’Estaing had tried to get an extension of the duration of the Convention at the
Athens summit of the European Council in April. He had argued for the
deliberations to carry on until July or even beyond the summer break; but
the heads of states and governments insisted that they wanted the results by
20 June. As a consequence of his failure to get the extension, Giscard proposed
to present only a partial draft to the Thessalonika summit, including Parts I,
II and IV, while leaving the 340 and more articles of Part III to either the IGC
or perhaps to the Convention itself in extra-time. In order at least to finish
Parts I, II and IV, in his May letter he asked the conventionnels to agree to
some changes in the procedures for the remaining period of the Convention.
He stressed that the members had to be very flexible, and should plan to be
in Brussels at least for three days for each Convention session because

meetings of the political or component groups, of the working circles may
be held in order to identify questions which remain to be resolved and to
work out solutions to make it possible to reach a final consensus. The
Presidency of the Convention (the Vice-Chairmen and myself) will be
involved in consultations and contacts, enabling the Presidium to evalu-
ate progress towards consensus as events unfold.

(CONV. 721/03)

This marked a clear change in the working method: in order to reach con-
sensus (in particular on the controversial issues regarding the institutional
questions), the Convention was broken up into its components which were
supposed to develop an internal consensus which would then be brokered at
the Presidium level. This procedure followed a strategy already adopted in the
final phase of the Charter Convention, albeit with one difference. Whereas in
the Charter Convention the understanding of the Presidium had been that
consensus could be said to have been reached when there was agreement
between the four constituent components of the Convention (Schönlau,
2005: 110ff.), Giscard did not clearly state this as the chosen modus operandi.
Nevertheless it was assumed that the institutionally defined delegations
were the appropriate places to assess the extent of consensus or to find the
necessary compromises.

In this phase, even the national parliamentarians (who represented the
largest group in the Convention) finally managed to overcome some of their
internal divisions and to formulate some common concerns, and later on
even to agree on some core issues with the European Parliament delegates.
This happened despite the strong opposition that many members of the
national parliament delegation expressed to the rather muscular way in
which a relatively small group of pro-integrationist members from both del-
egations (Andriukaitis, Dini, Einem, Fayot, Meyer and Kiljunen) pushed for
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a common position, because of the growing pressure on the Convention to
produce an overall result. One member involved directly in the co-ordination
group referred to its activity as a ‘coup d’état’ (Einem, 2004: 205), but main-
tained that these pushy methods were probably the only way in which a
common position that was likely to be supported by a large majority in the
Convention could be agreed (Einem, 2004: 255–6). Thus the final days of the
Convention (12–13 June 2003) saw yet another twist in the way in which it
functioned. As had already been the case in the Charter Convention, joint
meetings between the European Parliament and national parliament delega-
tions took place which reached agreements on lists of so called ‘essential
points’, such as the precise role of the EU foreign minister, the extension of
qualified majority voting, etc. These lists had a decisive influence on the
final deliberations of the Convention, even though a number of convention-
nels objected to the way these meetings worked, because they (probably cor-
rectly) saw in them an attempt to build a pro-integrationist alliance ‘against’
the more cautious view prevailing in both the national governments’ dele-
gation and the Presidium. It is interesting to note that these highly political
meetings of the EP and national parliament delegations were usually open to
the public even at this stage in the process, whereas the national govern-
ment representatives preferred to meet behind closed doors and were much
less successful in finding a common position.

The ‘final’ consensus and extra-time

As a result of the intense bargaining and package dealing of the last few days, a
compromise was finally found and consensus reached on Parts I, II and IV of
the draft Treaty on a European Constitution in the meeting of 13 June. In a long
list of ‘obviously pre-arranged contributions of representatives from different
groups’ (Einem, 2004: 265) the overwhelming majority of conventionnels sup-
ported the agreement reached. One speaker (Jens-Peter Bonde) voiced his
criticism and Giscard d’Estaing clarified that he would communicate collective
minority views to the heads of states and governments in Thessalonika as
part of his presentation of the Convention’s results. The solemn end of this
phase of the Convention’s work (its original mandate) was marked by the
playing of the European anthem at the end of the meeting. Yet, as indicated
previously, the Convention was not over yet: it was given the additional task
of proposing a set of draft articles concerning the EU’s policies, based on and
replacing the existing treaties. The compromise reached on this quasi-extension
of the Convention’s mandate was the formula that the Convention was
allowed to make ‘technical adjustments’ to the existing drafts of Part III. On
this basis, the Convention gathered for two further meetings (4–5 July 2003
and 9–10 July 2003). As for the interpretation of what constituted ‘technical
adjustments’, one Convention member quoted the Presidium as having
adopted the generous interpretation that ‘those questions would be regarded as
“technical” on which there was no opposition’ (Einem, 2004: 274). Thus, the
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Presidium at this stage was confident that it could trust the Convention’s
self-restraint and did not fear a reopening of all the questions already discussed.

In terms of the working methods, this last phase of the Convention did
not introduce any significant change. The conventionnels presented about
1600 written amendments to the earlier draft of Part III, which were first dis-
cussed in the delegations, mediated at the Presidium level, and eventually
presented for approval at the Convention plenary. Yet, during the final
Presidium meetings, the earlier fears of the conventionnels that the whole
process would increasingly resemble the way in which intergovernmental
conferences worked, with bargaining and horse-trading between national
governments, were partly confirmed. The German and French representa-
tives let the Presidium know that their governments insisted on specific
changes to the document on issues of particular importance to their own
countries (the use of qualified majority voting in the areas of immigration,
and trade of cultural goods, respectively). They apparently threatened to
veto the whole of the draft, if they did not get their way. It was in this con-
text, during the Presidium’s final meeting, that the already recounted
episode of Giscard d’Estaing telling Alojz Peterle that his vote did not count,
took place (Norman, 2003: 309–14). This epitomises what was a rather
undignified conclusion to the Presidium which ended its otherwise remark-
able work by giving in to the demands of the national representatives. This
did, however, pave the way for the official conclusion of the Convention,
which took place in a triumphant atmosphere the following day.

At the final meeting of the Convention on 10 July 2003, Jens-Peter Bonde
was the only member who spoke against the prevailing consensus in support
of the draft, even though another seven conventionnels had signed the minor-
ity report. All other speakers welcomed the result and congratulated the
Convention on having jointly achieved a result that few would have believed
possible even some weeks earlier. In his concluding speech, Giscard d’Estaing
stressed the importance of the Convention experience as a shared ‘learning
process’. In what many observers and participants in the Convention recog-
nised as another example of shrewd leadership, Giscard lightened up the
otherwise solemn spirit of the final gathering by pretending to feed some let-
tuce leaves to Wui-Kei, a ceramic tortoise with a dragon head that had been
presented by members of the youth convention to Giscard, and which dur-
ing its eighteen-month existence had come to symbolise the slow but steady
progress of the Convention.

Conclusion: a new constitutional dialogue?

Ultimately, the Convention’s success or failure should be assessed on the
basis of its output. Considering the uneasy way in which the intergovern-
mental conference eventually agreed on a slightly revised text, and the out-
comes of the French and Dutch referendums, which, at the moment of writing,
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leave the Constitution in limbo, it remains to be seen whether one can con-
sider the Convention a success. In any case, judged as a ‘preparatory’ body, the
Convention’s impact has been greater than any other example in the history
of the EU/EC treaty negotiations. It is also fairly uncontroversial that the
process through which the text was produced was both broader and more open
than on previous occasions, and that at least for this reason the Convention
has set an important precedent for future constitutional discussions.

It is also clear, however, that the Convention was far from perfect by any
democratic standard, and that the ‘Convention method’ fell short of some of
the high expectations it had raised – though in truth this may say as much
about the unrealistic level of expectations as about the method itself. Yet, the
biggest failure of the Convention was clearly to have missed the opportunity
for greater public involvement, and for bringing the debate outside its
restricted institutional settings. There were also internal problems, as illus-
trated in this chapter: in particular, the role played by the Presidium, which had
too much control over the proceedings, and whose workings lacked trans-
parency; the unequal status of the conventionnels, and the ambiguities char-
acterising their accountability; and, finally, the way in which some national
governments weakened the integrity of the ‘Convention method’ by rein-
troducing low-level bargaining, log-rolling and horse-trading into the process.
Part of these failures and weaknesses should perhaps be attributed to the
ambiguous role that the Laeken mandate gave to the Convention: neither a
fully autonomous decision-making assembly, nor a merely advisory body.

Together with these internal problems, the time constraints imposed on
the Convention had an effect on the ‘quality’ of its output, as has been
recognised by both participants and observers. Even so, it is probably true
that a certain degree of pressure was necessary in order for the Convention
successfully to produce a document on which most of the conventionnels
agreed. The external pressures that came from enlargement and from the
European Parliament elections in June 2004, and the skilful management of
the ‘internal’ pressure created by the way in which the Presidium and in par-
ticular the president manipulated the calendar of works, seem to have con-
tributed to a broadly positive result. Yet, it is also apparent that precisely on
those issues on which the debate was most rushed and compressed in the
last phase of the Convention (i.e. the debate on the institutional arrange-
ments), the consensus reached at the time proved to be fragile and eventu-
ally collapsed once the text reached the IGC. Whether further discussion of
these issues in the plenary, or the establishment of a specific working group
on institutional affairs, would have made things different, is a difficult
counter-factual question.

In conclusion, however, it would seem that the ‘Convention method’ is
here to stay, as indeed suggested by the Constitutional Treaty itself (DCT Art.
IV-7.2; TCE Art. IV-443), in so far as – when and if it enters into force – it pro-
vides for new Conventions to be involved in the process of future amendments
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to the EU Constitution. But a number of concrete proposals for the improve-
ment of the way in which the ‘Convention method’ operates have already
been advanced. These include, for instance, clear and transparent rules of
procedure to be decided in advance of any future Convention starting its
work; and the election of the Convention chairperson by the body itself as
had been the case for the Charter Convention (Arnull, 2003: 574). To these,
it could also be added that a working plan and timetable should be discussed
at the beginning of the Convention’s works, and a clear strategy to engage
with the public at large should be developed. Moreover it would be desirable
to clarify the role of Convention sub-committees (working groups) and their
composition, as well as the mechanisms for registering either dissent or
minority opinions. Whatever the eventual fate of the Constitutional Treaty
itself, the Convention experiment has contributed to change constitutional
politics in the European Union and how its citizens perceive it.

Notes
1. The case occurred under the chairmanship of Iñigo Mendez de Vigo during the ple-

nary debate on 6 June 2000 about proposed compromise amendments. In the
event, Roman Herzog did call later on for a ‘merely indicative’ vote, which resulted
in a 19:14 majority in favour of the proposed compromise, which was, however,
deemed to be too weak to form the basis for consensus (see Deutscher Bundestag,
2001: 285).

2. But see Chapter 6 for a discussion of the issue of the (non-)translation of these 
documents.
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If by a constitution it is meant something more than a simple document,
organising the institutional skeleton of a state, and determining the basic
division of power between its main institutions, a constitution must, in some
way, both reflect and shape the society that it is meant to ‘constitute’, or at
least to organise it politically. In spite of its intrinsic ambiguities – which were
partly discussed in the previous chapters, and to which we shall return in
Part IV – the Convention on the Future of Europe was intended as an ambitious
political project meant to address the challenges posed by both the deepening
and the widening of the integration process. Part of this ambition, no doubt,
was to come to terms with the way in which a very diverse European society
could be united politically. The problem that Part III addresses is precisely the
way in which the Convention dealt with some of the diversities and inequalities
of European society, and how it reacted to these challenges and gave voice to
different people’s concerns. To illustrate this, we have chosen some important
issues of diversity and social representation, which either the Constitutional
Convention had to deal with as part of its proceedings, or it had to solve in
order to produce a text that would satisfy the European public. This explains
why this part of the book is as concerned with the way in which the Conven-
tion worked as with some of the substantive aspects of the constitutional
document. So, for instance, in the context of the linguistic diversity that
characterises Europe, the Convention needed to operate within a particular
language regime, with obvious implications in terms of efficiency, of equal
treatment, access and recognition, and ultimately of fairness of the decision-
making process. At the same time, the Convention was confronted with the
question of linguistic diversity as a substantive issue on which it was
asked to lay down general rules and principles for the European Union’s day-
to-day operations.

Chapter 6 is indeed devoted to the question of what language regime the
Convention operated in, how this affected its proceedings (if at all), and
whether it tackled the difficult question of multi-lingualism in the EU.
Naturally, the language regime adopted by the Convention reflected what was
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already in operation in the EU and its institutions. But, because of the timescale,
the variety of settings through which debate in the Convention took place,
and the importance of reaching sustainable agreements, the Convention
itself, more perhaps than institutions such as the European Parliament or the
Commission, presents an interesting test case for the future development of
the EU language regime towards a more restrictive multi-lingualism. Such a
development would mainly be driven by considerations of efficiency, which
most of the members of the Convention seemed to value greatly in the context
in which they were operating. It is more dubious whether a more restrictive
multi-lingual regime in the EU might meet other likely requirements such as
fairness, and equality in terms of power and recognition. In fact, although the
Convention may have been an interesting laboratory for experimenting with
deliberation in a multi-lingual context, it failed to produce any general policy,
besides reproducing the current status quo.

The reverse seems the case with the gender issue in the Convention, as
analysed in Chapter 7. Here the Convention was able to pronounce authori-
tatively on a number of questions reaffirming the aspirations towards gender
equality within European societies. On the more substantive side, the Con-
vention upheld principles of gender equality that are already enshrined in
the acquis communautaire. Occasionally, it managed to extend the scope of
gender equality by pointing at particular areas in which it may need greater
efforts for implementation; and more generally it tried to inscribe more
firmly the principle of ‘equality’ as one of the fundamental principles of the
EU. But if we turn to its practice, the Convention proved a poor example of
gender equality, both in its composition and in its failure to implement the
general strategy of gender mainstreaming within its own procedures, some-
thing on which the EU has committed itself in all areas of intervention, but not,
or so it would seem, when it comes to drafting its own Constitution.

The same discrepancy between declarations of principles and deeds
emerges when we come to the participation of civil society organisations and
autonomously organised interests in the Convention process. Here there is a
strident contrast between the rhetoric of openness to society and the practice
of institutional closure. Chapters 8 and 9 address the issue of the participation
of civil society organisations and business interests respectively in the works of
the Convention. The conclusion that they reach is that, in spite of the institu-
tionalisation of specific moments and places for consultation, social organ-
isations were kept at arm’s length throughout the process, and allowed a
position of observers rather than participants. Even discounting the fact that
most of the organisations that were allowed to participate in the Forum, which
was established as a means for ‘social dialogue’ during the Convention, 
represented a rather ‘domesticated’ civil society, the gap between them, and
the instances they represented, on the one hand, and the Convention on the
other, was still considerable. Such a gap in aspiration was perhaps less evident
in the case of business interests, probably because such organisations have
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greatly contributed to shape the economic agenda of the EU throughout the
history of the integration process. However, overall civil society organisations
remained at the periphery of the Convention.

The final chapter of Part III moves from the way in which the Convention
coped with the challenge of reflecting European society and giving voice 
to a variety of social interests, to that of how it represented its values. As
Chapter 10 illustrates, this was a Janus-faced challenge, since the values of a
political community can be interpreted either as the historical product of its
cultural past, or as its aspirational civic horizon. Most national societies tend
to blend these two perspectives; but for the European Union this is a very 
difficult feat to achieve, both because the history of its member states is one
characterised as much by commonality as by strife between them, and
because the common horizon is one on which the peoples of Europe have
not yet found full agreement. Indeed, as we have seen in Part I, one of the
purposes of the Convention – at least in the intentions of some its participants
and promoters – was to provide a kind of ideal cement capable of holding the
EU together as a political community. Chapter 10 assesses whether the appeal
to common values, which occasionally surfaced in discussions within and out-
side the Convention, offered a coherent ground for demos- and community-
building. In fact, as the chapter concludes, the debate evinced not only a
diversity of particular values that people associate with the Europe Union, but
also a diversity of visions through which these values are related to the European
integration project. This diversity of visions highlights the hybrid nature of
the values underlying the Constitution, as this emerged from the work of the
Convention, but also, ultimately, the unresolved dilemma of the European
project still poised between the benefits of greater unity and the recognition
of maintaining and promoting diversity.
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This chapter analyses the political and institutional aspects of the ‘language
regime’ of the Convention, and how the challenge of political communication
and constitutional deliberation in the context of linguistic diversity was man-
aged. The question of language use (and of the systems in place to facilitate
communication) is of crucial importance to the understanding of political rela-
tions in a multi-lingual environment because politics is, at its heart, a language-
borne process. Language is the medium of political life. Communication, as
expression, debate, negotiation, deliberation, exchange and influence, is cen-
tral to political activity. However, language does not simply have a commu-
nicative function in politics, it is also one basic marker of political group
identity, and has been the cultural foundation of many nationalist movements
(Wright, 2000; Barbour and Carmichael, 2002; Joseph, 2004). Furthermore, the
language policy of a particular state or political system (as well as the policies
that determine language use, such as education policy) impacts upon the ability
of different language communities within that system to participate in the
various spheres of social, economic and public life. Thus, language regimes
can promote both equality and inequality, and language repertoires give or
deny access to power (Mamadouh, 1999).

The operation and success of the Convention greatly depended on the ability
of political actors to engage in political communication, and language diversity
posed a clear problem in this respect, a problem exacerbated by the different
functions that language has within the political domain. Language, as out-
lined above, is central to politics in terms of being a means of communication,
a means of cultural identification, and a means of control, influencing the
balance of power between individuals and groups, and it is important to bear
this in mind when analysing the language regime and practices of the Con-
vention in order to assess whether trade-offs between functions compromised
democratic norms.

The EU challenges the historical assumption of modern politics, as supported
by J. S. Mill in one of the core texts of modern liberalism (Mill, 1865: Ch. 16),
that a linguistically integrated public sphere (including the political elite) is

6
The Language Regime of the
Convention
Chris Longman
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necessary to provide equality of opportunity, and to provide congruence
between these communication, identity and power relations. However, the EU
challenges this one polity–one language model by seeking to be a multi-lingual
democratic polity, with communication and power being mediated through
language services (providing translation and interpretation), and identity
constructed through the recognition of diversity.1 The EU has established a
highly ambitious language regime which emphasises its assertion to be much
more than just another international organisation (Kraus, 2000). With the
development of a more integrated legal system and common political institu-
tions, the increase in cross-border decision-making and a commonality of inter-
ests and experiences across countries, it is clear that the EU has developed a
definite political dimension, which needs to be sustained by certain forms of
democratic legitimacy. By including all member state languages as official
and working languages, the EU is laying a claim to legitimacy by making col-
lective decision-making accessible to all its citizens.

The Convention, which was mandated as an open forum for constitutional
deliberation, debate and consultation, clearly aimed to enhance this legitimacy
by exposing the mechanics of treaty reform (previously an opaque intergov-
ernmental bargaining process) to the scrutiny of citizens, civil society and
national parliaments. This greater transparency could only be facilitated by
the provision of information and records of proceedings in all the official lan-
guages of the Union. Although the Convention was not legally obliged to oper-
ate under the EU’s ‘normal’ language regime,2 from the Laeken Declaration
on, it was made clear that a similar multi-lingual regime would operate during
the Convention, and that in being supported by an EU secretariat, normal EU
working practices would mainly apply. Thus the instrumental communicative
imperative would be met, without sacrificing national identifications, indeed
enhancing the Union’s claim to an identity based on the respect for diversity.
Furthermore, power relations, being mediated through translation and inter-
pretation services, would not favour one language group over another.

However, there are clear practical and normative challenges to this type of
language regime, which have been increasingly obvious in the EU institutions
for more than a decade, and which became apparent during the Convention.
The temptation to cut through the Gordian knot of linguistic complexity with
the increased use of a restricted repertoire of working languages, or even with
a lingua franca such as English is clearly high (Ammon, 1994; Wright, 1999;
De Swaan, 2001; Julios, 2002; Phillipson, 2003), thus raising the question 
of whether there is an insuperable tension between the desire for equality
between languages, fairness, respect for cultural diversity, and the avoidance
of language disenfranchisement (Ginsburgh and Weber, 2005) on the one
hand, and efficiency, cost-cutting, and a desire to establish a communicatively
integrated political environment on the other.

The objective of this chapter is to discuss and analyse the tension within the
Convention between the needs of communicative efficiency (which tended
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towards the increased use of a limited number of working languages), and the
needs of identity recognition and the avoidance of linguistic marginalisation
and disenfranchisement (which tended towards the maintenance of full
multi-lingual service provision). The fundamental question is whether the
Convention reconciled its drive for an integrated, deliberative forum with its
linguistic diversity.

The chapter starts with a brief overview of the different linguistic/commu-
nicative contexts that are apparent both in the general workings of the EU
and in the specific case of the Convention. The discussion then concentrates
on the language regime of the Convention, first as prescribed by the Laeken
Declaration and the Rules of Procedure drawn up by the Convention itself,
and then as it actually operated, and diverged from the prescribed ideal. The
implications of this difference are then explored, and the views of conven-
tionnels themselves about the language regime are presented and considered.

Communicative contexts in the Convention

Before moving on to discuss the prescribed and actual language regimes of
the Convention, it is necessary to outline the different domains of institutional
communication in the EU. It is possible to identify three distinct language
contexts: the use of language by officials internally within the various secretar-
iats (what will be referred to as the ‘official’ domain); the communications
between the EU institutions and citizens (the ‘civic’ domain); and the formal
and informal interactions between politicians within and between the institu-
tions (the ‘political’ domain).

With regard to the first context (use of language within the secretariats),
although the EU language regime as outlined in Article 1 of Regulation No. 1,
1958 defines all official languages as being equivalent to working languages,
in practice there is a difference between ‘working languages’ at the political
level and ‘working languages’ at the official/secretariat level.3 In general, within
the EU institutions, the secretariats use English and French as working lan-
guages with nearly 90 per cent of all Council and Commission documents
being drafted in these two languages.4 This regime was continued at the
Convention where, despite the range of nationalities working in the Secretariat
the assumption was made that they would work on the same basis as the
institutions: the ‘unspoken rule of working in English and French’.5

With regard to the second context, the ‘civic’ domain, Articles 2 to 5 of
Regulation 1/58 prescribe the language regime as being one where all official
languages are used. Clearly, a polity which legislates and makes decisions
that affect the lives of its citizens must provide these laws in a language that
is understood in order to be perceived as a legitimate authority. There is thus
a highly restricted language regime in the ‘official’ domain in the EU, but full
multi-lingualism in the official languages where relations with citizens and
member states are concerned, the ‘civic’ domain. The Convention, although
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strictly speaking not bound by the rules of Regulation 1/58, reflected this
ideal of full multi-lingualism for its public face, the website, with all official
CONV documents being produced in all eleven languages.6

The third context is that of communication within the political domain in
the EU, for example by MEPs, member state ministers in Council meetings,
and within the College of Commissioners. The latter is a different case from
the European Parliament and the various Council formations in the Council
of Ministers; Commissioners are appointed, not elected, and may therefore
be expected to work in languages other than their own.7

The situation for MEPs and ministers attending the Council is different,
and much more akin to the membership of the Convention. The actors in these
contexts are elected politicians who should not be debarred from office nor
restricted in their negotiating capacity because of limited linguistic ability
outside their own mother-tongue. The political class at the European level may
thus expect to be able to work in their own language, and it is this meaning
of ‘working languages’ that Article 1, Regulation 1/58 is referring to, rather than
the internal language regime of the officials in the various secretariats.8

The prescribed linguistic regime of the Convention

The object of this section is to discuss the linguistic regime of the Convention,
not what the Convention might have to say about the wider language regime
of the EU institutions. In fact, it was not within the remit of the Convention to
discuss the latter, and the issue was not discussed formally.9 The Convention
brought together twenty-eight state nationalities, potentially bringing twenty-
three recognised official languages (see Table 6.1).10 However, from the start,
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Table 6.1 Official languages of the EU (11), and applicant state
languages (12)*

EU-15 languages Applicant state languages

ES – Spanish BG – Bulgarian
DA – Danish CS – Czech
DE – German ET – Estonian
EL – Greek HU – Hungarian
EN – English LT – Lithuanian
FI – Finnish LV – Latvian
FR – French MT – Maltese
IT – Italian PL – Polish
NL – Dutch RO – Romanian
PT – Portuguese SK – Slovakian
SV – Swedish SL – Slovenian

TR – Turkish

* Official and applicant languages at the time of the Convention.
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as outlined in the Laeken Declaration, the Convention would ‘work in the
Union’s eleven working languages’. Thus although the ten applicant states
on track to join the EU in May 2004 (along with the three other applicant
states, Romania, Bulgaria and Turkey) were invited to take part in the delib-
erations, they were not included in the language regime, and thus were not
provided with the language resources of translation and interpretation.11

The working methods for the Convention, which included stipulations on
how the language regime would operate, were first set out in the draft rules
of procedure (CONV 3/02), but taking account of suggestions by members of
the Convention these methods were updated into the document CONV
9/02. It is interesting to note that a change was made to the language regime
between these two documents, in that the first referred to oral reports being
made to the European Council, whereas the second document replaced this
with a commitment to make summaries and verbatim records of plenary
meetings generally available, thus increasing levels of transparency, and 
providing conventionnels, citizens and civil society with a clearer record of
proceedings. The full working methods regarding language issues as set out
in CONV 9/02 are shown in Table 6.2. It will be seen below that two of these
rules were not strictly adhered to, or rather, that the interpretation of these
rules was such that a more restricted language regime would operate than
was immediately apparent.

The regime was slightly enhanced to reflect the disappointment of some
representatives of the applicant states that they could not use their own lan-
guages, and a provision was made (CONV 18/02) for members from appli-
cant countries ‘to address the Convention in their own language, with
translation [sic] (by an interpreter provided by the speaker) into one EU lan-
guage (and subsequently by the usual interpreters into all eleven languages’
so long as 48 hours’ notice was given, and provided that the applicant states
covered the financial costs themselves. This would only operate one way,
from applicant state language into the eleven EU languages, not from EU
languages into applicant state languages (see Figure 6.1). The relay language
was normally English or French.
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Applicant
state

language

One
EU

language

‘Relay’ Other 10 EU languages

Figure 6.1 Applicant state interpretation scheme for Convention plenary sessions
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Many conventionnels commented on this, with many feeling that this was
unfair. One Polish representative made the point that ‘we were too poor to
provide translation’ (interview: Grabowska, 5 June 2003). Alois Peterle, the
candidate countries’ representative on the Presidium, made the point that it
would have been better if the Laeken Declaration had included candidate
country languages from the beginning (interview: Peterle, 4 April 2003).

The discussion above focuses primarily on the political and civic domains,
with the regime as it affected how the conventionnels were able to communi-
cate with each other, and also how the deliberations would be presented in
a transparent way to the world via the CONV documents and the website. As
far as the ‘official’ domain is concerned, the Convention was assisted in its
work by language support staff, including a Secretariat, drawn from a variety
of European institutions, eleven of whom were drafters.12 The language support
services were provided from a variety of sources, though the majority of the
interpretation work (oral/aural) was undertaken by the Joint Interpretation
Service of the Commission (SCIC – DG Interpretation) with help from
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Table 6.2 The official language regime of the Convention (CONV 9/02)

Article 6
Conduct of meetings
2. The meetings of the Convention shall be held in the eleven languages of the
European Union with simultaneous interpretation.

Article 12
Notes and verbatim records of meetings
A summary note shall be circulated to members (full and alternate) and observers of
the Convention by the Secretariat after each meeting. A verbatim record of the
interventions made during the meeting in their original languages will also be made
available.

Article 13
Translation of documents
1. The Secretariat shall provide to the members (full and alternate) and observers of
the Convention, in the eleven languages of the Union, the following documents:

(i) documents issued by the Chairman or the Presidium;
(ii) written proposals for modification to the final texts from full and 

alternate members;
(iii) summary notes of meetings of the Convention.

2. The Secretariat shall forward to members (full and alternate), and observers of the
Convention, and post on the website, in the languages in which they were sent to
the Presidium, documents from:

(i) members (full and alternate) of the Convention;
(ii) institutions and organs of the Union; and
(iii) observers.

3. The Chairman may exceptionally ask for the translation of documents for the
Convention other than those listed in paragraph 1.
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European Parliament interpreters during plenary sessions, and the transla-
tion work (written work) was mostly done by the Translation Service of the
Council Secretariat.

The language regime in practice

To summarise the above: all meetings of the Convention were to have inter-
pretation into and out of all eleven then current official languages of the EU;
there would be verbatim (untranslated) records of meetings with summaries
in the eleven languages provided, and uploaded onto the website; all CONV
documents and amendments to final texts would be translated; contributions
from conventionnels, observers and civil society via the Forum would be pub-
lished but not translated; and language support would be provided by the
language services of the EU.

However, from the beginning it was clear that this prescribed regime would
be challenged by financial/budgetary and personnel constraints, time restric-
tions in terms of providing translations in short time-spans, considerations
of social communication (interpretation not being available in more informal
settings), and political compromise (politicians not availing themselves of their
right to speak their own language in order to reach others more directly, not
via a translation and interpretation).

Interpretation

Full simultaneous interpretation in the eleven languages was provided in the
plenary sessions. However, the regime adopted in the Presidium was much
more restrictive, reflecting the sensitivity felt about the deliberations within
the conclave. Interpreters were not encouraged through the first half of the
Convention because Giscard preferred to meet in private without collaborators
or interpreters, with the consequence that the default languages that were
used were French and English. However, one Presidium member, Gisela Stuart,
a national parliament representative, German-born but representing the UK,
could not speak French. She was provided with a simultaneous ‘whispering’
interpreter. During the later stages of the Convention, when specific Draft
Treaty articles were being discussed, a fuller interpretation service was provided,
with English, French, German and Spanish interpreters present. However, in
June, when the final stages were being reached the president decided to return
to the private meeting format, without interpreters.

The second stage of the Convention was characterised by the working
groups. The interpretation of CONV 9/02 was such that it was deemed not 
to cover the language regimes to be used in the working groups. (The word
‘meetings’ in the CONV 9/02 document was read as meaning plenary sessions.)
The working group language regimes were thus much more restrictive, being
limited normally to two or three languages. The eleven groups operated as
‘mini-Conventions’ on their particular topic, and were composed of 30–35
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conventionnels. The working methods of each group were determined by the
chair of each group, advised by the members of the Secretariat. It was made
clear by the Secretariat at the outset of this phase that it would not be possible
to ensure a full interpretation regime.13 English and French were automatically
provided, then the formula was read out at the first meeting to the effect that it
was hoped that the members would understand why, and that further inter-
pretation would only be provided if absolutely necessary.14 It was then stressed
that in this latter situation it would be easier to offer interpretation into that
speaker’s language rather than from his/her language into other languages.
Thus, most working groups operated principally in English and French,
sometimes with German also being used, and occasionally Spanish or Italian
when a member was completely unable to function in the principal working
group languages. Most members accepted this regime with good will in a
pragmatic way, though there were many complaints from German members,
and indeed from the German government. However, the Secretariat took a
firm line on this, and sought to enforce the line that interpretation into lan-
guages other than English or French would only be done according to real
practical need.

Translation

The official documents produced by the Convention (those with the CONV
prefix) were translated into all eleven official EU languages. The documents
emanating from the working groups, however, were mostly in either French or
English or both. As stated above, within the ‘official’ domain of the Commission
and Council secretariats the normal working practice is for drafting to be done
in English or French (and very occasionally in German). Consequently the
Convention Secretariat, drawn from the Council Secretariat, was simply fol-
lowing normal procedures for EU officials. The consequence of this is that
English and French versions of texts were usually made available before those
of other languages, when indeed those other languages were catered for.
However, great efforts were made by the Convention Secretariat and language
services to translate the official CONV documents as swiftly as possible for
distribution and inclusion on the Convention website.

Amendments proposed by conventionnels were not translated because the
sheer number of them outstripped the Secretariat’s ability and budgetary
allowance to do so. This appears not to satisfy the stipulation in CONV 9/02
Article 13.1.(ii) that, ‘[t]he Secretariat shall provide to the members (full and
alternate) and observers of the Convention, in the eleven languages of the
Union, the following documents: written proposals for modification to the
final texts from full and alternate members.’ The consequence of this was that
the majority of amendments to the Treaty drafts were put forward in English
and French, the most widely understood languages within the Convention.
As an example of this we can look at tabled amendments to three different
articles from Part 1 of the Draft Treaty (see Table 6.3).
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Similarly, the contributions sought from outside the Convention (from civil
society, the social partners, the business world, non-governmental organisa-
tions, academia, etc.) were left in their original languages. This at least did
satisfy the stipulations laid out in CONV 9/02 Article 13.2.(iii), but the outcome
of this was that the majority of contributions were made in English and
French, in order to reach the widest possible audience. To illustrate this, we
can look at those contributions sent by socio-economic actors (as categorised
on the Convention website). There are 93 contributions, some in more than
one language. Sixty-nine are in English, thirty-three in French, twenty-three
in German, and five in other languages.15

The final output of the Convention, alongside the documents mentioned
above, was of course the Draft Constitutional Treaty (DCT). The majority of
drafting work on this document had been in French, with some work in
English, though projected changes were translated into the other languages
in the final stages of the Convention.16 Because the DCT was to a great
extent updating and rationalising previous treaties, there was not the need
for a radical overhaul of the language used. Furthermore, there are huge lan-
guage databases that the EU Secretariat can rely on to provide linguistically
accurate versions in different languages. However, there were moments when
new concepts emerged with consequent problems. One example was the term
compétences (in the French), which was a new departure for the EU to include
in a treaty. There was debate about whether it should be translated into English
as competences or powers. Such subtleties can be intensely political.17 A further
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Table 6.3 Languages in which amendments were tabled*

Article I-4 Article I-15 Article I-43

40 proposed 38 proposed 23 proposed 
amendments amendments amendments

English 25 24 11
French 8 6 7
German 3 1 3
Italian 3 2 0
Spanish 1 1 0
Danish 1 0 0
Portuguese 0 0 1

* The articles for this illustration were chosen at random from Part I of the Treaty.
Numbering changed through the drafting process, and the articles used refer to
those in the DCT of July 2004: fundamental freedoms and non-discrimination;
CFSP; and enhanced co-operation. Where numbers do not add up exactly, this is
because a very small number of amendments are not available on the website, or
because amendments were tabled in more than one language (the additional
language always being English). 
Source: http://european-convention.eu.int/amendemTrait.asp?lang�ES&Content�
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problem was the change of name for the Court of First Instance (which had
ceased to be such a court a long while back: the English ‘High Court’ trans-
lated badly into German.

Ziller (2003: 79–85) is highly critical of the translations of the final Draft
Treaty, pointing to instances of infelicitous language use, especially in the
English version (for example the use of Eurospeak such as ‘Council formations’
(Article 23 DCT), or the confusion of ‘chair’ and ‘president’ in Article 21.
However, these criticisms are a little unjust, considering that it was decided that
because this was simply a draft which might be altered at the upcoming inter-
governmental conference, it would not go through the ‘jurist-linguist’ process
in which specialist lawyer-linguists check the accuracy of the text and trans-
lations to ensure legal linguistic coherence. The final text of Article 23 DCT
(now Article I-24 TCE) is much more succinct and has been clarified greatly,
and Article 21 DCT (I-22 TCE) is consistent in its use of the title ‘president’.

Near the completion of the work, Giscard made the pronouncement that
the final Draft Constitution would be made available in all official languages
plus those of the applicant states, which took the Secretariat a little by sur-
prise.18 Giscard had the right to do this under CONV 9/02 Art. 13, paragraph 3,
but the Secretariat had problems in ensuring that sufficient translators of
quality were able to do the job, and there was dissatisfaction at the quality of
the final printed versions of the DCT.19

All languages are equal, but some are more equal than others

The above description of the official bases of the Convention language regime
and its subsequent development through practice provides us with the material
now to raise certain questions about whether this was the most efficient and
equitable system available.

As is common with so many aspects of the workings of the EU, there is a
tension between idealism and pragmatism. The language issue is a clear
example of such a tension, and the desire to be inclusive and to enable all
representatives from (current) member states to speak their own language in
all Convention meetings, as set out in CONV 9/02, was clearly overly opti-
mistic. Equally, the desire for all citizens and members of civil society to be fully
engaged (which implies that they would be able to communicate with ease
with the Convention) was perhaps idealistic when one considers the horizon-
tal stratification of European society into different language communities.
There is bound to be a point when the quantity of work and the numbers of
professionals needed to service such work, not to mention the financial con-
siderations, reaches a limit. It would not be possible to include provision for
all language communities in Europe, including applicant state languages,
regional and minority languages, and languages of recent immigrant commu-
nities. A line has to be drawn somewhere, for practical and financial reasons.
However, the bottom line with the EU language regime more generally (and
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this could be said of the Convention equally) is that official state languages are
provided for, because it is assumed that even though this may not be everyone’s
mother tongue, each citizen ought to be able to speak a language of such status.
Therefore provision should be given, in a polity that seeks democratic legit-
imacy and the widest possible social acceptance, to facilitate participation in,
and comprehension of, political deliberation in a language one understands
and can communicate in effectively. The question must be asked with refer-
ence to the European Convention whether this was achieved.

There are two obvious points to raise in this respect: one relating to lack of
provision for representatives from applicant states; and the other relating to
the dominance of English and French in both written and oral communica-
tion in the Convention. In both these cases we could refer to a situation of
‘language disenfranchisement’ (Ginsburgh and Weber, 2005): for applicant
state representatives unable to communicate in their own languages (except
in extremely restricted circumstances); and for those speakers of languages
other than English and French (and even for those speakers of English or
French who were not competent in the other language20) who were obliged
to speak, listen and read in a language other than their own, in a political forum
with constitution-making objectives.

The status of applicant state representatives is interesting, in that their stand-
ing as non-members of the then current EU configuration was clearly a barrier
to their being afforded equal rights as existing member states. However, the
Convention was an exercise mandated to explore the means to reform the
nature of an enlarged EU in which the acceding states would be full members.
Thus the inclusion of these states in the Convention process, but as members
who should not prevent consensus being reached, and whose languages would
not be represented, may belie a certain arrogance on the part of the current
member states who agreed to such a regime in the Laeken Declaration.21

However, it is the point about the more general restrictions imposed on
members of the Convention that potentially has wider implications. The
inequality with which the applicant state representatives were treated was
mostly due to the anomalous position of negotiating the future of a polity of
which their countries would be full members while still being outside the
club, whereas the issue of restrictive language practices through the privil-
eging of English and French is a more general issue, as will be argued below.

The expectation that Convention members should operate in a restricted
language regime with little or no support appears to compromise certain
tenets of democratic equality regarding political deliberation and the work-
ing practices of political representatives: that of equal and simple access to
information; that of promoting equality of capacity to evaluate and decide
upon matters; and that of the provision of a public forum where facts and
opinions can be shared without privileging one set of actors over another.
Within the Convention, information provision was linguistically asymmetric,
as were the capacities of the members to understand and evaluate the issues.
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Furthermore the working group fora certainly privileged English and French
native speakers over the rest. This linguistic asymmetry would manifest itself
in terms of comprehension difficulties, lack of ability or confidence to par-
ticipate verbally in debate, as well as the time factor in reading documents
and preparing for meetings. The outcome would appear to be that native
English and French speakers are potentially more active and influential than
non-native speakers of these languages in such a situation.

However, it could be argued that given the practical and financial con-
straints faced by the Convention Secretariat, in terms of simply not having
sufficient staff, nor the financial resources to buy in such capacity of the
required calibre, there could be no other option. Furthermore, the linguistic
capacity of the conventionnels may have been such that few members were
seriously disadvantaged or linguistically disenfranchised. Without specific
data on the language competence of individual conventionnels it is necessary
to rely on studies that have been made on subjects not too dissimilar to that
in question. Ginsburgh and Weber’s analysis of language disenfranchisement
which arises if the number of working languages of the EU is reduced, based
on figures relating to the linguistic capacity of European citizens in general,
suggests that in an English-only environment 45 per cent of the EU popula-
tion would be disenfranchised, dropping to 30 per cent if French is added,
and 19 per cent if German becomes a third language. Thus a predominantly
English/French language regime would leave 30 per cent of the population
unable to follow or participate in debate (Ginsburgh and Weber, 2005: 281).
However, the language repertoires of European elites might be expected to be
wider and deeper, a proposal made by Mamadouh and Hofman (2001) in their
work on the language constellation in the European Parliament 1989–2004.
According to this research, the percentage of MEPs that do not have access to
either of these two languages (in terms of conversational skills) declined from
24 per cent in 1992 to 8 per cent in 1998, and then to 4 per cent in 2000.
However, a significant number of MEPs are not fluent in one of these 
languages: 29 per cent in 1993, 14 per cent in 1998, and 10 per cent in 2000
(Mamadouh and Hofman, 2001: 4). It should be remembered that MEPs work
in a multi-lingual environment with a history of informal communication
in English and French, whereas the majority of the conventionnels were repre-
sentatives of national governments or parliaments, for whom the working
environment would be predominantly mono-lingual in the national language.
Thus we can tentatively assume that the language disenfranchisement of
Convention members faced with a restricted English–French language regime
would be greater than 4 per cent (Mamadouh and Hofman’s suggestion for
the EP) but probably less than 30 per cent (Ginsburgh and Weber’s proposal
for European citizens in general) given that the European Convention drew
its members from an educated elite.

Two points clearly need to be made. First, without specific data this con-
clusion is highly speculative and imprecise, and second, this type of data is
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highly problematic in that it relies on self-assessment of language ability by
the subjects of such research which might be highly inaccurate. However,
despite these caveats, it is credible to propose that many conventionnels were
challenged in their ability to perform the task for which they were mandated:
to deliberate, consider, discuss and to debate the future of Europe.

However, the empirical evidence gathered for this chapter would appear not
to support this hypothesis. Although there was some evidence that members
felt that their limited communication skills in a foreign language affected their
negotiating capacities, and that their lack of proficiency in either English or
French, or both, led to problems of time-management in the preparation for
meetings when information was not available in their mother-tongue, the
majority of interviewees stated that they felt the system had worked well,
and that having to work for part of the process in a foreign language did not
hamper them to a great extent. Many explicitly referred to the role of English
in this respect: ‘With English you can normally communicate with all dele-
gates quite well’ (interview: Meyer, 17 March 2003); ‘We are able to speak with
each other mainly in English’ (interview: Balasz, 3 March 2003); ‘It is com-
pletely satisfactory to speak English’ (interview: Szájer, 16 May 2003); ‘English
has become very much the lingua franca . . . in general you get by. In this
sense this has become very relaxed’ (interview: Einem, 24 April 2003); ‘English
is the language’ (interview: Bruton, 4 July 2003). A highly instrumental view
of communication was apparent in many comments. When asked if he always
spoke Dutch when possible, Wim Van Eekelen responded, ‘No, sometimes
English. If I raise a blue card I always speak English, for I don’t think for 
one minute people will focus on Dutch’ (interview: 5 June 2003). Goran
Lennmarker made a similar point: ‘I have made all my interventions in English.
I could speak Swedish, but I don’t do it. My job is to convince people’ (inter-
view: 15 May 2003).22

Conclusion: multi-lingual deliberation and cultural translation

Most actors from the official/secretariat and political domains of the Con-
vention appear to have accepted the language regime with good grace and
understanding as a pragmatic necessity.23 Given the high expectations of the
Convention apparent from the beginning (as shown by the recurrent com-
parison with Philadelphia), the relatively short time scale (sixteen months),
the range of interests wishing to engage in the process, the number of language
communities represented (twenty-eight states with twenty-three official lan-
guages), the diversity of constitutional cultures being drawn upon, and the
fact that the Convention was running in parallel to the day-to-day running
of the EU at a time of great political divergence in Europe (around the issue of
the Iraq war), it is surprising that the Convention worked as well as it did. For
this to happen, there was clearly a felt need to compromise and not to insist
pedantically on absolute equity in all issues. The language regime reflects this
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pragmatic approach, which understood that to insist on full multi-lingualism
of all official languages as working languages in all Convention contexts would
have been financially ruinous and practically unfeasible.

However, as Wright (2000: 155–6) points out, language is power: those with
mastery are able to be more persuasive; those with less mastery are disadvan-
taged. Mamadouh (1999: 136) makes a similar point: ‘[a]n agreement on any
working language in any political arena necessarily influences the balance of
power between those, individuals and groups, who command the language
and those who do not, but also between those with different levels of profi-
ciency.’ The paradox here is that the equality achieved by eradicating linguis-
tic difference and constructing a community of communication through the
use of an ‘international language’ at the same time undermines the equality
of opportunity for members of such a community who do not have the lingua
franca as their mother-tongue. Language, as a political resource, is shared
unequally in a forum such as the European Convention, leading to the conclu-
sion that there was something distinctly undemocratic about its workings.
However, it is difficult to see alternatives if practical and financial consider-
ations rule out full integral interpretation and translation, and if the politi-
cal elite are willing to work this way.

Is it possible to draw wider conclusions from the workings of the Conven-
tion? There are certainly dangers in trying to extrapolate from the Convention,
which was a unique event not bound by the normal institutional rules of the
EU, to the functioning of the EU in general. But some tentative inferences may
be drawn, especially when considered alongside other evidence concerning the
language regime of the EU.24 The secretariats of the EU will continue to work
predominantly in English and French, with English increasingly used in
preference to French (especially since the 2004 round of enlargement). The EU
will continue to produce all official legal documents in all official languages,
and to communicate with citizens in the official language chosen by the citi-
zen, though there will be an increasing amount of information made available
(for example on the EU server ‘Europa’) only in English and French.

Thus far, plus ça change, plus c’est le même chose. However, there are further
developments in the EU political sphere. It is clear that the provision of trans-
lation and interpretation after enlargement to service the needs of political
actors within the EU institutions is now a challenge.25 The Convention has
shown that it is apparently acceptable for political actors to work in languages
other than their own, and to accept a restricted language regime in certain
circumstances with translation and interpretation being provided only accord-
ing to ‘real need’. It is already apparent in the Council that an increasing
number of working group meetings at the political level work without inter-
pretation (i.e. using the linguae francae – English and French), and that an
intermediate tier is emerging between that of no interpretation and full
interpretation, where interpretation is provided on demand with the costs
covered by the member state concerned.
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A recent Working Document of the Committee of Constitutional Affairs of
the European Parliament explores new ways of interpreting the rules of pro-
cedure of the EP with regard to language (European Parliament, 2004a). This
document notes that ‘it is impossible in practice for any of the European
institutions to implement unrestrictedly the general principle of full multi-
lingualism’ (ibid.: 2). The suggestions made appear to echo the pragmatic
solutions that emerged in the Convention: full multi-lingualism in plenary
sessions, but ‘a more differentiated and pragmatic approach should be possible
in the case of all Parliament’s other bodies’, i.e. working groups and commit-
tees, with each EP body adopting its own language arrangements (ibid.: 4).26

The final version of the Rules of Procedure (16th edition, July 2004), clearly
shows how this has developed into a more flexible language regime:

Rule 138. 4. At committee and delegation meetings away from the usual
places of work interpretation shall be provided from and into the languages
of those members who have confirmed that they will attend the meeting.
These arrangements may exceptionally be made more flexible where the members
of the committee or delegation so agree.

(European Parliament, 2004b, emphasis added)

This more flexible approach, which was apparent in the workings of the
Convention, would favour the emergence of a smaller number of working
languages within the institutions of the EU. Many conventionnels made the
point that this was necessary during the Convention, and that it ought to be
the model followed by the EU in general.27 Joszef Oleksey was of the opinion
that ‘[a]t the beginning the Convention should have used all languages. This
is the tradition, it is a symbolic thing. But in the future I think we should
choose working languages’ (interview: 16 May 2003). József Szájer thought
that ‘[i]t would be rather better if the other countries would use also a certain
number of limited languages’ (interview: 16 May 2003). Frans Timmermans
was very clear about where this should lead: ‘I think there is only one real
solution to the language problem, and that is to retain all the official languages
of the member states as official languages of the EU and then to make a step
towards working languages, possibly towards one working language which
would logically be English . . . Let’s be pragmatic’ (interview: 4 June 2003).

Thus it may be seen that the language regime which emerged in the Con-
vention may presage the shape of things to come, and, to a degree, a reflection
of emerging practices in the wider EU institutional context. Indeed, Pervenche
Berès made the controversial and provocative statement that, ‘obviously the
Convention worked as the avant-guard of the EU, which means it was nicely
and smoothly moving to English . . . This doesn’t mean that’s what I really like,
but it is a fact’ (interview: 15 October 2003).

However, it should not be implied that this is a clear or desirable route to
take. The point was made at the beginning of this chapter that language
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operates as a medium of communication, identity and power. The instru-
mental, communicative aspect may favour a subtractive model for a language
regime, but the recognition of identity and the promotion of an equitable
political environment do not. Furthermore, alongside these strong arguments
about symbolic representation and linguistic disenfranchisement, there is a
debate about whether language carries cultural assumptions and forms a con-
ceptual filter which may (unintentionally or not) produce political-cultural
hegemonies of thought. Language, in this view, is not simply a reflection of
reality, but the means by which we constitute reality and make sense of the
world (Phillipson, 2003: 108).28 As Johannes Voggenhuber reflects:

[t]his touches of course on the language problem in general, but there I
think Umberto Eco has indeed found the golden formula: ‘the language
of Europe is translation’. There you have to see that it is not so much
about linguistic translation with generally quite polyglot people, but it is
about cultural translations, about the translation of ideas and value sys-
tems and language is only a recognition of this achievement. This is of
course also to do with the fact that culture of a person or of a country or
region or a state themselves can only be transmitted in their respective
language, and there are clear hegemonies which are also transmitted by
language – cultural and political hegemonies.

(Interview: 9 July 2003)

Thus, although the Convention language regime, which in many respects
was restrictive, was accepted with good grace, and even with some enthusi-
asm, by most conventionnels, there are distinct concerns about the implica-
tions of accepting the dominance of one or two languages at the elite
political level; there are implications for political equity at the elite level, but
also implications for how the political processes of the EU are perceived by
citizens. As Johannes Voggenhuber says:

maybe you can make that clear to people . . . not so much to the experts, but
to the people, that even just listening to foreign languages reminds you of
this core task of Europe, to move towards unity by translating cultures, and
to maintain those cultures even in unity – to make that a sensuous reality.
And if that stops to be sensuously present then it means that a political class
is talking to itself at a virtual level about a Europe which does not exist.

(Interview: 9 July 2003)

Notes
1. In this it offers a sharp point of contrast with international organisations such as

the Council of Europe or the UN with their highly restrictive language regimes.
2. The EU language regime was set out in the very first Regulation of the Council of

Ministers in 1958, which established a system in which each member state’s official
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language is also an official and working language of the Community. It has remained
fundamentally unaltered since, despite successive enlargements, which have
widened membership from six to twenty-seven countries, and from four to twenty-
three official and working languages. A language regime designed for a relatively
small international entity with limited competences now applies to an extensive
polity characterised by intensive interdependence.

3. Article 1, Regulation 1/58 at the time of the Convention (as amended following
subsequent enlargements): ‘The official languages and the working languages of the
institutions of the Community shall be Danish, Dutch, English, Finnish, French,
German, Greek, Italian, Portuguese, Spanish and Swedish.’

4. Figures for first drafting of documents in the Council and Commission were 
as follows in 2001: Council (2001): 59 per cent in English, 28 per cent in French;
Commission (2001): 57 per cent in English, 30 per cent in French. English is rapidly
becoming the principal drafting language in both institutions. The proportion of
English to French has changed radically over the past decade or so. In 1997 the pro-
portion in the Commission was 45.3 per cent English to 40.4 per cent French. In
1986 58 per cent of Commission first drafts were in French (sources: European
Commission Translation Service, 1999: 11; Assemblé Nationale Française, 2003: 63).

5. Source: anonymous EU Council Secretariat interviewee.
6. However, as will be discussed below, there were many instances where a more

restricted language regime operated (for example, contributions from civil society
and amendments were not translated). Also, CONV documents were drafted in
either English or French, and thus these language versions appeared on the web
before those of other languages. Indeed the Secretariat had to make a delicate
decision about whether to hold back the English and French versions and release
them at the same time as the others, or whether to send the English or French ver-
sions out first and the rest as and when they were ready. The latter option was
chosen on the pragmatic assumption that if the English and French versions were
issued early most people in the Convention, and indeed in the wider public sphere,
would be able to read them.

7. In fact the College has three working languages: English, French and German
(McCluskey, 1998); and documents for the weekly Commission meetings ‘have
always to be available in the three working languages’ (ibid.: 6). This is not to say
that Commissioners are unable to speak in their own languages, but rather that a
restricted regime operates where much reading material (as well as a great deal of
oral interaction) is in the three dominant languages, and especially in English and
French.

8. Perhaps it would be more appropriate, in order to avoid confusion, to describe the
‘working languages’ in the context of their use by the officials/secretariats of the EU
as ‘procedural languages’, ‘vehicular languages’, ‘drafting languages’ or ‘in-house
languages’.

9. There were, however, contributions that did try to open the matter of including
references to the protection and promotion of linguistic diversity for debate, such
as the Europa Diversa contribution, see: http://europa.eu.int/futurum/forum_
convention/documents/contrib/acad/0300_c_en.pdf and those from the European
Bureau of Lesser-Used Languages (four contributions).

10. Twenty-four if Irish as a Treaty language is included. However, Irish was not con-
sidered as an official and working language of the institutions of the Union at the
time, and therefore was used to produce a final draft and only one official Con-
vention document (CONV 848/03) on projected changes to Parts III and IV of the
DCT. Irish became a full official language of the EU in January 2007. A further
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comment should be made here: obviously regional and minority languages were
not included in the language regime as they are not given the status of official and
working languages of the EU institutions.

11. It should be noted that the terms ‘translation’ and ‘interpretation’ are used in very
specific ways in the EU: ‘translation’ refers to written work, and ‘interpretation’
refers to oral-aural communication.

12. The drafters, or rédacteurs, basically prepared all substantive input coming from the
Secretariat and going first to the Presidium and then on to the plenary. During the
first phase of the Convention the drafters had to draft the background papers and
information notes on the various issues on the agenda and to advise, with and for
the Secretary General, on tactics and strategy. During the second, working group
phase, the drafters became the secretaries for the groups and discussion circles, acting
relatively autonomously, helping and advising the chair of each group on working
methods (which were the responsibility of each group). Thus mandates were drafted,
agendas worked out, and reports of the work of the group drafted and carried
through discussion and adoption by each group. During the third phase, work
was concentrated on the drafting of the final output, the Draft Constitutional Treaty.

13. The Secretariat had clear instructions from their Secretary General, Sir John Kerr,
to this effect.

14. For example, see CONV 164/02, summary of working group II meeting, 25 June
2002, point 4: ‘Working languages. It was agreed that, purely as a result of tech-
nical constraints, interpreting could only be provided in French and English for
working groups. If a group member indicated an imperative need to speak in
another language, the Secretariat would explore the practical possibilities.’

15. http://europa.eu.int/futurum/forum_convention/doc_3_402_en.cfm (Convention
website, Forum section). We can see here (and with the amendments) the opera-
tion of what Philippe Van Parijs refers to as the ‘maximin’ principle, maximising
minimal linguistic competence, i.e. using a criterion of minimal exclusion in order
to reach the widest number of people (Van Parijs, 2007).

16. The Chairman of the Convention, Valéry Giscard d’Estaing, was instrumental in
keeping the French version to the fore, and was extremely keen that the French
version should have a certain stylistic purity. He even suggested sending the final
text to the Académie française for revision, ‘and to academies in other countries’.
The problem was that there are few language academies in other countries to send
the draft to (Ziller, 2003: 85).

17. ‘Competence’ in English also has the connotation of ability, which is somewhat
different from having the power or right to do something. Eventually the word
‘competence’ was opted for. See DCT Part I, Title III, Articles 9–17 (TCE Arts. 11–14).

18. Speaking of the Constitution: ‘Il a été établi seulement en trois langues à ce stade
des travaux, qui sont l’anglais, le français et l’italien, langues de la présidence. Mais
les traductions sont en cours dans toutes les langues de l’Union, y compris les langues
des nouveaux membres’ (Giscard d’Estaing, 9 July 2003).

19. A point made by more than one anonymous interviewee.
20. For example Gisela Stuart, who was unable to speak French and felt sufficiently

aggrieved by the situation to complain about it in her Fabian Society booklet, The
Making of Europe’s Constitution (2003: 21–2): ‘It was not unusual for texts to arrive
late and only in French. Whenever the President expressed his irritation at my
inability to conduct legal negotiations in French, I offered to switch to German.
He never took up my suggestion.’

21. On the status of the applicant states and the conventionnels representing them, see
Chapter 4.
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22. For further discussion on the increasing dominance of the English language in
European political life see Phillipson (2003) and Longman (2007).

23. The only group of people who appear to have resented the dominance of English
and French were some of the German members. Indeed the German government
made repeated complaints to the Convention president, but to little avail.

24. Alongside sources discussed below, I should mention that the following is also based
on interview data, and other studies such as Phillipson (2003) and the Herbillon
report (Assemblé Nationale, 2003).

25. The following EUobserver.com headlines give a flavour of this: ‘Translation problems
delay crucial EU financial laws’ (10 May 2004); ‘EU translation service on the brink
of collapse’ (26 May 2004); ‘EU translation problems cost lives, says UK’ (28 July
2004); ‘EU language bills rocket’ (14 January 2005); ‘Translation errors in Polish EU
Constitution to delay ratification’ (20 January 2005).

26. One reason why this issue became so vital to address was that there would be
insufficient language service cover for a while after enlargement in all the incoming
official languages. There was a procedural problem here in that Rule 139.6 of the
EP Rules of Procedure allowed for amendments to be put to the vote only after
they have been printed and distributed in all the official languages. Without this,
any member could make a point of order and demand that discussions should be
suspended.

27. This would not be to say that full multi-lingualism would disappear. EP plenary
sessions, formal Council of Ministers meetings and all communication with citizens
and member state governments would still operate under the rule of full multi-
lingualism in all official languages.

28. For further discussion of this issue, and the ‘linguistic turn’ in IR and European
studies, see Drulák (2003), and Christiansen et al. (2001), especially the chapters by
Marcussen et al., Rosamond and Diez.
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As discussed in Part II, the procedures used for the drafting of the EU’s
Charter of Fundamental Rights and the Constitutional Treaty have been judged
to be more open and democratic than those followed in drafting previous EU
treaties. Proceedings were more open to the public, the mode of discussion
more deliberative, and feedback was sought from civil society. However, can
the two Conventions be deemed open and democratic when analysed from
a gender perspective? One source of evidence for their democratic creden-
tials could be the extent to which gender equality has been mainstreamed in the
constitution-making process. This includes both the process (the Conventions
themselves) and their product (the Constitutional Treaty and the Charter of
Fundamental Rights). Though the main focus of the book is on the
Constitutional Convention, in this chapter, more than in others, the Charter
Convention will be examined closely. This is because of the close connection
between issues of gender equality and the rights discourse.

The two Conventions’ treatment of gender equality will be analysed by
assessing how successful they have been in relation to the gender main-
streaming strategy which was introduced in the EU in the 1990s. The appli-
cation of such a strategy to the constitution-making process is relevant
because mainstreaming requires that a gender equality perspective is incorp-
orated in all policies and at all levels of the policy-making process in the EU.
There is no reason to believe, therefore, that the constitution-making
process should be an exception to the rule. The analysis takes as its starting
point five indicators used to assess whether the gender perspective has effect-
ively been incorporated in policy and institutions. These indicators are: 
a shift towards a broader concept of gender equality; the incorporation of a
gender perspective into the mainstream; equal representation of women; the
prioritisation of gender objectives and gender-sensitive issues such as social
policy; and a shift in institutional and organisational culture that should affect
policy process, mechanisms and actors. After a brief overview of current EU
legislation in the area of gender equality and mainstreaming, the chapter
attempts to assess the work of the Convention on the Future of Europe in

7
Gender Equality in the 
Constitution-Making Process
Emanuela Lombardo
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relation to the five indicators of gender mainstreaming. It concludes that the
positive results of maintaining the existing EU acquis on gender equality and
incorporating the Charter into the Constitution, to which gender advocates
actively contributed, are partly offset by a limited mainstreaming of gender
in the process and outcome of the Constitutional Convention.1

Gender equality and mainstreaming in the European Union

When the first Convention started its work on the Charter in 1999, the acquis
communautaire already included both hard and soft measures in the area of
equality and non-discrimination at work. The main provision is Article 141
TEU (directly effective) on the ‘principle of equal pay for male and female work-
ers for equal work or work of equal value’. It encourages the Council to ‘adopt
measures to ensure the application of the principle of equal opportunities and
equal treatment of men and women in matters of employment and occupa-
tion’ (141.3) and allows member states to introduce positive actions, defined
as ‘specific advantages in order to make it easier for the under-represented
sex to pursue a vocational activity or to prevent or compensate for disad-
vantages in professional careers’ (141.4). The aim of these measures is that of
‘ensuring full equality in practice between men and women in working life’.

The Amsterdam Treaty of 1997 introduced Article 13, which allows the
Council to take action ‘to combat discrimination based on sex, racial or ethnic
origin, religion or belief, disability, age or sexual orientation’. The Article, how-
ever, has no direct effect (unlike the non-discrimination clause on ground of
nationality included in Article 6) and requires unanimity in the Council and
consultation of the European Parliament for measures to be adopted (again
unlike Article 6 that allows for co-decision and qualified majority voting in
the Council). Binding provisions also include a series of directives2 on equal
pay, equal treatment at work and as regards access to and supply of goods
and services, and social security.

At the time when their deliberations began respectively in 1999 for draft-
ing the EU Charter and in 2002 for forging a European Constitutional Treaty,
both Conventions could draw on an existing body of legislation, practices
and structures aimed at the promotion of gender mainstreaming. The Treaty
of Amsterdam recognised a prominent role for gender mainstreaming by
introducing a new Article 2 ToA establishing the promotion of equality
between men and women as a task of the Community, and a new Article 3.2
ToA stating that in all its activities ‘the Community shall aim to eliminate
inequalities, and to promote equality, between men and women’. Gender
mainstreaming was also reflected in the Third, Fourth and Fifth Commission’s
Action Programmes for Equal Opportunities between women and men
(1991–5, 1996–2000 and 2001–5).

Soft legislation on gender mainstreaming includes, among other documents,
a Commission Communication 96/67 on ‘Incorporating equal opportunities
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for women and men into all Community policies and activities’, stating that a
gender mainstreaming approach ‘involves not restricting efforts to promote
equality to the implementation of specific measures to help women, but
mobilizing all general policies and measures specifically for the purpose of achiev-
ing equality by actively and openly taking into account at the planning stage
their possible effects on the respective situation of men and women (gender
perspective)’. The dictates of the relatively new and more proactive strategy of
gender equality, enshrined through both hard and soft EU legislation in the
course of the 1990s, seemed difficult to ignore in a constitution-making process.
Gender mainstreaming requires in fact ‘the (re)organisation, improvement,
development and evaluation of policy processes, so that a gender equality
perspective is incorporated in all policies at all levels and at all stages, by the
actors normally involved in policy-making’ (Council of Europe, 1998: 15).

Indicators of gender mainstreaming

The definition of gender mainstreaming by the Council of Europe and a num-
ber of reflective studies (Jahan, 1995; Verloo, 1999; Hafner-Burton and
Pollack, 2000; Beveridge et al., 2000; Shaw, 2000; Lombardo and Meier, 2006)
provide us with a set of indicators of application of gender mainstreaming in
the policy process. These will serve as reference points for exploring how it
has been applied in the Constitutional Convention.

First, a broader concept of gender equality. This includes not only formal legal
equality but also equality de facto. The latter requires the adoption of a whole
range of different strategies, from equal opportunities to positive actions, with
a view to achieving substantive equality. It requires a ‘gender perspective and
not a focus limited to women’s issues’ (Council of Europe, 1998: 169). This
means, for example, that changes in men’s lifestyles are necessary as the role
of one sex significantly affects the opportunities and lifestyles of the other.
This broader concept implies the adoption of a more holistic approach to
gender policy, which explicitly targets patriarchy by tackling the multiple
interconnected causes which create an unequal relation between the sexes to
the disadvantage of women in the areas of family, paid work, politics, sexu-
ality, culture and male violence (Walby, 1990). The translation of this
approach to policy-making would require the extension of EU gender legis-
lation to cover with binding provisions all areas not only within but also
beyond the labour market.

Second, incorporation of a gender perspective into the mainstream. Reference to
gender issues and considerations regarding the extent to which a given pro-
vision could affect women and men in different ways (and how this could be
limited) should be found in all policy areas. Moreover, to be able to claim that
a more ‘agenda-setting’ approach has been employed, there must be evidence
that the mainstream political agenda has been reoriented by rethinking and
rearticulating policy ends and means from a gender perspective (Jahan, 1995).
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Third, women’s representation in decision-making. Gender mainstreaming
requires an equal representation of women and men in decision-making bodies
and processes. A growing number of EU provisions support a gender balance in
the participation of women and men in the decision-making process and 
in committees and expert groups of the Commission, recommending that the
participation of women should be at least of 40 per cent (Commission, 2000a).

Fourth, prioritising gender equality objectives and policies of special relevance
for women (e.g. social policy), with the aim of achieving substantive equality.
There should be evidence that gender equality objectives and policies that
are of special concern for women have been given relevance in the EU
among competing objectives (in terms of financial and human resources,
type of measures with respect for example to binding/non-binding legisla-
tion, direct effect, voting systems required to take decisions, i.e. unanimity
and European Parliament consultation vs. QMV and EP co-decision).

Fifth, a shift in institutional and organisational cultures. This change involves
three aspects: (a) policy process; (b) policy mechanisms; (c) policy actors.

(a) A shift in policy process means that the latter ‘is reorganised so that the
actors usually involved take a gender perspective into account, and gender
equality as a goal is reached’ (Council of Europe, 1998: 166). As the Council
of Europe group of experts on mainstreaming clarifies, this can mean that
‘the policy process is reorganised so that ordinary actors know how to
incorporate a gender perspective’ or that gender expertise is included ‘as
a normal requirement for policy-makers’ (Council of Europe, 1998: 165).

(b) A shift in policy mechanisms involves three elements. One, the adoption
of new approaches to policy-making that would emphasise horizontal
co-operation on gender issues across all policy areas, levels and depart-
ments. Two, the use of appropriate policy tools and techniques that
would integrate the gender variable in all policies, monitor and evaluate
the latter from a gender equality perspective (for example, gender impact
assessment, an analysis ex ante of the consequences that a given policy
could have on gender in order to reorient or moderate the proposed
measure if it results that this would negatively affect gender equality).
And three, the opening of new (and reinforcing of existing) channels of
consultation and co-operation with civil society actors.

(c) The range of policy actors participating in the policy-making process
should be broadened to include, apart from ordinary policy-makers and
public administrators, gender policy experts and civil society actors (NGOs,
interest groups, associations, social movements and representatives of
workers and employers).

To verify the extent to which gender equality has been mainstreamed in
the agenda of the Convention, some or all of the five indicators of a gender
mainstreaming approach described above must be observed.
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A broader concept of gender equality

The Charter of Fundamental Rights includes equality as a Union value and
refers to equality between women and men and non-discrimination on
grounds of sex respectively in Article II-83 and II-81.1,3 while it also men-
tions the sharing of work and family responsibilities in Article II-93. In the
same way as it opens opportunities for a broader concept of gender equality,
the ambiguous framing of Article II-83 also raises doubts concerning the
scope of equality provided by the Charter. Its first paragraph states: ‘equality
between women and men must be ensured in all areas, including employment,
work and pay’. The extension of gender equality to all areas represents progress
compared to an acquis mainly centred on equality at work. However, the
added clause ‘including employment, work and pay’ reorients the applica-
tion of equality to the usual labour-related areas of EU gender policy.

The way in which judges will interpret the Article will be the determining
factor in clarifying the scope of the provision and in redefining the exten-
sion of the concept of gender equality in the Charter. In the best of cases the
interpretation of Article II-83 would apply the concept of gender equality
not only to the area of employment but also to family, politics, sexuality, cul-
ture and violence, which are all the areas of patriarchy in which we encounter
gender discrimination (Walby, 1990). This would be a considerable shift
towards a broader concept of equality and as a result towards a more serious
consideration of gender mainstreaming. It is possible, though, that the prin-
ciple of equality included in the Charter will apply to the areas that are speci-
fied in Article II-83 (employment, work and pay) rather than to ‘all areas’
that are not specified in the text.

Article II-83’s mismatch with the acquis also reveals some of the limits of
the Charter’s concept of equality. Unlike Article 141 EC on equal pay, Article
II-83 CFR is not directly effective, it is a ‘general statement of intent’ rather
than a ‘rights conferring measure’ (León et al., 2003: 13) and does not include
any positive obligation to promote gender equality as do Articles 2 and 3.2
EC (McCrudden, 2003). Reference to positive actions included in Article II-83
falls short of the acquis in two senses. First, the Charter treats positive meas-
ures as a derogation from the principle of equality rather than as means to
achieve substantive equality, as Article 141 EC prescribes in its first sentence:
‘With a view to ensuring full equality in practice between men and women in
working life . . .’. Second, while Article 141 EC allows for positive actions
even ‘to prevent or compensate for disadvantages in professional careers’,
Article II-83 limits the possibility of adopting positive actions to situations in
which one sex is under-represented and not as a ‘preventive or compensa-
tory mechanism even when no under-representation of one sex is evident’
(León et al., 2003: 13). McCrudden (2003) believes that even Article II-83 on
the reconciliation of family and professional life fails to match the acquis
represented by Directive 76/207 on equal treatment at work and Directive 92/85
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on pregnant workers and Directive 96/34 on parental leave and the ECJ case law
on the matter. He argues that Article II-83 CFR, ‘refers only to paid maternity
leave, rather than paid parental or paternity leave’ (McCrudden, 2003: 7).

Further reference to gender equality can be found in Article II-81.1 CFR
that prohibits discrimination on a wide number of grounds among which is
sex. The list of types of discrimination prohibited in the Charter is wider
than that of Article 13 TEU (Article III-124 TCE), as it includes sex, race, colour,
ethnic or social origin, genetic features, language, religion or belief, political
or any other opinion, membership of a national minority, property, birth,
disability, age or sexual orientation. Despite this progress, decisions based on
Article II-81.1 CFR are subject to unanimity (rather than QMV) in Council
and consultation (rather than co-decision) of the European Parliament,
which means that agreement on a given proposal is more difficult to achieve
and that the Parliament has a weaker role in the decision-making process.

As concerns the articulation of a broader concept of gender equality, the
Constitutional Convention performed worse than the Charter Convention,
also considering that, by the time the Constitutional Convention started its
work, a considerable amount of EU soft legislation, mechanisms and infra-
structures to apply gender mainstreaming had been produced. From the
presentation of the first sixteen Articles of the Draft Constitutional Treaty in
October 2002 it appeared that the concept of gender equality of the
Constitutional Convention was not so broad as to include equality among
the values of the Union as expressed in Article 2 TCE. After months of
intense lobbying on the part of a great number of conventionnels (among
whom were female members and alternates Lone Dybkjaer, Sylvia-Yvonne
Kaufmann, Pervenche Berès and Anne van Lancker), actors of civil society, the
EP Committee on Women’s Rights, and gender experts, ‘equality’ (but not
between women and men) was added to the values of the European Union
in one of the very last drafts of the Constitutional Treaty (CONV 797/03) in
June 2003.4 The fact that the value of equality had to be fought for instead
of being taken for granted shows that the Constitutional Convention had
embraced a remarkably limited concept of gender equality.

Gender advocacy coalitions,5 active during the process of the Constitutional
Convention, agreed on proposals for strengthening the legal basis on gender
equality that often coincided with the final report of the Working Group on
Social Europe.6 These included equality between women and men as a value
and an objective of the Union, ‘gender equality’ added to the list of policies
of shared competence between the Union and the member states in the first
part of the Treaty, and the creation of a separate Title covering gender equal-
ity in the third part of the Constitution. In addition to these demands, Jean
Monnet Professors at a Conference on ‘Gender Equality and the New
European Union’ organised by Commission DG Education in March 20037

also proposed an Article on ensuring maternity and paternity protection and
the reconciling of family and work, and recommended adding the phrase
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‘combating violence and trafficking in persons’ both to the objectives of the
Union and to the Policies (Part III of the Constitution). The European Women’s
Lobby also demanded gender parity in institutions. The petition to create a
separate Article on ‘non-discrimination on grounds of gender (or sex)’ to
recognise that women suffer multiple discrimination due to their sex and
other reasons, remained unanswered. The Convention only responded to these
demands by integrating the Charter within the Treaty, referring to ‘equality’
and ‘non-discrimination’ among the values of the Union in Article I-2, and
‘equality between women and men’ among the objectives of the Union in
Article I-3. A reference to combating trafficking in persons (but not violence)
was included in part III of the Treaty, reproducing existing EU provisions.

The acquis communautaire on gender equality was preserved as it is in the
Constitutional Treaty, with the addition of Article III-118, a non-discrimination
clause on several grounds that applies to the policies of the third part of the
Constitution. This is a positive inclusion, although it differs from the main
demands of gender advocates in favour of a non-discrimination clause on
grounds of sex. Moreover, the phrasing is vague, as it does not require com-
mitment on the part of member states or a strong prohibition, as shown by the
use of the verb ‘shall aim to combat discrimination’ instead of ‘shall prohibit’.
The means for taking action against discrimination are those laid down in
Article 13 TEU (Article III-124 TCE), without any improvement in the proced-
ures of decision-making. Finally, Article 141 EC on equal pay for equal work
has been reproduced as it is in Article III-214 of the Constitution and Article
3.2 on gender mainstreaming is now part of the clauses of general applica-
tion as Article III-116. This means that mainstreaming will cover all policy
areas of part III of the Constitution including Common Foreign and Security
Policy and Justice and Home Affairs. A new general clause III-115 claims that
in the policies included in section III, the EU will take into account the
objectives of the Union (equality and non-discrimination among them).

In sum, the acquis is safe but the concept of gender equality has not been
broadened so as to cover other policies beyond employment. Nor has the legal
basis of gender policy been strengthened, and neither has the strategy of
gender mainstreaming. The inclusion of a general clause of non-discrimination
shows a shift in the concept of equality towards an emphasis on non-
discrimination policies, with developments that are currently difficult to
foresee, also due to the weak legal instruments provided to decide on meas-
ures and to claim rights.

The incorporation of a gender perspective

To satisfy this requirement we should encounter not only a reference to gen-
der mainstreaming like Article 3.2 TEU (Article III-116 TCE), but also the
application of a gender perspective to all areas and a gender sensitive reori-
entation of the political agenda. Both the Charter and the Constitution contain
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relevant omissions at least in the areas of violence, asylum, sharing of work
and family responsibilities, health, culture and education, budgeting, and
security and defence policy.

Violence against women has not been explicitly addressed in the Consti-
tution. Article II-64 of the Charter prohibits ‘torture, inhuman or degrading
treatment or punishment’. However, the adoption of a gender perspective
on violence would also have specified that female genital mutilation, rape,
or domestic violence are forms of ‘inhuman or degrading treatment or pun-
ishment’. The only reference to gender violence is a declaration (Declaration
13 on Article III-116 in the Final Act) on the Union’s aim to combat ‘all kinds
of domestic violence’, introduced in the June 2004 IGC at the request of the
newly elected Spanish socialist government. Despite the possible positive
developments of the declaration, particularly when read together with
Article III-269.3 on family law with cross-border implications, the measure is
not legally binding.

Provisions against trafficking have received a more explicit treatment by
both Conventions. Article II-65.3 CFR prohibits trafficking in human beings
and the explanations provided in the Constitution clarify that the Article will
be used to combat trafficking in women and children. In the section on judicial
co-operation on criminal matters of the Constitution, Article III-271 (Article
17 TEU) allows the introduction of rules for combating the traffic ‘of human
beings and sexual exploitation of women and children’. Similar is the text of
Article III-267 TCE, in the section on ‘Policies on border checks, asylum and
immigration’. No analogous progressive treatment was provided to grant the
right of asylum to women who seek to escape from gender-specific forms of
persecution imposed by law, religion or social norms. Moreover, while the
Draft Constitutional Treaty (CONV 848/03) had included a new Article III-46
in the section on ‘Capital and payments’ that established that in order to
fight ‘trafficking in human beings’ a European law may define measures with
regard to capital movements and payments such as ‘freezing of funds, finan-
cial assets or economic gains’ held or owned by natural and legal persons
and groups, the final text in its Article III-160 has deleted any reference to it,
limiting the provision only to the fight against terrorism.

The sharing of work and family responsibilities between the sexes has been
addressed in the Charter (Article II-93.2) but not in the Constitution. It is
true that once the Constitution has incorporated the Charter there would be
no need for replicating provisions. However, the inclusion of a measure on
the reconciliation of family and work in a section such as ‘Free movement of
workers’ could promote changes in the organisation of work required to allow
the equal involvement of women and men in family and labour responsibil-
ities. A gendered approach to freedom of movement of persons would require
a consideration of the conditions that would enable both women and men
to move freely and to enjoy social protection autonomously. Since women
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are more often than men marginalised as paid workers (or are more likely to
choose part-time jobs that are more compatible with family responsibilities),
in a system like the EU based on employment-related social protection they
are the most likely to suffer (Hantrais, 1995).

A gender perspective is also absent in policies such as health, culture and
education where the Union can take ‘coordinating, supplementary or sup-
porting action’, but which are mainly of national competence. The EWL had
asked in its contribution to the Charter Convention to maintain reproduct-
ive health services at an affordable price for women, considering maternity
as a matter of social concern. Article II-95 of the Charter and the part of the
Constitution on Public Health omit any reference to reproductive rights. In
the chapters on culture (Article III-280) and education (Article III-282) of the
Constitution, no reference is made to measures for combating cultural gen-
der stereotypes and for promoting gender equality and non-discrimination
at all educational levels and in cultural production.

Finance is a policy area where the integration of a gender perspective could
have a substantive impact on women’s conditions. Gender budgeting has
been introduced in the guidelines of the European Structural Funds 2000–6
together with a review of the gender dimensions of tax/benefit systems in EU
countries. Gender budgeting aims to produce a budget in which gender has
been ‘mainstreamed’ by analysing public expenditure and methods of rais-
ing public revenue from a gender perspective, identifying the implications
for women as compared to men (Elson, 2003). In ‘The multiannual financial
framework’ and ‘The Union’s annual budget’ of the Constitution there is no
reference to gender budgeting or gender equality considerations.

Finally, a gender perspective has not been incorporated into the ‘Common
Foreign and Security Policy’ and ‘Common Security and Defence Policy’ of
the Constitution. UN General Secretary Kofi Annan has recognised women’s
crucial role in conflict resolution and their fundamental contribution to the
consolidation of international peace and security.8 However, claims Annan,
without strengthening women’s participation in negotiations and decision-
making, their peace-keeping potential is lost. To this aim, the UN Security
Council has unanimously adopted Resolution 1325 on ‘Women, peace and
security’ that establishes the need to protect women in armed conflicts and
their central role in conflict-prevention, peace construction and peace-keeping.
No similar provision has been included in the European Constitution.

With the exception of trafficking, and, only in a marginal way also the shar-
ing of family and work responsibilities, all other areas of the Constitutional
Treaty considered do not show any consistent integration of a gender per-
spective. Nevertheless, the text includes formal provisions on gender main-
streaming. The Convention thus appears to have been committed to
promoting gender mainstreaming, but not ready to put it into practice in the
context of its own constitution-making process.
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Women’s representation in decision-making

Perhaps this lack of attention to gender mainstreaming should not surprise us
if we consider the composition of the Convention. Expectations that women
would be better represented in the more open and democratic process of
both Conventions were soon dashed. The percentage of female representa-
tives in the Convention that drafted the Charter was 16 per cent. The criti-
cisms of gender campaigners regarding the under-representation of women
in the Charter Convention did not affect selection procedures of the subse-
quent Constitutional Convention: in February 2003 only 17.14 per cent
(18/105) of the body that drafted the document which could become the
future European Constitution were women. If we break this figure down it
can be seen that women comprised only 20 per cent of the representatives of
the heads of states or governments of the member states (3/15), 10 per cent
(3/30) of the representatives of national parliaments, 0 per cent (0/2) of the 
representatives of the European Commission, 31.25 per cent (5/16) of 
the representatives of the European Parliament, 30.77 per cent (4/13) of the
representatives of the governments of the accession countries, and 11.54 per
cent (3/26) of the representatives of the national parliaments of accession
countries. None of the female representatives in the Constitutional Convention
occupied a leading position as president or vice-president. Only two out of
the twelve members of the Presidium were women, and only one of them,
Gisela Stuart, chaired one of the eleven working groups. These figures do not
remotely approach the 40 per cent recommended by Commission Decision
2000/407. Commenting on this low degree of female representativeness in
the Constitutional Convention, President Giscard d’Estaing (2002a) wrote:
‘Elles compensent cette situation d’inferiorité numérique par la forte person-
alité de beaucoup d’entre elles’ [sic].9

Not only had the existing EU provisions recommending a gender balance
in decision-making almost no effect on mechanisms of selection of repre-
sentatives of the two Conventions, but even member states that have a rela-
tively good record of women’s representatives in their national parliaments
sent a much lower female representation to the Constitutional Convention.
Denmark, which has a female parliamentary representation of 38 per cent,
did not send any women members and only two women alternates from the
EP; Germany, with 32.2 per cent of women in Parliament, sent 16.6 per cent
of female members to the Convention; also the Netherlands, Sweden and
Finland, that respectively have 34 per cent, 45 per cent and 36 per cent of
female MPs, reduced their female representatives in the Convention to 25
per cent, 33.3 per cent and 25 per cent respectively. However, some member
states and candidate countries (Latvia, Bulgaria, Poland, Slovakia, the Czech
Republic, Cyprus and Romania) sent a higher percentage of women to the
Convention than their national parliaments (León et al., 2003). Women are
slightly more represented among alternates than among members in all groups,
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that is in total 20 per cent of female alternates and 17.14 per cent of women
members in February 2003. These scant results reveal that one of the greatest
obstacles that gender mainstreaming must face is the fact that the decision-
making process, be it deliberative or based on traditional methods of negoti-
ating, takes place in an environment in which power mechanisms are not
gender neutral.

Prioritising gender equality objectives and policies

The inclusion of provisions on gender equality and non-discrimination in the
Charter and in the Constitution indicates that gender objectives have been
integrated to a degree in both constitution-making processes. Social policy
provisions were included in Chapter III on equality and Chapter IV on soli-
darity of the Charter, and the Constitution maintains social measures con-
tained in the acquis. In spite of their inclusion, however, the type of guarantees
that have been granted to gender equality provisions is not very strong.
Article II-83 CFR on equality between women and men has no direct effect and
is merely a programmatic measure (León et al., 2003). The establishment of
equality as an objective and a value of the Union, as well as the general main-
streaming clause III-116 are important as they communicate a sense of positive
obligation to promote gender equality in all EU policy areas and structures.
The guarantees of Article III-214 (141 EC) on equal pay are also strong since the
Article is directly effective. Article III-118, the general anti-discrimination
clause, may affect all policy areas but has weak means to implement measures.

The struggle over the inclusion of the value of equality during the process
of the Constitutional Convention reveals that gender was not especially pri-
oritised. A statement by one of the Presidium members, Klaus Hänsch, at a
special meeting of the EP Committee of Women’s Rights on 2 October 2002,
exemplifies this state of affairs: ‘The battle is not so much to put more in, but
to maintain what exists’ (European Parliament, 2002a). Mr Hänsch was con-
cerned about the fact that debates on EU competences and the principle of
subsidiarity could weaken the existing acquis on gender equality with the
argument that, as gender policy was sufficiently developed in the member
states there would be no need to include it in the European Constitution.
Whether the risk of losing existing equality rights in the Constitution was
real or not, the fact that equality was added to the values of the Union in one
of the last drafts (CONV 797/03) speaks volumes regarding the consideration
of gender as a priority for the Constitutional Convention.

The treatment of social policy in the process of the Constitutional Con-
vention is also indicative of the priorities of the Presidium and its president
on issues of special relevance for women. As more extensively argued in
Chapter 8, the establishment of the working group on Social Europe encoun-
tered some resistance on the part of the Presidium, particularly the president.
It was not created from the beginning together with the other working groups,
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and when, after intense lobbying and protesting, it was finally formed, its
deliberations were not taken into account in the first sixteen articles of the
Draft Constitutional Treaty issued by the Presidium (CONV 528/03). Although
some of the measures proposed by the working group on Social Europe were
finally included in the Treaty (in a watered-down version), the attitude main-
tained by the Presidium towards equality and social issues during the process
is indicative of the fact that social issues and actors concerned with them
such as women were de facto marginalised, rather than prioritised, in the dis-
course of the Convention.

A shift in institutional and organisational culture

The fifth requirement of gender mainstreaming is a shift in institutional 
and organisational culture that should be observed in three aspects of EU
constitution-making: policy process, mechanisms and actors.

Policy process

The reorganisation of a policy process so that actors take a gender perspective
into account can mean that ‘the policy process is reorganised so that ordin-
ary actors know how to incorporate a gender perspective’ or that gender
expertise is included ‘as a normal requirement for policy-makers’ (Council of
Europe, 1998: 165).

The President of the Committee on Women’s Rights of the European
Parliament, Karamanou, in a letter addressed to the President of the Convention,
Giscard, and distributed to all conventionnels in June 2002, made the follow-
ing proposals for reorganising the policy process ‘to compensate for the
under-representation of women amongst the conventionnels and to aim at an
outcome of the Convention that reflects the aspirations of societies com-
posed of active and concerned women as well as men’:

• In each of the working groups currently created, one person should be
specifically mandated to incorporate a gender perspective into the issues
under consideration.

• A working group on gender issues should be created and presidencies of the
working groups should be equally distributed between women and men.

• Gender expertise should be ensured in the secretariat of the Convention.
• Conventionnels should also be encouraged to call on existing gender

expertise (in the Committee on Women’s Rights and Equal Opportunities,
in the European Commission, in academic institutions and NGOs).

• A group of experts could monitor the work of the Convention from a gen-
der perspective (European Parliament, 2002a).

None of these proposals was taken on board. Only one woman, Gisela Stuart,
led one of the eleven working groups. Giscard’s reply to Karamanou’s letter

148 The Convention as a Mirror of European Society

9781403_945235_09_cha07.qxp  9/28/2007  12:40  Page 148



avoided answering the proposals and instead addressed a general, degen-
dered appeal to the role of citizens’ ‘vigilance’ over the work of the Convention
(European Parliament, 2002b, 2003). In spite of the efforts of gender advo-
cates, the Convention did not bring evidence of a shift towards a reorgan-
isation of the policy process so that institutional actors could take a gender
perspective into account.

Policy mechanisms

Evidence of a shift in policy mechanisms should be sought in the use both of
horizontal co-operation on gender issues across policy areas and of tools for
integrating a gender perspective and then monitoring and evaluating its inte-
gration in the policy process. Horizontal co-operation was relatively easy in
the Conventions due, on the one hand, to the fact that these bodies had suf-
ficiently defined tasks to perform (more precise in the first than in the second
Convention) within a limited time-span, and on the other hand, to the
method of deliberation, based on the need to achieve consensus and a certain
autonomy enjoyed by the members, that facilitated internal communication
and debate. The Constitutional Convention created eleven working groups on
different issues, the results of whose deliberations were then discussed in plenary
sessions. An analysis of the final reports of the working groups10 (none of
which concerned gender equality, as the Committee on Women’s Rights had
recommended) reveals that gender was not a transversal issue across the
groups. Gender equality was debated only by the working group on Social
Europe, the ‘Cinderella’ of all working groups of the Convention, as Shaw
has described it (2003b). Rather than a horizontal approach to gender equal-
ity, there was a policy-specific approach limited to the social sector. With
regard to the instruments for integrating, monitoring and evaluating gender
in all areas, the Convention did not adopt any of the methods proposed by
the EP Committee on Women’s Rights to ensure gender expertise in the work
of the Convention and to evaluate its results from a gender perspective.

Policy actors

The process of the Charter Convention set a precedent in the opening of chan-
nels of consultation with civil society that was repeated in the Constitutional
Convention. Actors from civil society could send their contributions to 
the debate via the internet and both Conventions organised hearings with
representative organisations of civil society. The Constitution includes Article
I-47 (IGC 87/2/04 REV 2) on the ‘Principle of participatory democracy’ which
introduces the concept of civil dialogue into the Treaty, although not with
the conditions demanded by organisations of civil society. However, it is not
clear that this change has occurred to comply with gender mainstreaming, as
it is part of the moves towards better governance that the Union is making
to open the policy-making process to a wider range of actors (Commission,
1998, 2000b, 2001).
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Civil society groups in both Conventions were active on gender. In the
Constitutional Convention, gender equality was a transversal issue across
civil society organisations: during the hearings of 24–25 June 2002 five con-
tact groups out of eight addressed gender equality issues in their demands 
to the plenary of the Convention (CONV 112/02, 120/02 and 167/02).11

Opening the EU institutional process to civil society actors can reinforce
debates on gender equality also within the European institutions. However,
gender equality could become a priority for civil society but not for EU insti-
tutional actors. Not only has civil society no decision-making power in the
policy process but also the role that the Convention accorded to civil society
was of a ‘passive’ rather than an ‘active’ nature (Closa, 2003), with little
capacity to influence process and outcomes, as will be further discussed in
the next chapter. Rather then being mainstreamed into the political agenda,
gender equality could run the risk of becoming a marginalised issue in the
hands of equally marginalised actors. Moreover, the few women’s groups
who were actively engaged in the Convention process were European-based
organisations, more familiar with the EU institutional context and language.

Conclusion: achievements and limits of the Convention

The Convention experiment succeeded in maintaining the existing acquis
communautaire on gender equality, adding ‘equality’ to the values of the Union,
and incorporating the Charter into the Constitutional Treaty. This was to a
great extent the result of the activism of gender advocacy coalitions through-
out the constitutional debates. However, the Convention failed to effectively
mainstream gender into its own policy-making process. The attempt to achieve
a shift towards a broader concept of gender equality during the process pro-
duced limited results concerning the covering of policies beyond the area of
employment and the strengthening of the legal basis on equality. The incor-
poration of a gender perspective into the political agenda of the two
Conventions partially occurred for the issues of trafficking (less for violence)
and sharing of work and family tasks, but not for health, culture and educa-
tion, budgeting, and security and defence policy. The representation of
women has been far from the 40 per cent recommended by the Commission,
with 16 per cent of female representatives in the Charter Convention and
17.14 per cent in the Constitutional Convention. Furthermore, there is no
evidence that gender equality and social policies have been prioritised in the
process over other policy issues. Finally, the gender advocates’ demands for
a more gender-sensitive process and mechanisms went unmet. Even though
the Convention process was more open than the traditional IGC method to
specialised gender policy actors, it gave them little influence.

One of the reasons for explaining the limited integration of a gender equality
perspective in the constitution-making process could be the low number of female
members of the Convention: ‘17 women out of 105 conventionnels is a small number
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to make your voices heard’, argued Agnès Hubert.12 Although not all women
speak for gender equality, it was difficult for the few female members who did so
to raise gender equality issues and to have a receptive audience on these matters,
considering that conventionnels had only two or three minutes to speak on the
basis of an agenda that was decided by the predominantly male Presidium.

Another hypothesis is that in the contested process of ‘norm-setting’ that
took place in the Convention (Elgström, 2000), the goal of gender equality
had to give way to other priorities. Rather than being framed as an explicit
opposition to the goal of gender equality, the discourse of the Convention
privileged institutional reform (i.e. the Convention’s mandate) over more
substantive issues, such as equality. Moreover, the priority given to debates
on EU competence and the principle of subsidiarity promoted the perception
that gender equality provisions could be limited in the constitutional text (with
the argument that gender equality is a national competence), as Hänsch’s
concern suggested. Finally, the Presidium and particularly President Giscard
d’Estaing were extremely influential in steering debates towards the priori-
tising of issues other than gender equality.

In spite of the limited results achieved, the Convention represented an
opportunity for both building alliances between institutional and non-
governmental actors in support of equality (something that proved effective
in the final inclusion of the latter among the Union values), and for raising
public awareness on the still problematic question of the incorporation of a
gender perspective in the EU policy-making process.

Notes
1. Since the purpose of this chapter is to assess the extent to which gender has been

mainstreamed in the EU constitutional process, the position of individual female
conventionnels on specific constitutional questions is not analysed here, in spite of
its relevance.

2. EU gender directives cover the fields of equal pay (Directive 75/117/EEC); equal
treatment at work (Directive 76/207 EEC on equal treatment in employment-
related areas and its most recent version Directive 2002/73/EC, Directive 97/80 EC
on the burden of proof, Directive 96/34/EC on the framework agreement on
parental leave, Directive 92/85/EEC on health and safety of pregnant workers,
women workers who have recently given birth and women who are breast-feeding);
equal treatment in social security (Directive 79/7/EEC on statutory social security
and Directive 86/378/EEC that extends the principle of equal treatment also to 
private or occupational social security schemes, amended by Directive 96/97/EC);
equal treatment as regards access to and supply of goods and services (Directive
2004/113/EC); and the recast Directive 2006/54/EC on the implementation of the
principle of equal opportunities and equal treatment of men and women in matters
of employment and occupation, and equal pay. Two directives cover multiple dis-
criminations occurring in employment and occupation by prohibiting discrimina-
tion on the grounds of race or ethnic origin (Directive 2000/43/EC) and
discrimination based on religion or belief, disability, age or sexual orientation
(Directive 2000/78/EC). EU ‘soft’ legislation on gender equality includes a wide range
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of provisions (Recommendations, Decisions, Communications, Programmes, etc.)
in areas that extend also beyond employment, as is the case for women’s political
participation.

3. All references to the Articles of the Charter of Fundamental Rights are to the text
incorporated in the Treaty for a Constitution of Europe (TCE) approved by the
IGC. The Article numbers of the TCE in part II correspond to those in the Draft
Constitutional Treaty adopted by the Convention (DCT).

4. The text approved by the IGC on 25 June 2004 (IGC 86/04) mentions ‘equality’ as
a value and then states that ‘These values are common to member states in a soci-
ety in which pluralism, non-discrimination, tolerance, justice, solidarity, and
equality between women and men prevail.’ The second sentence, which makes
reference to gender equality, is vaguer than the first. It merely mentions a list of
general principles that member states supposedly share, but that have a less bind-
ing nature than values (particularly as values are criteria that candidate countries
need to respect).

5. Gender coalitions included the EP Committee on Women’s Rights, conventionnels
(the Working Group on Social Europe and EP female representatives such as Anne
Van Lancker, Sylvia-Yvonne Kaufmann, and the alternates Lone Dybkjaer and
Pervenche Berès), academics, and civil society organisations such as European
Women’s Lobby (EWL), European Women Lawyers Association (EWLA),
Association of Women of Southern Europe (AFEM), and Women of Europe
Citizens Network (RCE).

6. See http://register.consilium.eu.int/pdf/en/03/cv00/CV00516-re01en03.pdf
7. See http://www.europa.eu.int/comm/education/ajm/equality/index.html
8. Message of Secretary General Kofi Annan on International Women’s Day, 8 March

2001 http://www.un.org/News/Press/docs/2001/sgsm7726.doc.htm
9. Giscard d’Estaing (2002a).

10. For a discussion of the working groups, see Chapter 5.
11. Contact groups are umbrella organisations grouping similar associations that

were in charge of making contact with members of the Convention and that,
according to the Convention, had to represent ‘major sectors of interest’. Each
contact group selected representatives who had to speak during the hearings.

12. Agnès Hubert was at the time liaison person in the Secretariat of the EP
Committee on Women’s Rights on secondment from the Commission.
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One of the favourite terms in the public language of the Constitutional
Convention was ‘civil society’. References abound to the need to listen to cit-
izens’ views (CONV 14/02, 25 March 2002), to the importance of establish-
ing ‘a genuine dialogue . . . with civil society’ (CONV 7/02, 11 March 2002),
and to the intention of using civil society’s contributions ‘as input into the
debate’ (Laeken Declaration). The aim of this chapter is to explore the extent
to which these promising claims were put into practice in the deliberative
process of the Convention in order to assess whether there was a substantive
shift on the part of the Union towards the creation of a more democratic and
pluralistic European public sphere.

The concept of civil society employed in the EU context commonly refers
to civil society organisations, i.e. NGOs and advocacy groups. This is a more
limited concept than that used by scholars, which includes a wider and more
articulated social space where issues are raised and debated and political
demands are addressed to decision-makers (Cohen and Arato, 1992, 1995;
Dryzeck, 2000; Habermas, 1992b; Walzer, 1995; Young, 2000). This chapter
refers to the notion of civil society as it is employed in the EU, by focusing
in particular on the role of social NGOs in the Convention, while the place
of economic interests is discussed in Chapter 9.

The Convention’s discourse on civil society is analysed in relation to the
substantive issues on Social Europe that were of particular concern to the
participants in the Forum, which was the place assigned for the ‘voice’ of
civil society to be heard, something made clear at Laeken:

In order for the debate to be broadly based and involve all citizens, a
Forum will be opened for organisations representing civil society (the
social partners, the business world, non-governmental organisations, 
academia, etc.). It will take the form of a structured network of organisations
receiving regular information on the Convention’s proceedings. Their
contributions will serve as input into the debate. Such organisations may

8
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be heard or consulted on specific topics in accordance with arrangements
to be established by the Presidium.

(Laeken Declaration)

The extent to which dominant frames1 in the Convention’s discourse
operate to include or to marginalise civil society’s perspectives, issues and
actors will enable us to observe the distance existing between words and
deeds on the part of the Convention. An analysis of the proceedings of con-
sultation with civil society, the main demands of civil society, and the out-
come of Convention deliberations may help to verify how successful the
Convention was in reaching civil society, engaging in a real dialogue with it,
and giving proper representation to its demands.

The chapter is divided in two parts. The first reflects on the Convention’s
discourse concerning civil society and the second explores the experience of
the Forum. The argument developed is that the Convention’s emphasis on
civil society was a rhetorical device to gain legitimacy rather than a genuine
move towards a more pluralistic EU democracy capable of complementing
representative democracy through mechanisms of active participation of cit-
izens and social actors in the policy-making process.

The discourse on civil society: dominant attitudes and frames

The first stage of the Convention’s workings, that is the listening phase, placed
from its beginnings a special emphasis on the need to hear the voices of civil soci-
ety. The president, Giscard d’Estaing, opened the first substantive debate of the
Convention claiming that ‘the citizens of Europe felt that their voice was not
being heard on the future of Europe and that the first phase of the Convention
should therefore be a listening phase’ (CONV 14/02: 1).2 Convention members
stressed not only the aspect of listening but also the need ‘to take account of
citizens’ expectations and give citizens a greater say in and fuller scrutiny of
European decision-making’ (CONV 14/02: 4). In other introductory debates
the members of the Convention welcomed it as a ‘unique opportunity to bring
European construction closer to the citizen’ by establishing ‘a genuine dialogue’
with civil society, and leaving the listening activities of the Forum open
throughout the whole of the Convention’s proceedings (CONV 7/02: 3).3

Although it is often referred to as a ‘dialogue’, the relationship with civil
society can better be described as a process of ‘hearing’ and ‘consultation’
(Laeken Declaration; CONV 14/02; CONV 167/02). This is because in none
of the Convention documents is there any mention of feedback activity
from the Convention to civil society organisations and any reference to how
far contributions have affected specific issues, general orientation of the
Convention, not to mention the Constitutional Treaty. Moreover, there is a
risk that this consultation may be a one-way process from civil society to the
Convention and the EU at large and not vice versa. Convention documents
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make clear that, in order to have people’s support, the Convention must
benefit from civil society’s contributions (CONV 8/02: 4). The Convention’s
expectation of benefiting from the consultation of civil society was asserted
during the plenary session devoted to civil society, in which Mr Dehaene,
vice-chairman, stated that the ‘dialogue with civil society’ had been ‘highly
enriching, above all for the Convention’ (CONV 167/02: 14).

One can raise a question about the extent to which this ‘dialogue’ has been
enriching for actors from civil society as well. In so far as there is no mention
of the type of impact that such contributions have had on the Convention
and the feedback that organisations will receive from it, doubts may be
expressed concerning the genuine character of the Convention’s interest in civil
society. To a question concerning the type of interaction maintained with the
Convention, a member of civil society who participated in the Forum signif-
icantly answered that: ‘Interaction with the Convention is proof positive of
the existence of black holes. You send something but nothing ever comes
out. No answer to any letters. No acknowledgement of receipt. Nothing.’4

Thus, a first general attitude of the Convention towards civil society that
can be detected is that of ‘listening without committing to an answer’. What
was described as an attempt at ‘genuine dialogue’ was instead a rather ‘banal
exercise of freedom of expression’, as De Schutter defined a similar experi-
ence in the process of the Charter (De Schutter, 2001: 169). There was not a
clear commitment on the part of the Convention to stating how and to what
extent contributions from civil society groups would be taken into account
in the deliberations and in the Constitutional text.

With respect to dominant frames, the neo-liberal mindset of the EU oper-
ated as a tacitly accepted broad setting for discourses taking place in the
Convention, by supporting a general assumption about what was ‘natural’
and ‘important’ to be discussed in the Convention. This means that issues
and perspectives that accepted the existing neo-liberal trend were prioritised,
while social issues that challenged this model were marginalised and actors
defending them were constrained to adopt ‘realistic’ (that is within the dom-
inant neo-liberal paradigm) standpoints to participate in the debate.

Furthermore, the fact that Convention discourse was more institutionally
driven limited wider debates about the nature of the EU project and margin-
alised actors willing to discuss more substantive questions about the type of
polity that is being aimed at. In a speech for the opening of the academic
year at the College of Europe, in Bruges (2 October 2002), Giscard said that
institutional matters would be discussed at the end, as ‘institutional argu-
ments must not drive our debate on the basic questions: rather our answers
to these basic questions about competences and means of action of the
Union will dictate our eventual institutional prescriptions’ (Giscard d’Estaing,
2002b: 17). This claim was contradicted on several occasions in which the
president of the Convention steered the discussion towards more institu-
tional questions. The debate on social policy is exemplary.
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The discussion on Social Europe represented an opportunity to raise funda-
mental issues concerning the nature of the European project that is planned
for the future and the unquestioned neo-liberal focus that has characterised
the EU integration process in the past few decades. The opening of a debate
on Social Europe, proposed by a number of members of the Convention5

and the Social Platform of European NGOs, was justified as follows:

The numerous statements and contributions of members of the Convention
within the plenary meetings of the Convention, the various statements of
representatives of civil society, the conclusions of the Youth convention, and
the results of the Eurobarometer reflecting the expectations of the European
citizens (the fight against unemployment, poverty and social exclusion
has highest priority) show the need and the necessity to establish a social Europe.

(CONV 300/02: 3)

The plenary meeting on Social Europe took place on 7–8 November 2002
(CONV 400/02: 6).6 On several occasions the president of the Convention
acted to steer the debate towards more institutional and less contentious
issues and away from substantive discussions on the nature of the EU project
that aimed at revitalising the European social model and at questioning the
existing neo-liberal approach. The questions prepared by the Presidium for
members of the Convention to structure the debate on social issues were
entirely focused on possible institutional amendments to EU social and eco-
nomic policy and left little space for a more general discussion on the need
for a European social model, that, although highly controversial, had been
the main reason for requiring a plenary.7

A merely institutional focus on social issues would marginalise or exclude
discussions on issues such as the current challenges posed by economic glob-
alisation to social policies, the dismantlement of European welfare states,
increasing (long- and short-term) unemployment, the changing nature of
work with fixed jobs disappearing together with social protection, flexibility,
precarious and temporary jobs, ageing population, inequality, poverty, social
exclusion, and so on. These and similar issues were raised by representatives
of civil society in the June 2002 hearing and in the European Social Forum
in Florence in November 2002 that coincided with the Convention debate
on Social Europe on 7–8 November.

The establishment of a working group on social issues also encountered
some resistance on the part of the Presidium, particularly from the president.
Although Giscard noted at the end of the debate on Social Europe that there
was a considerable support for the creation of such a group, he ‘was dis-
tinctly less enthusiastic about the idea’. After campaigns by Ms Anne Van
Lancker, Ms Sylvia-Yvonne Kaufmann, Mr Johannes Voggenhuber and the
other members who had proposed the debate on Social Europe, support in
favour of a working group on social policy from a considerable number of
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delegates, and with backing from the EPP, the largest political family, Presidium
members Klaus Hänsch and Giuliano Amato acknowledged the calls for the
setting up of a new group. ‘We’ve got the message,’ said Mr Hänsch, while 
Mr Amato admitted that the ‘demand seems to be widely supported’
(EUobserver, 8 November 2002).

The Working Group on Social Policy of the Convention was finally cre-
ated, indeed representing a victory of civil society and of those conventionnels
subscribing to a more proactive view of Social Europe, though the period of time
to discuss and deliberate on many contentious social issues was far more limited
than for the rest of the working groups (only five meetings to discuss a seven-
point mandate). The dispute over the creation of a working group on social
policy significantly highlighted the Presidium’s and its president’s attitude
towards social issues as one of attempting to silence or marginalise contentious
issues that would question the tacitly assumed neo-liberal mindset of the EU.
This attempt revealed a certain lack of concern not only for the will of members
of the Convention, but also for representatives of civil society and European
citizens who attached a great significance to social issues. A member of the
ILGA (International Lesbian and Gay Association), one of the NGOs that
participated in the Forum, claimed: ‘Initially none of the Working Groups
dealt with social issues explicitly. This was very disappointing from our per-
spective, but indicative of the position of social issues in the EU in general.’8

In effect, the largest group of civil society organisations, classified in the
Forum website as ‘other, civil society, NGOs and schools of thought (O)’,
attached great importance to the working group on Social Europe. Although
the latter did not have sufficient time to take direct advice from civil society,
due to its late creation, individual members seemed to have listened to and
taken into account civil society’s contributions (Shaw, 2003b). This emerges
from the Final Report that the working group produced (CONV 516/1/03).
The working group treated the question of Social Europe as a fundamental
piece in the EU constitutional framework, and not just a question of policy
content (Shaw, 2003b) by reaffirming the role of ‘social objectives as equiva-
lent, not subordinate to, economic objectives’, as ‘forming an integral part of
the spirit in which the European Union was conceived and of the direction
in which it develops’ (CONV 516/1/03: 8). This statement, and the whole
report, expresses a project of Social Europe that is understandable by, and in
line with, most civil society and in general citizens’ concerns, giving a direc-
tion and a name to the Union whose future is being discussed.

In spite of the wide support that welcomed the report in the plenary ses-
sion of 7 February, the draft of the first sixteen articles of the Constitutional
Treaty issued by the Presidium at the end of January explicitly admits that
results of the discussions of the working group on Social Europe had not
been taken into account in writing the preliminary document. The prece-
dent set by the draft sixteen articles is not irrelevant, as Shaw points out,
considering that ‘even though these draft articles are only “suggestions”, as
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Giscard has reminded us, they still represent an unfortunate reference point’
(Shaw, 2003b: 3). This is effectively confirmed by the amendments to the
Draft which did not include a large number of points covered in the Social
Report and ignored by the Presidium’s preliminary Treaty. Beside the fact
that the Convention was missing an opportunity to construct a ‘strong Europe’
by aiming for a ‘social Europe’ (Shaw, 2003b), it also missed the opportunity
to give representation to civil society’s main concerns, concerns shared by
the working group on Social Europe. As one participant to the Forum claimed:
‘We were very disappointed to see that the Social Europe report was to a very
limited extent taken into account.’9 The Convention’s emphasis on the rele-
vance of civil society appears to be a rhetorical device to gain legitimacy rather
than a genuine attempt to abandon the EU elitist attitude towards the citizen.

Civil society in action: a structured dialogue?

As we have seen, the Laeken Declaration sets the basis for the establishment
of a Forum consisting of a network of civil society organisations whose con-
tributions are explicitly described as providing ‘input’ into the Convention’s
debate and whose character is consultative. Consultation through the Forum
was characterised by a distinctive openness in the process of participation. 
A user-friendly website was created for the Forum, in which contributions were
attached and updated, hearings with civil society organisations were organ-
ised in June 2002, culminating in a public debate on the plenary session of
the Convention on 24–25 June; national debates with civil society were run
in the member states; and regular contacts were kept between civil society
and Mr Dehaene, the Presidium vice-president in charge of relations between
the Convention and civil society groups.

No further requirement was asked for participating in the Forum than to
send a written contribution to the Convention, to be submitted in a pre-
defined format, which would then be posted on the Forum’s website. This
gave rise to a multiplication of inputs and meant that the number of partic-
ipants to the Forum grew constantly from around 200 groups in September
2002 to over 500 organisations in March 2003. This certainly contributed to the
publicity of the Convention process, at least among the organised civil society,
and enabled a great number of actors to express their views on the future of
Europe. However, it also implied a number of problems which had already
emerged in the previous consultation that accompanied the drafting of the
Charter. Moreover, the formal openness of the process did not necessarily mean
that no substantive selection was actually made. In fact, a number of more
or less invisible obstacles were apparent in the selection of participants to the
Forum and, in particular, to the hearings of 24–25 June 2002.10

The Forum repeated some of the mistakes of the Charter consultation, reveal-
ing once more that a wide open consultation process does not necessarily equal
effective participation. It has been suggested in fact that other requirements
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are necessary to achieve the latter. As one commentator observed, ‘the more
open the consultation process, the less the right to be “heard” may in fact
impose on the institution addressed an obligation to answer’ (De Schutter,
2001: 169).

De Schutter (2001) questioned whether the EU institutions should actively
structure existing organisations (at the same time encouraging the emer-
gence of new groups) or whether they should not intervene in the process at
all. With respect to the latter, he warned of the risk that leaving civil society
as it exists, without any structuring of the network, may favour the better-
organised, better-informed and better-situated and resourceful groups and
exclude organisations that do not enjoy the same benefits despite their 
representativeness or their competence on the matter. De Schutter’s proposal
is therefore to structure civil society’s network according to a number of cri-
teria of representation defined by ECOSOC (ECOSOC, 2001: point 3.4.1., p. 6),
and to organise the consultation process by identifying the questions of
general interest on which organisations of civil society could contribute 
(e.g. gender equality, environment). For each area of concern, fora with the
most representative organisations should be established and consulted both
at an early stage of the legislative proposals and in the process of policy
evaluation.

A structured organisation of civil society participating in the EU policy-
making process would ensure what the Commission has defined as a right
‘to receive appropriate feedback on how their contributions and opinions have
affected the eventual policy-decision, thereby making the relationship a real
dialogue’ (Commission, 2000b: n.5, p. 10). It is argued that this dialogue
would only be manageable with a selection of participant organisations. The
merit of this procedure is that it would force the EU institutions to commit
to a more genuine dialogue with civil society and would control the more
informal lobbying that might benefit more powerful groups. After the experi-
ence of the two Conventions which saw considerable participation but with-
out any feedback on how civil society had affected the process, suggestions
similar to the ones recommended by De Schutter have multiplied among
civil society organisations.

Treaty articles on participatory democracy

The preliminary Draft Treaty included in Title VI, ‘The Democratic Life of the
Union’, an explicit reference to participatory democracy, particularly in its
Article 34 but also in Article 36 (CONV 369/02).11 A later version of the
Treaty mentions the ‘Principle of participatory democracy’ in its Article I-46
(CONV 724/03), while Article I-45 deals with representative democracy.
Article I-46 also adds a third paragraph on the Commission’s task to main-
tain ‘broad consultations with parties concerned’ (as proposed in the White Paper
on Governance). The final version of the Constitutional Treaty renumbers the
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Article on the principle of representative democracy as Article I-46 and the
Article on the principle of participatory democracy as I-47 and adds to the
latter a fourth paragraph, which states that ‘Not less than one million citi-
zens who are nationals of a significant number of Member States may take
the initiative of inviting the Commission, within the framework of its pow-
ers, to submit any appropriate proposal on matters where citizens consider
that a legal act of the Union is required for the purpose of implementing this
Constitution’ (IGC 87/2/04 REV 2). Although the feasibility of this Europe-
wide collection of signatures is yet to be seen, this provision introduces the
right for citizens to propose legislation to the Commission. Moreover, it
could have positive developments towards the promotion of a European
public sphere as it could favour the creation of broad alliances among civil
society organisations, giving at the same time more relevance to national
grass-root groups rather than European ones. However, as Schmitter points
out, the provision still grants citizens limited possibilities of influence, as it
does not even include the possibility of proposing a referendum.12

The first paragraph of Article I-47, ‘The Institutions shall, by appropriate
means, give citizens and representative associations the opportunity to make
known and publicly exchange their views in all areas of Union action’ (IGC
87/2/04 REV 2), raises several doubts among civil society organisations. The
first concern refers to the means that will be used: a Forum only based on the
internet may create social disparities due to the unequal distribution of inter-
net access both within the EU members and between old and new mem-
bers.13 Doubts are also raised with regard to the criteria for defining a
‘representative’ organisation and the extent to which it will be possible to
participate in the process of decision-making in the preliminary stages of ini-
tiatives when the term used is the Union ‘action’.

The second paragraph of Article I-47 is positive in that it recognises the
role of civil dialogue in the Treaty. However, it was criticised by civil society
organisations for not including any reference to a ‘structured’ civil dialogue
nor to any feedback from the EU to input from civil society. The text states
that ‘the Union institutions shall maintain an open, transparent and regular
dialogue with representative associations and civil society’ (IGC 87/2/04 
REV 2). The issue of participatory democracy, and Article I-47, was discussed by
the Convention during the plenary of 24–25 April 2003, but no consistent
changes were made to the existing text, in spite of civil society criticisms.
The Civil Society Contact Group14 declared its dissatisfaction with the treat-
ment of participatory democracy in the Draft Treaty for the restriction of
appropriate means for consultation to the internet, the absence of a refer-
ence to a structured dialogue, and the emphasis on the social partners as 
representative associations, together with regions and local authorities, while
civil society is added without specifying what is meant by this broad concept.15

A recognition and promotion of the role of the social partners at the EU
level is included in Article I-47 DCT (I-48 TCE), specifying a respect for their
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autonomy and a consideration of the diversity of national systems. NGOs
fear that their role does not enjoy an equal recognition to that of the social
partners and feel that the Convention has made meagre efforts to promote
their participation in the decision-making process. During the April plenary
that discussed the Articles on participatory democracy, NGOs’ suggestions to
Convention members were unanimous in demanding that the Treaty should
include a reference to structured civil dialogue. However, while some Conven-
tion members defended this point, the Presidium did not take on board
these demands by including them in the text.

In spite of its popularity among NGOs, a more structured consultation
process raises at least four types of problems. The first is the ‘domestication’
of civil society through its inclusion in the institutional process (Armstrong,
2002). By reinforcing institutional ties with state authorities, civil society
organisations run the risk of losing their independence and the challenge
they represent for institutional actors.

The second is the dominance of private over public interests, a problem
that concerns participatory versus representative democracy in general, 
as NGOs represent particular interests and they are not accountable to the
people as elected representatives are.

The third problem has to do with possible criticisms of the EU institutions
for selecting among civil society organisations those which are supposedly the
most representative ones, but whose selection criteria have not been open to
public deliberation, a decision that could be easily judged as undemocratic.

The fourth is that the Convention seeks to fit the ‘fluid’ and articulated
nature of civil society into a structured network of organisations, the Forum,
which has the privilege to be informed about Convention proceedings.
Scholars argue that this ‘instrumental’ character affected the relationship of
the Convention with civil society in a way that was not respectful of the
‘fluid nature of the latter’ (Closa, 2003: 16). Both the filter of civil society’s
contributions through a Forum and the ‘highly structured’ public hearing in
the plenary of June 2002 are described as ‘inimical’ to the ‘chaotic premise’
of an ‘open-ended initiation’ that would be most advisable during the 
listening phase of the Convention (Shaw, 2002: 11). There seems to be a trade-
off between the achievement of an extremely structured and well-organised
public hearing and the generation of a genuine exchange of views between
conventionnels and civil society participants. As the words of a participant
from the academic contact group make clear, there was ‘no excitement and no
real interplay between the Convention and the civil society representatives’.16

That said, given that a considerable number of NGOs and the ECOSOC
(1999, 2000, 2001) supported a more structured dialogue, the Convention
should have taken their views on how to establish a more participatory
democracy into more serious account, if it intended to turn the rhetoric of
listening to civil society into reality. Besides, most NGOs are aware of the
risks of institutionalisation and attach relevance to how the civil dialogue
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should be institutionalised. They deem it important not to consider interest
representation to be solely in the hands of the Economic and Social Committee,
but rather in ‘the broader realm of civil society as represented by NGOs, as
well as trade unions and employers’ representation’.17 They have different
views on whether the process should be open to all civil society groups or
whether there should be a selection of organisations (representation via
umbrella organisations as in the case of contact groups or the Social
Platform), but they do warn about the risk of including only Brussels-based
groups.18 They are in favour of a regular consultation of civil society and
through clearly structured channels rather than occasional meetings with
the EU institutions, and they propose several modes of selecting representat-
ive organisations.19 Above all, they want to see the results of this dialogue
with EU institutions, that should not just be an ‘alibi, as the current
[Convention] consultation is’.20

The Forum’s representativeness

Whatever the future development of the consultation process and its selec-
tion procedures, even openness of participation does not guarantee that any
supposedly ‘undemocratic’ selection does not de facto occur. A number of hid-
den obstacles operated to select participants to the Forum and above all to
the hearings of the plenary session of the Convention in June 2002. The
most evident obstacle was that the Forum was open only to those with internet
access, thus excluding a rather high number of ‘web-illiterate’ European citizens.

Problems of representativeness emerge from the analysis of the organisations
that contributed to the Forum. The more than 500 organisations of civil society
which participated in the debate on the future of Europe were divided in the
Forum website into four thematic categories: political or public authority (P);
socio-economic (S); academic and think-tank (A); other, civil society, NGOs and
schools of thought (O). The great majority of associations were of a European
level. This was a second obstacle, as there was a ‘natural’ selection that favoured
organisations based in Brussels which were thus better-informed, better-
situated and more acquainted with the EU institutional arena.

Some nationalities were better represented than others, with German and
French in the lead, while other nationalities were practically non-existent, as
in the case of Portuguese groups. There were very few associations from Greece,
the Netherlands and the former applicant countries. A possible explanation
for the very limited number of associations from the former candidate countries
could be the fact that the Forum was available to those who speak an official
language of the EU, which may have discouraged the participation of people
from candidate countries (internet questionnaire: Krzeczunowicz).21 Moreover,
although in the category described as ‘other’ there was a high number of
social NGOs, some social concerns such as those of immigrants and asylum
seekers were not explicitly represented. This raises the question of whether the
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weakest groups of European civil society received a proper representation in
the Convention that drafted the intended future European Constitution.

As for organisations grouped under the academic and think-tank category,
they appear to represent a rather conventional and institutional sector of the
European cultural world. The more alternative and radical cultural, artistic
and political voices were missing from the Forum. Thus, the dominant frame
traced in the discourse of the Convention, described as a tendency to privi-
lege a traditional institutional perspective, is a fifth hidden obstacle that can
exclude from the debate a great number of actors, discourses and issues
which are more unconventional and not institutionally focused, operating a
selection among existing organisations of civil society.

A sixth hidden obstacle can be identified in the selection of the contact
groups. The Convention left this process to the organisational capability of the
participants, thus biasing the process to the advantage of the better-organised
groups and promoting informal networking that presupposes a prior know-
ledge of the EU institutional environment. On 24–25 June 2002 a plenary ses-
sion of the Convention was ‘devoted to civil society’ (CONV 48/02). Previous
meetings of the different groups took place between 10 and 18 June 2002
(CONV 120/2, 19 June 2002; CONV 79/2, 31 May 2002; CONV 85/02). These
were aimed at: discussing preliminary issues; establishing contact groups
(umbrella organisations grouping similar associations) in charge of making
contact with conventionnels and which, according to the Convention, had to
represent ‘major sectors of interest’; and selecting representatives of civil soci-
ety who had to speak during the plenary. The Presidium left the success of
contacts to the ability of civil society to organise itself into contact groups.
This procedure had the effect of favouring the most active groups, rather than
those with a higher profile, and of promoting informal consultation with
members of the Convention (Closa, 2003: 16), that greatly depended on the
previously existing network of a given organisation and on its familiarity
with the Brussels institutional world (which inevitably favoured European-
based associations over national ones).

The system to decide who was to speak at the hearings consisted of a
process of ‘self-selection among participants of the working group meetings’.
Ms Claire Godin from Equilibres et Populations, and spokesperson for the
Development sector, expressed some satisfaction about the consultation of
civil society during the June plenary, although she also added: ‘mais j’aurais
préféré qu’un membre de la convention dirige un peu plus le choix des représen-
tants du groupe de contact. A l’inverse, les gens se sont plus ou moins auto-
désignés’.22 Mr Krzeczunowicz, from the Polish NGO Office in Brussels, described
the consultation process as

a farce from an organisational point of view. Just a few weeks to prepare
position papers, consult these with members, and then a rather strange
system to decide on who is to speak. I spoke at the session on 24 June, but that
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was not because the Polish NGO Office in Brussels is an especially important
NGO, but rather because there was a sense that there had to be someone
from the candidate countries and I happen to be based in Brussels. So it
was being at the right place at the right time, not the importance of the
message or of the organisations.

(Internet questionnaire: Krzeczunowicz)

Participants from civil society have complained about a number of issues
concerning the way in which hearings occurred. Physical space was insuffi-
cient to house all the groups present in the debates. Presentation time was
reduced to five minutes for speakers of the seven groups and three minutes
for the academia and think-tank sector, due to the higher number of speak-
ers designated to take the floor on the days of the plenary. Each group of 
representatives of civil society had in fact been assigned a total of twenty-five to
thirty minutes to be divided among the various speakers during the plenary
session. Time for the contact groups to discuss their topics was also highly
limited (for example, the contact group ‘Culture’ had one day to discuss art,
heritage, church and religions, education and minority languages), with the
further restriction of having to limit their comments to institutional aspects.
These problems limited the potential exchange of ideas that could have
taken place between civil society groups and members of the Convention,
leading some commentators to argue that hearings of civil society served merely
as an ‘alibi’ for the Convention, having a window-dressing rather than a sub-
stantive function (Cassen, 2002).

‘Radical’ issues from a ‘domesticated’ civil society

In spite of criticisms about the limits of time, space and representativeness of
civil society that characterised the hearing procedures, during the Conven-
tion’s plenary session of 24–25 June 2002 speakers of each sector designated
during previous meetings were able to make their voices heard on different
topics. Issues discussed in the course of this meeting reflect a selection of some
of the concerns of European citizens. Most of them have little to do both
with institutional questions and with the neo-liberal focus adopted by the EU
in the last decades. Though very few representatives may be considered as
expressing radical approaches, as they generally represent middle-class moder-
ate views, their demands are closer to some kind of social-democratic project
of European society. Their concerns focus on substantive issues such as par-
ticipatory democracy, gender equality and non-discrimination, social rights
and services of general interest, respect for the environment and human rights,
education and cultural values, ‘true subsidiarity’, dialogue with civil society,
and eradication of poverty. Their discursive frames are based on the language
of human rights, citizenship and democracy.
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The plenary session of 24–25 June included reports by the Economic and
Social Committee, the Committee of the Regions and Social Partners, reports
from representatives of civil society whose organisations were divided into
contact groups, and reports on the national debates taking place in the dif-
ferent member states and to which one member of the Convention from
each country represented was invited to refer (CONV 48/02). The eight con-
tact groups created to represent the views of civil society organisations that
participated in the Forum included the following sectors: social, environ-
ment, academia and think tanks, citizens and institutions, regional and local
authorities, human rights, development, and cultural (CONV 167/02). Two
demands were common to all contact groups: the first refers to the intro-
duction in the Treaty of a legal basis for a regular dialogue with civil society
(including a right to be consulted at an early stage in the framing of EU leg-
islation); the second concerns an extension of the scope of the Charter and
the incorporation of the latter in the Treaty, as well as the EU accession to the
European Convention on Human Rights. As for the remaining issues, each
group concentrated on a different range, according to the specific matters
that most affected them.

As Jo Shaw points out, ‘there appears to be considerable dissonance
between the immediate concerns of the majority of civil society groups con-
cerned especially with the interests of vulnerable or minority groups, or with
environmental protection, and the rather institutionally-oriented and legal
category focused manner in which the Convention’s work has been struc-
tured’ (Shaw, 2002: 24–5). The institutional frame of the Convention’s dis-
course derives, according to Shaw, more from the Convention’s own internal
interests than from a receptive listening to civil society’s concerns. The only
institutional references that occur more frequently in the words of civil soci-
ety representatives have to do with provisions that could ensure a better
empowerment for the citizen, such as extending qualified majority voting
and the Parliament co-decision powers, incorporating the Charter and extend-
ing its scope, institutionalising civil dialogue, recognising the role of local,
regional authorities and social partners, electing the president of the
Commission through the European Parliament, and giving more powers to
the Commission rather than to the Council as the latter is considered as not
democratically answerable to any elected European assembly.

It has been argued that the voices that were heard in the June plenary were
those of a domesticated civil society whose speakers were selected from
among Commission-funded organisations that some commentators described
as ‘the usual suspects’ saying the usual things (Closa, 2003: 16; Scott, 2002).
It was a clean and refined civil society that the Convention was prepared to
listen to for the few minutes that were accorded to them. Indeed it was an
extremely different congregation of people from the one that met in Florence
at the European Social Forum in the first week of November 2002 to debate
alternative solutions for the complex questions posed by our globalised world.
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Rather than sending a delegation to Florence to listen to the concerns and
perspectives of the more ‘fluid’ and ‘less sanitised’ civil society, conventionnels
felt more comfortable interacting with a pre-packaged civil society that
would pose less problems for the European project, whatever that is, that the
Convention was drawing up. One participant to the Forum argued that the
Convention should have been a little more daring and should have invited
some speakers from important organisations who may have been more con-
troversial. The result of the ‘cowardly’ attitude demonstrated by the Convention,
was, instead, that the 24–25 June meeting was, according to one participant
‘very polite, very proper, very boring’. To which he added, ‘There is nothing
wrong with the first two (although journalists were unhappy about it, with
their stilted view of NGOs), but the boring bit was a shame. In effect, as some
Eurosceptic Convention members rightly pointed out, it was Brussels talking
to Brussels’ (internet questionnaire: Krzeczunowicz).

In spite of the moderate character of the ‘domesticated’ civil society that
spoke at the plenary, the ‘dissonance’ of their voices from the Convention’s
agenda is noticeable. Civil society sent a clear message to the Convention by
drawing a vision of Europe which was more citizenship-oriented than market-
oriented, more open to listening to people’s concerns and more willing to
maintain the European social model. In this respect, civil society was more
in agreement with the conclusions of the working group on Social Europe,
the ‘Cinderella’ of all working groups of the Convention, as Shaw described
it (2003b).23 The story of the ‘affinity’ between civil society and the working
group on Social Europe might be said to have ended with two Cinderellas,
because, as participants feared, the results of the consultation were not really
taken on board by the Convention.24

Conclusion: a one-way dialogue?

The process of consultation of civil society in the Convention’s debate on
the future of Europe has had its undeniable positive elements. The openness
of the procedure has ensured a great participation of organisations that have
sent their inputs via the Forum. Despite the numerous criticisms about the
excessive or insufficient structuring of the Forum and hearings, the more or
less domesticated character of the civil society consulted, and the various
hidden obstacles that limited groups’ representativeness and steered the debate
towards more institutional issues, civil society has put forward its own proj-
ect for Europe. This goes in the direction of revitalising the European social
model, defending the interests of vulnerable or minority groups, protecting
the environment and promoting a more participatory democracy. In this
respect, civil society could have taught a lesson to a Convention which was
in effect closed within its internal institutionally oriented debates and
unable to propose a clear and coherent project of a political Europe that
went beyond the tacit acceptance of the EU neo-liberal frame.
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There were interactions and exchanges of ideas with members of the
Convention at a personal level (internet questionnaire: Spiliotopoulos), depend-
ing on whether there were active Convention members who were happy to
meet citizens (internet questionnaire: Godin), or where there was a culture
of consultation at a national level (internet questionnaire: Krzeczunowicz).
However, there was no official feedback from the Convention as such. It seems
that, unless there was action by individual members of the Convention,
there was no contact between the Convention and NGOs outside the
Brussels ring road (internet questionnaire: Krzeczunowicz; Hardt). Civil soci-
ety at large was not successfully reached by the Convention, as shown by the
fact that the overwhelming majority of civil society at a national and
regional level knew very little about the activities of the Convention and was
involved in a very limited way (internet questionnaire: Hardt). Something
did not work in the involvement of the wider civil society, with the result
that the most successful aspect of the ‘participation’ of civil society was the
fact that debates and meetings were held in public. Organised civil society
acted as an audience to the discussions with a few representatives occasion-
ally playing as extras on the stage of the Convention.

An analysis of the consultation process confirms the impression expressed
by many of the participants that in the Forum civil society groups were
accorded what Carlos Closa defines as a ‘passive’ role. Such a passive role
frames civil society groups as ‘receivers of information’ and as an ‘audience’
for the Convention, securing publicity, and supposedly more legitimacy, for
the Convention’s proceedings, but denies them the capacity to influence either
the process or the outcome of the Convention itself (Closa, 2003: 15–16).
According a more ‘active’ role would have meant treating civil society groups
as real actors in a dialogue through which their input was taken seriously. In
no document of the Convention does one find a mention of how civil society’s
contributions were used, nor is there any reference to the eventual feedback
that contributors would receive on the part of the Convention. The passive
role for civil society is another consequence of the attitude identified in the
discourse of the Convention as ‘listening without committing to an answer’.
This attitude reveals, as Jo Shaw states, that ‘there remains a gap between the
types of moves that the Convention has made towards receptiveness, includ-
ing the Forum, the Hearing of Civil Society, and the Youth Convention of July
2002, and the creation of a genuine public sphere’ (Shaw, 2002: 25).

Notes
1. Frame analysis is a method developed by social movement theory (Snow and

Benford, 1988, 1992) which enables us to identify dominant frames operating
both explicitly and implicitly in the discourse of the Convention and that are
driving it to select and focus attention on certain discourses and actors while at
the same time ignoring or marginalising others (see also Triandafyllidou and
Fotiou, 1998). A policy frame is ‘an organising principle that transforms fragmentary
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or incidental information into a structured and meaningful policy problem, in
which a solution is implicitly or explicitly enclosed’ (Verloo, 2005: 20).

2. 25 March 2002. Note on the plenary meeting, 21 and 22 March 2002.
3. 11 March 2002. Note on the inaugural meeting, 28 February 2002.
4. Pawel Krzeczunowicz, Polish NGO Office in Brussels, internet questionnaire, 

April 2003.
5. Ms Anne Van Lancker, Mr Johannes Voggenhuber, Ms Sylvia-Yvonne Kaufmann

and other members of the Convention demanded that a debate on the issue of a
Social Europe be put on the agenda of the Convention. 

6. 13 November 2002. ‘Summary report of the plenary session 7–8 November’.
7. ‘From Presidium to Convention: Questionnaire for the debate on Social issues.

The working group on economic governance has agreed that the issue whether to
introduce additional economic and social objectives and competences should be
the subject of a plenary debate of the Convention. The following questions refer
to this recommendation: they might be addressed in the debate on Social Europe
on 7 November which has been arranged at the request of certain members of the
Convention.
(1) What extent should social policy be considered to be part of the Union’s

overall objectives? How should this be reflected in the constitutional treaty?
(2) How, if at all, should the current Treaty provisions on social issues be

amended? Should the existing areas of competence be extended? If so, to
which new areas? Should other provisions, such as those on the internal
market or competition be amended in order to enhance social policies?

(3) Should the current provisions for the involvement of the social partners be
amended?’ (CONV 374/02: 2. 29 October 2002).

8. Birgit Hardt, internet questionnaire, April 2003.
9. Sophia Spiliotopoulos, vice-president of AFEM (Association des Femmes de l’Europe

Méridionale), president of EWLA (European Women Lawyers Association). Internet
questionnaire, June 2003.

10. The obstacles are discussed below.
11. The focus of Article 36 is on the ‘Transparency of the proceedings of the Union’s

institutions’. It affirms that ‘In order to promote good governance and ensure par-
ticipation of civil society, the Union institutions shall conduct their work as
openly as possible’, that the Parliament shall meet in public and the Council too,
but only when it is discussing a legislative proposal, and finally it guarantees
access to EU documents for all Union citizens (CONV 650/03).

12. Philippe Schmitter, Keynote Address, ECPR Second Pan-European Conference on
EU Politics, Bologna, 24–26 June 2004.

13. According to Eurostat May 2003, the level of internet access in the households of
the fifteen EU members was 40.4 per cent in 2002 (36.1 per cent in 2001), with the
highest levels in the Netherlands (65.5 per cent), Sweden (64.2 per cent) and
Denmark (64.5 per cent) and the lowest levels in Greece (9.2 per cent), Spain (29.5
per cent), Portugal (30.8 per cent), Italy (35.4 per cent) and France (35.5 per cent).
The remaining EU members are slightly over the EU average, while the new members
are below it: Czezh Republic, 11 per cent in 2001; Estonia, 9.8 per cent in 2001;
Hungary, 2.6 per cent in 2000; Lithuania, 3.2 per cent in 2001; Latvia, 2.3 per cent in
2001; Poland, 7.7 per cent in 2001; Slovenia, 24 per cent in 2001; Cyprus, 20 per
cent in 2001; Malta, 11.2 per cent in 2000; while no data exist on Slovakia.

14. Members of the Civil Society Contact Group are the platforms/sector groups of
the four large NGO families – environmental (Green 8), social (Social Platform),
developmental (Concorde) and human rights – plus the ETUC.
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15. Nicolas J. Beger, act4europe campaign co-ordinator, Secretariat of the Civil Society
Contact Group (internet questionnaire, May 2003, and ‘Act4Europe Fax cam-
paign on Participatory Democracy’, www.act4europe.org).

16. Crossick (2002).
17. Birgit Hardt, ILGA (International Lesbian and Gay Association) Europe, internet

questionnaire, April 2003.
18. Claire Godin, Chargée de mission Politique, Equilibres et Populations, 205, boule-

vard Saint Germain, 75007 Paris, internet questionnaire, April 2003.
19. See Forum website at http://europa.eu.int/futurum/Forum_convention/organlist_

en.htm#list
20. Sophia Spiliotopoulos, vice-president of AFEM (Association des Femmes de l’Europe

Méridionale), president of EWLA (European Women Lawyers Association), internet
questionnaire, June 2003.

21. See Chapter 6 for further discussion of this issue.
22. ‘. . . but I would have preferred a member of the Convention to direct the choice

of contact group representatives a little more. However, these people more or less
selected themselves.’ Claire Godin, Chargée de mission Politique, Equilibres et
Populations, 205, boulevard Saint Germain, 75007 Paris, internet questionnaire,
April 2003.

23. This reference to ‘Cinderella’ was due to its later creation, the obstacles posed to
it, the short time it had to meet and deliberate, and the fact that, as the Convention
explicitly admitted, its deliberations were not taken into account in the preparation
of the draft Articles 1-16 of the constitutional text that was presented at the end of
January (CONV 528/03).

24. Nicolas J. Beger, act4europe campaign co-ordinator, Secretariat of the Civil Society
Contact Group, internet questionnaire, May 2003.
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The EU’s liberal agenda embodied in its search for prosperity and global 
competitiveness explains the important role played by business interests in
the history of European integration. Early explanations of the integration
process identified the role of organised interests in transferring loyalties
from the nation-state to a supranational set of institutions acquiring an
increasing number of competences (Haas, 1958: 11–12). The single market
programme was driven by business, which enhanced the EU’s output legiti-
macy through its provision of specialised expertise (Bouwen, 2006: 283). The
opportunity to engage in treaty reform that the Convention process offered
was therefore welcomed by business organisations, which sought an active
presence in the debates. During the Convention process, business interests
participated as observers, and as already discussed in the previous chapter,
the Forum website was set up to allow organised interests to keep track of the
Convention’s proceedings and to provide input into the debate, clearly
reflecting the Convention’s official attempt to consult beyond its own mem-
bership. Furthermore, the European Economic and Social Committee (EESC)
participated as an observer and it was proactive in organising meetings with
civil society, which were attended by Presidium members.1

Whereas citizens’ associations’ involvement has been dealt with in Chapter 8,
this chapter is concerned with the socio-economic actors, including employers’
organisations, professional organisations and chambers of commerce.

The main purpose of this chapter is therefore to investigate the challenges
and opportunities that the Convention offered business interests by assessing
their preferences, strategies and engagement in the deliberative process.
Specifically, this chapter will assess the participation of business interests in
the light of their generally agreed centrality to the formative years of the
integration process and through the normative lens of the discourse on par-
ticipatory democracy and EU governance. It is here argued, in line with the
analysis developed in Part II of this book, that the Convention experiment
displays the traditional dynamics of constitution-making processes: organ-
ised interests are consulted at the drafting stage but they do not intervene in

9
The Contribution of Business
Interests
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the decision-making process (i.e. the IGC). Moreover, this new phase of con-
stitutionalisation has prompted business interests to define their priorities
beyond narrow policy issues and to engage in the wider debate on participation
and EU governance. The Convention became the framework for the articu-
lation of business interests and their vision of the future of the EU.

The chapter is divided into three sections. The first section briefly sets 
the background to the debate on EU governance and business interest 
representation. The second section outlines the actual Convention experi-
ence by presenting the point of access available to business interests, their pol-
icy priorities, discourses and agendas, as well as their own assessment of the
Convention experience. The concluding section reflects on the lessons learned
from the Convention, while incorporating a number of tentative reflections
on the future challenges and opportunities for business interests.

Business interests and EU governance

Lobbying as a means of influencing the formulation and implementation of
European policies has a long tradition. After the creation of the European
Economic Community in 1957 it became evident that supranational deci-
sions were inevitable, and that therefore, interest groups would need to
engage in lobbying activities at the EC level in order to influence the shape
and direction of large-scale policy outcomes. Europe-wide pressure groups
were created and their strategies incorporated all levels of the EC policy-
making process. The literature on EU interest representation identifies the
existence of a ‘European model of interest intermediation’, which ‘has both
transformed national policy-making systems and fundamentally changed
the roster of actors who constitute the power elites in Europe’ (Mazey and
Richardson, 2001: 220). Kohler-Koch (1994: 177) argues that:

Whenever regulatory competences are shifted onto the EC-level, the het-
erogeneous national arenas will lose their importance and be substituted
by a far more homogeneous set-up which then will develop its own ‘logic
of influence’. At the same time it could be assumed that growing economic
interdependence and the increasing harmonisation of legal frameworks
will ensure that the ‘logic of membership’ will also develop similar 
characteristics.

Drawing on empirical data and public policy analysis, Mazey and
Richardson (2001: 218–33) distinguish four factors explaining the growth in
the number of organised interests active in Brussels, namely, the Commission’s
constituency mobilisation strategy, the interest groups’ risk avoidance approach,
their preference for Euro-level solutions, and the development of oppor-
tunity structures. The EU’s system of multi-level bargaining confronts inter-
est groups with a tremendous challenge: the ‘target structure’ is fragmented.
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The main problem ‘is not the shortage but the over-supply of potential routes
to power’ (Van Schlenden, 1994: 11). The EU reveals a scenario where power is
fragmented and public decision-making bodies are integrated into shifting
networks of joint decision-making, characterised by uncertain agendas and
unstable procedural rules. Mazey and Richardson (2001: 218) maintain that
this uncertainty provokes ‘promiscuous’ lobbying activity amongst policy
actors. Thus interest groups exploit and sometimes create new opportunity
structures, which they believe will maximise their ability to influence public
policy to their advantage.

In the context of the democratic deficit debate, the EU has emphasised
the importance of rendering policies and decision-making processes more
accessible and open to civil society and the wider European public, to
ensure their quality, relevance and effectiveness. Particularly the European
Commission’s White Paper on European Governance develops the emergence
of the ‘good governance’ agenda in European public policy- and decision-
making. New modes of governance, based on networking among stakehold-
ers and a stronger articulation of the interests and stakes of citizens and
consumers in the policy process, have been proposed along with traditional
modes of government, based on hierarchical, state-led decision-making
processes.

The literature on interest representation has reflected this discursive turn
and acknowledged the role of interest groups as an additional source of legit-
imacy in the EU beyond the traditional output democracy paradigm which
regards the EP as the ultimate democratic institution and the democratic
nature of the EU as being based on its ability to produce more efficient,
transparent and accountable policies. Dehousse (2003: 151) regards the work
of organised interests at the EU level as a means towards promoting more
consultation and openness, which might improve public awareness and con-
tribute to the emergence of a pan-European public sphere. In this context,
recent debate on the role of organised interests at the EU level identifies
functional participation (as opposed to territorial representation) as the nor-
mative lens to understand interest groups’ contribution to the legitimacy of
the European project (Smismans, 2004a: 70–9). In his analysis of the
UEAPME case,2 Smismans reflects on the Court of First Instance’s ruling that,
in the context of the social dialogue, the role of the social partners can assure
‘the participation of the people’ and thus the respect of the principle of democ-
racy on which the Union is founded. In other words, for the CFI in this par-
ticular case, the sovereignty of the people as a whole is not based on general
direct elections (territorial democracy), but rather, as Smismans maintains,
in a more functional democracy, which requires that ‘the democratic legit-
imisation of the social dialogue procedure resides neither in the Council nor
in the Commission but in the participation of the social partners, and solely
in their participation’ (2004a: 348).
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Traditionally, the business sector has dominated institutionalised func-
tional participation at the EU level through its participation in the European
social dialogue and the European Economic and Social Committee, and
‘remains the best mobilised of all outside interests’ (Greenwood, 2002: 22).
However, business interests do not monopolise the consultation process
since from the point of view of the European Parliament and particularly of
the European Commission, pursuing an exclusive policy towards interest
groups would limit the robustness and workability of policy proposals and
curtail their legitimacy: ‘the Commission recognises that relying on producer
groups for advice, however technical and accurate it might be, is a risky busi-
ness in terms of legitimacy’ (Mazey and Richardson, 2001: 228–9).

Recent literature on the subject of business interest representation repos-
itions the debate, highlighting the legitimating role of business organisa-
tions through their participation in EU policy-making. Bouwen’s logic of
access explains the access of business interests to the three main players in
the EU legislative process as the result of the exchange of access goods
between business interests and the EU institutions. Business interests pro-
vide expert knowledge, information about the European Encompassing
Sectoral Interest (IEESI), and information about the Domestic Encompassing
Sectoral Interest (IDESI). According to Bouwen (2006: 280–5), it is possible to
identify a relationship between access goods and input/output democracy.
‘Access goods provide input legitimacy to the EU institutions because they
serve as a source of information about the domestic encompassing and rep-
resentative interests’ (Bouwen, 2006: 283), while expert knowledge provides
output legitimacy to the EU institutions by providing them with the neces-
sary expertise to deal with their problems efficiently.

Business input in the Convention experiment

At the outset of the Convention, the general perception amongst stakeholders
was that despite the creation of the Forum and the contact groups (see
Chapter 8), informal lobbying in the corridors was still the most effective
way to get results, while the hearings with civil society involved mainly the
Brussels establishment and were only conducive to producing a few ideas
(Berger, 2004: 8; ECAS, 2005: 11).

Following the Laeken mandate, the Convention offered organised interests
the possibility of expressing opinions and providing suggestions on wide-
ranging issues regarding European integration. This new phase of constitu-
tionalisation has prompted business interests to define their priorities beyond
narrow policy issues and to engage in the wider debate of participation and
EU governance. Arguably, this is a trend initiated by the debates on the EU’s
democratic deficit and the need to involve the citizens and the public interest.
The European Commission’s White Paper on European Governance placed the
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good governance agenda on European public policy at the core of the debates
about the EU. Business interests have had to engage in a discourse tradition-
ally dominated by civil society and thus compete for new agendas by
addressing wider governance issues (see Smismans, 2003, 2004b).

The implications of Treaty reform are essential for business interests 
as they define the overall political environment and the specific sectoral
environments in which European business operates.3 Consequently, the
main leading multi-sectoral business organisations in Europe, namely the
AmCham (American Chamber of Commerce), the ERT (European Round Table
of Industrialists), EUROCHAMBRES (Association of European Chambers of
Commerce and Industry), EUROCOMMERCE (European Federation of
Retailing and Distribution), UEAPME (European Association of Craft, Small
and Medium-Sized Enterprises) and UNICE4 (Union of Industrial Employers’
Confederations of Europe) made their views known, before and during the
Convention, on both institutional and policy issues.

The leading business organisations’ participation in the Convention
was characterised by their strong support for the process as a means to fur-
ther enhance European integration. Business interests were represented in
the Convention proceedings by the then president of UNICE,5 George
Jacobs, who participated as an observer contributing to plenary sessions and
working groups.6 The social partners had asked for such a status to be con-
ferred upon them in their common statement on the Laeken Declaration
(Social Partners, 2001). Throughout the proceedings, business organisations
offered a cohesive front, while presenting joint opinions with the trade
unions on issues regarding the issue of social dialogue.7 This reflects a shift
between patterns of successful collusion and competition among varying
interests already detected by the literature on interest representation (Wallace
and Young, 1997). The key business priorities featured general principles of
EU governance, social dialogue and the role of social partners, simplification
of decision-making procedures and ensuring growth and competitiveness.
The general outline of these positions is briefly reviewed in the rest of this
section.

General principles of EU governance

According to business organisations, liberty, democracy, respect for human
rights, diversity, fundamental freedoms, rule of law and social cohesion should
remain the basis for further European integration. The principle of participatory
democracy is regarded as a keystone of European integration. Its implementa-
tion, according to business interests, should incorporate increased consultation
to bring Europe closer to its citizens and business. EUROCHAMBRES maintained
that citizens and businesses should be better informed about European policy
objectives and the processes by which these policies are decided. To this end
EUROCHAMBRES (2002: 11) proposed a more convincing communication
policy based on information distribution networks in the form of partnerships.
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To improve the quality of consultation UNICE (2002: 4) advocated the adop-
tion of a comprehensive code that would set out clear guidelines for the def-
inition of core stakeholders and their representativeness, and the purpose,
content, methodology and time frame of the consultation. The criteria should
assess each organisation’s representativeness, internal accountability, inde-
pendency and expertise.8 These are very exclusive criteria, which would
secure business’ status as partners in the consultation process, while margin-
alising other organisations with less resources and expertise.

The EU Committee of the American Chamber of Commerce (AmCham,
2003b: 2) supported UNICE’s proposal and suggested that the Constitution
should incorporate a ‘Transparency and Consultation’ chapter to ensure a non-
discriminatory and general right of participation of all relevant stakeholders
(AmCham, 2003a: 3). Moreover, building on the US experience, AmCham
called for a clear and common framework binding all institutions to a com-
mon transparency code similar to the Administrative Procedures Act in the
US9 (AmCham, 2003a: 16).

Social dialogue and the role of social partners

The interaction between civil society and organised business interests was
also part of business’ strategy to improve participation and bring the EU
closer to its citizens. Both UNICE and EUROCOMMERCE supported a flex-
ible relationship with civil society whenever possible but without jeopardis-
ing social dialogue. According to the business organisations, social dialogue
should remain the privilege of employer and employee federations with lim-
ited access for other organised civil society players. UNICE called for a dis-
tinction between social dialogue and consultation of civil society, while
strongly opposing any changes to the social dialogue procedures of Articles
137 and 138 of the EC Treaty:

[S]ocial dialogue at European level is a clearly structured and autonomous
process involving the social partners. In the framework of the Treaty’s
social chapter, the social partners have a responsibility for political decision-
making which cannot be extended to other areas or other players in civil
society.

(UNICE, 2002: 5)

EUROCOMMERCE expressed a similar view and explained the disadvantages
of an arbitrary inclusion of other actors in the process of social dialogue:

Opening the debate to everybody would jeopardise the relevance of the
response to be taken, as it dilutes the debate and considerably increases its
length as well as the complexity to reach a common position.

(EUROCOMMERCE, 2002: 5)
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Unsurprisingly, EUROCHAMBRES, which has a secondary status as a social
partner, raised the need for further inclusion of the chambers of commerce
in the consultation process because they

are the only organisations that are able to illustrate concretely the prin-
ciple of proximity as a result of their regional implantation, are the only
organisations that carry out horizontal actions in support of the economic
development of their region.

(EUROCHAMBRES, 2002: 3)

Simplification of decision-making and allocation of competences

‘Business are [sic] keen to operate in a legal environment that is characterised
by certainty’ (AmCham, 2003a: 2), hence the Convention was regarded by
business as an excellent opportunity for the EU to clarify values and object-
ives, general competences, decision-making procedures and division of
power, with the aim of creating rapid, predictable, transparent decision-
making procedures that guarantee democratic participation. In the view of the
ERT (2002: 2), a growing lack of ‘unity of purpose’ at EU level and slow 
decision-making in areas crucial to business negatively affect the competi-
tiveness of companies operating in Europe.

Business organisations called for the simplification of the Treaties into one
single text containing the rights and obligations imposed on all EU citizens
and on the Community institutions and thus increasing legal certainty. The
incorporation of the Charter of Fundamental Rights into the Constitution
was welcomed by business organisations as a means to make those rights and
freedoms more visible to the citizens, while expressing their opposition to
the text becoming legally binding since it would contain elements which fall
outside the remit of EU competences (AmCham, 2003a: 5; UNICE, 2002: 1).

To clarify the allocation of competences, business suggested that the EU
should focus on those core tasks that could be best resolved at Community level
while observing the principles of subsidiarity and proportionality. Specifically,
UNICE (2002: 2) proposed the creation of an independent body entrusted
with the task of reviewing the observance of the subsidiarity principle. Along
a similar line of argument, the ERT (2002: 6) suggested the definition of an
independent subsidiarity test to be applied ‘quickly and early in the decision-
making process’. UNICE (2002: 3) highlighted the dual nature of the sub-
sidiarity principle. Subsidiarity has a vertical (territorial) and a horizontal
(functional) dimension. Hence, it should not be assessed only in the context
of the distribution of competences amongst levels of government, but also in
the context of the distribution of competences amongst actors with specific
expertise. AmCham called for the principle of subsidiarity to be subject to
review by national parliaments and to appropriate judicial review explaining
the justification for Community action and the choice of legal basis. Moreover,
it suggested linking the justification for any Community action to the result
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of an impact assessment and prior consultation of the stakeholders affected
(AmCham, 2003a: 10). At the same time it called for the incorporation of an
independent and quantifiable Business Impact Assessment to the applica-
tion of the proportionality principle (AmCham, 2003a: 3).

Regarding the Union’s institutional architecture, business interests sup-
ported an independent and strong Commission able to retain exclusive right
of initiative for legal proposals while reinforcing its role in monitoring the
implementation of EU legislation. Additionally, the Commission should
implement more effective and transparent administrative procedures that
ensure preservation of the rights of companies (UNICE, 2002: 5). Business
organisations proposed a more efficient distribution of competences between
the European Council and the Council of Ministers and an extension of
qualified majority voting (QMV) to all areas relevant to cross-border business
in Europe as well as to external economic relations of the Union. According
to UNICE, ‘qualified majority voting should be the rule’, while unanimity
should only be reserved to social policy matters and new policy initiatives in
the field of taxation (UNICE, 2002: 5).

Regarding the European Parliament, the ERT (2002: 6) maintained that ‘the
EP’s own complicated decision-making procedures should be simplified and
made more transparent’. UNICE (2002: 6) called for the EP to acquire full budg-
etary rights and responsibilities alongside the Council. While acknowledging
the role of the European Economic and Social Committee (EESC) as the forum
for civil dialogue, UNICE (2002: 6) expected a clear distinction between civil
dialogue and social dialogue, the latter being an autonomous process between
the social partners, and one which takes place outside the EESC.

Ensuring growth and competitiveness

Many of the measures suggested above were clearly aimed at securing a 
business-friendly environment by furthering economic growth. In the view
of business organisations, the EU should deliver such an environment in
order to allow companies to compete and adapt to the increasing challenges
of globalisation (UNICE, 2002: 1). These would be achieved by: strengthen-
ing European competitiveness, including adaptability to structural change and
improvement of employment prospects; strengthening Europe’s economies
and full realisation of EMU’s potential; ensuring that enlargement does not
distort the internal market; and strengthening Europe’s role on the inter-
national stage (UNICE, 2002: 1).

In this context business organisations called for a lighter regulatory frame-
work and a better use of self- and co-regulation. Thus streamlining and sim-
plification of legislation should be included in the operating process of the EU.
For this purpose UNICE (2002: 3) suggested the creation of specific mecha-
nisms to better assess the impact of regulation, namely an independent insti-
tution that would examine ‘the need for EU regulation, its economic impact,
and its added value to the functioning of the internal market’. All business
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associations coincided in proposing mechanisms to test Community regula-
tion before it comes into force. EUROCHAMBRES (2002: 10) offered specific
guidelines to be followed: ‘to analyse the socio-economic consequences of its
application; to identify who is targeted and to what extent; to assess the
effects of this proposal on national laws’.

To streamline and simplify legislation EUROCOMMERCE and UNICE pro-
posed a clarification of the hierarchy and applicability of Community instru-
ments. The former asked for a further extension of the open method of
co-ordination, while the latter proposed the division of these instruments
into three categories: legislative and quasi-legislative instruments; non-
legislative instruments; and sui generis instruments. UNICE recommended:

A greater role for other types of instruments between representative stake-
holders, on specific topics [. . .] self-regulation and codes of conducts
should also find more recognition as possible instruments to reach EU
objectives, instead of systematic legislation. Business is keen to assume its
responsibilities in this context. This would alleviate the legislative tasks of
the EU and would democratise the rule-making exercise.

(UNICE, 2002: 4)

Business interests supported giving the EU a legal personality in order to
enhance the global dimension in the framing of EU policy in the area of
external economic relations while allowing the EU to speak with one voice
(UNICE, 2002: 6).

Assessing the outcome from a business perspective

Business interests made a very positive assessment of their Convention experi-
ence. In their view, the final outcome provided:

a good basis to allow further integration of Europe and for business to
develop and prosper in the EU [. . .] The draft treaty that is on the table
should allow the EU to be more transparent, more competitive and closer to
its citizens.

(UNICE, 2003)

This positive outlook, however, is not widely shared by other stakeholders
involved in the process. For the groups representing civil society, the
Convention took too cautious an approach to civil society participation,
thus its contribution was demoted to the Futurum website (Pérez-Solórzano
Borragán, 2005: 18–19). ECAS (2003) suggests that the Forum was used as a
substitute for real dialogue. Or as Closa argues, the Convention only ‘mar-
ginally’ improved accountability because its steering organs had a ‘pre-
eminent position’ giving them a ‘significant capacity to bias debates and
even final results’ (Closa, 2003: 21).
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The most positive outcome derived from business organisations’ participa-
tion in the Convention process was the official recognition of the nature and
role of social partners and social dialogue, and the protection of its specific
character limiting the extension of partner status to other stakeholders.

Hence Article I-48 on ‘social partners and autonomous social dialogue’ reads:

The Union recognises and promotes the role of the social partners at its
level, taking into account the diversity of national systems. It shall facili-
tate dialogue between the social partners, respecting their autonomy.

The Tripartite Social Summit for Growth and Employment shall con-
tribute to social dialogue.

(TCE)

The text reflects the spirit of Jacobs’s address to the Convention on 4 April
2003: ‘the social partners have a responsibility for political decision-making
which cannot be extended to other areas or other players in civil society’.
Articles III-211 and 212 ensured that the implementation of the social dia-
logue procedure remained unchanged.

Article I-47 on ‘the principle of participatory democracy’ could be regarded
as a mixed blessing for business organisations. The article reads:

1. The institutions shall, by appropriate means, give citizens and representa-
tive associations the opportunity to make known and publicly exchange
their views in all areas of Union action.
2. The institutions shall maintain an open, transparent and regular dialogue
with representative associations and civil society.
3. The Commission shall carry out broad consultations with parties 
concerned in order to ensure that the Union’s actions are coherent and
transparent.
4. Not less than one million citizens who are nationals of a significant
number of Member States may take the initiative of inviting the
Commission, within the framework of its powers, to submit any appro-
priate proposal on matters where citizens consider that a legal act of the
Union is required for the purpose of implementing the Constitution.
European laws shall determine the provisions for the procedures and con-
ditions required for such a citizens’ initiative, including the minimum
number of Member States from which such citizens must come. (TCE)

On the one hand, it consolidates the principle of participatory democracy,
delineating the terms of reference for the interaction between stakeholders and
the European Union, while incorporating measures for further citizen par-
ticipation and good governance and, crucially, not interfering in the estab-
lished social dialogue process. On the other hand, Article I-47 carries the risk
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of creating an opposition between representative associations and civil soci-
ety by establishing a clear separation between them. UNICE tabled an
amendment on those exact grounds so that the paragraph could be reworded
as follows: ‘The Union Institutions shall maintain an open, transparent and
regular dialogue with civil society.’ Rather, as feared by UNICE, paragraph 2
reads: ‘The institutions shall maintain an open, transparent and regular dia-
logue with representative associations and civil society.’

As Smismans rightly argues (2004b: 133), the terminology is confusing
since the concept of representative associations appears to be in opposition
to that of civil society. Tracing the origins of the debate Smismans finds that
these representative associations are those which do not come under the
civil society heading (employers’ associations, trade unions, regional and
local authorities). UNICE’s concerns in this regard reflect the unwillingness
of the business sector to see a meaningful civil dialogue developing that
would leave ‘representative associations’ out of the process. In other words,
while social partners are fiercely protective of the social dialogue process,
they oppose the emergence of a similar procedure under the label ‘civil dia-
logue’ that would preclude their involvement.

It is no coincidence, therefore, that in his address to the Convention on 24
June 2002, Mr Jacobs stated that ‘companies are also an important part of
civil society’. Article I-47, while offering business organisations the chance
to contribute to a more open and accessible EU, also challenges any role for
them as a bridge with civil society. The EU Committee of the American
Chamber of Commerce expressed concern about the wording and endorsed
UNICE’s proposed amendment, explaining that:

The balancing of all interest is crucial in order to allow business and 
consumer/citizens to fully benefit from that internal market. The EU
Committee believes that consumers, citizens and industry need to create
a platform for the understanding of each other’s interests and concerns. The
opposition of representative organizations to (instead of the inclusion in)
the concept of civil society, is considered as being unhelpful in creating
such a platform.

(AmCham, 2003b: 1)

Article I-47 fails to outline the terms of reference for the Commission’s
consultations, which may allow for minimalist interpretations. While stake-
holders would welcome an early and wide consultation with the Commission,
Jean-Luc Dehaene maintains that the Constitution does not include detailed
provisions to ensure flexibility and effectiveness. In his view, while partici-
patory democracy should be enshrined in the Constitution, practical arrange-
ments should be established through regulatory and legislative procedures
(Dehaene, 2003: 14). Moreover, while the right to suggest policy initiatives
to the Commission is enshrined in the text, clearly not all items in the EU
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agenda lend themselves to this approach (ECAS, 2004: 3). More crucially, the
Commission is the main actor in this procedure and the decision whether to
pursue the legislative initiative or not (if invited to by one million citizens)
is entirely at its own discretion. As Smismans (2004b: 137) maintains, ‘it is
doubtful whether [the article]. . . will be able to give the citizens’ initiative a
minimum of compulsory flavour’.

At the same time, one million signatures collected from a significant num-
ber of countries must show that there is a genuine European policy issue,
which would be of relevance to European citizens across countries. Clearly,
the citizens’ initiative will be more practical for single-issue causes, while this
requirement will affect the choice of issues and the way in which they are
presented (ECAS, 2004: 7). In this context it can be argued that, despite their
heterogeneity and narrow specialisation, business organisations are better
placed than civil society organisations to galvanise individual support across
the board. Typically horizontal, cross-sectoral interests, business organisa-
tions can maximise their narrow specialisation, high membership densities
and low collective action problems (Greenwood, 2007: 50) to mobilise their
national constituencies along regulatory issues that require a high degree of
expertise and professionalisation. In other words, as Bouwen argues, ‘the
specialisation of national and European associations in providing encom-
passing access goods guarantees that they will be able to contribute to both
the input and output legitimacy of the EU policy-making process’ (Bouwen,
2006: 285). The implementation of Article I-47 also raises questions about
the actual packaging of the citizens’ initiative: How should it be worded?
What kind of amendments should the Commission be able to make? Could
the Commission refuse citizens’ initiatives? The vagueness of the Article may
work in favour of further professionalisation of interest representation in the
EU, while at the same time bridging the gap between expertise and citizens’
involvement. Civil society and business organisations will need to develop an
expertise in signature gathering across the EU by making the policy initiative
appealing enough to the relevant constituencies across the board, while pack-
aging the same policy issues with the professional and expert content tradi-
tionally welcomed by the European Commission. One could argue that
politically sensitive issues would be the best candidates for this kind of action,
but the fact that the European Parliament (which incidentally has experience
in assessing citizens’ petitions) is not involved in the process may limit their
suitability. In this context Smismans (2004b: 137) ponders whether this citi-
zens’ initiative will add much to the existing right to petition the EP. Overall,
ECAS’s assessment would seem to be correct, that the citizens’ initiative may be
rarely used as a method behind legislative initiative and that it will be appli-
cable only ‘in such areas where there is a rare link between concerns shared
by large numbers of people and the EU’s capacity to legislate’ (ECAS, 2004: 8).

Regarding the rest of the text, business organisations regard the inclusion
of a specific reference to European competitiveness and free and undistorted
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competition in Article I-3 on the ‘Union’s objectives’ as a reflection of their
success in shaping the Convention outcome. The element was not included
in the initial draft version of the Article, which prompted an amendment by
Jacobs and a letter to Giscard d’Estaing on 28 May 2003 insisting ‘on the
importance of ensuring that such a reference is reintroduced in the Treaty’.
At the same time Jacobs drew attention in his letter to the legitimacy of his
claim on the basis of UNICE’s constituency: ‘Companies in Europe do not
understand why this reference has been taken out of the revised draft [. . .]
The justifications for the amended version do not evidence any request to
withdraw this reference’ (Jacobs, 2003).

The final versions of Article 3 paragraphs 2, 3 and 4 now read:

2. The Union shall offer its citizens an area of freedom, security and jus-
tice without internal frontiers, and an internal market where competition
is free and undistorted.
3. The Union shall work for the sustainable development of Europe based
on balanced economic growth and price stability, a highly competitive social
market economy, aiming at full employment and social progress, and a
high level of protection and improvement of the quality of the environ-
ment. It shall promote scientific and technological advance.
4. In its relations with the wider world, the Union shall uphold and pro-
mote its values and interests. It shall contribute to peace, security, the sus-
tainable development of the Earth, solidarity and mutual respect among
peoples, free and fair trade.

(TCE [all emphases added])

Business organisations pushed their liberal agenda as far as EU economic
governance is concerned. However, their assessment of their actual input in
shaping the text of the Article may be exaggerated, since the principles of
free competition, competitiveness and free trade would have been included
anyway following the tone of recent discourses on economic governance,
particularly in view of the Lisbon agenda. Moreover, the more liberal princi-
ples coexist in the Article with principles of social market economy, employ-
ment creation and sustainable development which clearly dilute the
principles incorporated in the business interests’ agenda. Finally, UNICE’s
reference to its membership base as part of the arguments put forward to the
president of the Convention reflects the usual approach undertaken by the
employers’ association in reasserting the strength of its wide membership
and thus its representativeness, very much in line with the criteria for the
consultation code discussed earlier in this chapter.

As mentioned above, other business priorities are included in the final text
such as the Union’s legal personality (Article I-7). Business also welcomed the
incorporation of the Charter of Fundamental Rights into the Constitution,
and the increased direct access of individuals to the European Court of Justice.
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However, they did voice a clear warning against ‘an unwarranted and unjus-
tified extension of the Union’s competence in the social policy area’ (AmCham,
2003a: 5). Concerns regarding transparency were partially addressed by
Article I-50 on ‘transparency of the proceedings of Union institutions, bod-
ies, offices and agencies’, yet a common procedure is clearly absent: according
to paragraph 4, ‘each institution, body, office or agency shall determine in its
own rules of procedure specific provisions regarding access to its documents’.

Business welcomed the precise structure of Article I-11 on Fundamental
Principles, clearly distinguishing the concepts of conferral, subsidiarity and
proportionality. The Protocol on the Application of the Principles of Subsidiarity
and Proportionality incorporates national parliaments into the procedure and
calls upon the Commission to ‘consult widely’ and to give reasons for the
non-consultation in the case of exceptional circumstances (Article 2). On
institutional matters, the Commission’s right of initiative is confirmed by
Article I-26, paragraph 2. Article I-23, paragraph 3 confirms QMV as the decision-
making procedure in the Council. Regarding the category of competences,
the spirit of UNICE’s amendment in favour of the member states’ co-ordination
of their economic policies at EU level is incorporated in Article I-12, para-
graph 3, while the proposed amendment calling for energy and public
health not to become shared competences was ignored.

Yet, there are some issues of concern for business. The incorporation of the
Charter of Fundamental Rights means a strengthening of the Union’s social
objectives which might affect future Union legislation and its judicial inter-
pretation in the long run (Crossick and Allio, 2003: 2). Some of the liberal
ideas proposed by European business organisations were not taken on board
by either the Convention or the subsequent IGC. Crucially, the amendment
to Article I-38, Principles common to the Union’s legal acts, in support of self-
regulation and co-regulation, was not incorporated into the final text either.
Finally, some of the most interesting proposals tabled by business to increase
consultation have been disregarded as well. Specifically these were: the creation
of an independent body entrusted with the task of reviewing the observance
of the subsidiarity principle; the development of the functional dimension of
subsidiarity to involve actors other than EU institutions in achieving the
objectives of a proposed EU action; the establishment of specific criteria to
assess the representativeness of organisations; and common guidelines for
the implementation of the transparency principle across institutions.

Conclusion: a view from the periphery

The business organisations’ experience of the Convention process has been
a very revealing exercise for a number of reasons. Firstly, some of business’
general objectives were reflected by the text that was eventually approved.
These included, for instance, the formal recognition and promotion of 
the role of the social partners at EU level; a more precise definition of the
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principle of participatory democracy, and that of allocation of competences;
and the more active involvement of the national parliaments, so as to make 
a better assessment of the application of the principles of subsidiarity and
proportionality. Other issues of interest to organised business that made it into
the Constitutional Treaty included: the simplification of existing treaties and
procedures; the conferment of legal personality to the EU; the expansion of the
use of QMV to enhance efficiency; and the consolidation of the role of the
European Parliament, and of the Commission’s right of policy initiative.
Although it is true that most of these objectives were also part of the overall
agenda of the member states and that, with perhaps the exception of the social
dialogue issue, they would have appeared in the final text regardless of business
involvement in the Convention, this coincidence of interests should not
detract from the fact that business interests have contributed to shape the
context in which the Convention operated. But, overall, the Convention
focused primarily on institutional design, a priority that does not feature
heavily on the agendas of business organisations. Business organisations did not
exercise a crucial influence in the Convention debates, though they were able to
benefit from the main players’ debates and preferences. Moreover, the final text
confirms the status quo as far as the basic framework for EU governance is con-
cerned, with a few additions such as the expansion of QMV, the strengthening
of the Commission’s right of initiative, and the clarification of the allocation
of competences. Business has nothing to worry about from these cautious
developments, but the absence in the final draft of the most innovative sug-
gestions put forward by business organisations suggests that their influence
was limited. One cannot conclude, however, that business organisations do
not count anymore; they do indeed, but it is obvious that in an essentially
politically driven EU, business prefers to focus on issues of economic govern-
ance which are closer to its most immediate interests and concerns.

While it is undeniable that the Convention offered a unique opportunity for
organised interests to advocate their concerns and to engage in a process that
was previously inaccessible to them, the Convention experiment – as also
discussed in Chapter 8 with specific reference to civil society, and more gener-
ally in a number of chapters of Parts II and III – reveals a clear gap between
the rhetorical discourse on participation and its implementation. In the con-
text of the Convention, civil society and participation became rhetorical
devices to gain legitimacy rather than a genuine move towards a more plural-
istic EU democracy capable of including mechanisms of active participation
of citizens and social actors in the policy-making process that would com-
plement and enrich representative democracy. Thus the engagement of organ-
ised interests in the Convention experiment should not be exaggerated. The
fact remains that they only acted as observers and were at the margins in
many of the crucial debates in the Convention and subsequently in the IGC.
One may wonder whether the actual debates and the final text would have
changed much if the stakeholders had not been present as observers.
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Business’ overall positive assessment of the experiment should be consid-
ered within the context illustrated by Crum’s observation that ‘initiatives to
reach out to wider society have taken a rather perfunctory character and
have failed to reach much beyond the established European political in-crowd’
(Crum, 2002). And yet, if Articles I-46 and I-47 are saved from the present
constitutional débâcle, and the differentiation between civil dialogue and
social dialogue is put into practice, one result of the Convention would be
for business interests to see their functional legitimacy enhanced.

Notes

1. Civil society, according to the White Paper on European Governance: ‘[i]ncludes the
following: trade unions and employers’ organisations (social partners); nongovern-
mental organisations; professional associations; charities; grass-roots organisations;
organisations that involve citizens in local and municipal life with a particular con-
tribution from churches and religious communities’ (Commission, 2001).

2. Case T-135/96 UEAPME v Council [1998] ECR II-2338.
3. For a more detailed account of the impact of the Convention on business interests

see Pérez-Solórzano Borragán (2004).
4. Since January 2007, UNICE has changed its name to BUSINESSEUROPE (The

Confederation of European Business). As the material in this chapter refers to
events before this date, the old acronym will be used throughout.

5. UNICE was the only association granted observer status, thus being directly
involved in the discussions of the relevant working groups and being invited to
participate in plenary sessions. This clearly explains the wealth of position papers
and other documents produced by UNICE in comparison to other business organ-
isations, and the more detailed suggestions for policy-making and policy areas 
provided by the employers’ organisation.

6. Jacobs addressed the Convention on five occasions: 4 April 2002, 24 June 2002, 
6 February 2003, 17 March 2003 and 15 May 2003.

7. This reflects the co-ordinating impact of the social dialogue procedure, already evi-
dent in the Joint Contribution by the Social Partners to the Laeken European
Council (Social Partners, 2001).

8. Specifically, the criteria outlined by UNICE sought to determine whether the
organisations would be: composed of members mandated to act at a European
level; representative in a majority of member states; representative of collective
interests; composed of member organisations that are considered representative at
the national level; capable of justifying their actions to their members; composed
of members who join voluntarily at national and European level; independent of
the public authorities; based on a well-resourced consultation structure; able to
guarantee a certain degree of expertise.

9. This Act sets specific guidelines for publication of proposed rules in the Federal
Register, deadlines for public comments, public hearings, written explanations and
official responses to public comments.
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Since Maastricht at least, the European Union has suffered from a legitimacy
crisis, due to the fact that integration through ad hoc calculations of national
advantage and the assumption of a permissive consensus have not been per-
ceived as sufficient to justify and legitimise the EU to its citizens. Consequently, at
the turn of the millennium a revitalisation of the European project was deemed
to be necessary. Although some believe this to be a false problem (Moravcsik,
2005a), many strategies to tackle the problem have been suggested, some based
on greater democratic engagement on the part of the EU citizens, others on the
strengthening of the legal and/or political institutions at a European level,
and yet others focused on the identity-creation and demos-formation of the
European project (Chryssochoou, 2000). The Convention experiment, and
more generally the attempt to give the EU a proper constitutional text, could
be seen as connecting to each of these strategies. This chapter is particularly
interested in the way in which such an attempt is linked to the latter, and
how the Convention dealt with the wider debate about European values.

Indeed, it is often argued that, in order for a sense of shared political
belonging in the EU to develop, there needs to be a framework of shared
values – a ‘public philosophy’, a language of values through which the inte-
gration process is perceived, and conflicts can be addressed and resolved
(Olsen, 2004). One of the problems for the search for such a public philoso-
phy, however, is that there are different ways of conceiving values, and dif-
ferent ways in which values can be seen to provide both political cohesion
and legitimacy for a polity. In the following analysis we shall refer to three
ideal-type visions of the EU, each of which develops separate conceptions of
what ‘European’ values are, and what kind of legitimacy they offer to the
European integration process. 

These three ideal-type visions can be referred to as a ‘Europe of nation-
states’, a ‘communitarian Europe’ and a ‘cosmopolitan Europe’.1 The first
model perceives the EU as an instrument for resolving member state problems,
and is associated with an intergovernmentalist theoretical perspective on
European integration (Moravcsik, 1998). From this view, values and principles

10
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are a by-product of intergovernmental negotiations. There is a clear absence of
a transnational demos in this perspective. Rather, there is a community of
different demoi, of distinct political communities; the EU being charac-
terised by deep national diversities and being legitimated both instrumentally
by the outputs of its decision-making (Majone, 1996, 2000) and normatively
through the conditional aggregation of discrete constitutional settlements
which are based on distinct national value systems. Distinctly European val-
ues are therefore unnecessary.

The second model, of an identity-based community, requires the existence or
construction of a distinct European people and a European identity. It presup-
poses a shared sense of belonging (or wanting to belong), based on the perceived
commonality of European values, and has at its core the notions of territor-
ial, social and generational solidarity. ‘In this view, the legitimacy of the con-
stitution is based on the traditions and common values of the community as
an ethical community’ (Olsen, 2004: 78). As such, this model presupposes
historical patterns of European culture which may be mobilised as European
‘core values’ to provide a legitimising normative teleology for the Union. 

The third model is based on more cosmopolitan conceptions of values, and
the role of universal rights. From this more liberal perspective the fundamental
issue is that of equal respect for individuals and the search for impartial prin-
ciples. The normative basis of this view rests on a combination of individualism,
universality and generality, and the empirical justification of such a position
rests on the thesis that social, cultural, economic and political processes over
the last few decades have transformed individuals’ identifications and alle-
giances, and that a new ‘post-national’ orientation exists in twenty-first-century
Europe. Such a post-national, rights-based European Union would have at its
heart a constitution that emphasises shared rights as principal values.

In the rest of this chapter, the focus of our analysis will be on what kind of
vision of Europe has emerged – if indeed one single vision has emerged –
from the debate about values in and around the Constitutional Convention.

Background to the values debate

As a starting point to our discussion of the ‘values debate’, a working defin-
ition of values is offered, as standards that people have about what is good
and bad, i.e. abstract standards of goodness, moral principles or ideals. Core
values shape societies and their norms by providing approved principles which
steer action and the articulation of norms. Values may be social, cultural,
religious, political, economic or legal/rights-based, and indeed within any
set of values there may well be contradictory tensions, such as between those
that stress the rights of individuals, which may clash with those that stress
community and solidarity, or those that place emphasis on freedom of expres-
sion, which may conflict with those which seek to protect the sensitivities of
specific groups within society.2
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The obvious question to be raised in the context of this chapter is whether
there is any consensus on what European values might be, and whether such
values are specifically European or more universal. Academic discussion can
be divided into those attempts to explore or critique a historical development
of common European identity (Hay, 1957; Wilson and van der Dussen, 1995;
Delanty, 1995; Heffernan, 1998; Rietbergen, 1998; Pagden, 2002), and those
that produce and explore contemporary data such as the European Values
Study.3 However, in neither of these modes of study is there consensus about
essential and particular ‘European’ values. Indeed, in reading the vast litera-
ture on the history of the idea of Europe, and the contemporary studies on
European identity one is reminded of the point made by Ludwig Wittgenstein,
that in ‘spinning a thread we twist fibre on fibre. And the strength of the
thread does not reside in the fact that some fibre runs through its whole
length, but in the overlapping of many fibres’ (Wittgenstein, 1967: 32e).

It is this multiplicity of historical legacies that makes up the current con-
cept of ‘Europe’ and its perceived values, and it is from an array of conceptions
of ‘Europe’ and European values that the Convention needed to construct a
coherent and meaningful set of principles that would legitimise the European
integration project, and guide the actions of European politicians and pol-
icies, and, potentially, the behaviour of its citizens.

In this, the task of the Convention was indeed great. This may be illustrated
by the fact that at the same time as the Convention was meeting, a high-level
Reflection Group was initiated by the then Commission President, Romano
Prodi, to explore ‘The Spiritual and Cultural Dimension of Europe’, and to
‘reflect on those values that are particularly relevant to the continuing
process of European unification’ (Biedenkopf et al., 2004: 3). The conclusion
of this study was that ‘[t]here is no essence of Europe, no fixed list of
European values’ (Biedenkopf et al., 2004: 12).

It is worth at this point making a distinction between, on the one hand,
an attempt to find a coherent set of European values that have grown organi-
cally through European history, a romantic projection of European historical
continuity onto the present political needs of the European Union; and, on
the other, a rather different attempt to provide a more rationalistic, political
construct of civic values to which European politicians and citizens could aspire
(Wæver, 1993: 209). It will become clear in the following analysis of the ‘val-
ues debate’, that the tensions inherent in the historical style of argument
were indeed highly problematic, and that in essence the values that eventu-
ally predominated were of the more aspirational variety.

Values and the Charter Convention

It is not being implied here that the values debate which occurred in the
Constitutional Convention was the first time that an attempt had been made
to elucidate values that could legitimise and guide the EC/EU.4 There have
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been EC/EU pronouncements on European values before. The 1973 Declaration
on European Identity from the Copenhagen European Summit of 14/15
December,5 for instance, referred to values, ‘which give the European iden-
tity its originality and its own dynamism’. Five features were outlined within
the document: cultural diversity within the framework of a common European
civilisation; attachment to common values (without stating what these val-
ues might be); increasing convergence in Europe to attitudes to life; aware-
ness of having specific interests in common; and the determination to construct
a United Europe. Yet the only time when an open debate of a constitutional
nature took place on the values underlying the European project was at the
Charter Convention in 2000 (Schönlau, 2003). It is here that the foundations
were laid for the subsequent Constitutional Convention debates on values.

The Convention was the product of the Cologne European Council in
June 1999, which stated that the ‘[p]rotection of fundamental rights is a
founding principle of the Union and an indispensable prerequisite for her
legitimacy’.6 While, as Schönlau points out, ‘it was probably not the inten-
tion of the heads of state and government at their Cologne meeting to
launch a general debate about Europe’s value foundation, it soon became
clear that an attempt to increase the Union’s legitimacy by drafting a cata-
logue of fundamental rights would inevitably touch on the values which are
supposed to justify the rights in question’ (Schönlau, 2003: 114). The for-
mulation of values in the preamble to the Charter is of particular interest
because it anticipates the debates in the later Constitutional Convention,
discussions which focused on the scope, purpose and normative foundations
of the EU. For instance, the second paragraph of the Charter preamble
underwent a change in the 14 September 2000 draft (CONVENT 47), when
the notion of ‘religious heritage’ appeared alongside Europe’s cultural and
humanist legacy in order to give substance to the vague formulation of ‘com-
mon values’ mentioned in the first sentence. This reference to religion caused
an uproar in the Convention, pitting Christian Democrats against Social
Democrats/Greens, and politicising the issue of values to a high degree. It
was only with the substitution of the word ‘religious’ with ‘spiritual’ that a
compromise was reached. It is especially interesting that the most heated
debates in both the Charter Convention and Constitutional Convention, as
well as in subsequent IGC discussion and the debates surrounding the sub-
sequent Buttiglione affair and Turkish accession, focused on religion. 

The Constitutional Convention: a debate unfolds

The Laeken European Council Declaration of December 2001 which set out
the mandate for the Convention made some explicit points about European
values, characterising Europe as ‘the continent of humane values’, of ‘liberty,
solidarity and above all diversity’.7 Furthermore, Laeken tells us that ‘[t]he
European Union’s one boundary is democracy and human rights’, and that
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the Union is ‘only open to countries which uphold basic values such as free
elections, respect for minorities and respect for the rule of law’. With refer-
ence to the EU’s position in the world, Laeken makes the claim that the Union
is ‘[a] power seeking to set globalisation within a moral framework’. In high-
lighting the reforms needed in the EU, the document states that the EU
derives its legitimacy from the democratic values it projects, and sets as one
of the tasks for the Convention to explore ‘the values which the Union cher-
ishes’. Thus the mandate for the Convention was clear from the start. The
constitutional future of the EU should be founded on a discussion and explor-
ation of the fundamental values which underpin the legitimacy and raison
d’être of the Union itself.

The Convention’s exploration of values may be divided into three key
contexts: (i) the drafting of, and debate surrounding, Article 2, which expli-
citly states the Union’s values;8 (ii) the drafting of the preamble, the debates
about which attempted to provide a historically based moral foundation for
the Constitution;9 and (iii) the incorporation of the Charter of Fundamental
Rights into the Constitution, and especially the preamble to the Charter
which sets out the fundamental values upon which the Charter is based.

The above three contexts should not been seen as exclusive, however.
There are other aspects of the Constitution and associated debates that are
relevant to the discussion of values, especially those connected with Article 3,
the objectives of the Union, as well as articles that deal with fundamental free-
doms, democracy and participation and respect for national identities. These
will be dealt with briefly in the analysis below, but the main emphasis will be
on the three contexts outlined above.

The Union’s values (Article 2)

From the start, this was an Article whose title specifically refers to ‘Union’ val-
ues, not ‘European’ values, more widely understood. However, when the first
draft of Article 2 was presented to plenary in February 2003 (CONV 528/03),
attached to it was a very interesting ‘explanatory note’ which gives the reasoning
behind the drafting of the articles; the notes from Article 2 are highly pertinent:

This Article concentrates on the essentials – a short list of fundamental
European values. Further justification for this is that a manifest risk of
serious breach of one of those values by a Member State would be suffi-
cient to initiate the procedure for alerting and sanctioning the Member
State . . . This Article can thus only contain a hard core of values meeting
two criteria at once: on the one hand, they must be so fundamental that
they lie at the very heart of a peaceful society practicing tolerance, justice
and solidarity; on the other hand, they must have a clear non-controversial
legal basis so that the Member States can discern the obligations resulting
therefrom which are subject to sanction. That does not, of course, prevent
the Constitution from mentioning additional, more detailed elements
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which are part of the Union’s ‘ethic’ in other places, such as, for instance,
in the Preamble, in Article 3 on the general objectives of the Union, in the
Charter of Fundamental Rights . . . in Title VI on ‘The democratic life of
the Union’ and in the provisions enshrining the specific objectives of the
various policies.

(CONV 528/03, pp. 11–12)

Thus the claim is being made that this should be a list of ‘fundamental
European values’, not specifically Union values. This is symptomatic of the
confusion of ‘Europe’ and the ‘EU’ which is endemic in both popular and
elite level discourse. The other obvious example of this is the fact that the
Treaty itself was eventually and strangely entitled ‘A Treaty establishing a
Constitution for Europe’. There is then the claim that these values lie at the
heart of any peaceful society. Thus a more universalistic claim is being made.
This confusion about whether the values are basic to the EU, or to Europe
more generally, or are supposed to be more universal in their conception
remains throughout the many debates and different drafts that followed.
Leaving this aside for the moment, the other point to raise here is that these
values are supposed to be ‘essential’, ‘fundamental’, a ‘hard core’. So what,
then, are these values as set out in the first draft?

The Union is founded on the values of respect for human dignity, liberty,
democracy, the rule of law and respect for human rights, values which are
common to the Member States. Its aim is a society at peace, through the
practice of tolerance, justice and solidarity.

(CONV 528/03, p. 2)

The suggested amendments and the debate which followed later in the
month raised questions about the definition and content of the values men-
tioned, and secondly raised the issue of a reference to religion. With regard
to the content, there were many complaints that equality was not men-
tioned, nor respect for pluralism or diversity. Giscard defended the omission
of equality on the grounds that there was a close relationship between the
values listed and potential sanctions against member states which were in
breach of these principles, and that ‘equality’ did not have a water-tight legal
definition.10 However, by the time the next draft appeared in June, the miss-
ing values had emerged:

The Union is founded on the values of respect for human dignity, liberty,
democracy, equality, the rule of law and respect for human rights. These
values are common to the Member States in a society of pluralism, tolerance,
justice, solidarity and non-discrimination.

(CONV 797/03, p. 2) (emphasis added)
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This formula did not change with the publication of the final draft Treaty
at the end of the Convention period. However, the IGC developed the list of
values even further, being much more explicit about the rights of persons
belonging to minorities and equality between men and women.11 So what
justification was given within the context of the Convention for including
values in the Constitution? The explanatory notes in CONV 528/03 give three
reasons: they enshrine what makes the peoples of Europe feel part of the
same Union; they provide criteria to judge whether applicant states are worthy
of accession; and they provide criteria for suspension or sanctioning of member
states in breach of these values.12

The debate which surfaced regarding religion certainly did not appear to
satisfy the first of the above justifications. It was a highly charged and divisive
debate, just as it had been in the Charter Convention previously (see above).
There were many interventions which asked for a reference to God, Christianity
or to Judaeo-Christian roots to be included.13 Olsen (2004) analyses the argu-
ments that ensued. He characterises the approach of those who argued for
the inclusion of a reference to Christian values as (Euro-)communitarian:
European values cannot be understood without reference to Europe’s religious
tradition; religion has been a beneficial social force in Europe, especially as a
force against violence and oppression; a lack of recognition would alienate from
the EU those with religious affiliations; and lastly the (rather dubious) claim
that the separation of church and state is a Christian principle (Olsen, 2004:
85–6). Some interventions were crudely exclusionary. For example, Peter
Skaarup (a Danish Parliament representative) thought that the Constitution
ought to mention Christendom because that would prevent Turkey, as a state
with a predominantly Muslim population, from joining the EU.14

Ranged against this view were more liberal arguments: for example, how
God was not responsible for the flowering of liberal democracy, so should
not appear in the Constitution (Duff); how the values were designed as guidance
for sanctions against member states, and thus religious references might
compromise the secular nature of European public institutions making these
decisions (Paciotti); how, more generally, reference to the past, such as the
Christian tradition, would simply show Europe’s history to ‘look like a river
of blood’ (Paciotti again); and how reference to God would divide believers
and non-believers (Kaufmann). As Olsen (2004: 86–8) makes clear, the liberal-
cosmopolitan arguments sought to stress the importance of Union neutral-
ity regarding religion, and how such an explicit reference to a Christian
heritage would endanger the principle of equal treatment, as well as the
instrumental worry of how the inclusion of God could alienate non-believers.
For liberal-cosmopolitans, religion (whatever denomination or faith) would
be protected through the Charter of Fundamental Rights, to be included in the
Constitution, which guarantees freedom of thought, conscience and religion.15

The argument about the status of Christianity with regard to the Union’s
values may be seen as illustrative of the models presented earlier in this chapter,
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with religious Euro-communitarians emphasising perceptions of common
heritage and identity, with Christian values providing the foundations for
the development of subsequent fundamental European values, and more
liberal-cosmopolitan arguments stressing the Union’s need to be neutral, to
promote equal respect for individuals, and to search for impartial principles.
The final result was that no reference was made in Article 2 to either religion
in general, or Christianity in particular. Although this appears to be a clear
victory for the liberal-cosmopolitan perspective, this is not entirely accurate
because the values debate with its associated religious discussion was transferred
to the debates and drafting of the preamble, which will be discussed below.16

Before moving on to discuss the preamble, it is worth lingering a while on
Article 3, which as a list of objectives is highly value-laden.17 However, the
explanatory note with the first draft provided the rationale behind this dis-
tinction between ‘values’ and ‘objectives’:

The philosophy of this Article is to set out the general objectives justify-
ing the very existence of the Union and its action for its citizens in a more
cross-sectoral fashion and not to list the specific objectives pursued by the
various policies of the Union . . . The fundamental difference between
this Article and Article 2 therefore needs to be emphasized: while Article 2
enshrines the basic values which make the peoples of Europe feel part of the
same ‘union’, Article 3 sets out the main aims justifying the creation of the
Union for the exercise of certain powers in common at European level.

(CONV 528/03, p. 12)

The debate about the Union’s objectives was less acrimonious than that on its
values, with elements that satisfied most political and philosophical perspec-
tives. There are references to solidarity and cohesion to satisfy the communi-
tarians, and nothing illiberal to frighten the more cosmopolitan-minded. The
result of the debates was that the list of objectives grew somewhat, with more
emphasis given to diversity (respect for linguistic diversity being added) and
to the protection and promotion of Europe’s cultural heritage. The only item
to be lost was the extra-terrestrial commitment to the ‘discovery of space’.

The preamble to the Constitutional Treaty

The values debate moved from Articles 2 and 3 to the preamble rather late in
the Convention process, the first draft being in May 2003 (CONV 722/03).
This draft is very interesting for many reasons. First, it includes a motto,
quoting Thucydides on democracy, defining power as being in the hands of
the whole people. Given the perceived ‘democratic deficit’ that the Union
suffers from, this appeared to beg embarrassing questions. The motto was
removed during the IGC, and is absent in the final Treaty. Second, the first
paragraph has a highly Euro-centric and arrogant flavour, claiming that ‘Europe
is a continent that has brought forth civilisation’.18 This paragraph was also
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dropped in the final Treaty. Third, the next paragraph of the first draft pro-
vides an outline of the historical legacy of this ‘civilisation’ which provides
a justification and explanation for the rights and laws enjoyed in Europe today.
This, as discussed below, was the focus of much debate. Fourth, included in
this outline is a reference to Europe’s ‘religious inheritance’, which would be
bound to reopen the debates that occurred around the drafting of Article 2,
and from the previous Charter Convention. Fifth, there is a very notable
absence of the words ‘European Union’ in all the draft preambles produced
by the Convention. In the substantive paragraphs of the first draft there are
five mentions of ‘Europe’ in general. It is only with the very last version, the
final post-IGC Treaty, that a paragraph was added which referred explicitly
to the EU.19

Thus, the first draft may be characterised as being highly Euro-
communitarian, emphasising European uniqueness and common historical
roots, and implying an equivalence between ‘Europe’ and ‘the EU’. Although
there is a passing reference to a state-centrist vision of Europe/EU (‘remaining
proud of their own national identities and histories’, and the word ‘peoples’
in the plural) there appears immediately afterwards the contentious Euro-
communitarian claim that the ‘peoples of Europe are determined to transcend
their ancient divisions, and, united in an ever-closer fashion, to forge a com-
mon destiny’. This clearly begs the question whether the citizens of Europe
are really buying into the European integration project with the enthusiasm
implied here, or whether this sense of destiny is more the belief system of a
self-selecting Euro-elite.20 This issue will be assessed below.

The reactions in the Convention to the first draft preamble focused prin-
cipally on the paragraph dealing with Europe’s historical legacy. Many conven-
tionnels saw this as the opportunity to make explicit reference to a Christian
or Judaeo-Christian heritage. Interestingly, the first draft does mention the
‘religious’ inheritance of Europe, despite the fact that during the Charter
Convention in 2000 the debate had led to the replacement of the word
‘religious’ by the more neutral ‘spiritual’. However, this was still insufficient
for many in the Convention, and the debate was ignited again, with
Christians arguing that ‘it would be a falsification of history not to mention
Christianity alongside Greece, Rome and the Enlightenment’ (Olsen, 2004:
88). The debate on religion even awakened much wider media interest across
Europe, pushing the Convention into the public consciousness in a way that
few of the other debates had achieved.21 The eventual compromise was to
retain the reference to religious inheritance without specifying Christianity,
but also removing references to Greece, Rome and the Enlightenment.22

The fact that these historical references to Europe in terms of heritage and
legacy were so problematic should alert us to the wider implications of try-
ing to legitimise a present project through reference to specific past episodes,
movements, epochs or developments. As Delanty (1995: 1) rightly points
out, every age reinvents the idea of Europe in the mirror of its own identity,
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and that ‘what we call Europe is, in fact, a historically fabricated reality of
ever-changing forms and dynamics’ (ibid.: 3). In stressing the historical basis
for ‘European’ values such as equality of persons, freedom, respect for reason
and law, peace, justice and solidarity, the authors of the preamble seemed to
be selectively blind to Europe’s seemingly interminable history of religious
and nationalistic wars, Crusades against ‘infidels’, the Holocaust and genocides,
and susceptibility to authoritarian political ‘solutions’ which have resulted
in such obnoxious systems as Nazism, fascism and Soviet-style communism.
The list of values the Convention proclaimed as ‘core’ European values have
developed in spite of, or in reaction to, most of European history. They
should be seen as such, rather than in the partial, essentialist and teleological
fashion that emerged during much of the drafting and debating process of
the Convention.23

Once the Convention had finished its work, the text of the draft Treaty
was left in the hands of the Italian, then Irish presidencies of the EU to steer
through the IGC. Once again the issue of Europe’s Christian heritage arose,24

but the final version of the Treaty preamble resisted calls for more explicit
references to religious heritage, and indeed the final preamble does not empha-
sise historical references except in the most general terms (see Appendix,
Table A1). However, there was one vital expression added during the IGC draft-
ing stage which draws attention to the negative historical legacy: ‘reunited
Europe’ becomes, ‘Europe, reunited after bitter experiences’. This could refer
to most of European history, or to more specific twentieth-century World
War and Cold War divisions. Furthermore, as stated above, in the IGC ver-
sion, reference is made to the development of European integration through
the Treaties and the acquis, thus situating the more general aspirations of the
preamble and the Constitution within the framework of post-war political
integration in Europe.

The overall ethic of the preamble is thus communitarian in its Convention
form, with liberal-cosmopolitan features, whilst in its final post-IGC form it
retains a communitarian character, though stripped of most of the references
to historical patterns of European culture which were suggested as European
‘core values’ to provide a legitimising normative teleology for the Union.

The preamble to the Charter of Fundamental Rights

Before moving on to a general analysis of the drafts, texts and debates asso-
ciated with the writing of the TCE, it is worth remembering that the first
major open discussion on the values that underpin the European project
occurred during the Charter Convention of 2000, as discussed near the begin-
ning of this chapter. At the start of the Charter is a preamble, and during the
later Constitutional Convention of 2002–3 (where it was agreed early on
that the Charter would form a part of the Constitution itself) there was dis-
cussion about whether the Charter preamble should be a part of the final
text, whether it should be the preamble for the entire Constitutional text, or
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whether it should be left out altogether because a new preamble was to be
written and so two preambles might be considered strange.

The discussions of the working group tasked to look into the status of the
Charter within the framework of the Constitution suggested the following:

A number of speakers stressed that the preamble to the Charter, which was
an essential part of it, had been drafted in such a way that, besides funda-
mental rights, it more generally encompassed the values and foundations of
the Union. In the opinion of these members, the preamble could therefore
be used (possibly with additions) as the preamble to a new basic treaty.

(CONV 203/02: 5)

The final report of the working group simply suggested that the preamble
should be retained, without saying where:

The Group considers the Charter Preamble as a crucial element of the
overall consensus on the Charter reached by the previous Convention. The
Group therefore recommends that this element should in any event be
preserved in the future Constitutional Treaty framework. The Group also
recalls that the Charter Preamble comprises language on the fundamental
nature of the Union going well beyond the area of fundamental rights.

(CONV 354/02 A III.2) 

What is clear from these quotes is that the Charter preamble gives an
account of the foundational values of the Union, which are to be considered
alongside values expressed in the overall Constitutional Treaty preamble and
Article 2. The Charter preamble provides a good example of compromise
between (or synthesis of) a Euro-communitarian vision (‘ever-closer union’,
‘common values’), a state-centrist perspective (‘respecting the diversity of
the cultures and traditions of the peoples of Europe as well as the national
identities of the Member States’, ‘the principle of subsidiarity’), and a liberal-
cosmopolitan view (‘the Union is founded on indivisible universal values’,
‘it places the individual at the heart of its activities’, ‘[e]njoyment of these
rights entails responsibilities and duties with regard to other persons, to the
human community and to future generations’).

The outcome of the Convention (and the subsequent IGC did not change
this) was that the Constitutional Treaty not only has a general preamble, but
also a preamble at the start of Part II, the Charter of Fundamental Rights,
both of which give clear values discourses of a Euro-communitarian/liberal-
cosmopolitan fusion.

After the Convention

Once the Convention had finished its work, and had presented its draft Treaty
to the Italian presidency to take forward to the subsequent intergovernmental
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conference, it was the job of member state governments to negotiate any
changes. Most issues on the IGC agenda were minor, second-order issues
dealing with tidying up the draft Constitutional text. The main sticking points
were over institutional/procedural aspects, such as the number of votes in the
Council, where Poland and Spain dug their heels in and refused to accept pro-
posed changes to the status quo of the Nice Treaty. However, as mentioned
above, the issue of religion rumbled on in the background. The failure of the
Italian presidency to reach agreement on the Treaty by December 2003 was not
attributable to values issues though. Despite various governments wishing to
introduce a reference to Christianity, it was the institutional matters (as well as
poor presidency skills exhibited by Silvio Berlusconi) that were crucial to the
failure to agree at this stage. It took a more focused Irish presidency and a change
in government in Madrid to break the log-jam, and the final Treaty establishing
a Constitution for Europe (with the various changes discussed above, such as
those in the Constitution preamble) was signed on 29 October 2004.

However, while the arrangements were being made for the signing of the
Constitution, a row broke out. Rocco Buttiglione, prospective justice and
home affairs commissioner, with strong Catholic beliefs, made his anti-gay
views known, which were deemed by many to be inappropriate for a
Commissioner with responsibility for civil liberties. During his hearing with
the EP, Buttiglione said that he considered homosexuality a sin, and that
marriage was intended ‘to allow women to have children and to have [the]
protection of a male’. After the storm that followed (which overshadowed
the signing of the Constitutional Treaty), Buttiglione was withdrawn by the
Italian government as its nominee, but the row simmered on with Buttiglione,
a friend of Pope John Paul II, starting a campaign to form a European ‘theo-
con’ movement for those who believe traditional Christian values should be
part of public life in Europe, partly inspired by the role of the Christian vote
in US politics.25 Railing against ‘creeping totalitarianism’ and ‘religious dis-
crimination’, Buttiglione reignited a debate about religion and Christian values
in Europe and brought the tension between religious Euro-communitarianism
and more secular, liberal-cosmopolitan, visions once more to the forefront of
public debate.

A second development which echoes the above is the debate about the
accession to the EU of Turkey, with a predominantly Muslim population, albeit
with a secular constitution. Although there are many reasons why Turkish
accession may be problematic (its human rights record, its large population
which would make it one of the largest member states, its sensitive geo-
graphical and geo-political situation, its huge agricultural sector), it is the
fact that it is an overwhelmingly Muslim country that has sparked off most
public debate, especially in France, where the Turkish issue played a part in
derailing the ratification of the Constitutional Treaty in the French referen-
dum of May 2005 while provoking an unprecedented change to the French
constitution in view of future EU enlargements.26
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Both the Buttiglione affair and the ongoing debates about Turkish suit-
ability for EU membership show the contested nature of what Europe is, and
what values lie at the heart of any project that seeks to unite the continent
politically. Thus, the debates which surfaced in the Constitutional Convention,
and the compromises that have been made to provide a normative founda-
tion for the Constitution of the EU, reflect wider debates about membership,
allegiance, belonging and identity in European society.

European values in the Constitution:
which values, whose vision? 

As argued in Part II, the Charter Convention and the Laeken Declaration
ushered in a new style of treaty negotiation which put other actors apart
from national governments centre-stage in the treaty reform process, allow-
ing the emergence of a more emboldened Euro-vision which is delineated in
the preamble, Articles 1–3 and the Charter preamble. The preamble, which
started in a very Euro-communitarian fashion, was toned down, but was still
a bold statement of pan-European aspiration. The vision, which in the first
draft outlined a teleological explanation for ‘Europe’, became more aspir-
ational and less historically determined, as well as being finally connected to
the EU in the final TCE. As for Article 1 (the establishment of the Union), the
first sentence refers to ‘the will of the citizens and states’ as co-constituents,
which marks a significant move away from the TEU, for example, where
Article A of the Treaty refers to ‘high contracting parties’, and ‘relations
between the Member States and between their peoples’. The first Convention
draft of Articles 1–16 is interesting in this respect. Although the Constitution,
according to this first draft of Article 1, ‘reflects the will of the peoples and
states of Europe’, which suggests a more (nation) state-based position, EU
competences will be administered ‘on a federal basis’, which gives a more
Euro-communitarian political emphasis. However, as usual with Union docu-
ments, the f-word was swiftly expunged and the less specific phrase ‘commu-
nity basis’ inserted. By the end of the Convention, the Draft Constitutional
Treaty had changed again, this time to reflect the will of ‘the citizens and
states of Europe’ as co-constituents of the Constitution, thus neatly reflect-
ing the hybrid polity that most commentators agree that the EU has become.27

Article 2, listing the values of the Union, has a definite liberal-cosmopolitan
flavour, with a little non-religious communitarianism added (‘solidarity’ and
the mention of ‘a society’ in which member states are situated). However,
the rationale behind presenting these values is not only the communitarian-
oriented desire to make citizens feel part of the same Union, but also the
more pragmatic and instrumental need to provide criteria by which member
states or candidate states can be judged as to their worthiness for member-
ship.28 Article 3, although ostensibly about the Union’s objectives, has a
highly value-laden content, and again, a hybrid liberal-cosmopolitan and
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Euro-communitarian ethic dominates. However, it is interesting to note that
the solidarity clause (Article 3.3) does not promote solidarity among peoples
or citizens, but among member states.

The Charter of Fundamental Rights (Part II of the Constitution) offers a
model of rights that is more liberal-cosmopolitan than communitarian- or
state-based. However, the preamble to the Charter clearly justifies its exist-
ence by synthesising the three models to produce another hybrid.

From this brief analysis of the constitutionalisation process since the Laeken
Declaration, and of the attempt to provide a legitimation ethic based on a
common conception of values as a foundation for the Constitution, can it be
said that there has been a transformation in values discourse within the con-
text of treaty reform? Has there been a move away from a more state-
centred justification for the EU, towards a more complex hybrid system of
values that combines elements of the three models discussed at the begin-
ning of this chapter? It would appear so, but the question then arises of
whether this subtle transformation is justified in terms of whose values are
being promoted and projected onto the European project.

This question may be sub-divided into two distinct queries: For whom
were these institutionalised/constitutionalised values written? And, by whom
were they written? As far as the first question is concerned, a state-centrist
vision would suggest that any common EU values are shared because the
states which make up the EU have similar historical backgrounds of nation-
building and democratisation, and that the source of legitimacy of the EU
rests on common acceptance between distinct member states (as nation-states)
of legitimising sovereignty residing in each constituent national commu-
nity, which share basic principles of democratic governance, human rights
and free market capitalism. A Euro-communitarian approach would empha-
sise the people, rather than the peoples of Europe, and stress the importance
of values shared amongst citizens of the European Union. The Constitution
and the values it seeks to reflect and project in this view are the shared val-
ues of Europeans. The third perspective, that of a rights-based community,
would also emphasise the importance of the citizen, with each individual of
the political community benefiting from the post-national promotion of
cosmopolitan values.

The Constitution, as discussed in the paragraph above on the preamble
and Article 1, is supposed to reflect the values and aspirations of the citizens
and states of Europe. We can assume that because all twenty-five member
state governments were engaged in the negotiation process, and signed the
Treaty in October 2004 that the states were well-informed and represented.
But what about the citizens? Are they truly ‘resolved to transcend their former
divisions and, united ever more closely, to forge a common destiny’ (TCE
preamble)? Were the citizens of the EU aware and content that this exercise
was being done ‘on behalf of the citizens and states of Europe’ (TCE preamble)?
On whose authority were the people who agreed the text speaking? This
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relates to the second question, who the writers and framers of these values were.
How representative and accountable were the members of the Convention?
By what right did they pronounce on issues of fundamental values and aspir-
ations of Europeans?29

Gisela Stuart, the British Parliament representative, who was also on the
Presidium, claimed that the Convention brought together a ‘self-appointed
elite’, that ‘those who were directly accountable to their electorate . . . were
in a minority’, while the MEPs ‘spoke for the institution of the European
Parliament, not for the people who elected them’ (Stuart, 2003: 17–19). This
is perhaps an extreme view, but it does point to a rather difficult prob-
lem which was also raised by a group of eight Convention members who
tabled the ‘minority opinion’ (CONV 851/03 Annex), concerning the lack of
representation of a particular view on European integration. According to the
signatories of the minority report, the ‘Convention had no Members from
that half of the population, which rejected the Maastricht Treaty in France or
the Nice Treaty in Ireland’ and ‘not one single Eurosceptic or Eurorealist person
was allowed to observe or participate in the work in the Presidium, nor any
of its assisting secretariats’ (ibid.: 22). Given that EU membership is viewed
with a certain ambivalence by a large proportion of the EU population
(as evidenced by successive Eurobarometer polls, referendum results, and low
turnouts at European elections), this is an important criticism to bear in mind.
The Constitution may thus be viewed as either a step too far, as the articula-
tion of a set of values that are not shared in reality by the citizens of the EU,
or as a document which aims to construct such a community of values, which
is as much aspirational as it is an attempt to reflect actual commonalities
within the diverse cultures of Europe. However, this may be considered a lit-
tle harsh. The Convention was in many ways more representative and open
than the closed IGC method which was the normal method of treaty reform,
and the Convention itself was a preparatory body which would produce a
document that would be debated and changed in an IGC, then put to all
national parliaments or peoples in referendums to accept or not. Thus an in-
built realism about what could be said or not was built into the process, and
Convention members would have been aware of this all along.30

Conclusion: values, for what kind of polity?

The negotiation of fundamental values will always be an interesting site of
contestation. This is certainly true of the public discussion of ‘European’ or
EU values in the last five years. However, it is perhaps also true to say that the
actual discussions and debates tell us as much about the issue as the final
list of values in Article 2 and the sonorous proclamations in the preamble.
It is pertinent to note that apart from the debates about a Christian heritage
for Europe, and a reference to God in the text itself, the values debate was
not overly contentious. The agreed values were mostly ones that any early
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twenty-first-century Western democratic polity could sign up to, which begs
the question of how specifically European these values are. The arguments
about European heritage, which resulted in specific references to historical
epochs or movements being removed from the preamble, show how difficult
it is to agree on the core historical sources of the values being projected and
promoted. Without these specific historic references, the preamble read
much more like a statement of contemporary political aspiration, which is
perhaps what it should be.

This is not to argue that the values and aspirations set out in those parts of the
EU Constitution which stress foundational principles and objectives are the best
result that could be expected. There are reasons to be concerned about the nego-
tiation, expression, justification and objective of these values and aspirations.

The first concern (discussed above) relates to whether they are the prod-
ucts of a process driven by elites who have lost contact with the citizens in
whose name they are negotiating. Do the values and aspirations delivered in the
Constitution reflect wider truths about commonality of Europe, European
culture and values, and Europeans? Or do they reflect the narrower concerns
of a Europeanised ‘mainstream voice’ of the political elite? It could be argued
that this does not matter so much; political identities are often elite-driven,
and eventually populations come to share the views of the elites who drive
projects forward, as can be seen with nationalist movements across the world.
However, the EU starts from a very difficult position. The Europeanised elite
is not forging an identity in the same way as homogenising nation-state
builders in the nineteenth and earlier twentieth centuries who wished to
create unity by overcoming or destroying diversity, nor are they attempting
to construct an identity in contrast to a hated or feared Other. (For many
people the Europeanised elite actually represents the Other.) For this elite to
write a constitution ‘on behalf of the citizens of Europe’ may appear very
presumptuous to say the least.

A further worry relates to the use of such expressions as ‘the citizens of
Europe’. The appropriation of the idea of Europe to stand for the European
Union is troubling, especially as it is given such prominence through the
actual title of the ‘Treaty establishing a Constitution for Europe’. The preamble
hardly mentions the EU (as mentioned above, a reference was only added at
a very late stage during the IGC), and the very first sentence of Article 1 states
that the Constitution reflects ‘the will of the citizens and states of Europe’,
not of the European Union. The confusion of Europe and European values,
on the one hand, and the EU and the values that this polity rests upon and
aspires to uphold on the other, ought not to be confused. It is offensive to
those who are European but not part of the Union, and it fails to differenti-
ate between Europe as a cultural construct and the European Union as a
political construct. This confusion is amply demonstrated by the debates
surrounding the use of European cultural heritage in the preamble to justify
and legitimate the current EU political project.
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In pointing out this merging of concepts, Europe and EU, we return to a
theme that has emerged in this chapter: that of hybridity. It has been sug-
gested that the essential value system that provides a foundational justifica-
tion for the EU is a hybrid of nation-state-based, Euro-communitarian and
liberal-cosmopolitan values. Hybridity is, however, a relatively neutral term.
If we were to want to put a more positive spin on this we might want to talk
of a synthesis; if we wished to be more negative we could point to compromise.
If all three ideals have been included in the Constitution, the architects could
hope that there is something for everyone to buy into. In seeking consensus
and compromise, the Convention and then the IGC have produced a document
that appears to offer something for everyone to identify with. However, as
the French referendum campaign, with opposition to the Constitution com-
ing from widely different ideological angles, has shown, there is also some-
thing for everyone to dislike. The kind of Europe or European Union that has
emerged from the values debate in the Constitutional Convention is one
characterised by hybridity, something that highlights the value of European
diversity as well as the perils of its unreconciled divisions. 

Notes
1. These three ideal-types are based loosely on those proposed by Eriksen and

Fossum (2004) and developed by Closa (2004a).
2. A good example of this latter conflict may be seen in the debate surrounding the

publication of cartoons in the Danish newspaper Jyllands Posten depicting the
Islamic prophet Mohammed, which greatly upset the sensitivities of Muslims in
Europe and across the world in the winter of 2005–6.

3. The EVS is a network of social and political scientists who carry out pan-European
surveys to explore whether Europeans share a homogeneous and enduring set of
values, whether values are changing, and what the implications are for European
unity. There have been three waves of surveys: a more limited one in 1981; a wider
pan-European survey in 1990; and the latest in 1999–2000 in 32 countries across
Europe, with 40 000 respondents answering more than 300 questions. For further
details, see: http://www.europeanvalues.nl/index2.htm

4. Indeed the Treaty of Rome in 1957, alongside the determination to promote an
ever closer union among the peoples of Europe, committed the EEC to social
progress, solidarity, the preservation of peace and liberty amongst other inten-
tions (see preamble TEC: http://europa.eu.int/eur-lex/lex/en/treaties/dat/12002E/
pdf/12002E_EN.pdf). And the Treaty of Maastricht 1992 confirmed the EU’s com-
mitment to liberty, democracy and respect for human rights and fundamental
freedoms and the rule of law, as well as social rights, solidarity, social progress, 
sustainable development, peace and security (preamble and Art. 6 TEU: http://
europa.eu.int/eur-lex/lex/en/treaties/dat/12002M/pdf/12002M_EN.pdf). However,
because the negotiation of these treaties was a matter of intergovernmental 
bargaining behind closed doors, we do not have access to the explicit debates such
as those that are in the public domain from the Convention. Furthermore, there
are no articles within these treaties that explicitly state what the values of the
EC/EU are.
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5. ‘Declaration on European Identity’, Bulletin of the European Communities, No. 12,
December 1973, pp. 118–22.

6. European Council: ‘Decision on Drawing up a Charter of Fundamental Rights of
the European Union’, Annex IV to Conclusions, 4 June 1999: http://db.consilium.
eu.int/df/intro.asp?lang�en

7. Interestingly, ‘diversity’ is defined in the Declaration as ‘meaning respect for others’
languages, cultures and traditions’. Diversity is thus not a statement of fact (there
are diverse cultures in Europe), but a norm (diversity as respect).

8. See Appendix, Table A2 for the text of Articles I-1 to I-3.
9. See Appendix, Table A1 for different versions of the preamble as it developed.

10. CONV 601/03, p. 4.
11. See Appendix, Table A2 for a comparison of Articles 1–3 between the DCT and

the TCE.
12. It is interesting to note the difference between the first and latter two reasons. The

first has normative implications of belonging/political identity, whereas the latter
two are more pragmatic, instrumental reasons.

13. For an exhaustive list of proposed amendments to Article 2, see CONV 574/03,
pp. 17–23.

14. Plenary session, 27 February 2003.
15. See Article II-70 in the final TCE.
16. The decision not to include a religious reference in Article 2 was taken by the

Presidium, though its president, Giscard, ‘was keen to have a reference to Europe’s
religious identity written into a preamble’ (The Independent, 6 February 2003).

17. See Appendix, Table A2 for Article 3 in full in both the DCT and TCE.
18. The lack of a qualifying adjective or the indefinite article (‘a civilisation’) implies,

in the English version, that Europeans were responsible for the development of
civilisation in general, in every global context.

19. See Appendix, Table A1 for a paragraph-by-paragraph development of the pre-
amble through four drafts, from first draft to final Treaty.

20. See Shore (2000) for a critical socio-anthropological analysis of the Euro-elite and
European integration as a cultural project.

21. Very interesting academic debate was also stirred up. See, for example, J. H. H.Weiler’s
(2003b) arguments for references to Christianity to be included in the Constitution
and Menéndez’s response (2004).

22. See second draft CONV 797/03 (in Appendix, Table A1).
23. For an interesting discussion on the role of history and forgetting in constructing

a European identity, see Varouxakis (2000). From a social constructivist perspec-
tive what was happening in the Convention was that in the attempt to construct
or reinforce conceptions of European identity, certain aspects of European history
were selected and mobilised, which would hopefully be accepted as the dominant
‘story’ of Europe, becoming ‘locked into’ public consciousness of what ‘Europe’/’the
EU’ is, and creating a legitimising political identity. However, in arguing that dis-
tinct aspects of European history were essential to our understanding of what
Europe is today, the consensus appears to have been that although there are essen-
tial core characteristics, the Convention as a body could not agree on what they
should be due to fundamental political, philosophical and religious cleavages
within the body. It could be argued that the general feeling amongst those who
wanted references to the legacy of European history was essentialist in spirit, but
that the process of identity construction apparent in the process can be explained
from a social constructivist perspective.
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24. See the International Herald Tribune, 13 November 2003 for an account of the
debate during the Italian presidency, and International Herald Tribune, 26 May
2004 for that during the Irish presidency.

25. See article in The Guardian, 8 November 2004, ‘Buttiglione to campaign for
Christian Europe’, http://www.guardian.co.uk/international/story/0,,1345729,
00.html

26. The Flash Eurobarometer (The European Constitution: Post-referendum Survey in
France) gives details: 6 per cent of those who voted ‘no’ did so because they
wanted to keep Turkey out of the EU. See: http://europa.eu.int/comm/public_
opinion/flash/fl171_en.pdf 

27. Article 1.2 does, however, reiterate the basic EU criterion for membership,
i.e. membership is only open to states.

28. Incidentally, this new check list has moved the goal posts for future accessions.
29. For a further discussion on the composition of the Convention and the represen-

tativeness of the conventionnels, see Chapter 4.
30. Clearly, the fact that the Constitution was rejected in both the French and the

Dutch referendums, shows that many citizens were not convinced by the vision of
the future EU and its fundamental values that was encapsulated in the Constitutional
Treaty.
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The final part of this book looks at the developments after the Convention.
So far, we have discussed how the Convention itself operated and how it
came to produce a draft document that reflected both political pressures and
some of the interests of European society. This discussion has highlighted
some of the innovative features that the Convention experiment has brought
to constitution-making in the EU, while analysing the various claims to greater
democratic legitimacy advanced on behalf of the ‘Convention method’ when
compared to previous, more intergovernmental, treaty-making procedures.

The Convention did not have the final word on the Constitutional text; this
remained with the national governments and with either the national elect-
orates or national parliaments. The Convention therefore does not bear direct
responsibility for what has happened afterwards, and particularly for the stalling
of the ratification process. Nonetheless, the legitimacy of the Convention exper-
iment and its effectiveness need also to be judged by the way in which the draft
Constitutional text fared after the Convention. In truth, at the time of writing,
the picture is still a very confused one. From a more formal perspective, the
majority of member states have approved the Constitutional Treaty, and only
two openly rejected it in popular referendums, while a few have decided to wait
for clarification on what the way forward is likely to be. But, the fact that final
ratification is dependent on each member state ratifying it – as is typical of inter-
national treaty making – means that in effect the ratification process has so far
failed. In this respect, the European Constitution can, to all intents and pur-
poses, be declared dead, in spite of some new attempts to revitalise it.

And yet, as should be clear from the first three parts of this book, this is
neither the whole of the story nor the end of it. The two final chapters of this
book are therefore an attempt – though a preliminary one – to assess the
immediate impact of the Convention and of its work, when judged from
either a legal or a political perspective. Chapter 11 engages with the signifi-
cance of the Constitutional Convention from the point of view of its effects
on the ‘living law’ of the European Union. It suggests that, on the whole, there
are two ways in which the Convention has contributed to the EU’s ‘living
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constitution’. First, by acting as the focal point of a European symbolism
that may indeed strengthen, as many tend to believe, the constitutionalisation
process of the Union. From this perspective, however, the chapter highlights
one of the main limitations of the Convention, already raised in the course
of this book, namely its fundamental ambiguity between a technical exercise
in legal and institutional ‘simplification’ and an ambitious ‘new beginning’
of a more radical political integration. The second main effect of the
Convention on the ‘living law’ of the EU is the way in which the work of the
Convention has resonated in the more ordinary process of EU legislation
and legal development, interacting with the EU consolidated ‘constitution’
on a number of important issues (from citizenship to access to justice), but
also providing some (indirect) opportunity for further development and
consolidation, even though the Constitution itself has not yet been ratified.
Here, the analysis returns to the problem of the relationship between ‘consti-
tutional moment’ and ‘constitutional process’ already discussed in Chapter 2,
suggesting that, certainly from a legal perspective, it is not always clear where
constitution-making and constitutional debates take place, and that the ‘living
law’ may not always look like that ‘mapped’ by documentary constitutions as
they are drawn by constitutional conventions.

The concluding chapter briefly charts the progress of the Draft
Constitutional Treaty (eventually the Treaty establishing a Constitution for
Europe) from the final phase of the Convention to the IGC and finally to the
turbulent, and still unresolved, phase of national ratification. It discusses
some of the political dynamics and the issues at the centre of both the IGC,
and of the ratification debates in France and the Netherlands, which have
produced a decisive, though highly ambiguous and partly inconclusive, defeat
of the Constitutional Treaty project. This discussion is important because it
highlights the still unresolved problem of the nature of the EU and how its
decision-making mechanisms, even at the constitutional level, tend to oscil-
late between supranational and intergovernmental directions. As is evident
from the current discussions initiated by Angela Merkel, and the emerging
compromise of a ‘mini’ Treaty with no need for popular referendums (sug-
gesting a return to the old ways of the IGC), the Convention experiment has
not yet opened up an entirely new phase in EU constitutional politics.

The final sections of Chapter 12 engage with the reasons for the Con-
vention’s failure to have a greater constitutional impact, and with some of 
the counterfactuals that may help to explain why the Constitutional Treaty
was rejected in France and the Netherlands. Such a discussion is not only
important to assess the effect of the Convention, but also its long-term signif-
icance for the integration process. By putting the Convention experiment in
a broader political context, the concluding chapter advances the hypothesis
that there is more to the present crisis than the question of whether Europe
needs a ‘documentary’ constitution. What is at stake is what European citi-
zens and European peoples think Europe means to them and to their lives.
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As the concluding chapter will argue in more detail, in spite of the great
amount of work and effort put in by all those involved in the Constitutional
Convention, the constitutional text they produced has not (or at least not
yet) become the hoped-for Constitution of Europe. Should we therefore con-
clude that such an elaborate exercise in constitution-making was pointless?
Even if the present Constitutional Treaty is never ratified, there are at least
two reasons for believing that the Convention experiment was not in vain.
The first relates to the role that symbolism plays in the process of constitu-
tionalisation, a role that should not be overstated any more than it should
be understated. In the case of the Constitutional Convention it is difficult 
to assess the impact of symbolism because it was never clear whether the
Convention experiment was meant to generate the political will for a full
constitutionalisation of the European Union, or merely as a way of reforming
the acquis communautaire. The second reason for not writing off the whole
experiment concerns the ‘spill-over’ effect of constitutionalisation produced
by the very happening of the Convention, and the way in which there 
has been a reciprocal influence between the Convention process and the
Community method, affecting the ‘living law’ of the existing Treaties and of
the acquis communautaire. This is, for instance, the case with regard to EU cit-
izenship, which has arguably evolved in the context of the free movement
legislation, in a rather complex relationship with the ‘constitutional
moment’ inspired by the Convention experiment. This chapter discusses the
way in which the Convention has either affected or failed to affect the 
‘living law’ of the European Union. It does so from a more legal perspective
and by developing some of the arguments about the EU Constitution as 
a ‘moment’ and as ‘process’, which were discussed in Chapter 2 from a more
political perspective. The aim of this chapter is therefore to assess the Con-
vention’s legacy on EU law, regardless of whether the Constitutional Treaty
comes into effect or not.
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Between symbolism and reform

Symbols are representative of the values espoused by a particular community
at a particular time. This is nowhere more so than in the case of constitution-
making, in which the members of a community and its representatives,
through a collective covenant, seek to (re)affirm the principles, aims and
objectives upon which their joint enterprise is based. Such a covenant is one
in which the members of a community seek to assert their shared identity,
that is to say, a common sense of the characteristics that all those belonging
to the ‘people’ seem to share. The assertion of a common identity can take
the form of either ‘We, the People. . .’, as in the Constitution of the United
States, or ‘We are the People. . .’ (‘Wir sind das Volk. . .’), as proclaimed by the
people of the former German Democratic Republic in the run-up to German
unification. As also discussed in Chapter 10, the role of values as part of this
search for a common identity is central because, in their aspirational sense,
values contribute to generate a certain commonality, and, by extension, they
create the perception people have of being engaged in a joint enterprise.
Conversely, values are also generated by the community as reflections and
refractions of a common sense of belonging.

A constitutional moment, such as the Convention experiment appeared to
be, provided the opportunity for both debating and deliberating about the
sense of common belonging amongst the peoples of Europe. It also made it
possible to discuss whether references to religious beliefs or to values such as
peace, equality and the respect for cultural diversity should be considered
part of that shared sense of belonging and inscribed in the constitutional
text. The Convention as a constitutional moment gave the opportunity to
scholars of European integration to observe, consider and evaluate the role
of values as part of the process of constitutionalisation of the Union.

In general, the process of adopting a constitution can be considered a
method for mobilising a community (Habermas, 2001). In the absence of 
a European demos (Grimm, 1995: 282), the Convention seemed to function
as a catalyst for the generation of a political community, through a process
of deliberation in which the ‘learning and the alteration of preferences’ were
promoted (Eriksen and Fossum, 2000b) and common values formed. A num-
ber of European politicians expressed views reinforcing such an interpretation
of the Convention’s function. One delegate to the Convention characterised
it as an opportunity to ‘think about the whole of Europe’.1 Pat Cox, the then
president of the European Parliament, spoke of the Convention as a revolu-
tionary and decisive phase of democracy in Europe. Romano Prodi, who was
the head of the Commission, regarded the Convention as the moment when
the European peoples were trying to define the reasons for being together,
acknowledging, on the world stage, their responsibility for the promotion 
of peace and development, and on the internal stage, their willingness to
defend a balanced society, capable of reconciling economic development
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with social solidarity, liberty with security, thus making Europe a model for
others to imitate.

In partial contrast, other politicians and delegates to the Convention
interpreted it as having a narrower scope. At the very beginning of the
Convention’s deliberations, Giscard d’Estaing stated, for instance, that the
EU’s decision-making machinery had ‘become more complex to the point of
being unintelligible’. In this way he conveyed the impression to the general
public that the mandate of the Convention was to be interpreted mainly as
that of introducing institutional reforms. In many of his public utterances
he made other references to the ‘sclerotic EU decision-making process’, sug-
gesting that the Convention needed to come up with ‘fundamental reforms’.
Whilst admitting that the constitution-making process needed to transmit a
strong sense of belonging to the EU (though not in opposition to national
identity), and that it needed to involve Europe’s youth, Giscrard emphasised
the role of the Constitutional Treaty in modernising the institutions.2 José
Maria Aznar’s opening remarks to the Convention took a somewhat similar
line, when, speaking as the then Spanish prime minister, he described the
main function of the Convention as that of completing the reforms of the
EU institutions, which had partly failed at Amsterdam and Nice. There were
also pleas within the Convention to proceed with caution and modesty,
since some delegates worried that too much was being attempted, too
quickly and indiscriminately. With reference also to the EU in general, less is
more, they argued,3 a position that was to re-emerge later in the ratification
phase, and that profoundly divided some political parties in Europe, partic-
ularly the French socialists.

In short, the Convention seemed to mean different things to different
people, straying dangerously towards trying to be all things to all people.
Part of the reason for the different messages was that they were addressed to
different audiences and, ultimately, to different electorates. In that sense, the
Convention was an accurate reflection of the way in which European politics
is segmented into different constituencies which do not always operate
within the same public space or frame of political discourse. This difference
of audiences and messages produced very different rhetorics: one preoccupied
with the reform of the Treaties and of the institutional architecture of the
Union – which could be called the ‘reform Convention’; the other, as already
suggested, of a more symbolic nature, aimed at bolstering the Union’s demo-
cratic legitimacy, and at gaining (or manufacturing) the consent of the
European citizens, on the basis of the adherence to the values upon which
the Union is supposedly founded.

Academic commentators sought to categorise the aim of the Convention
differently, thus avoiding the simple dualism between ‘reform’ and ‘symbol-
ism’. Thus, for example, Paul Craig distinguishes between two critical issues
in the work of the Convention: the content of the reform agenda on the one
hand, and the reform process on the other (Craig, 2003). Neil Walker, for his
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part, distinguishes four basic constitutional functions that can be attributed
to the Constitutional Treaty: providing a structural design for the EU; consti-
tuting its authority; development of an episteme; and mobilisation of the
community (Walker, 2005). The latter function can be linked with the
emphasis of the Laeken Declaration to gain the consent of the governed.
This recommendation, which was variously interpreted as either the duty to
provide information or the need to persuade people and ultimately gain
their support, evolved into a language of political mobilisation, a language
which was increasingly spoken during the IGC and in its aftermath, as became
apparent during the process of nomination of the new college of European
Commissioners in August 2004. Indeed, Barroso, the newly appointed
President of the Commission, framed the duty of the new college in terms of
both mobilising Europe and remedying the communication deficit, by claim-
ing to ‘plaider la cause de l’Europe’ in order to combat both Euroscepticism
and l’euro-apathie.4

But on the whole, the two main aims of the Convention often overlapped,
reflecting the ambivalence already implicit in the Convention’s mandate.
This is clear from the reading of the text of the Constitutional Treaty as this
was progressively drafted and finally approved by the IGC. In talking about 
the issue of democratic legitimacy, Gisela Stuart, one of the members of the
Presidium, for instance, writes about the need to ‘make sure that the people
agree with the direction their political leaders are taking them’ (Stuart, 2003: 6).
The key words here are the idea of ‘agreeing with the direction’. Such a for-
mulation makes one wonder whether the European Constitution is a political
declaration or whether it is a legal document. Arguably, it is both. Indeed, the
process of its adoption (if it is eventually ratified in its current or in some
modified form), and of its mediation, reception and implementation will
necessarily take place through both political and legal conversations. Both
conversations will have to reflect and deal with the two underlying aims here
outlined, of reforming the acquis and of providing a symbolic basis for Europe.

The Convention’s internal divisions and 
its unresolved ambiguities

The divergence between the ‘reform’ and the ‘symbolic’ Convention is evi-
dent, for instance, in the way in which the issue of simplification, which was
one of the main objectives of the Convention, was dealt with. As well as
being embedded in the technicalities of reform, simplification was a politically
contentious issue, for it related to the Treaty texts and the Treaty architecture
as a whole. The aim of simplification was to make the political and adminis-
trative process within the EU more transparent, so that the citizen could more
easily understand it, and hence identify its problems, thus being able both to
criticise and to control the process. All this implied a number of complex
tasks such as that of codification (to give legal value to the new document),
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merging texts (merging two Treaties and codifying successive amendments),
and restructuring the texts (to bring constitutional provisions to the fore),
while abandoning the pillar structure, providing more detailed procedures
and instruments, and a common and consistent terminology, so ‘making the
system more “readable” for the citizen and the practitioner’ (De Witte, 2002:
96). This in itself was part of a more general trend towards simplifying legal
instruments, as is exemplified by the proposed directive on free movement
rights, the aim of which was to replace most of the present secondary legis-
lation on free movement, that applies to both workers and the self-employed.
According to the Council’s common position reached in December 2003, the
nine directives on the free movement of Union citizens currently in force
shall be replaced by a single directive on the right of citizens of the Union and
their family members to move and reside freely within the territory of the
member states, based on Articles 12, 18, 40, 44 and 52 EC.

A further example of overlap of the two main aims of the Convention is
found in the working group on economic governance, where references to
social justice were sparing. The mandate of the group was three-fold: monet-
ary policy, economic policy and institutional issues. Those members of the
group who favoured inclusion in the Draft Constitutional Treaty of refer-
ences to full employment, to social and regional cohesion, and to a better
balance between competition and public services in a social market economy,
were less persuasive than those who favoured the importance of the inclu-
sion of a reference to sustainable growth and competitiveness. Some wished
to separate, for example, employment from social policy.5 Others argued
that economic policies should include not only monetary policy, but also fiscal
and social policies (including education, health care, pensions and employ-
ment), even envisaging the necessity of setting minimum levels of benefits
and services and benchmark tax tariffs at the Community level and the con-
vergence of welfare policies.6

Generally speaking, it was felt that most ‘social issues’, such as social dia-
logue, ought to be discussed by the Convention as a whole. The main bone
of contention was not, as one might have expected, the issue of social just-
ice, but that of whether the Open Method of Co-ordination (OMC) should
be inserted into the Draft Constitutional Treaty.7 The evaluative criteria
regarding the constitutionalisation of OMC shifted interchangeably from
one goal to the other as part of the different types of conversations going on
during different phases of the constitutional moment, with the emphasis
moving away from detailed reform to trying to produce a symbolic consent.
As stated by the outgoing president of the European Parliament, ‘We’ve now
adopted the constitutional treaty politically; the time starts now to explain
it to the public, to sell it and to ratify it.’8 In effect, there were repeated
attempts to separate technical issues from issues requiring further political
debate, which created tensions in the aftermath of the adoption of the
Constitutional Treaty during the battles for ratification.
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A further case in point was the working group on the Charter chaired by
Antonio Vitorino. The mandate of this group stressed the need to avoid the
‘major political questions’ such as incorporating the Charter or acceding to
the ECHR. According to Vitorino, these should be left to political debates in
the plenary sessions ‘on the assumption that these two questions will meet
with a positive political response’ (Norman, 2003: 86). The implicit under-
standing amongst members of the Presidium to leave the acquis communau-
taire untouched, or at least to treat it deferentially, suggests, as also discussed
in Chapter 5, that the dirigisme at work was partly due to the tight timetable
with which the Convention was saddled, but also because it was harnessed
for the purposes of limiting or at least containing debate which could prove
to be too contentious (Stuart, 2003: 6; Kokott and Rüth, 2004: 1319). The
way in which the ‘explanations’ relating to parts of the acquis furnished by
the Presidium were introduced reveals a tendency towards diplomacy, whilst
also constraining dissent. Thus, for example, the updated explanations relat-
ing to the Charter of Fundamental Rights of 9 July 2003 stated from the outset
that, ‘although they [these explanations] do not as such have the status of
law, they are a valuable tool of interpretation intended to clarify the provi-
sions of the Charter’ (CONV 828/03).9 Whereas it was agreed from the outset
that the substance of the Charter would not be altered, adjustments were
made to Articles 51 and 52, which is the reason why the Presidium asked
Working Group II to prepare a report on the Charter. However, the explana-
tory note covers the entire Charter and does not merely address Articles 51
and 52. The message to member states was that the Charter would not extend
the Union’s competences or powers. Thus, the Convention’s proposals would
not, as Jack Straw put it in remarks addressed to the House of Commons, ‘alter
the fundamental constitutional balance between the Union’s institutions
and the member nation states’.10

The issue of ‘taboo’ subjects had already arisen prior to Nice in the context
of taxation, the environment, social justice and matters pertaining to the
second and to the third pillars. As regards timing, one must remember that
not only was time at a premium but also, unlike in the case of the IGC, the
Convention was mandated to come up with a text, and not simply, as in the
case of the travaux préparatoires of Nice, to indicate and propose a host of
options for reform. Notwithstanding this, the tactical advantages of forcing
the pace must not be underestimated, and neither should the tactic of
agenda setting in a time-limited context. Other previous examples of tight
chronology, arguably bulldozing potential for dissent by member states, can
be seen in the Commission’s timetable for the completion of the internal
market, and the brinkmanship of negotiating institutional reform prior to
the Nice summit in 2000.

There were underlying tensions and signs of dissent in the final reports of
the working parties, where reference was often made to what ‘some felt’,
instead of talking of majorities versus minorities. Of course, at times dissent
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was vociferous, as reported by the press and the media.11 But dissent was nei-
ther effective nor far-reaching, leading one to wonder just how this can be
squared with the attempts to foster open debate in the name of democratic
legitimacy. Time to express one’s opinions in the Convention was extremely
limited, each delegate being allowed interventions of no more than two or
three minutes.

There was, however, a diversity of approaches to constitutionalism as a
whole. This diversity reflected national and professional views regarding
constitutionalism and the idea of a constitution as a political and/or legal
document and as a political and/or legal process. The absence of a common
terminology to describe it is notable. This leads one to wonder to what
extent legal and political elites sometimes spoke at cross purposes. There was
also a diversity of political ideologies. Members of the Convention, such as
the MEPs, national parliamentarians, government representatives, political
caucuses such as the European People’s Party, the Socialists, the Liberal Party
and so on, vehemently differed on the model of liberalism upon which the
European project ought to be based. Thus, for example, the working group
on economic governance illustrates the divergence between the neo-liberal
Anglo-Saxon approach and those who espoused an approach which supported
greater integration of economic policy regarding the euro. Indeed, this was
reported as being one of the first major impasses of the Convention.

In the past, the divergences and inherent ambiguities of the debate con-
cerning the European integration project have been addressed within the
context of a discussion of legitimacy. The problem has been seen in terms of
the need for wider participation: ‘A more open and wider process of consult-
ation and information, even one which reveals the divisions over the nature
and direction of European integration today, needs to take place, instead of
one which is confined to self-selecting groups and elites.’12 The key phrase
for the purposes of our analysis is ‘even one which reveals the divisions’. It is
precisely this that has been mostly neglected, also because the question of
the divisions of views and values is a moving target – nonetheless, this is a
question that needs to be taken seriously as part of the analysis of the process
of constitutionalisation. In the Convention, as we have seen, the major dif-
ference of opinion was between those who wanted the Constitutional
Convention to limit its role to reforming the acquis communautaire, and those
who wanted it to mobilise the consent of the European citizens around a set
of shared values. In the event, such a divergence ended up by creating a fun-
damental ambiguity over the function of the Convention itself.

Simplification and the constitutional debate: 
the case of EU citizenship

Whether as part of the reform process or of the construction of consent, the
main aim of the Convention as indicated by the Laeken Declaration was,
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ideally speaking, an exercise in simplification, thereby reducing the state of
alienation of the EU citizen vis-à-vis the Union. In this respect the Convention
arguably mystified more than it simplified by either saying too little (about
practical, day-to-day implications for the citizen concerning the adoption of
a European Constitution) or too much (as in the case of the plethora of legal
instruments proposed as part of the simplification exercise) or nothing 
whatsoever (as on questions of access to justice for EU citizens, standing
requirements, legal aid and so on) (Constantinesco, 2004: 223).

Reminding EU citizens that they are rights bearers is one thing. Translating
such a status in real terms is quite another, particularly as the more rights
instruments are available, the more confusion there is. Indeed, in the Con-
stitutional Treaty there is a plethora of rights instruments, which makes its
rights architecture somewhat unclear. The relative silence concerning access to
justice is regrettable as substantial reform of the judicial system of the Union
is arguably part and parcel of the EU’s constitutionalisation process (Alonso
Garcia, 2002: 507). The rules on locus standi or standing for direct actions
before the European Court of Justice and the Court of First Instance are defi-
cient. There are no provisions regarding legal aid, and the extent and degree
of justiciability of the rights contained in the Constitutional Treaty are
unclear. Whereas the European Court of Justice was represented in some of
the meetings of the Convention, national judges were not involved. This
omission is worrying, particularly as it is these judges who will be respons-
ible for the implementation of the Treaty if and when it is adopted, just as
they are already partly responsible, alongside member state public officials,
for the recognition and implementation of the acquis communautaire. Here
also, the Convention omitted to address the need for legal measures regard-
ing implementation or monitoring at great length, despite the reference to
‘effective and better implementation of Union objectives and priorities’ in
the Laeken Declaration (Lenaerts and Desomer, 2003: 114); something that
is in keeping with the tradition of procedural issues evolving on an ad hoc
default basis, as in the case of European administrative law (Cassese, 2003:
104), as opposed to constitutional design (Gnes, 2001: 524). Thus, questions
such as the extent to which the Constitution constructs the citizen or whether
the Convention was a testament to the emergence of a European people or
demos, whilst not meaningless, must be approached with caution. In fact,
the citizens’ presence in and around the Convention was one characterised
by absence, except for the players in the Brussels lobbying circuit. Furthermore,
as more extensively discussed in Chapters 5, 8 and 9, the lack of information
about the constitution-making process within and outside the Convention
proceedings left much to be desired in terms of transparency and, by extension,
accountability. One needs only to be reminded of the Convention’s Futurum
website, which, particularly towards the end of the Convention, was flooded
with too much information, something that made its usefulness questionable.
The role and influence of the Presidium in shaping the proceedings, as also
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discussed in Part II, was probably too great and it still remains to be clarified.
For instance, at times, the Presidium proposed innovative measures on which
it refused to comment. Other times, it included amendments proposed by
delegates with neither discussion nor justification.13 Thus, the absence of the
citizen, the relative lack of information, and the power of the Presidium in
shaping and moulding the agenda suggests that arguably the Convention’s
contribution to citizens’ empowerment was limited.

This may become clearer when looking at the issue of free movement,
which goes to the heart of EU citizenship, and on which there was a great
deal of activity outside the Convention, namely by the European Commission
and the Council as well as the Court of Justice. It is difficult to say whether
these institutions were inspired by the Convention. It is, however, clear that
as part of the intricate work of reform undertaken by the Convention, little
attention was paid to the minutiae of citizenship rights such as free movement
and in particular, the implications inter alia for social security, pensions and
health care. It is arguable that other EU and national institutions have greater
capacity (financial, informational, organisational and institutional resources) to
do this. Indeed, this is particularly so in the case of the European Commission,
the European Parliament and the Court of Justice (Oliver and Roth, 2004: 407)
which have, to some extent, pioneered the process of addressing the minutiae
of EU citizenship. These institutional actors command resources which bear
little or no comparison with the Convention in addressing the detail of the
citizenship provisions. More importantly, they benefit from experience and
time. Their respective experience was not, however, consolidated. Indeed, their
contribution to the Convention was severely limited not least by the agenda,
the framing and maintenance of which was greatly influence by the Presidium.
One is reminded of the Presidium’s habit of providing a commentary to 
the skeleton drafts of the Constitution, and the way in which it would, for
example, remain silent about many new innovative provisions of consider-
able importance. The early warning mechanism which was incorporated in
the new text of the subsidiarity protocol is a case in point. Accordingly, before
the adoption of legislation, the Commission must send proposals to national
parliaments for a subsidiarity and proportionality ‘audit’ in order to check
whether the Union is better placed to achieve the policy in question. The inno-
vation introduced by the European Constitution regarding the early warning
mechanism is that it allows national parliaments six weeks to consider Com-
mission legislative proposals. Indeed, if one-third of national parliaments
object to a proposal, the Commission is obliged to review it. It is arguably not
a very strong mechanism in legal terms, but it does contain considerable politi-
cal weight and thereby worthy of inclusion in the Presidium’s commentary.

From the examples above, it may be evident that the Convention was given
neither the time nor a sufficiently broad mandate to address issues which,
though they might not strike the ordinary citizens as being of immediate rele-
vance to them, are crucial to the realisation of EU citizenship. Arguably, these
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are issues on which it was thought that the status quo is sufficient. However,
the opportunity to create an effective communicative interface amongst
institutional and extra-institutional actors at the national and supranational
level regarding EU citizenship was lost, something which is regrettable.

Looking at the issue of EU citizenship, one may wonder whether the EU’s
‘constitutional moment’ failed to promote a proper constitutional debate. If
indeed it failed to do so, one may wonder where else the ‘real’ European con-
stitutional debate does take place. Looking at the Convention ex-post, one
may suggest that, at least from a legal perspective, the law maintains a piv-
otal role as part of the European integration process, and that on some cru-
cial issues such as citizenship the ‘living law’ of the EU was only partly
affected by the Convention.

Spill-over effects

Central protagonists of the real constitutional debate in the EU are undoubt-
edly the judges and in particular, the European Court of Justice. The European
Court of Justice has been a driving force of the European integration process
(Stein, 1981; Burley and Mattli, 1993; Poiares Maduro, 1998; Stone Sweet,
2000). It has also been assisted by lawyers and national judges who have con-
tributed to the development of the legal integration process according to
their means, and to serve the ends dictated by their case load. This has created
a type of ‘spill-over’, the dynamics of which have fed back into the wider
political environment (Stone Sweet and Brunell, 1998: 64).

The European Court of Justice, for instance, has had a key role on the evo-
lution of EU citizenship. In some policy areas, many of the decisions the Court
has taken have been far-reaching, as in the case of cross-border access to
social security, health care and education (Van Der Mei, 2002). The implica-
tions for member states, EU citizens and denizens are considerable, though
at times rather confusing, since the free movement provisions, as already dis-
cussed in the previous section, are highly complex. Anyone who is familiar
with the free movement provisions will testify to the maze of provisions
which are highly detailed and cumbersome to navigate, particularly in the
context of cross-border access to welfare. Not only is it impossible for the citi-
zen to understand what their rights are, it is also difficult for national public
authorities to grasp the extent of the duties which arise as a consequence of
the free movement provisions. It is also difficult for lawyers and judges who
have to deal with the provisions. Errors can be costly to particular individuals,
who stand to lose out on social welfare provisions and pensions. Moreover,
public authorities can be sanctioned for failure of implementation or faulty
implementation of the acquis de l’Union.

The citizens as well as legal and administrative elites are all too often faced
with a labyrinth of legal minutiae, which are often both contradictory and
uncertain. Indeed, an exercise in simplification would have been worthwhile.
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The Convention omitted many of these issues, something which is regrettable
not least because it could have included them as part of its detailed reform work,
as well as being seen to bridge the gap between the citizen and the Union, in
both symbolic and substantive terms, very much in keeping with the spirit
of the Laeken Declaration. Whereas EU competence as regards free move-
ment is widely defined, given that it is framed under the aegis of the internal
market, many of the consequences which arise from free movement, such as
the impact on social welfare systems of the member states (concerning, for
example, access to social security, health care, education), are such that they
were addressed in more modest terms by the Convention, so to respect 
the sensitivities of the member states. Moreover, there appears to have been
an understanding amongst the conventionnels, arguably generated by the
Presidium, that the acquis communautaire should not be tampered with, though
accounts of this tend to vary (Stuart, 2003). It is certainly the case, however,
that the acquis was treated with deference.

As previously noted, the free movement provisions are key components of
EU citizenship, something which has been recognised by the ECJ. Furthermore,
the European Commission championed their simplification throughout the
duration of the Convention. For its part, the Constitutional Treaty contains
provisions in Parts I, II and III, which act as a restatement of the general right
to free movement for EU citizens.14 If the Constitution ever enters into force,
the wording of Article 18 (1) EC will be restated within a dimension which
emphasises the fundamental rights character and the direct effect of the
right of free movement. Generally speaking, the Constitution does little to
alter the status quo regarding the free movement provisions. Even the autho-
risations to enact secondary law, such as European laws or framework laws
regarding inter alia passports, identity cards, residence permits and social
security or social protection may only be adopted on the basis of unanimity
in the Council after having consulted the European Parliament (Article III-9).

The innovations that were discussed in very general terms in the Convention
have, however, been implemented through the ‘ordinary’ means of the com-
munity method by the Commission (Scheuing, 2003: 744). The Convention,
to some extent, created a catalyst for the generation of secondary legislation
in an area that has traditionally been highly contested. This was not a sim-
ple coincidence, since it was in May 2001 that the Commission adopted a
proposal for a comprehensive new directive designed to streamline the existing
provisions for the right of free movement of Union citizens.15 This proposal
had already been announced in 1993 and was eventually submitted to the
Council in July 2001, with the Commission amending the proposal in April
2003 in pursuance of the first reading of the European Parliament. The
Council finally adopted a common position in December 2003.16 In effect,
the Council proposes to replace the nine directives on the free movement of
Union citizens by a single directive, which contains a number of innovative
measures. In particular, if a Union citizen has resided legally and continuously
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for five years in the host member state, he or she shall have the right of per-
manent residence. The proposal covers citizens as well as their family members
which includes registered partners (if the host member state regards registered
partnerships as being equivalent to marriage). The Council also drew inspir-
ation from the ECJ’s decision in Grzelczyk in stating that Union citizens and
their family members shall have the right of residence as long as they do not
represent an unreasonable burden on the social assistance system of the host
member state.

The potential impact of this kind of legislation on national legal and
administrative cultures is considerable and constitutes a significant chal-
lenge to member state sovereignty. One is reminded of the transfer of asylum
policy to the first pillar subsequent to the Treaty revisions introduced at
Amsterdam, which substantially Europeanised member state competences
regarding immigration to the extent that asylum policy was included under
the aegis of free movement (Monar, 1998; Hailbronner and Thiery, 1998;
Marschang, 1998; Guild, 1995). The realisation that there is an impact of free
movement of citizens on national regulations concerning immigration as
well as naturalisation laws was more gradual. In the case of Germany, for
example, many commentators have only recently started to realise the extent
to which the Foreigners Law or Ausländergesetz has been Europeanised. This
area has traditionally been a source of conflict, particularly regarding regula-
tions concerning spouses of EU citizens who are third country nationals
(Alber, 2004: 313). The Ausländergesetz emphatically denies rights of residence
to this category of individuals. EU policy concerning third country nationals
is, however, less coherent, providing room for interpretation, and giving rise
to new tensions between EC and national laws.17 The Convention could
arguably have clarified matters pertaining to the practice of citizenship in
connection with the free movement provisions. It chose not to go into too
much detail, possibly because of the likelihood of conflict between member
states which might not have been reconcilable or might have created diffi-
culties in reaching consensus on other issues.

As we can see, although the Commission was marginalised in the Conven-
tion experiment, it maintained its role as one of the key players in the con-
stitutionalisation process. Much of the legislation that was pushed through
via the community method throughout the duration of the Convention had
some spill-over effects. Another interesting example is the coexisting policy
development of pan-European research initiatives as part of the European
Research Area (ERA) funded by the European Commission’s 6th Framework
programme, which was framed by the twin objectives of employment and
competitiveness in the EU.18 Prior to the amendments to the constitutional
text introduced at the Naples summit by the Frattini draft, Article III-146
concerning technological research and development included a reference to
encouraging the Union to become more competitive at ‘international level’,
which was arguably framed in intergovernmental terms. The Frattini draft
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dropped this reference to the development of international co-operation
altogether, and placed the Article on the ‘firmer’ footing of the community
method, by making references to the internal market. This was ‘firmer’
ground, to the extent that the closer policy initiatives are to the achievement
of the internal market, the more extensive EU competence is framed and by
extension the less need there is to obtain unanimous approval of research
programmes funded by the Union. For its part, the Article refers to the circu-
lation of researchers, scientific knowledge and technology and the competi-
tiveness of industry.19 Moreover, the Frattini draft contains references to 
the necessity of implementing measures for the European Research Area,
which were not included in the original draft Treaty but are almost 
verbatim from the European Commission’s policy and legislative documents,
which came to the fore in the context of the moratorium on stem cell
research.20

The constitutional debate surrounding the European Constitution must
therefore be understood holistically, that is to say in the wider context of
both the community method and the intergovernmental process. Not only
does it surface at the level of the ‘top down’ community method, but it also
arises in an altogether more nuanced manner through implementation, since
this is vital for ensuring that rights and duties contained in the acquis de
l’Union do not become insignificant, something which would undermine the
rule of law and by extension erode the trust of the citizens towards the law.
How else, it might be argued, might the gap between the citizen and the
Union be bridged than through ensuring effective implementation of the
acquis? Such a more nuanced and holistic approach to EU constitutionalism,
which gives due prominence to the effective implementation of the acquis,
has clear ramifications for the future of the European Constitution to the
extent that it goes some way towards ensuring that it does not become a
‘paper tiger’. Whereas echoes of these sentiments are visible in the Laeken
Declaration, they seemed to disappear from the main deliberations of the
Convention, except implicitly in some of the rare discussions concerning
access to justice, to which it is interesting to turn in order to see another
aspect of the way in which the ‘constitutional moment’ of the Convention
and the European ‘living law’ interacted (or failed to interact).

Access to justice and the Convention’s limits

Strictly speaking, debates concerning access to justice in the EU are a rarity.
There are few references to it in the Treaties; moreover, it is not the foremost
consideration of either national or supranational policy-makers. Little time
was accorded to justice during the Convention, which is a curious omission
given that it is a central component of the relationship between the citizen,
the EU and the public authorities of the member states. Discussions concerning
access to justice have tended to frame the issue too narrowly and superficially,
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both in the context of scholarship and also at the coal-face of policy-making
and implementation. The community of legal scholars concerned with
European integration have largely focused on remedies and sanctions in a
framework in which socio-political considerations and constraints posed by
the ‘living law’ are mostly absent (Szyszczak, 1996; Biondi, 2000; Chalmers,
1997: 167). The tensions posed by access to justice have, more often than not,
been framed in the quantitative terms of the excessive case load of the ECJ.

Access to justice should be distinguished along the following lines: first,
how a plaintiff has access to a court; secondly, the interaction with the actual
phase of judicial deliberation; and thirdly, the consequences of the judgement
(implementation, monitoring, compliance, enforcement mechanisms). Each
of these phases is dependent on resources (financial, informational), cap-
acity (institutional, personal) and co-operation (of public authority officials,
legal, political and business elites). They each contribute, in their own way,
and according to their own constraints, to generating trust, that is to say, to
produce compliance on the part of the citizens towards the law, in this specific
case to the acquis de l’Union. Let us consider each of these issues in turn within
the European context.

The European Court of Justice has contributed to the development of access
to justice through its decisions concerning the preliminary reference proced-
ure (Article 234 EC), infringement proceedings (Article 226 EC) and admin-
istrative adjudication (action for annulment according to Article 230 (4) EC)
and failure to act under Article 232 (3) EC. The difficulties associated with
these provisions have tended to focus on standing or locus standi, which the
ECJ has tended to construe narrowly and, at times, inconsistently (Arnull,
2000). The inconsistencies have tended to arise in circumstances where indi-
viduals, whilst not being addressees, were nonetheless affected by a given EC
act. They were, however, precluded from challenging the act under Article
230 (4) EC, because they did not satisfy the so-called Plaumann test.21 The
introduction of the principle of effective judicial protection was developed
under the aegis of an opinion by Advocate General Jacobs in his opinion in
UPA,22 and it was this that was drawn upon by the members of the Convention
in drafting a number of provisions of the European Constitution.

Once the admissibility criteria have been fulfilled the second issue arises,
namely, the judicial proceedings of the European Court of Justice, which
favour actors who are at ease with the context in which it operates, that is 
to say, a juridical environment which is multi-national, multi-lingual and
multi-‘jurisdictional’. It is a culturally diverse legal sphere. It is one in which
the working language is French, there are no dissenting opinions, and the
judgements reflect the rich tapestry of juridical rules, principles, customs
and etiquette drawn from the diverse legal traditions of the member states.
Indeed, it is a melting pot of legal reasoning (Mancini and Keeling, 1995).
Generally speaking, lawyers who are able to navigate the expansive and
complex body of European Community law by force of habit are few – though
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that is likely to change given that EC law is now a compulsory part of legal
education in most EU member states, either in its own right, or as a compon-
ent of a variety of subjects, such as Employment, Commercial, Environment,
Constitutional and Administrative Law. However, mere knowledge of the
acquis is not enough, it must be mastered in practice. Working knowledge of
the acquis gained by the rough and tumble of legal practice which includes
submissions to the European Court of Justice is possessed by few legal prac-
titioners. Indeed, in the United Kingdom, most ‘European Work’ is referred
to specialist law firms in London, who in turn refer the cases to a handful of
barristers’ chambers. This is also true in other member states. In Italy, for
example, it has been noted that the closer the administrative tribunals were
to Rome, the more recourse was made to the EC Treaties and in particular to
the preliminary reference procedure (Gnes, 2001). Several empirical investi-
gations exist concerning the preliminary reference procedure (Stone Sweet 
et al., 1998). There is no doubt that further investigations of this kind are
needed, particularly regarding the legal instances across the entire legal spec-
trum (that is to say, across the multi-levels of courts and tribunals) and not
just the higher courts, particularly in view of the consequences of the Köbler
decision of the European Court of Justice.23 Accordingly, lower national
courts enter into the fray of adjudication concerning damage caused to 
individuals by infringements of Community law which includes assessing
alleged infringements of their own highest national courts. Future research
agendas must also take into account the need to monitor the practices in the
new member states. The data which has been compiled so far reveals that
access to justice by EU citizens is a question of ‘hit or miss’, that is to say,
much depends on whether their legal representative is conscious of the
European dimension of the legal complaint, or indeed is able to ‘create’ a
European legal dimension as part of innovative legal reasoning.

As regards the third issue, namely, implementation, it has generally been
addressed in an ad hoc manner by a plethora of institutional actors in a 
variety of policy spheres. Most models of implementation of the acquis have
focused on compliance, the monitoring of which has tended to be affected
rather sporadically, emphasising specific policy areas, such as the internal
market, EU environment policy (Levy, 2000; Jordan, 1999: 69), competition
law, anti-discrimination, and fundamental rights. Implementation of the
acquis is rendered complex by the disaggregation of sites of legal, political
and administrative authority across national, supranational and inter-
national lines, which arises as a consequence of implementation of EU policy.
We are faced by a multi-level ‘network of interrelationships’ existing between
the different instruments and actors (McCrudden, 2000: 499) particularly 
in the case of comitology (Joerges and Vos, 1999; Dehousse, 2003: 135) and
in the role that European agencies play in the European administrative space
(Chiti, 2000). Not only is the system opaque but it lacks accountability, the
implications of which are mainly two-fold. First, its credentials concerning
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democratic legitimacy are questionable. Secondly, a system which is opaque
and lacks accountability is one which is unable to provide legal certainty. 
In order for rights, duties, interests and obligations to be relied upon, their
content and their articulation must be clear and transparent, that is to say,
capable of being understood and of being enforced, an issue which has been
addressed primarily by the European Court of Justice.

The principle of effectiveness has been recognised as a general principle of
Community law by the Court of Justice (Tridimas, 1999).24 It is also referred
to in the Treaty (Article 226 of the TEU) and has been incorporated in the
Constitutional Treaty, notably in Articles I-28 (1) and II-47. We know little
about what actually happens in practice given that we do not have the
means to monitor this effectively. Substantive issues concerning effective
implementation were not at the forefront of the concerns addressed by the
delegates of the Convention, nor were they central to the deliberations dur-
ing the intergovernmental conference. For their part, legal scholars have
omitted to address the issue in detail. It has been the European Court of
Justice which has championed the cause, albeit more by implication, as part of
its decisions on inter alia state liability and infringement proceedings, than
directly. By contrast, the importance of monitoring has been recognised in
certain policy areas such as the enlargement process, anti-discrimination,
competition law and fundamental rights. It is difficult, however, to evaluate
the data properly, given the different mechanisms of implementation, moni-
toring and enforcement which exist in a variety of legal and administrative fora
across regional, national, supranational and international lines. Further-
more, whereas the data gathered may be indicative, it is by no means conclu-
sive about the general trends concerning implementation of the acquis, a
legacy which the European Constitution will have to come to terms with, if it
is eventually ratified.

Access to justice per se was not addressed by the Convention in great detail,
apart from the incorporation of a right to an effective remedy contained in
Article II-47, which refers to ‘effective access to justice’. However, there were
other issues that were relevant to access to justice, namely, simplification,
the incorporation of the EU’s Charter of Fundamental Rights, and the possi-
bility of extending the jurisdiction of the European Court of Justice. Moreover,
the recalibration and reconfiguration which the European Constitution will
engender between the sources of rights and duties also impacts upon those
actors whose duty it is to interpret and implement constitutions, namely,
judges who in this context are key actors to the extent that they are ‘duty
bound’ to enforce Community law, under the aegis of Article 10 EC. This has
been taken up in Article I-5 (Relations between the Union and the Member
States) of the Constitutional Treaty, which formulates the ‘duty’ in terms of
the respect of the national identity of the member states, of the principle of
loyal co-operation and mutual respect, and of member states’ duty to guar-
antee the fulfilment of those obligations flowing from the Constitution, or
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resulting from the acts of the institutions of the Union (Temple Lang, 1997,
1998, 2001). There is no explicit mention of a ‘duty’ to enforce Community
law, nor does this appear in the subsequent Article dealing with the primacy
of Union law. However, it can be deduced and derived from the case law of
the European Court of Justice such as, for example, the duty to protect
Community fundamental rights in the sphere of Community law and the duty
to refer questions concerning validity of Community law to the European
Court of Justice.

More fundamentally, from the point of view of the work of the Convention,
there are three key dimensions of access to justice in the EU that one should
consider, namely: clarity, consistency and coherence. The key to clarity is the
simplification not only of the Treaties, but more generally, of the acquis as a
whole. Consistency refers to the interpretation, development and recogni-
tion of the acquis by institutional actors, notably by the European Court of
Justice and by the national legal and administrative authorities. Coherence
refers to the acknowledgement of the multi-dimensional and levels across
which the rights of citizens are recognised. The importance of institutional
balance, in particular the development of a matrix of courts which is able to
deal with the plethora of judicial decisions, must not be overlooked. This
was, to some extent, already recognised by the Treaty of Nice with its intro-
duction of inter alia judicial panels, even though some have argued that this
does not go far enough (Ziller and Lotarski, 2003: 67). Indeed, the impact of
EU citizenship is particularly pronounced in connection to member states’
administrative authorities, which for their part, may not always have suffi-
cient capacity (informational, resources, personnel) to reconcile the tricky
relationship between the EU citizen, the Union and those national institu-
tions which are responsible for recognising and implementing European
rights, duties and obligations. In addressing the issue of simplification the
Convention implicitly touched on important aspects of access to justice, but
without, however, tackling the issue directly. From this perspective, its influ-
ence on the EU ‘living law’ remains limited.

Conclusion: the role of elites

As has already been argued, judges of both the European Court of Justice and
national courts have been key actors in the European integration and consti-
tutionalisation process. The ‘creation’ of the EU citizen as a rights holder
evolved prior to the Maastricht Treaty EU citizenship provisions, albeit on an
ad hoc basis. The European Court of Justice has been pivotal in ‘constructing’
the identity of the citizen as a rights holder, resorting, at times, to ‘dressing
up’ legal rights as either fundamental or human rights (Nic Shuibhne, 2002:
179). From this perspective, it could be maintained that the impact of the
Constitutional Convention on EU citizenship has been minimal, at best purely
or merely symbolic. As this chapter has tried to argue, however, symbolism
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is revelatory. Both the Convention and the Constitutional Treaty have rendered
the rights dimension of EU citizenship more visible. Yet, just as symbolism
can reveal, it can also conceal. In this case, what was revealed – or consoli-
dated – was the identity of the citizens as rights holders. But the Convention
experiment was less decisive on the mechanisms by which these rights hold-
ers could ‘realise’ their own identity, and in particular, on the intermediation
that legal and administrative elites offer for the defence of citizens’ rights.

It is clear that given the role of national administrations in the recognition
and protection of rights arising from the acquis de l’Union, a recalibration and
reconfiguration of elites’ duties entails a certain degree of reconditioning, or
‘social mobilisation’ (Inglewood, 1990). It is difficult to predict how national
elites will respond to a European Constitution. Are we seeing the emergence
of cross-European elites and the emergence of a common way of looking at
constitutions, constitutionalism and constitution-making? It is difficult 
to say. What is clear is that there are split loyalties, not only to the state but
also to legal disciplines. Much depends on how national elites perceive the
challenge posed by European law to their own national legal systems. The
supremacy debate in the European integration process was revealing of ten-
dencies that presumably will arise in relation to the European Constitution
(Slaughter et al., 1998), as has already been demonstrated during the halted
ratification process. Rights were central to the supremacy debate, and indeed,
the primacy clause of the Constitutional Treaty does little to address the
heated debates amongst jurists in the Union (Craig, 2003; Dougan, 2003).
Echoes of these debates surfaced during both the Convention and the not
yet concluded ratification phase in those member states where the supremacy
debates were most contested.

The ‘living law’ generated by the Constitutional Treaty is reliant – and
arguably overly reliant – on elites operating in the realm of national and
supranational bureaucracies, who exercise their competence (and arguably
also their incompetence) in a variety of spheres (the law, politics, com-
merce). This gives rise to professional profiles amongst the elites, which are
of a particular nature. That is to say that there is a certain kind of legal, polit-
ical and business elite who know how to ‘play the system’. The question is
whether their influence is excessive and if so, what can be done in order to
constrain and contain their domination. After all, as is repeatedly stressed in
EC competition law, it is not a dominant position in itself that is questionable,
but its possible abuse. A constitutional framework which maintains an insti-
tutional balance is one which arguably provides ‘checks and balances’ for
dominant positions to be constrained. In other words, the role of institu-
tional and indeed extra-institutional balance is crucial. Indeed, the importance
of institutional balance must be stressed in connection with EU citizenship
provisions. However, the significance of the institutional balance must not
be overestimated just as constitutionalism must not be overburdened with
expectations which it may not be able to satisfy. The events following the
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Convention show not only how European constitutionalism played back to
politicians, but that the Constitution was mainly an elite political project.
Moreover, many actors, such as economic actors, though key to the process
of European integration, have repeatedly undercut the European constitu-
tional framework, since they have a limited interest in it. In this sense the
Convention was never the exclusive place for the ‘real’ constitutional debate.
Locating the ‘real constitutional debate’ is a bit like abandoning guide books in
search of the ‘real’ country. The ‘real’ country of the European Constitution is
the one that will eventually emerge from the ‘living law’ of the European
Union.
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In this concluding chapter, we focus our attention on the Convention’s
political impact. This can be assessed, first and foremost, on the basis of what
has become of the Draft Constitutional Treaty prepared by the Convention.
But, as argued in other parts of this book, there is more to the Convention
experiment and to the whole debate surrounding it than the mere approval of
a ‘documentary’ constitution. A proper assessment of the Convention can only
be done within the broader context of the ongoing process of constitution-
making in the EU.

Part of such an assessment has already been conducted in the previous
chapters. In Part I we provided the normative context within which to judge the
Convention, and we did so by emphasising both the tension and the interplay
that there is between some specific defining ‘moments’ of constitution-making
and the more processual way in which constitutional arrangements are estab-
lished and developed. The same theme has been explored, but from a more
legal perspective, in Chapter 11, where it was suggested that, although trail-
ing behind the development of the EU ‘living law’ on a number of important
issues to do with citizenship, the works of the Convention offered a point of
reference for both EU legislation and judicial activity.

The chapters in Parts II and III have offered a more sustained assessment of
the workings of the Convention, exploring the ways in which the Convention
experiment represents a new turn in EU constitutional politics. This is partly
as the result of a redefinition of representation in the EU constitution-making
process, in so far as the Convention provides an institutionally more differ-
entiated membership than the IGC. But it is also an effect of the greater
openness in the working methods that the Convention was meant to have,
both in terms of greater transparency and greater inclusion. These virtues of
the Convention experiment are not, however, unmitigated. As our analysis has
shown, the workings of the Convention have been characterised by a funda-
mental ambiguity of purpose, and by half-fulfilled promises. The Presidium,
and the role that this (and particularly its president) has played throughout
the proceedings, has often been pointed out as either the manifestation or
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the cause of the Convention’s limits in giving a new direction to constitution-
making in the EU. In many occasions, the Presidium acted as the practical
reminder that the Convention worked under the shadow, so to speak, of 
the IGC, whose responsibility it was ultimately to approve the text of the
Constitutional Treaty before it was put to ratification.

In this respect, it is useful to remember that, although the Convention
contributed to a shift towards a more supranational direction in constitution-
making, the overall process was still finely balanced between this and the
intergovernmental method. The political impact of the Convention experi-
ment needs therefore to be judged from different perspectives, taking into
account both its more narrow function as a ‘drafting body’ for the IGC, but
also its more ‘democratic’ functions as expression of more general European
public opinion.

In this chapter, we analyse the Convention’s achievements from three dif-
ferent perspectives. First, we enquire about the Convention’s impact as a
drafting body, by looking at how the draft agreed upon by the Convention
was received by the IGC. In doing so, we concentrate on the institutional
issues, which turned out to be at the centre of the final phase of the Convention.
The Convention itself only managed to reach unstable compromises on
these issues, so that they were partly renegotiated by the IGC, in some cases
reversing the Convention’s agreements, in spite of the fact that these had
been reached through a supposedly more democratic and transparent process.
Secondly, we look at the ratification process, and particularly at the reasons
for the defeats of the Constitutional Treaty in France and the Netherlands. In
this respect, we ask the question of whether the way in which the Convention
worked was in some way relevant to the negative result of these referendums,
and therefore what, if anything, could have been done to prevent such an
outcome. Finally, we consider the general significance of the Convention
experiment in relation to the process of European constitutionalisation and
to the current phase of political integration.

The return of intergovernmental politics?

The institutional conundrum

As already suggested, the uneasy transition from the Convention to the IGC
phase was dominated by persistent disagreements on institutional issues. We
therefore start from a general appraisal of the institutional question, and of
how it was framed as part of the Convention experiment. The basic institu-
tional structure of the EU is normally represented as a ‘triangle’ consisting of
the European Commission, the Council of Ministers and the European
Parliament (Höreth, 2004). Although this structure has remained basically
unchanged since it was adopted at the time of founding the European
Communities, it has required a continuous readjustment, to maintain a certain
inter-institutional balance of power, which has repeatedly been ‘disturbed’,
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partly due to the proliferation of ‘lesser’ institutions and the creation of new
decision-making practices at the margins of this core structure, but also by
successive enlargements. Some of the tinkering has taken place in the evolu-
tionary development of the EU, mostly driven by the combined dynamics of
deepening and widening. The main rationale behind institutional adaptation
has usually been couched in terms of efficiency and effectiveness, but increas-
ingly and especially since the 1990s, issues of legitimacy have been invoked
to argue for improvements both in the delivery of policy output and in the
organisation of popular input (Schönlau, 2005). The question of getting the
institutional design ‘right’ has thus become one of the core challenges for
the continued existence and development of the European project.

It is no surprise, therefore, that amongst the more than sixty questions
listed by the Laeken Declaration (European Council, 2001) as the basis for
the work of the Convention, there were a significant number concerning the
reform of the EU’s basic institutional structure, including the three central ones
on which the Union’s internal balance of power mostly depends: the weight-
ing of national votes under qualified majority voting (QMV) in the European
Council; the scope of QMV (also known as the ‘national veto’ issue); and the
size and composition of the European Commission. Besides their obvious
institutional importance, in the course of the debate, these three questions
acquired an increased symbolic relevance, for they became the test case for
issues of national sovereignty and of relative power within the European Union.

Indeed, QMV came to epitomise the very challenge to national sovereignty
contained in the idea of European integration itself, while issues such as the
weighting of votes, the use of a double majority system, and the size and compos-
ition of the Commission became the touchstone for the relationship between
large and small states in the Union. In this way, issues of institutional efficiency
and fairness became overloaded with issues of power and national pride.

These were not, however, the only institutional issues that the Convention
had to confront. Under the broad headings of ‘bringing the institutions closer
to the citizens’ and making the Union (institutionally) better able to shoulder
its ‘global responsibilities’, the Laeken Declaration also contained a number
of other questions with strong institutional implications, such as the role of
the European Commission, how its president should be elected, the func-
tioning of the co-decision procedure, the way in which the European Parliament
is elected, the composition and functioning of the Council of Ministers, the
issue of the rotating presidency, and the prospect for new institutions (such
as a third chamber). In fact, as some of the chapters in Part III also indicate,
a widespread perception was that issues of institutional design dominated
the Convention. This was perhaps the product of the fact that they seemed
to be more controversial, and also more widely reported by the media. In
truth, on the institutional side the Convention was hardly innovative, nor
did it suggest anything remotely radical. If anything, some of the policy-
related innovations (mainly in Part III), for example in the area of justice and
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home affairs, and issues of ‘simplification’, were more so (Magnette, 2004b).
Yet, it is true that institutional reforms offered the occasion for discussions of
general significance on decision-making in the EU, and on the nature and
scope of integration.

From the Convention to the IGC

The symbolic significance of the institutional debates may explain why the
Presidium of the Convention, and in particular its president, Giscard d’Estaing,
handled these issues rather cautiously during the Convention. Through his
power over the agenda and the internal organisation of the Convention (see
Chapter 5), Giscard tried to put a lid on the debate regarding the more con-
troversial institutional questions. On the one hand, he refused to give in to
demands from several members of the Convention to set up a working group
on institutions. His argument was that institutional questions should not be
treated in isolation, but should represent a sort of ‘horizontal’ issue to be
debated by the whole Convention in plenary sessions. On the other hand,
he deliberately delayed the discussion on these issues by postponing the sub-
mission of proposals concerning them until late in the process (Norman,
2003: 135). Indeed, it could be argued that Giscard would have waited even
longer, had it not been for the submission of a joint Franco-German proposal
in January 2003 (CONV 489/03), which included important suggestions on
the Commission president, majority voting in the Council, the co-decision
procedure, and the creation of a European foreign minister (Emmanuoulidis,
2004: 4). This fact reinforces the perception that, whether by accident or by
intention, on some important issues the Convention preferred to wait for the
member states to make the first move.

In any case, the appearance of these and other proposals in January 2003
initiated an intense debate, which became somewhat divisive as the result of
what came to be regarded as Giscard’s personal ‘coup’ on the institutional
issues, when, without prior notification, he unveiled his own draft articles
on the institutions to the other members of the Presidium, while at the same
time leaking them to a number of journalists. As Peter Norman reports, ‘(the
P)raesidium members were flabbergasted and furious’ (Norman, 2003: 223),
both in view of the breach of collegiality, and for what they considered the
‘unbalanced’ nature of Giscard’s proposals, which made the European Council
the ‘highest authority of the Union’, endowed it with an elected president to
represent the EU on the world stage, and proposed that it should report annu-
ally to a 700-strong ‘congress’ consisting of one-third members of the European
Parliament and two-thirds members of national parliaments. The new EU for-
eign minister proposed in the document would be responsible to the European
Council and to its president, and be rather detached from the Commission.
Giscard’s proposal seemed also radically inclined towards the large member
states on a number of other issues, such as the replacement of QMV with a
double majority system, with a high population threshold, or the drastic
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reduction of the size of the Commission to ‘a president, two vice-presidents
and up to ten members’ (Giscard’s draft articles 14–19, as quoted in Norman,
2003: Annex A, 343–9).

Nevertheless, the Presidium managed to tone down Giscard’s proposal
before this was put to the Convention. Its members worked hard, and appar-
ently in good faith, to find substantive agreement on a common solution on
the future EU’s institutions. They partly succeeded, even though the eventual
proposal was presented to the Convention’s plenary with a covering note
stating that the Presidium itself was divided on whether or not to maintain
the Nice agreement on three core issues – i.e. ‘representation of the European
Parliament, the definition of a qualified majority and the composition of the
Commission’ (CONV 691/03, quoted in Norman, 2003: 230). Such a division
within the Presidium, and more generally within the plenary, carried on
throughout the final phase of the Convention and beyond, as the institu-
tional provisions continued to be the key battle-ground in the final weeks of
its work. After the Athens summit on 16 April 2003, and the presentation of
the draft Articles a week later, it became clear that a number of member
states as well as many conventionnels remained unconvinced by the proposals.
In particular, the division between large and small member states became
more marked. In late March, a group of conventionnels (mainly government
representatives) from sixteen small member states had already signed a sub-
mission to the Convention (CONV 646/03), arguing for ‘one Commissioner
per member state’ and ‘against a long term elected president of the European
Council’. The size of the European Parliament, which the proposal fixed at
700, also came in for criticism from smaller member states. The cleavage
between small and big states therefore become an important element in 
the debate about institutions, marking the end of the Convention and the
passage to the IGC phase.

This also affected the style of debate and negotiations, which shifted
markedly, as discussed in Chapter 5, towards a series of increasingly frantic
cycles of debate and compromise involving different constituent caucuses
and political groups within the Convention. Inevitably, a less deliberative
and consensus-searching style prevailed, with different groups trying to
strike more traditional ‘bargains’ and ‘compromises’ in order to arrive at
some agreement. A number of important changes to the draft were thus
introduced without these being subjected to intense and detailed debate in
the plenary meetings.

In the end, an agreement was found on an institutional package which
provided for a fifteen-member Commission with a second tier of ‘junior
Commissioners’ (to come into effect in 2009, DCT, Art. I-25); a system of
double majority based on ‘a majority of Member States, representing at least
three fifths of the population of the Union’ (DCT, Art. I-24.1); an elected
‘Chair’ of the European Council (DCT, Art. I-21) with a limited mandate to
organise the European Council’s work and represent the EU abroad (without
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usurping the competences of the foreign minister); and a significant exten-
sion of QMV in the area of justice and home affairs. The final draft text set the
maximum number of MEPs at 736 (a mere technical adjustment of the for-
mula in the Nice Treaty of 732), and the minimum number per country at
four (two less than under Nice).

After three further weeks of discussion following the Thessaloniki summit,
the Convention officially handed over a draft text to the European Council
at a meeting in Rome on 18 July 2003. The handover was accompanied by 
a declaration, which claimed amongst the Convention’s achievements that
of providing Europe with stable, democratic and effective institutions:

• the European Parliament becomes the Union’s main legislature. It will
enact laws together with the Council. European legislation will be the
product of agreement between citizens’ elected representatives and States;

• the Council will have a face and a measure of durability; its President will
organise Member States’ work and will be able to plan ahead;

• the Commission, organised so as to fulfil its European role, will act as a
driving force and the main executive. It will embody the common
European interest.1

The text also called for the Italian presidency ‘to conduct the IGC at the
highest political level, so as to bring it to completion . . . in December 2003’,
something that tallied with the wish of the Italian prime minister, Silvio
Berlusconi, to use the signing of the Constitutional Treaty as a prestigious
testimonial for what he hoped was going to be a triumphal European presi-
dency. To all intents and purposes, this rather showbiz view of the IGC
proved to be hopelessly unrealistic. The very reception of the DCT by the
governments of the member states was rather lukewarm. Many saw the
document merely as ‘a good basis’ for discussion, but without feeling bound
to respect the ‘integrity’ of the text as prepared by the Convention (Ludlow,
2003). In fact, the main lines of divisions between small/medium and large
states, which had come to dominate the last phase of the Convention, 
re-emerged almost immediately as the main fault-line along which the mem-
ber states divided during the IGC phase. So, from the outset, battle lines were
drawn over the composition of the Commission (small versus big states),
and over the double majority principle (Spain and Poland, on the one hand,
and the rest, mainly France and Germany, on the other).

The Intergovernmental Conference – I

From the beginning, the problem of timing was an issue with the IGC. When
the whole process had originally been discussed, some heads of governments,
especially the British prime minister, Tony Blair, had argued for a ‘cooling
off’ period after the Convention. As we have seen, this was not in the perceived
interest of the Italian presidency, due to Silvio Berlusconi’s own ambitions,
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but it did not find much support from other member states either. In the
event, the IGC was officially opened on 4 October 2003, to allow for the
accession referendums in the new member states to take place before the IGC
itself started. It was, however, given a tight six-week schedule, in the hope
that it could complete its work by the mid-December summit.

In the view of some, the use of the time-pressure factor was a deliberate
attempt to prevent reopening the debate on the compromises reached in the
Convention, particularly on some of the sensitive institutional issues. Because
of the shortage of time, the IGC would end up concentrating on a small num-
ber of core issues, leaving the Convention draft almost unchanged. Thinking
as much, the Italian presidency circulated a questionnaire asking the member
states to make suggestions on what issues should be debated at the IGC, but
at the same time urging them to exercise restraint in their requests. This advice,
however, went largely unheeded, so that the IGC opened with a considerable
list of issues on which member states wanted to reopen discussion. Moreover,
because of the Italian presidency’s decision to run most of the conference at
the highest political level, with meetings of the foreign ministers and the
heads of states and governments, there was no possibility of weeding out some
of these issues from the agenda through preparatory meetings either at the
level of COREPER, or of government representatives (Ludlow, 2004a).

In spite of the large number of issues submitted by member states for fur-
ther discussion, the focus of attention was inevitably on the three central
institutional questions, with the one on QMV in particular seemingly the most
difficult to solve. Indeed, both the Spanish and the Polish governments
made it clear that they were unwilling to accept a change to the Nice formula.
The cleavage between ‘large’ and ‘small’ member states was also evident,
with Austria and the Czech Republic, together with Finland and Estonia, and
with the support of other small member states, insisting that the principle of
‘one Commissioner per country’ should be reinstated as part of the final text
of the Constitutional Treaty. Similarly, the issue of small countries’ minimum
representation in the EP (from four to six seats) resurfaced in the discussion
as the result of pressure from Cyprus, Malta and Luxembourg. These, and the
question of the extension of QMV, which was resisted by the British govern-
ment because of its concern to keep taxation as an exclusively national issue,
proved to be the main stumbling blocks for the IGC. Moreover, it soon
became apparent that the Italian prime minister, Berlusconi, lacked the neces-
sary diplomatic skills (and political clout) to broach an agreement on such 
controversial issues in such a short time (Ludlow, 2004a: 7).

In spite of all this, the IGC, particularly through the meetings of the for-
eign ministers, made some speedy progress on the other issues on the table,
so that by early December 2003 most of them had been resolved. On the
institutional agenda, agreement had been reached on the fact that there
would be no Legislative Council, that there should be a system of rotating
team-presidencies for the different Council formations rather than elected
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longer-term ones, that the newly created European public prosecutor would
have responsibility for investigating ‘crimes affecting the financial interests
of the Union’ (TCE Art. III-274) rather than ‘serious crime having a cross-border
dimension, as well as crimes affecting the interests of the Union’ (DCT Art.
III-175), and that there would be an ‘emergency break’ for one national par-
liament in applying the ‘simplified’ move from unanimity to qualified
majority decision-making (TCE Art. IV-444.3).

Yet the core institutional questions remained undecided and little dis-
cussed, until the Brussels meeting of the heads of states and governments in
mid-December 2003. In these conditions, there was little chance for them to
be agreed at the meeting itself, not just because of the previously mentioned
problems of leadership from the Italian presidency, but also because, as it may
be argued with the benefit of hindsight, some key member states, notably
France and Germany, may have had no strong interest in reaching an early
agreement (Ludlow, 2004a). Even though it was not inconceivable that some
form of compromise might be reached on the most vexed questions, the
respective positions became more rigid at the summit, on the one hand
because the defence of the Nice formula had acquired a symbolic importance
for Spain and Poland, and on the other hand because the German chancellor
Gerhard Schröder and France’s president Jacques Chirac sensed that ‘the bal-
ance of power within the Union was moving so decisively in France’s and
Germany’s favour that they stood to gain from a prolongation of the confer-
ence’ (Ludlow, 2004a: 14). The latter was perhaps due to the weakening of the
front of the small member states, to the UK distancing itself from the Spanish
and Polish position, and finally to the approaching negotiations on the EU’s
budget for the years 2006–13, which would indubitably shift power towards
the larger countries. In the end, the Brussels summit failed, and it was left to
the Irish presidency to pick up the pieces of the constitutional debate.

The Intergovernmental Conference – II

The IGC’s ‘second round’ took place under changed political circumstances.
By the end of the Irish presidency, the political climate in the EU inspired
greater optimism. This was due to many causes, not least a reduction of the
internal divisions over the war in Iraq, and in part to the official accession of
the ten new member states on 1 May 2004, which was widely celebrated
across Europe. The European elections held in June the same year and the
prospect of a new Commission (and a new Commission president to replace
Romano Prodi) were also seen as signs of a fresh start. Thus, it seemed that
the circumstances were more propitious for the IGC to reach an agreement
on a revised constitutional text (and subsequently move to the ratification
phase), and to deal with pressing policy issues, such as the revival of the Lisbon
agenda and the need cut a deal on the next financial perspective (2007–13).
All this made France and Germany more amenable to an agreement, even
though this required some concessions on their part (Ludlow, 2004b: 8).
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There was, finally, the not inconsequential fact of the change of government
in Spain, which de facto weakened the front in support of the Nice formula
on QMV. Although the new Spanish prime minister, Rodrigo Zapatero,
claimed that Spain was still committed to defend the Nice formula, he was
much keener than his predecessor on ending the relative isolation in which
Spain had found itself during the last months of the IGC. This left the Polish
government, weakened by a lingering domestic political crisis, even more
isolated.

The changed political conditions, as much as changes in leadership style
and in member states’ attitudes, contributed to the IGC’s successful conclusion
in June 2004. From the very beginning, the Irish presidency had tried to
limit the number of issues to be debated by drawing up a list of twenty or so
questions that were still open (Emmanoulidis, 2004: 6). The prime minister,
Bertie Ahern, had also arranged a series of bi-lateral meetings with other
heads of governments, in order to agree on a number of ‘focal points’ on
which to concentrate the negotiations at the foreign minister level. In this
way, some progress was made, though the most sensitive questions were
once more left for the concluding summit, to be held in Brussels in mid-June
2004. The latter was opened with a short document of the Irish presidency,
divided into an institutional and a non-institutional section (Document CIG
82/04, 16 June 2004). This separation was significant because it allowed for
the disentanglement of some issues and thus a more focused discussion.

Because of the intervening changes, it was possible for Bertie Ahern to start
the discussion on the institutional agenda from the position that ‘(t)he prin-
ciple of a double majority appeared now to be acceptable to everybody’
(Ludlow, 2004a: 10). The only remaining issue was therefore to find a for-
mula that would embody this principle without humiliating Spain and
Poland, who had opposed the very idea of a population threshold in QMV
throughout the previous phase of the IGC. This led to some intense haggling
over the exact percentage figures of states and population on which to con-
struct the double majority system. But more than a technical debate,
informed by the likely scenarios that might follow from the use of different
percentages, this was a debate about perceptions, since the central question
was that of saving face. In the end, the presidency’s proposal of a 55 per cent
threshold for member states, and 65 per cent of the population was adopted,
though it was further qualified by several ‘safeguards’ biased in favour of
smaller member states. These were spelled out in a declaration annexed to
the Treaty (Declaration 5 on Article I-25), setting a late starting date for the
new system (1 November 2009), and allowing sizeable minorities who reach
three-quarters of the thresholds the right to refer the issues involved to the
Council in order to find some negotiated solutions. This formula, based on a
similar mechanism known as the ‘Ionnina compromise’, which was estab-
lished in 1996 and hardly ever used, can be considered an ‘ugly compromise’
(Bellamy and Schönlau, 2004b), in so far as it complicates decision-making
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unnecessarily, making it also more rigid, but it seemed to be the only way to
avoid gridlock.

Having found a solution to the double majority issue, it became easier to
tackle the other institutional problems still under contention. On the com-
position of the Commission, the decision was to delay considerably (until
2014) the application of a new system, while departing from the less than
convincing proposal that had emerged from the Convention. The solution
adopted – instead of the fifteen-member Commission, plus a number of ‘junior’
Commissioners to ‘represent’ the other member states – was that of limiting
the number of Commissioners to two-thirds of that of the member states (after
2014), mitigated by the reiteration in a special declaration (Declaration 6 on
Article I-26) of the principle that the Commission should strive to take all
member states’ concerns (and their geographical balance) into account. The
IGC also included an ‘exit option’, according to which the European Council,
by unanimous vote, can change the constitutional provision on the
Commission’s composition. The compromise reached on this issue, there-
fore, strikes an uneasy balance between the supranational view that the
Commission is not meant to represent individual countries, and the intergov-
ernmental balance of power logic, which is reasserted by giving the European
Council the right to change the constitutional text of its own accord.

Finally, on the extension of QMV, an issue on which Britain had drawn its
‘red lines’, threatening the use of its veto power over the whole draft treaty,
the IGC proposed the introduction of an ‘emergency brake’ on a number of
issues under QMV, such as criminal law (Arts. III-270/III-271) and social secu-
rity provisions (Art. III-136.2). The ‘emergency brake’ gives a member state
the prerogative to refer the matter back to the European Council, and, if no
agreement is found, for the country to be given an opt-out. In this, as in the
case of the Commission’s composition, the solution proposed by the IGC,
when compared with that of the Convention, reinforces the ‘intergovern-
mental method’ against the ‘community method’ by de facto strengthening the
powers of the European Council.

The Treaty establishing a Constitution for Europe

On 18 June 2004, the IGC thus concluded its work. The Draft Constitutional
Treaty prepared by the Convention, and now amended by the intergovern-
mental conference, acquired the more definite status of the ‘Treaty establishing
a Constitution for Europe’, and as such was eventually signed by the heads
of states and governments and foreign ministers in a meeting held in Rome
on 29 October. Naturally, the constitutional phase was not yet completed,
for the Treaty needed to be put to national ratification in all member states.
But a first assessment of the Convention’s work can be made at this stage.
Did the Convention make a difference as the preparatory phase for the new
Treaty? How much did it influence the IGC, since the latter was not, in
theory, bound to follow the draft proposed by the former? The fact that the
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IGC made only limited changes to the draft text in the end testifies that the
Convention did exert some influence. Giscard d’Estaing famously calculated
that out of the 14 800 words of the Convention draft, 13 500 were left
unchanged (quoted in Ludlow, 2004b: 20). Admittedly, Giscard must have
referred to Part I of the Constitution only, since the entire text is much
longer. Yet, in its substance, the observation seems correct, for the bulk of
the original text did not change.

Nevertheless, if one looks at the more controversial questions on the institu-
tional structure of the EU, the observation appears to be less convincing. As we
have seen, although the Convention prepared the ground for some important
changes to the EU’s structure, pointing towards a more supranational direction,
it singularly failed to provide a text that would satisfy all member states on
such matters. As Ludlow (2004a: 3) says, the ‘Convention did not and could
not provide conclusive answers to any of the three issues [double majority,
extension of QMV and size of the Commission]’. It thus left these questions of
primary political importance to the IGC. Moreover, for all the talk of openness
and deliberation associated with the ‘Convention method’, the IGC itself man-
aged to arrive at a general agreement over the key institutional questions by
more traditional bargaining methods (Bellamy and Schönlau, 2004a), described
by The Economist as ‘arm-twisting, obfuscation and opt-outs’ (26 June 2004, p. 3).

In a sense, all this was probably inevitable. The Convention’s mandate, as
discussed in Part II of this book, was mainly that of a drafting body, without
the power or the necessary legitimacy to impose a text on the IGC, where the
ultimate power of decision-making resided. The Convention on the Future
of Europe was neither a proper Constitutional Convention nor a Constitutional
Assembly (as we suggested in Chapter 2). Yet, for all intents and purposes,
the Convention was more than a mere technical body appointed to draft the
text. Its composition was both wide and politically representative. Its methods
of work were both public and open to a certain influence. As such, the
Convention could pretend to some popular legitimacy, which put it in the
position to force some issues onto the IGC’s agenda, though not enough to
force a decision on them. Its ambiguous nature, between that of a technical
and a political body, reflects the ambiguity of the constitutional process as
discussed in the previous chapter, between the task that the Constitution
had been given to simplify the EU’s legal and political structure, and that of
providing a more symbolic basis for the Union.

So, the answer to our first question on the relationship between the
Convention and the IGC, and how much influence the former exercised on
the decisions of the latter, is a mixed one. Both in terms of methods and sub-
stance, the Convention played at best an auxiliary role to the IGC and to the
‘intergovernmental method’. But its very existence, and the way in which it
was composed and in which it worked, testify that the Convention experiment
has contributed to a marked shift towards a more supranational way of 
conceiving the constitution-making process in the European Union.
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The ratification test

The politics of referendums

The second test of the efficacy of the Convention experiment concerns the way
in which it affected, if at all, the ratification process. Since one of the reasons
for setting up the Convention was to enhance mobilisation as part of the
process of European constitution-making, its influence on the ratification
process is an important indicator.

There was, of course, no direct link between the Convention and ratifica-
tion, both because, as we have seen, the text prepared by the Convention
had to pass through the IGC, and because the ratification process was organised
on a country-by-country basis, reinforcing the intergovernmental method of
the IGC process. There were calls, during the period of the Convention, for
the Constitutional Treaty to be put to a European-wide referendum, or at
least to hold national referendums within the space of a few days, if not on
the very same day. These were rejected out of hand by the representatives of
many national governments as politically unfeasible and legally dubious.
We shall return to this point, but this lack of a direct link between the
Convention and the ratification phase does not exclude some influence of
the former over the latter. In order to assess such influence, we need first to
analyse the ratification process as it took place, even though this has not yet
been completed at the time of writing, due to the well-known difficulties cre-
ated by the negative results in France and the Netherlands.

As had been the case with the ratification of previous treaties – and in
keeping with a still predominant international law view of national sover-
eignty and the treaty-making process in the EU – it was left to individual
member states to decide the appropriate way in which each country should
ratify the Constitutional Treaty. In the past, the majority of member states
had chosen to do this through a parliamentary procedure, although this was
not an option for both Ireland and Denmark, who are required by their own
constitutional arrangements to go through a popular referendum for the
ratification of international treaties that have direct internal effect. However,
it soon became apparent that this time a considerable number of other coun-
tries wished to go for the referendum option.2

One of the first national leaders to indicate such a preference was
Luxembourg’s prime minister, Jean-Claude Juncker, in early 2003 on the basis
of the argument that the Constitutional Treaty had a ‘sovereign dimension’,
which necessitated a popular vote. Juncker’s declaration was followed in
October of that year by that of the then Czech prime minister, Vladimir
Spidla, who also announced his intention to hold an early referendum on
the Constitutional Treaty. In the Czech case, however, the situation was
rather confused, since this option required an amendment to the Czech
Constitution, which needed the support of all main political parties. But, in
the situation of uncertainty characterising Czech politics of the time, it was
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difficult to see how such a consensus could be achieved in the short term.
The situation was further complicated by the fact that Czech president, Vaclav
Klaus, was at the time the only head of state in the EU who had expressed a
clear opposition to the Constitutional Treaty in disagreement with the Czech
government and large parts of his own party.

The Polish case was similarly complex. The referendum option was origin-
ally raised by then prime minister, Leszek Miller, in late 2003, arguably ‘in
the first instance as a threat vis-à-vis the representatives of Germany and
France in the IGC’ (Maurer, 2005: 50), to strengthen the Polish government’s
hand in its bargaining on QMV. Once this issue was agreed at the IGC during
2004, the possibility of holding a referendum became an empty threat, but
by then it was too late for the Polish government to withdraw its proposal
without losing face. Moreover, a gap seemed to have emerged between the
general public, whose support for the Constitution seemed to be increasing,
at least according to opinion polls, and the political establishment, which
had become decidedly more Euro-sceptic during the last few years and in
particular after the European Parliament elections of 2004. There was also
the added complication that, in order to be valid, a referendum required a
high turnout (50 per cent of those having a right to vote), which would not
be easy to achieve. In order to obviate this problem, the government had
planned to hold the referendum at the same time as the first round of presi-
dential elections in autumn 2005, though eventually everything was put on
hold after the Brussels summit of June 2005, when a ‘period of reflection’
was declared in response to the Dutch and French ‘no’ votes.

Both Portugal, under its then prime minister José-Manuel Barroso, and
Spain had also pledged to hold referendums. But whereas the Portuguese one
was put on hold after the negative results of the French and Dutch referen-
dums, in Spain the referendum took place in February 2005, making Spain
the first country to have a popular vote on the Constitutional Treaty. The use
of the referendum there was supported by both the Aznar government,
when it was still in power, and the opposition. The change of government in
March 2004, and the more conciliatory position that Spain had taken on QMV
during the second stage of the IGC, changed the political meaning of the ref-
erendum in Spain. The new prime minister, Rodriguez-Zapatero, hoped to
use it to establish his pro-European credentials, in opposition to the more
ambiguous role played by his predecessor. So, for Spain, there was little point
to stage its referendum close to the ratification deadline, whereas an early
date seemed more appropriate (Sorroza and Torreblanca, 2005).

While in all previous instances, it was the prerogative of the governments
of the day to call for referendums to ratify the Constitutional Treaty, in the
Netherlands this was the result of a surprise move by three MPs from the
lower House, who managed to have Parliament force the referendum onto
the government (Toonen et al., 2005). Indeed, this was a rather unorthodox
instrument in Dutch politics, since the only previous plebiscite had been
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held in 1798, and furthermore ‘The Temporary Referendum Act’ had entered
into force on 1 January 2001 and expired in January 2005, with no referendum
organised in the interim period. Indeed, the use of the referendum to decide
on the Constitutional Treaty was entirely ad hoc. All this may perhaps explain
the somewhat ‘detached’ attitude that the Dutch government took in the run-
up to the referendum in June 2005, thus contributing to what all observers
describe as a lacklustre campaign for the ‘yes’ vote (Toonen et al., 2005).

Yet, in the event, the biggest surprise in terms of a pledge to use a referen-
dum (instead of the parliamentary procedure) for the ratification of the
Constitutional Treaty came from the UK, where Prime Minister Tony Blair,
who had earlier rejected similar calls from the Conservative Party, decided to
call a referendum on the EU Constitution in April 2004. The move was prob-
ably intended to remove the European question from discussion during the
national elections of 2005; the referendum date was to be announced soon
after the UK presidency (scheduled for the second half of that year), which
would make the UK one of the last member states to ratify it. This would at
a stroke reduce the electoral relevance of what the Labour government felt to
be a difficult issue, and also, perhaps, offer it the opportunity of using the UK
presidency to build consensus for the referendum. But, whether this was cal-
culated or not, it also put intense pressure on the French president and the
French government to follow suit and have a ratification referendum in France.

In fact, Jacques Chirac was already under considerable political pressure
from many sides, including from the Convention president Giscard d’Estaing;
as a consequence, he found it politically difficult to refuse to call a referen-
dum, once the British government declared that it was going down that route.
Accordingly, during his 14 July speech in 2004, Chirac announced that the
French electorate would also have its say on the Constitutional Treaty. His
hope, presumably, was that the issue of the European Constitution would
split his political opponents, particularly the socialist party. In itself, this cal-
culation was correct, though Chirac failed to appreciate the difficulties ahead,
and how these would impact on his own position both in France and Europe.

It may be evident from this account that the decision to use the referendum
as the ratification instrument – though almost invariably justified by appeals
to the need to involve the national electorate in such an important decision
and improve the democratic credentials of the EU – was often related to
issues of internal politics and expediency. The more traditional ratification
process, through parliamentary approval, was less troublesome, but offered
very few opportunities for mobilisation, and consequently was politically
‘neutral’, from the perspective of party politics and national governments’
internal fortunes. Also regarding the mobilisation of a European-wide public
opinion, ratifications through parliaments were a non-starter. The very differ-
ent national procedures for the parliamentary route made it extremely difficult
to have all member states ratifying the Constitution within a very short period,
as it had been suggested during the Convention by a group of 97 conventionnels,
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who had proposed to hold all the referendums simultaneously. Since such a
decision was regarded as a political impossibility, the European Parliament
adopted a resolution calling at least for a ‘coordinated approach to the time-
tabling of national ratification procedures’ and suggested that ‘the period
from 5 to 8 May [2005] might be chosen as a suitable period for holding the
planned referendum on the Constitution in the Member States, as this period
would be of symbolic value, both for peace on our continent and for European
integration’ (Resolution B6-0067/2004, adopted 14 October 2004). Yet, the
intergovernmental conference had already given a very different signal,
more in line with the individual member states’ intention to decide on the
timing of their ratification according to national criteria, by including in
TCE Art. IV-447 the target date for completed ratification in all member
states as that of 1 November 2006 (i.e. two years after the signing of the
Constitution). This left member states a relatively long period in which to
complete ratification, giving them the opportunity to play with time, and
hence try to manipulate the ratification process to their own advantage, and
according to their ‘internal’ agenda. Moreover, by adding declaration 30 to
the final text, stating that ‘if two years after the signature of the Treaty. . .
four fifths of the Member States have ratified it and one or more Member
States have encountered difficulties in proceeding with ratification, the mat-
ter will be referred to the European Council’, the IGC clearly indicated that
it was theoretically possible to extend the ratification process beyond the
stated deadline of the end of 2006.

The first countries to ratify the Constitutional Treaty were Lithuania and
Hungary in November and December 2004, respectively. They did so by large
majorities in their Parliaments. Significantly, these were countries in which
there was very little public debate on the Constitutional Treaty, due also to the
attempt to rush ratification through Parliament. The same was true of most of
the other countries which used parliamentary votes to ratify the Constitutional
Treaty, at least until the French and Dutch referendums took place.

In Spain, however, a degree of public debate and mobilisation was inevitable,
due to the decision to hold a referendum. Although the electoral commis-
sion in Spain had ruled that the government had to remain strictly neutral
in the referendum campaign (and withdraw its slogan ‘The First with Europe’,
since this seemed to assume a ‘yes’ vote), a substantial information campaign
was launched in the run-up to the February referendum. More than five mil-
lion copies of the Constitutional Treaty were distributed and national and
international celebrities were recruited to inform the public through the use
of the mass media. Despite such efforts the turnout for the referendum was
low (42.32 per cent) – the lowest in any national vote since Spain’s return to
democracy. Furthermore, the level of (self-declared) knowledge of the Spanish
public about the EU Constitution remained virtually unchanged, with more
than 85 per cent of Spaniards admitting that they knew ‘very little or noth-
ing’ about the Constitution (Sorroza and Torreblanca, 2005: 5). The public
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opposition to the Constitutional Treaty was rather muted and reduced to a
few parties on the extreme left, and some regionalist or nationalist parties (in
particular in Catalonia and the Basque Country). The debate within the
main parties was non-existent, and even though a few prominent foreign
politicians, notably Jacques Chirac and Gerhard Schröder, went to Spain to
campaign in favour of the ‘yes’ vote, there was never the sense that this was
part of a genuine European debate.

A popular ‘no’

The decision to adopt the ratification procedure used for past treaties, which
left both the methods and timing of the process to the member states, and
was subject to the rigid legal condition of unanimous approval, clearly reflected
a strong will, on the part of the national governments, to keep the constitu-
tional moment within the boundaries of the intergovernmental method.
Arguably, it also reflected a certain political caution on the part of national
governments, who were supported in this by the Commission. Indeed, both
the Council and the Commission hoped to be able to stage-manage the
process, so as to produce a momentum in favour of the Constitution. If this was
part of the intention, however, the effect of the Spanish referendum con-
tributed little to it, having no effect on the public opinions of those coun-
tries, like France and the Netherlands, who were preparing to vote in the
following months. From the end of 2004 onwards, opinion polls in France
showed a gradual erosion of popular support for the Constitutional Treaty.
Whereas in September 2004, 64 per cent of those who declared to have
‘decided’ how to vote said they would vote ‘yes’, by January 2005 support
had dropped to 59 per cent (IPSOS poll figures, quoted in Maurer, 2005: 29).
President Chirac and his government came under increasing pressure to
bring forward the referendum, originally expected for July 2005, so preventing
the anti-Constitution campaign from gaining further momentum. Accordingly,
the date was set for 29 May 2005, though this did nothing to halt the slump
in popular support. By mid-March the opinion polls started showing a
majority for the ‘no’ option (52 per cent against 48 per cent, see Maurer,
2005: 29), a trend that continued virtually unabated until the actual vote,
which saw the ‘no’ prevail by 54.87 per cent against 45.13 per cent who
voted ‘yes’.

Although the Dutch no-campaign had a momentum of its own, the imme-
diate proximity of the French rejection of the Treaty (four days earlier)
clearly provided it with a powerful boost. It probably contributed both to a
high turn-out (62.8 per cent, higher than the one for the 2004 European
elections), and to a larger majority against the Treaty than anticipated (61.6
per cent ‘no’, 38.4 per cent ‘yes’). Although the result of the referendum was
legally non-binding according to the Dutch referendum law, the government
had pledged that it would consider itself politically bound to the result if the
turn-out was higher than 30 per cent. In the circumstances, the government
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was left with no alternative but to acknowledge defeat and withdrew the
legislation for the formal ratification in Parliament.

The reasons for the rejection of the Constitutional Treaty in both France
and the Netherlands are complex and cannot be fully analysed in the context
of this book. A few things can, however, be said before we turn to a general
assessment of the impact of the Convention process on the ratification
phase. In the first place, it would appear that the rigid rule requiring the
unanimity of all member states, combined with the ‘national’ dimension of
the ratification process, tend to produce ambiguous results; for this produces
a mixture of European and national politics that is confusing, and which
plebiscites cannot unravel. Indeed, the rejection of the Constitutional Treaty
in France and the Netherlands is something of a puzzle, if one considers the
persistent support that the idea of a Constitution has in the public opinions
of these countries, as consistently shown by opinion polls both before and
after the referendums. The latest available data show an increase in support
for the Constitution across Europe, and particularly in France and the
Netherlands, where those in favour are respectively 56 per cent and 59 per
cent (Eurobarometer 66: Autumn 2006; see also Toonen et al., 2005). This
may suggest that perhaps the results of both referendums, though decisive in
political terms, did not fully reflect the overall preferences of the two elec-
torates. Part of the reason for this paradox is to be found in the way in which
referendums work, leaving no space for more nuanced, or mid-way posi-
tions. In the French case, for instance, it was quite clear that the ‘no’ cam-
paign was deeply divided on whether they were rejecting this Constitution at
this particular time, or whether they wished to reject any European
Constitution. The Dutch case may be less easy to characterise, in that general
support for Europe and the idea of a European Constitution do not seem to
translate into a declared willingness to vote in favour of the Constitution, if
this were put again to a popular vote. This may reflect not so much an oppo-
sition to the Constitution in itself, but to its symbolic connotation. On the
one hand, the Dutch electorate seems to be preoccupied by the fact that the
proclamation of the Constitution, more than its content, may sanction a fur-
ther erosion of national sovereignty. On the other, there seems to be a more
general preoccupation with the way in which further integration in the EU
may weaken the position of small states vis-à-vis big ones. In this sense, the
Dutch ‘no’ would seem to express a rejection of the substantive compro-
mises from which the Constitutional Treaty emerged, rather than a princi-
pled rejection of an EU Constitution.

The above considerations undermine an interpretation of the ‘no’ to the
Constitutional Treaty as the expression of popular scepticism towards fur-
ther political integration. But there is a second line of interpretation that it
is worth considering. This is founded on the suggestion that the ‘no’ to the
Constitutional Treaty was not so much about the Treaty itself, but about
other political issues or popular grievances, so that in rejecting it, the French
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and Dutch electorates were giving a signal to their governments and political
elites, rather than expressing a considered opinion on the Constitutional
Treaty, or about the consequences of either approving or rejecting it. This
observation, which echoes similar discussions about the Danish rejection of
Maastricht and the Irish rejection of Nice (both of which were reversed in
subsequent referendums), takes three different forms. The first is to suggest
that issues of ‘internal’ politics unduly dominated the campaigns, and that
the electorate was using the referendum as a form of protest, in order to send a
message to either the government or the political class in general concerning
matters that were, however, largely unrelated to the question of the
Constitution. Thus in France, the vote is interpreted as expressing strong
opposition to the Chirac government, but also discontent with the main
opposition party, in a state of general dissatisfaction with the economic and
social situation. In the Netherlands, the main ‘internal’ context is seen as
dominated by issues of immigration and racial and religious tensions, fol-
lowing in particular the murder of film-maker Theo van Gogh, in the autumn
of 2004. Indeed, opponents to the Constitutional Treaty, particularly those
on the political right, tried to establish a link between the Constitution and
Turkey’s membership of the EU, thus bringing into the discussion the con-
tentious issue of Muslim immigration.

There is some truth in this way of interpreting the ‘no’ votes; after all, as
we have indicated, many national governments (or for that matter, oppos-
ition parties) were all too happy to use referendums to their political advan-
tage. So, it would be rather disingenuous to suggest that the electorates were
wrong in voting as they did, because wrongly motivated, without applying
the same argument to the way in which national governments, or interest
groups, use European politics for internal purposes. Besides, this argument
seems to advance a rather elitist view of popular plebiscites, implying that
the electorates were incapable of seeing the consequences of their vote and
therefore acted irrationally. In truth, this may well be the case, but the argu-
ment tends to prove too much, undermining popular consultations at large.

The second form that the argument takes is that the general public are not
in a position to appreciate the complexities and intricacies of the constitutional
text, and that they were therefore swayed in their judgement by misleading
simplifications. This argument has a variant, applying to those in France, in
particular, who presented their position as a ‘constructive no’, motivating
their rejection of the Constitutional Treaty with a demand for renegotiation
of the Treaty, so as to strengthen its social dimension. The ‘constructive no’
is criticised as both unrealistic and disingenuous, given the fact that the con-
stitutional text was the product of protracted and complex discussions at a
European level. This criticism has a kernel of truth, particularly in so far as it
challenges the view that a ‘no’ vote had no costs. Besides, it rightly empha-
sises how the campaign for a ‘constructive no’ was in fact abdicating its
political responsibility by proposing no alternative as to how it would be
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possible to achieve the objective of a more ‘social’ constitution. However, the
general argument against popular involvement in the ratification process
fails to convince for very similar reasons to those already mentioned with
regard to the first one, since it implies a strongly elitist conception of politics
and further suggests that the function of the ratification processes was sim-
ply to rubber stamp what had already been decided at the Convention and
the IGC, given the complexity of unravelling compromises negotiated at
supranational and intergovernmental levels.

The third and final version of the interpretation of the ‘no’ as an answer to
a different question is more interesting, since it is more sanguine with regard
to the legitimacy of democratic input into constitutional politics, and points to
the important relationship between institutional and policy issues in consti-
tutional matters. This version accepts that the vote reflected widespread
legitimate concerns with issues of European relevance, but denies that these
had anything particular to do with the Constitutional Treaty. So, for instance,
in France the debate focused on issues such as the Bolkestein directive for a
single market in services, or the effect of enlargement on the internal labour
market, or, as in the Netherlands, the consequences of extending EU mem-
bership to Turkey. Also, in the Netherlands the ‘no’ campaign tried to use to
its advantage the lingering uneasiness in Dutch public opinion about the
level of the exchange rate at which the guilder had entered the euro (Crum,
2005). In a technical sense, this argument is correct in emphasising how the
approval of the Constitution had no direct relevance to any of these ques-
tions, and that therefore dissatisfaction with EU substantive policy was not
to be addressed by a rejection the Constitution. If anything, it could be
argued that in some cases the reverse could hold true. However, this final
argument undercuts the significance of the Constitution itself by suggesting
that it had no relevance to the things that people identified with the
European project. As we shall see in the concluding section of this chapter,
there is something to say on the relationship between the Convention
experiment and the future of the European project. For the moment, we can
draw our conclusions on the impact (or lack thereof) that the Convention
had on the ratification process.

A period of reflection

Whatever the reasons for the popular rejection of the Constitutional Treaty
in France and the Netherlands, this put the ratification process into jeop-
ardy. In the immediate aftermath, the question was what those countries
which had not yet ratified the Constitutional Treaty should do. In June
2005, both the acting president of the European Union, Luxembourg prime
minister Juncker, and Commission president Barroso stated the public inten-
tion of the EU institutions for the process of ratification to continue as planned.
A ‘period of reflection’ was called to assess the situation. In practical terms,
the period of reflection (called originally for one year and later extended for
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a further two years) has been nothing more than a way of covering up the
stalemate. The only initiative taken by the Commission has been a rather
vague proposal from the communication Commissioner, Margot Wallstrom,
for a ‘plan D’ – where ‘D’ is meant to stand for dialogue, debate and democ-
racy. In the meantime, most of the countries where ratification was planned
through the parliamentary route have gone through the motions and rati-
fied the Constitutional Treaty – even though, as in the case of Germany, the
process has not formally concluded, because of a pending challenge to the EU
Constitution before the German Constitutional Court, which for the moment
prevents the German president from putting his signature to the Treaty.
However, of greater political significance is the fact that in all those coun-
tries, apart from Luxembourg,3 where ratification was meant to take place
through national referendums, the plebiscites have been put on hold until
some solution is found.

From a purely formal perspective, it should be noted that with the accession
of Romania and Bulgaria on 1 January 2007, both of whom had previously
ratified the Constitutional Treaty, the significant threshold of two-thirds has
been passed (if one includes Germany and Slovakia as having formally ratified
the Constitutional Treaty). From a more political perspective, as the results
of the most recent Eurobarometer (66: Autumn 2006) show, the majority of
European public opinion, even in the countries that voted ‘no’ at the referen-
dums, is in favour of a Constitution. These facts have kept the constitutional
debate alive beyond the Brussels circle. In January 2007, representatives of
eighteen countries who have already ratified the Treaty, plus two others who
seemed willing to do so (Portugal and Ireland), met in Madrid at the invita-
tion of Spain and Luxembourg, in order to argue the case against ditching
the Constitution or for substituting it with some more ‘technical’ treaty. This
has become known as the ‘Constitution Plus’, which stands to signify that,
if anything, what is thought to be needed is a strengthened constitutional
text in order to meet some of the concerns expressed by the French public
during the referendum debate. On the other hand, another part of European
public opinion is still firmly opposed to the Constitution as the symbol of what
is seen as a bureaucratic and centralising tendency in the EU.

The way out of such a political impasse is unclear. At the beginning of its
presidency of the European Council in the first half of 2007, Germany
announced its intention to put the constitutional debate back on the
agenda. This more or less implied the conclusion of the ‘reflection period’,
and there is some evidence that there is general consensus that some kind of
decision should be reached by the end of 2007. At the moment, a comprom-
ise solution seems to be emerging, suggesting a return to the old ways of the
IGC, which would approve a ‘mini’ treaty comprising the main institutional
proposals contained in the Constitutional Treaty, but which would not
require ratification through national referendums in most of the member
states.4 Something along these lines emerged behind the scenes of the Berlin
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Declaration, which suggests as an aim that of ‘placing the European Union
on a renewed common basis before the European Parliament elections in
2009’. Although this solution may satisfy those who want a constitution to
address the institutional problems created by a greatly enlarged Europe, it
would ultimately represent a new swing of the pendulum back to a more
intergovernmental Europe. This is clearly underscored by the way in which
the text of the Berlin Declaration was agreed, behind closed doors, and with
one-to-one negotiations between the Council presidency and individual
member states. This would of course be a rather paradoxical outcome for the
Convention moment.

All this shows that the ratification crisis can only be solved politically.
However, in the present ‘constitutional’ structure of the EU, political solutions
are subject to rather complex legal constraints (Shaw, 2004; De Witte 2004a;
Ziller, 2006), which make it difficult for any solution that is not unani-
mously accepted by all member states to be adopted. From the perspective of
this book, whose focus is on the Convention moment, the particular way in
which the EU institutions will address the ratification crisis is of little relative
importance. The question we are more directly concerned with is what the
crisis tells us about the Convention experiment and about the constitutional
moment this was meant to embody, and whether things could have been
different. In the first place, the ratification crisis testifies to the extreme dif-
ficulty of seeking popular approval at a national level for complex products
of European compromises such as the EU treaties. This was not different in
the case of the Constitutional Treaty, and although the experiment of the
Convention was intended to enhance the democratic legitimacy of the
treaty-making process, this remained ultimately in the hands of national
governments, and subject to the piecemeal ratification by the member
states. From this point of view, the Convention experiment did not change the
treaty-making process in such a way to make a difference at a ratification level.

Could the Convention have done things differently? Short of imposing a
different ratification process – something on which, as we have seen, only
half-hearted attempts were made – the Convention could have influenced
the ratification process in two other ways. One would have been to encourage
the development of a European-wide debate, and a more distinctive form of
citizens’ participation in European affairs. As many of the chapters in this
book illustrate, in spite of the more diffuse representation of voices and the
greater openness of proceedings that characterised the ‘Convention method’,
this did not translate into a much higher level of citizens’ participation,
mobilisation or awareness. Citizens’ participation and representation in the
Convention were highly indirect. The selection process was a low-key affair,
conducted entirely by and within the normal governmental and representa-
tive institutions. Little was done concretely to address either the low level of
public interest shown during the Convention, or the fitful way in which the
press and the media covered its proceedings. Some of the initiatives organised

The Convention Referendums and Beyond 249

9781403_945235_14_cha12.qxp  9/28/2007  16:52  Page 249



to give it public visibility were fairly perfunctory, as was the case with the
Youth Convention, while the attempt to involve citizens more directly through
the participation of civil society organisations was largely symbolic and not
thought out properly.

It was significant that, while the Convention was still in session, denunci-
ations were made at the Social Forum organised in Florence (in 2003) of the
aloofness of the Convention process from the debate about Europe and its
geo-political place in a globalised world – an issue that the Social Forum’s
participants regarded as of true concern for the peoples of Europe, as indeed
some of the national debates during the ratification process later confirmed.
In this situation, the only formal role assigned to citizens as part of the
process – and this only in some member states – was that of sanctioning the
constitutional text through referendums. But, as we have seen, the incapac-
ity of generating a European-wide debate and a more widespread level of par-
ticipation during the preparatory phase of the Constitution made it
inevitable that the ratification battle would be fought on a national terrain.

The second level at which the Convention could have made a difference
for the ratification phase was in deciding whether there was any other way
in which to pose the constitutional questions to the peoples (and/or parlia-
ments) of Europe, besides presenting them with a single text, thus putting
them in the unenviable position of either accepting the Constitutional text
wholesale or rejecting it. This made it impossible to develop a genuine debate
beyond the crude ‘take-it-or-leave-it’ option. It also failed to generate a proper
understanding of the contents of the Consitutional Treaty and what precisely
it was meant to do. In view of the lack of clear forms of ex ante legitimation,
such as a directly or indirectly elected Convention, the issue of debate and
mobilisation during the ratification phase became indeed a crucial issue. In
this sense it might have been preferable for the Convention to come up with
alternative texts to submit to the IGC, with the understanding that they
would eventually be put to the people and/or parliaments for ratification.
This may have also forced the argument that the ratification process could
not be conducted exclusively on national lines, so to avoid a stalemate, with
different countries choosing different options. It would also have been pos-
sible to have a European-wide consultative referendum in the first instance,
so as to gauge the real opinions of the European public and prepare the ground
for formal ratification. This and other options could have been explored
instead of opting for a single text to put to the vote. Indeed, there was noth-
ing in the Laeken mandate that suggested that the Convention should have
produced a single text. The decision to arrive at a single draft was partly the
consequence of the willingness, shared by many of the conventionnels, to
force the hand of the IGC in order to avoid the danger that the governments
could cherry-pick from different proposals and settle for a low level compromise,
which would have devalued the work of the Convention and possibly the
entire process. Nonetheless, with hindsight, this might have been a gamble
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worth taking from the Convention’s perspective. By attempting to foreclose
the IGC’s options, instead, the Convention ended up by curtailing the pos-
sibility of a true political debate amongst the European citizens.

Conclusions: a constitutional crisis or a crisis of Europe?

The main message that comes from the ratification crisis is that neither was
proper citizen participation facilitated nor was public debate fully encour-
aged. Whatever popular participation and public debate eventually emerged,
they were rather the effect of growing opposition to the Constitutional
Treaty than a positive campaign on the merits of the Constitution. Low levels
of popular mobilisation and lack of debate are often explained as the conse-
quence of a lack of salience of institutional and constitutional issues in the
lives of European citizens. This argument often complements the one we
mentioned in the previous section, according to which the French and
Dutch electorates voted more on issues of policy than on the Treaty. Indeed,
it could be argued that it is precisely the momentous nature of the policy
decisions taken by the EU and its member states over the past few years that
precipitated the present round of constitution-building. Enlargement and
monetary union were substantive policy decisions with considerable consti-
tutional implications, though they were treated as part of ‘normal’ politics
with no real public discussion encouraged. In those instances where public
debate surfaced at the national level, as in the British case about the euro, it
was more from the presence of a strong opposition rather than from a genuine
desire to engage in a well-informed public debate.

It is therefore hardly surprising, and certainly not unexpected, that once a
popular debate emerged over the Constitutional Treaty as part of the ratifi-
cation process, this would tend to focus as much on the main policy changes
that have shaped the EU since Maastricht as on the Constitution itself. For
this reason, one should look at the Convention moment in a broader 
historic-political context. The more immediate and most obvious aspect of
such a context is given by the process of enlargement, which, in spite of
being protracted through time, and conceived as the preserve of the
European political elites, has become a dominating political issue, posing
numerous political and institutional challenges to the European Union and
its current member states (from agriculture to redistribution policies across
countries, from minority rights to internal migrations and border control).
But also, perhaps less obviously, part of the political context for the consti-
tutional debate has been determined by monetary unification. Although this
has been presented as the natural completion of the single market, it can be
construed as the beginning of a more ambitious integration process, involv-
ing fiscal and other macro-economic decision-making processes that may
need more careful co-ordination, greater flexibility and responsiveness in order
to be managed in relation to the economic cycle. The need for a different
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institutional setting for economic management at the European level has
become the more apparent during the years of slow economic development
that have characterised most of the EU countries in recent years.

A second context within which to see the emergence of the constitutional
agenda is the social question. This had become more evident since the late
1990s, during the period when there was a return of social-democratic parties
to government in many European countries after a long phase of neo-liberal
governments and policies. Although the season of third-way-governments
(most of them in ideological and electoral retreat as soon as they were
elected) was short, and although there was no concerted attempt to move
towards a more ‘social Europe’, it nonetheless contributed to the shift of
popular perception from a market-based to a more welfare- and rights-based
vision of Europe. So far, this shift of emphasis has produced no real shift in
policies, but the relevance of such a theme during the ratification debate
cannot be easily dismissed. How Europe will deal with the social dimension
as economic integration progresses and internal mobility increases, is a ques-
tion with profound constitutional ramifications.

The political context within which to place the constitutional moment
would not be complete, however, without mentioning the international
context, and how this has recently been literally shattered by the dramatic
events of 9/11, the emergence of the global threat attributed to so-called
‘fundamentalist Muslim terrorism’, and the transformation of the geo-political
context following the American-led invasion of Iraq. These events have dra-
matically changed the context in which the EU operates, but also the way in
which Europeans see themselves both ‘externally’ and ‘internally’, as they
face new risks and challenges, requiring co-ordinated action, and discover
new divisions and new commonalities amongst themselves.

By considering the Convention moment as one of the expressions of the
EU coming to terms with the changes and challenges posed by transformed
political contexts, one can also see how the ‘ratification crisis’ is perhaps
nothing else but the expression of a larger crisis presently affecting the
European project in the eyes of its peoples: a crisis of perspectives and of legit-
imacy, and one to which a Constitution may only be a very partial answer,
but one that the Convention and its aftermath have perhaps been expedient
in manifesting. The extent of such a crisis can also be seen in the apparent
difficulties that the Council found in agreeing on a text (the Berlin
Declaration) in celebration of the fiftieth anniversary of the Treaty of Rome
in March 2007. Although this was meant to be a mainly rhetorical exercise,
it became evident that any statement about the past achievements and the
future aims of the EU was open to contestation: a clear sign that the increas-
ing powers and functions of the EU need more definite support from
European citizens, though it remains unclear what the nature and the extent
of such support would have to be in order to legitimate the next stages of
integration.
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The way in which the Convention experiment contributed to bring to the
fore the legitimacy crisis that started at Maastricht is perhaps one more reason
for looking at it as an important moment. It is the moment when European
citizens and European peoples have become more conscious of the increasingly
important role that the EU may play in their future lives. Indeed, this is some-
thing upon which, according to the Berlin Declaration, Europe is united. As
the Declaration states: ‘For we know, Europe is our common future’. But
whether this really reflects a consolidated view of the European citizens is
still an open question. This is the real political question that the ‘Convention
moment’, which started with the Laeken Declaration and has arguably con-
cluded with the Berlin Declaration, has put on the European agenda.

Notes
1. Rome Declaration – V. Giscard d’Estaing, Chairman of the European Convention

(18 July 2003), available at: http://european-convention.eu.int/docs/Treaty/
Rome_EN.pdf. This document is not to be confused with the later IGC ‘Declaration of
Rome’ of 6 October 2003 (CIG 3/03), available at: http://www.consilium.europa.
eu/igcpdf/en/03/cg00/cg00003.en03.pdf

2. The following reconstruction is indebted to Nasser Hussain (2004: 3–4).
3. In the event, Luxembourg voted in favour of the Constitutional Treaty by a com-

fortable, though not overwhelming, margin of 56 per cent against 43 per cent.
4. Even a ‘mini-treaty’, containing just the essential institutional changes, would

probably require referendums in Ireland and Denmark because of their constitu-
tional arrangements.
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Our Constitution is called a
democracy because power is in
the hands not of a minority but
of the whole people.

Thucydides II, 37

Conscious that Europe is a
continent that has brought
forth civilisation; that its
inhabitants, arriving in
successive waves since the first
ages of mankind, have
gradually developed the values
underlying humanism:
equality of persons, freedom,
respect for reason,

Drawing inspiration from the
cultural, religious and
humanist inheritance of
Europe, which, nourished first
by the civilisations of Greece

Our Constitution is called a
democracy because power is in the
hands not of a minority but of the
greatest number.

Thucydides II, 37

Conscious that Europe is a
continent that has brought
forth civilisation; that its
inhabitants, arriving in
successive waves since the first
ages of mankind, have
gradually developed the values
underlying humanism: equality
of persons, freedom, respect for
reason,

Drawing inspiration from the
cultural, religious and
humanist inheritance of
Europe, which, always present
in its heritage, has embedded

Our Constitution is called a
democracy because power is in the
hands not of a minority but of the
greatest number.

Thucydides II, 37

Conscious that Europe is a
continent that has brought
forth civilisation; that its
inhabitants, arriving in
successive waves from earliest
times, have gradually
developed the values
underlying humanism: equality
of persons, freedom, respect for
reason,

Drawing inspiration from the
cultural, religious and
humanist inheritance of
Europe, the values of which,
still present in its heritage,

(no motto)

(paragraph removed)

Drawing inspiration from the
cultural, religious and
humanist inheritance of
Europe, from which have
developed the universal values

First Draft of the Preamble from
the Convention
CONV 722/03
May 2003

Second Draft of Preamble from
the Convention
CONV 797/03
June 2003

Final Convention Preamble in
the Draft Constitutional Treaty
CONV 850/03
July 2003

Final Preamble from the Treaty
establishing a Constitution for
Europe
CIG 87/1/04 REV 1

October 2004

Table A1: The development of the Preamble
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and Rome, characterised by
spiritual impulse always
present in its heritage and later
by the philosophical currents
of the Enlightenment, has
embedded within the life of
society its perception of the
central role of the human
person and his inviolable and
inalienable rights, and of
respect for law,

Believing that reunited Europe
intends to continue along this
path of civilisation, progress
and prosperity, for the good of
all its inhabitants, including
the weakest and most
deprived; that it wishes to
remain a continent open to
culture, learning, and social
progress; and that it wishes to
deepen the democratic nature
of its public life, and to strive

within the life of society its
perception of the central role of
the human person and his
inviolable and inalienable
rights, and of respect for law,

Believing that reunited Europe
intends to continue along this
path of civilisation, progress
and prosperity, for the good of
all its inhabitants, including
the weakest and most deprived;
that it wishes to remain a
continent open to culture,
learning, and social progress;
and that it wishes to deepen
the democratic and transparent
nature of its public life, and to

have embedded within the life
of society the central role of
the human person and his or
her inviolable and inalienable
rights, and respect for law,

Believing that reunited Europe
intends to continue along the
path of civilisation, progress
and prosperity, for the good of
all its inhabitants, including
the weakest and most deprived;
that it wishes to remain a
continent open to culture,
learning and social progress;
and that it wishes to deepen
the democratic and transparent
nature of its public life, and to

of the inviolable and
inalienable rights of the
human person, freedom,
democracy, equality and the
rule of law,

Believing that Europe, reunited
after bitter experiences, intends
to continue along the path of
civilisation, progress and
prosperity, for the good of all
its inhabitants, including the
weakest and most deprived;
that it wishes to remain a
continent open to culture,
learning and social progress;
and that it wishes to deepen
the democratic and transparent

First Draft of the Preamble from
the Convention
CONV 722/03
May 2003

Second Draft of Preamble from
the Convention
CONV 797/03
June 2003

Final Convention Preamble in
the Draft Constitutional Treaty
CONV 850/03
July 2003

Final Preamble from the Treaty
establishing a Constitution for
Europe
CIG 87/1/04 REV 1

October 2004
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for peace, justice and solidarity
throughout the world,

Convinced that, while
remaining proud of their own
national identities and history,
the peoples of Europe are
determined to transcend their
ancient divisions, and, united
in an ever closer fashion, to
forge a common destiny,

Convinced that, thus ‘united
in its diversity’, Europe offers
them the best chance of
pursuing, with due regard for
the rights of each individual
and for their responsibilities
towards future generations and
the Earth, the great venture
which makes of it a special
area of human hope,

strive for peace, justice and
solidarity throughout the
world,

Convinced that, while
remaining proud of their own
national identities and history,
the peoples of Europe are
determined to transcend their
ancient divisions, and, united
ever more closely, to forge a
common destiny,

Convinced that, thus ‘united in
its diversity’, Europe offers
them the best chance of
pursuing, with due regard for
the rights of each individual
and in awareness of their
responsibilities towards future
generations and the Earth, the
great venture which makes of it
a special area of human hope,

strive for peace, justice and
solidarity throughout the
world,

Convinced that, while
remaining proud of their own
national identities and history,
the peoples of Europe are
determined to transcend their
ancient divisions and, united
ever more closely, to forge a
common destiny,

Convinced that, thus ‘united in
its diversity’, Europe offers
them the best chance of
pursuing, with due regard for
the rights of each individual
and in awareness of their
responsibilities towards future
generations and the Earth, the
great venture which makes of it
a special area of human hope,

nature of its public life, and to
strive for peace, justice and
solidarity throughout the
world,

Convinced that, while
remaining proud of their own
national identities and history,
the peoples of Europe are
determined to transcend their
former divisions and, united
ever more closely, to forge a
common destiny,

Convinced that, thus ‘united
in diversity’, Europe offers
them the best chance of
pursuing, with due regard for
the rights of each individual
and in awareness of their
responsibilities towards future
generations and the Earth, the
great venture which makes of
it a special area of human
hope,

Determined to continue the
work accomplished within the
framework of the treaties
establishing the European
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Grateful to the members of the
European Convention for
having prepared this
Constitution on behalf of the
citizens and States of Europe,

Grateful to the members of the
European Convention for
having prepared this
Constitution on behalf of the
citizens and States of Europe,

Grateful to the members of the
European Convention for
having prepared this
Constitution on behalf of the
citizens and States of Europe,

Communities and the Treaty
on European Union, by
ensuring the continuity of the
Community acquis,

Grateful to the members of the
European Convention for
having prepared the draft of this
Constitution on behalf of the
citizens and States of Europe,

First Draft of the Preamble from
the Convention
CONV 722/03
May 2003

Second Draft of Preamble from
the Convention
CONV 797/03
June 2003

Final Convention Preamble in
the Draft Constitutional Treaty
CONV 850/03
July 2003

Final Preamble from the Treaty
establishing a Constitution for
Europe
CIG 87/1/04 REV 1

October 2004
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Draft Constitutional Treaty
CONV 850/03
July 2003

Final (post-IGC) Treaty establishing a Constitution for Europe
CIG 87/1/04 REV 1
October 2004

Table A2: Articles I-1 to I-3 – DCT and TCE compared

Article 1: Establishment of the Union

1. Reflecting the will of the citizens and States of Europe to build
a common future, this Constitution establishes the European
Union, on which the Member States confer competences to
attain objectives they have in common. The Union shall
coordinate the policies by which the Member States aim to
achieve these objectives, and shall exercise in the Community
way the competences they confer on it.

2. The Union shall be open to all European States which respect
its values and are committed to promoting them together.

Article 2: The Union’s values

The Union is founded on the values of respect for human
dignity, liberty, democracy, equality, the rule of law and respect
for human rights. These values are common to the Member
States in a society of pluralism, tolerance, justice, solidarity and
non-discrimination.

Article I-1: Establishment of the Union

1. Reflecting the will of the citizens and States of Europe to build
a common future, this Constitution establishes the European
Union, on which the Member States confer competences to attain
objectives they have in common. The Union shall coordinate the
policies by which the Member States aim to achieve these
objectives, and shall exercise on a Community basis the
competences they confer on it.

2. The Union shall be open to all European States which respect
its values and are committed to promoting them together.

Article I-2: The Union’s values

The Union is founded on the values of respect for human dignity,
freedom, democracy, equality, the rule of law and respect for
human rights, including the rights of persons belonging to
minorities. These values are common to the Member States in a
society in which pluralism, non-discrimination, tolerance, justice,
solidarity and equality between women and men prevail.
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Article 3: The Union’s objectives

1. The Union’s aim is to promote peace, its values and the well-
being of its peoples.

2. The Union shall offer its citizens an area of freedom, security
and justice without internal frontiers, and a single market where
competition is free and undistorted.

3. The Union shall work for the sustainable development of
Europe based on balanced economic growth, a social market
economy, highly competitive and aiming at full employment
and social progress, and with a high level of protection and
improvement of the quality of the environment.

It shall promote scientific and technological advance. It shall
combat social exclusion and discrimination, and shall promote

Article I-3: The Union’s objectives

1. The Union’s aim is to promote peace, its values and the well-
being of its peoples.

2. The Union shall offer its citizens an area of freedom, security
and justice without internal frontiers, and an internal market
where competition is free and undistorted.

3. The Union shall work for the sustainable development of
Europe based on balanced economic growth and price stability, a
highly competitive social market economy, aiming at full
employment and social progress, and a high level of protection
and improvement of the quality of the environment.

It shall promote scientific and technological advance. It shall
combat social exclusion and discrimination, and shall promote 

Draft Constitutional Treaty

CONV 850/03

July 2003

Final (post-IGC) Treaty establishing a Constitution for Europe

CIG 87/1/04 REV 1

October 2004
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social justice and protection, equality between women and men,
solidarity between generations and protection of children’s
rights.

It shall promote economic, social and territorial cohesion, and
solidarity among Member States.

The Union shall respect its rich cultural and linguistic diversity,
and shall ensure that Europe’s cultural heritage is safeguarded
and enhanced.

4. In its relations with the wider world, the Union shall uphold
and promote its values and interests. It shall contribute to peace,
security, the sustainable development of the Earth, solidarity and
mutual respect among peoples, free and fair trade, eradication of
poverty and protection of human rights and in particular
children’s rights, as well as to the strict observance and
development of international law, including respect for the
principles of the United Nations Charter.

5. These objectives shall be pursued by appropriate means,
depending on the extent to which the relevant competences are
attributed to the Union in the Constitution.

social justice and protection, equality between women and men,
solidarity between generations and protection of the rights of the
child.

It shall promote economic, social and territorial cohesion, and
solidarity among Member States.

It shall respect its rich cultural and linguistic diversity, and shall
ensure that Europe’s cultural heritage is safeguarded and
enhanced.

4. In its relations with the wider world, the Union shall uphold
and promote its values and interests. It shall contribute to peace,
security, the sustainable development of the Earth, solidarity and
mutual respect among peoples, free and fair trade, eradication of
poverty and the protection of human rights, in particular the rights
of the child, as well as to the strict observance and the development
of international law, including respect for the principles of the
United Nations Charter.

5. The Union shall pursue its objectives by appropriate means
commensurate with the competences which are conferred upon it
in the Constitution.
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