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Preface

This book is intended to convey a sense of the diversity and richness of
German political thought in the twentieth century and to introduce
English-speaking readers to a wider range of German political theor-
ists than they are likely to find in other volumes. It makes no claim to
be comprehensive, and eminent figures whom some readers might
expect to find have been neglected. In a work of this size and range,
that is inevitable. The omission of political thought in the German
Democratic Republic might seem more surprising. However, the
political thought of that part of Germany, while interesting in its
own right, has had limited impact upon the understanding of the
development of German political thought. Nor did the Democratic
Republic present the same conceptual challenge as the Third Reich.

I am grateful to the School of Government and International Affairs
at the University of Durham for research leave that enabled me to
complete this book.

vii



Introduction

Any attempt to survey German political thought in the twentieth
century is bound to be influenced by awareness of the turbulence of
German political history and especially by the shadow of the Third
Reich, the crisis and collapse of the Weimar Republic that preceded it
and the division of Germany that followed it for almost half a century.
If one considers the historical context of German political thought a
little more widely, that impression of turbulence is enhanced, at least
for the first half of the century. At the beginning of the twentieth
century, German political theorists inhabited not only the recently
formed German Reich to the north but also the multi-national
Habsburg Empire to the south. Many of the theorists prominent in
the early chapters of this account were born in or influenced by
the peculiar nature of that empire. Its collapse at the end of the First
World War left behind a largely homogeneous German Austria that
was subsequently incorporated into the Third Reich and then re-
established as an independent state at the end of the Second World
War. Not surprisingly, this political discontinuity is reflected in many
accounts of the development of German political thought.

According to Wilhelm Hennis, despite what he described as the
‘German misery’ of the preceding centuries, the German lands had not
seen anything comparable to the crisis of legitimacy experienced in
France and England in the religious wars of the sixteenth and
seventeenth centuries until 1933. Only in the twentieth century did
Germany, the ‘belated nation’, experience an analogous crisis ‘with all
that goes with it: exile on a massive scale, ‘‘internal emigration’’,
fanaticism, collapse of civil order, finally ethically motivated resis-
tance’.1 The sense of rupture has been expressed even more starkly
by Jürgen Habermas, who was influenced by the Frankfurt School
theorists who formed part of that massive exile. According to
Habermas:

Unfortunately, in the cultural nation of the Germans, a connection to
universalist constitutional principles that was anchored in convictions
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could be formed only after – and through – Auschwitz. Anyone who wants
to dispel our shame about this fact with an empty phrase like ‘obsession
with guilt’ . . . anyone who wants to recall the Germans to a conventional
form of their national identity, is destroying the only reliable basis for our
tie to the West.2

Many people do not agree with Habermas’s concern that there could
be a plausible threat to Germany’s tie to the west, but there is general
agreement that German political thought was distinctive, that there
was a specifically German tradition of political thought and that this
distinctiveness has either evaporated as part of a wider process of
westernisation or has at least diminished. Exactly when and how this
process took place, and exactly how complete it is, is highly disputed.
It is notable that those suspected of clinging to elements of the old
tradition are often criticised by invoking their supposed proximity to
discredited theorists of the past. A prime example of this is the use of
Carl Schmitt, a political theorist who was highly critical of the
democratic system of the Weimar Republic and was tainted by his
association with the Third Reich. To identify someone’s ideas with
those of Schmitt is often to imply, and sometimes to explicitly assert,
that those ideas are not only misguided but also politically dangerous.
Even those who take a more favourable view of Schmitt often take
care to mark out their distance from him in key respects. To that
extent, the shadow of the failure of Weimar and the Third Reich
extends to contemporary German political thought. Similarly, con-
sideration of the German tradition of political thought prior to the
Third Reich, and even prior to the Weimar Republic, is inevitably
accompanied by knowledge of what was to follow. Sometimes the
same critical strategy is deployed. The description of Carl Schmitt as
the legitimate heir of Max Weber by Habermas was rightly perceived
as a damning indictment of Weber.3 More typically, theorists are
accused of an inability to comprehend the true nature of modern
parliamentary democracy precisely because of their entrapment within
a tradition of political thought hostile to it. The picture is not a wholly
monochrome one, though usually those exempt from the general
judgement are presented as isolated figures whose exceptional status
proves the general rule. One example of this is the interest in Hugo
Preuss, who drafted the Weimar constitution but who was relatively
neglected until recently.4

The prism of Weimar’s failure and the Third Reich is difficult to
avoid, not least because of the persistent reference to those traumas by
later political theorists. Yet it is also distorting. It is so, in the first
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Introduction

place, because theorists at the beginning of the century, and many on
the eve of the advent of Third Reich, had no conception of a political
system like the Third Reich. This statement is more than a trivial and
obvious observation about our inability to predict the future. One of
the difficulties that political theorists had, and still have, in dealing
with the Third Reich is its novelty and inconsistency. The difficulty
posed by the nature of the regime has been well put by a recent
commentator: ‘The quest for a system seems to me a wrong approach
to begin with, since no system existed and none was supposed to’.5 Of
course, many did seek to define a system, including those who
remained within Germany and more or less enthusiastically supported
the regime. As will be shown in Chapter 3, however, their efforts were
frustrated and they were far from agreed on what the nature of the
regime was. The exiles were also confronted with the elusive quality of
the regime. The sheer novelty of the Third Reich and its possible
resemblance to Stalinist Russia induced a search for the roots of this
strange phenomenon which some, like Helmuth Plessner, found in the
‘belated nation’ of the Germans while others, like the Frankfurt School
members Theodor Adorno and Max Horkheimer, went back to the
beginnings of western civilisation in an attempt to explain how
something like this regime was possible at all.6

The prism of the Third Reich is distorting in the second place simply
because the twelve years of political thought within that regime cannot
throw sufficient light on the almost half-century of subsequent poli-
tical thought within the Federal Republic of Germany. More illumi-
nation can be had from reference to the debates within the Weimar
Republic, which have continued to be an important point of reference,
even for those keen to mark out the difference between the Weimar
Republic and the Federal Republic, whether the latter is identified as
the pre-reunification Bonn Republic or the post-unification Berlin
Republic. That Bonn is not Weimar, nor is Berlin, does make a great
deal of difference. The possible connotations of Carl Schmitt’s ideas at
the end of the twentieth century are not the same as during the final
years of Weimar or at the height of the power of the Third Reich.
Context makes a difference. Again, this observation may sound
obvious and even trivial. It may be obvious but it is not trivial, as
will be shown below. It is worth making another apparently obvious
point. Almost fifty years of political thought in the Federal Republic
has not taken place solely in the form of a debate with Weimar or
Wilhelmine political thought. Thus, after Habermas published his
Between Facts and Norms, one of the criticisms he responded to was
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the charge that he had unduly neglected certain figures in the German
political tradition. His response was that in part their ideas were so
familiar to him that he had simply taken them for granted.7 Equally
important, however, is the fact that Habermas has been engaged in a
long-standing trans-Atlantic debate that provides a biographical illus-
tration of the process of westernisation.8

It is also worth noting that, as the case of Hugo Preuss illustrates, a
tradition of political thought is something that has to be constantly
appropriated, reassessed and reshaped. An even more striking illus-
tration of this is provided by two books. The first, on anti-democratic
thought in the Weimar Republic, by Kurt Sontheimer, was published
in 1962, was reissued in an abbreviated version in 1968 and became a
standard reference point for the study of Weimar political thought.9

The second, on democratic thought in the Weimar Republic, was
published almost forty years after the first edition of Sontheimer’s
book. Its editor, Christoph Gusy, noted the long, and continuing,
influence of Sontheimer’s text and then added in bold text: ‘About
democratic thought in the [Weimar] Republic we know, now as
before, almost nothing’.10 That was an exaggeration, but there was
more than enough truth in it to demonstrate how the German political
tradition is being reshaped.

The prism of the Third Reich is distorting in the third place
insofar as it is associated with the presumption of the existence of a
political tradition, either one that perniciously persists or one that
had thankfully now been abandoned. This presumption is distorting
not because of a lack of change but because it draws attention away
from the fact that the German tradition of political thought has
been a contested one and, crucially, because the very idea of a
German political tradition has been a polemical weapon in disputes
about the nature of the state, politics, the nation and much else. It
has been deployed by those who have wished to put forward certain
ideas as distinctive and positive values to which Germans should
subscribe. It has also been deployed by those who have put forward
certain ideas as distinctive but negative values which Germans
should abandon. It is this aspect of German political discourse
which will be emphasised in the following account. There is a
broader issue here as well. With reference to the historian Ernst
Troeltsch, George Iggers wrote that

Every culture appears to consist rather of a conglomerate of contradictory
forces, visions and ideas that logically cannot be brought under a single
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roof. Troeltsch did not deny this, but did not want to concede that thereby
the possibility of scientifically understanding the essence of a specific
culture, and working out its ideal from its objective substance, is lost.11

This is arguably a problem that can be found in any national political
tradition, though this cannot be pursued here. Given the political
turbulence of the first half of the twentieth century, including defeat in
the First World War, the failure of Weimar and the first Austrian
Republic, the Third Reich and its long shadow, and the division of
Germany for much of the second half of the twentieth century, it is not
surprising that the idea of a German tradition of political thought has
been contentious.

This does not mean that it is impossible to discern recurrent themes
and concepts. Polemical disputes presume that there are sufficient
common reference points about which disagreement is possible, even
if the disagreement is carried to the point where the concept at issue is
deemed by some to be one that should be abandoned. The most
obvious starting point in the history of twentieth-century German
political thought is that of the state. Many accounts that identify a
German tradition of political thought place the concept of the state
at the centre. According to some, for example Kenneth Dyson, the
German tradition is based on a broader continental tradition of ‘state’
societies, where the ‘term ‘‘state society’’ refers to societies which have
a historical and intellectual tradition of the state as an institution that
embodies the ‘‘public power’’ ’.12 In contrast, the Anglo-Saxon tradi-
tion is one of ‘stateless’ societies, that is societies that lack this
experience. Others, for example Christoph Möllers, insist that the
German approach to the state is distinctive from the French ap-
proach.13 There is indeed a tradition whereby legal scholars produce
texts with the title Allgemeine Staatslehre (General Theory of the
State), the most influential of which at the beginning of the century
was that of Georg Jellinek. What is at issue, however, is not just the
concept of the state per se, or the idea of a general theory of the state,
disputed though they are, but the wider political connotations of the
concept and the theory. It has been argued, and still is argued, that this
tradition of state discourse is marred by its entrapment in monarchical
and authoritarian conceptions that were dominant at the beginning of
the century. In general, this concept of the state is characterised, we are
told, by the presumption that there is such a thing as the state, which is
susceptible to a general description or theory.

The second feature of this concept is the idea that the state existed
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and exists prior to any constitutional order and constraint. This
priority is construed as being both historical and existential. It is
historical in that the state existed before constitutions were drafted
and granted or conceded by the state, that is, typically, by the
monarchical head of state. It is existentially prior in that the state
comes to the fore in the event of a paralysis of the constitutionally
prescribed order. The third characteristic is that this concept of the
state was expressed in distinctive legal forms, that is, as an association
unified by a will and conceived of as a legal person. The fourth feature
is that this juristic personality with its unified will is contrasted to
society. The state is defined by its distance from society, to whose
members, the citizens, it exists in a relationship of (state) command
and (citizens’) obedience. Society here is a non-political world
primarily concerned with the satisfaction of the material and private
needs of its members. The state has to maintain its distance from the
pluralism of society, which it must consider as a threat to its integrity
and unity. This state stands above society. The fifth feature is closely
related to this. This concept of the state excludes political parties.
Political parties which give expression to the diversity and pluralism of
society cannot form part of the state. The state does not exclude
political parties in the literal sense of prohibiting them but rather in the
sense of relegating them to the sphere of society. Political parties as
such cannot, then, form the political will of the state. The sixth feature
is that this concept of the state has pronounced monarchical and
authoritarian characteristics. It is the monarchical state or the author-
itarian state even when those terms are not explicitly used. The general
point is neatly summarised by Peter Häberle’s reference at the end
of the twentieth century to the title of Adolf Merkl’s article of 1920:
‘Die monarchische Befangenheit der deutschen Staatsrechtslehre’ (The
monarchical entrapment of German legal state theory).14 The seventh
feature is that this concept of the state was, usually self-consciously,
German and is different from and was distinguished from western
constitutional concepts.

As the title of Merkl’s article indicates, at least some of the features
of this concept of the state have long been disputed. More recently, it
has been argued that the concept is so burdened by undesirable
connotations that it should be abandoned altogether. In some
quarters, there has indeed been a turn away from the discourse of
the state. It is notable, for example, that a current introduction to
disputed concepts in political theory does not include the state per se
in its twenty-two topics.15 On the other hand, there has been a
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renaissance of the discourse of the state over the last two decades. The
contentious nature of this is evident in the complaint of one of the
leading protagonists of this revival, Josef Isensee, of the use of terms
like society, political system, government, governance and democracy
as ‘verbal surrogates for the unspeakable ‘‘state’’ ’.16

The concept of politics itself is a second reference point. Here too is
a concept of fluctuating prominence and disputed connotations, often
linked to the fate of the concept of the state. According to Jellinek:
‘ ‘‘Political’’ means ‘‘related to the state’’ [staatlich]: in the concept of
the political one has already thought of the concept of the state’.17

This has been taken to signify the predominance of the concept of the
state to the point where, as indicated above, non-state actors, that is
the citizens, are excluded from the political realm and consigned to an
unpolitical realm concerned with the pursuit of private, material
interests. In a related variation on the relation between the state
and the concept of politics, advocates of a distinctive German vision
of the state associated the state with the adoption of a standpoint
above political parties. In that sense, the supposed unpolitical nature
of Germans was transformed into a positive virtue. As such, it was first
defended and then ridiculed by the novelist Thomas Mann. Quite how
problematic the relationship between these concepts could become is
evident in the assessment of the impact of National Socialism by
Herbert Marcuse in 1934. As a Jewish-Marxist member of the exiled
Frankfurt School, Marcuse had no sympathy for the new regime in
Germany. Yet he conceded that in one respect the ‘totalitarian view of
the state represents progress’ – that is, insofar as it finally did away
with the unpolitical stance through its ruthless politicisation of the
population.18

What we have here is on the one hand a concept of politics as an
autonomous realm of activity, whether monopolised by the state or
demarcated by other criteria that separate it out from economic and
social concerns, and on the other hand the idea of an unpolitical stance
being challenged by violent processes of political radicalisation. Both
have ensured that the concept of politics has remained, if not exactly a
theme of enduring reflection, at least a theme of recurrent dispute. It is
part of that process that advocates of a focus on the nature of politics,
which invariably means a specific conception of politics, have peri-
odically bemoaned the faltering of interest in the concept. Thus, at the
end of the nineteenth century, Otto Hintze complained that almost
no-one regularly offered lectures in politics. A century later, Wilhelm
Bleek, in a history of political science in Germany, added the following
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gloss to Hintze’s complaint: ‘At the turn of the nineteenth to the
twentieth centuries the threads [of reflection on politics] had become
so thin that they threatened to break’.19 A not dissimilar lament came
from Hennis in the 1960s.20 What was at stake was in part the fate of
political theory in academic curricula, but more important than that
has been the connotations of specific conceptions of politics, especially
the level of politicisation that is seen as desirable or inevitable and the
question of whether politics is unavoidably conflictual in nature,
issuing in Schmitt’s characterisation of politics as the decision between
friend and foe, or whether it is cooperative in nature.

A third reference point is provided by concepts of collective identity,
especially those of the nation or Volk. The ‘late’ unification of
Germany in 1871, which was in reality also a division of Germans
between the newly created German Reich and the multi-ethnic Habs-
burg Empire, guaranteed that issues of national identity would be
pervasive and problematic. In retrospect at least, the first half of the
twentieth century seems to be marked by an increasingly virulent
nationalism, linked to anti-semitism, that culminated in the hubris of
National Socialism. Near-idolatry of the state and the nation seem to
have gone hand in hand. Yet, from the outset, there was a tension
between understanding collective identity as a pre-political phenom-
enon and understanding it as a product of the state. That tension was
further complicated by disputes about whether distinctive national
identity was tied to distinctive political institutions, including the
German monarchies. These issues were given added intensity by
the propaganda battle of the First World War, in which Allied
propaganda sought to draw a distinction between German culture
and German militarism. The response to what was seen as an attempt
to divide the home front included an indiscriminate assertion of
internal unity and distinctiveness that amounted to the proclamation
of an ideological Sonderweg (special road).

The polemical use of concepts of collective identity reached its peak
in the principled subordination of the concept of the state to that of the
Volk in the Third Reich and in the Holocaust. For the exiles, the price
of German collective identity was by definition the experience of
statelessness, which in the case of Hannah Arendt became a central
concept in her political thought.21 It is, of course, precisely the trauma
of the Third Reich that lies behind the passion of Habermas’s com-
ments on the appropriate form of collective identity. Habermas’s
preferred form of identity is Verfassungspatriotismus (constitutional
patriotism), that is, a form of patriotism defined by identification with
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Introduction

constitutional provisions rather than pre-political ethnic or linguistic
criteria. That is no more universally accepted today than was the
assertion of a propriety right over the concept of the nation by right-
wing political theorists at the beginning of the twentieth century. Nor
was the virulent assertion of the importance of collective identity
any more free from anxiety about its fragility at the beginning of
the century, in, for example, the fears of General von Bernhardi,
than it was at the end of the century, in, for example, the fears of
Arnulf Baring, although the implications of their fears were radically
different.22

The concept of the Rechtsstaat is peculiar to German legal and
political thought and forms the fourth point of reference. Although the
term dates only from the early nineteenth century, it has been subject
to considerable change.23 By the end of the nineteenth century, it had
largely shed its origins in natural law and was understood predomi-
nantly as a form of state in which administrative acts are performed on
the basis of law and are subject to legal control. The law in question
was understood as positive law, that is, as duly enacted statutory law.
Other kinds of law, natural law or customary law, were specifically
excluded. This was taken so far that Richard Thoma proclaimed
before the First World War that even bad and outrageous law still
counted as law.24 This was the consequence of what he admitted was
the paradoxical principle that ‘Power subjects itself to the law which it
has itself created and which in turn subjects itself to power as the
instrument of power’.25 Again, the prism of the end of Weimar and the
Third Reich have affected the interpretation of this positivistic concept
of the Rechtsstaat. Legal positivism, it has been argued, proved
powerless in the face of the authoritarian form of government in
the last years of Weimar and even more so in the Third Reich. Lacking
any standards other than those decreed by power, it could provide no
defence against a legal system in which outrageous law was the norm.
Yet it is now increasingly recognised that there are problems with this
account. First, statutory positivism was not undisputed. A group of
figures known as the Free Law Movement criticised the positivist
approach to law well before the First World War, primarily for
underestimating the importance of judicial discretion in the interpre-
tation and application of law. So influential were they that the young
Gustav Radbruch wrote that ‘In a few years free law has won all along
the line so that . . . today one scarcely dares any more to confess
opposition to it’.26 That was an exaggeration, but then so too is
the image of an unchallenged positivism. Second, the self-avowed
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positivists, Hans Kelsen, Richard Thoma and Gerhard Anschütz, were
highly prominent defenders of the Weimar Republic.27 The attack on
Weimar came from the critics of legal positivism. Third, positivists like
Thoma saw the threat to the Rechtsstaat in the discretion claimed for
the administrative authorities.

The extent to which administrative or technocratic discretion forms
a limit to the Rechtsstaat is one of the issues in which the disputes
about this concept continue to the present day. Another abiding
theme, linked to diverging approaches to the concept of the state,
is whether state power can and should be conceived independently of
constitutional principles that serve to restrain this pre-existing power.
If anything, the issue of judicial interpretation has become more
contentious given the prominent role of the Federal Constitutional
Court in post-war Germany. These disputes, however, concern the
form and justification of the Rechtsstaat, not the phenomenon or
concept itself. While the concept of the state per se, and even the
concept of collective identity, have been discredited in the eyes of
some theorists, the same fate has not befallen the concept of the
Rechtsstaat.28

One of the forms in which the old idea of the Rechtsstaat was
maintained was in opposition to the emergent Sozialstaat (social
state), which forms the fifth point of reference. Yet the challenge of
the interventionist state was not a new one. It was already prominent
at the beginning of the twentieth century.29 Indeed, Isensee traces the
concept of the Sozialstaat enshrined in the Basic Law of the Federal
Republic back not only to Wilhelmine Germany but also to the ‘older
German tradition of the care of the territorial princes [for their
subjects] as well as the ‘‘good police’’ [guten Policey]’, that is to
the paternalistic welfare policies of the territorial rulers prior to
unification in 1871.30 This, however, detracts from the experience
of rapid change that accompanied the emergence of the interventionist
state in the last quarter of the nineteenth century. Once again, the
motives and responses which this brought forth defy any simple
categorisation. Fear that this development posed a threat to some
pristine essence of the state certainly existed, as did concerns that it
amounted to state socialism; but so too did the hope that the enlarged
scope of state activity would endow the state with a new sense of
purpose and that the state would prove equal to the task of managing
the conflicting interests of a modern industrialised society.

Hugo Preuss could still interpret some of these reactions as
the revival of an old clash between urban and rural cultures in
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Germany.31 By the time of the Third Reich, however, despite the
National Socialist invocation of blood and soil, it was clear to Ernst
Forsthoff that the relative self-sufficiency of rural life was a thing of
the past.32 Forsthoff gave the idea of the Sozialstaat a distinctive form,
explicitly separate from the conceptions of welfare associated with its
early debates, compatible with the policies of the Third Reich. The
rebirth of the idea of the Sozialstaat in the Basic Law of the Federal
Republic did not end the disputes surrounding it. Indeed, Forsthoff
took the lead in mobilising the concept of the Rechtsstaat against it.

In later responses, especially under the impact of globalisation at the
end of the century, the problem was less of an excessively interven-
tionist state and more of a state that could no longer manage the
processes of globalisation and in which the old political mechanisms
for ensuring the responsible management of society were no longer
adequate.33 This appears to resemble earlier debates, in the Weimar
era, in which societal demands upon the state were seen as having led
to its effective paralysis. Although there are some similarities, there
are also significant differences insofar as some see a new range of
possibilities, quite distinct from either the retreat to a powerful state,
isolated from the demands of societal interests, or the mobilisation of
state resources in the interests of social justice.

The sixth point of reference concerns the role of political parties,
especially in parliamentary democracy, and organised forms of poli-
tical dissent. As already indicated in the comments on the concept of
the state above, political parties were regarded with reservation in
many quarters at the beginning of the twentieth century. The idea of a
German tradition of political thought inimical to parliamentary
democracy is further strengthened by the predominant emphasis upon
conservative or authoritarian attitudes in the Weimar Republic. In
part, this bleak picture was painted by the post-war ‘westernisers’ of
German political thought, for example by Ernst Fraenkel in his highly
influential Die repräsentative und die plebiszitäre Komponente im
demokratischen Verfassungsstaat (The Representative and Plebisci-
tarian Components in the Democratic Constitutional State) of 1958.
According to Fraenkel, the inability to grasp the nature of represen-
tative parliamentary democracy lay in impact of the ‘subordinate
position assigned to parliament in the Obrigkeitsstaat [authoritarian
state]’, and crucially this incomprehension was said to be true of both
the defenders and the critics of the Obrigkeitsstaat.34 This is similar to
the charge of entrapment in the conceptions of the monarchical state
made much earlier by Merkl. Criticism of the deficiencies of the
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political parties of Wilhelmine Germany did not mean necessarily,
however, that the critic was hostile to either political parties per se or
parliamentary democracy. Anti-party rhetoric and the advocacy of
a standpoint above parties were widespread in both Wilhelmine
Germany and the Weimar Republic, sufficiently so for Gustav
Radbruch to observe: ‘That the government stood above the parties
was precisely the legend, the life-giving lie of the Obrigkeitsstaat’.35

From both within the Third Reich and from the viewpoint of the
exiles, the position of the National Socialist party within the new
regime was far from clear. Schmitt adapted rapidly, capturing
the ambiguity of the situation in 1933 under the heading Staat,
Bewegung, Volk (State, Movement, People) which, he claimed,
constituted the three components of the political unity in
Germany.36 On the eve of the Second World War, Ernst Rudolf
Huber deployed the compound name ‘movement-state’ in another
attempt to deal with the unresolved tensions in the Third Reich.37

The reality of the party was, however, better grasped by the exiled
Franz Neumann, who saw an ill-coordinated cartel of which the
party was only one element.38

The re-establishment of political parties in the Federal Republic
received doctrinal sanction in Gerhard Leibholz’s theory of the
Parteienstaat, which arguably ascribed political parties an even more
prominent position than intended by the authors of the Basic Law.39

The consolidation of parliamentary party democracy did not end
disputes about the role of political parties, and the earlier disputes
provided a ready stock of arguments and rhetoric. In the second half
of the century, however, criticism of political parties or the practices of
parliamentary democracy did not amount to the suggestion that they
should be dispensed with.

The final reference point concerns Germany’s position in the wider
world. This is important because of the argument that Germany’s
international position had a direct and significant impact upon its
domestic political organisation; that is, as Otto Hintze put it, a
relatively authoritarian domestic order was made necessary by
Germany’s geographical position and the high level of potential
pressure on its borders. It is also important because German political
thought about the international order at the beginning of the twentieth
century was quite diverse. Advocacy of the Machtstaat (power state)
and disparagement of international law can be found quite easily, but
so too can support for an emergent international community and
support for international law. While the shock of war and almost
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universal resentment of the perceived injustice of the Versailles Treaty
narrowed the agenda in some respects, the old disputes were revived
and developed after the First World War.

The National Socialist vision of Germany as a Reich distinct in
nature from other nations was accompanied by claims that there was a
distinctive National Socialist theory of international law. That claim
was no more successful than Carl Schmitt’s attempt to define the legal
status of Europe as a continental bloc under Nazi hegemony. As with
the concepts deployed to explain the internal nature of the regime, so
too in the case of its position and policies in the international order
there was surprising scope for disagreement among the regime’s more
or less enthusiastic supporters.

The defeat of the Third Reich and the post-war division of Germany
threw up a host of problems, including the question of whether it
made sense to talk about the continuity of a German state and how the
German nation was to be understood given the reality of the existence
of two states on former German territory. They also largely displaced
the discourse of power, at least as traditionally understood. Re-
unification revived the discourse of power, as was evident in the
protest against the ‘power political resocialisation’ of Germany.40 Yet
the connotations and context were different. The discourse of power
could no longer be reconnected plausibly to the inherently expansive
concept of the Reich understood as embodying a mission rather than
the interests of one state among many.41

In this respect as in many others, German political thought was
different at the end of the century, though German political theorists
were quick to identify continuities. In fact, the entire century exhibited
a complex blend of continuity and discontinuity. The following
chapters seek to illustrate that fact.
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Cardozo Law School’ [1996], in Jürgen Habermas, Die Einbeziehung
des Anderen (Frankfurt am Main: Suhrkamp, 1997), p. 379.

8. See his comments in an interview in 1984, ‘A philosophico-political
profile’, in Peter Dews (ed.), Autonomy and Solidarity (London: Verso,
1992), p. 151.

9. Kurt Sontheimer, Antidemokratisches Denken in der Weimarer Republik
[1968] (Munich: DTV, 1994).

10. Christoph Gusy, ‘Einleitung’, in Christoph Gusy (ed.), Demokratisches
Denken in der Weimarer Republik (Baden-Baden: Nomos, 2000), p. 12.

11. George Iggers, Deutsche Geschichtswissenschaft (Vienna: Böhlau,
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demokratischen Verfassungsstaat (Tübingen: Mohr, 1958), pp. 42–3.
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1

Political Thought in the Age of Monarchy

At the beginning of the twentieth century, the German-speaking lands
were dominated by two states both of which presented, and still
present, considerable difficulties for those attempting to understand
them. In the north, the German Reich had been formed in 1871 in the
wake of a successful war against France. Its formation was also the
final stage in a prolonged struggle for power between the dynastic
house of Prussia and the Habsburgs. The Franco-Prussian war was
accompanied by the invocation of German unity. In speeches, news-
papers and subsequently in memoirs, the war was presented as a
justified defence of German honour, supposedly insulted by the
French. Extensive analogies were drawn between 1870 and 1813,
when Prussia had risen against Napoleon after a series of defeats and
humiliations.1

Yet there were problems with this triumph of German unity, for the
separate states, including Prussia, continued to exist within the new
Reich. Indeed, the historian Friedrich Meinecke later recalled how he
had become aware of a latent problem, namely the ‘defensive struggle’
of the ‘Prussian state personality’ against the rising tide of national
unity.2 The difficulty was compounded by the fact that formally the
Reich was the creation of the German princes, and, in principle at
least, considerable authority was held by the council, to which all
member states sent delegates. Shortly after the creation of the Reich,
Otto von Bismarck had declared to the parliament of the Reich:
‘Sovereignty does not lie with the Kaiser; it lies with the totality of
the united governments’.3 To what extent such proclamations corres-
ponded to reality was disputed throughout the life of the Reich.
It is clear, however, that the manner of its creation and its formal
constitutional basis presented theoretical problems about the nature of
the state and sovereignty.

The Habsburg Empire to the south presented an even more con-
fusing picture which is well captured by the author Robert Musil: ‘On
paper, it called itself the Austro-Hungarian Monarchy; in speaking,
however, one referred to it as ‘‘Austria’’ that is to say, it was known by
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a name which it had, as a state, solemnly renounced by oath while
preserving it in all matters of sentiment . . .’4 This was but one of
many ambiguities of this state, not the least of which was its attitude to
German nationalism. The emperor, Franz Josef, was deeply suspicious
of German nationalism, which was ultimately incompatible with the
existence of his multi-ethnic empire in which Germans accounted
for less than a quarter of the population. That was evident in his
hesitation about celebrations intended to honour his sixty-year-long
rule in 1908. When the celebrations took place, he responded to the
praise lavished on him by Wilhelm II by describing the proceedings as
a ‘festive demonstration of the monarchic principle . . . to which
Germany owes its power and greatness’.5 Dynastic power took pride
of place, and it was this Hausmacht or dynastic power that in his eyes
held his lands together.

Although both regimes clearly paraded the legacy of the past, which
was literally embodied in the figure of the aged Franz Josef, they
were also grappling with the problems of modernisation. Both were
confronted with increasing political mobilisation, an increasingly
aggressive nationalism with anti-semitic strains, and recalcitrant,
and in the case of Austria often dysfunctional, parliamentary bodies.
For the Habsburg Empire, finding a solution to the problem of
nationalities was simply a matter of life or death. The German Reich
did not face that problem, but there was concern about the number of
Poles living mainly in the east of the country. They were subject to
considerable discrimination, as were other segments of the popula-
tion. The Catholics and then the socialists had to endure prolonged
periods of political persecution, though in both cases the outcome was,
paradoxically, a strengthening of their respective political parties.
Resort to dynastic or state power was a reality and, possibly equally
importantly, a recurrent threat evident, for example, in the rhetoric of
a coup d’état from above, that is, a dissolution of parliament followed
by the imposition of a new constitution.

Economically, the German Reich was by far the most advanced.
Urbanisation and industrialisation brought with them a host of
problems to which the Reich responded with increased state inter-
vention in society and the economy and a wave of legislation and legal
codification, as reflected, for example, in the Civil Code of 1900. The
growing importance of legislative activity was reflected from 1880 by
the attempts of special interests to influence legislation upon which
their prospects depended. All this brought with it a growth in the
administrative apparatus of the state. It was indicative of this that one
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legal theorist proclaimed that ‘The Rechtsstaat is the state of well-
ordered administrative law’.6

The formation of the German Reich was perceived at the time
as a significant change in the European balance of power even
before accelerated industrialisation further enhanced German power.
Popular associations, as well as the navy and special-interest groups,
lobbied for an expanded fleet and the acquisition of colonies as
Europe’s system of alliances became more and more rigid and con-
frontational. Yet it is misleading to observe the political thought of the
period before the First World War solely with the benefit of hindsight.
Economically, integration in Europe had reached high levels, in terms
of trade, capital mobility and labour mobility. A network of agree-
ments regulating international trade and communications and even
involving some international administrative activity made a great
impression upon contemporaries. The Hague Conferences of 1899
and 1907 promised some mitigation of the horrors of war, even if their
achievements seemed greater to popular consciousness than to more
trained observers.

For German political theorists, then, the period before the First
World War was one of rapid change, politically, economically and
socially. It was a period in which the gap between constitutional and
legal doctrine and the reality of state and social power expanded in
some areas and contracted in others. It was a period in which political
and social developments forced them to reconsider the nature of the
state and law and to try to align those concepts with the activity, and
shortcomings, of political parties and the expanding administrative
activity of the state. It was, however, also a period which left many of
them ill-prepared for the reality and increasingly ideological character
of the First World War.

The state

In order to understand approaches to the state around the turn of the
twentieth century, it is useful to go back to the work of Paul Laband.
From the perspective of 1907, Philipp Zorn praised Laband’s multi-
volume Staatsrecht des deutschen Reiches (State Law of the German
Reich), which appeared between 1876 and 1882, as the ‘great master-
work of the entire German legal theory of the Reich’. Zorn picked out
Laband’s exclusion of politics and his principled fixation on the
positive laws of the Reich as especially praiseworthy. Yet Laband
had first made his name by his attempt to explain one of the most

19



Twentieth-Century German Political Thought

significant political and constitutional disputes of German nineteenth-
century history. This was the so-called budget crisis of 1862–6, which
had pitted Chancellor Otto von Bismarck against the liberals in the
Prussian parliament in the 1860s. The crisis arose when the liberals
refused to accept increases in military expenditure and the length of
military service. Bismarck responded by proclaiming that there was a
gap in the constitution, since there was no specified mechanism for
resolving the dispute, and that in this event the state’s more original
right, derived from its historic primacy, provided the basis for govern-
ment without an approved budget. Although the dispute was even-
tually set aside by the Indemnity Bill after Bismarck’s triumph over
Austria in 1866, the initial apparent assertion of state power over the
constitution continued to trouble German jurists. Laband sought to
draw the teeth of the controversy by introducing a conceptual dis-
tinction between different types of law, which effectively denied that
Bismarck had violated the constitution by continuing to operate the
machinery of state in the absence of a duly approved budget. By the
same token, Laband believed that he had shown that there was no
gap in the constitution. This was vital to his belief in his task of
systematising law and his belief in the state as a Rechtsstaat. From
this perspective, he found the notion of a gap in this fabric of law
unbearable. Indeed, he asserted that there can no more be a gap in the
legal system than there can be a gap in the law of nature. This, in turn,
was linked to his definition of the state as an enduring personality.
This admittedly ‘fictitious’ and abstract personality was, according
to Laband, a necessary construct in order to grasp the unity and
persistence of the state.

Despite Zorn’s praise for Laband’s work, he had some concerns
about Laband’s method. It was necessary, he argued, to see the Reich
not just as a juristic construction dating back to 1866 but as an
historical product of the aspiration to national unity. Politics had to be
excluded, but history could be allowed back in.7 In the same year and
journal as Zorn’s review of Laband’s work, Laband himself responded
to the complexities of the developing constitutional order of the Reich
by invoking history and politics. He noted that frequent efforts to
construe the Kaiser as a monarch were constitutionally untenable.
Kaiser was simply the title bestowed upon the federal president [das
Präsidium des Bundes], who was also the King of Prussia. However,
he continued, for the ‘naive conceptions of the people’ the Kaiser was
the ‘perceptible symbol of national unity’ around which the loyalty
and self-sacrifice of the nation crystallised. In effect, Laband allowed
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the supposedly abstract personality of the state to take on all-too-
human shape in the interests of political and historical expediency,
despite his insistence in principle that the personality of the state could
not be attached to any specific part of it, including the Kaiser.8

Although the conservative jurist Laband deviated from his prin-
cipled position in order to support the existing form of government,
his theoretical position was that the state had to be conceived as a legal
order, as a personality, as composed of the twenty-five member states
of the German Reich and not the ever-increasing millions of German
citizens. The state thus appeared as something standing above those
citizens. Laband faced criticism from different quarters, but the major
fundamental challenge to his approach came from Georg Jellinek
whose Allgemeine Staatslehre is one of the most influential works of
twentieth-century German political thought. According to Jellinek, the
focus almost exclusively on the legal aspect of the state had been
misguided. The state has to be considered not just as a legal construct
but as a social fact. Consistently with this two-sided conception of the
state, Jellinek divided his general theory of the state into a social
theory of the state and a legal theory of the state.9

From these two perspectives, Jellinek arrived at two closely related
definitions of the state. From the viewpoint of his social theory, ‘The
state is a united association of sedentary men, equipped with an
original power of domination’.10 From the viewpoint of his legal
theory, the state is ‘the territorial corporation of a sedentary people,
equipped with an original power of domination’.11 It has been
objected that the two definitions are so similar as to be indistinguish-
able; but it is not too difficult to bring out the significance of the
different emphases. As a territorial body, the state claims a right to
issue laws binding within that territory, not just for its own citizens
but for residents who are not citizens or for those travelling through or
conducting business within it. The territorial extent sets the limits of its
remit. As a united association of men, the state brings together these
men for some common purpose, the laws associated with this common
purpose being compulsory for all of them.

A further concern about Jellinek’s definitions of the state concerns
his emphasis upon an ‘original power of domination’, suggesting
something analogous to Bismarck’s claim about a right of the state
based upon its unconstrained and historically prior power. Yet
Jellinek specifically rejected this interpretation. By ‘original power’,
he meant simply that a state exercises this power in its own name, that
this power is not derived from some higher political entity.12 Although
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Jellinek made the power of domination central to the state, he had no
wish to transfigure the state into some quasi-natural entity standing
above men or to venerate power for its own sake.

Jellinek’s opposition to any hypostatisation of the state is evident in
his comments on the idea of the personality of the state. He shared the
idea that the state has to be construed as a personality but rejected the
assumption that this entailed the embodiment of the state in a specific
organ or institution within the state or in a physical person. This point
was buttressed by methodological considerations drawn from the
epistemology of Immanuel Kant. According to Jellinek, in conceiving
of the unity of the state in terms of its individuality ‘we use a
conceptually necessary category for the synthesis of appearances,
which is epistemologically justified so long as we do not ascribe
transcendent reality to what is thought through it’.13 It is consistent
with this that he insisted that there is no substance distinct from
individual men at the root of the state as a social formation and that
this fact rules out all doctrines ‘which conceive of the state as a
permanent natural structure alongside or above men’.14

His opposition to any veneration of power is evident in his ap-
proach to the concept of sovereignty and in his theory of the auto-
limitation of the state. Jellinek argued that the concept of sovereignty
was too often treated as a claim to unconstrained power rooted in the
idea of sovereignty as ‘summum imperium, summa potestas’.15 Turning
once again to Kant’s theories for assistance, Jellinek argued that there
is no more inconsistency in supposing that the state can restrict itself
than there is in supposing that the individual can bind himself through
ethical commitments. It was precisely this capacity for self-limitation
that he turned into a definition of sovereignty: ‘Sovereignty is not lack
of limitation but rather the capacity of exclusive self-determination
and therefore of self-limitation’. He added that if, as some wished, the
state is seen as able to expand its competence at will, without any
restraint, we will all be no more than ‘state slaves’ on licence.16

This does not mean that Jellinek needed to diminish his emphasis on
domination as a central part of his definition of the state. For Jellinek,
it is the distinctive characteristic of the state that it can enforce the
rules that it creates and that there is no escape from this domination in
the way that someone can escape from the rules of other associations,
such as religious bodies, by the simple expedient of leaving them.
Indeed, this state power (Staatsgewalt) forms part of Jellinek’s highly
influential doctrine of the three elements of the state, the other two
being the state’s territory (Staatsgebiet) and the population of the state
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(Staatsvolk). For Jellinek, a state that lacks one of these elements is
simply not a state at all.

It is now increasingly recognised that Jellinek exercised considerable
influence over Max Weber.17 Weber shared Jellinek’s hostility to what
he saw as the misuse of collective concepts, including that of the state.
The concept of the state does not, he argued, refer to a substantive
entity, but is rather a ‘synthesis, which we propose for specific
cognitive purposes’. More specifically, the ideal types which are
formed of the state have specific political connotations, as was evident
in the ‘German ‘‘organicist’’ state metaphysics, for example, in con-
trast to the ‘‘societal’’ American conception’.18 The disparaging
reference to German state metaphysics is indicative of Weber’s stance.
He was, however, interested in and worried by the domination of men
over men and the specific forms that it took in modern society. Central
here is the concept of the state as an Anstalt. What was meant by this
term was far from clear. Jellinek had complained that there was a
general failure to define the term clearly, or even to attempt to do so.19

Weber’s definition brought some much-needed clarity to this issue.
According to Weber, an Anstalt imposed rules that are valid for all
those who exhibit specific criteria, for example birth or residence in a
certain territory. Not all communities into which people are born
qualify as an Anstalt. The linguistic community does not qualify, for it
is also characteristic of an Anstalt that the rules that it imposes are
rational and formally posited rules, typically laws. Finally, an Anstalt
is typically an imposed order. Weber exhibited little sympathy for
contractarian theories of the state. The state as an Anstalt is, according
to Weber, an imposed order characterised by formally posited rational
rules that are valid for all.20

While Weber dismissed contractarian theories of the state as fictions,
that did not mean that he saw the state as nothing more than a
relationship of coercion. In his account, coercion is the means specific
to the state, but obedience of men to the laws of the state typically
takes place for a variety of motives, as it does in Jellinek’s theory. It is
true, however, that Weber focused very heavily on the sociological
approach to the state, taking one aspect of Jellinek’s dualistic ap-
proach and pushing it to its limits. Others deployed legal theories but
did so in overt disagreement with Laband. Thus, both Otto Gierke and
Hugo Preuss argued that one of the cardinal errors of Laband’s
approach to the state was his reliance upon Roman private law as
a model for interpreting and defining the state. According to Gierke,
this led to a dubious analogy between the individual person as a legal
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subject in private law and the state as a legal subject in public law, the
only difference being that in the case of the state ‘instead of property
rights, rights of domination are ascribed to the imagined subject’.21

Behind this, so argued Preuss, lay the old theory of the patrimonial
state that denigrated both the citizens and the state itself to the status
of the property of the sovereign prince.

The vigour of Preuss’s criticism of the old patrimonial theories
applied more widely to his critique of the Obrigkeitsstaat, that is,
the authoritarian state that Preuss presented as part of the German
tradition of political thought. The problem lay in the distinctive
impact of the modern centralising state that had appeared in all west
European countries. Preuss argued that in France and England there
was a ‘natural substratum’, that is, an incipient nation based on a
more or less unified territory, underneath this ruthlessly centralising
power. In Germany, by contrast, political fragmentation meant that
there was ‘no other starting point than the territories and the princes’.
Germany, at this point, was not in fact a state at all and had to make
do with a ‘peculiar conglomerate of state surrogates’. The con-
sequence of this was that ‘this tragicomic caricature of the absolute
monarchy often worked out grotesquely when some little dynast, in
the purple of Byzantine majesty, strutted about as the successor of the
caesars and later imitated the l’état c’est moi of the sun king with
unbelievable seriousness’.22 In Preuss’s account, there was a distinc-
tive and authoritarian German tradition. It was strong enough to
suppress and stifle the urban self-government that Preuss favoured,
but it was also fundamentally flawed and even ludicrous. The point
of Preuss’s polemic, of course, was to recommend that Germany
abandon this flawed tradition in favour of more modern institutions
and beliefs.

For Preuss, this meant learning from English practices and ideas, but
he also drew on older and different Germanic traditions as explored
by Gierke, that is, ideas of political community as a fellowship
(Genossenschaft). Both Gierke and Preuss relied on the idea of mutual
dependency and the legal binding of wills in order to claim that it
makes sense to ascribe personality not just to individuals but to
political associations in general, with the state being only one of these
associations. They marshalled a host of arguments to make this seem
plausible. Preuss, for example, took up the commonplace description
of civil servants as organs of the state and the identification of the state
with a ruler and asked: ‘How, in all the world, can one imagine that a
physical organ can be the organ of [another] physical individual
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distinct from him?’23 The civil servant cannot be the organ of the ruler.
Preuss argued, however, that the civil servant can be conceived as the
organ of an association, that is, of a multiplicity of men which has a
collective legal personality distinct from their individual legal person-
alities. That is inconsistent with Jellinek’s methodological individu-
alism; and Jellinek, not surprisingly, regarded Preuss’s claims on this
issue as sheer mysticism. Indeed, Preuss himself confessed that the
concept of an organism was a ‘puzzling overarching concept’ for
which there was no entirely satisfactory explanation.24

A more radical solution to the theory of the state was offered by
Hans Kelsen. Whereas Weber had taken the sociological dimension
of Jellinek’s theory and pushed it further, Kelsen took up the legal
dimension. With even greater emphasis upon the substantive exis-
tence of physical men, and nothing but them, he indicted both
advocates of organicist theories like Preuss, and Jellinek himself
who had no sympathy for organicist theories, for violating this
principle. Against Jellinek’s supposition of a state will, Kelsen
protested that it ‘must seriously be doubted that there is any kind
of common purpose which all the men united within arbitrary state
boundaries follow’.25 In Kelsen’s eyes, Jellinek’s doctrine of auto-
limitation fared no better. He attacked it at its weakest point, its
reliance upon the analogy with the Kantian notion of duty. Jellinek’s
efforts ‘founder on the fact that the state is no kind of man and can
have no kind of duty which is possible only for a human will’.26

Kelsen’s own theory radicalised the long-standing proposition that
the jurist had to strip away all contingent and non-juristic elements
in conceptualising the state. At the end, this meant that Kelsen
had reduced the state to a network of laws. It was a theory which
ruthlessly exposed all traits of anthropomorphism in dealing with the
state as a legal entity and which sought to cut off the exploitation of
the personalisation of state power in order to justify the arbitrary use
of power. But Kelsen paid a high price for the rigour of his assault
upon the mystification of political power. By his own account, his
theory could not deal with the reality of relations of domination and
force. These fell outside the juristic purview.27 Nor could Kelsen
incorporate the act of legislation in his system of the state as a
network of laws; for legislation, he argued, was itself neither a law
nor a function of the state but a precondition of both. From the
viewpoint of his own theory, the act of legislation had to remain, he
conceded, ‘the great mystery of the law and the state’.28

Although Kelsen put forward his critique in the name of the
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objectivity of a science of jurisprudence, stripped of all political
ideology, much of the force of his critique came from his ability to
expose the political agenda that relied upon the veneration of state
power and its supposed embodiment in particular organs of state, be it
the monarch or the civil service. It is not difficult to recognise the
political connotations of Kelsen’s assault on the veneration of state
power and his accusation that ascribing a will to the state is anthro-
pomorphic projection.

The concept of politics

Approaches to the concept of politics were closely related to under-
standings of the state which provided a reference point for Jellinek in
his assertion that ‘ ‘‘Political’’ means ‘‘related to the state’’: in the
concept of the political one has already thought of the concept of the
state’.29 Yet this apparently simple association was not undisputed.
Thus, when Albert Schäffle sought to define the concept in an essay of
1897, he began by specifying what politics is not. It is not merely
about the different forms which the state takes, it is not merely about
Machiavellian shrewdness and cunning and it is not any and every
activity of the state and the organs of state.30 Seeking to steer between
an overly restrictive use of the term and, more frequently, an infla-
tionary use of the term, Schäffle eventually identified politics and the
science of politics as concerned with the ‘fluidity’, the element of
‘change’, the ‘yet to be created’.31

This contrast between the static and the dynamic was also evident in
Laband’s work. For Laband, politics conjured up images of caprice
which he believed should be purged from constitutional law. In
Laband’s case, this was consistent with an affirmative view of the
German Reich as established by Otto von Bismarck and with a
positive approach to law which took state-enacted law as its sole
reference point and eschewed any sympathy for natural-law doctrines
which might provide an external criterion for the state and its
activities. The historian and publicist Heinrich von Treitschke was
no more sympathetic to natural law than Laband, and was equally
committed to the Bismarckian form of the Reich. Treitschke, however,
took a much more positive view of politics as the fluid and the
dynamic, for here lay the scope for the ‘riddle of personality’ which
set limits to history as a science despite Treitschke’s own definition
of politics as ‘applied history’.32 For Treitschke, the dynamics of
history are driven forward by personalities, whether individual or
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the collective personality of the state. The historian Max Lenz was
merely echoing Treitschke when he wrote:

He [Bismarck] saw politics as what it really is: as a conflict of power
against power, as leadership in war, in which the means of cunning is
thoroughly allowed, but whose final form is always arms . . . Nothing was
more hated by him than ‘planless irresolution’, nothing more contemptible
than defensiveness, whether out of good nature or empty lack of aware-
ness of the duties of power . . .33

It was precisely this kind of veneration of naked power transfigured
into the essence of politics that Schäffle had sought to cut off in his
essay on the nature of politics. Schäffle succumbed to neither facile
assumptions about good nature nor neglect of considerations of
power. His objection, rather, was that the unrestrained veneration
of power is simply foolish. It is, at the end of the day, ‘unpolitical’.34

Many took pride in an unpolitical stance, associating this with the
scientific objectivity of a jurisprudence purged of the caprice of politics
and with the idea of the state as a stable order standing above the
political fray. Others, like Schäffle, sought to recognise the clash of
power they witnessed in their own society without succumbing to a
veneration of power.

Drawing the line between an awareness of the constraints of
power and a veneration of power which tips over into an ultimately
self-destructive hubris was an important but difficult task, especially
when political theorists were carried away by polemic and rhetoric.
Both were prominent in Weber’s 1895 inaugural lecture as Profes-
sor of Political Economy in Freiburg. The subject of Weber’s
address was the economic conditions in Prussia and especially
the relationship between Germans and Poles in the region. Weber
left no doubt that he was adopting a political stance and defining
politics in the process: ‘The science of political economy is a
political science’.35 Weber explained that this must be so, for
although as ‘an explanatory and analytic science, political economy
is international . . . as soon as it makes value judgements it is tied to
the particular strain of humankind (Menschentum) we find within
our own nature’.36 Weber spelled out that he was writing in the
interests of German policy and culture, and his language is riddled
with the rhetoric of Darwinian conflict: ‘We do not have peace and
human happiness to hand down to our descendants, but rather the
eternal struggle to preserve and raise the quality of our national
species’.37 Yet there were several restraining factors in Weber’s view
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of politics. For Weber, politics entailed the choice of values without
any guarantee that there were any universally valid choices, but
these were choices about, as he put it in the Freiburg address, ‘what
kind of people they [our descendants] will be’.38 That in turn was
linked to a personal and principled antipathy to irrationalism
and emotionalism which he held to be deeply unpolitical. He
associated the fashionable pursuit of ‘experience’ and ‘publicity’
for that experience with a loss of self-control and the requisite sense
of ‘distance’ appropriate to private and public conduct. Further-
more, Weber did not glorify violence, even when he wrote with
what he admitted was some brutality. Indeed, whereas Treitschke
bundled together state, power, violence and personality in an all-
encompassing view of the political, Weber sought to avoid the
inflation of concepts.39

Much of what Weber put with rhetorical vehemence was expressed
more reservedly by Jellinek. Jellinek also emphasised the dynamic and
the element of choice in politics. Politics, as distinct from the theory of
the state, equalled the ‘theory of the attainment of specific state
purposes, and therefore the consideration of state formations from
specific teleological standpoints, which also supply critical standards
for the judgement of state conditions and relationships’.40 Yet Jellinek
was far too sophisticated to hold rigidly to this distinction. Time and
again throughout his Allgemeine Staatslehre, he emphasised that
politics and the theory of the state could not be separated. There
was, however, a significant difference between the norms of law and
those of politics, for only the former were properly backed by power;
the latter required ‘free recognition’.41

While theorists like Jellinek, Schäffle and Weber sought to steer a
course between the aestheticisation of politics and its disparagement
as the realm of caprice, socialist theorists largely held to the view of
politics as a matter of class conflict driven by economic forces. In
reality, the orthodox view of politics as an epiphenomenon stood in
crass contrast to socialist practice, though the bourgeois liberal jurist
Preuss saw their attitude as indicative of a wider German, rather than
specifically socialist, malaise: ‘The dogmatic one-sidedness of the
materialist conception of history with its underestimation of purely
political motives marks out Marx and Engels more strongly as
Germans than as social democrats’.42 The socialist Eduard Bernstein
could not directly confront the founding fathers in the same spirit.
Nevertheless, implicitly at least, he operated with a fundamentally
different conception of politics to that which prevailed in the majority
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of his own party. For Bernstein, that involved the claim that ‘it would
be better to talk of political rule [Herrschaft] rather than political
power [Macht]’.43

The concept of the nation

Attitudes towards national identity were marked by memory of the
recent political fragmentation of Germany and by the continuing
existence of the multi-ethnic Habsburg Empire. This was evident in
the north in a speech of 1896 by Laband in which he praised the 1871
constitution as ‘the historical and legal landmark of redemption of the
German people from fragmentation and powerlessness’.44 The ap-
parent fragility of national identity was indeed remarkably strong on
the right. It was evident in August Julius Langbehn’s Rembrandt as
Educator of 1890. The appropriation of Rembrandt as a model of
German identity was but one of the oddities of Langbehn’s anti-
modernist tract, which upheld the peasant and the artist as the basis of
Germany’s future. Uncertainty about the strength of national identity
was present in much more aggressive characters than the despairing
Langbehn. In another influential tract, Germany and the Next War,
published in 1911, General Friedrich von Bernhardi worried that the
development of German national identity had

been hampered and hindered by the hereditary defects of its character –
that is, by the particularism of the individual races and States, the theoretic
dogmatism of the parties, the incapacity to sacrifice personal interests for
great national objects for want of patriotism and of political common
sense, often, also, by the pettiness of the prevailing ideas.45

Assertion of German identity and underlying fears about its solidity
were often, but not invariably, linked with anti-semitism. The con-
nection was aptly summarised by Preuss: anti-semitism ‘is rather the
national grimace of people without a true nation-state conscious-
ness’.46 As was indicated above, Weber was a fervent nationalist, but
he was not anti-semitic. Even the antipathy to Poles evident in the
1895 Freiburg address faded. At the Second German Sociologists’
Conference in 1912, Weber had undisguised contempt for ‘opaque
racial mysticism’, and he dismissed the ‘uncritical use of racial
hypotheses’ as a ‘scientific crime’. A nation, he declared, ‘is a com-
munity of feeling, whose appropriate expression would be its own
state’. How a nation came into existence, he continued, is a complex
process with diverse causes from case to case.47 On the eve of the First
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World War, the historian Friedrich Meinecke expressed a similar
disdain for the crudities of some conceptions of national identity.
He also noted the tendency for advocates of German as a Herrenvolk
vis-à-vis other peoples to assume a similar posture towards fellow
Germans.48

Contempt for the cruder notions of national identity did not mean
that these men lacked a strong sense of national identity. Jellinek
expressed his solidarity with Germans in Bohemia and Moravia as the
Habsburg authorities planned to elevate Czech to the status of an
official language alongside German in 1897. It was an intervention
which was not welcomed by the Viennese press, which was close to the
government.49 One product of this intervention was Jellinek’s Recht
der Minoritäten (Right of Minorities), first published in 1898. Moti-
vated by concern for the Germans as a minority within the Habsburg
lands, Jellinek considered the various ways in which minorities could
be defended against majorities. As the title suggests, his conclusion
was simply ‘recognition of the rights of minorities’, though he was
prepared to consider and countenance parliamentary obstruction as
well.50 It is notable, however, that Jellinek set limits to the politics of
nationality. In his Allgemeine Staatslehre, he argued that neither
religious nor national parties are genuine parties, for both necessarily
lacked the comprehensive programmes appropriate to parliamentary
activity.51 Earlier he had sought to use the principles of majority
rule to curtail the appeal of national parties. According to Jellinek,
what made majority rule acceptable was the transient nature of the
majority. The fortunes of political parties change, as do the party-
political allegiances of individuals. But, he continued, this is not the
case with national identity: ‘The German of today cannot become the
Slav of tomorrow, and if, exceptionally, he should, he would rightly
meet with general contempt. Like religious parties, national parties are
firmly circumscribed once and for all.’52 Later, however, Jellinek placed
more emphasis upon the voluntaristic idea of national identity asso-
ciated with the French philosopher Ernest Renan, who described the
existence of a nation as a daily plebiscite. Nations, he wrote, are social
and historical constructs for which there are no fixed objective
markers. Jellinek went a step further when he considered attempts
to equate nation and state. He described these as being based on a
readily discernible error, that is, that the unity of a people requires a
political organisation to form the unity in the first place. Behind this
point lay a general methodological principle which was central to
Jellinek’s political thought, namely that will and feeling could only be
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ascribed to physical individuals. Consequently, he stated: ‘The
national will [Volkswille] is not the physical will of a unity, but a
juristic will formed out of physical acts of will [of individuals] on the
basis of legal principles’.53

The presumption that the nation is a pre-political unity was in-
compatible with the methodological basis of Jellinek’s thought. Yet
Jellinek did not quite manage to adhere to this principle. Towards the
end of his Allgemeine Staatslehre, he wrote that ‘the federal state, like
every other state, has a social, pre-juristic existence, to which the legal
order can be attached, but which it cannot create’.54 Behind this
remark, however, lay disputes to which German political theorists
devoted considerable energy which in retrospect easily seems dispro-
portionate, namely disputes about the federal nature of the Reich and
especially the formation of the Reich. Jellinek’s remark occurred in
the context of his criticism of theories which based the foundation
of the Reich purely upon a treaty between the member states, or
rather, the princes of those states. These theories were simply follow-
ing Bismarck, who also argued that what the princes had once put
together they could also take apart. Jellinek’s own concern for
national unity, as well as some scepticism about the princely houses,
was evident when he attacked Otto Mayer. Mayer, wrote Jellinek,
‘who declares that the Reich is a league of monarchs, finds the
guarantee of the Reich in the federal loyalty [Bundnistreue] of the
princes: a surety of the weakest kind . . .’55

Attitudes to the complex historical problem were compounded as
they were mapped onto the internal conflict between left and right.
The attempt of the right to appropriate the national idea met with
indignation from Hugo Preuss. Nor was the irony, that the states
which now made patriotism compulsory had previously persecuted
advocates of national unity, lost on the sociologist Ferdinand
Tönnies.56 Both Preuss and Tönnies sought to reclaim the idea of
national unity for the democratic tradition with which it had origin-
ally been associated. In Preuss’s case, this also involved extensive
comparison with England. Having referred to the ethnic diversity of
England’s, origins he wrote that ‘[o]ur belief in the spiritual advantage
of a pure, unmixed population is a worthless superstition’ and added:
‘That the politically most able nation of the modern world emerged
from such elements should give our recent nationalist fanatics cause
for some reflection’.57 Moreover, Preuss repeatedly claimed that it
was English political institutions, above all the combination of local
self-government and national representative government, which had
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formed a stable and common sense of citizenship.58 In Germany,
however, internal division went all too well with the ‘brainless
nationalist swindle’.59 In making political institutions the cornerstone
of stable national identity and demarcating this kind of ‘patriotism’
from chauvinism, Preuss came close to what would later be known as
‘constitutional patriotism’, that is, the foundation of collective identity
upon pride in and identification with political institutions rather than
pre-political forms of identity. An analogous approximation has been
suggested for the socialist Eduard Bernstein, though German socialists
in the Reich found it difficult to deal with the concept of national
identity. Principled internationalism was combined with suspicion
that the militarism endemic in the Reich would issue in a war of
aggression. On the other hand, the socialists were keen to deflect the
charge that they were vaterlandslose Gesellen who would abandon
their country even in the event of a defensive war. Ground between
these two pressures, they found it difficult to maintain a conception of
national identity that was tied to distinct institutions, save for the
remote future of a socialist society.60

The most distinctive response to the problem of national identity
came from socialists in the Habsburg lands. As socialists, Karl Renner
and Otto Bauer were confronted with this problem within their own
party, which was one of the few pan-Austrian institutions, incorpor-
ating diverse nationalities, especially a substantial Czech section
which fretted at the predominance of Austrian Germans in the leader-
ship of the party. It was Bauer who produced the more sustained
analysis of the national identity in his book of 1906, The Question of
Nationalities and Social Democracy. The definition at which he
ultimately arrived was: ‘The nation is the totality of human beings
bound together by a community of fate into a community of charac-
ter’.61 According to Bauer, the initial communities in which common
descent and community had both played a role had long since
disintegrated, giving way to a period in which the relationship
between the dominant class, the effective bearer of national identity,
and the masses was the decisive factor. As a Marxist, he naturally
argued for the importance of capitalism in promoting the wider
dissemination of this culture and in the ‘awakening of the non-
historical nations’, including the Czechs. It was, however, only the
future socialist state that would complete this process.62

Sophisticated though his analysis of the nations was, it was the
solution to the contemporary problems of the multi-national state that
was most innovative. Here, Bauer drew on the ideas of Karl Renner.
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Renner was motivated by the difficulty of recognising nationality in
a political and legal culture dominated solely by the concepts of
the territorial state and citizen. As Bauer later summarised: in this
‘centralist-atomistic’ model, ‘the legal order knows only, on the one
hand, the state, and on the other, the individual, the individual
citizen’.63 Renner had noticed an anomaly here in which some
protection was provided against the territorial principle. In interna-
tional law, the foreign citizen, an Englishman, could find protection
even in Prague, in the form of the diplomatic service of his own state.
Renner paused to note that this was more than could be said for the
Austrian German in Prague.64 Spurred on by this, Renner drew a
distinction between the territorial principle, defining people by place
of residence, and the personality principle, defining people by national
identity. According to the latter, those of the same nationality would
constitute a legal entity regardless of place of residence. Renner went
to suggest that the current functions of the government should be
divided and regulated on the basis of either the territorial or the
personality principle according to whether or not they were central to
cultural identity. The distinction was facilitated by Renner’s contrast
of the defining qualities of state and nation. He followed the influen-
tial identification of the essence of the state as will, in order then to say
that in the case of the nation ‘the common feature does not concern the
realm of willing, but rather of thinking and feeling . . . It touches a
completely different human dimension. There, where the will in
general is not in consideration, there can be no kind of dominating,
sovereign will but only dominating intellectual and emotional
tendencies . . .’65

The Rechtsstaat

One barrier against the contingency of politics and the irrationalism of
national identity was the concept of the Rechtsstaat, even if this had
lost its wider political connotations. Nevertheless, the idea of a state
whose prime characteristic was the creation of an ever more dense and
coherent system of law that determined the legitimate activity of the
state as well as of the citizens was widely perceived as a major
achievement. As indicated in the Introduction, this did not exclude
awareness of the paradoxical character of deriving law from the
power of the state while simultaneously defining the state as subject
to law. It was, however, not necessarily the state as a legislative
machine that was seen as a threat to the Rechtsstaat. Thus, when
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Gerhard Anschütz reviewed the arguments for and against the
existence of gaps in the legal order, he denied that there were any
such gaps in administrative law. In elaboration, he considered the
possibility that administrative bodies might act in the common interest,
provided only that what they did was not expressly forbidden by
law. He proceeded to reject this possibility unequivocally, for it is
a characteristic of a ‘police’ state that the administration acts
‘only according to considerations of utility; the conviction of the
administrative organs in the utility of their action is the only limit
to administrative power’.66 Administrative power was the threat in the
eyes of Anschütz, and the answer to it lay predominantly, but not
exclusively, in legislation.

One supplement to this was provided by the judicial system.
According to Thoma, who agreed that legislation was the primary
guarantee against arbitrary administrative discretion, the exclusion of
the courts from issues of public law had been alien to the German legal
tradition but had gradually been asserted in the interests of executive
and administrative discretion. A restricted role for the courts also
followed from the orthodox positivist position that gave priority to
the legislative machine and viewed judges as little more than mouth-
pieces of statutory law. Yet, well before the turn of the century, Rudolf
von Ihring and Oskar Bülow had attacked this model of statutory
positivism. Bülow went much further than Ihering, but the latter had
pointed the way by emphasising interests and considerations of utility
in the development of law.67 Bülow took up these ideas to argue for
the fundamental indeterminacy of the legal order.68 He dismissed the
idea that it is possible in cases of doubt to discern the intent of the
‘many-headed legislator’, some of whose members may not have even
understood the legal text they sanctioned. He added that the greatest
transformation in the legal order, the introduction of Roman law, had
been effected not by statute but by ‘judicial lawmaking’.69 On the eve
of the First World War, Eugen Ehrlich was even more scathing. The
whole idea of the legal order as an order without gaps ‘never was
anything but purely theoretical pedantry’.70 Ehrlich brought out the
wider political significance of what had become known as the Free
Law Movement. The idea of the ‘omnipotence of the state’, and the
presumption that ‘the power to legislate is the highest power in
modern society’, glossed over the fact that law is predominantly a
product of social forces and non-state associations.71 The Free Law
Movement was successful enough for Gustav Radbruch to proclaim
with some exaggeration that few now dared to challenge it. One
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who had no reservations about attacking it for reversion to ‘value-
irrationalism’ was Max Weber.72 Weber suspected that the ideas of
the Free Law Movement could only encourage judges to substitute
their own arbitrary values for what was prescribed by the legislative
machine.

The Rechtsstaat presented related problems for German Marxist
theorists. Thus, Renner agreed that social forces could bring about a
change in the meaning of law, including changes disadvantageous
to the working class. More specifically, he argued that what was
properly public right and power had been effectively conferred upon
private individuals. Renner’s argument was that fixed legal categories
undergo a change of function unnoticed by the legal system. His
conclusion was that

The right of the capitalist is delegated public authority, conferred indis-
criminately upon the person who will use it for his own benefit. The
employment relationship is an indirect power relationship, a public ob-
ligation to service, like the serfdom of feudal times. It differs from serfdom
only in this respect, that it is based upon contract, not upon inheritance.73

Law and the Rechtsstaat had no more provided stability and certainty
than Bismarck’s constitution.

Parties and parliament

It was widely recognised that political parties were one of the main
agents for trying to channel and achieve social change. Their virtues,
however, were intensely disputed. Often, German theorists at the
beginning of the century have been regarded not only as unsympa-
thetic to parliamentary government but also as unable to grasp its true
nature, above all the role of the majority and opposition parties within
parliament. That in turn is traced to a commitment to a so-called
constitutional monarchism explicitly contrasted with parliamentary
systems, where constitutional monarchism is defined by the supposed
balance between governmental power and parliamentary power.74

These views were indeed widely held. They were especially evident in
comparisons with the English political system, though this was clearly
used as a weapon in debates about Germany’s future political sys-
tem.75 Opponents of parliamentary democracy and political parties
argued that England was a crypto-republic, with the clear implication
that moves towards greater parliamentary power would prove a threat
to German monarchy. Supporters invoked the existence of monarchy

35



Twentieth-Century German Political Thought

alongside a powerful parliament in England as proof that greater
parliamentary power need not be a threat to German monarchy.
Ironically, this gave supporters of parliament an interest in exagger-
ating the power of the English monarchy.

The basic model of monarch on the one side and parliament, as the
people’s representative, on the other side was evident, for example, in
Conrad Bornhak’s review of constitutional change in 1910. Indeed,
Bornhak argued that it was even truer than at the time of the
foundation of the Reich. His reason was that while the constitution
had envisaged a federal government, the Kaiser had effectively dis-
placed the Bundesrat. He added that the contrast of Kaiser and
parliament was also more consistent with popular perceptions.76

Jellinek noted that the idea of a balance between monarch and
parliament was one of three possible relationships between monarch
and parliament. The others were either monarchic dominance or
parliamentary dominance. Balance, he continued, was rare and could
be nothing more than a temporary arrangement.77 In Germany,
political reality corresponded with the doctrine that ascribed power
to the executive and allowed parliament only a restraining influence
upon this power of domination (Herrschermacht).78 Yet Jellinek left
no doubt that in this respect Germany lagged behind the development
of the modern state.

He also sought to cut the ground from under the feet of some of
those who wanted to provide a principled justification of the sub-
ordination of parliament by denying that it was an organ of state.
Parliament was said to be an expression of society, incapable of
embodying a unified will. Behind this lay the charge that not the
interests of the state but the interests of the parties were said to come to
the fore in parliaments. Society and parties were presented as divisive
and hence not political, as, by extension, was parliament. Jellinek
replied that society did not and could not have a unified will but that a
parliament had no choice but to have a unified will. What he meant by
this was simply that any parliamentary body has only two options
when presented with any proposal. It can affirm it or reject it. The
argument against parliament as a political institution an organ of state
was false in its understanding of society, parties and parliament.79

Equally important was the underlying reason for the actual
weakness of the German parliament, which Jellinek located in the
fragmentation of political forces. Hence, he concluded, the only way
forward lay in a ‘complete transformation of the parties and a fusion
of the [parliamentary] fractions into large groups’.80 Alfred Weber
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agreed. Indeed, he believed that the situation had deteriorated since
1890 as any prospect of a firm government coalition faded and all
parties had retreated to a stance of pure opposition.81 Jellinek added
that the literature criticising the vices of the reality of parliamentary
government was so extensive that it was difficult to grasp. Yet he
ascribed this to the progress that the idea and reality of parliamentary
government was making. As with all political institutions, it was only
as parliamentary government moved from a desired ideal to a prac-
tical reality that its deficiencies, varying as they did from state to state,
came to the fore.82 The real issue was not whether the regime in the
German Reich was in reality a dualistic one, but whether this was seen
as desirable and appropriate to Germany, as it was by Bornhak, or
was seen as ultimately incompatible with the modern state, as it was
by Jellinek and by the brothers Alfred and Max Weber.

The interventionist state

The supposed contrast between the state as the embodiment of a
unified will and society as the site of the conflicting clamour of special
interests was complicated by the emergence of an increasingly inter-
ventionist state and by a wider debate over the future of the German
polity. Given the rate of industrialisation especially in the German
Reich, it is notable that it was still possible for a debate to take place
about whether the German future would take the form of an agrarian
or an industrial state. At the turn of the century, Adolf Wagner argued
for the former. According to Wagner, the current phase of indus-
trialisation was no more than a transient one that nevertheless
threatened the harmony of rural society. Max Weber retorted that
‘no rural idyll’ could be retained, while Friedrich Naumann outbid
Weber in their common opposition to Wagner and his allies: ‘God
wants technical progress. He wants the machine.’83 The strains
imposed by rapid urbanisation and industrialisation and the reaction
they induced were set in a wider context by Preuss shortly after these
debates. According to Preuss, Germany was witnessing a ‘new phase
of the old struggle between country and city’.84

Both critics as well as the advocates of industrialisation and
urbanisation claimed to represent the common man, including
the industrial proletariat, against the vices of these processes of
modernisation. What was also common to them was a sense of being
overwhelmed by the process of modernisation in which advanced
capitalism and a bureaucratic and interventionist state were related
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phenomena. Along with that sense of momentous change went a
conceptual slippage which readily equated the interventionist state in
general with some form of socialism. All this was gathered together in
Max Scheler’s proclamation on the eve of the First World War: ‘The
fact itself however, that the freedom-threatening medicaments of the
increasing state socialism have become the only ones that are able
to promote the maximum of national welfare, is itself the worst
consequence of the domination of the capitalist spirit ’.85

Not all felt as threatened by these developments as Scheler. As
Michael Stolleis has argued, one response to the rise of the inter-
ventionist was the revival of the concept of the purpose of the state in
the work of Ihering.86 Even Jellinek, who was suspicious of expansive
concepts of purpose and all too aware of how contingent purposes
could be transfigured into either absolute values for the state per se or
into the supposed distinctive purposes of various national polities,
sanctioned the centralising interventionist state as an empirical
reality.87 According to Jellinek, one of the most important aspects
of any discussion of the purposes of the state was what the state was
not supposed to do. That was a sentiment which Weber also ex-
pressed, though on more tactical grounds, when faced with calls for
greater state intervention. Weber was not a doctrinaire opponent of an
active social policy; quite the contrary. He lamented the power of
business interests as much for the supine attitude of state officials in
the face of such power as anything else. Contrary to the supposition
that state officials could adopt a standpoint above the clash of social
interests, Weber asserted in 1909 that one could not expect anything
from the replacement of the industrialist by the civil servant other than
that ‘the state power will be full of [concern] for the sensitivities of the
employers’. Compared with the manufacturer, in economic matters
the civil servants and white-collar workers ‘are more papal than the
Pope’.88

The international order

Weber could not resist setting his comments in the context of the
international struggle for power, and countered the supposition of
the supposed superior moral standing of German civil servants with
the observation that ‘Democratically governed countries with, in part,
an undoubtedly corrupt civil service have attained very much more
in the world than our highly moral bureaucracy . . .’89 Weber’s
comment reflected a wider debate about the relationship between
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Germany’s domestic institutions and its international position. The
idea, most clearly expressed by Otto Hintze, that its exposed inter-
national position in the centre of Europe required a hierarchically
organised internal political order was one of many arguments for the
distinctiveness of German institutions.

The need for the pursuit of power politics on the international stage
had been a constant theme in Weber’s work. Although Weber criti-
cised the German government for its obsession with the trappings of
power rather than the substance, he was not always that precise about
what substantive goals Germany ought to be seeking. One common
element among advocates of a great-power orientation was the
transposition of the idea of a balance amongst the European powers
onto the global stage. Common though this idea was, approaches to
the international order cannot be reduced to a Darwinian power
politics regulated at most by the idea of a balance of power. Thus,
Heinrich Triepel argued for the existence of international law along-
side domestic or municipal law. This dualistic approach to the legal
order, embodied in the title of his book, Völkerrecht und Landesrecht
(International and Municipal Law), was founded on the idea that the
two forms of law regulated different subjects of law, coordinate states
in the case of international law, citizens of states in the case of
domestic law. Although he sought to hold these two forms of law
apart, he did so in order to defend the existence of international law as
a binding form of law against its detractors. This involved the claim
that law rested not merely upon contracts or treaties but was the
expression of an underlying international community. In Triepel’s
words: ‘While the treaty [Vertrag] is supposed to serve the fulfilment
of contrary interests, agreement [Vereinbarung] is intended to satisfy
common or identical interests’.90 Triepel’s argument, so far as it rested
on the conceptual distinction between contract and agreement, is
flawed, as was pointed out at the time.91 It is noteworthy, however,
that Triepel slipped into using dubious analogies most blatantly not
when seeking to make the two forms of law conceptually watertight,
but when seeking to allow for the influence, albeit indirect, of inter-
national law upon domestic law.92 In many respects, politically and
intellectually, Triepel was relatively orthodox. Indeed, he was praised
for defending international law from a strictly positivistic standpoint.

Yet others also responded to the same phenomena as Triepel. When
discussing the general trend towards centralisation, Jellinek observed
that although the final outcome was unclear there were already signs
that the process would not halt at the boundaries of the individual
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state.93 Indeed, Jellinek was more radical than Triepel. His definition
of sovereignty enabled him to take a relatively relaxed view about the
voluntary surrender of powers that were usually seen as essential to
sovereignty. This could go so far, Jellinek concluded, that ‘It is not
only a theoretical consequence of the concept of sovereignty that it can
exist as a nudum jus but also something demonstrable in the practical
world’.94 According to Jellinek, approaches to the international order
were distorted not just by ill-defined concepts but also by a basic
methodological error. The natural sciences and economics had made
great strides by a radical isolation of the object of study. In the case of
the international order, this had quite misleading consequences, for in
‘reality never the state but always and only states are present’ in the
international order.95 In other words, one had to start not with the
autonomous, sovereign state but with the reality of a community
of states. The Swiss jurist, Max Huber, also placed the community of
states at the centre of his argument. Tracing the development of the
nature of treaties across the centuries, he argued for a growing
recognition of common interests, culminating in treaties that were
in the interests of the ‘totality of states’ rather than the direct
signatories.96

Although Huber had been drawn to international relations by
Bertha von Suttner’s pacifist novel, Die Waffen nieder!, Huber was
no pacifist. He showed some sympathy for the supposition that war
had a positive influence on human virtue and culture. Yet he thought
he could see a growing reluctance of men to repeat what he described
as the ‘extraordinary’ willingness to sacrifice themselves for the state
in the nineteenth century.97 Jellinek too anticipated a decline in inter-
state wars, but he set two limits to the prospects of peace. First, civil
wars were unavoidable. Not even the almost certain prospect of
failure would deter parties convinced of their cause. Second, major
ideological transformation would continue to be accompanied by
violence: ‘No great idea has achieved domination, whether in the
religious, political or social fields, without having cost streams of
blood’.98

The impact of the First World War

On the eve of the First World War, German political thought
exhibited great diversity. Although some views, for example support
of natural-law theories, were clearly marginalised, there was no
‘orthodoxy’ that had not been attacked. While some individuals
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appear easy to assign to an ideological camp, most camps had their
renegades, and many individuals fitted into several or no camps. In
retrospect, that is to be expected from societies as fragmented and, in
some respects at least, as dynamic as the lands inhabited by Germans
in this period. If anything is striking in retrospect, it is the extent of the
diversity of political thought, the vehemence of the disputes and the
willingness to push concept and argument to the limit. Those char-
acteristics were aggravated by the apparent fragility of identity and
frequently by a sense of being overwhelmed by the pace of change. A
war, whose nature few had anticipated, could only accelerate these
trends. Yet, at first, this was not how it seemed. The war brought with
it proclamations of national unity which most intellectuals rushed to
sign, or indeed initiated. Even in retrospect, Meinecke could still recall
his enthusiasm for 3 August 1914. He was not unusual in this respect.
Affirmation of national unity, in the shape of the proclamation by the
Kaiser that he no longer recognised political parties but only Germans,
were soon inflamed into claims that the war, and German victory,
revealed the true meaning of history. So rampant were such views that
Georg Simmel noted in one of his early panegyrics to national unity
that ‘In every respect it is to be rejected that Germany must be
victorious, if history is to have a meaning’.99 The rhetoric of inner
value and expectation of victory, which amounted to little more than
an indeterminate assertion of will, was deployed without restraint by
Rudolf Eucken: ‘If we only stand fast to ourselves, grasp the depths
and inner force of our essence, then our genius will be with us and lead
to victory, then even the gates of hell will not be able to overcome
us’.100 Even more ominous was the prophesy made by Paul Natorp:
‘Were the German . . . not true to his vocation then will his name be
eradicated from the earth’.101

These sentiments were accompanied by a set of contrasts, between
the ideas of 1789 and the ideas of 1914 – between, in Werner
Sombart’s well-known contrast German ‘heroes’ and English ‘traders’.
In part, the contrasts and the exaggerated rhetoric were products of
the clash between the propagandistic endeavours of the intellectuals
of the warring powers. It was this which drove Germans to identify
German culture and Prussian militarism in a way they would not
have dreamed of doing before the war. Meinecke, for example,
recalled that his ‘Kultur, Machtpolitik und Militarismus’ (Culture,
power politics and militarism) of 1915 had been written to counter
enemy attempts to draw a distinction between two Germanies,
one peaceful and cultured, the other militaristic and wild.102 This
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intellectual transfiguration of the war into an ideological conflict
marked the transformation of the idea of a separate road of German
political development into a widespread ideology.103 It was also
linked to a sense of embarking upon a new political venture with
an indeterminate end goal, albeit one to which old concepts served as
no guide. This was evident even in Alfred Weber, an advocate of
democratic reform before the war, and after, who wrote that ‘our old
conceptual world, words like democracy and aristocracy, and similar
ones, are absolutely unusable in the light of our contemporary
reality . . .’104

Not all succumbed to this rhetoric. The Austrian Marxist Max
Adler had little difficulty in mocking Max Scheler’s variety of war
philosophy: ‘Such a theory brings us to the point where all the
destructiveness of war is described as act of liberating love, as,
for example, occurs especially strikingly in the destruction of the
cathedral of Reim’.105 Among the few who withstood the general
inflammation, Adler emphasised Emil Lederer. Lederer sought to
explain the complex, and paradoxical, development of the state as
conditioned both by the socio-economic structure of countries and the
evolving military structure. One of the paradoxes was that the
absolutist state, which recognised no limits on its power in principle,
had been in fact highly limited. It was unable to deploy the human
resources of the modern state and was reliant upon paid armies: ‘the
state disposed of its citizens only by virtue of a contract’.106 The
modern state, however, could exploit the resources of a capitalist
economy, including the manpower which could be diverted from non-
essential occupations. By virtue of the principle of conscription, ‘the
limitless power of the state is realised; only now does it dispose over its
population – far more than the absolute prince, for whom the land
was his domain, for whom the citizens were his subjects’. But this side
of the state was ‘in its essence abstract, because [it is] beyond the social
and economic differences that are given today’.107 Whereas the
prophets of a special German path thought that the mobilisation of
1914 was the expression of something distinctively German, Lederer
saw the same abstract principle of conscription and military organisa-
tion at work in all the warring states. The state itself appeared with a
Janus face. Internally, states were indeed distinguished by the pecu-
liarities of their social, economic and hence political systems. Looked
at from the outside, however, the state increasingly freed itself from
its distinctive social and economic characteristics. As Meinecke had
seen before the war, Lederer noted that modern nationalism in fact
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employed ‘only a schematised and conventional national culture’ that
glossed over true national differences.108 Moreover, the community
formed by mobilisation was by definition a compulsory one that took
no recognition of social peculiarities or positions. It was, in fact, not a
genuine community at all but an ‘abstract, organised multitude’.109 It
was characteristic of the power of the abstract state that in war one
witnessed ‘the complete abdication of the domestic organs of state,
of the administration: in war the state of siege is proclaimed . . . The
military is the state.’110

Lederer referred to the state of siege only in passing, but it inevitably
stimulated more focused discussion. Werner Rosenberg responded to a
judicial interpretation of the Prussian law of 4 June 1851, according to
which the law established an independent right to issue unrestricted
directives.111 Rosenberg objected to this judgement, arguing that it was
consistent neither with the intent of the legislators at the time
nor the subsequent views of Prussian courts and jurists, or even the
Prussian military authorities before the war. Rosenberg’s vigorous
defence of the rule of law was, as he acknowledged, disputed. Among
those who took exception to Rosenberg’s view was Carl Schmitt.
Schmitt set the issue in a much wider context, of the literature on
the concept of dictatorship and on the state of siege. Although Schmitt’s
conclusion was apparently equivocal, his real motive lay in the justi-
fication not only of the power of the military commanders but also in a
certain conception of politics and the state. Schmitt conceded that in
both cases it was still possible to maintain a conceptual difference
between legislative and executive power – more so, in fact, in the state of
siege. Schmitt added, however, that there was a ‘concentration within
the executive’.112 The meaning of this became clear when Schmitt
elaborated. He took up the idea of legislative and executive power,
where the former, as the ‘true expression of the sovereignty of the
people’, was accorded supremacy and the executive was interpreted
simply as the ‘arm’ of the legislative brain; and he then wrote:

But with such antitheses one does not do justice to the significance of
the administration. Administration is more than the mere execution of
positive legal definitions; the law is only the framework within which
the creative activity of administration takes place. Also, the historical
development did not occur in such a way that first the law . . . was
declared and then its execution was taken in hand. In the beginning all
state activity is administration; legislation and jurisdiction separated out
later . . . The primeval condition, if it is permitted to use this word,
remains administration . . .113
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This was the ‘concentration within the executive’ which amounted to
the invocation of a primeval conception of the political, reincarnated
within the façade of the Rechtsstaat. Both Lederer and Schmitt had
focused upon the enhanced power of the state during the war. Lederer
saw this as the product of specifically modern conditions, leading to
an intensification of the autonomy of the state from society in the same
moment as this militarised state sucked up the substance of society, its
very population, into an abstract machine indifferent to the real
peculiarities of the warring nations. Schmitt presented this enhanced
power as a return to an earlier condition, an explicit regression which
did justice to the idea of ‘administration’.

Political institutions, national unity and German distinctiveness
were the themes of Preuss’s Das Deutsche Volk und die Politik
(The German People and Politics) of 1915. Although, to Preuss’s
surprise, it was favourably received in some quarters, especially in
Austria, Gustav Schmoller responded with a bitter attack, including
crude anti-semitic comments.114 The underlying reason for the bitter-
ness is not difficult to discern. Preuss asked why Germany had been so
unsuccessful in the propaganda war with its enemies. He rejected the
standard argument that resentment against Germany as a newcomer
on the global stage was the problem. The real reason, he claimed, was
the distinctiveness of German institutions and ideas and specifically
the German tradition of the Obrigkeitsstaat. To press home the point,
Preuss asked: had not foreign countries heard so much about German
distinctiveness precisely from Germans?115 It was, in fact, Preuss’s
book that turned the term Obrigkeitsstaat into a widely used polem-
ical term. In Preuss’s hands, the idea of an authoritarian political
tradition became a weapon to explain German weakness, not
strength, and to call for reform.

Preuss’s biting and often sarcastic attack on what he identitifed as
the Obrigkeitsstaat came through in his comments on German
wartime unity: ‘Such unanimity in external defence could, of course,
be a surprise – hopefully a pleasant one – only for believers in the
traditional politics of mistrust, that stamped every domestic opposi-
tion as an enemy of the Reich’.116 Preuss effectively blamed the same
suspicion for feeding the belief of Germany’s wartime opponents that
they could divide the German nation.117 In this and much else, Preuss
was concerned above all about the underlying understanding of
politics. Hence he described the discriminatory Prussian electoral
system, to which he was opposed, as a secondary matter. What really
counted was the political ‘energy’ of the German people. What was
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lacking was parties capable of and willing to take on the role of
government. That in turn was a product of a lack of ‘political energy
. . . oriented directly towards the practical activity of the state’.118

Schmoller sought to discredit Preuss with a mixture of anti-semitism
and anti-urban resentment that unintentionally gave retrospective
justification to Preuss’s earlier reference to a ‘new phase of the old
struggle between country and city’. Schmoller claimed that Germany
was not as undemocratic as Preuss suggested, but also sought to
undermine aspirations for democratisation and parliamentarianism
by comparing the reality of parliamentary regimes with idealised
models: ‘Even in the red republic the people as such has never and
nowhere ruled’.119 Underlying much of Schmoller’s argument was the
idea that parliamentary regimes relied upon demagoguery and the
fickle, if not corrupted, mood of the masses, whereas German con-
stitutionalism ensured a stable, honest and far-sighted administration.

That became more and more difficult to maintain as resort to
demagoguery, especially by the more extreme annexationists, became
all too evident. Indeed, it was not long before Max Weber was angrily
proclaiming that ‘In Germany we have demagogy and the influence of
the rabble without democracy, or rather, because we lack an orderly
democracy’.120 There was little in the constitutional monarchy that
Weber did not attack. The ideology of the ‘communal wartime
economy’ and supposed spirit of integrity were both treated as mere
sham. Yet Weber’s proposals for reform in a series of articles in
April–June 1917 fell short of a call for parliamentary government,
as Robert Piloty pointed out. Weber had focused initially on problems
of leadership selection and the clash between political leadership and
rule by bureaucracy. What was missing was clear recognition of the
core idea of a parliamentary system, namely that ‘only a specific party
tendency is allowed to lay its hands on the rudder at any given
time’.121 By the end of the year, however, Weber was giving explicit
emphasis to the role of parties. Whereas Schmoller associated party
and parliamentary government with fickleness, Weber argued that
‘the unorganised mass, the democracy of the street, is wholly
irrational. It is at its most powerful in countries with a parliament
that is either powerless or politically discredited, and that means
above all where rationally organised parties are absent.’122

It was within organised political parties that responsibility was to be
inculcated, and organised political parties were to provide the political
platform for the caesaristic leader. But only the platform; for, in
contrast to the leaders of parties of notables, the key to the political
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leader advocated by Weber was that ‘he uses the means of mass
demagogy to gain the confidence of the masses and their belief in his
person, and thereby gains power’.123 Weber expanded on the tension
between parliamentary and plebiscitary selection of leaders, but even
in the case of the latter he ascribed significant functions to parliament
in educating prospective leaders, providing a platform for them,
ensuring the existence of ‘legal safeguards’ against them and a
mechanism for ‘eliminating’ leaders who had lost the trust of the
masses. More broadly, he warned that any attempt to introduce
democracy without a parliament would have dire consequences in
Germany: ‘Any merely passive democratisation of this kind would be
the purest form of uncontrolled bureaucratic rule, with which we are
very familiar here, and it would call itself a ‘‘monarchic regiment’’ ’.124

Weber later lost sight of the importance of his warning, though that
is not true of Robert Redslob, whose Die parlamentarische Regierung
in ihrer wahren und in ihrer unechten Form (Parliamentary Govern-
ment in its True and Unauthentic Form) of 1918 has been accused of
contributing to the decision to opt for a directly elected head of state
in the Weimar constitution. In fact, Redslob believed that French
political experience had confirmed the suspicions of those who had
resisted such an option in that country. What Redslob did admire in
the ‘true’ English form of parliamentarianism was the existence of a
mechanism for avoiding political paralysis through the dissolution of
parliament. Redslob was also aware that even this mechanism could
be subject to abuse. Reflecting on the actions of the French president
Macmahon in 1877, he wrote that dissolution

may not be used in order to break resistance and help a policy to
victory . . . Dissolution is no kind of weapon of attack. It is a question,
perhaps a plea, but it is no kind of coup de main . . . To appeal to a people,
whose opposition one knows, means pursuing an act of repression, means
not recognising a people as a judge and degrading it to the role of an
instrument . . .’125

Weber, Preuss and Redslob were all looking for institutional
mechanisms which would ensure political responsibility, as well as a
commensurate political culture. Yet the strains ofwar suggested different
priorities, even to those supportive of democratisation. For Friedrich
Naumann, what mattered most was the myth which would unite the
nation. He still found this in the monarch, ‘equipped with a remarkable
mystique’, who could integrate the working masses as citizens of the
state.126 Weber identified a quite different source of unity:
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The modern state is the first to have the concept of the ‘citizen of the state’
(Staatsbürger). Equal voting rights means in the first instance simply this:
at this point of social life the individual, for once, is not, as he is every-
where else, considered in terms of the particular professional and family
position he occupies, nor in relation to differences of material and social
situation, but purely and simply as a citizen. This expresses the political
unity of the nation (Staatsvolk).127

It is clear that German political thought before 1914 was part of a
contested political culture. Even the idea of a German political
tradition was part of an often highly polemical debate about how
the German empires would have to respond to the challenges of
modernisation. Certain ideas were highly prominent, most obviously
the concept of the state, or highly distinctive, most obviously the
Rechtsstaat, but the precise connotations of those concepts were also
disputed. It is also clear that the war of 1914–18 was disorientating,
divisive, and tied up with a radicalisation of the idea of a distinctive
German political tradition, both by advocates and critics of that
tradition.
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Richard Thoma (eds), Handbuch des Deutschen Staatsrechts, vol. 1
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Contested Democracies

The end of the First World War brought with it the collapse of
the two German regimes and the disintegration of the Habsburg
Empire. The monarchic principle that Franz Josef had proclaimed as
the source of German greatness evaporated with remarkable speed.
The point was not lost on Hugo Preuss: ‘The suddenness with which
the change took place, which set aside with a single blow 22
dynasties in a Germany considered as especially monarchist, is,
however, so astonishing that one can understand the suspicious
doubt about the permanence and fundamental character of the rapid
transformation’.1 Preuss went on to explain that the collapse of the
dynastic order was less surprising than it seemed, for the grip of this
order on Germany had already been hollowed out. Especially in
retrospect, his comments readily seem to have a different, prophetic
meaning; for, although the monarchy was finished as a form of
government, both the Weimar Republic and the Austrian Republic
were of short-lived duration, and this has often been traced to the
incompleteness of the break with the past which took place in 1918.
Even during the short life of these republics, the extent of the break
with the past was one of the issues that divided German political
theorists.

The new republics, especially the Weimar Republic, were contested
democracies facing critics from the right and the left. Both constitu-
tions were compromises. Both were the product of political conflict
that threw the role of professional politicians and the concept of
politics into sharp relief. That does not mean that the old pretence of
adopting a standpoint above parties had disappeared. It was still
necessary for Gustav Radbruch to complain of the hypocrisy even of
those involved in party politics, for whom politics ‘belongs to the
things one does but does not willingly talk about’.2 Attitudes to party
political conflict and the republics were also still bound up with
conceptions of the state. Across the political spectrum, critics
denounced the Weimar Republic as a ‘sham state’, while on the right
the concept of the state was invoked as an alternative to the Republic
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and, more specifically, as a distinctively German alternative to what
was seen as an all-too-western Republic.3

That rebuke was rooted in the impact of the war and the Versailles
Treaty, whose provisions induced resentment across the political
spectrum. One of the provisions of the peace treaties that were seen
as especially unjust was the prohibition of a union between Germany
and an Austria now largely separated from the other nationalities of
the old empire. The continued existence of two German states was but
one of the challenges to the concept of national identity. Within those
states, the growth of National Socialism with its virulent anti-semitism
posed a threat to national unity. The legacy of persecution and
Marxist antipathy to the state as an instrument of class domination
also served as a barrier to political integration, despite the fact that the
socialist parties had been a major force behind the creation of
the democratic republics. Indeed, in the case of the Weimar Republic,
the socialist Ernst Fraenkel could plausibly describe the SPD as the
‘guardian of the constitution’.4

The history of the Weimar Republic has inevitably been coloured by
its collapse and by the National Socialist era that followed. The failure
to meet the challenge of National Socialism has been explained less as
a case of the murder of the democratic republic than of its suicide. This
judgement seems all too reasonable in the light of the less-than-
enthusiastic confession by the historian Friedrich Meinecke that he
was a monarchist by heart but a republican by reason.5 Others have
emphasised not so much the flaws within the republic and its sup-
porters as the strength of the attack from outside, that is, from those
implacably imposed to a republican and democratic parliamentary
order. However one judges the ultimate failure to prevent the succes-
sion of the Third Reich, to read the political thought of the period
solely through the filter of what succeeded it is to deploy a perspective
that was not available to political theorists of the time – not even to
most of the critics of Weimar. Towards the end of the Republic, as
parliamentary government gave way to rule by presidential decree,
the prospects of the Republic were clearly bleak, though that fact
and the uncertainty about the future were both evident in the title of
an article by the socialist lawyer Otto Kirchheimer: ‘Weimar . . . and
what then?’6

The Weimar Republic and to a lesser extent its Austrian counterpart
experienced a process of accelerated modernisation and increased
state intervention. The aspirations of the socialists were partly res-
ponsible for this, but deeper industrial, social and generational
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changes contributed to it. Periodic economic dislocation, including
hyper-inflation in Germany in 1923, and then the world economic
crisis at the beginning of the 1930s that hit both Germany and Austria
especially hard, aggravated political discontent. Economic crisis was
perceived as part of a wider crisis affecting all aspects of social and
political life, as academic disciplines and intellectual traditions. ‘Die
säkulare Bedeutung der Weltkrise’ (‘The secular significance of the
world crisis’), to use the title of an article by the economist Wilhelm
Röpke, seemed almost limitless in its ramifications. Only astronomers,
he suggested, could reflect upon a stable order.7 Even the advantages
of hindsight and distance from the tumult of events have not lessened
this impression. As the historian Detlev Peukert has put it, ‘Nowhere
else in Europe had both traditional values and political and social
reforming ideas been so called into question as they had been in post-
war Germany, and nowhere else had public life been so politicised and
polarised’.8

As already indicated, the position of the two states in the inter-
national order was a contributing factor to the sense of discontent.
The Versailles Treaty with its ascription of responsibility for the First
World War to Germany and its allies was almost universally bitterly
resented. Anglo-Saxon hegemony, increasingly American rather than
British, jostled alongside what as seen as French lust for revenge. Yet,
despite the parlous international position of the two republics, there
were attempts to promote international law, and even the most
virulent critics of this agenda occasionally feared that it might prove
attractive.

The concept of politics

The contested republics encouraged an emphasis upon the conflictual
character of politics while the clash of values suggested a relativist
approach, though this could take a prosaic form orientated towards
democratic institutions or degenerate into the cultivation of myth. In
Munich in 1919, amid the violence associated with the proclamation
of a Soviet Republic of Bavaria, Max Weber addressed the theme of
‘The profession and vocation of politics’. Politics, according to Weber,
is ‘striving for a share of power or for influence on the distribution of
power . . .’9 The inherent limits on this aspiration are evident in
Weber’s reference to a ‘share of power’. The aspiration to a share of
power is also limited by the existence of powerful bureaucracies,
characteristic of modern political and economic life. It was precisely
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these constraints that led Weber to look to charismatic plebiscitary
leaders, even though their character and status at the head of party
machines ‘means a ‘‘loss of soul’’ (Entseelung) for the followers, what
one might call their spiritual proletarianisation’.10

Weber’s main concern, however, was the character of the politician.
He did not share the principled contempt for professional politicians
expressed in Oswald Spengler’s ‘Preussentum und Sozialismus’, also
of 1919, whose recommendations for reform included ‘no organised
parties, no professional politicians, no periodic elections’.11 Weber did
set very high hurdles for those who pursue politics as a vocation.
These hurdles were primarily internal. That is consistent with his
interest in the ‘inner justification’ of power, its meaning for those who
were in a position of power. The politician, according to Weber, is
confronted with a series of ethical conflicts and with ‘his responsibility
for what may become of himself under pressure from them’.12 This
means balancing an ethic of conviction, embodied in the politician’s
commitment to a cause he has chosen, and an ethic of responsibility,
which obliges the politician to attend to the consequences of his
actions, in full knowledge that some of those consequences at least
will be unknown to him at the time he acts.

Weber knew that most political leaders fail to fulfil the vocation of
politics thus understood. The combination of ‘passion, a sense of
responsibility, judgement’ that Weber required were too often absent.
In their place, the ‘mere ‘‘power politician’’ ’ parades his strength; but
this, Weber assured his audience, is pretence: ‘The sudden inner
collapse of typical representatives of this outlook (Gesinnung) has
shown us just how much inner weakness and ineffectuality are
concealed behind this grandiose but empty pose’.13 It is not difficult
here to recognise the representatives of the monarchic principle and
the German military leaders who sought to hide their responsibility
for defeat behind the assertion that the German army was stabbed
in the back by the collapse of the home front as these ‘typical
representatives’.

There is a considerable difference between Weber’s emphasis upon
the contingency of politics and the ethical paradoxes that threaten to
destroy the integrity of the politician on the one hand, and the
panegyric to the cult of leadership in the historian Hermann Oncken’s
‘Politik als Kunst’ (‘Politics as Art’) on the other. Oncken emphasised
the irrationality of the masses, only to endow the true political leader
with an ‘instinctual certainty’ that allows him to manipulate them for
his purposes. The gap between Oncken and Weber appears even
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greater, as Oncken proclaimed that the ‘professional political
machine’, that is the machinery of party politics, damages the ‘divine
gift’ which the politician supposedly enjoys.14

The irrationality of political life also fascinated and initially worried
Carl Schmitt. He recognised what he saw as the power of political
myths: ‘In the power to [create] myth lies the criterion for whether a
people or another social group has a historical mission and whether its
historical moment has come’.15 Schmitt identified the crucial com-
ponent of myth in brief comments on the myth of the bourgeoisie. The
bourgeois character had originally been a figure of fun, a caricature,
developed by French authors. Even then, what mattered to Schmitt
was the emotion that he found in ‘the hate of socially déclassé
geniuses, like Baudelaire . . .’ It was this hated caricature of the
bourgeois that Marx and Engels then enshrined in a ‘world historical’
framework: ‘They gave it the significance of the final representative of
a humanity divided into classes, of the final enemy of mankind in
general, of the final odium generis humani’.16 For Schmitt, the power
of the myth of the nation is more powerful than the socialist myth of
class. He also criticised the rhetoric of an enemy of humanity, which
was too close to the anti-German Anglo-Saxon propaganda of the
First World War. The enmity in his account of political myth,
however, became the key to his definition of politics.

He opened his ‘Der Begriff des Politischen’ (The Concept of the
Political) with the assertion that ‘The concept of the state presupposes
the concept of the political’ and the claim that no definition of the state
was required in order to understand the meaning of the political.17

This is a direct inversion of the definition given earlier by Jellinek that
gives priority to the concept of the state.18 Schmitt’s own definition of
the political relied upon a simple distinction: ‘The specific distinction
to which political action and motives can be reduced is that between
friend and enemy’.19 He added that this is the ‘most intense and
extreme antagonism’ and left no doubt that he was not deploying
‘metaphors or symbols’. The enemy cannot, according to Schmitt, be
interpreted as an economic ‘competitor’ or as a ‘debating adversary’.
The enemy is a ‘public’ enemy not a ‘private’ one.20 This is politics
defined from the perspective of international conflict, from the per-
spective of war, though the possibility of its extension to the domestic
realm in the unstable conditions in Germany was not difficult to
discern.

Schmitt incorporated this bellicist understanding of politics as a
form of human activity into the grammar of politics. For Schmitt
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all political concepts, images and words have a polemical meaning. They
are focused on a specific conflict and are bound to a concrete situation; the
result (which manifests itself in war or revolution) is a friend–enemy
grouping, and they turn into empty and ghostlike abstractions when this
situation disappears.21

Schmitt emphasised that this applies to literally all concepts, from
concepts like state and sovereignty through to the concept of repara-
tions in the Versailles Treaty. All of these concepts, images and
words can lose their meaning as the specific antagonisms that gave
birth to them disappear. All that remains is the possibility of extreme
antagonism that manifests itself in violence.

The socialist Hermann Heller agreed that the possibility of a resort
to violence could not be excluded. For Heller, the conflict of interests is
an abiding feature of politics. Not all such conflicts will lead to a resort
to force. Men, he wrote, are unlikely to take up arms over a dispute
about which side of the road to drive on, but they will do so over
disputes about monarchical or republican government and about a
socialist or capitalist order.22 He contemptuously dismissed socialist
longing for a future society free of conflict as the ‘expression of an
unheroic character’ that is unable to face up to reality and takes flight
in expectations of ‘this worldly redemption’.23 Yet conflict is neither
the goal nor the meaning of politics. Schmitt’s distinction, Heller
argued, is not specifically political at all but quite indeterminate.
Indeed, the existence and persistence of political communities, that
is, of political order, has to appear as something ‘highly unpolitical’
if one accepts Schmitt’s definition. Schmitt’s argument, he continued,
relies on deriving the word politics from ‘polemos’, whereas its true
origin lies in the word ‘polis’.24 Politics cannot be separated from the
normative meaning of communal life any more than it can be
separated from the reality of the conflict of interests.25

Weber, Oncken, Schmitt and Heller all addressed the conflictual
nature of politics, albeit from radically different perspectives, and
accepted that politics in this sense is inescapable. The unpolitical
stance or the longing for a world free of politics in this sense is sheer
illusion. The rhetoric of the unpolitical stance was, however, still
widespread. Conservatives like Spengler and Arthur Moeller van den
Bruck were caught between the recognition of the disappearance of
the old imperial order, with its supposed ability to embody a common
good above the political fray, and contempt for the contingency and
conflict of interests inherent in politics. The ambivalence was ex-
pressed in the desire that politics ‘ought to become superfluous’ but
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that the road to this goal was littered with ‘political problems’.26

Among legal theorists, according to Rudolf Laun, the old claim that
they were engaged in an objective ‘science’ divorced from the con-
tingency of the struggle for power was still professed as something
self-evident. Laun himself did not share it. The theory of the state can
least of all, he asserted, ignore the reality of power, and theorists of
the state should have no fear of expressing their own political and
subjective standpoints, so long as they do so openly and acknowledge
the existence of opposing political standpoints.27

The relativism behind Laun’s suggestion was given more sustained
and forceful expression by Hans Kelsen. In his Allgemeine Staatslehre,
Kelsen distinguished between a general theory of the state as a discipline
from politics as a discipline. The former enquires about the nature and
possible forms of the state. The latter enquires about whether the state
should exist at all and, if it should, what the best form of state is. Politics
as a science also deals with the appropriate means to bring about the
desired form of state. Of these two aspects of politics, the ethical and the
technical, it was the ethical dimension that was more important to
Kelsen, for here value judgements come into play whose validity cannot
be demonstrated.28 This value relativism was a uniform assumption
among the self-avowed positivists among whom Kelsen counted him-
self.29 Yet Kelsen’s basic assumption of value relativism is not as neutral
as it might sound, as becomes clear at the end of his book. There, Kelsen
aligned the relativist position with a specifically democratic form of
politics. Only the relativist, who can accept the possibility that his
judgement might err, can accept that his preference can be overridden
by a majority vote. The alternative, he argued, is the belief in absolute
truth that forms the basis of ‘a metaphysical and specifically religious–
mystical world view’.30 Belief in absolute truth is also incompatible
with the ‘politics of compromise’ that Kelsen held to be essential.31 In
the increasingly politicised and polarised Weimar Republic and the
Austrian Republic whose constitution Kelsen had drafted, compromise
was increasingly difficult to achieve, though a relativist stance is
arguably the only one that offered any prospect for such deeply divided
societies.32 It was a stance that the opponents of the contested republics
did not share, as Kelsen knew.

National and collective identity

Visions of national unity drove the opposition to the democratic order
of the new republics, to the extent that any positive vision of the state
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was a secondary issue.33 Obsession with national unity was compa-
tible with quite diverse judgements about the recent past. According to
one embittered critic of Weimar and Versailles: ‘Today we are not a
nation. We lost the war, we had to lose the war, because we were not a
nation.’34 Echoing the rhetoric of the war years, according to which
only victory would demonstrate national unity and national identity,
he drew the conclusion of disunity from the fact of military defeat.
Others, no less hostile to the democratic order, took a strikingly
different view. Ernst Jünger saw a ‘new nationalism’ freed from the
shackles of the past, ironically by the experience of defeat and internal
revolution:

Please do not misunderstand me when I say that the modern nationalism
owes this favourable configuration of its opportunities for action in a high
degree to the collapse of 1918. This effect was, however, not in the least
intended by the revolutionaries, in whose destructive work liberalism
celebrated its filthiest, and hopefully its last, triumph . . . A further
advantage of the November revolution for nationalism is that the revolu-
tion cleared away obstacles that it could have set aside on its own only
with the greatest difficulty. Think of the youth of 1813 whose greater
German will shattered in the face of the dynasties.35

For Jünger, it was not the ideological ballast of the Obrigkeitsstaat
that pointed the way forward.

Proponents of racist theories also exhibited a mixture of assertive-
ness and uncertainty. Alfred Rosenberg, who mistakenly believed that
his Der Mythus des 20. Jahrhunderts (The Myth of the Twentieth
Century) would be approved as the authorised ideology of the Third
Reich, proclaimed:

For us today the state is no longer an idol before which we have to lie in the
dust; the state is not even a purpose, but is rather only a means of
preserving the Volk. One means among others, such as the church,
law, guild, science should also be. Forms of state change, and the laws
of the state pass away; the Volk endures.36

Yet Rosenberg’s ‘myth’ – myth in the sense of a belief in the power of
race equal to the Christian conviction in the power of God – was
haunted by visions of chaos. These images of racial miscegenation, of
Bolshevik and Mongol threats, were so strong that Rosenberg called
for a united Nordic front that would cut across the division between
the victors and the defeated of the First World War.37

The prophet of the Nordic idea, Hans F. K. Günther, was averse to
the prospects of war, if only because he believed that this Nordic race,
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being inherently courageous, would suffer disproportionate losses in
the event of war.38 Anti-semitism played a relatively minor role in
Günther’s racial theory, but he exercised considerable influence on the
broader racial theory of Hitler. The overriding feature of Hitler’s
racism was his anti-semitism, and he was more confident of finding a
solution to the threat he perceived in the very existence of Jews,
namely their physical exclusion or extinction. His racial theory had
other implications for his perception of German unity as well. He
accepted Günther’s distinction between the Volk and race (Rasse) and
the idea that the German Volk was composed of different racial
elements of varying value. Indeed, in his Mein Kampf he claimed
that Germans exhibited less unity than other nations. Whereas others
drew together in times of crisis following a herd instinct, Germans did
not. Yet he drew a perverse comfort from this lack of instinctive unity.
For, he continued, this lack of unity was derived from a lack of fusion
of the different racial elements that meant that the valuable racial
elements had been preserved in a more pristine state than in other
nations. The implication is clear. German unity could be reconstructed
around the best racial elements.39

Ideas of nationality were tied up with concerns about the legitimacy
of the Weimar Republic, the supposed need for a certain level of social
homogeneity for a viable democracy and the role of politics and the
state as mechanisms of integration. In the work of Schmitt, the
‘nationally homogeneous state’ was presented as the basis of democ-
racy and ‘elimination or eradication of heterogeneity’ as the policy
which democracies adopt in its absence. That Schmitt had in mind
national, rather the social, heterogeneity is clear from the two ex-
amples he presented in illustration of his claim: ‘contemporary Tur-
key, with its radical expulsion of the Greeks and its reckless Turkish
nationalization of the country, and the Australian commonwealth,
which restricts unwanted entrants through its immigration laws . . .’40

The divisiveness of the racist doctrines was quite evident to Heller,
according to whom the ‘effect of this materialist nonsense . . . is suited
in the highest degree to tear apart the unity of the German nation’.41

Heller’s concern for national unity set him in opposition to the
theoretical stance of many fellow socialists. He, along with some of
the young socialists who gathered at Hofgeismar, believed that the
principled opposition to the concept of nationalism was a tactical
mistake rooted in antipathy to the state and the right-wing mono-
polisation of the discourse of nationalism at the end of the nineteenth
century.42 Heller also raised wider theoretical objections to the
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opposition to nationalism. It is true, he argued, that the workers of all
nations are subject to the same basic economic fate. They do not,
however, ‘experience it as a community, but differently, according to
their national character’.43 Marx and Engels had erred in constructing
their concepts of man, society and even the goal of socialism in
abstraction from the division of mankind into separate communities,
that is, in the modern-era nations. Their concept of man was, he
continued, taken from eighteenth-century natural law; it was in fact
the ‘homo oeconomicus of liberalism’.44 They postulated first an
artificial concept of an economic society in abstraction from the
plurality of human and then projected a political abstraction, in which
the state has died away, of an undifferentiated humanity.45 The
bitterness that Heller’s views induced was evident at the conference
of young socialists in 1925, leaving Heller protesting: ‘Because I have
expressed myself positively about the question of the nation, I am
supposed to be pretty much a traitor!’46

While Heller sought to reclaim the concept of the nation both for
the left and for Weimar, Kelsen, with his roots in the multi-ethnic
Habsburg Empire, took a radically different position. He noted that
the unity of a people (Volk) is often taken as a basic precondition of a
democratic order but that this unity was in reality highly problematic:
‘Divided by national, religious and economic contradictions, it ap-
pears . . . rather as a bundle of groups than a coherent mass . . .’47

Assertions of a community of feeling, of solidarity, are little more than
political postulates in the service of national or state ideologies.
Helmut Plessner went even further in Grenzen der Gemeinschaft
(The Limits of Community), arguing that the ‘sentimental sacrifice
of a right to distance between men’ was incompatible with human
nature and ultimately futile.48 Although arguing from different start-
ing points, Plesssner from anthropology, Kelsen from legal theory,
both converged in setting limits to the claim of the community and
nation over the individual. For Kelsen, the unity of the Volk is no more
than the unity brought about by the law. Kelsen pushed this basic
point further – for the law, he wrote, regulates specific human actions.
The unity of the Volk, therefore, is the unity only of that specific set
of actions, not a unity of people. In Kelsen’s words: ‘Man as a whole,
that is in all his functions, according to all the directions of his spiritual
and corporeal life, never belongs to the social community, not even
to that which grasps him most firmly, to the state’.49 Again, Kelsen’s
recommendation was that men should live without myths, even the
myth that Schmitt held to be the most powerful of all.
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The concept of the state

The fact that Preuss welcomed the fall of the dynastic houses did not
mean that he saw the threat from the tradition of the Obrigkeitsstaat
as something that had definitively passed. The dynastic houses had
played a prominent role in his account of this authoritarian state, but
his concept of the Obrigkeitsstaat was not dependent upon them.
Thus, he warned the new socialist government against installing an
‘inverted Obrigkeitsstaat’, that is, against substituting the authority of
the proletariat for the authority of the princes.50 He defined the
Obrigkeitstaat more generally as the form of state where the legitimate
monopoly of violence possessed by the state is in the hands of
‘a dynasty, a class, a caste, an authority [Obrigkeit]’.51 Similarly,
Richard Thoma agreed that a hereditary monarchy is in no way
necessary. The Catholic Church, with its elected head who in turn
appoints the cardinals, provides another example, as do ‘republican
directorates’ that co-opt members to fill vacancies.52 Both effectively
agreed that the essence of the Obrigkeitsstaat is the presence of self-
recruiting elites. Gustav Radbruch had a different emphasis, though
this can also be found in the work of Preuss and Thoma. According to
Radbruch: ‘That the government stood above parties was precisely the
legend, the life-giving lie of the Obrigkeitsstaat’.53 It was a lie because
the supposed standpoint above parties was no more than ‘crypto-
party government’ which hid its real nature from public gaze and
sought to disparage other partisan viewpoints, from which it was itself
no different.

Preuss was also confronted with the argument that the form of state
enshrined in the Weimar constitution was alien to the German
political tradition. The notion that it was western in provenance
and bound up with the hated Versailles treaty to the point of signifying
a capitulation before the victor’s conception of the state was common-
place. Even at the time of the debate on the constitution, Preuss’s draft
constitution was under attack for being little more than a compilation
of what was to found in other constitutions, to which he replied: ‘The
constitution is understandable only to him who understands the
German nation in its distinctiveness’.54 Alongside Preuss’s assertion
of the German provenance of the constitution, he defended the
constitution by attacking its critics for being obsessed with the
authoritarian traits of Bismarck’s Germany. This was, he wrote, under
the title ‘Die ‘‘undeutsche’’ Reichsverfassung’: ‘the root of the delusion
that wants to recognise only this military and authoritarian form of
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state as appropriate to the German and wants to reject as ‘‘un-
Germanic’’ all those other streams whose living spirit is interwoven
in German history’.55

Oswald Spengler’s Preussentum und Sozialismus is a prime example
of such a conception of the state. For Spengler, Prussia was the
embodiment of the true form of state which operated like a machine
overseen by civil servants who understood themselves as servants of
the community as a whole.56 He presented this in stark contrast to
English conceptions: ‘In England the island replaced the organised
state . . . This animosity to the state found expression in the word
society which repressed the state in its ideal sense.’57 The problem,
according to Spengler, was not that these English conceptions were
inappropriate per se. It was that they were inappropriate for Germans.
The ‘private man’, the prominence of commercial interests, parlia-
mentary government and the role of political parties were all elements
of English society. Germans, however, could only be caricatures of
these Englishmen, though he held that some Germans had become
precisely that. He designated those Germans who opposed his own
conception of the state as ‘the internal England’ that had brought
about the ‘parliamentary revolution’ in Germany ‘which guaranteed
the final victory of the external England of the entente powers through
the collapse of the state’.58 Yet, for all Spengler’s invocation of the
distinctiveness of the Prussian state, the contours of his own concep-
tion of the state are strikingly vague. This was typical in one sense of
the anti-democratic rhetoric of the state; for its proponents, as Kurt
Sontheimer has pointed out, were concerned less with the constitu-
tional detail of the state than with the idea that it was the appropriate
form of the state for Germans.59 Indeed, in the case of Spengler, the
distinctiveness of the state itself, despite its contrast with the concept
of society, evaporates in a looser authoritarian atmosphere of ‘com-
mand and obedience in a strictly organised community, whether it is
called state, party, working class, officer corps or civil service . . .’,
which is then equated with the state.60

Kelsen noted the expansiveness and elusiveness of Spengler’s ap-
proach at the beginning of his Allgemeine Staatslehre. For Kelsen, the
concept of the state is a matter of the legal definition of the state. It is
not to be identified with specific organs or agencies. The state is
nothing more than an objectively valid complex of norms, that is, a
complex of norms independent of the wishes or wills of those subject
to that complex of norms. The state, in brief, is identical with the legal
order specified in positive law. The supposition that ‘the state as a
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power stands ‘‘behind’’ the law . . . ‘‘bears’’ it, ‘‘produces’’ it, ‘‘guar-
antees’’ it and so on’ is nothing more than a needless duplication of
law as a coercive order.61 The state is not a natural entity, nor is it
reducible to psychological or sociological processes. The widespread
supposition, which Kelsen located in the sociology of his day, that
the state is a form of especially intense interaction, cannot explain
the mystery that intense interaction forms men into distinct and
antagonistic classes, nations and religions while intense interaction
is simultaneously supposed to bind men into a state in a way that
transcends those antagonisms.62

At every opportunity, Kelsen sought to strip away the veils, anthro-
pomorphic projections and theological residues that he discerned in
contemporary and past theories of the state. Once this was done, all
that remains is the complex of legal norms that regulates specified
forms of human behaviour. The supposed irresistible power of the
state, for example, is evidently false, for the thief is only punished if he
is caught. Although he argued that the principle of the irresistible
power of the state was theoretically meaningless, Kelsen recognised
that it did serve a practical political purpose, namely the veneration of
the power of the state, in the same way, he argued, that priests are
more interested in venerating the power of God than understanding
what God is.63 Similarly, the supposition that the state has an
emergency right in the interests of its self-preservation Kelsen dis-
missed on the grounds that ‘Behind the candid assurance that the state
must ‘‘live’’ usually lies only the ruthless will that the state must live in
such a way as those who avail themselves of a ‘‘state emergency right’’
hold to be correct’.64 Kelsen’s criticism did not stop at the fictions of
the democratic state, despite his commitment to democracy. He noted,
for example, that, in part, the significance of the personification of the
state was that it served to veil the fact of the rule of men over other
men that is an affront to the democratic ideal of equality: ‘I want to be
ruled by the state and not by something of my kind, as if the state were
not merely the mask for something of my kind’.65

Kelsen’s identification of the state and the legal order met with
considerable resistance both from those who wished to sweep away
the contested republics and from those willing to defend them.
Although Heller shared Kelsen’s commitment to the democratic order,
he vigorously disputed Kelsen’s theory of the state. Against Kelsen’s
focus on the legal order and his definition of sovereignty as a complex
of norms that recognised no higher norm above it, Heller insisted that
the state had to be understood as a sociological reality and that the

66



Contested Democracies

concept of sovereignty had to be ascribed to a specific subject. The
state, according to Heller, is a territorially based decision-making
unity. Sovereign acts require a real, individual decision. Sovereignty,
however, is not to be ascribed to any organ of the state or to the
imagined, personified state. Like Preuss, he traced the difficulties he
discerned in German state theory back to the nineteenth century. It
was the ‘tergiversatio’ before the choice between the sovereignty of the
monarch or the people that lay behind the ‘inability of German state
theory to identify an appropriate subject of sovereignty and the
bloodlessness of its concept of the state . . .’66

In this respect, Heller argued, German theory of the state lagged
behind American theory, for the latter had been able to locate the
‘Sovereignty of the State’ in the nation and the people. By separating
‘state’ and ‘government’, American theorists had avoided slipping into
the equation of the two concepts and had avoided, consequently, the
error of locating sovereignty in the government.67 Heller was well
aware of the objection that the vast numbers of citizens in the modern
state cannot be the source of sovereignty because their diversity is
incompatible with the unity of will associated with the idea of
sovereignty. Heller’s response to this objection is quite simple: ‘Unity
of will through the majority principle and representation are the
technical means through which the people as a unity dominates
the people as a multitude, through which the people can become
the sovereign subject’.68 He added, however, that the idea of a general
will is the precondition of both the majority principle and the concept
of representation.

Carl Schmitt took even greater exception to Kelsen. Whereas Kelsen
identified the state with law, Schmitt identified sovereignty with the
decision about when the law does not apply. In the opening sentence
of his Political Theology, he proclaimed: ‘Sovereign is he who decides
on the exception’.69 Schmitt insisted that this decision extends to the
suspension of the constitution in ‘its entirety’. He glossed over the fact
that in the Weimar constitution, under article 48, the president’s
emergency powers did not extend to the suspension of the constitution
in its entirety, but he did note that these powers were subject to
parliamentary control. For Schmitt, however, this amounted to an
attempt ‘to repress the question of sovereignty by a division and
mutual control of competencies’.70 Schmitt argued by setting up rigid
antitheses and insisting on the need for a decision. He agreed with
Heller that pre-Weimar Germany had been marked by an unresolved
tension between monarchical and popular sovereignty. For Schmitt,
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this was a ‘dilatory compromise’, as were all compromises. He
conceded that the eventual triumph of one of these principles could
occur gradually, as it had in England, but this experience was, he
insisted, irrelevant to continental Europe.71

In one sense, Schmitt conceded that a decision had been taken on
the basis of the Weimar constitution: ‘The German people has given
itself this constitution’.72 Yet he kept rediscovering dilatory compro-
mises and the need for a radical decision about the state of the
exception. Whereas Schmitt sought to locate sovereignty in a specific
organ of state, Heller replied that any decision about a state of
emergency ultimately belonged to the same subject that decided upon
and maintained the normal constitutional order, that is, the multitude
unified through representation and the majority principle.73

As the political position in the Weimar Republic deteriorated into
rule by presidential decree, reluctantly tolerated by parliament,
Schmitt set out a series of ‘state forms’ all of which existed in
unresolved tension within the Republic. The ‘legislative state’, that
is the ‘parliamentary legislative state’, rules through general and
enduring norms. It is the rule of law in which command and domina-
tion have supposedly disappeared. In the ‘jurisdictional state’, judges
decide, typically in concrete cases. In the ‘governmental state’, the
‘sovereign personal will ’ and ‘authoritarian command ’ of a head of
state are predominant. In the ‘administrative state’, decrees orientated
to the objective and practical resolution of problems ‘according to the
nature of the case’ are decisive.74 Schmitt effectively dissolved the state
into a series of competing state forms, but with the persistent intent of
discrediting the parliamentary legislative state. Although Schmitt
typically claimed that the decision between these competing state
forms had yet to be made, he suggested that an administrative state,
as manifest in the practice of rule by decree, was more appropriate to
the dictator, by which he meant the president issuing the decrees, than
a ‘parliament separated from the executive’.75 Schmitt had effectively
returned to the fusion of power that he had discerned in administrative
rule during the First World War.76

Even before the turn to rule by presidential decree, Rudolf Smend
had complained about the limits of parliamentary government and the
principles of contracts, voting and majority rule in integrating citizens
into the state. These forms of functional integration, as Smend called
them do contribute to this task but are not sufficient in themselves.
The dissolution of the state into a series of formal relationships that
he discerned in Weber and Kelsen led, he claimed, to alternating
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alienation from the state and ‘unpolitical worship of power’.77 If the
state is to fulfil its task of integrating citizens into the political
community, a common system of values has to be espoused and made
manifest in the symbols and ceremonies of the state. For Smend, this
task, the distinctively political task of the state, took priority over the
constitution itself, though the basic rights enshrined in constitutional
law were also the expression of the common values that were to hold
the state together.78 Smend’s plea for integration seemed, however,
increasingly implausible in a polarised and politicised Germany.

The bourgeois Rechtsstaat and the social Rechtsstaat

One possibility was that the Rechtsstaat, law and the judiciary might
help to promote integration where other concepts and institutions
faltered. Yet, as Gustav Radbruch argued, positive statutory law in
modern Germany lacked the pathos of unity. The very language of law
had sloughed off the discursive and persuasive style of earlier law.
Whoever looks for poetry in German law will, he continued, have to
go far back into the past. Similiarly, modern law lacks the ‘style of
conviction’, that is, it no longer seeks to bring out the purpose of the
law and the reasoning behind it. Nor does it have an ‘educative style’.
It seeks to influence behaviour by the power of command rather than
by educating the citizen. Its style is ‘rigorously ascetic’.79 Precision not
persuasion is its goal.

This emphasis upon cold, ascetic positive law does not mean that
Radbruch was insensitive to the wider cultural and political signifi-
cance of law. To the contrary, he placed great emphasis upon it. He
stated that freedom from the state defines the Rechtsstaat in contrast
to the Polizeistaat that intervenes in the affairs of citizens at its
discretion. The freedom involved in participation in the state defines
the Volksstaat in contrast to the Obrigkeisstaat.80 This restriction of
the Rechtsstaat to the preservation of negative liberty was questioned
by Radbruch when he surveyed German legal culture more broadly.
He argued that, even where freedom from the state was relatively
secure, so long as the Obrigkeitsstaat lived on, that is, so long as
participation in the state was curtailed, the Polizeistaat and the
associated spirit of submissiveness also lived on. It was not that he
saw his contemporaries as averse to a resort to law. It was, rather, that
their sense of justice was exhausted in civil legal proceedings, often
accompanied by an exaggerated emphasis upon the honour of
the litigants. What was missing was the sense of being a member
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of a law-governed community, of being part of an association rather
than simply being an individual confronted with a set of comprehen-
sive laws.81

Radbruch here called into question the widespread distinction
between the passive freedom of the private man, of the bourgeois,
as protected by the Rechtsstaat, and the active freedom of the citizen,
as expressed in the people’s state or the democratic state. So too did
Ferdinand Tönnies. He drew the same distinction as Radbruch but
then noted that there is a ‘quasi-political’ activity that they seem to
share, namely the freedom of association, the freedom to assemble and
form associations for whatever purpose. Here, ‘bourgeois’ freedom
passes over into political freedom.82 Smend took up the same dis-
tinction to make a wider point. According to Smend, the whole idea of
the ‘bourgeois Rechtsstaat’ in which the unpolitical bourgeois rested
content with his freedom from the state was inconsistent with the
reality of constitutional development. This concept is, he wrote, ‘a
polemical concept intended to serve as a foil for an opposed con-
ceptual world, whether this be democracy, authoritarian or dictatorial
forms of state, or finally the much-invoked ‘‘total’’ state’.83 In reality,
even the security of private property had also been a ‘piece of political
emancipation’.84

In his Verfassungslehre (Constitutional Theory) of 1928, Schmitt
also construed the Rechtsstaat as a polemical concept. The first
polemical contrast, wrote Schmitt, lies in the idea that ‘the freedom
of the individual is in principle unlimited while the power of the state
to intervene in this sphere is limited in principle’.85 More specifically,
such intervention by the state as does take place is valid ‘only on the
basis of a law . . .’ The entire activity of the state is determined by a
network of carefully circumscribed competencies. The independence
of the judiciary is an ‘organisational’ characteristic of this state.
Finally, the full ideal of this form of state presumes that all activity
of the state, including disputes between any of its organs, is subject to
adjudication.86 Schmitt’s antipathy to this ideal is evident in his
conclusion that ‘The state is not only a judicial organisation; it is
also something different from a mere neutral arbitrator or mediator. It
essence lies in the fact that it takes political decisions.’87

Four years later, Schmitt declined to use the word Rechtsstaat,
claiming that it was susceptible to so many different interpretations
that it meant little at all. Propagandists of all kinds deployed it in order
to ‘defame [their] opponent as the enemy of the Rechtsstaat’.88

Although Schmitt professed to avoid the word, the characteristics
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he had associated with it still very much concerned him, and his
criticism of those characteristics, typically as reliant upon no longer
tenable distinctions, amount to an attack on the concept even in the
absence of the word. One focus of his criticism was the concept of
statute law. Schmitt had long been concerned with the indeterminacy
of law, which he had exploited to emphasise the inescapable element
of decision in legal judgements, though this was accepted by positivists
like Kelsen and Radbruch without great anxiety. Radbruch even
invoked the English common-law system as an example of how such
indeterminacy could be moderated, along with broader references to
how the collegial nature of adjudication and systems of appeal can
generate greater consistency.89 Amid the resort to rule by presidential
decree, Schmitt argued that his contemporaries had lost the ability to
distinguish effectively between statute law, supposedly characterised
by its generality and enduring nature, and decrees, supposedly char-
acterised by their temporary nature and focus on specific situations.
In effect, he claimed that the Rechtsstaat evaporated with the dis-
tinctiveness of the law that defined it.90

In ‘Die Wendung zum totalen Staat’ (‘The turn to the total state’),
Schmitt began with what he again identified as a polemical concept,
namely society, which had been developed in opposition to the
monarchical, military and bureaucratic state of the nineteenth century.
This state, he said, echoing his argument in his Verfassungslehre, had
left society to its own devices in wide fields, including economic
activity and freedom of conscience. It practised neutrality and non-
intervention. But this was no longer the case: ‘now the state is
becoming the ‘‘self-organisation of society’’ ’.91 By this, he meant that
the state had extended its remit in response to social pressure,
especially the demands of the socialists for welfare provisions, and
in response to interest groups of diverse kinds. The outcome, in
Schmitt’s eyes, was the emergence of an ‘economic state’, a ‘welfare
state’ and a ‘culture state’. There was no longer any sphere of society
in which neutrality and non-intervention by the state was regarded as
a matter of principle.92 For Schmitt, this amounted to a transition
to the ‘total state’. He noted that critics of this trend had turned to
the courts in order to find a counterweight to the legislative activity
that had expanded the state’s remit, but this was a mistake, for the
courts could invoke only statute law or ‘indeterminate and disputed
principles’ against the legislator. More assistance might be expected,
he suggested, from the government.93

The resort to the courts to which Schmitt referred was bound up
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with a methodological dispute about the status of positive statutory
law. Although the positivist approach to law and the state had been
under attack well before the war, the methodological dispute took on
sharper form in the more highly politicised and polarised post-war
world. The dispute had several dimensions, but the key issues were
whether or not law was constitutional and statute law alone or
whether it also included a higher law, and whether or not political
and sociological factors played a legitimate part in the deliberations
of theorists and judges. Summarising one of the debates in 1926,
Günther Holstein set out the position of the critics of positivism with
respect to Article 109 of the Weimar Constitution, which specified the
equality of Germans before the law. The critics claimed that this
principle of equality is ‘a legal principle of supra-positive significance’
and that it ‘is valid precisely for the legislator, who should create
written law and, as the creator of statutes, may not infringe this legal
principle . . .’94 Supra-positive law gave judges a criterion on the basis
of which they could claim to restrict the legislative activity of parlia-
ment. For the relatively conservative judicial establishment, this
meant, in practice, defending the traditional social and economic
order in the name of this higher law.95

There was, however, no strict correspondence between positions in
the methodological dispute about statute law and natural law and
attitudes to the democratic republics in general or to their legislative
activity. Nor did the self-professed positivists necessarily accept the
beliefs that their critics ascribed to them. Thus Thoma, who empha-
sised the supremacy of parliament, distinguished his understanding of
positivism from the ‘one-sided logicism’ of Laband that failed to
incorporate ‘the sociological interest in the dynamics of constitutional
law and the political interest in the evolution of constitutional law’.96

On the other hand, the socialist Heller attacked what he saw as the
dominant positivism, including the presumption that law had to take a
purely general form, in order to promote the transformation of the
‘pure Rechtsstaat into the democratic-social welfare state’.97

As Weimar approached its end, both democracy and welfare state
were under attack. So too was the Rechtsstaat. From the perspective of
1931, Ernst Fraenkel identified a crisis of the Rechtsstaat. The
increasing resort to rule by decree seemed to have benefited the
judiciary insofar as the decline in parliamentary legislative activity
reduced the tension between law and judicial interpretation with its
disputed resort to natural law. Fraenkel, however, identified a crisis of
justice alongside the crisis of the legislature. The crisis for the judiciary
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arose, he claimed, from the fact that ‘The independence of the
judiciary from the commands of the administrative authorities has
its correlate in dependence on the law’.98 Like Schmitt, Fraenkel
pointed to the increasing difficulty in distinguishing between what
was law and what was decree as part of the problem. It was
aggravated by the tendency in the judiciary to agree with Schmitt’s
invocation of the principle of Thomas Hobbes that authority, not
truth, determines the law. In the light of the threat to the dependence
of the judiciary on law, and hence to its independence from the
administration, Fraenkel urged the importance of a second correlate
of judicial independence, namely freedom of the press and the main-
tenance of a public sphere. The corruption of the public spirit and
public sphere would be, as Heller warned in 1929, the inevitable
consequence of any dictatorship in western Europe.99 The choice, said
Heller, lay between fascist dictatorship and the social Rechtsstaat.100

The contrast would be recalled when Germany began to reconstruct a
democratic order.

Parliamentary democracy

The role of political parties and the viability of parliamentary democ-
racy were the most contested issues in the new republics. The possi-
bility of a socialist dictatorship, of rule through the workers’councils
that had sprung up amid the collapse of the old regime, conjured up
Preuss’s fear of an ‘inverted Obrigkeitssstaat’. By the time the Marxist
Georg Lukács wrote about ‘The question of parliamentarianism’
in 1920, the Weimar Republic was established on the basis of
parliamentary rule, not rule by the workers’ councils. For Lukács,
parliamentarianism was in principle a threat to the revolutionary
cause. It is, he argued, at best a defensive weapon for the proletariat,
though the very possibility of criticism within parliament confuses the
proletariat insofar as such criticism tends to become a substitute for
action, that is, the seizure of power. The risk is especially great, he
continued, when an immature proletariat achieves an electoral great
victory. Nor were his objections purely tactical. One of the problems
of parliamentarianism is, he said, the ‘inordinate degree of indepen-
dence, even licence’ of parliamentary deputies.101 From this, he
concluded that the best hope lay in the workers’ councils, for ‘the
council is compelled to act – otherwise it ceases to exist’.102

This principled incompatibility between the proletarian cause and
parliamentary democracy was denied by the socialist Carl Landauer.
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According to Landauer, the framework for parliamentary democracy
is provided on the one hand by the existence of common interests
stretching across classes. On the other hand, it is provided by the fact
that conflicts of interest, if only between demands for absolute
equality and demands for preferential treatment of skilled workers,
would persist even in a socialist society.103 To these general condi-
tions, he added that political parties are characterised by the fact that
they profess ideas which they claim to be appropriate for all sections of
society. He extended this into his view of class conflict when he argued
that a party animated by the sentiment of class conflict ‘means only
that one expects the implementation of the social ideal of liberation
not from the altruism of the oppressor but rather from the egoism of
the oppressed’.104

In emphasising that parties should espouse social ideals that they
hold to be valid for all members of society, Landauer was responding
to the idea that parliaments composed of political parties based on the
free recruitment of their members and elected on a territorially defined
basis should be replaced by corporatist bodies representing economic-
ally defined estates. Towards the end of the Weimar Republic,
Ferdinand A. Hermens complained of a veritable army of prophets
of the corporatist state.105 Among the leaders of this army were the
Austrian Othmar Spann and Edgar J. Jung. Although Spann dismissed
democracy in favour of the corporatist state, and Jung proclaimed a
‘genuine democracy’, the substance of their ideas was very similar,
namely the rejection of parliamentary party democracy and its re-
placement by a combination of ‘organically’ formed bodies emerging
from below combined with some higher spiritual and political leader-
ship from above that was supposed to guide and unify the political
process. With explicit reference to fascist Italy as a model, Jung
proclaimed that there, ‘ ‘‘parliament’’ arises indeed not only in a
mosaic fashion from below to the top, but also through the influence
from above’.106

Hans Kelsen’s response to such ideas was to point out the inherent
implausibility of any organisation of the population of a modern state
on occupational grounds. The complexity and dynamics of modern
societies would require hundreds, if not thousands, of ever-shifting
occupational groups. The corporatist model cannot, he argued, deal
with the fact that economic interests are not the only issues that divide
people. The fact that one person is a farmer and another is a lawyer
provides no guarantee of their views on the regulation of marriage law
or the relationship between the church and the state. The outcome, he
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continued, could only be authoritarian imposition from above.107

Hermens made the same point in the light of the reality of the
corporatist state in Italy.108

As late as 1931, Hermens mistakenly believed that because ‘all the
positive preconditions of democracy exist in Germany a fascist dicta-
torship could have at most a today, but no tomorrow’.109 Hermens
was not unaware of the difficulties facing the democratic order in the
Weimar Republic, among which he counted the proportional electoral
system. The following year, Thoma expressed a similar confidence:
‘After overcoming the [present] dangers, the parliamentary system will
again function tolerably well, and better than tolerably has a form of
state never functioned in the entire history of the world’.110 Thoma’s
confidence came from the conviction that party competition and rule
by the leaders of political parties were simply inescapable in a modern
democracy. Parties, however, he continued, invoking Max Weber’s
definition, have to be understood as voluntary groups, formed on the
basis of individual initiative for the purposes of political competition.
They are not, as they had been in part in the Obrigkeitsstaat,
communities of sentiment or confession.111 Gustav Radbruch entered
similar concerns about the nature of German political parties. He
claimed that these were characterised by a combination of rigid
organisational structures and binding programmes more akin to
the beliefs of religious confessions. Parliamentary politics, he added,
cannot be conducted as if parties are engaged in a religious war.112

Thoma and Radbruch did not hesitate to point out the vices of the
German party system, but they did so in the hope that they could
contribute to the better functioning of the parliamentary party system.

That cannot be said of Schmitt. His identification of the vices of
German parliamentary democracy was intended as an identification of
the vices of parliamentary democracy in principle. Schmitt claimed
that the intellectual principle that had justified parliamentary democ-
racy was the belief that parliamentary discussion led to a consensus
about the truth. He insisted that this belief was central to the liberal
world-view, in which he rooted parliamentarianism. Whether in
politics, economics or law, it is exactly the same: ‘That the truth
can be found through an unrestrained clash of opinion and that
competition will produce harmony’.113 Schmitt could then appeal
to what he knew to be commonplace assumptions about the futility
of parliamentary debate and the power of committees hidden from
the public gaze in order to conclude ‘that parliamentarianism thus
abandons its intellectual foundation . . .’114
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While seeking to discredit the principle of parliamentarianism,
Schmitt claimed to defend true democracy. He defined the latter by
reference to Rousseau’s assumption of a general will with which the
law and dissenting individuals are supposed to conform. Schmitt
proclaimed that this democracy rests on a ‘series of identities’,
including the ‘identity of governed and governing’.115 That in turn
was said to be dependent upon the homogeneity of the people. Given
such homogeneity, the democratic identity of governed and governing
can be confirmed, he claimed, by an act of acclamation.116

Schmitt’s argument relies upon the plausibility of its assumptions;
and, while these appealed to many political theorists, critics had
little difficulty identifying their questionable nature. Tönnies, though
accepting Schmitt’s distinction between liberalism and democracy,
argued that neither liberal theorists nor statesmen would want to
make the constitutional validity of a law dependent on the idea that it
expressed the ‘truth’.117 Kelsen attacked Schmitt’s more basic assump-
tion that democracy entails the unity of governed and governing in
which the governing represent the general will of the people. For
Kelsen, Schmitt’s identities are based in a series of fictions. The idea
that parliament is supposed to represent the will of the people, that
thereby the sovereignty of the people is manifest, that there is such a
thing as the will of the community are all fictions which served to
advance the cause of democracy in the struggle against monarchic and
aristocratic power but which can also be turned against parliamentary
democracy. Where Schmitt invoked the pathos of sovereignty, unity
and the general will, Kelsen insisted upon the prosaic reality of the
diversity of individual human will, the majority principle that assured
that the least possible number of such wills is overridden and the
division of labour embodied in a representative parliament.118

Versailles and international law

Attitudes towards international law and the international order were
strongly coloured by the war and ensuing peace treaties, especially the
Treaty of Versailles. Supporters of the new republics and their critics,
fervent nationalists and critics of the ideology of community, joined in
condemnation of the victors’ view and conduct of the war and the
peace they imposed. Helmuth Plessner, the critic of the ideology of
community, for example, condemned the admission in 1914 by the
German Chancellor that the invasion of Belgium was a violation of
international law as a sin against Germany, as indulging in the ‘luxury
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of the harmony of conscience of a rentier . . .’119 The nationalist
historian Max Lenz showed even less restraint, declaring that whoever
joined the League of Nations committed themselves to the ‘pitiless’
subjection of Germans ‘in the name of humanity, of world peace and
cosmopolitan justice’.120

Plessner’s assumption that statesmen are obliged to subordinate
their personal convictions and interests to the higher interest of the
state is also the theme of Friedrich Meinecke’s The Doctrine of Raison
d’État and its Place in Modern History. This raison d’état is peculiar to
each state, and each state has an ethical value. The ethical quality of
the state facilitates the statesman’s subordination of his own con-
science and interests to the dictates of raison d’état. Yet Meinecke also
argued that this power politics had acquired a new and dangerous
quality with the greater resources available to modern states. More-
over, Meinecke had come to question what he described as ‘the false
deification of the State, which has continued in German thought since
the time of Hegel . . .’121 Meinecke was unable to resolve the tension
he saw between the dictates of power and the dictates of ethics, and the
idea that both could be fused in the higher dictates of the state had
been badly shaken. Yet, whereas Lenz saw ideas of international law
as a mere sham behind which lay the interests of rapacious victorious
states, Meinecke accepted that interests lie behind law and the rhetoric
of peace but also these ideas have a certain autonomy or life of their
own.122

Meinecke’s observations, like those of many others, are clearly
marked by the vicissitudes of war and the subsequent peace – though,
as his reference to what he saw as a misguided German tradition
shows, broader considerations were also at work. That is also true of
attempts to revive pre-war assumptions that trade, international
administrative cooperation and the network of often technical agree-
ments provide the basis for an expansion of international law. Fritz
Stier-Somlo incorporated this into a general assumption about the
sociological basis of law. Arguing from the experience of German
history, he claimed that law and political institutions eventually had to
adapt to underlying trends. He invoked the failure of legal persecution
of German Catholics and socialists as evidence of the power of social
trends to which the law has to adapt. In principle, the same applies to
the international order, but Stier-Somlo was cautious about the pace
of such developments not only because of the exigencies of the post-
war world but also because of his general claim that this sociological
basis of law is more difficult to form at the international level.123
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There was also continuity in the shape of the insistence upon the
state as the sole source and subject of international law and the
insistence on the idea of a right of self-preservation, by virtue of
which the state could revoke any agreements it had entered into. This
did not amount to a denial of international law per se, but it did make
the validity of international law relative to the interests of the state.
That was clearly the intent of the conservative Erich Kaufmann, but
the strength of the supposition that the creator of international law
could also revoke that law was also evident in Thoma’s mobilisation
of it against Jellinek’s doctrine of auto-limitation of the state. Thoma
also showed some interest in the ideas of Kelsen and Alfred Verdross,
who represented a minority view that radically challenged pre-war
conceptions.124 Kelsen’s approach combined the same emphasis upon
the legal nature of the state and criticism of all anthropomorphic
projection and naturalistic analogies that he deployed in his inter-
pretation of the state at the domestic level. For Kelsen, the existence of
a multiplicity of states regulated by international law cannot ulti-
mately be explained without the presumption that international law
has some objective validity independent of the will of the various
states. The basic principle of the equality of states presumes the
existence of a norm that prescribes this equality. Furthermore, these
states are themselves legal orders, not natural entities as persons.
Kelsen dismissed the presumption of an international right to self-
preservation as a residue of natural law which was just as implausible
as the supposition that the law of the individual state intended ‘under
all circumstances to preserve the life of all the men subject to it’.
Indeed, it is even more implausible, for international law recognises
the right of states to defend their interests by resort to war.125

The radical insistence that the only real substance at the root of law is
individual people, or rather the behaviours of individual people, led
Alfred Verdross to consider the suggestion that the very concept of the
state can be dispensed with. Verdross agreed that all the ‘mystique’ and
‘heroic pathos’ associated with the concept of the state has to be swept
away, but the concept of the state does identify a stark reality of
international law which he illustrated through the case of state liability.
The liability of the state means ‘that in the case of the non-fulfilment of
obligations the reaction is applied not immediately against specific
individuals but against the totality of the men dwelling on a specific
territory, namely the state territory, and their possessions . . . The
‘‘state’’ functions in international law as a unity of liability.’126

The commitment of Kelsen and Verdross to international law and
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their sustained attack on any attempt to endow the state with any kind
of naturalistic substance does not entail pacifism or blindness to the
harshness of the international order. It was intended to sweep away
the principled objections to international law as such and to promote
the development of international law. For Schmitt, international law
as he saw it developing in the post-war world posed a major threat.
Like Lenz, he railed against the subjection of his country to treaties in
the name of humanity and world peace, behind which he saw the
imperialist ambitions of the Anglo-Saxon powers, especially America.
Schmitt’s antipathy to the language of humanity and world peace was
rooted in his definition of politics:

For as long as a people exists in the political sphere, this people must . . .
determine for itself the distinction of friend and enemy . . . When it no
longer possesses the capacity or will to make this distinction, it ceases to
exist politically.127

Schmitt worried that Germany would lose this capacity if Germans
accepted American ambitions to distinguish between just and unjust
wars and, more broadly, to shape international law according to their
interests. He claimed that this is ‘perhaps even more dangerous than
military repression and economic exploitation. A people is first
defeated when it subjects itself to a foreign vocabulary, to a foreign
conception of what law, and especially international, is.’128 At that
point, however, Schmitt did not identify a distinctive German con-
ception of international law.

The political thought of the contested republics reflected their
politicised and polarised character. The polemical construction of
traditions of political thought, whether western or German, had
become more bitter. Precisely the intensity of the disputes reflected
the fact that the outcome was uncertain. Yet few were really prepared
for the reality of the answer to Kirchheimer’s question: ‘Weimar – and
what then?’
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[1918], in Radbruch, Gesamtausgabe, vol. 1, pp. 432–4.
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3

The Third Reich

The twelve years of the National Socialist Third Reich have received
more scholarly attention than any other period of similar duration for
the obvious reasons of the brutality of the regime, its novelty, its
instigation of the Second World War and above all the Holocaust.
Those same features have made the interpretation of the regime
especially problematic and contentious. The facts that an explicit
constitution was never written and that an authorised ideology was
never sanctioned have hampered the efforts of later commentators, as
they did the efforts of theorists supportive of the regime at the time,
to make sense of what the regime actually was. This lack of explicit
central direction was recognised by a National Socialist official, who
noted that often people waited in vain for instructions on how to act:

Unfortunately, the same will be true in the future; but in fact it is the duty
of everybody to try to work towards the Führer along the lines he would
wish. Anyone who makes mistakes will notice it soon enough. But anyone
who really works towards the Führer along his lines and towards his goal
will certainly both now and in the future one day have the finest reward in
the form of the sudden legal confirmation of his work.1

In terms of the broader issues of political theory, the nature of the
state, law, administration and the international order, this prescrip-
tion captured the uncertainty which theorists were faced with but
erred in suggesting that they would ever find final confirmation of
their views.

While some older theorists who were hostile or unsympathetic to
the regime, such as Smend, Anschütz and Thoma, wrote little or
avoided the central political issues, younger ambitious men rushed to
fill the gap, often taking the posts of those who had been driven into
exile or retirement. They vied to demonstrate their commitment to the
regime, and many engaged in personal conspiracies in order to
discredit their competitors. This was accompanied by an inflationary
use of what was taken to be appropriate vocabulary that induced the
National Socialist jurist Gottfried Neesze to complain of ‘speechifying
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and enthusiasm about blood and earth, race, honour, community,
Volk’ behind which lay the old concepts of constitutional theory.2

Neesze’s point, of course, was that this new vocabulary had to be
taken more seriously and the break with the past had to be captured in
the concepts of constitutional theory. In Neesze’s mind, failure to do
so could amount to ‘sabotage’, a charge he did not hesitate to level at
Otto Koellreutter despite the fact that Koellreutter was one of the few
established jurists to commit himself openly to the National Socialist
party before the seizure of power.3

The sense of a break with the past and of a renewal of German
spirit and energy was widespread. The break with the past meant in
the first place a break with Weimar. For historians especially, that
could mean the supposed reassertion of a link with the Prussian and
imperial tradition that had been severed in 1918. Younger historians,
however, were more inclined to see the kleindeutsch solution of
Bismarck as insufficiently ambitious.4 For many historians and legal
theorists, the revolutionary transition represented by the advent of
the Third Reich signified a break with the entire liberal era. From this
perspective, the German Reich that collapsed in 1918, together with
the theories it spawned, was recast as liberal in spirit and principle,
or at best as a beleaguered ‘soldiers’ state’ that was crippled by its
concessions to the civilians.5 The idea of national renewal and the
end of a liberal era came together in the supposition that Germany
was embarking on a new, distinctively German political path. Here,
the old liberal models were no guide. Even the once-favoured
Allgemeine Staatslehre was consigned to the past. Carl Schmitt
dismissed this ‘category’ as a ‘typical concern of the liberal nineteenth
century’.6 The very word allgemein (general) suggested a form of
state of universal validity. That was incompatible with the idea that
the National Socialist state was distinctive and distinctively German.
There was not even any attempt to formulate a comparative theory
or model of fascist states.7

The reality of the Third Reich was itself a paradox of the perceived
omnipresence of the state and what the historian Michael Geyer has
described as an ‘extreme dilution of domination into an endless series
of partial statelike organisations’.8 It was, according to Geyer,

a state consisting of public actors – some of them were legally ‘private’ like
industries, some belonged to the executive like the military, and some were
altogether hybrid mixtures like the German Labour Front – which gained
their autonomy from their ability to coerce and to gain independent access
to resources.9
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Here, it was not the convergence of these competing actors that
allowed the system to function but the distance between them. It
was this reality that also allowed political theorists to pick up different
aspects of the system even if they were sometimes frustrated by the
ambiguity of the ‘hybrid mixtures’ within the Third Reich.

It was rare for the confusion to be identified as bluntly as it was by
the State Secretary of the Interior, Wilhelm Stuckart: ‘inflation of
administrative authorities, war between administrative authorities,
duplication of work and idleness of administrative authorities . . .
reduction of legal security through the increased possibility of
mutually conflicting administrative decisions’, all of which threatened
the most valuable asset ‘that a state possesses, namely the trust of
the people’.10 Nevertheless, Stuckart effectively acknowledged that the
disintegration of any coherent order was far from confined to the
National Socialist movement, that is, to the realm of the Party and its
numerous affiliated organisations.

The pace of change, economic recovery and rearmament, anti-
semitic persecution, the hollowing-out of the legal system by the
security apparatus, increased if erratic state intervention in the econ-
omy, and above all expansion and war all forced theorists to attempt
to grasp the nature of the regime in the light of the most recent
developments. The union with Austria in 1938, in whose authoritar-
ian constitution of 1934 some had seen the only alternative to
National Socialism, the occupation of the Czech lands in 1939,
and the occupation of most of Europe in the Second World War
opened up new problems and perspectives that further challenged the
viability of traditional concepts. Moreover, responsiveness to the
dynamics and the complexity of the Third Reich had to be combined
with assertions of the unity of the Third Reich – for it was unity that
supposedly, if erroneously, distinguished it from the despised liberal
order of the past.

The state

Otto Koellreutter made an early attempt to define the new state under
the heading ‘Der nationale Rechtsstaat’ (The national Rechtsstaat).
He specified that the realisation of this form of state did not entail a
‘change of the form of the state’, but what he meant by that was simply
that a restoration of the monarchy was not possible. The new national
Rechtsstaat is, he argued, different by virtue of the political idea that
animates it. The elemental power of this new ‘political substance’ is
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evident in the ease with which it has swept aside the autonomy of the
states within the Reich. Despite this emphasis upon radical change,
Koellreutter clearly wanted to retain some characteristics of tradi-
tional approach insofar as he wanted to retain the autonomy of the
civil service. He wrote that there has to be a ‘clear separation of
the political leadership as the representative of political value and the
professional civil service as the representative of the legal value . . .’11

It was Koellreutter’s desire to retain the concept of the Rechtsstaat
at all that induced Neesse’s suspicions, though the number of those
who wished to retain the concept in one guise or another was quite
substantial.12 Gustav Adolf Walz accepted that the concept was
relevant to what he saw as the regime’s commitment to justice and
because general binding norms enunciated in legislation would still be
required; but that did not warrant using the term Rechtsstaat as a
general characterisation of the regime, for that would amount to
confusing the means that the regime might employ with its essence.13

Walz also considered the term ‘authoritarian state’. That was
favoured by Schmitt’s pupil Herbert Krüger as well. For Krüger,
‘the authoritarian state principle is the constitution of the National
Socialist state’.14 Walz, however, was not convinced. He argued that
the concept of the authoritarian state had specific, recent political
connotations, namely reliance on presidential power as enshrined in
the Weimar constitution and a reformulation of the basic rights
enshrined in the second part of the Weimar constitution.15 The
underlying political point was that the concept of the authoritarian
state conjured up the viewpoint of those who had sought to establish
an authoritarian alternative to both the democratic order of Weimar
and to the National Socialists. Walz was little more sympathetic to the
idea that the new regime should be characterised as a corporatist state.
That was favoured by many who had long looked on the idea of a
corporatist state, often as represented by fascist Italy, as an alternative
to the Weimar Republic. Yet even Werner Sombart, who also
favoured this idea, had to concede that it was at best only partially
applicable to the new Germany. Of the various functions origin-
ally performed by the estates, the cultivation of a specific mentality
among their members, the confirmation of non-egalitarian principles
through the conferment of privileges, and educational, economic and
political state functions, only fragments of the functional tasks of
the estates could be revived, and even these only for segments of the
population.16

Walz’s preferred designation was the ‘völkischer Führerstaat’,
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which he claimed captured the distinctive national identity and sense
of unity in the new state as well as the concentration of executive and
legislative power in the leader, who was the leader of the Reich, the
Volk and the party.17 Ernst Forsthoff, another protégé of Schmitt,
showed some reservations about relying so heavily on the idea of
leadership. Leadership, he argued, is bound up with the personal
qualities of the leader and the leader’s ties to his followers. But such
qualities and ties are transient in that they do not endure beyond the
life of the leader. It is acceptable, he continued, that a movement held
together by leadership can dissolve with the death of the leader; but
this is not acceptable for the state, which is ‘the form of the political
existence of a people’.18 Walz also complained that there was some-
thing ‘unmetaphysical’ in the personal qualities of the leader. The
desired metaphysical principle remained somewhat elusive, though it
is clear that what Walz meant by this was some ideology of a quasi-
religious nature that provided an unquestionable sanction for the
authority of the ‘total state’, that is, the state that swept away the
liberal Rechtsstaat with its reliance on law and the distinction between
state and society. In seeking to explain what he meant by ‘total state’,
Forsthoff had to combine the general antipathy to formal bureau-
cracies – though he insisted that some element of bureaucratically
guaranteed calculability is necessary – and the idea of a form of
authority that entailed personal responsibility and personal power of
command. He found this in the figure of the Reichsstatthalter, that is,
the position of Reich Governor created by the new regime to co-
ordinate the states of the Reich. Several years later, Arnold Köttgen
argued that these political commissars had been a transitional pheno-
menon whose role and whose distinctiveness from the civil service had
subsequently faded.19 Köttgen was arguably right about the Reich
Governors, though Forsthoff had picked up Hitler’s inclination to use
special authorities or commissars to circumvent the crises to which the
regime was prone as well as to promote his racist and anti-semitic
visions. The fact that Köttgen and Forsthoff were each partially right
is bound up with the difficulty that each had in responding to an ever-
changing reality whose ultimate destination could not be defined.

Schmitt made one of the most enduring attempts to capture this
dynamic under the title Staat, Bewegung, Volk (State, Movement,
People).20 He claimed that each term could be used to express the
‘political unity’ of the new order but also to capture a specific side of it:
‘the state in the narrower sense as the political-static part, the move-
ment as the political-dynamic element and the Volk as the unpolitical
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side, thriving under the protection and shadow of the political
decisions . . .’21 Having set up a tripartite framework, Schmitt then
argued that unity is established insofar as the movement ‘presses
through and leads’ the state and the Volk.22 While clearly legitimating
the leading role claimed by the Nazi movement as a whole, Schmitt
also claimed that the interaction of these elements under the guiding
role of the movement provides an alternative to the dualistic concep-
tions typical of the liberal democratic order which counterposes state
and Volk, government and Volk, citizen and civil servant, or state and
party.23 Schmitt still thought it necessary to warn against allowing
these political decisions in the new order to become subject to the
courts, for the equality of the contending parties inherent in due legal
process might allow the ‘open or concealed enemy of the new state’ to
put itself on the same level as the state or the movement.24

Reinhard Höhn had been encouraged by Schmitt but soon became a
bitter rival. He constantly harried those whom he suspected, rightly or
wrongly, of less-than-wholehearted commitment to the new order. Yet
he agreed with Schmitt on the dangers of subjecting the state and
movement to due legal process and turned this into a broader attack
upon the ‘juristic state personality, the ‘‘foundation and corner stone’’
of previous constitutional law. . . .’25 In a survey of the development
of German constitutional thought, Georg Jellinek emerged as Höhn’s
main target. Jellinek, Höhn complained, had dissolved all human
relations into relations between individual personalities. While other
theorists had hesitated to reduce the state to the same level and had
tended to deny the state’s subjects ‘subjective–public’ rights against the
state, Jellinek had construed the state as an ‘abstract state personality’
precisely in order to make such rights possible: ‘In order to be able to
give the individual subjective public rights, he had to place the state, as
much as is possible, on the same level with the personality of the
individual’.26 For Höhn, breaking the hold of this concept of the state
was the major challenge and achievement of the political thought of
the new order: ‘The foundation and corner stone of constitutional law
is no longer the legal person of the state; rather the national com-
munity is the new starting point . . . The state as a legal person and the
concept of the community are mutually exclusive’.27

Höhn’s attack on the idea of the personality of the state was widely
applauded. Neesze described it as Höhn’s ‘undisputable service’.28

Yet the wider implications of Höhn’s assault on the concept of the
state were contested. Ernst Rudolf Huber, for example, described
the replacement of the concept of the personality by that of the
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community as the replacement of one abstract concept by another.
Huber regarded the concept of community as important but argued
that its indiscriminate use would merely undermine its true value.29 In
his Verfassungsrecht des Grossdeutschen Reiches (Constitutional Law
of the Greater German Reich) of 1939, the most substantial work of
its kind in the Third Reich, Huber mounted a cautious defence of the
concept of the state. He had to defer to Hitler’s repeated insistence that
the state is an instrument and not a purpose in its own right, but he
claimed that this did not require dispensing with the concept of the
state or degrading it to the name of a ‘dead apparatus’. Huber found
an answer to his difficulty in distinguishing between the state in a
narrower sense, as an administrative and military organisation, and
the state in a wider sense as the totality of the national order, as a
‘living organism’. He then suggested that the former might be desig-
nated as ‘state organisation’ and the latter as the Reich.30

While Huber deployed the concept of the Reich in order to salvage
the concept of the state, two years later Schmitt produced a brief
article with the title ‘Staat als ein konkreter, an eine geschichtliche
Epoche gebundener Begriff’ (The state as a concrete concept, bound to
an historical epoch). He discussed the origins of the concepts of state
and sovereignty in the sixteenth century but made clear that the era in
which the state was the general organisational political form was
coming to an end. Equally significant was his claim: ‘The German
Volk also had to go through the narrow pass of state sovereignty
before it was possible for a new German Reich to win back for
Germany leadership in Europe’.31

The initial attempts to grasp the nature of the new regime were
followed by mounting attacks on old concepts mixed with defensive
attempts to cling on to at least some of the old connotations of
the state while adapting to the regime. The more ambitious, both
personally and intellectually, staked everything on National Socialist
victory.

The concept of politics: leadership contra administration

Long-standing concern with political leadership combined with Na-
tional Socialist veneration of the Führer to give it a central place in the
attitude to the concept of politics in the Third Reich. In the case of
Schmitt, this continued to be related to his understanding of the
relationship of the political to the state. The assumption that the
political is bound up with the state presumes, he argued, that the state
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is the sole or normal form of political unity. This, however, he rejected
as being no longer the case on the grounds that the Volk is now the
normal form of political unity.32 Yet Schmitt also continued to claim
that the state has to be defined from the perspective of the political.33

Attempts to determine an objective sphere of politics, distinct from
economics, technology and religion or to separate out a non-political
social sphere, had all failed. Even apparently trivial matters such as the
music played during a military march could become highly political
issues. Schmitt concluded that this ‘proves how much today a unified
political leadership capable of taking decisions is necessary for every
people, in order to preserve the primacy of the political decisions (the
primacy of politics) . . .’34

Schmitt sought to tie down this concept of political leadership by
distinguishing it from other activities to which he thought it might be
wrongly assimilated. Thus, political leadership has nothing to do with
legally constrained activity. It is to be distinguished from any kind of
‘supervision’ and above all from ideas of ‘trusteeship’ and ‘education’.
He warned his readers that they must guard against the possibility
‘that a specifically German and National Socialist concept [of political
leadership] is muddied and watered down by assimilation to alien
categories’.35 Schmitt then stated what this specifically German
and National Socialist concept was: ‘the unconditional racial
identity [Artgleichheit] between the leader and the followers
[Gefolgschaft] . . .’36 Schmitt left no doubt that he meant racial
identity in the strict sense of the term. Referring to recent speeches
in which the idea of race [Rasse] had been central, he added that this
central role was ‘no kind of theoretically conceived postulate’.37

Huber referred to Schmitt approvingly in his treatment of the nature
of politics; but, despite having a similar focus upon leadership, the
emphasis is significantly different. Thus Huber invoked Schmitt’s well-
known distinction between friend and enemy but asserted that this
was only one criterion and that politics was of no value in itself
without reference to a ‘vital form, whose will, decision and act appear
in the political’.38 This is both close to Schmitt, insofar as it refers to a
‘political unity’, and somewhat distant from him, insofar as Huber
sought to sidestep the centrality of Schmitt’s distinction between friend
and enemy. The real difference emerged, however, when Huber
claimed that the historical continuity of political will required a
‘bearer’ of this will that endured through contingency and transfor-
mations of history and that this ‘bearer of politics is the state . . .’39

Huber’s attempt to make the concept of the state central did not
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diminish his enthusiasm for the ‘leadership state’ (Führerstaat).
Indeed, Huber took the concept of sovereignty from the repertoire
of attributes of the state in order to hand it over to the leader in its
most unconstrained form, including ‘originality, exclusivity and
universality, irresistibility . . .’40

It was not only constitutional theorists who defended the primacy of
politics and centrality of leadership. Helmut Schelsky and Arnold
Gehlen did so from the perspectives of the history of political thought
and philosophical anthropology. Schelsky sought to reclaim the
seventeenth-century English philosopher Thomas Hobbes from what
he saw was an individualistic and rationalistic misinterpretation. The
error, he argued, lies in confusing Hobbes’s approach to the explana-
tion of the physical world, including the human body, with his
approach to the distinctive qualities of human nature, that is, speech.
Speech facilitates a certain distance from the environment by means of
a more proficient calculation, of which animals are not capable, and it
enables men to advise each other. It is, however, a third quality of
speech that Schelsky emphasised. It means that ‘we can command
and understand commands’.41 Here lies the source of society, peace
and discipline. Speech not instinct is decisive. From this, Schelsky
concluded: ‘The primacy of politics can scarcely be more clearly
developed already in the picture of man’.42 The total state is rooted
in human nature. Gehlen also appealed to the distinctiveness of human
nature. For Gehlen, human nature is distinctive by virtue of human
deficiencies when compared with other species. Lacking the certainty
of instinct and the physiological adaptation to specific situations and
forms of behaviour, man is exposed to risks and suffers from a lack of
orientation in a way that other species are not. Yet this deficiency also
provides an opportunity, for man has the capacity to form himself.
Man is an object of discipline for himself. From this need for
discipline, Gehlen developed an abstract justification for leadership
which he then recoupled to the regime’s racial agenda.43

While Schelsky and Gehlen deployed arguments about human
nature in order to assert the primacy of politics construed in terms
of leadership and discipline, Hans Peter Ipsen sought to identify the
nature of politics by a comparative analysis of acts of state which, as
such, were held to be beyond the remit of the judiciary, and hence
political. Ipsen’s goal was to strip away any limitation on the acts of
those bodies that ‘qualified’, as he put it, as sovereign. Each such body,
whether the state or the party, can determine for itself the specific cases
in which it acts that count as sovereign and hence as completely

93



Twentieth-Century German Political Thought

beyond judicial review. This does justice, he claimed, to the irration-
ality of the political.44 An enumeration of such acts is neither possible
nor desirable, for it violates the very concept of sovereign acts. He
rejected even the legislative sanction of police powers beyond the
realm of the judiciary in the Third Reich as insufficient recognition of
the autonomy of the police.45 Ipsen was aware that this proliferation
of sovereign authorities was potentially problematic, hence his assur-
ance that ‘The ‘‘separation of leadership and administration’’ make
the ‘‘dynamic element of leadership free’’ from the administrative
element, without thereby setting up contradictory competencies’.46

Despite this bland assurance, Ipsen conceded that some process of
accommodation (Ausgleich) would be necessary, though that in turn
was subordinated to political imperatives.47 Ipsen came close, in fact,
to giving expression to that ‘extreme dilution of domination into an
endless series of partial state-like organisations’ which characterised
the Third Reich, though he had to draw back from this conclusion in
the interests of the façade of unity.

The distinction between leadership, or literally the leadership of
men (Menschenführung), and administration (Verwaltung) was one of
the central themes and dilemmas of political thought in the Third
Reich. The assertion of the primacy of politics, understood as leader-
ship in contrast to administration, was one of the main themes of
political thought in the Third Reich. Again, Höhn adopted a con-
sciously radical position on the distinction between the two. He
specified that Hitler was leader (Führer) of the movement and the
Volk and leader (Leiter) of the state, where the state is defined as an
apparatus of authorities and civil servants. Within the state, there is no
leadership but only command and obedience.48 This distinction
between leadership and administration was bound up with the idea
that leadership is characterised by the voluntary submission of the
followers of the leader and that the leader either represents or forms
the Volk. The linkage with the movement was summarised in the
frequent assertion that ‘leadership is the sole task of the movement’.49

Although no-one denied the importance of the principle of leader-
ship, Höhn’s strict interpretation was not followed by all. Huber
sought to mitigate it by protesting about the inflationary use of the
term ‘leader’. It is, he argued, particularly inappropriate in the
economic context.50 Johannes Heckel, however, took exception to
Huber’s extension of political leadership to the soldier, which, he
claimed, ‘burdens the army with tasks and responsibilities which do
not correspond to its military profession . . .’51 Huber’s extension of
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the leadership principle to the army, despite his protest against its
inflationary use elsewhere, followed from his opposition to the effec-
tive downgrading of the army and state implied by Höhn’s restriction
of the leadership principle to the National Socialist movement. Huber
argued that all organisations, including the movement, require struc-
tures of command and obedience. At the same time, the army and
administration are, he claimed, ‘leadership orders which rest on
voluntary sacrifice, responsibility and faithfulness’.52

Despite and because of the high level of politicisation and the
sensitivity of discussion of the general concept of the state, there
was what has been described as a ‘turn towards administration’ in the
political thought of the Third Reich.53 In part, this was a continuation
of the response to the reduction in the role played by the legislative
state that had already taken place in Weimar. It also seemed to offer
some minimal refuge from the pressures from the National Socialist
movement and the more radical political theorists. That meant show-
ing that administration was not the mere administration of things but
had some higher political dignity. This was what Forsthoff sought to
achieve under the slogan ‘provision for existence’ (Daseinsvorsorge).
He made clear that this is not to be equated with ‘welfare’ (Für-
sorge).54 He argued, rather, that modern, urbanised mankind is
dependent for its very existence upon the provision of services, like
the water and electricity supply, that can no longer be guaranteed at
the level of the individual or family. What is at stake here is not how
men live, but whether they will live at all. It is, he continued, these
administrative tasks that define the prime activity of the modern state.
Forsthoff duly acknowledged Höhn’s distinction between leadership
and administration but then promptly insisted that the administration
he had in mind is no mere mechanistic process. It is, rather, ‘a
sovereign function of great political dynamism’.55 Forsthoff also
sought to connect his vision of administration as ‘provision for
existence’ with the importance ascribed to the national community.
He claimed that the enhanced dependence on this form of state
administration is complemented by a vital ‘unreflective trust’, for
without this ‘feeling of being secure’ there was a danger that the
national community would ‘dissolve in panic-ridden visions’.56

Forsthoff’s attempt to balance the claims of political leadership and
administration, in this case by enhancing the political profile of
administration, was but one of numerous attempts to discern and
legitimate some form of order amid the conflicting visions of the Third
Reich. It was no more successful than any of the others in ending the
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tension between the competing claims of leadership and administra-
tion. That tension became more problematic as National Socialist
rule extended over German Austrians and then over non-German
peoples. German administration over these peoples had an extent and
quality that did not seem to fit the narrow scope generally ascribed
to mere administration. Werner Best, who was to have extensive
practical experience of occupation in the service of the SS, finally
cut the Gordian knot by claiming that the word ‘administration’
(Verwaltung) has its origins in a more comprehensive concept
of ruling (Walten). This concept of comprehensive rule had been
broken up and administration reduced to a subordinate activity
controlled by legislation and administrative courts. In the light
of Germany’s hegemonic position, however, all that had to be aban-
doned. Administration, according to Best, had to be understood
once again as comprehensive ruling, and the distinction between
‘ ‘‘political’’ rule’ and ‘ ‘‘executive’’ administration’ had to be dis-
carded.57

Volk, movement and law

The primacy of the Volk was often presented as the unshakeable
foundation of German political unity compared to the transience of
the state. The endurance of the Volk, the more or less explicitly quasi-
religious veneration of the Volk, the comparative transience of the
state and the sense of threat to the unity of the Volk, were common-
place elements of one stream of thought in the Third Reich. Although
the Volk was supposedly the enduring foundation of unity, it was also
argued that the Volk had only been assigned its rightful place in the
wake of the National Socialist revolution. Thus Höhn quoted
Laband’s assertion that the German Reich established in 1871 could
not be understood as the creation of ever-increasing millions of
German citizens as evidence of the earlier inability to grasp the true
nature of the Volk.58 Similarly, he complained that when Jellinek
turned his gaze away from the juristically conceived state, all he saw
was ‘simple chaos’.59 In contrast to these liberal conceptions, the Volk
was presented as primary in the sense of directly incorporating the
individual members of the community. Indeed, the individual, that is,
the member of a society conceived as distinct from the state, equipped
with basic rights, was to be replaced by the concept of the ‘national
comrade’ (Volksgenosse) who had no need of such rights.60 Whereas
the liberal individual understood himself in contrast to the national
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community, the national comrade was supposed to be incorporated
within the community.

The attempt to present the Volk as natural, substantive and
inclusive proved difficult to reconcile with other elements of the Third
Reich and with the account of pre-National Socialist Germany as
a record of fragmentation culminating in defeat and the Weimar
Republic. Unity, that is, the supposed reality of the national commu-
nity, had to be construed as both the product of Hitler and the
National Socialist movement, on the one hand, and as something
pre-existing on the other hand. This effectively left considerable scope
for significantly different emphases and mutual recrimination. Amid
the enthusiasm of the early days of the regime, Wilhelm Sauer could
proclaim that the Nordic racial type is no virtue per se, that race in
general is not a value in itself but only a precondition and that the
Volk is a mere natural organism.61 The need for some form of political
supplement to this natural substratum was summarised in Sauer’s
slogan: ‘the race [Volk] is nature; the state is form; the nation [Nation]
is content, value, culture . . .’62 As Germany instigated the Second
World War, Huber also insisted that although race (Rasse) was the
natural foundation of the Volk, an ‘historical idea’ or ‘historical
mission’ was required in order to form the ‘political Volk’. In doing
so, he felt obliged to rebut Höhn’s accusation that in distinguishing
between the natural and the political Volk he was tearing apart race
and history.63 For Krüger, Hitler was the source and creator of the
community. Köttgen agreed: ‘The historical fact of a living national
community [Volksgemeinschaft] rests on the life and work of this
Führer . . .’ Yet he promptly added that this leadership had risen up
from the life of the Volk and the movement.64 The circularity of the
argument is plain, but it provided some defence against the charge of
either underestimating Hitler’s role or underestimating his roots in the
Volk and the movement.

There was also some ambivalence about the role of the movement,
especially the National Socialist Party, though Schmitt’s characterisa-
tion of the regime as a ‘movement state’ (Bewegungsstaat) was widely
adopted. The central difficulty concerned the relationship of the party
to the state. On the one hand, the unity of party and state was invoked,
both as a general principle and as a practice exemplified in Hitler’s
position as head of state and leader and in the union of party and state
offices at a lower level. On the other hand, the distinction between
political leadership and administration, as well as a desire to emphasis
the difference between Germany and Italy, where the state was
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ascribed a more dominant role, pointed to an emphasis upon the
parallel existence of party and state. Thus, Ulrich Scheuner wrote of a
‘characteristic duplication’ of sovereign structures.65 Approaching the
relationship from the side of the party, Walter Sommer picked out
the fact that it had its own assets, administration, law and courts as
indicative of its autonomy. The Party, he proclaimed, has no need to
intervene in the state, for such intervention would only distract it from
its own tasks. Yet Sommer also noted that Hitler had warned that if
the state administration failed to fulfil key tasks, they would be
transferred to the Party.66 Sommer was responding to what in reality
was a fluid demarcation line that agencies of the Party could break
through, especially if prompted by even vague suggestions from
Hitler.

A similar ambivalence ran through attitudes towards the law. On
the one hand, there was a desire to discard what was seen as the
abstract, normative conception of law that was equated with the
liberal order in favour of a more substantive conception rooted in
the feelings of the unified community or the racial identity of the
German Volk. In the racial legal theory of Helmut Nicolai, race
defines the nature of law, the ability to judge particular cases and
the fact of the commission of a crime. Having discarded the idea of
free will in favour of a racial determinism, Nicolai saw the purpose
of law as deterrence in cases of minor infringement and as the
‘elimination’ of ‘unhealthy’ racial elements in more serious cases.67

Despite the anti-semitic rhetoric that recurs through his works in this
period, anti-semitism did not play a structural role in Schmitt’s attempt
to redefine the nature of law. Schmitt asserted that there were only
three approaches to law, the first two of which he discarded, namely
normative and decisionistic approaches. Having earlier espoused
decisionism against normativism himself, he now chose to emphasise
the connection between the two. He picked out reliance upon general
abstract rules, the characteristic of normativist approaches, that were
nevertheless posited by men rather than existing independently of
human will, as the characteristic of the individualistic positivism of the
nineteenth century.68 That what is offered as objective and generally
valid is rooted in what is contingent and subjective, he now claimed,
reveals the inability of the positivist conception to provide any reliable
guidance. In place of these discredited options, Schmitt suggested that
the alternative lies in terms of thinking in terms of ‘concrete orders’.
What Schmitt understood by this term is evident from his reference to
institutions such as ‘marriage, family, estate, state’, and to the idea
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that the terms employer, white-collar worker and blue-collar worker
were being replaced by the terms ‘leaders and followers within a
factory’, that is, that the liberal idea of a set of relationships, governed
by abstract general norms, into which individuals entered at their
discretion was to be replaced by the role they occupied within the
National Socialist community and the law peculiar to that role.69

On the other hand, this supposedly more ‘concrete’ order dissolved
into a fluid pattern as Schmitt pointed to the emergence of ‘so-called
general clauses’, that is, to general concepts of ‘good ethics, faith and
belief’, that could be attached to any law or judicial interpretation.70

This, coupled with his explicit rejection of the Rechtsstaat understood
as a form of constitutional restraint, pointed towards Best’s vision,
although Schmitt would personally clash with Best on several occa-
sions since Best was not convinced that Schmitt had sufficiently
accepted the importance of race in the new order.71 According to Best,

preventive police tasks of the political police have not found a legal
regulation. They cannot find them, for the preventive police tasks of
the political police . . . cannot be written down and given normative form
for all time. The tasks of the political police . . . are not freely selected but
prescribed by the enemy.72

A National Socialist theory of international law

Throughout the course of the Third Reich, attitudes towards the
international order were prescribed by the international enemy, in the
sense that German theorists held that Germany had been subordi-
nated to an alien and imperialist model of international law.
In part, they hoped that the principles of this enemy, which were
embodied in the Versailles Treaty and the Geneva-based League of
Nations, could be turned against this enemy. Just as they praised the
ability of the National Socialist movement to exploit what they saw
as the weaknesses of the Weimar Republic’s liberal democracy in
order to overthrow it, so too they hoped to exploit the principled
equality of states in international law in order to enhance Germany’s
position, and occasionally openly blurted this out.73 The close
connection between internal enmity, the hostility towards Weimar,
and external enmity, towards Versailles and the League of Nations,
was evident in the title of a collection of essays by Schmitt, published
in 1940: Positionen und Begriffe im Kampf mit Weimar–Genf–
Versailles 1923–1939 (Positions and Concepts in the Struggle with
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Weimar–Geneva–Versailles). Schmitt’s illustration of the connections
evident in this struggle was, according to Hermann Jahrreiss, ‘a great
gain which we must not lose sight of again’.74 At the same time,
other supporters of the regime sought to exploit what they saw as the
strengths of the political ideas of the Third Reich in order to
formulate a new, distinctively National Socialist approach to the
international order. In part, this was a logical consequence of
Schmitt’s warning at the end of the Weimar Republic that a people
is first defeated when it subordinates itself to a foreign conception of
international law.75 If Germany were to escape this subordination,
then it had to formulate a distinctive, indigenous conception of
international law. The tension between these two approaches was
linked to other choices. Thus, attempts to exploit such principles as
the equality of states tended to appeal to those inclined to adopt a
statist perspective more generally. Attempts to emphasise a distinctive
National Socialist approach tended to appeal to those inclined to
adopt a völkisch perspective. As in other areas of political thought
in the Third Reich, indeed even more so, uncertainty about the
final goals of the regime, compounded in this case by tactical
considerations, left scope for divergent interpretations and mutual
recriminations.

Especially in the earlier years, relatively orthodox assertions were
still possible. Friedrich Wilhelm von Rauchhaupt bluntly stated: ‘The
subject and object of international relations are fundamentally the
states recognised in international law’.76 The fact that Rauchhaupt
asserted that states without arms and honour do not qualify as
subjects of international law amounted to little more than a reformu-
lation of this basic principle, though the emphasis on arms and honour
clearly reflected the continuing resentment of the impositions of the
Versailles Treaty.77 Gustav Walz defended the same principle as the
foundation of international law. He explicitly rejected ‘monistic’
arguments that gave primacy to either domestic law or international
law in favour of a ‘pluralistic’ conception of international order. This
emphasis upon pluralism was, he claimed, wholly consistent with
National Socialist principles. It entailed a rejection of any form of
imperialism as well as the assumption that individuals or the ‘totality
of individuals’, that is, mankind, counted as subjects in international
law. The only subjects of international law, he claimed, are ‘national
[völkisch] communities organised into states’.78

Hans Keller was not convinced that the full significance of the
National Socialist emphasis upon the Volk had been truly grasped.
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Walz had come close but failed at the last hurdle because he allowed
the state to speak in the name of the Volk.79 Just as Höhn had attacked
the concept of the state in general in the name of völkisch principles, so
too Keller attacked its use in international law. The idea of the
territorially defined state divorced from the Volk is, he argued, an
un-Germanic concept derived from the Italian renaissance and Roman
law and refined by French absolutism and the idea of the nation state
as developed in nineteenth-century France.80 From this perspective,
insofar as international law exists, it does so on the basis of the
conception of law held by the various nations. As such, it extends so
far as these peoples share the same conception of law. According to
Nicolai, an exponent of an overtly racial approach to law, such
conceptions are rooted in the racial characteristics of peoples. From
this, he concluded that there can be no universally valid international
law, but only a law shared by those of similar racial stock, In the case
of Germany, that meant an international community coextensive with
Nordic peoples.81 Best’s deductions from the völkisch principle did
not even allow for this. The overriding priority of the Volk is
compatible with a degree of ‘regularity’ but no more. Law is rooted
in the Volk, and there is nothing beneath the Volk and nothing above
the Volk in which law can be rooted.82

The starkness of Best’s position took no account of the lingering
conviction, which Heinrich Triepel still expressed, that the persistence
of power could only be ensured by some form of law.83 Nor did it take
account of the need to challenge alternative conceptions of interna-
tional law that might appeal to neutral powers in the event of war. It
was this that continued to concern Schmitt. Schmitt was still haunted
by Germany’s defeat by the sea powers, that is, the British and the
Americans, in the First World War. Indeed, he sought to deploy his
assumptions about the role of myth in politics to create a myth of sea
power through which he could discredit those aspects of international
law that he saw as a threat to Germany. The sea powers, he claimed,
are inherently imperialistic and reject tradition rooted in the experi-
ence of continental European land power whereby war is treated as a
duel between two states, neither of whom need be presumed to be
unjust by third parties who can remain neutral. It is typical that sea
power discriminates in the event of war, defining one of the parties as
unjust, as an enemy of mankind, who can, therefore, be pursued with
all ferocity.84 Behind all this lay Schmitt’s fear that America would
intervene in a European war as it had done in the First World War.

Schmitt’s search for a new form of international law, his search for
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an alternative concept of political unity to that of the state and
his continuing hostility to the sea powers came together in his
Völkerrechtliche Grossraumordnung (The Order of Large Spaces in
International Law), first published in 1939. There, Schmitt noted that
in the autumn of 1937 he had not been able to specify what he wanted
to put in the place of the old concepts of international law. Now,
however, he had found an answer, without having to ‘yield to the
concepts of the western democracies’, namely the Reich.85 Each
Grossraum, or large region, would consist of a leading power, the
Reich, as well as several nations. The Reiche, Schmitt explained, ‘are
the leading powers, whose political idea radiates through a specific
Grossraum and who specifically exclude the intervention of alien
powers into this Grossraum’.86 With this principle of non-interven-
tion by powers alien to the Grossraum, Schmitt sought to turn the
ideas of the western democracies against them, for this principle is, he
claimed, that of the American Monroe doctrine.

Schmitt’s vision raised a number of awkward questions. Huber, who
was generally supportive, worried that it might look too much like a
‘ ‘‘superstate’’ ’.87 Best, ever suspicious that Schmitt had not taken the
völkisch principle to heart, was concerned that Schmitt had conceded
too much to those nations subject to German hegemony – for, if the
Grossraumordnung was a system of international law, it was possible
that they might claim the right to negotiate treaties with the hegemonic
power or even the right to renounce their ‘international legal ties with
the leading nation’.88 Höhn raised a host of objections, including the
idea that the principle of non-intervention was itself associated with the
‘individualistic state’, that is, the liberal state.89 Such responses were
reflections of more general differences of emphasis as well as continuing
animosities. They were also bound up with persistent uncertainty about
the final destination and shape of a Europe dominated by National
Socialist Germany and the difficulty that supporters of that hegemony
had in conceiving of some structure and order without at least frag-
ments of the liberal discourse which they competed to disparage.

Political thought in the Third Reich was driven forward by this
competition to reject the concepts of the past, which were recognised
as part of the German past, if only to be disparaged as foreign
implants. Yet the peculiar lack of system, the proliferation of com-
peting agencies, the emergence of policies driven forward by those
‘working towards the Führer’ still left room for dispute and for greater
or lesser adaptation to the racial visions for which the Third Reich,
and with it part of German political thought, would be condemned.
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58. Reinhard Höhn, ‘Volk, Staat, Reich’, Volk im Werden 4 (1936), p. 372.

For Laband’s argument, see above, Chapter 1.
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4

The Political Thought of the Exiles

The experience of exile, especially exile to the USA, formed part of
the ‘Great Migration’ that H. Stuart Hughes has called the ‘the most
important cultural event – or series of events – of the second quarter
of the twentieth century’.1 Exile was far from being a purely
German experience. It was a European-wide phenomenon, but
Germans and Austrians accounted for about two-thirds of those
who left Europe for America. Some of those who remained in
continental Europe fell within the grip of National Socialism or
its allies for a second time, and some of these did not survive.
Others found refuge in the handful of countries that managed to
remain neutral throughout the war, as did Wilhelm Röpke in
Switzerland, or in England, as did Gerhard Leibholz, or even in
New Zealand, as did Karl Popper.

That exile was a ‘series of events’ reflected the combination of
external events – whether individuals were dismissed in the initial
wave of persecution at the beginning of the Third Reich, or whether
they sought refuge in France, as did Hannah Arendt, or in Spain, as
did Hans Morgenthau, before being driven to seek refuge elsewhere –
and their perceptions about the immediacy of the threat. Again, the
difficulty of grasping the true nature of the Third Reich played a part
in shaping decisions about whether, and when, to take the step of exile
with all its attendant uncertainties in a world still in the grip of
economic depression. The core members of the Institute for Social
Research were unusual in grasping the degree of the threat early and
making preparations for exile. Leo Löwenthal later recalled that the
day after the September 1930 election in which the National Socialists
made their first electoral breakthrough, the Instiutute began preparing
for exile.2 Others hesitated for varying reasons. Theodor Adorno
delayed his departure until 1934 in the expectation that a military
coup would end the National Socialists’ domination.3 Ernst Fraenkel
delayed his departure until 1938 using the remaining and shrinking
legal scope to protect the victims of the regime while engaging in illegal
activity, the utility of which was increasingly questioned.4 Family ties
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and worry about the prospects for a German jurist in a foreign country
also made Leibholz hesitate until 1938, which he later admitted was a
mistake.5

Exile meant being deprived of German citizenship and, for German
Jews, being exposed to the anti-semitic prejudices of the police and
immigration officials across Europe and in the new world. Exile
meant becoming part of what Hannah Arendt described as the
‘most important product of recent history’, as a ‘completely new
class of men’: the stateless.6 The condition of statelessness inevitably
coloured perceptions of the meaning of politics, the nature of the
state and the rule of law. The impact was enhanced by the fact that
their exclusion from their home state took place at a time when
migration, and international commerce, faced greater barriers than
before the First World War. From the perspective of the end of the
Second World War, the previous thirty years appeared as a period of
international ‘disintegration’. Nations not only imposed new restric-
tions on immigration, they also legislated to increase the reasons for
non-voluntary loss of citizenship. The first major study of this
phenomenon, published in 1937, noted: ‘Today, there is still no
principle of international law that generally prohibits expatriation
leading to statelessness’.7

Culturally, the exiles were suspended between two worlds. Com-
mitment to their native culture and to the principle that the National
Socialists should not be the only ones allowed to speak for German
culture in the German language induced the Institute for Social
Research to continue to publish its journal in German, despite
repeated warnings from its supporters that this unnecessarily re-
stricted the impact of its ideas in America. It was only in 1940, after
the German invasion of France, that the journal appeared in English
under the title Studies in Philosophy and Social Science and only
in 1941 that an issue of the journal was explicitly dedicated to
‘specifically American subject matter’.8 Yet it is misleading to portray
the experience as a purely negative one. America was a relatively
egalitarian society in the sense of lacking the more hierarchical social
traditions of European societies. Some adapted to this society so well
that they became part of the American intellectual tradition and
culture. John Herz, for example, recalled returning to this ‘new
homeland’ at the end of a brief visit to Germany after the war
and added: ‘For me, as for many others, it had not been exile
but emigration’.9 Herz and the even more influential Hans J.
Morgenthau are examples of those who became so much a part
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of American political thought that the significance of their German
origins for their ideas had to be subsequently rediscovered at a much
later date.10

For many, the period of exile, whether it ended with a return to
Germany or turned into emigration, meant reflection on the forces
that had driven them into exile and especially on the nature of the
Third Reich. Some looked to distinctive characteristics of the German
political tradition in order to explain events and the nature of the state
in the Third Reich. Many were influenced by more or less sophisti-
cated Marxist accounts that related the German experience and forms
of fascism to the development of the capitalist economic order.11

Others were so shaken by the barbarity of the regime, especially as
information about the Holocaust began to seep through, that they
could account for what had happened only in terms of a more deep-
rooted collapse of civilisation that called into question the entire
tradition of western thought. A few already held that the totalitarian
form of government was a product of socialism and hence prepared
the ground for the identification of National Socialist Germany and
the Soviet Union as totalitarian regimes.

These differences were bound up with their positions in the debates
that took place in the Weimar Republic and the Austrian Republic and
with their estimation of the prospects of democratic forms of govern-
ment. For much of the period of exile, this appeared to be at best an
open question. In the contest between democracy and autocracy, as
Karl Loewenstein presented it, one of the factors strengthening the
cause of autocracy was the ‘assumption that autocracy has entrenched
itself as the definite form of modern government’.12 For Loewenstein,
writing in the mid-1930s, this presumption was not necessarily
correct. Loewenstein’s cautious optimism was still evident in the first
edition of his Hitler’s Germany, in which he considered the regime to
be an ‘experiment’ that would be defeated in war; but, in the second
edition, in 1940, he considered that it ‘may well become the blueprint
for the political society of the future’.13 The embattled position of
systems of government based on parliamentary party systems, and the
sense that they belonged to an era that was coming to an end, took
such a firm grip in some minds that not even the defeat of Germany
shook it loose. Thus Herbert Marcuse could still write in 1947: ‘the
world is dividing into a neo-fascist and a Soviet camp. What still
remains of democratic-liberal forms will be crushed between the two
camps or absorbed by them.’14

The comparatively clear division of the world into competing
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camps, whether construed as a competition that still left hope for
democratic forms of government, or not, did not necessarily make
sense of the international order. The road to the heterogeneous
coalition that finally defeated Germany was a long and tortuous
one. Appeasement, American isolationism, the alliance between
Germany and the Soviet Union and the subsequent German invasion
of the Soviet Union formed the backcloth for an interpretation of the
international order as one governed by suspicion and uncertainty.
That the interdependence of states discerned by German theorists
before the First World War and the hopes for a less violent world
embodied in the League of Nations had failed to prevent an even
worse outbreak of international disorder induced in some of the exiles
scepticism about the faith that had been invested in international law.
The state, not law, returned to the centre of the stage.

The state and statelessness

To some extent, the problem that confronted the exiles resembled the
problem that confronted those within the regime, namely: how could
one reconcile the façade of unity and coherence with the dynamism
and anarchic traits? Although constrained by neither the need nor the
desire to justify the regime, the concentration of power seemed over-
whelming to some. Shortly before agreeing to return to Germany, Carl
J. Friedrich gave a paper on ‘The unique character of totalitarian
society’, in which category he included the Third Reich and the Soviet
Union. There, he argued that the totalitarian society is defined by five
sets of characteristics, namely an ‘official ideology . . . covering all
vital aspects of man’s existence’, a ‘single mass party . . . organized in
a strictly hierarchical, oligarchical manner, usually under a single
leader’, a ‘technologically conditioned near complete’ monopoly of
armed force, a similar monopoly of mass communications and a
‘system of terroristic police control’.15 This model of totalitarianism
became extremely influential in the western world, yet its image of
control, coherence and hierarchy glossed over the ambiguities that had
bothered many of the exiles.

Leibholz was also struck by the unconstrained power that the
regime exercised. For him, the key feature was the compulsive intoler-
ance of any rights, institutions or groups with which the totalitarian
state might have to compromise. Compromise and the totalitarian
state are mutually exclusive: ‘A totalitarian state always has the
alternative: to be a total state or not to exist’.16 Compromise, which
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Kelsen had seen as the core of the democratic order and as the
inevitable conclusion to be drawn from the acceptance of a relativistic
stance, is excluded. This suggested to Loewenstein that Hitler’s posi-
tion within the state and his relationship to his followers could only be
explained by ‘evaluating the Third Reich less in terms of political
science than of political theology’.17 Both Leibholz and Loewenstein
were struggling to find the appropriate formulation for a state whose
reality was self-defined to the point that any other definition of reality,
any institution or group that might challenge that reality, was simply
incompatible with its existence.

This peculiar quality of the regime was dealt with at greater length
by Hannah Arendt. She argued that the root cause lies in the nature of
ideologies. Ideologies, she claimed, are comprehensive explanations
orientated towards past and future as well as the present, all of which
they explain by reference to a single idea – race in the case of National
Socialism. Secondly, they are ‘emancipated from the reality that we
perceive with our five senses’ and insist ‘on a ‘‘truer’’ reality concealed
behind all perceptible things’. Thirdly, they compensate for their
neglect of experience by substituting a ‘kind of logical deduction’
for it.18 The key point, however, is that totalitarianism is an attempt to
shape the world around it in accordance with this ideological vision.
For Arendt, totalitarianism is frighteningly novel, but not in the
content of its ideology. It is the fact that totalitarian movements
act on the basis of the ideology that matters:

the Nazis acted as thought the world were dominated by the Jews and
needed a counter-conspiracy to defend itself. Racism for them was no
longer a debatable theory of dubious scientific value, but was being
realized every day in the functioning hierarchy of a political organization
in whose framework it would have been very ‘unrealistic’ to question it.19

The fact that the world as construed by the ideology is, as Arendt put
it, ‘fictitious’ makes no difference.20

While Arendt’s account of totalitarianism was formulated after the
war, other exiles had been troubled by the peculiar features of the
National Socialist state from the outset. This is evident in Loewen-
stein’s comments on Hitler’s position. He noted that ‘if one tries to
understand it in terms of constitutional law’ then it is possible to refer
to his appointment as Chancellor and various provisions formally
enhancing his power. But he realised that such constitutional provi-
sions had little bearing on Hitler’s role in either his own eyes or those
of his followers.21 Again, Arendt pushed this point much further. It is
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significant here that her comments on the totalitarian state appear
under the heading ‘The So-called Totalitarian State’. She claimed
there that it was not ‘monolithic’ and that many had recognised
the ‘peculiar ‘‘shapelessness’’ ’ of totalitarian government. Laws were
no guide to how the state and its agencies acted, because laws formally
remained in place when they were clearly obsolete, and regulations
that informed actual behaviour were not made public. In both Soviet
Russia and the Third Reich, the only reliable assumption was that ‘the
more visible government agencies are, the less power they carry’.22

In a work drafted before fleeing the Third Reich, but not published
in revised form until 1941, Fraenkel sought to capture the ambiguity
of the Third Reich under the title The Dual State. While Fraenkel
traced certain features of the Third Reich back to fragments of
Prussian history, primarily the sense of permanent military mobilisa-
tion, he drew a significant distinction between the dualistic structure
of the nineteenth-century constitutional state and the dual or double
state (Doppelstaat) of the Third Reich: ‘While in the dualistic
[dualistischen] state two independent powers – prince and estates,
monarch and people – have to work together before a legally effective
act of state can appear, the double state [Doppelstaat] is characterised
by the organisational unity of the state leadership’.23 In Fraenkel’s
account, the double state is not characterised by the duality of party
and state that struck most, including Arendt and Loewenstein,24 since
both were instances of the same dictatorship.25 The duality is that
between the decree state (Massnahmestaat) and the norm state
(Normenstaat) which, he claimed, had first been noticed during the
First World War by Emil Lederer.26 The decree state designated the
unrestrained use of decree power that makes the state of siege a
permanent and potentially all-encompassing feature of the regime. Yet
the regime did not rely purely upon this arbitrary decree power.
Certain aspects of life, primarily the capitalist economy upon which
the regime depended, could be, and were, regulated by norms, but
there were no spheres that were immune to the decree state. Fraenkel’s
choice of the term double or dual state is clearly not intended to refer
to competing agencies or complementary agencies: ‘The norm state
and the decree state are two competing systems of order and not two
complementary powers’.27

For Franz Neumann in his aptly titled book Behemoth, even this
conceded too much, for it did not do justice to the complete absence of
anything warranting the name ‘law’. But this induced him to ask
whether the Third Reich counted as a state at all. If, he argued, the rule
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of law defines the state, then the answer is clearly no. He considered an
alternative definition of states as ‘rationally operating machineries
disposing of the monopoly of coercive power’.28 This, however,
presumed that there was a unified political power in the Third Reich.
Neumann rejected this too; for Germany, he wrote, ‘is organized in
four solid, centralized groups, each operating under the leadership
principle, each with a legislative, administrative, and judicial power of
its own’.29 In effect, each of these four groups, the Party, the army, the
bureaucracy and industry, resembled a state. Neumann’s point, of
course, is that there cannot be four states within a state. Quite
consistently, Neumann concluded that the Third Reich was not a
state at all. That left him with the problem of explaining what it was:
‘I venture to suggest that we are confronted with a form of society in
which the ruling groups control the rest of the population directly,
without the mediation of that rational though coercive apparatus
hitherto known as the state’.30

Max Horkheimer, the Director of the Institute of Social Research to
which Neumann belonged, sought to use the analogy of rackets to
capture this phenomenon, though he also extended it into a more
general account of domination. Reference to racketeering in America
helped to suggest this more extensive usage which culminated in the
blunt assertion: ‘The basic form of domination is the racket’.31 It also
fitted in with the Marxist approach that he shared with Neumann
insofar as rackets are a form of exploitation, though his model of
rackets had little else in common with Marx’s account of capitalist
exploitation. Like Neumann’s organised groups, in Horkheimer’s
rackets domination is direct, unmediated by law or the state. The
analogy of rackets has a host of other connotations. The archetypal
form of racket is the protection racket in which, on the one hand,
protection against harm is offered while, on the other hand, tribute is
extracted under the threat of inflicting harm. Horkheimer also em-
phasised the parasitic nature of rackets, which he claimed corresponds
to the way in which all forms of social domination involve the
monopolisation of socially necessary functions in order to assert
the domination of the ruling group over the subordinate classes as
well as the competition between different ruling groups.32 Hork-
heimer pushed the analogy too far when he suggested that beneath
the façade of unity in the Third Reich there was a vicious struggle for
power which ‘is so great that Germany could dissolve overnight into
a chaos of gangster battles’.33 This neglected the ability of the
competing groups within the Third Reich to reach at least informal
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compromises at least so long as expansion by conquest opened up new
opportunities for the various agencies, which was better grasped by
Neumann and another member of the Institute, Otto Kirchheimer.34

Yet Horkheimer’s fragmentary theory of rackets does mark the
opposite end of the spectrum from Friedrich’s emphasis upon coher-
ence and coordination, without losing sight of the impotence of the
individual within the Third Reich.

One of the motives for Horkheimer’s dissolution of the concept of the
state into that of the protection racket lay in his own experience as a
Jewish refugee: ‘The greatest error of the Jews is this: that for millennia
they have not exercised any kind of domination, they were always forced
to rely on protection, however rich they might be’.35 That exiled Jews
and the stateless more widely were devoid even of any protection
symbolised for Arendt, who disliked Horkheimer’s Institute, a general
crisis of the nation state. Just as Neumann saw ‘security, order, law and
equality before the law’ as part of the tradition of the western state, so
Arendt saw the state as an ‘instrument of the law’.36 According
to Arendt, the triumph of the concept of the nation, which was not
peculiar to Germany, represented a crisis for the nation state. The state
principle rests on the idea of equality before the law; and, once this has
broken down, ‘the nation dissolves into an anarchic mass of over- and
underprivileged individuals’.37 The archetype of the underprivileged
individual is the stateless person, bereft of protection by any government.
All that the stateless person has to fall back on is his supposed rights as a
mere human being. Yet, Arendt argued, the experience of the stateless
revealed the fragility of precisely those rights. For the stateless, even the
‘prolongation of their lives is due to charity and not to right, for no law
exists which could force the nations to feed them’.38 Loss of any and all
political status, the condition of the stateless, amounts in Arendt’s
explanation to ‘expulsion from humanity altogether’.39 Compulsory
deprivation of citizenship in a world of nation states leaves the stateless in
a void in which the stateless individual has fewer rights than a convicted
criminal, who is at least left with some rights as opposed to none at all.
There is in Arendt’s account a curious parallel between the disintegration
of the state within the Third Reich and the deprivation of statehood in the
figure of the exile.

The concept of politics

Looking back on the relationship between economics and politics in
the first half of the twentieth century, Neumann concluded: ‘The
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primacy of politics was always a fact, which was at times glossed over,
at times openly recognized. In the structure of totalitarian states the
circumstances are so clear that one need not waste many words.’40

Neumann and his colleagues in the Institute for Social Research had
begun as Marxists and in some respects remained so. The link between
the capitalist economy and the major political phenomena of the first
half of the twentieth century was summed up in Horkheimer’s asser-
tion that ‘whoever is not willing to talk about capitalism should also
keep quiet about fascism’.41 This had not led them into a simple
correspondence theory relating political phenomena to economic
development in an unmediated way. Yet they were all agreed that
National Socialism and fascism more generally were of epochal
significance. It was this that induced Neumann to assert the primacy
of politics and Horkheimer to proclaim: ‘Once Fascism had developed
in European society, we are now able to find its hallmarks in earlier
stages of history, but it would be an error to say that because of
those traces the development was a necessary one’.42 Recognition of
the primacy of politics meant a change of perspective that affected
their assessment of the pre-fascist era, indeed of the entire western
tradition.

In the work of Horkheimer and Adorno, the principle of the
primacy of politics found expression in a theory of domination that
embraced philosophical arguments reaching back to the very begin-
ning of European enlightenment with the ancient Greeks. Enlight-
enment was construed as an attempt to escape from the fear embodied
in myths, an attempt already evident in those myths. Yet the culmina-
tion of this was, they wrote, that:

Since it exposes substantial goals as the power of nature over mind, as the
erosion of its self-legislation, reason is – by virtue of its very formality – at
the service of any natural interest. Thinking becomes an organic medium
pure and simple, and reverts to nature . . . After the short intermezzo of
liberalism, in which the bourgeois kept one another in check, domination
appears as archaic terror in a fascistically rationalized form.43

By interpreting fascism as the culmination of a cultural process in
which all substantive goals, whether of humanity or political com-
munity, were revealed as mere products of nature, Horkheimer and
Adorno left little space in which they could articulate an alternative.
The primacy of politics as domination was too pervasive. Hork-
heimer did glimpse an alternative when he wrote to Adorno suggest-
ing that:
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To address someone ultimately means to recognize him as the future
possible member of an association of free men. Speech posits a common
relation to truth, therefore to the innermost affirmation of the alien
existence which is addressed . . . The speech of an overseer in a concen-
tration camp is in itself a fearful nonsense completely regardless of its
content.44

This insight was, however, left undeveloped. Despite the pessimism of
the overarching argument, they were still able to expose the irration-
ality of, for example, the persecution and murder of the Jews in the
sense that it was economically irrational, though that too served to
emphasise the primacy of politics as domination.45

Fear, myth and the irrational were prominent in several other
approaches to politics despite the fact that their authors shared little
or none of the Marxian and Hegelian philosophy that lay behind the
arguments of Adorno and Horkheimer and their colleagues in the
Institute for Social Research. Indeed, it is only a slight exaggeration to
say that insight into the primacy of politics led to insistence on the
primacy of fear. That is evident, for example, in a study of Hobbes by
Leo Strauss which was critically reviewed for the Institute, though his
emphasis upon fear received approval.46 According to Strauss, Hob-
bes’s justification for the law and state lies in an account of human
reason and passion in which fear of death is decisive. Strauss wrote
that he found it ‘striking’ that Hobbes used the expression ‘avoiding
death’ in preference to ‘preserving life’. He continued by arguing that
it was not merely death as an inevitable natural fact that mattered, nor
even the possibility of an ‘agonizing’ death that might be alleviated
through some medical intervention. What concerned Hobbes, so
Strauss argued, is the fear of ‘violent death at the hands of other
men’. Without the state and law, there can be no escape from this fear,
for the attempt to do so through killing an enemy would still leave the
fear of all those who remained. In Strauss’s words: ‘This fear is a
mutual fear, i.e. it is the fear each man has of every other man as his
potential murderer’.47

For Herz, it was not Hobbes but an Italian, Guglielmo Ferrero,
whose words crystallised the centrality of fear: ‘Power is the supreme
manifestation of the fear that man has created for himself by his efforts
to liberate himself. It is perhaps the most profound and obscure
secret of history.’48 Herz’s elaboration of this insight did not involve
the reference to human passions that played an important part in
Strauss’s interpretation of Hobbes. In fact, Herz explicitly severed his

116



The Political Thought of the Exiles

explanation from any assumptions about human nature. He relied
simply on the idea that each individual or state, fearful of the uncertain
intentions of others, will seek to enhance its own security. The others,
whether individuals or states, cannot be sure of the intentions of
this individual or state and will be fearful of the preparations that
the first makes for its own defence, which could equally become
means of aggression. They too will take precautions which will
further enhance the fear of the first. The ensuing ‘security dilemma’,
as Herz came to call it, is a vicious circle driven forward not by malign
intent but by uncertainty and the precautions that each takes to
secure its own security. Herz did not transfigure this security dilemma
into the essence of politics in the way that Carl Schmitt had done
with the distinction between friend and foe. Nor did he abandon hope
of mitigating its vicious nature. He did see it as an inescapable
backcloth that political calculation is foolish to ignore. That such
otherwise diverse theorists should converge in making fear the key to
their understanding of the political condition is, of course, hardly
surprising in the light of what they witnessed and what they had to
fear.

It is not difficult to see how the emergence of the National Socialist
and fascist regimes informed and consolidated other understandings
of politics. The quasi-religious nature of these regimes was widely
noted. It was this that was taken up by Eric Voegelin in his Die
politischen Religionen (The Political Religions).49 Near the beginning
of the book, Voegelin invoked Georg Jellinek’s definition of the state,
albeit without naming him, and focused on Jellinek’s reference to an
‘original’ power of domination. This has to refer, Voegelin claimed, to
an absolute power, and such a power can only be understood
ultimately as a divine power.50 Although Voegelin briefly examined
an ultimately unsuccessful attempt to establish a political religion in
ancient Egypt, it was Christian Europe that provided him with the
elements that structured his concept of political religions, namely a
hierarchy of offices construed as part of a hierarchy culminating in
God, the ecclesia or community construed as the corpus mysticum of
the Christians united with Christ, and the vision of the apocalypse. All
these, he continued, had been given a this-worldly reference point with
what he described as the ‘decapitation of God’.51 More specifically,
once severed from any relation to God, the hierarchy of offices became
available for any movement that could effectively mobilise the reli-
gious symbols of a mystic community and an apocalyptic vision,
which is exactly what the political religions of the twentieth century
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had done. Underlying this point was the conviction that political
community is also a religious order and that the attempt to understand
the political as something ‘in which we only have to deal with
questions of the organisation of law and power’ is misguided.52

The claim that National Socialism was one kind of response to
genuine religious needs exposed him to the charge of supporting
National Socialism, a charge that he bitterly rejected from his
American exile. Nor did he did retract any of his arguments, insisting
that: ‘One cannot fight a satanic force with ethics and humanity
alone’.53

One difficulty with Voegelin’s assessment was that the contrast
between the ‘religious and philosophical transcendentalists’ on the one
hand and the ‘immanentist sectarians’ on the other made the distinc-
tions between liberals and totalitarians seem secondary.54 That was a
mistake to which Arendt did not succumb. She saw totalitarianism not
just as a political phenomenon but as an attempt to abolish the human
capacity for political action, an attempt at ‘the transformation of
human nature itself’.55 Here, political action means the ability to begin
something new which presupposes ‘recognition of my fellow men or
our fellow nations as subjects, as builders of worlds or co-builders of a
common world’.56 A political framework, whose creation is a political
act, requires a political status. Spontaneity is innate but meaningless
without some political framework in which it can be recognised. All
this totalitarianism seeks to destroy, in archetypal fashion in the
concentration camps that Arendt described as the laboratories of
totalitarianism. Consequently, she claimed that the ‘first step on
the road to total domination is to kill the juridical person in
man’.57 The death of the ‘juridical person’ is also the fate of the
stateless person who, unlike the inmate of the concentration camp,
may enjoy physical safety by virtue of some charitable act and may
enjoy freedom of movement and opinion. But, for Arendt, this did not
change the fate of the stateless, for they ‘are deprived, not of the right
of freedom, but of the right to action’.58 Just as she sought to salvage
the significance of the state from the experience of statelessness, so too
she sought to salvage the significance of politics from what she saw as
the National Socialist attempt to suppress its very existence.

Collective identity and tribal nationalism

The assertive nationalism of the Third Reich and the phenomenon
of statelessness inevitably focused attention on nationalism. This,
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however, presented the exiles with two dilemmas. The first was
whether to emphasise the peculiar character of nationalism as it
developed in Germany or the broader characteristics of nationalism.
The second was how to reconcile the power of the nationalism
embodied in the Third Reich with insight into its artificiality. Both
Arendt and Karl Popper believed that they were faced with a form of
nationalism that could be described as tribal, though their accounts of
tribal nationalism differed significantly. For Popper, the phenomenon
with which he was confronted in the middle of the twentieth century
was essentially the same as that which emerged among the ancient
Greeks. Tribal nationalism was an attempt to reassert the authority of
a ‘tribal or ‘‘closed society’’ ’, with its submission to magical forces
against what was seen as the corrosive effects of the ‘open society’ that
dispensed with belief in magic and gods and placed its faith in the
critical faculties of mankind and the democratic order.59 Popper
located the origins of his open society in fifth-century BC Athens
where, he claimed, seafaring and commerce shook the bonds of tribal
society and opened up the way for democracy. That seafaring and
commerce were the foundations of Athenian imperialism did not
concern him greatly. Indeed, he wrote that ‘it is necessary, I believe,
to see that tribalist exclusiveness and self-sufficiency could be super-
seded only by some form of imperialism’.60

Popper’s hostility to nationalism and sympathy for empire were
rooted in his own origins as a citizen of the multi-ethnic Habsburg
Empire and the fact that he found refuge in the British Common-
wealth.61 He argued that, ever since the empire of Alexander the
Great, tribal nationalism had been displaced by empire and multi-
ethnic communities.62 There is, in fact, nothing natural about nation-
alism at all: ‘the idea that there exist natural units like nations, or
linguistic or racial groups is entirely fictitious’.63 Given his account of
the apparent triumph of empire over the closed society and his
assertion that political theories of nationalism had disappeared for
two millennia, it is not surprising that he had some difficulty account-
ing for its re-emergence, especially in central Europe. He wrote that
the rise of German nationalism was ‘a rather strange story’, for central
Europe was one of the most ethnically mixed and diverse parts of
Europe. Popper effectively relied upon the idea that German reaction
to the impact of revolutionary France, including Napoleon’s invasion
of Germany, was the proximate cause, though he described this as
‘something like an historical accident’.64 He struggled to account for
the modern resurgence of tribal nationalism because he held it be so
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thoroughly artificial as well as destructive of all that he regarded as
valuable, especially democracy, cosmopolitanism and equalitarian-
ism, as well as empire because he believed that imperialism had
fostered all of these things.

Popper’s account was extremely wide-ranging and highly selective.
So too was that of Hannah Arendt, albeit in a different and much more
nuanced way. She too showed some sympathy for ancient empires, or
at least for the Roman Empire. Since the latter defined itself in terms of
law, it could integrate conquered peoples simply by imposing upon
them the same law. This, however, was increasingly problematic in the
modern world of nation states, for:

The nation-state, however, based upon a homogenous population’s active
consent to its government . . . lacked such a unifying principle and would,
in the case of conquest, have to assimilate rather than to integrate, to
enforce consent rather than justice, that is, to degenerate into tyranny.65

She knew that, in fact, this is not what empires built by modern
nation states had done, but her point is that modern nation states are
unsuited to empire insofar as they cannot extend the principle upon
which they are founded onto their imperial possessions. The Romans
could.

For Arendt, tribal nationalism is inherently related to modern
imperialism, for neither accepted the limitations imposed by the
limited extent of the nation state. As long as nationalism remained
confined to the modern nation state, it was ‘bound to a defined
national territory and controlled by pride in a limited nation-
state’.66 The nation state, at least as it was favoured by Arendt,
is based upon the idea of citizenship, that is, of membership of the
nation defined in terms of a common and equal possession of rights
whose infringement is an affront to all, not just to those immedi-
ately affected by the violation of a right. Tribal nationalism, as
defined by Arendt, is radically different to this. Tribal nationalism
involves a ‘concept of nationhood as something independent of state
and territory’.67 She found it embodied in diverse forms, in the
Boers in the British Empire whose great trek from one part of
territory to another prefigured, she thought, the rootlessness that
was definitive of tribal nationalism, in which she included the pan-
Slav and pan-German movements of the nineteenth and twentieth
centuries. She illustrated what she meant by a quote from an
Austrian pan-German, Georg von Schoenerer, who had proclaimed:
‘It is our distinction . . . that we do not gravitate toward Vienna but
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gravitate to whatever place Germans may live in’.68 This idea of a
nation existing without any necessary relation to a specific state or
to any specific delimited territory was also embodied, as Arendt
emphasised, in the existence of the Jewish people: ‘the Jews were a
perfect model of a nation without a state and without visible
institutions’.69 They were also dependent upon the state for protec-
tion from the anti-semitism of people like Schoenerer. The triumph
of the nation over the state, of tribal nationalism over the limited
nationalism of the nation state, exposed the Jews to the anti-semites
who regarded the state as entirely secondary. Arendt did not find
any answer to this vulnerability that she found fully satisfactory,
but her account of it is consistent with her support for a Jewish
army that would fight alongside the Allies, that is, for a visible
institution that could be recognised by Jews as their own and could
be recognised by the Allied states.70

The members of the Institute for Social Research had little in
common with Popper and stoutly defended the reputation of Hegel,
whom Popper condemned for supposedly providing a philosophical
justification for the new tribal nationalism. They had, however, a
strong sense of the artificiality of the nation to which the National
Socialists sacrificed both the concept of the state and the individual.
Thus, for Herbert Marcuse, the national community in the Third
Reich was essentially bogus. The mythological veneration of the
natural existence of the community compensated for the absence of
any true community of interests.71 The studies of demagogic techni-
ques by several members of the Institute, including those deployed by
anti-semitic agitators in their American exile, encouraged them to
focus on the ways in which collective identity can serve as a substitute
for identity of interests. Thus, Löwenthal noted that the success of the
demagogue has little to do with reason or interests. He simply side-
steps the issue of interests and ‘depicts himself as one of the plain-folk,
who thinks, lives and feels like them. In agitation this suggestion of
proximity and intimacy takes the place of identification of interests.’72

They extended this judgement to cover nationalism. They claimed that
the more the egoistic individual is supposed to suppress his own
interests the more the egoistic assertion of interest is encouraged at the
level of the nation. The recurrent emphasis in their assessment of
nationalism is, however, that there is something not quite genuine
in the nationalist fervour. In this spirit, Horkheimer wrote of the
‘Nazi blood community’ as a ‘racial racket’.73 There is already a sense
of underestimation of National Socialist ideology in Horkheimer’s
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comments. This underestimation was also evident in Neumann’s claim
that the Jews were too useful as a scapegoat for the National Socialists
to ‘allow a complete extermination of the Jews’.74 In the case of both
Horkheimer and Neumann, insight into the manipulative dimension
of national identity blinded them to the anti-semitic convictions that
had threatened their own existence.

Neumann had sought to give an account of the intellectual history
of German developments. He portrayed the political concept of the
nation, culminating in the Jacobin vision of the nation as a com-
munity of free and equal citizens, as alien to the German tradition.
Yet this account, deeply unsatisfactory in the eyes of Horkheimer,
was not central to the Institute’s, and Neumann’s, emphasis upon
the economic functions of nationalism and anti-semitism. Arendt,
Popper and the members of the Institute were all aware of German
precursors of the kind of nationalism they were confronted with,
though they disagreed about who they were, and specifically German
traditions formed only part, and in the case of Popper and the
Institute a minor part, of their explanations. A specifically German
tradition is much more central to Helmut Plesssner’s Die verspätete
Nation (The Belated Nation).75 According to Plessner, ‘Germany is
the only country in Europe that is still on the road to becoming a
nation state because the boundaries of the German nation do not
coincide with the boundaries of the new Reich.’76 The tortuous
German road to a nation state had been aggravated by a number
of factors. Plessner was well aware of the trauma of the First World
War, defeat and Versailles, yet he insisted that German reactions had
to be set in a much longer historical perspective. He dated German
alienation from the west, which took such sharp form during and
after the war, back to the sixteenth and seventeenth centuries.77

Failure to connect the idea of the state to any sense of humanistic
mission, whether this took the form of the English ‘Common-wealth’
or the French ‘nation’, formed part of the problem. So too did the
‘alliance of politically indifferent Lutheranism and princely grandeur’
which inhibited the formation of more radical religious movements
capable of helping to create a vibrant public realm independent of
political authority.78 This specifically Prussian phenomenon ac-
counted, however, for only part of Germany’s traditions. Indeed,
Plessner saw the problem in the very proliferation of German
traditions that the belated nation had been unable to fuse together.
There was no ideal behind which Germans could rally, and hence the
only basis for the desired unity lay in ‘a natural-historical foundation
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in the fact of the German nation’.79 At the end of the day, Plessner
too saw that there was something fake about the nationalism of the
Third Reich.

The National Socialist movement versus militant democracy

Plessner had noted that in some cases the problem was a lack of
traditions, for example in the absence of a tradition of autonomous
and radical religious movements. The same suspicion that the novelty
of the National Socialist movement lay in the rejection of tradition, in
rootlessness and the weakness of previous, democratic, institutions
was prominent in accounts of the National Socialist movement.
Fraenkel sought to capture the peculiarity of the movement by
developing suggestions that there was a discrepancy between Max
Weber’s tripartite model of forms of authority – traditional, rational
and charismatic – and his dualistic distinction between society and
community. It is clear, Fraenkel argued, that prominence of commu-
nity and traditional forms of authority can be correlated. So too, the
prominence of society can be correlated with a preference for rational,
procedural forms of authority. There seemed, however, to be no point
of correlation for charismatic authority of the kind operative in the
Third Reich. Yet, he claimed, it did exist in the idea of the league
(Bund ). The point of this suggestion had less to do with clearing up
perceived discrepancies in Weber’s sociology and much more to do
with accounting for the nature of the National Socialist movement in a
way that disputed the National Socialists’ rhetoric of community. In
Fraenkel’s words:

The followers of the charismatic leader, the league, is not a community. Its
members come together not on the basis of traditional customs, but on the
basis of emotional experiences. The individual is born into the community,
he enters the league by his own decision. The community intends to
preserve traditional values [whereas] the uprooted individual joins up with
the league.80

Several other exiles struggled to grasp the dynamics of the National
Socialist movement in the light of its apparent lack of institutional
stability, its novelty and the difficulty of relating it to stable and
identifiable interests whether construed as rational or traditional.
Horkeimer drew a distinction between reactionary movements whose
membership might be characterised as a ‘mob’ and the ‘staging of a
bourgeois pseudo revolution with radical populist trappings, wholly
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contrary to any possible reorganization of society’.81 Although
slightly hesitant, he suggested that recent phenomena were probably
better characterised as deformed versions of the ‘bourgeois pseudo
revolution’. He explored these through a wide-ranging survey includ-
ing Cola di Rienzo and Gerolamo Savonarola, who he said had led
such revolts in fourteenth- and fifteenth-century Italy, and Maximilien
Robespierre. Despite the diversity of his examples, Horkheimer dis-
cerned a similar pattern in which the interests of the mobilised masses
could be met to only a limited extent. Faced with this constraint, the
leaders had resorted to an array of devices, including a cult of their
own personality, the manipulation of the historical symbols of their
country or state in carefully staged ceremonies and processions and
the invocation of religion in one form of another. For Horkheimer,
such techniques were not arbitrary or purely reflections of the
psychological character of the leaders but responses to the social
conditions in which these men found themselves.

Whereas Horkheimer looked to interests, for Arendt any relation-
ship to interests, however conflictual, was impossible where the ‘chief
characteristic’ of the masses

is that they belong to no social or political body, and who therefore present
a veritable chaos of individual interests. The fanaticism of members of
totalitarian movements, so clearly different in quality from the greatest
loyalty of members of ordinary parties, is produced by the lack of self-
interest of masses who are quite prepared to sacrifice themselves.82

This willingness to sacrifice themselves did not arise, she argued, from
the fact that they had been persuaded by totalitarian propaganda. The
novelty of the totalitarian movements did not lie in their ideologies,
nor were their successes to be ascribed to the oratorical skills of their
leaders. Hitler’s skill as an orator simply misled his opponents into
believing that he was nothing more than a skilled orator. The novelty
of totalitarianism lay not in its ideas or oratory but in its organisation,
especially the development of front organisations. In Arendt’s
account, these organisations had several functions within both the
rise to power of the totalitarian movement and the so-called totalitar-
ian state. One key function was the paralysis or undermining of
existing institutions.83

Despite their considerable and evident differences, both Hork-
heimer and Arendt argued that the techniques of the political move-
ments that concerned them were important in explaining their relative
success. Loewenstein turned this into a definition: ‘Fascism is not an
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Ideology but a Political Technique’.84 It was a technique that had
ruthlessly exploited the democracies’ commitment to tolerate any
form of opinion so long as it outwardly conformed to the rules of
the democratic order. Fascism exploited all the freedoms and institu-
tions of the democratic order, freedom of speech and assembly,
elections and parliamentary activity, in order to build up a coercive
apparatus intended to destroy democracy. In a much-used metaphor,
Loewenstein denounced those who ‘were unwilling to recognize that
the mechanism of democracy is the Trojan horse by which the enemy
enters the city’.85 His answer to this problem was that democracy had
to become militant, that is, it had to deploy a set of techniques that
would cut the ground from under the fascist movements even at the
expense of curtailing some of the fundamental rights associated with
democracy. His conviction that this was possible was based upon an
empirical survey of measures adopted by various governments in the
1930s. While militant democracy allowed for optimism in this sense,
Loewenstein conceded that this would be, at least for some unspecified
period, at the expense of understanding democracy as ‘the application
of disciplined authority, by liberal-minded men, for the ultimate ends
of liberal government’.86 The need for a militant democracy would be
recalled when it came to re-establishing democracy in Germany.

Planning and the rule of law

One of the relatively widespread assumptions among those looking
forward to the restoration of a democratic order was that it could not
be founded on the model of the nineteenth-century laissez-faire
state.87 Within the Institute for Social Research, Frederick Pollock
sketched a model of state capitalism on the assumption that free trade
and free enterprise were being consigned to the past with no more
prospect of revival than there had been for the residues of feudalism
in post-Napoleonic France. Although he made provision for both
democratic and totalitarian versions, he stressed that it was National
Socialist Germany that had made most progress towards the model.
The model itself specified that the market no longer served to
coordinate production and consumption, this function being taken
over by the state, which employed a series of methods including a
‘pseudo-market’ and recognised none of the previous limits on the
scope of its activity. The totalitarian and democratic versions differ in
that in the former the state is in the hands of a ‘new ruling group,
which has resulted from the merger of the most powerful vested
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interests’, whereas in the latter the state remains sufficiently under the
control of the people to ‘prevent the bureaucracy from transforming
its administrative position into an instrument of power’.88 Economic
laws, as they were known in the nineteenth century, no longer operate.
The problems with which state capitalism is confronted are ‘mere
problems of administration’.89 Even within the Institute, Pollock’s
model was disputed. Neumann was dismissive of both the coherence
of the very idea of state capitalism, which he denied, and Pollock’s
judgement of developments in Germany.90

Despite the strength of Neumann’s dispute with Pollock, the Marx-
ist perspective shared by the Institute’s members, now being seriously
challenged by Pollock, had led both of them to regard the model of
competitive capitalism as obsolete. For Neumann and Kirchheimer,
that also meant a challenge to the function of law in the post-liberal
economic world. They agreed that law as general law had arisen in
what they described as essentially competitive capitalist economic
systems, and that such law, intended to apply equally to a large
number of enterprises, makes little sense where the state is confronted
with a monopoly. Here, wrote Neumann, ‘the individual measure is
the only appropriate expression of the sovereign power’.91 They
agreed that natural law had been deployed to restrict progressive
social legislation in the Weimar republic and that law in the Third
Reich had become no more than an administrative technique. The real
question was whether anything could be salvaged from these trends.
Neumann gave the clearest answer, insisting that it is necessary to
distinguish between the different functions fulfilled by general laws,
not all of which are reducible to economic functions:

If one does not draw these distinctions and sees in the generality of law
nothing but a requirement of capitalist economy, then, of course, one must
infer with Carl Schmitt that the general law, the independence of judges,
and the separation of powers, must be abolished when capitalism dies.92

Fraenkel’s attempt to deal with the prospects of the rule of law was
orientated towards the specific post-war context that he anticipated in
Germany, namely that some form of planned economy was inevitable.
He looked to English and American experience for resources that
might help but found none. English practices were too deeply rooted
in the historical traditions of that country to be imitated. State
intervention in America was organised through ad-hoc regulatory
commissions that did not form part of an hierarchical bureaucracy.93

They were not well placed to convert their administrative functions
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into a political power base in a way that continental bureaucracies
were, but their characteristics were no more transferable than English
legal culture. He did find one aspect of German traditions that he
thought might help. This was that ‘The idea of the Rechtsstaat is not
opposed to state activity in the economic and social realms but
signifies rather that state intervention must rest on written law’. He
then repeated his judgement at the end of the Weimar Republic to the
effect that the Rechtsstaat had been undermined not by an excess of
legislative activity but by the crippling of the legislature.94

The conviction that some form of planning was inevitable and
desirable as well as capable of reconciliation with the Rechtsstaat and
militant democracy was widespread but not undisputed. For Friedrich
Hayek, planning is inherently inimical to the rule of law. He wrote his
book, The Road to Serfdom, to warn the England to which he had
emigrated against the temptation of unwittingly following the path
that had led Germany to Hitler and away from the principles of the
nineteenth century. Although he insisted that prior to 1914 the Ger-
man people had been ‘more varied in its views than any other’, he did
agree that Germany had never truly shared these nineteenth-century
beliefs, including laissez-faire economic principles.95 Whereas Fraen-
kel thought that planning could be guided by legislation, Hayek
argued that parliaments entrusted with planning will degenerate into
‘talking shops’ while the real activity will be carried out by admin-
istrative agencies.96 Germans, he claimed, had been tempted down this
road in the name of socialism and the reconciliation of socialism and
nationalism, for which, among others, Oswald Spengler served as an
example.97 Indeed, Hayek naively accepted Spengler’s account of the
development of German political thought.

International law and power politics

If law was threatened by economic change and policy at the domestic
level, the fragility of law in the international order was all too evident.
Hans Kelsen continued to advocate the development of international
law, but it is notable that others, including former pupils of Kelsen,
who had espoused the cause of international law, entered increasingly
strong reservations, albeit without abandoning the cause of interna-
tional law entirely. The challenge posed by the Third Reich and other
revisionist powers obviously played a strong part in this development.
The most sustained analysis of ideas about the international order
emerging from the Third Reich came from Herz. He distinguished two
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broad approaches, one based upon an appeal to natural law, the other
based more firmly upon National Socialist racial theory.98 He noted that
both the National Socialists and the Soviet Union proclaimed that they
would inaugurate a new form of international law in accordance with
their respective philosophies. Neither, however, had succeeded: ‘the
actual international situation of Germany and also of Russia – their
belonging to an existing state system has necessarily developed, in their
foreign policies, ‘‘nationalistic’’ features which allowed only such theor-
etical ‘‘systems’’ tobepractised asdid not contradict political necessities’.
Indeed, Germany had been even less successful than Russia.99

It is consistent with this rejection of German and Russian claims to
have developed a new and distinctive form of international law that
could serve as a guide to the actual practice of foreign policy that Herz
increasingly focused on the structure of the state system. From this
perspective, states appear both as the subjects of international law and
as competing powers whose very existence is by no means guaranteed.
They are dependent for their existence upon ‘relations of power which
prepare for their end at any moment and thereby pull the ground from
under the rules applying to them’.100 A similar pessimism was evident
in the title of an article by Georg Schwarzenberger: ‘The rule of law
and the disintegration of international society’. Schwarzenberger drew
a distinction between community and society according to whether
any sense of solidarity can be detected. Summarising the distinction,
he wrote that: ‘Whereas the members of a community are united in
spite of their individual existence, the members of a society are isolated
in spite of their association’.101 In fact, community was in catastrophic
decline, and even international society, understood as the minimal
prevention of a bellum omnium contra omnes, was under threat. The
very presumption of the ‘normality of peace’ or even the possibility of
clearly distinguishing between peace and war seemed questionable.102

It also seemed questionable to Herz. Technical advances merely
aggravated the problem. Indeed, well before the detonation of atomic
weapons, Herz had already come to the dark speculation that:

Unable to escape the vicious circle of mutual fear, insecurity, and conflict
for power and to eliminate the life-and-death struggle from the societies
formed by his own kind, the ‘victor over Nature’ may turn out to have
been but another among Nature’s abortive attempts to create a species
capable of survival.103

Herz and Schwarzenberger did not abandon international law, and
Herz held out some hope, albeit highly qualified, for a revival of the
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idea of collective security. Hans J. Morgenthau sought to salvage what
he could after mounting an attack on the positivist approach to
international law, understood as a ‘logically coherent system’. Inter-
national law, he argued, was nothing of the kind. Much of it did not
even take the form of general law but consisted of ‘individualised
rules’ whose meaning and significance is evident only by considering
the specific context in which they are formulated.104 He conceded that
it had been true that states had been guided by their own interests,
only abiding by international law while it served those interests;
nevertheless, they had generally respected the ‘fundamental rights
of other states’.105 He added that there is only an apparent paradox
here. The restraint of states arose not from the force of law but from
the fact that the moral principles behind these basic rights had filtered
into the minds of statesmen, shaping and limiting what they could
conceive of as being in the interests of their states. Now, however, all
such constraint had been swept away by the example and practices of
the totalitarian powers.106

The political ideas of the exiles were not constrained by the façade of
unity to which those in the Third Reich usually had to pay obeisance,
though some of the exiles were more adept at seeing through it than
others. They also differed in the extent to which they perceived the
emergence of totalitarian states, especially the Third Reich, as a more or
less inevitable outcome of either German history or western civilisation.
Attempting to account for these states affected their understanding
of key political concepts, usually – but not inevitably – giving them
a darker pessimistic tone. For some, that pessimism never truly
evaporated. Yet it also forced them to confront the exercise of power
without the comfort enjoyed by those who venerated power.
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2. Leo Löwenthal, Mitmachen wollte ich nie (Frankfurt am Main:
Suhrkamp, 1980), p. 67.
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5

Refounding the Democratic Order

The unconditional surrender of Germany and Allied assumption of
full sovereign power raised the question of whether Germany had
ceased to exist as a state. According to the old international concept of
debellatio or subjugation, total defeat and the disintegration of all
indigenous political institutions entitled the victor to assume full
sovereignty and to annex the defeated nation. Although the Allied
powers explicitly disavowed any intent to annex Germany, they acted
in other respects as if the doctrine of subjugation was applicable. They
recognised no principled limit on their authority, not even Hague
Regulations governing the law of occupation, for those Regulations
enjoined respect for existing laws, and the Allies obviously did not
intend to respect the laws of the Third Reich. They assigned some
parts of German territory to other states and eventually established
two separate states on the bulk of German territory.1 It is not
surprising that most German legal and political theorists reacted to
this situation by asserting the continuity of a German state in the hope
that this might give them some leverage vis-à-vis the occupying
powers. After the effective division of Germany, it served as part of
the basis for the desire for reunification.2

Occupation, revelations about the crimes of the Third Reich, and
division also inevitably raised questions about the nature of German
identity. Reservations about the supposed deficient national self-
consciousness of Germans surfaced in opinion polls. The politician
Ernst Reuter asked: ‘Have we Germans really been a true nation?’3

National identity and the issue of the continuity of the German state
were brought together in 1958 by the philosopher Karl Jaspers when
he proclaimed:

We had a Prussian Kleindeutschland, the Bismarck state that falsely
appealed, as the second Reich, to the first, medieval Reich . . . Today
. . . the Bismarck state belongs entirely to the past. If we live as if it could
become real once again, we allow ghosts to drink the blood of the present
and prevent ourselves from grasping the real dangers and the great
possibilities of the future.4
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This renunciation of the goal of reunification clashed with the official
policy of the Federal Republic of Germany, though Chancellor Kon-
rad Adenauer, whose long grip on political power stamped the
character of the first phase of the Federal Republic’s history, left
no doubt about his commitment to western political systems and
values. Freedom, and anti-communism, took priority over the desire
for national unity.

The political system of the Federal Republic was regulated by a
Basic Law, a term chosen in preference to the more obvious word,
constitution, in order to emphasise the provisional character of the
west German state. It was drafted amid the emergence of the Cold War
but was shaped by the need to avoid what were seen as the flaws of the
Weimar constitution, especially a strong presidential authority and
plebiscitarian elements. It committed the Federal Republic to being a
Rechtsstaat and to being a ‘democratic and social federal state’.5 Of
these three characteristics, only the idea of the social state (Sozialstaat)
proved contentious, though what was meant by a Rechtsstaat and
whether it was compatible with the social state formed part of the
dispute. The Basic Law also explicitly sanctioned the role of political
parties, though whether those who framed the Basic Law saw this as
the foundation of what became known as the party state (Parteien-
staat) has been questioned. It is clear, however, that the expansive
interpretation of Article 21 had much to do with Gerhard Leibholz,
who favoured such an interpretation, and his position as a member of
the Federal Constitutional Court.6 The Court itself came to play a
central role in the definition of key political concepts, including that
of the party state.7 Interpretation of the constitution, or so it seemed
to some, had finally taken priority over the general theory of the
state.

In contrast to the troubled years of the Weimar Constitution, the
stability of the Federal Republic was striking. Yet contemporaries
were not always reassured. In 1951, two years after the Basic Law
came into effect, Franz Neumann still expressed ‘grave doubts that,
first, German society is stable and, second, that the political power
centres in German society are committed to democracy’.8 Only six
years after the end of the war, and so soon after the foundation of the
Federal Republic, that is an understandable reservation, especially
from the perspective of someone who had been driven into exile. Yet
even the demonstrable success of the Federal Republic did not suffice
to shake off underlying concerns. Indeed, as Otto-Heinrich von der
Gablentz put it:
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The domestic order leaves nothing to be desired: coherent administration,
correct adjudication, parties that loyally support the democratic order of
the Basic Law, elections in which ninety per cent of those entitled to vote
freely participate and which turn out to the benefit of unimpeachably
democratic parties, an extremely stable government, a condition which
our large neighbouring countries envy. And yet a dull uneasiness of the
masses, a deep concern of the initiated about the character and condition
of this state.9

Despite the strength of Cold War anti-communism in the Federal
Republic, which took on added sharpness because of the embodiment
of the ideology in the German Democratic Republic, German political
thought in this period was affected by the emphasis upon economic
reconstruction and the so-called economic miracle of the 1950s.
Economic success suggested that the problems of hyper-inflation
and unemployment that had repeatedly wracked German society were
soluble. Advanced industrial society seemed amenable to various
forms of planning without having to abandon the capitalist form
of economy. Technocracy, shrinking ideological divisions within the
Federal Republic and the popular focus on private life all fitted into a
picture of a less politicised form of existence. It was, as Max Hork-
heimer put it, a world characterised by ‘administration, progress and
order’.10 By the same token, it was a world which had left behind the
more revolutionary ambitions once favoured by Horkheimer. While
Horkheimer wrote of the administered world in a spirit of resignation
in which his opposition to the existing order was still visible, Helmut
Schelsky, an opponent of Horkheimer’s Insititute for Social Research,
welcomed the stability represented by what he described as a ‘sceptical
generation’, alienated from the ill-understood complexities of a
modern democratic order, lacking ideals, disinclined to engage in
active politics, and ultimately unpolitical.11

When Schelsky surveyed the sceptical generation, he was in part
projecting his own disillusion with political activism onto a younger
generation, though he shared that with many who had experienced the
years of the Third Reich. A focus on reconstruction, whether econom-
ic or intellectual, and a certain reserve about the career of individuals
before zero hour, as 1945 came to be known, served to moderate
disputes between political theorists, though the differences between
them remained strong. One point of disagreement concerned the
extent to which German political and social thought had to undergo
a process of westernisation, if not Americanisation. Here, Schelsky
warned against wholesale adaptation.12 The new political-science
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discipline, supported by people like Fraenkel and von Gablentz, was
more likely to contain advocates of westernisation as part of a process
of democratisation, though that still left room for significant disagree-
ment about what part of the west might provide the appropriate
model.13

Some form of intellectual westernisation went hand in hand with
the foreign-policy orientation of the Federal Republic. In this realm,
the new Federal Republic began life as a state subject to an Occupa-
tion Statute that reserved extensive powers to the western Allies, so
much so that the lack of provision for a state of emergency in the
Basic Law could initially be regarded as a simple acknowledgement
of those reserved powers. The Federal Republic initially existed in
fact under a system of dual sovereignty. That constraint was greatly
reduced in 1955 as part of the process of political and economic
integration, in which the Federal Republic took part during the
1950s. Even before the Rome Treaties of 1957 added the European
Economic Community and EURATOM to the European Coal and
Steel Community, Wilhelm Grewe was sufficiently impressed by the
trend to refer to a ‘power of integration’ (Integrationsgewalt) along-
side the traditional ‘treaty-making power’.14 Western integration
took place against the background of the Cold War division of
Europe and the world. It was clear to German observers that both
processes had put an end to the old system of the European balance
of power. It was also clear that nowhere was this fundamental
change in the international order clearer than in the case of Germany
itself. The visible symbol of the Cold War was the wall that ran
through Berlin. Although most were inclined to approve of the turn
from the power politics that had led to what Friedrich Meinecke
described as Die deutsche Katastrophe (The German Catastrophe),
some interpreted the precariousness of the global order and its
dualistic character as the embodiment of a civil war, justified, albeit
inappropriately, in moral categories. By comparison, the old state-
centric European order appeared as a political system that had
offered some stability.

The concept of politics

The influential vision of a technocratic society, whether defended by
Schelsky and Arnold Gehlen or denounced by Max Horkheimer and
Theodor Adorno, constricted the scope for any meaningful conception
of political action. Schelsky made the point forcefully:
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Political norms and laws are replaced by objective exigencies of scientific-
technical civilization, which are not posited as political decisions and
cannot be understood as norms of conviction or Weltanschauung. Hence
the idea of democracy loses its classical substance, so to speak. In place of
the political will of the people emerges an objective exigency, which man
produces as science and labour.15

From this perspective, political institutions serve to ‘unburden’ people
from the need to take decisions. Institutions as stabilising factors had,
he noted, been emphasised by Gehlen in the revised edition of his
Der Mensch (Man).16 Institutions, Schelsky argued, provide stability
by satisfying social needs and have to adapt to those needs as they
change. Abrupt institutional transformation risks leaving significant
sections of the population bereft of guidance. Illustrating his point by
reference to German history, Schelsky claimed that this is precisely
what had happened in the Weimar Republic. The sudden introduction
of an ‘abstract-democratic’ system had overburdened those sectors of
the population who still longed for ‘patriarchal’ political forms,
pushing them in a direction that finally ‘exploded in the call for
the strong man’.17 The moral is clear. Political activism, especially
insofar as it is guided by abstract, rational models, threatens to tip
over into irrational political behaviour whose consequences were all
too familiar to his readers. This also allowed him to invoke both
Bismarck’s political system, which supposedly catered for the diverse
needs of German society through its combination of monarchical,
federal and parliamentary elements, and Anglo-Saxon political sys-
tems that emphasised tradition, in contrast to a French, Rousseauian,
model with an ‘emotionally laden veneration of a dark will of the
people’ that issued in revolution.18

This kind of technocratic approach to politics, bolstered by the
careful invocation of divergent national traditions and trajectories,
was challenged from diverse perspectives. On the one hand, Carl
Schmitt and those influenced by him insisted that although the scope
for genuine political action was increasingly under threat it was still
possible, and indeed inescapable. On the other hand, several theorists
sought to formulate a conception of politics that did not succumb to
technocratic constriction but also did not reduce politics purely to
considerations of power, let alone Schmitt’s distinction between friend
and foe. When Schmitt republished his Der Begriff des Politischen
(The Concept of the Political) in 1963, he asserted its continuing
relevance but conceded that its main limitation was the failure to
adequately distinguish between ‘different kinds of enemy – the

139



Twentieth-Century German Political Thought

conventional, the real or absolute enemy’.19 He then sought to deploy
these distinctions in order to show how genuine political decisions, in
the sense of drawing the distinction between friend and foe, were still
possible without slipping into absolute enmity with the associated
moral discrimination and lack of all restraint in the conduct of
warfare. His Theorie des Partisanen (Theory of the Partisan) served
as an illustration of this. The choice of the figure of the partisan
reflected the prevalence of partisan or guerrilla warfare amid the anti-
colonial conflicts of the day but also elements of European history,
including German resistance to Napoleonic hegemony. The partisan
fitted Schmitt’s requirements insofar as the enmity displayed by the
partisan was genuine and political. The partisan, Schmitt argued, is
not like the pirate or the blockade-runner with whom he had, he
acknowledged, once mistakenly identified the partisan. The partisan
was not like a pirate because the pirate is unpolitical and motivated by
profit. He is not like the blockade-runner because he risks his life and
not just his cargo. The partisan’s enmity, though real, is also limited,
for he fights to expel the invader from his homeland. Schmitt conceded
that this form of partisan could be swept up into the ideological
conflicts that would undermine his autochthonous character, turning
him into an instrument of global ideological causes that issued in
absolute enmity.20 Schmitt’s attempt to rescue his concept of the
political by invoking the partisan was not without influence, or indeed
relevance to the dynamics of guerrilla warfare in the post-war world;
but a concept of the political illustrated through the figure of the
partisan had peripheral relevance for Adenauer’s Federal Republic.

It was possible, however, to adapt some of Schmitt’s ideas both to
fend off the challenge from the technocratic vision and to do so from
the standpoint of a commitment to liberal parliamentary democracy
that Schmitt had never shared. Hermann Lübbe is a prime example.
He noted that the attraction of the technocratic vision is that it
promises to replace the ‘force of the decision’ by the much less
demanding resolve simply to do what is objectively required.21 Anta-
gonistic relationships are supposed to evaporate amid a general
process of the decline of ideologies and of the depoliticisation of life.
Lübbe found none of this convincing. As the utilisation of technocracy
by the two ideologically opposed superpowers proved, the tech-
nocratic vision was all too easily incorporated into ideological
visions. The technocratic vision then, so argued Lübbe, was inade-
quate as a description of the political condition at the time. Yet he had
another argument against the technocratic vision, one that was more
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normative in character. The technocratic vision is ‘structurally un-
democratic’, not in the sense that it is inherently dictatorial but in
the sense that it substitutes the decision of the expert for the conflict
of opinion among the citizens. The technocratic vision, which he
described as a ‘system of silence’, puts an end to democratic debate,
that is, an end to politics, that properly ought to be ended only by
majority votes.22 The decisionistic theme in Lübbe is reminiscent of
Schmitt, but the purpose is radically different.

Dolf Sternberger, Ulrich Scheuner and the younger Wilhelm Hennis
all directly challenged Schmitt’s underlying premise and also
challenged the technocratic vision. All three argued that politics is
concerned with the establishment of peace and is not orientated
towards the ever-present possibility of the distinction between friend
and enemy. Scheuner even claimed that this is evident in warfare: ‘The
aim of war is not the destruction of the enemy but overcoming him
and thereby incorporating him into one’s own political system or the
aim is a genuine settlement, therefore at the end a peaceful order’.23

Sternberger agreed, defining peace as the ‘object and goal’ or as the
‘basis, the characteristic and the norm’ of politics.24 Schmitt’s attempt
to extract the essence of the state from prescription and civil war is,
he suggested, like trying to extract the essence of marriage from
divorce.25 Scheuner worried that Sternberger had gone too far, failing
to recognise the positive functional role of political conflict and
the distinctive function of the state, rather than politics per se, in
the creation of a peaceful order.26 Yet Sternberger in fact praised the
Romans for not only recognising the existence of conflicts of interest
inherent in their society but also giving them institutional expression.
He also appealed to the prominent place given to the state by classical
authors as evidence of wider recognition that a peaceful order is
indeed the goal of politics.27

The normative understanding of politics that animated the com-
ments of Sternberger and Scheuner was shared by Hennis. Hennis
set his account in the context of a general stagnation as he saw it of
political science as a discipline, its reduction to a study of causal
factors and of the concept of politics itself to a struggle for power.
Politics as the struggle for power, he complained, had supposedly been
discredited after the war, but had become the commonplace assump-
tion once again. According to Hennis, the advocates of this conception
failed to grasp the extent to which its popularity was tied to the
peculiar conditions of the era of competing nation states and im-
perialism on the one hand, and the associated class-divided societies
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on the other hand.28 Nor was Hennis any more sympathetic to the
technocratic vision or any elision of politics to sciences that deal with
necessities. Whereas Schelsky had referred to the ‘objective exigencies
of scientific-technical civilization’, Hennis insisted that politics is a
practical science that deals with possibilities and probabilities between
which people choose in the light of what they deem to be a well-
ordered commonwealth.29 This is a concept of politics that explicitly
invoked Aristotle against what Hennis saw as the constriction of
politics by the technocratic vision.

Hennis, however, knew that such deliberation was threatened not
only by technocratic visions but also by the manipulation of public
opinion by the mass media. In fact, this compounded an old problem,
for government, so Hennis believed, had always required trust in the
judgement of those of those who governed. In the context of modern,
parliamentary systems, that means that ‘Parliamentarianism . . . loses
its legitimacy if its representatives are no longer regarded as more
intelligent, better informed and more insightful observers of political
questions’.30 Jürgen Habermas, who carried on the tradition of the
Institute for Social Research, albeit in innovative ways, approached
the same problem from a much more radical perspective. He too
invoked Aristotle in the name of a concept of politics that now ‘seems
hopelessly old-fashioned to us’. Politics, ‘understood to be the doctrine
of the good and the just life’, politics not as a skill but as ‘cultivation of
character’, politics as prudential judgement rather than an exact
science, was precisely what Habermas wanted to defend.31 He sought
to determine the sociological and political conditions that might make
such a defence seem plausible in the modern world rather than in the
Greek city states of the fifth century BC. His model lay in eighteenth-
century England and France. Here he found the emergence of a
‘bourgeois public sphere’ that

may be conceived above all as the sphere of private people come together
as a public; they soon claimed the public sphere regulated from above
against the authorities themselves, to engage them in a debate over the
general rules governing the relations in the basically privatized but publicly
relevant sphere of commodity exchange and social labor.32

This public sphere did not entail a claim to rule, nor, at least initially,
did it engage with the ‘properly political tasks of a citizenry acting in
common’.33 Yet, Habermas claimed, it ‘was intended to change
domination as such’.34 The equivocal status of this forum in which
politics might be practised only at the expense of renouncing some of
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the features that are most evidently political is clear. This conceptual
problem is complicated by the fact that Habermas also argued that the
conditions that had made it possible had given way in the class-divided
societies of the nineteenth century and consumer societies of the
twentieth to conditions in which it was increasingly difficult to see
how there was still scope for the force of the better argument, which
stood at the heart of Habermas’s model of the public sphere, to
prevail. It is clear, however, that Habermas’s model had a critical and
radical potential that marked it out from Hennis’s more cautious
position.35

Political parties and democracy

These concepts of politics were linked to assessments of the role of
political parties and related conceptions of parliamentary democracy.
The stability of the party system, the importance of parties and party
membership in areas of life beyond elections and parliamentary
debate, provided a striking contrast to the contested republics of
the inter-war era. The critical strategies of the Weimar years, outright
rejection of political parties in favour of corporatist models and the
open or implicit attempt to discredit political parties in the name of a
true democracy were largely absent. Echoes of this part of the past
were evident, however, in the work of Werner Weber, a pupil of
Schmitt.36 Weber acknowledged that it was not plausible to speak of
the persistence of the structures of the constitutional monarchy in
the Bonn Republic as it had been in the Weimar Republic and that it
was necessary to come to terms with the reality of party-based mass
democracy. These concessions were, however, a prelude to the assertion
of an ‘authority vacuum’ behind which lay a ‘multitude of oligarchic
action communities and influence groups’, among which he counted the
political parties.37 The description of political parties as mere pressure
groups that distort or form a substitute for the will of the people was an
old one. Gablentz replied that Weber’s assimilation of parties and
pressure groups was based on a failure to grasp the public functions
that parties fulfil and which differentiate them from other associations,
namely their key role in the formation of the public will. Nor did he
hesitate to denounce what he saw as standing behind Weber’s account:
‘Whoever believes with Hegel that the common good is already provided
as the reason of state, or with Rousseau that it is already provided as the
general will, represents – consciously or unconsciously – a totalitarian,
but not a free, democratic conception of the state’.38
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Gablentz’s insistence that the common good or will is something
that has to be shaped rather than something that already exists in
some objective form is consistent with the Basic Law (Article 21).
It was also central to Konrad Hesse’s attempt to elaborate on the
distinctive status of political parties in the public realm. Hesse was
part of a younger generation whose ideas took shape in the post-war
world. What matters, according to Hesse, is not only that parties are a
legitimate element of the political order and that they seek to influence
the citizenry as a whole but also that they make these attempts to exert
influence in the public realm and, above all, that they accept public
responsibility for these efforts.39 Hesse was wary of the idea that this
made political parties into ‘constitutional organs’ or ‘organs of the
state’ as was suggested, with varying degrees of precision, by Gerhard
Leibholz and several judgements of the Federal Constitutional Court.
Yet Leibholz’s intent was to break down what he saw as the damaging
traditional nineteenth-century view that contrasted state and society
and relegated parties firmly to the latter category, as more conserva-
tive theorists like Herbert Krüger were still inclined to do.40

The constitutionally anchored position of political parties in general
was but one perceived novelty of the Federal Republic. Sternberger
identified another and used it as an opportunity for challenging the
heart of Schmitt’s concept of the political. There was, he said, a
‘completely new phenomenon’ in German parliamentary life, namely
a ‘strong, coherent, even firmly organised, steady opposition’ of which
one could say that it was ‘the Opposition’.41 What was important,
however, was that this Opposition understood itself as a government-
in-waiting and that it thought in terms of a contrast not between
government and parliament but between governing majority and
opposition minority. Sternberger saw the former contrast as a tradi-
tional vice of German parliamentary life and was not wholly con-
vinced that it had been replaced by the more desirable contrast.
Equally important, he insisted that the contrast between governing
majority and opposition minority was incompatible with Schmitt’s
concept of the political. It is incompatible with Schmitt’s friend–foe
relationship, in the light of which it would be necessary to see the
parties as at best existing in a state of a ‘persistent Cold War’.42

Furthermore, he argued that the contrast is ‘historically astonishing’,
for it means that a ruling group allows the existence of an organised
opposition with which it sits in the same chamber and whose purpose
is to displace the ruling group.

These disputes between those who retained an abiding suspicion of,
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if not scarcely concealed antipathy to, parliamentary party democracy
and the advocates of the new political order of the Federal Republic
formed only one element of the debate. There was also a deep division
between some of the most fervent advocates. As indicated above,
Leibholz, partly through his position on the Federal Constitutional
Court, was able to exert considerable public influence, even if his
arguments met with extensive, and often harsh, criticism among
political and legal theorists.43 Elaborating on ideas already formed
in the Weimar Republic, Leibholz insisted upon a principled distinc-
tion between the ‘traditional, liberal-representative parliamentary
democracy’ and the ‘modern democratic party state’.44 The former
presumed, as Edmund Burke had argued, that, once elected, the
parliamentary representative was bound only by his own conscience
and his commitment to represent the entire notion. It is consistent with
this that any idea of an imperative mandate was firmly rejected and
that political parties were at best loose associations. The same con-
ception of liberal representation explained, Leibholz argued, why
political parties, as they became more coherent, were initially treated
with such suspicion. The battle against parties had, however, been
lost. They are, he argued, a sociological reality as well as now being
constitutionally recognised. Parliamentary deputies are members of
parties whose collective decisions they represent. With this develop-
ment, the autonomy of the parliamentarian is exposed as a fiction. In
place of the now discredited liberal-representative parliamentarian-
ism, so Leibholz claimed, it was necessary to put a different concep-
tion, according to which modern party democracy is ‘nothing other
than a rationalised form of appearance of plebiscitarian democracy or
– if one wants – a surrogate for direct democracy’.45 Political parties
shape the ‘general will’ of the people, or rather, the will of the actual
majority of active citizens is ‘identified’ with the ‘general will of the
people’.46

This idea of the identity of the rulers and rules was dismissed by
Ernst Fraenkel with undisguised scorn as a ‘vulgar-democratic theory’
that made it impossible to accord parliament the dignity it deserves.47

Although Fraenkel was well aware of the manipulation of the idea of a
national tradition in the shape of the ‘ideas of 1914’, he indulged in a
sometimes indiscriminate attack on what he saw as the abject failure
of Germans to comprehend the nature of English parliamentarian-
ism.48 The source of this deficiency was, he claimed, the fact that
Germany had taken its constitutional law and reality from the English
model but its constitutional ideology from revolutionary France.49
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The problem lay in the presumption of the existence of a general will
which parliamentarians were supposed to embody and the consequent
perception of the representation of particular interests as a threat to
this pristine unity. Fraenkel located this in the French model of 1973,
though he also traced it back to the ‘subaltern position’ of the German
parliament in the Obrigkeitsstaat.50 His comments on contemporary
attitudes were even more scathing. Parliamentarians in Bonn acted
under the ‘compulsory neurosis’ of the belief in a general will and then
had to represent the particular interests of the electorate with a ‘bad
conscience’. Popular criticism of parliamentarians, condemning them
for any governmental crisis but then mocking them for following the
party whip, was ‘reactionary and schizophrenic’.51 Parliamentary
democracy is not, for Fraenkel, government by the people in another
form; it is not a surrogate for direct democracy. It is, if it is to function,
based on recognition of the inescapable plurality of society, the open
acknowledgement of the representation of diverse interests and the
establishment of an accommodation between them. In substance and
in the ferocity of his criticism, Fraenkel, in fact, is not far removed
from Kelsen’s comments during the Weimar Republic.

Although Leibholz and Fraenkel differed on the fundamental nature
of parliamentary party democracy, both sought to legitimate the role
of political parties. Fraenkel’s account was ultimately more realistic
and more influential, but the disagreement was about how to best
understand, and legitimise, the democratic order of the Federal
Republic. Legitimising the role of political parties was understood,
in part at least, as overcoming a dualistic vision which alienated
political parties from the state and relegated them to the role of
opposition and the uneasy combination of ideological commitment
and de facto representation of narrow interest that had long been
criticised by some German political theorists. The decline of the old
party commitment to ‘opposition of principle’ was not, however,
regarded as an unmixed blessing by Otto Kirchheimer. As ‘part
channel of protest, part source of protection, part purveyors of the
future’, they had encouraged more vigorous participation in party life
than the emerging pragmatic ‘catch-all’ parties.52 Nor was this the
only threat to the vitality of political parties. With explicit reference to
the fate of German social democracy in the Weimar era, Kirchheimer
warned that premature identification with the state could ‘amount to
democratic parties existing under the protection of the state’s symbols,
while yet lacking the strength and the will to fashion this same state
according to their own image’.53 Behind this warning lay the belief
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that the socialists had failed to grasp the opportunity at the beginning
of the Weimar Republic to radically transform the political order.

The state and the constitution

The more successful transformation of the political order in the
Federal Republic also gradually led to increasing consideration of
whether a transformation of key political concepts was desirable, of
whether the concept of the state, especially as formulated around the
turn of the century, was still a useful guide to the reality of political life
and whether it had been flawed all along. This was reinforced in
Hennis’s mind by what he described as the ‘as good as completely
dying out of the so-called ‘‘theory of the state’’ ’. Hermann Heller’s
Staatslehre now appeared as the ‘swan song’ of the tradition of writing
books entitled Allgemeine Staatslehre. According to Hennis, apart
from one little-observed text, there was only Hans Nawiasky’s Allge-
meine Staatslehre, whose first volume appeared in 1945 – and that did
not move beyond the debates of the Weimar Republic.54

That was true, though, given the date of publication, not surprising.
Nawiasky offered a pragmatic approach to the state. Its purpose, in
contrast, for example, to religious communities, is the fulfilment of
strictly temporal purposes and more specifically to meet those needs
that cannot be met by individuals alone or other associations of
individuals. In other words, the principle of subsidiarity takes on a
key role in the definition of the state.55 He repeatedly insisted that the
state has no purpose or existence apart from the individual citizens of
the state. He dismissed any definition of the purpose of the state in
terms of power or self-preservation – for, he argued, this fails to
distinguish the state from a band of robbers and leads to the supposed
justification of any means deployed by the state in pursuit of this
goal.56 Nor did he accept that the state is a necessary function of
human existence. Some form of social ties and frameworks are
necessary, but the phenomenon of the modern state as such is
not.57 Yet Nawiasky’s style of theory fitted in neither with those
who wanted to emphasise the authority of the state rather than its
ethical purposes, nor with those who took a more critical approach to
concept of the state in general.

Hennis can be described as part of a group centred on Rudolf
Smend, who increasingly questioned the concept of the state.58

Whereas most critics of the concept of the state described its vices
as a product of the insufficient modernity of German political thought,

147



Twentieth-Century German Political Thought

usually in the late nineteenth century, Hennis took a different view:
‘We Germans are not an especially conservative, tradition-bound
people; rather, Germany – at least intellectual Germany – stands
for the most radically modern since the beginning of the nineteenth
century’.59 The state, understood as a ‘machine’ or ‘apparatus’ that
could be deployed for any arbitrary purpose so long as it has the
power to pursue that purpose, could emerge only at the price of the
‘forced dumping’ of a common European tradition. In seeking to
reassert this tradition, Hennis could pull together his concept of
politics, his concept of democracy and his critique of the concept
of the state. The key concept here is that of the ‘office’ (Amt) under-
stood as a ‘trust’. Hennis conceded that the theory of the state
understood in terms of will had repressed this common tradition
more strongly in German lands than elsewhere, but it is nevertheless
part of a common European tradition. The concept of an office is
bound here to an understanding of government as ‘a task bound to
justice and the common good’, that is, bound to what Hennis said
politics is. It entails a responsibility to fulfil that task which cannot be
subordinated to any kind of democratic imperative mandate. German
development, he continued, went astray insofar as it lost sight of the
political nature of the concept of office, and hence those ‘who are and
should be nothing more than functionaries, civil servants, have been
able to decorate themselves, almost exclusively, with the dignity of
[the concept of] an office’.60 From this perspective, Hennis denounced
the definition of the state in terms of the monopoly of legitimate
violence as a distortion of the empirical reality of the task of governing
and as an ‘authoritarian delusion’.61 The reference point for this
attack on the state as ‘machine’, ‘apparatus’ and monopoly of
legitimate violence is, of course, Max Weber.62

Others sought to distance themselves from a more general char-
acteristic of what they held to be the traditional view of the state,
namely the separation of state and society. In 1949, Leibholz invoked
an Anglo-Saxon model in contrast to a continental European model in
order to argue for a concept of society that was not depoliticised.
It was not the case, he argued, that Anglo-Saxon literature was
unfamiliar with a depoliticised conception of society; but a different
conception had survived alongside, namely the idea of ‘civil society’ as
a category that embraced the political and unpolitical. From this
perspective, he claimed, the state appears as but one function of
this wider category.63 Horst Ehmke later took up this theme on
a broader front, under the heading ‘Staat und Gesellschaft als
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verfassungstheoretisches Problem’ (State and society as a theoretical
constitutional problem). The problem, he argued, is the distinction
itself. He had to qualify this – for, he noted, in the light of the
experience of the Third Reich, it would be unwise to dismiss the
contrast between state and society as mere liberal ideology.64 He
suggested, therefore, recasting constitutional terminology by drawing
on Anglo-Saxon traditions that spoke of ‘government’ and ‘civil
society’ where the relationship of the former to the latter is one of
‘trust’. In fact, Ehmke wanted to dispense with the contrast between
state and society entirely: ‘It is a matter of a human association; there
is no need for its duplication into ‘‘state’’ and ‘‘society’’ ’.65 The
difficulty was how to avoid this distinction without sweeping away
all distinctions. The answer, he claimed, lies in the terms ‘political
community’ and ‘government’, both of which are looser than state and
society. That is precisely their virtue. For Ehmke, they avoided the
stark traditional contrast that could only classify political parties as
part of the state, which alienates them from the community, or part of
society, which denies their political character or disparages them as
the product of contingent, sectional interest and hence passes over
their integrative function.66

Those who resisted such interpretations did so with a certain
amount of resignation, partly because the Federal Republic did not
display all of the characteristics they thought proper to a state. Hence
they were tempted to deny it the title of state. On the other hand, they
were reluctant to concede the field to their opponents and were
inclined to assert that the Federal Republic had to be a state, whether
other political theorists wished to see it as such or not. Both sentiments
were evident in Ernst Forsthoff. He noted that many observers were
proclaiming an end to the era of the state as traditionally understood,
but retorted: ‘In any case, politics, or better the political, will not
disappear from the world with the state and it is not yet evident what
new form of the political will replace the state’.67 Within a few
sentences, he then proclaimed: ‘Nevertheless, the Federal Republic
can and will do nothing other than step forward with the claim to be a
state’.68 In terms of international relations this was true, but Forsthoff
also referred to the real issue that divided political and legal theorists,
namely: how was the Federal Republic’s power to be justified?

For Forsthoff, this was all the more important in the as yet
unencountered case of a state of emergency. This, in fact, concerned
many who did not share Forsthoff’s vision of the state, especially in
the continuing absence of constitutional provision for a state of
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emergency or emergency-powers legislation. Werner Weber, who did
share Forsthoff’s conception of the state, alluded to this kind of crisis
when he referred to the balance of power in contemporary mass
democracies as ‘exceptionally unstable and precarious’.69 Equally
important, he asserted that a balance between the various social
groups would have been better assured by a ‘powerful authority
[Obrigkeit]’, and warned that with the ‘evaporation of authoritative
[obrigkeitlich] force’ the sovereignty of the state along with the
responsibility and dignity of the state were threatened.70 Nor did
Weber neglect to specify where he thought the appropriate authority
should be located: namely in the executive and the civil service
(Beamtentum).71

This emphasis upon the administrative aspect of the state, to the
point of almost identifying it with the state, was shared by Forsthoff
and Krüger as well. In 1964, the year after Hennis had proclaimed the
death of the Allgemeine Staatslehre, Krüger published a massive
exemplar of that genre. It was intended, as he emphasised in the
opening sentence of the Preface, ‘to be truly a theory of the state’. He
did not intend to follow the widespread practice of simply assuming
the concept of the state in order to set about showing how it should be
limited and weakened by basic rights and the division of powers.72

According to Krüger, the state is a ‘community of an existential bond’
born out of the insight into the sheer fact that men could not exist
without it, though he conceded that the threat to existence was no
longer widely grasped, despite the threat from atomic weapons.73 The
modern state, he argued, is the administrative state, something
demonstrated negatively by the failure of those German territories
that neglected to develop administrative agencies in the face of
Napoleon’s onslaught.74 He concluded the book with a consideration
of the ‘renewal of the willingness to obey’, though with more than a
little resignation about the prospects.75 Although Forsthoff praised
Krüger’s book, the general response was highly critical. The concept of
the state, it seemed, was on the defensive.

The Rechtsstaat and the Sozialstaat

This was true of the concept of the state as such but not of the concept
of the state as qualified by the appropriate adjective. That prominence
was given to the concept of the Rechtsstaat and to the nature of law
in general followed naturally as a response to the perversion of law in
the Third Reich. In a highly influential assessment of 1946, Gustav
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Radbruch reflected critically on the legal positivism that he himself
had espoused. His judgement was damning: ‘Positivism in fact, with
its conviction ‘‘law is law’’ [‘‘Gesetz ist Gesetz’’], made the German
judiciary defenceless in the face of laws with arbitrary and criminal
content’.76 It is now increasingly recognised that this was a highly
misleading claim. It was not procedurally correct law combined with
relativism but substantive values of a specific kind that weakened the
commitment of the judiciary to the democratic order and the rule of
law. It was not positivists but their critics who stood at the intellectual
forefront of the assault on Weimar. Yet Radbruch’s impeccable
credentials as a democrat and jurist helped to make his judgement
authoritative for a long time.

The conclusion that Radbruch drew was that it is possible for there
to be an unjust law and consequently that there is a form of law
and justice beyond statutory law. In the negative formulation that
Radbruch used, ‘where justice is not even sought, where equality,
which constitutes the core of justice, is consciously denied in the
issuing of positive law, there the law is not only an ‘‘unlawful law’’ but
rather it lacks entirely the nature of law’.77 Radbruch did not in fact
discard positivism. The legal certainty that it provided is, he claimed,
part of justice. Only the exceptional explicit disavowal of equality
condemned the law in the light of ‘supra-statutory law’.78 Never-
theless, Radbruch’s explicit invocation of natural law, that is of a law
valid at all times and in all places and accessible to human reason
regardless of statutory provision, formed part of a wider assertion of
natural law and a condemnation of the supposed dominance of the
positivist model.79

The assertion of the importance of values to the understanding of
the Rechtsstaat was not restricted to the revival of natural law. Indeed,
several factors converged in promoting such a trend. The theorists
allied to Smend drew on his earlier work as well as his post-war texts
to argue for the role of values. The greater activism of the Federal
Constitutional Court, with the explicit reference to values in its
judgements, pointed in the same direction. So too did the constitu-
tional anchoring of the concept of the Sozialstaat in the Basic Law.
A key dispute centred on the extent to which the Sozialstaat and the
Rechtsstaat are compatible conceptual principles or whether there is
an ineradicable tension between them. Ernst Rudolf Huber identified
the conflicting aims between the two concepts as well as their
distinctive historical locations before claiming that there is a common
core that allows one to reconcile the two and hence to come to terms
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with the fact that in modern society the Rechtsstaat can only exist
insofar as it is also a Sozialstaat. Both concepts, he wrote, were
products of the nineteenth century, but they were products of sig-
nificantly different historical problems. The Rechtsstaat was the
product of tension between the state and civil society. It promised
not just a set of formal procedures, including the division of powers
and the independence of courts, but also substantive justice in the
sense of the security of life, liberty and property. Life, liberty and
property were valued insofar as they were held to be preconditions of
the development of the individual person, or, in the language of the
Basic Law, human dignity.80 By contrast, the concept of the Sozial-
staat arose from the tension between state and industrial society. It
promised ‘security of existence, full employment and preservation of
labour power’ in the interests of the integration of the working classes.
The Rechtsstaat restricted the state’s right to intervene in society. The
Sozialstaat demanded that the state intervene. Huber, however,
sought to dilute the contrast by claiming that what the concept of
the Sozialstaat was meant to secure is not bare existence but a life
worth living, which amounts, he argued, to protecting the ‘person-
ality’ of all from the ravages of industrial society.81 The two concepts,
despite their historical and analytic differences, ultimately converge.

Forsthoff was less conciliatory. He too traced the concept of the
Rechtsstaat back to the nineteenth century but in order to assert that
the concept could not be divorced from its origins in ‘civil [bürgerlich]
society’.82 Forsthoff recognised the reality and legality of the Sozial-
staat as the interventionist state orientated to the ‘provision of
existence [Daseinsvorsorge]’, but he claimed that the concepts of
the Rechtsstaat and the Sozialstaat belonged on different levels.
The former is central to constitutional law, the latter to administrative
law.83 Behind this distinction lay the intent of accepting the reality and
legality of the interventionist state but without endowing it with the
same constitutional status as the Rechtsstaat. That in turn was
intended to curtail what Forsthoff regarded as a worrying trend,
namely the appeal to a set of values that required a level of
interpretative activism on the part of judges that Forsthoff found
unacceptable. He was especially concerned by the extension of con-
stitutional basic rights from norms governing the relationship between
the state and the citizen, primarily restricting the state’s right to
intervene in the affairs of the citizen, into norms governing the
relationship between citizens themselves that imposed positive duties
on citizens amounting to the prescription of a system of values.84 He
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complained that at the heart of this expansive and indeterminate
vision stood the judiciary, especially the Federal Constitutional Court.
Here, warned Forsthoff, is the transition from the Rechtsstaat to the
state of the judiciary (Justizstaat).85

Behind Forsthoff’s arguments, Alexander Hollerbach discerned the
old value relativism and an inability to conceive the state in any form
other than as a rationalised machine equipped with a monopoly of
physical violence. Forsthoff stood in the tradition identified with Max
Weber. Hollerbach conceded that this tradition was not without its
virtues in a world now stripped of ideology and myth, but, he
concluded, ‘it does not strike the right road towards the ‘‘normative
power of the constitution’’ ’.86 The normative power of the constitu-
tion was a theme to which Hesse devoted much energy.87 The phrase
symbolises opposition to the idea of the state as a machine and
acceptance that values are not an alien factor potentially dangerous
to the state but are precisely the mechanism through which the state
derives its legitimacy. Indeed, it is not inappropriate to suggest that
theorists like Hesse were less interested in developing a theory of the
state as such and more interested in a ‘contemporary, consensual,
material constitutional theory’.88 The Sozialstaat formed part of that
consensus.

Commitment to the Sozialstaat did not necessarily mean subscrib-
ing to the idea of an activist judiciary, let alone to a judicial state, as
Forsthoff suggested. Indeed, one of the strongest condemnations of
judicial activism came from the radical democrat Helmut Ridder, who
even took exception to the description of the judiciary as a ‘third
power’. According to Ridder, there is ‘no ‘‘judicial power’’ in the
democracy of the Basic Law, but a state power, which arises from the
people, one of whose functional aspects is the administration of
justice’.89 This was no mere terminological quibble. Ridder’s denial
that the judiciary constituted a separate ‘power’ went with an
assertion of primacy of parliamentary activity in fulfilling the tasks
established by the constitution, one of which was the creation of the
Sozialstaat. Ridder expressed his opposition to the ambitions of the
German judiciary, especially the Federal Constitutional Court, with
unusual sharpness. Yet even those who were less suspicious of the
courts were often wary of assigning them an unrestricted power of
interpretation. Thus, Ehmke noted that to deny the possibility of a
clash between natural law or ‘elementary legal principles’ and
constitutional provisions would be to relapse into positivism.
The problem, however, was that the courts enjoyed, by virtue of
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constitutional provisions, a monopoly of adjudication; but, he argued,
there can be no such monopoly in the interpretation of natural law.90

For Ehmke, that suggested that the Federal Constitutional Court
should base its decisions on the constitution, not natural law. Yet
he also acknowledged that, even here, logically compelling decisions
are rare. Compelling judicial argument relies upon the existence of a
consensus. The question is: who determines that consensus? Ehmke’s
answer was that it was not the Federal Constitutional Court but
rather ‘all right and just thinking people’, a category that potentially
extended to the entire political community.91

Relying on the ‘normative power of the constitution’ or the con-
sensus of ‘all right and just thinking people’ presumes, of course, as
Hesse and Ehmke well knew, that such a consensus exists. More
conservative theorists never tired of invoking the possibility of the
state of emergency that would expose the absence of such a consensus.
It was a possibility that Hesse was clearly aware of, for it was on
precisely this issue that he concluded his plea for the ‘normative power
of the constitution’.92

Identity and international order in a divided world

When Hesse reflected on the prospects of a state of emergency, he did
so in the light of the fact that the Federal Republic had still not
legislated for this eventuality and that, therefore, the Allied Powers
still retained a right of intervention in such cases. The competence of
the state and international relations were clearly interwoven in a
distinctive way, as too were more general questions about national
identity and the nature of the state. Hans Kelsen’s answer was that
Germany had simply ceased to exist as a state with the Allied
assumption of ‘supreme authority’. The fact that the Allies had not
annexed Germany made no difference. According to Kelsen, inter-
national law held that a state exists ‘if, and as long as, a certain
population is living on a definite territory under an independent
government’.93 Since the latter had been abolished, the state had
ceased to exist, and since the territory could not be ‘no state’s land’ it
had to be under the sovereignty of the Allied Powers.94 Though
supported by some, including Nawiasky, most political and legal
theorists refused to accept this conclusion. The persistence of the
state had to be asserted in order to preserve the conceptual possibility
of national unity and at least some form of constitutional order. The
tension of conceiving of national unity and constitutional order in the
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face of de facto division and Allied authority was evident in the
assertion that ‘Germany persists as a state because we want it to persist
as a state’.95

The identity of this ‘we’ was also problematic. In the immediate
aftermath of war, Meinecke considered the argument that in the light
of foreign occupation, all should rally behind the nation and forget the
preceding internal divisions. This, however, he rejected:

Only he who has made quite clear to himself that the era of external, alien
domination, which has now broken over us, was preceded by an era of
internal alien domination, the domination by a criminal club, will find a
way to a solution of the national problem of duty.96

The fatalistic language with which Meinecke presented the German
predicament was well suited to the time. Yet, alongside such laments
ran a different vocabulary that sought to deal with the experience of
the Third Reich in terms of varying degrees of guilt or responsibility.
Jaspers distinguished between no fewer than four types of guilt,
including the political guilt that ‘results in my having to bear the
consequences of the deeds of the state whose power governs me and
under whose order I live’.97 Yet even the language of guilt was
susceptible to surprising nuances. Over a decade after Meinecke’s
and Jaspers’s accounts, Adorno gave a lecture on ‘coming to terms
with the past’ in which he focused on the rhetoric of the guilt complex
from which it was said that Germans suffered. Adorno was not
convinced by this, for, he argued, the very idea of a ‘guilt complex’
suggested that the sense of guilt was disproportionate to the events
that had caused it. The implication was that ‘the murdered should be
cheated out of the only thing which our impotence can give them:
remembrance’.98

Even before the establishment of the Federal Republic, Sternberger
had offered a different approach which was to reclaim the concept of
the patriotism from the right wing and especially from the anti-
democratic stream in German political thought. Turning to the French
political theorist Montesquieu, Sternberger invoked the Frenchman’s
definition of patriotism as love of laws and country. For Sternberger,
love of country is not identical with a relationship to a physical fact,
nor is it be confused with the mysticism that is invoked in association
with it. Patriotism requires the existence of laws, of a constitution with
which its citizens can freely identify. So far is this the case, he asserted,
that ‘[t]here is no fatherland amid despotism’.99 Yet the Basic Law that
provided a constitution fit for Sternberger’s concept of patriotism did
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not solve the dilemma presented by the fact that only some Germans
belonged to it. Indeed, the problem was aggravated by the fact that the
Basic Law included as Germans millions who did not reside within the
Federal Republic. It was, as Sternberger noted, ‘a very remarkable
situation’.100

If the issue of national identity continued to be problematic albeit
under new conditions, so too did the international order that divided
Germans. For all the apparent rigidity of the Cold War division of
Europe and the promise of European integration, the general trends in
the international order did not seem clear-cut. It was evident that in
some respects the old European order had passed away, though how
that order should be judged was another matter. In Ludwig Dehio’s
‘result of an autopsy’, as he described it, the European order was
treated as a series of bids for hegemony barely held in check by the
balance of power, until the final triumph of the European system of
states ‘cost the system its life, just as the Reich, the assailant, paid for
its defeat with its existence’.101 Looking back from the perspective of
the death of the European order Dehio pointed to the failure of the
nineteenth-century historian Leopold Ranke to grasp the significance
for the European order of the then ‘flanking powers’, that is, Russia
and Britain.102 That the flanking powers, or at least the sea powers to
the west, were of great significance had always been clear to Schmitt.
His Der Nomos der Erde (The Nomos of the Earth) was both a lament
for the European order, which was presented as the precondition for
the limitation of warfare, at least within Europe itself, and a con-
tinuation of his denunciation of the sea powers, first Britain and then
the USA, as prophets of a concept of discriminating war in which the
enemy was treated from the outset as a criminal.103 Schmitt still held
that the only choice was between a world of continental blocs that
recognised each other as such, and a ‘global civil war’.104 The image of
civil war was taken up by several of his students. They traced the
current crisis of the international order back to the eighteenth century
and more specifically to the ideas of the French Revolutionaries. The
common theme was that the contrast of morality and politics had led
to the attempt to subordinate the political to the moral and to repress
the aporia of politics through utopian projections.105 The outcome
was that ‘the idea of a total, global peace necessarily had as a
consequence total global civil war’.106 The existence of two super-
powers each of which claimed to embody the principles of progress
and to represent the higher values of the human race seemed to lend
some credence to such images.107
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Despite the proliferation of regional cooperation and the existence
of the United Nations, general assessments of the international trends
were often marked by ambivalence. Ulrich Scheuner, for example,
agreed that the nineteenth-century predominance of European great
powers had brought a hierarchical order to the international arena,
but neither the League of Nations nor the United Nations had been
able to provide a stable substitute. The outcome was that international
law appeared to be in a condition of ‘chaotic decomposition and
tension’.108 There was, as Wilhelm Grewe argued, a tendency towards
the moderation of assertions of sovereignty. Moreover, Germany’s
constitutional provision expressly permitting the transfer of sovereign
powers to international organisations was not unique.109 It was here
that Grewe suggested that the relevant article of the Basic Law should
be construed not as a mere declaration of policy but as the basis of a
distinctive ‘power of integration’ analogous to but distinct from the
traditional ‘treaty-making power’.110 Yet Grewe recognised limits to
this trend towards a strengthening of the international community. In
terms of power politics, only states of continental scope would have a
role in the future – and they, especially the Soviet Union and the USA,
showed little inclination to follow this trend towards a limitation of
their sovereignty.111 Scheuner pointed to a reassertion of the doctrine
of sovereignty in the wider world as the end of European empires
brought with it a proliferation of new states.112

Despite this ambiguous picture, Scheuner argued for reconsidering
the traditional nineteenth-century doctrine that international law is
the creation of states and regulates the relationship between states.
This, he said, was challenged by the fact that international organisa-
tions and even individuals were in practice being acknowledged as
subjects in international law. More importantly, he sought to root
international law in the ancient conception of ius gentium, that is, a set
of laws held to be common to all peoples rather than a set of laws
regulating relations between states.113 In arguing thus, Scheuner was
suggesting that not only had the factual basis of the European order of
the nineteenth century disappeared but also its intellectual foundation
was no longer plausible.

The refoundation of the democratic order took place in the context
of the shadow of the Third Reich, the division of Germany and the end
of European dominance of the international order. Despite the re-
servations about its stability, it was remarkably successful. The desire
for reconstruction, intellectual as well as political and economic,
exerted a moderating influence. Forsthoff’s complaint that polemic
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had become rare reflected not just this pressure but also his feeling that
the kind of position which he represented was being marginalised.114

That was true, but his complaint was also an old polemical strategy in
its own right. The real constraint was not the intellectual hegemony of
Forsthoff’s critics but the political reality of the Federal Republic. Nor
was the consensus as strong or widespread as Forsthoff implied. That
was evident in the continuing deployment of models of the German
tradition of political thought, as well as Anglo-Saxon, French and
wider European models as polemical weapons.
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6

From 1968 to the Eve of Reunification

The year 1968, with its student radicalism, seemed in retrospect to
mark a turning point in the intellectual history of the Federal Republic.
The students indicted everything from the structure of higher educa-
tion to the failure to come to terms with the past. Existing democratic
institutions were denounced as façades behind which lay a potentially
authoritarian, if not fascist, state. The symbol of 1968 is now regarded
by some as myth rather than reality.1 Nevertheless, it was a powerful
symbol for discontent and protests that, according to Karl-Dietrich
Bracher, ‘led to a renaissance of the sense of crisis, which put in
question anew the successful politics of reconstruction – but now in
the global context of a world civilisation, of the north–south conflict
and a worldwide renewal of ideologies’.2 Marxism of varying kinds
was one of those ideologies that fed into the student protests. Yet their
radicalism was not only unsettling in the eyes of established figures but
also seemed suspect. Indeed, the call for direct democracy seemed to
invoke visions of identitarian models of democracy that were regarded
as one of the flaws in German political thought.3 Even those in
principle more sympathetic to the students, including members of
the Frankfurt School from whom the students initially claimed to
draw inspiration, were concerned by their political activism, so much
so that Jürgen Habermas accused the most radical of ‘left-wing
fascism’, a charge from which he later distanced himself.4

There was, then, some irony in the fact, that as a small group of the
radicals turned to terrorism, especially in the 1970s, conservative
politicians accused the Frankfurt School of intellectual responsibility
for the violence. The accusation, however, was taken seriously enough
for Horst Ehmke to feel that it was necessary to refute it in a debate in
the Bundestag.5 That was in 1977 amid a series of terrorist attacks
that were grouped together under the name ‘the German autumn’.
Anti-terrorist measures, including the exclusion of those deemed
ideologically suspect from the civil service, a wide category of
employees in German law, were variously perceived as a test, and
demonstration, of ‘militant democracy’, that is, a democracy able and
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willing to defend itself, or as a massive challenge to the integrity of the
Rechtsstaat. Again, Habermas expressed the latter sentiment force-
fully when he spoke of a ‘pogrom atmosphere’ and ‘totally repugnant
malice’.6

Nor was this the only case in which the language of crisis seemed
appropriate. All the western economies experienced increasing diffi-
culty in the 1970s, aggravated by dislocation of financial and currency
markets as well as increases in global oil prices. Institutional political
weaknesses and changing social expectations led to talk about un-
governability. Habermas caught the mood in the title of his book
Crisis of Legitimacy. Yet this was not the return of that crisis mood at
the beginning of the 1930s in which nothing save the stars seemed
stable, and Otto Kirchheimer’s question ‘Weimar – and what then?’
was an urgent one. At the end of the 1970s, the conservative Rüdiger
Altmann observed that one could not avoid the ‘ironic suspicion’ that
for Habermas crisis seemed to be ‘normal, that is, the characteristic
situation of late capitalism’.7

Despite the terrorism and the language of crisis, the Federal
Republic proved once again that Bonn is not Weimar. The problem
was rather that the institutions and policies that had been the basis of
the achievements of the years of reconstruction appeared to be
dysfunctional rather than in imminent danger of collapse. Similarly,
ideas that had been attacked as dangerous relics of a former era or
even, in the case of natural law, as something that had to be recovered
urgently in the light of the horrors of the past, seemed simply less
relevant to the complexities of modern societies. The enthusiasm for
democratisation and emancipation also faded, giving way to a change
of mood, the Tendenzwende, which signalled a turn to a more
conservative intellectual climate. For Habermas, this was an un-
welcome trend, as was evident in his introduction to a collection
entitled Observations on ‘The Spiritual Situation of the Age’ in which
he presented the authors of the collection as members of a generation
that ‘has developed an awareness that our republic, even in the
thirtieth year of its existence, still stands on feet of clay and must
be defended against those who are no longer too timid to complain
openly of a surfeit of democracy’.8

These transitions, whether symbolised by 1968 or by the Tendenz-
wende, did not mean that old problems disappeared. Concern about
the gap between constitutional provisions and political reality, or
concern about the objectivity of adjudication by the courts, both of
which went back to the Wilhelmine era, continued to call for answers,

166



From 1968 to the Eve of Reunification

even if the answer was that the concern was misconceived. Even the
idea that modern societies suffer from a process of social acceleration,
evident in technological development, but not only there, whereby
areas of life governed by tradition are subordinated to the imperatives
of abstract processes at an accelerating rate, went back to the same
era.9 From this perspective, traditional political structures appeared to
be inflexible in an increasingly complex environment. Such impres-
sions were inevitably enhanced by concern about the marginalisation
of disadvantaged social groups, ecological threats and the dangers of
atomic energy. It was precisely such issues that encouraged new forms
of political activism and the resort to protests outside the traditional
political institutions and channels.

Economic globalisation and the continuing uncertainties of the
Cold War division of Europe compounded those concerns. The
increased room for manoeuvre which the Federal Republic seemed
to enjoy at the end of the 1960s and during the détente of the 1970s
gave way to the more ideologically charged atmosphere of the second
Cold War of the 1980s. For some, that reconfirmed the sense of living
through a European civil war that had its roots in the First World War
or even earlier. That in turn meant the perpetuation of the division of
Germany and the persistence of the problem of construing German
identity. As the accusations by the radical students showed, increasing
distance from the Nazi era, including the emergence of a generation
with no personal experience of that era, had not lessened the difficulty
of how to relate to that part of Germany’s past. The point had been
put clearly by Chancellor Willy Brandt at the beginning of the 1970s:
‘no one is free from the history that he has inherited’.10

By the 1980s, however, the significance of Germany’s history was in
dispute. Periodic attempts to draw up a balance sheet that took into
account the idea of a German nation which stretched across two states
proved only that the problem was intractable. Attitudes ranged from
stubborn insistence upon the reality of the nation as an ethnic
category, mixed with resentment against what was presented as an
enforced division in the wake of a lost war, through a hypothetical
acceptance of the obsolescence of Bismarck’s kleindeutsch solution, on
the condition that East Germans identified with their state to the
extent that citizens of the Federal Republic did with theirs, to more
or less unqualified acceptance of the status quo, which effectively
wanted to shrug off the burden of the aspiration for reunification. The
so-called ‘historians’ dispute’ (Historikerstreit) of the mid-1980s was
an especially bitter episode, in which the historian Ernst Nolte fused
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historical interpretation, understanding of national identity and the
rhetoric of a European civil war, provoking a fierce response from
Habermas.11

These judgements were inextricable from a wider understanding of
the international order, though as in other countries of the west, other
factors, including European integration and economic globalisation,
played a part. In academic circles concerned with the study of the
international order, the process of westernisation, or rather American-
isation, was especially strong. American models, even when these were
shaped by German exiles such as Hans Morgenthau in the case of
realist approaches, predominated.12 Whatever the merits of realism as
a general approach to the international order were, and they were
disputed, the realist approach with its emphasis upon the state,
national interest and power could appear peculiarly inappropriate
to the Federal Republic. That was evident when Hans-Peter Schwarz
complained that Germans had moved from an obsession with power
(Machtbesessenheit) to a neglect of power (Machtvergessenheit).13

Politics and power

That politics is about power (Macht) and domination (Herrschaft)
was what made it suspect in the eyes of the student radicals. Against
this they set a kind of counter-politics that did not shrink from the
resort to violence in the interests of emancipation from what was seen
as the institutionalised coercion of a repressive society. In this they
believed, as noted above, that they could draw on the ideas of the
Frankfurt School, whose members, in varying degrees, had empha-
sised emancipation as the defining goal of their ‘critical theory’. In the
case of Habermas, this emancipatory intent had been prominent in his
earliest major work. Among his critics, this led to the accusation that
he was engaged in the pursuit of a utopia, to use the title of an essay by
Robert Spaemann, of ‘Die Utopie der Herrschaftsfreiheit’ (The utopia
of the freedom from domination). For Spaemann, this utopia was
simply unpolitical because it does not address the basic problem that
had concerned all political philosophy, namely ‘the problem of the
legitimation of domination’.14 Recognition of this does not mean,
he argued, sanctioning naked force. Legitimacy is the key, not, for
example, fear, for fear is what motivates the obedience of the slave:
‘Domination over slaves is . . . as Aristotle says, the opposite of
political domination’.15

Moreover, Spaemann claimed that Habermas, albeit contrary to his
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intent, effectively sanctioned a claim to unrestricted power by those
who claimed to be enlightened over those whom they deemed to be
unemancipated. The goal of discourse leading to consent might be
appropriate in the classroom, but it is not appropriate to the polity:
‘To take political decisions means: to put through a ‘‘closure of the
debate’’, thus to ‘‘exercise domination’’ ’.16 Helmut Schelsky joined in
the attack, accusing Habermas and others of offering a quasi-religious
doctrine of salvation behind which lay the pretensions of a new
priesthood. Going back to Max Weber, he noted that ‘political
domination’ by the state was but one form of domination. Domina-
tion could also take the form of the ‘hierocratic’ domination of the
priesthood, whose power lay in the monopoly of interpretation of
sacred texts and symbols.17

It can be argued that Habermas had opened himself up to such
attacks by seeking to deploy psychoanalytic theory as a model for a
critical social theory orientated towards the removal of hidden con-
straints upon human action. Among the numerous problems with the
analogy was the authoritarian asymmetry between the analyst and the
patient. Habermas sought to defend the analogy but, in a letter to
Spaemann, conceded that it had its limits.18 Even before Spaemann’s
criticism, he had drawn a distinction between processes of enlighten-
ment and decisions about political action. The core of the argument
is that processes of enlightenment entail making people aware of
ideological constraints that have constricted their self-understanding
but that these processes are not a substitute for decisions about what
political actions to take. The asymmetry, presupposed by the idea that
some are enlightened and others are not, cannot be carried over into
decisions about how to act. The reason for this is that political action
entails risks and only those who are potentially exposed to the risks,
are entitled to judge whether or not they are willing to accept them.19

Habermas’s argument clearly reflects the debates about political
activism of the time, as well as long-standing debates about the
relationship between theory and practice in the Marxist tradition.
Yet it also has a wider significance, insofar as it is informed by an
understanding of politics from the perspective of citizens considering
whether, and how, to act rather than from the perspective of the
state.

The clamour for the dissolution of domination seemed misguided to
both Dolf Sternberger and Wilhelm Hennis, though they generally
avoided the polemical excesses of Spaemann and Schelsky. Hennis,
however, could not resist adding to his complaint that Habermas
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lacked ‘any sense of the institutional moment of all political domina-
tion’ the criticism that Habermas could not free himself from his
‘messianic rhetoric’.20 Hennis’s objection, like Sternberger’s, was that
the condemnation of domination was too indiscriminate. What
matters, they argued, is what kind of domination is legitimate and
what kind is not legitimate. Denouncing all forms of domination as
equally objectionable, or as Sternberger put it sinful, can only lead to a
rage against the world that claimed to justify the murder of a state
official not because he was himself a tyrant but because he embodied a
system that was tyrannical.21

Both relied upon the contrast between rule over slaves, or paterna-
listic power, as understood in ancient Greece, and rule over free men.
It had, they argued, been clear to the ancient Greeks that these two
forms of domination are very different things. It was precisely this
distinction that absolutist theories of government had lost sight of and
that John Locke had sought to retain.22 It was this distinction that led
Sternberger to the apparently surprising claim that a supposed classic
text about politics, Niccolò Machiavelli’s The Prince, is not in fact
about politics at all. It is, rather, about the arts of state that the ruler
must practise in order to maintain a power that is essentially tyran-
nical in nature because it knows nothing of the free and equal citizens
without whom the polis, and hence politics, does not exist.23 For
Hennis and Sternberger, the choice lies between these two forms of
domination, not between an undifferentiated concept of domination
and the absence of domination.

Hennis and Sternberger tried to revive a concept of politics that
provided an alternative to both what they could only see as the denial
of the inescapability of domination and the reduction of politics to a
technical skill or science. They asserted continuity with the past that
reached back to the ancient Greeks, but they knew that what they took
to be old insights and distinctions had been lost or glossed over. The
alternative response to the discontents of democracy was to accept
what were taken to be the consequences of modernity and to remodel
the concept of politics accordingly. This was the strategy that was
adopted by Niklas Luhmann. For Luhmann, the key factor is the
increasing complexity of modern societies and the difficulty those
societies face in coping with the range of options and the flood
of information that overwhelms actors. Modern societies have
responded to this, according to Luhmann, by a differentiation of
systems, politics, law and so on, driven by specific codes whose
function is to reduce complexity by discriminating between relevant
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and irrelevant information. Codes are specific to different systems,
and none of them provides an overarching model for society as a
whole. From this perspective, politics is but one such system alongside
others. It has no privileged place but only a function specific to it,
namely to generate a ‘generalised readiness to accept substantively
indeterminate decisions within certain levels of tolerance’.24 This
model is alien to the demand for more participation insofar as other
systems, especially the administrative system, are explicitly decoupled
from the political system and insofar as participation ceases to be
relevant to legitimacy, which is reduced to the ‘equality of the chance
to receive satisfactory decisions’.25

Approaches to politics that reduced the scope for human action
were evident elsewhere. Schelsky took up his emphasis upon the
struggle for intellectual hegemony and transformed it into the char-
acteristic of politics in an age dominated by the ‘global unity of
electronic media’ whose impact on politics, he claimed, has been even
greater than that of the splitting of the atom.26 Since politicians have
to live in the glare of publicity and justify their claims to power as well
as their decisions in terms of public opinion, the underlying reality
of political compromise has to disappear behind a veil of half-truths
and deception. His conclusion was quite simple. So far as possible,
political decisions have to be withdrawn into a realm that is protected
from publicity and only presented to the citizens for simple affirmation
or rejection.27 The contrast with Habermas’s idea of the public sphere
is striking. Habermas had been concerned by the deformation of the
public sphere by the modern media, but his response had been to look
for ways in which it might be opened up rather than sanctioning a
withdrawal from the public sphere.

Habermas continued to argue for this, but there were also signs of
increased concessions to the constraints of modern, complex societies.
That became apparent in his The Theory of Communicative Action.
As the title suggests, the book’s purpose was to explain the conditions
under which reaching an understanding that does not entail the kind
of duplicity that Schelsky saw as endemic and that can serve as a basis
for coordinated action is possible.28 Yet the displacement of tradition
by communicative action thus understood is not an unmixed blessing.
According to Habermas:

Unfettering normative contexts and releasing communicative action from
traditionally based institutions . . . loads (and overloads) the mechanism
of reaching understanding with a growing need for communication. On
the other hand, in two central domains of action, institutions are replaced
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by compulsory associations and organizations of a new type; they are
formed on the basis of media that uncouple action from processes of
reaching understanding and coordinate it via generalized instrumental
values such as money and power.29

Separating out a political system as something steered by non-nor-
mative values analogous to money fits ill with a defence of the public
sphere and the right of those who must bear the risks of political
action to take part in political decisions. Yet there is also consistency
here, for what concerned Habermas was the risk that as traditional
consensus evaporates there is no guarantee that a new one will in fact
be reached.

The ungovernable state?

According to Hennis, one of the characteristics of the period was that
German political science did not want to see itself as the science of the
state, at least not the ‘state ‘‘as such’’ ’, but that the concept of the state
had been rehabilitated by the left.30 The continuing dispute about the
concept of the state was not confined to the ranks of political science
as an academic discipline. Whatever the disciplinary location of the
debate, a key element of disagreement remained the distinction
between state and society. To those critical of the distinction, such
as Christian Graf von Krockow, its defenders readily appeared as
‘apologists for the state’ who wanted to derive a crisis of the state from
its loss of autonomy vis-à-vis society.31 Although this was true in some
cases, the arguments for retaining the distinction were varied. Horst
Ehmke’s criticism of the distinction formed the target for Dieter
Grimm’s claim that Ehmke had missed the point when he claimed
that the fact that the members of the state and of society were one and
the same group meant that duplicating this group into state and
society is superfluous. The point was, rather, that the ‘distinction
between state and society does not concern persons but rather roles
and communications’.32 Hans Herbert von Arnim used similar lan-
guage to separate out the role of the citizen (Staatsbürger), from whom
it was legitimate to expect something more than the naked pursuit of
self-interest, and the role of the bourgeois for whom pursuit of self-
interest is quite appropriate.33 It was Grimm, however, who identified
the simple but crucial fact that no-one really wanted to fuse state and
society. He suggested that opposition to the distinction really arose
from a fixation with the nineteenth-century dualism that wanted
to ascribe all social phenomena to one sphere or the other.
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Ernst-Wolfgang Böckenförde raised the same objection. Ehmke had
conflated the state–society distinction with the specific form it took in
nineteenth-century constitutional thought and wanted to dismiss the
former on the basis of the obsolescence of the latter.34 The distinction,
so Böckenförde argued, still had a significant function. Thus, he
objected to the ascription of a ‘public’ function to radio stations on
the grounds that this led to claims for their privileged treatment and
the possible extension of such ideas and claims to, for example,
churches. The outcome would be a system of privileges that is
incompatible with democratic principles as well as leading to natio-
nalisation (Verstaatlichung) by the back door.35

Böckenförde conceded, however, that the boundaries between state
and society were far from clear-cut and that this had a bearing on the
difficulty facing government in the modern world, namely that the
traditional resources of the state, command and prohibition, were
no longer adequate to the task.36 Grimm made exactly the same
observation.37 Even Schelsky conceded that there was no way back to
the ‘Obrigkeitsstaat of the monopoly of force’.38 The modern state is
dependent upon mass consent, and that in turn is at the mercy of
conditions that the state cannot generate and of processes it can only
imperfectly control. The basic problem, according to Grimm, is that
the state is dependent upon its ability to steer economic processes but
that it can do so only by offering rewards or imposing financial
disadvantages. It cannot achieve its goals by command and hence it is
reliant upon the decisions of economic actors.39 Böckenförde added
that seeking a solution through enhanced state power would merely
overstretch the state. Nor could the situation be improved by trying to
democratise powerful economic associations, for this would only
provide an illusory legitimacy of their power and would risk a return
of corporatist models that belong to an earlier era.40 The harsh reality
is that constitutional rights to private property and freedom of
association mean that investors, business associations and trade
unions have a decision-making capacity that is so important that it
makes sense to speak of them as essential components of the political
system although they are not, and cannot be, part of the constitu-
tionally organised decision-making apparatus.41

Habermas responded to the problem by distinguishing between
four different types of crisis: economic crises, rationality crises in the
administrative system, legitimation crises and motivation crises. It
was, however, the linkages between the different spheres demarcated
by these types of crisis that was significant. Thus, Habermas claimed
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that ‘the fundamental contradiction of capitalism is displaced from
the economic into the administrative system’.42 Similarly, in terms
of motivational patterns, ‘civil privatism’, that is, an interest in the
benefits conferred by successful state intervention but combined with
limited political participation, had historically proved functional for
both the state and the economy, but could no longer be guaranteed.43

The outcome was that the state is faced with an expanded role,
requiring more extensive generalised legitimation at the same time
as the background, culturally generated motivational patterns that the
state could not regenerate threatened to dissipate. The problem was
no longer the episodic crisis that Marxists believed would eventually
lead to the overthrow of capitalism but, as Habermas conceded, a
‘permanent’ crisis whose outcome could not be determined.

The abatement of the crisis literature in the 1980s did not put an end
to doubts about the capacity of the state to deal with an increasingly
complex environment. Indeed, growing concern about environmental
threats and the dangers inherent in the accelerated rate of technolo-
gical development in a global economy made the problem more acute.
Ulrich Beck caught the mood with his proclamation of the emergence
of the Risk Society.44 The risks in question were not the natural
disasters that had bedevilled early societies but man-made risks. For
Beck, this entailed a transformation of political goals and structures.
Now, the goal of ‘eliminating scarcity’ is displaced by the task of
‘eliminating risk’. Equality, he claimed, had been the ambition of class-
divided societies, but in the new risk society the ambition is ‘safety’.45

From this perspective, the state is bypassed as decisions generating
indeterminate risks are taken by dispersed actors involved in moder-
nisation and globalisation and in the counter-movements that have
emerged in response to them. Even for those not inclined to Beck’s
vague invocation of epochal change, the difficulty of ascribing to the
state a responsibility to prevent risks with multiple causes or expecting
it to offer compensation for damage that is potentially incalculable
was clear.46 Ironically, as the language of the risk society proliferated,
the concept of the state was beginning to undergo what seemed to be a
revival.47

Democracy and dissent

Formulating an adequate concept of democracy in this period entailed
responding to a series of challenges: the disputed legacy of democratic
theory, the challenge from student radicalism and the residual
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resurgence of nationalist sentiment in the late 1960s and civic
initiatives that were sceptical of established political parties. One
set of responses involved mounting a defence of the institutions
and ideas of the political system of the Federal Republic against
challenges that were perceived as utopian or atavistic. At the heart
of this response was the idea of a militant democracy that had learned
the lessons of Weimar. The alternative was to seek to accommodate
new forms of political engagement. At the heart of this response was
the fear that a rigid defence of existing ideas and institutions might
undermine what it claimed to defend.

Gerhard Ritter was representative of the first set of responses. He
defended the kind of pluralism advocated by Ernst Fraenkel and
denounced both right-wing and left-wing critics of the political
system.48 His strategy, following Fraenkel, was to expose and under-
mine what he saw as unduly elevated and hence unachievable asser-
tions of ‘true’ democracy before which existing practices inevitably
appeared deficient. A more nuanced defence of the democratic prin-
ciple came from Martin Kriele. He too was deeply influenced by the
challenge from the left and especially by criticism of the institutional
reality of modern democracy in the name of self-determination and
true democracy.49 Both Ritter and Kriele followed Fraenkel in seeing
Rousseauian ideas as a key part of the problem. Kriele added that
‘Rule by the people in the sense of parliamentary democracy is
identical with the rule of law [Herrschaft des Rechts] (in the sense
of the rule of law not of the Rechtsstaat)’.50 He meant this quite
literally. Both historically and theoretically, parliamentary democracy
has to be seen as a transfer of the judicial procedures of the common-
law tradition to the political process. Democracy then appears not as
the manifestation of an unmediated will of the people but as a
procedurally regulated deliberation that issues in a binding decision.
That meant rebutting Carl Schmitt’s arguments about the supposed
obsolescence of deliberation. Schmitt, in fact, so argued Kriele, had
missed the point of deliberation in his enthusiasm for what Kriele
described as ‘vulgar voluntarism’. The point of deliberation is to focus
attention on what the issues are, which is by no means self-evident,
and gradually to change the experience (Erfahrung) through which we
filter immediate impressions (Erlebnis).51

Kriele’s defence of parliamentary democracy as a process charac-
terised by the institutional mediation of the will of people presumed,
however, faith in the institutions through which this was to take place.
Precisely that was what was lacking in many of the calls for direct
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democracy. Discontent with political parties (Parteienverdrossenheit)
joined a similar exasperation with the workings of parliament that
refused to go away. This induced a variety of defences. Hennis argued
that the error lay in the supposition that the prime task of political
parties is to form the political will of the people, which in turn led to an
obsession with the internal democratic organisation of political parties
that was reflected in the long history of research into party organisa-
tion that repeatedly discovered oligarchic traits in political parties.
It was, he claimed, one of the legacies of Weimar and pre-Weimar
German politics that precedence was given to reflecting the will of the
people and to the influence of the party base on its leadership rather
than the actual task of governing.52 Böckenförde also sought to cut the
ground from under the feet of the advocates of direct democracy. The
argument that representative democracy is a concession to the diffi-
culty of implementing direct democracy in large complex states itself
concedes too much. Democratic government is still government. What
matters is not that such government should be constrained or reduced
to a minimum in favour of authentic democracy but that it is the
product of democratic authorisation and is responsible government.53

While Kriele, Hennis and Böckenförde took a stand against the
clamour for participation and direct democracy, when Michael
Stolleis took stock of the debates in the mid-1980s he was more
flexible. He acknowledged that the ‘longing for a Rousseauian identity
and harmony’ was part of the legacy of German political culture but
denied that this was sufficient to account for the disrepute into which
the parties had fallen.54 Stolleis’s concern was that the political
energies that were manifest in the citizens’ initiative movements
and elsewhere might lack adequate channels through which they
could be expressed. In part, the problem was not new. The idea that
political parties had a monopoly on expressing the will of the people,
which was symbolised in Gerhard Leibholz’s idea of the parties as the
‘loudspeaker’ of the people, had never been true. Nor was the demand
for direct democracy to be rejected out of hand as unconstitutional.
Indeed, he suggested that plebiscitarian elements might have a
beneficial effect. By providing an outlet for discontent, they could
help ‘to neutralise the slow poison of the feeling of impotence vis-à-vis
the over-powerful autonomous party apparatus’.55

That, however, presumed a certain tolerance of dissent and pro-
test, albeit not of the resort to terror. Even as the ‘German autumn’
gave way to a period of less extreme forms of opposition, some were
worried by what they saw as the inclination to invoke scenarios of
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civil war, to which Kriele was inclined, in order to condemn any form
of protest that did not stay within the strict confines of the law as
morally reprehensible, criminal and unconstitutional. According to
Habermas, this was the product of a ‘German Hobbesianism’ that
recognised only the state-guaranteed security and public order as a
legitimate goal.56 Yet even some of those who can be ascribed to the
étatist camp were concerned by the form that militant democracy had
taken. Thus, in the immediate aftermath of the German autumn,
Böckenförde expressed concern about the measures taken by the
state in response to terrorism, although he also argued for consti-
tutionally anchored emergency powers of a far wider remit than
those which had been introduced in the 1960s. He drew widely on
Carl Schmitt’s arguments to make his case but with the explicit
purpose of avoiding resort to an unconstrained and indeterminate
right of the state to take whatever powers it deemed fit in an
emergency.57 His reservations about the measures that had been
taken centred on the introduction of a principle of ‘hostility to the
constitution’ that, he argued, had no legal basis and effectively
condemned a range of actions, including signing petitions, that in
themselves were in no way illegal. In effect, they made what the
authorities deemed to be ‘loyal convictions’ rather than specific acts
the criteria according to which individuals could be judged in such
matters as prospective employment by the state.58

In the albeit different, if still tense, climate of the mid-1980s,
Habermas sought to defend the idea of ‘civil disobedience’ against
approaches that insisted that ‘law is law’ with all the vigour of what
he presented as a legal positivism discredited by its complicity in the
Third Reich.59 He insisted, however, that civil disobedience has to
remain in a state of suspense between legality and legitimacy. More
precisely, he argued that civil disobedience has to be a ‘morally
based protest’. Personal interest or privately held convictions do
not suffice. Second, it has to be a ‘public act’ which is normally
announced in advance in order to allow the authorities to take
appropriate action. Third, it should involve only the ‘provisional
violation’ of specific laws and should not challenge the legal order
as a whole. Fourth, those engaged in civil disobedience should be
prepared to bear the legal consequences that follow from their acts.
Indeed, he presented this element of risk as some kind of surety for
the moral basis of the disobedience. Finally, disobedience must be of
a purely ‘symbolic character’, that is, it must not involve any form
of violence.60
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Constitutional state, Rechtsstaat, Sozialstaat

The tension between the static and the dynamic elements of political
life that marked discussion of democracy and dissent affected other
key concepts. So too did the very success of the ideas and institutions
that had played a key role in the Federal Republic, namely the Federal
Constitutional Court and the Sozialstaat. The disturbances, dissent
and reactions which they provoked quickly brought up the idea of a
growing divergence between the constitution and constitutional
reality, which was a theme that periodically agitated German political
theorists throughout the century. Indeed, Hennis saw this as a vice
that was peculiar to German constitutional thought. The problem, he
claimed, was that German constitutionalism had not set out from the
principle of the sovereignty of the people, from which the offices and
instruments of government emanated. Instead, it was rooted in the
nineteenth century and the existence of monarchical states that
granted constitutions that licensed or recognised those social groups
that could not be ignored as politically relevant factors. By the same
token, whatever was not constitutionally recognised had to appear
suspect. Hence, he complained, so long as political parties were not
cloaked in the ‘ermine of constitutional ‘‘recognition’’ ’, they were
regarded as ‘somewhat unpleasant’ and even as unconstitutional.61

He was no less critical of the related tendency to see the constitution as
the source of a catalogue of tasks that government and parliament
were enjoined to complete.62

Behind Hennis’s criticisms lay a set of persisting problems, namely
of how to construe the relationship between the state and the people,
how to understand judicial interpretation and whether the social state
should be seen as a constitutionally programmed phenomenon. The
problematic relationship between state and people became apparent
when the idea of the people as a pouvoir constituant was discussed.
Böckenförde insisted that this idea had to be retained, yet he knew that
it was seen as an idea that had been used to argue that the constitution
was the product of some form of essentially arbitrary decision upon
the part of the people. His response was that the idea of the people as
the pouvoir constituant was an eminently democratic one that could
be traced from the days of the French Revolution through liberal
German constitutional thought of the nineteenth century into the
constitution of the Weimar Republic and the Basic Law. In addition to
attempting to demonstrate the democratic pedigree of the idea, he also
argued that critics of the idea mistakenly assumed that the pouvoir
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constituant is a normatively empty category, whereas the very term
itself indicated the desire to create a constitution and hence presumed
the existence of a sense of law, political order and so on.63

Both Peter Häberle and Sternberger objected to attempts to base the
constitution on the concept of the people. For Häberle, it is little more
than a ‘cryptomonarchical’ idea according to which the sovereign
people is supposed to fill the role once played by the monarch. The
appropriate reference is not the sovereign people but the ‘basic right of
freedom’.64 Sternberger took exception to the idea, enshrined in the
Basic Law, that ‘all state authority emanates from the people’ and
insisted that the constitutions rest ‘not on the collective person, the
‘‘people’’, but on the plural citizenship of the ‘‘civitas’’ . . . or of the
‘‘universitas civium’’, the totality or community of citizens’.65 What
divided Böckenförde on the one hand and Häberle and Sternberger on
the other hand was not commitment to the constitutional order but the
connotations of the idea of the sovereignty of the people. Whereas
Böckenförde saw a concept with a democratic pedigree that provided
the ultimate legitimacy for the constitution, Häberle and Sternberger
saw a concept with, in part at least, an authoritarian pedigree that
rested on a fiction and encouraged excessive expectations.

Since the Basic Law was in many ways the anchor point of political
thought, the role of the Federal Constitutional Court and the nature of
adjudication remained key issues of dispute. Although Herbert Krüger
continued to insist that subsumption is the core of adjudication, that
idea was losing plausibility to the point where it could be asserted that
it ‘can . . . no longer be seriously maintained that the application of
laws involves no more than a logical subsumption under abstractly
formulated major premises’.66 If this was accepted, as it was by many,
the question arose as to how adjudication should be conceived. Here,
Robert Alexy developed an elaborate theory of legal argumentation in
order to block the old charge that the only alternative to adjudication
as subsumption was the more or less open resort to subjective, and
hence arbitrary, values.67 That in turn fed into a theory of constitu-
tional rights according to which such rights should be construed as
principles or ‘optimization requirements’, that is, norms that can be
satisfied to a greater or lesser extent and which may come into conflict
with one another, and hence have to be balanced by courts.68

The challenge posed by arguments for an enhanced role for the
courts could also be met either by looking to the exercise of discretion
by the courts themselves or by straightforward opposition. Häberle
continued to argue for some limitation of their power, not by tying
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them to a narrowly conceived legal positivism with the associated idea
of adjudication as subsumption but by setting judicial interpretation
into a wider social context. For Häberle, this meant that the courts,
especially the Federal Constitutional Court, had to pay special atten-
tion to issues that were under constant public discussion and to those
which aroused strong dissent. Insufficient sensitivity in the latter case
might endanger the integrative function of the constitution. Yet it is
not only high-profile or highly contentious issues to which the court
should give special consideration. Concerns which are typically not
well represented, such as the interests of consumers or ecological
issues, also deserve special consideration. The underlying logic of
Häberle’s position induced him to argue for judicial constraint where
participation, in the form of public debate, is widespread or intense,
yet for judicial activism where it is diffuse or weak. Judicial control
should step into the breach left by deficient public participation.69

Others regarded the Court’s activities, especially its invocation of
value-orientated adjudication, with great suspicion. Both Ulrich
Preuss and Ingeborg Maus invoked the judicial activism of the courts
in Weimar Germany, which both saw as contributing to the failure of
the Republic, as a warning. Indeed, Preuss claimed that in the mid-
1970s there was a distinct danger of degrading the constitution into an
‘instrument for political and moral expatriation’.70 Here, it was not
only Weimar that served as a warning but also the persecution of
German socialists and Catholics in the nineteenth century. Yet this
was not the only conclusion that could be drawn from German
history. Even those who broadly agreed that judicial activism had
become excessive could raise another spectre from the past, namely
the value relativism that had supposedly contributed to the demise of
the Republic.71 The analogies on both sides of the argument were
dubious insofar as there was no reason to doubt the commitment of
the courts to the Bonn Republic, and the old argument that value
relativism rendered the German judiciary impotent in the face of the
critics of Weimar is misguided. Nevertheless, the power of these
images of the failure of Weimar was sufficiently strong to make them
seem plausible even in the radically different context of the Federal
Republic.

Reflecting on these debates from the viewpoint of the mid-1980s,
Grimm too worried about the condition of the Rechtsstaat but from
a somewhat different perspective. The problem, he thought, lay in
the style of political debate and an increasing tendency to present
one’s own preferences not merely as rational and desirable but as
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constitutionally required and hence to denounce the opponent’s views
as not merely inappropriate but as unconstitutional. There was a
vicious circle in which political parties sought to use the Court in order
to continue to pursue their political preferences, to which the Court
too often succumbed. Political parties could also use the decisions of
the Court, especially where these might be unpopular, as a screen
behind which they could hide.72 Grimm insisted that the Court neither
could nor should be the primary mechanism for securing the under-
lying social consensus that sustained the Republic. That was the task
of the political parties.

Judicial activism could be seen as inevitable and necessary or as
excessive and avoidable. So too the implementation of the Sozialstaat
appeared to have ambiguous consequences. The old debate about the
extent to which the principle of the Sozialstaat was constitutionally
prescribed and hence judicially enforceable continued.73 Maus dis-
cerned an unholy alliance between the judiciary and the administrative
agencies, which found its justification in the work of Luhmann. The
enhanced autonomy of the judiciary and the assertion of a value-
orientated approach went hand in hand with a tendency to assess the
relative weight of competing values case by case. That, so argued
Maus, facilitated the kind of discretion, exercised according to its own
internal imperatives, favoured by the administration.74 It also left the
clients of the welfare state, at least in some cases, subject to that
administrative discretion.

Maus was critical of Habermas, to whom she was otherwise much
closer than to Luhmann. For Habermas, the modern welfare state was
the last in a series of waves of ‘juridification’, that is, of the extension
of the remit of positive law over areas previously regulated by
tradition. As with previous waves of juridification, the extension of
formal, abstract law to matters of welfare was intended to guarantee
freedom. However,

The dilemmatic structure of this type of juridification consists in the fact
that, while the welfare-state guarantees are intended to serve the goal of
social integration, they nevertheless promote the disintegration of life-
relations when these are separated, through legalized social intervention,
from the consensual mechanisms that coordinate action and are trans-
ferred over to media such as power and money.75

For Maus, the problem arises not from the formal, abstract quality of
law that tears people from the consensual social contexts within which
identities are formed and maintained but a ‘de-formalised’ type of law
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that maximises bureaucratic discretion. Despite this important differ-
ence, Habermas and Maus were agreed that the development of the
Sozialstaat was exhibiting negative features, and this was connected
with the form taken by the Rechtsstaat. The unity of Rechtsstaat and
Sozialstaat had turned out to be problematic in the eyes of theorists
who had no desire to retreat to a pre-interventionist idyll or to play off
the concepts of the Rechtsstaat and the Sozialstaat against each other.

National identity and international order

Throughout the countervailing economic global disorder, moves
towards further European integration, emergence and fading of the
so-called Second Cold War, one thing seemed relatively constant and
predictable: the division of Germany. Surveying German foreign
policy at the beginning of the 1970s, Waldemar Besson recalled that
it was not the first time in the history of the Germans that nation and
state failed to coincide in central Europe. To reinforce the inescap-
ability of this fact, he invoked the warning of a nineteenth-century
Austrian minister that Bismarck’s Germany could aim to unite all
Germans only through a bid for European hegemony, a bid that no
state had carried off, and that the consequence of failure would be the
division of Bismarck’s Germany.76

Continuity, represented by the persistence of the nation, and dis-
continuity, represented by the existence of two states, both found
justification in the doctrines of international law. Thus, Alfred
Verdross could still invoke the continuity of the personality of the
state despite a change of government and even despite the temporary
disintegration of the state organisation, with explicit reference to
Germany after 1945 and Austria after 1938.77 Continuity as well
as the impact of the reality of division was also evident when Ulrich
Scheuner quoted international agreements asserting that every state
has the right to choose its own political, economic, social and cultural
system without interference from other states.78 That had a wider,
global significance but also specific relevance to a Germany whose
separate states had chosen, albeit not without external constraints of
differing intensity, such radically different systems.

Scheuner was far from oblivious to the novelties of the age, among
which, as Hans Peter Ipsen pointed out, Scheuner emphasised Article
24 of the Basic Law that allowed the Federal Republic to ‘transfer
sovereign powers to international organisations’.79 In the context of
European integration, that meant that citizens could invoke the law of
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the European Community in national courts against their own state.
As Ipsen suggested, the dualistic separation of domestic law and
international law and the associated doctrine of the indivisibility
of sovereignty had long since been modified as German theorists
at the end of the nineteenth century, faced with German unity but
also with the persistence of the pre-existing states, continued to
designate the latter as states although they were clearly no longer
sovereign.80

Adaptation to the reality of division and European integration,
aided by the recollection of states without sovereignty, was one
option. Another was rage against the German predicament, accom-
panied by more or less resignation. Both were present at the end of
the 1960s in Arnold Gehlen’s reassertion of self-preservation as the
overriding purpose of the state and his lament for Prussia, whose fate
he compared to that of Carthage at the end of the third Punic War.81

Gehlen’s main complaint was that Germans had lost sight of this
reality as they accepted the ‘prescribed moral diet of an invalid’.82

There was less resignation in Bernhard Willms in the mid-1980s as he
called for a reassertion of German idealism as the standard of a
revived national consciousness amid what he described as a global
civil war. Only thus, he claimed, could Germany’s existence be
wrung from the hands of the victors of the Second World War, for
the ‘defeat would only be complete with the destruction of German
self-consciousness’.83

Willms’s intervention came amid the so-called Historikerstreit
(historians’ dispute), although one of the main protagonists,
Habermas, was not an historian. At issue was what one side saw
as the need to adopt a cooler, more dispassionate assessment of
Germany’s past and, for some, to re-establish an account of German
history with which Germans could identify. According to Michael
Stürmer, the alternative was a ‘country without memory’. Hence, he
continued, ‘The search for a lost past is not an abstract striving for
culture and education. It is morally legitimate and politically
necessary. We are dealing with the inner continuity of the German
republic and its predictability in foreign policy terms.’84 The critics
of these revisionists agreed that this was a political issue, though
they rejected Stürmer’s implication that failure to reassert the kind
of memory which he wanted entailed some kind of unpredictability
in foreign policy. In fact, the dispute was not about whether
Germany should be a country without a memory but what kind
of conclusions should be drawn from memory of the past. It was in
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this context that Habermas made his dramatic assertion and defence
of the discontinuity of German history:

The only patriotism that does not alienate us from the West is a
constitutional patriotism. Unfortunately, in the cultural nation of the
Germans, a connection to universalist constitutional principles that was
anchored in convictions could be formed only after – and through –
Auschwitz.85

The point was made with less passion by Kurt Sontheimer. The
revisionist historians were challenging the consensus that the democ-
racy of the Federal Republic had been built not on the ideas found in
German history but in the tradition of western liberal democracy.86

There was some truth in this, but the consensus had never been
complete, and it relied upon a sometimes indiscriminate, monochrome
image of the history of German political thought.

Habermas’s position found only partial support in the work of
Sternberger, who had coined the term ‘constitutional patriotism’. This
amounted to a restatement of ideas that he had formulated in the
immediate aftermath of the Second World War. In the 1970s and
1980s, he emphasised that constitutional patriotism constituted a
‘second patriotism’ that was founded on the Basic Law and warned
against any temptation to draw away from the constitution for the
sake of the completeness of the nation.87 This kind of patriotism is, he
argued, the presupposition for cosmopolitanism insofar as people
have to belong somewhere before they can expand their horizons.
Conversely, echoing Hannah Arendt, he insisted: ‘Human rights are
only redeemable as civil rights within a state, namely within a
constitutional state’.88 Crucially, he claimed that this patriotism
predated ‘the entire nation-state organisation of Europe’.89 It was
this that he chose to emphasise in his response to what he took to be
some misinterpretation of his ideas in the historians’ dispute. The
point was not to provide a substitute for a discredited national
patriotism but to recall, and advocate, a European conception of
patriotism that pre-dated the nationalist tradition.90

The challenges to which the Federal Republic was exposed, both
domestically and internationally, often induced a bitterness that was
coloured by the invocation of a discredited legacy. Yet political
thought of this period also exhibited the desire to reach back to
ideas that pre-dated the European turn towards the nation state or
responded to the need to deal with new problems, whether induced by
the very success of the Sozialstaat or the crisis of ungovernability and
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the emergence of new forms of risk. It also had to respond to
increasing difficulty that the Federal Republic’s key institutions,
political parties, experienced in managing these problems. In all this,
consensus proved elusive, being invoked most readily when it was said
to be under attack.
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7

Reunification and Globalisation

‘German unity came like a thief in the night – no one had expected it.’1

This was, of course, not the first time in German history that the
unexpected had happened. The apparent stability and permanence of
the Cold War division of Germany turned out to be no more firmly
rooted than the monarchical principle that had dominated the lands
of the Germans until defeat at the end of the First World War. There
were, however, enormous differences between the two transitions.
After 1918, new constitutions had to be written and implemented
against a background of political turbulence, including violence, and
the shock of defeat and a detested peace settlement. After 1989, it
proved possible to incorporate East Germany into the constitutional
order of the Federal Republic without the formation of a new con-
stitution despite the fact that the latter had clearly been envisaged by
the Basic Law.

The apparent ease of reunification was deceptive in several senses.
In the first place, the rapid process of reunification unsettled some
observers. Indeed, the prospect of reunification had not seemed
attractive at all to those who still saw the kleindeutsch Germany of
Bismarck as a more or less unmitigated disaster. Thus, Joschka Fischer
warned that ‘The German national state of Bismarck, the German
Reich, had twice overrun the world with wars, which brought with
them unspeakable suffering’.2 The fact that it took place without a
fundamental debate about the future state of the Germans com-
pounded the reservations of those with strong attachments to the
achievements of the Federal Republic. The politician Fischer was not
the only one from the generation of 1968 whose critical pedigree
turned out to be mixed with such positive sentiments for the Bonn
Republic.3 In the second place, the extent of the changes that re-
unification brought soon proved to be greater and more problematic
than the optimists had suggested amid the rush to unity. So much did
this seem to be the case to Wilhelm Hennis that he complained that
‘We are not managing the radical transformation of circumstances
since 1990, we still do not want to take them into account. The
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Federal Republic of 1997 is in fact a completely different Republic
from that of 1987.’4

The difficulty in dealing with the blend of continuity and disconti-
nuity surrounding reunification was aggravated by the continuing
echoes of the past in a country in which, as the conservative Günter
Rohrmoser put it, ‘Whoever interprets history, so one could say, also
determines the politics’.5 The concept of the political and the pro-
fession of politics were on the agenda again as they had been at
the beginning of the Weimar Republic when Max Weber gave his
influential lecture on the profession of politics. Yet, for all the
contemporary relevance of Weber’s account, the resurgence of interest
in the concept of the political and the professionalisation of politics
took place in a context in which the figure of the politician who acted
on the ethics of conviction seemed a less plausible case. Towards the
end of the twentieth century, it was not so much an excess of
conviction that seemed the problem as, to use the title of one book,
Politik ohne Projekt (Politics without a Project) and the general sense
of malaise that surrounded political activity and what was seen as a
self-serving political class.6

An even more complex entwining of continuity and discontinuity
surrounded the idea of the state. The Federal Republic had finally been
freed from the residual restraints upon its sovereignty and thus seemed
to be, as some put it, a ‘normal state’ – a characterisation that Jürgen
Habermas dismissed as ‘The Second Life-Giving Lie of the Federal
Republic’.7 For the advocates of the return to ‘normality’, the restora-
tion of national unity and state sovereignty had finally put an end to
the German Sonderweg, though it seemed that Germany’s ‘special
road’ now referred less to the circumstances that led to the Third Reich
and more to the division of Germany and the presumption that
Germans still had to ‘come to terms with the past’. Whatever the
appropriate interpretation of the past is, it is not clear what counted as
normal at the end of the twentieth century. Domestically, the welfare
state, which formed the common basis for post-war European states,
was under strain. In Germany, that strain was compounded by the
difficulty of integrating the new eastern Länder, but the basic problem
was European-wide. Internationally, the end of the Cold War seemed
to enhance room for manoeuvre at the same time as American
hegemony restricted it. The rhetoric of sovereignty was challenged
by the rhetoric of humanitarian intervention that seemed to some little
more than a pretext for imperial ambitions. For Germany, sovereignty
had indeed been regained, but this was the sovereignty of a normal
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member of the European Union. It was the sovereignty of a state
enmeshed in innumerable international agreements and subject to the
actions of multi-national corporations. Normality, supposing it to
have been regained, was not what had been normal.

The state and the constitution

Those who wished to defend the concept of the state as part of the
political vocabulary had to fight on two fronts. On the one hand, they
had to deflect the accusations that they were in thrall to a tainted
tradition that fed into the Third Reich. On the other hand, they had to
demonstrate the continuing utility of the idea of the state in the context
of a European Union often described in terms of multi-level govern-
ment and an increasingly complex and interdependent world that
made the autarkic state seem even more fictitious than it had seemed
to Georg Jellinek a century earlier.

Udo di Fabio acknowledged the second of these challenges but
sought to sweep aside the first. It is, he claimed, based upon a
tendentious history that swallowed ‘one of the greatest lies of Hitler’s
rule’, namely that there was a direct line of continuity from the state of
Frederick the Great through to the Third Reich. He pointed, quite
plausibly, to the antipathy exhibited by the National Socialist ‘move-
ment’ towards the concept of the state as further evidence of the
questionable nature of the supposed linkage.8 Di Fabio knew, how-
ever, that the advocates of the concept of the state were on the
defensive. It is consistent with this that Josef Isensee, who is often
identified as the spokesman of the étatists, wrote, under the heading
‘Suppression of the ‘‘State’’ by the ‘‘Constitution’’ ’, of a change of
paradigm that had begun in the 1960s and had reached completion
after 1990.9 With explicit reference to Horst Ehmke’s work Isensee
complained of the resort to ‘verbal surrogates for the unspeakable
‘‘state’’: such as ‘‘society’’, ‘‘political system’’, ‘‘government’’, ‘‘gov-
ernance’’, ‘‘democracy’’ ’.10 He found little comfort in the sentiments
that he ascribed to his fellow Germans. Nor did his ally, Paul
Kirchhof. He claimed to discern in German history a ‘consciously
cultivated gesture of demonstrative scepticism and hypercritical
protest’, which predisposed Germans to resistance rather than loyalty
towards the state.11 Isensee was even more scathing about contem-
porary attitudes towards the constitution:

The constitution may be able to ignite moral emphasis and civil-religious
edification. A secular literary cult makes a political bible out of it.
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This-worldly promises of salvation and political hopes of redemption are
read into it. It inspires anarchistic idealism and the utopia of discourse free
from domination.12

Isensee’s critics responded in like kind, emphasising what they took
to be the persistence of conceptions dating back to the nineteenth
century, at least in the ranks of the teachers of the legal theory of the
state. Some acknowledged that a revival of interest in the state had an
empirical foundation in the sheer range of activity of modern states
but claimed that this ‘new fascination’ with the state ‘draws from the
empirical [material] regressive, mythical conclusions’.13 Similarly, a
‘state metaphysics and mysticism’ was said to lie behind that ‘vision in
which the intact, but hollowed-out state shell of the Federal Republic
would change into a quasi-undead in a shadowy intermediate realm
. . . in which it exhibits too little statehood to live and too much
statehood to die’.14

Yet Isensee was not engaged in an uncritical perpetuation of an
obsolete tradition. He too criticised a German tradition of political
thought which had construed the state and the constitution as oppos-
ing forces, as a contrast between is and ought, power and law, facticity
and normativity and which culminated in either a normativism blind
to the state or a decisionism blind to the constitution.15 He did insist
that the state cannot be equated with the constitution in the sense that
the constitution deals with ‘not the state as such, but the form of the
state and government; not the monopoly of violence [Gewaltmono-
pol] but certainly the separation of powers [Gewaltenteilung]; not the
power of the state, but rather the conditions of its legitimate ex-
ercise’.16 There is, however, some truth in the charge that Isensse was
worried by the prospect of the state being ‘hollowed out’ in at least
two senses. The first was the fear that it would lose its tie to a more or
less homogeneous population as the prospect of dual citizenship came
closer, though this issued in Isensee’s exaggerated protest that a state
cannot arbitrarily change its population.17 No-one was proposing
that a state could, let alone should, arbitrarily change its population.
The second was the prospect that while, according to the constitution,
state power could be transferred to international institutions, there is
some point at which this would amount to the emergence of a non-
sovereign state.18 In effect, it was less the concept of the state as such
and more the concepts of national identity and sovereignty that
formed the basis of Isensee’s concerns.

Ernst-Wolfgang Böckenförde was another prominent member of
the étatist camp, though his estimation of the fate of the concept of the
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state was ambiguous. He conceded that within the constitutional state
only the constitution itself could count as sovereign. Every constitu-
tional organ is no more than a pouvoir constitué, and not even the
people can dispose of the constitution as they deem fit.19 He insisted
that the question of sovereignty had not, however, disappeared from
the world. It recurred wherever revolutionary transformation took
place. Here the precedence of the state before the constitution becomes
evident, and here the people appear as the pouvoir constituant.
Evidence of this was, he argued, close at hand in the experiences of
the transitions from the old Soviet bloc.20 Yet Ulrich Preuss drew a
diametrically opposed conclusion from exactly the same events.
According to Preuss, the striking feature of those transformations
was the way in which the existing constitutions had been used to bring
about the changes. The real significance of 1989 lay ‘in its rejection of
the concept of a people existing prior to and above the constitution,
which as a pouvoir constituant has the quasi-natural right to exercise a
potesta absoluta . . . to create any kind of new order it desires, and to
impose its will on society’.21 Preuss drew wider conclusions from this,
arguing that the model of the people creating a constitution from
nothing was misguided. The appropriate model is, rather, ‘the transfer
of limited authority of an already constituted and reciprocal kind to a
government’.22

Although Böckenförde reasserted the vitality of the concept of the
state and the capacity of the pouvoir constituant, he also suggested
that the effectiveness of the state as a form of political community
rested upon the coincidence of the territorially defined realm of the
state with the relevant economic and social realms. Precisely that
coincidence could no longer be guaranteed, and indeed contemporary
states, especially in Europe, had willingly entered into agreements that
made the disjuncture between these various realms possible.23 The
problem is compounded by the fact that citizens of states still expect
the state to bear responsibility for their well-being despite its increas-
ing incapacity to do so.24 Invoking Hobbes’s assertion of the linkage
between protection and obedience, Böckenförde concluded that this
was in danger of unravelling. The Leviathan, the state, was collapsing
without a new one emerging at a different level to take its place.25

Again it was possible to draw significantly different conclusions
from much the same problems. Thus, Juliane Kokott also took up the
Hobbesian theme of protection and obedience and the inability of the
state to provide the requisite protection, in the context of a wider
account of the changing nature and function of the state. Here, she
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suggested that there had been a ‘deterritorialisation’ of military force,
in the sense that the military force of the state no longer sufficed to
meet such threats as terrorism, and its use for the acquisition of
territory was no longer acceptable. Similarly, state boundaries only
served as ‘relative jurisdictional borders’ in a world in which the state
had become the ‘executor’ of international and supra-national law.26

The conclusion which she drew from this was not that the concept of
the state is obsolete but that the concept of the sovereign state is
obsolete. As she pointed out, Jellinek had noted that the ideas of state
power and sovereignty are not inextricably linked.27 Although Kokott
had not in fact suggested that the concept of the state should be
discarded, Isensee introduced his response to her observations with the
remark: ‘Death of the state – but what then?’28

The concept of politics

Despite the recurrent prophesies of the imminent death of the state and
laments or celebrations for the perceived decline in the study of the
state, Ernst Vollrath was not convinced that the grip of the concept of
the state had been shaken off. Indeed, he claimed that although
Germany had taken over western political institutions, the ‘politi-
cal-cultural perception’ of the political remained tied to the concept of
the state understood in terms of domination.29 The consequence is
that German political thought tended either to become a lament for
insufficient statehood, as exemplified among others by Isensee, or the
desire for a domination-free communicative community, as exem-
plified primarily by Habermas.30 Similarly, he complained that in
relation to the concept of power there was an oscillation between an
‘unpolitical obsession with power [Machtbesessenheit] and an equally
unpolitical neglect of power [Machtvergessenheit]’.31

Vollrath insisted, however, that there was an alternative approach
within the tradition of German political thought. In fact, Vollrath was
deeply influenced by Hannah Arendt, whom he quoted in order to
indicate this alternative: ‘The meaning of politics is freedom’.32 That
in turn presupposes plurality and hence the need for consent. It further
presupposes acceptance of the fact that people will have different
opinions and that government rests upon opinion, not upon command
or truth. Politics, then, appears as an activity in a contingent world,
the only antidote to which is the inevitably imperfect attempt to try to
think from the standpoint of others, without automatically adopting
the actual judgement of those others.
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Vollrath’s categorisation did not, however, capture the range of
approaches towards the end of the twentieth century. Hermann
Lübbe, who remained influenced by Carl Schmitt’s decisionism,
continued to attack the technocratic vision of replacing the domina-
tion of men over men by a scientifically informed administration
of things. Yet he also saw the centralised state as an appropriate
organisational form for essentially agrarian states, not for the complex
societies of the modern world. Here, the predictability of the con-
sequences of political decisions renders the technocratic vision even
more illusory than it had previously been. One consequence of this, he
continued, is that political acts frequently become largely symbolic,
lacking any plausible causative impact. Yet Lübbe warned against a
precipitate criticism of symbolic politics. Symbolic politics, he claimed,
can generate trust that is more essential in a more unpredictable
world.33

Unpredictability and the need for decisions, increasingly rapid
decisions, also played a prominent role in Niklas Luhmann’s approach
to politics. The state here appears as an historically transient reference
point for political organisation and the concept of domination, under-
stood as the successful assertion of a unified will, as inappropriate in
the fluctuating environment inhabited by the modern politician.34

Luhmann cast aside one reference point after another. Decisionism
presupposed a purposive goal-orientated understanding of politics
that cannot do justice to the speed, flexibility and readiness to
compromise that characterise the modern political tradition. Stable
interests fare no better in Luhmann’s eyes, for these are subject to the
impact of unpredictable consequences.35 According to Luhmann, it
follows from this that it becomes meaningless to expect promises, for
example, promises made in elections, to be kept – though he did not
deny that people would counterfactually have such expectations.36

Politics appears as a form of activity constituted within a specialised
sub-system of society that has tenuous links with its chaotic environ-
ment.

Ulrich Beck responded to similar phenomena not by reducing
politics to a specialised sub-system but by discerning politics every-
where. Again, however, the starting point was the idea that ‘the
equation of politics and state’ amounts to a ‘category error’.37 The
prime task of politics, namely to establish the social, environmental
and legal conditions under which economic activity can take place, is
taken over by other actors. For Beck, this is sufficient justification for
speaking of ‘sub-politics’, that is, a politics that takes place underneath
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or alongside the formal machinery of state and government. In its
negative form, it signifies the triumph of globalisation in which
economic interests rewrite ‘the social rules of the game’.38 In its
positive form, it amounts to a veritable celebration of the capacity
of ordinary citizens: ‘it is no exaggeration to say that citizen initiative
groups have taken power politically’.39 Beck’s enthusiasm for the
power of politics from below is far removed from Luhmann’s attempt
to insulate the political system from an environment perceived as
chaotic and from moral judgements perceived as inappropriate to it.
Nevertheless, both constitute attempts to reformulate the concept
of politics away from what their authors viewed as state-centric
approaches.

Nor did Habermas’s approach fully fit into the category to which
Vollrath assigned it. Habermas sought to side-step and integrate both
republican and liberal conceptions of politics. The former, he argued,
relies on the assumption of ‘a citizenry capable of collective action’
and issues in an ‘offensive understanding of politics directed against
the state apparatus’.40 The liberal conception accepts the separation of
state from society and sees citizens as divided by interests which have
to be filtered through legal and political process to reach binding
decisions. The result is a ‘state-centred understanding of politics’.41

Habermas’s aim was to retain as much of the republican conception as
possible without subscribing to the idea of a citizenry bound together
by a general will. He sought to do this by adopting a version of
Hannah Arendt’s concept of political power as something distinct
from the pursuit of interests or the pursuit of collective goals, that is, as
‘an authorizing force expressed in ‘‘jurisgenesis’’ – the creation of
legitimate law – and the founding of institutions’.42 This concept of
political power, however, does not extend to the exercise of political
power by duly established institutions. Consequently, he distinguished
between ‘communicative power and administrative power’.43 Since he
was unwilling to allow this distinction to become rigid, he had to
explain how communicative power could exercise some influence over
administrative power without relapsing into the implausible assump-
tions of a full-blown republican model. His answer was to suggest that
communicative power is properly located not in the citizenry as a
whole but in a plurality of associations existing outside the formal
machinery of government which nevertheless exert influence upon
that machine. Hence, as Habermas put it, ‘The idea of popular
sovereignty is thereby desubstantialized. Even the notion that a net-
work of associations could replace the dismissed ‘‘body’’ of the people
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– that it could occupy the vacant seat of the sovereign, so to speak – is
too concrete.’44

While Vollrath still saw the baleful shadow of the state looming
over the concept of politics, the contingency that had been associated
with politics at the beginning of the twentieth century had returned,
now compounded by a sense of the accelerated pace of development.
Yet it makes a great of difference whether, even in this condition, one
holds onto politics as something related to communicative power or
allows it to retreat into symbolic politics or a sub-system in which
promising, and hence communication, is no longer possible.

Parliamentary democracy and its discontents

Habermas’s understanding of politics was at the same time a con-
ception of democracy that sought to promote an understanding of
radical democracy as the guarantor of political autonomy supported
by rights, for: ‘In the final analysis, private legal subjects cannot come
to enjoy equal individual liberties if they do not themselves, in the
common exercise of their political autonomy, achieve clarity about
justified interests and standards’.45 This presupposes that the citi-
zenry, or at least enough of them, share this understanding and that
the formal political institutions, including parliamentary bodies and
political parties, are responsive to citizens. Yet both the attitude of
citizens and the political institutions of the Federal Republic came
under considerable criticism.

Just as Vollrath denounced what he saw as the persistence of a
state-centric conception of politics rooted in the nineteenth century,
so Werner J. Patzelt denounced the persistence of attitudes to
political institutions rooted in the same era. The result of this ‘latent
constitutional conflict’ was a widespread distrust of these institu-
tions. Worse still, the citizens seemed to exhibit more confidence in
‘those institutions with which even a well-intentioned authoritarian
Obrigkeitsstaat is ruled: the courts and the police’.46 Patzelt rehearsed
the arguments of Ernst Fraenkel, emphasising that the reality of
parliamentary government was characterised by the fact that ministers
are also parliamentarians, that governments are supported by more or
less loyal disciplined factions in parliament and that the old dualism of
executive versus legislative had been displaced by the dualism of
government and opposition.47 The problem, so Patzelt argued, was
that this reality was either not understood or positively opposed by
many of the citizens and even by some parliamentarians. Such
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misunderstandings were taken up by others who rooted the failure to
grasp the reality of modern parliamentary government in an obsolete
conception of the doctrine of the separation of powers, understood as
entailing a separation of legislative and executive.48

While Patzelt lamented the failure to grasp the reality of parlia-
mentary government, Hans Herbert von Arnim denounced what he
saw as its exploitation by a class of professional politicians who are
less concerned with the common good than with power, positions
and money.49 Under the heading ‘The fictitious democracy’, he
complained of the formulaic repetition of the Basic Law’s provision
that all state authority arises from the people combined with a neglect
of how much actual interests the people have.50 There was, he added,
a veritable flight from responsibility as the political class sought to
spread responsibility so thinly that none of them could be held
responsible. Wider public interests remained neglected while special
interests benefited from the strategic advantage of being easier to
organise.51 Within parliament, the ‘genuine separation of powers
between the legislative and executive’ had evaporated as governing
majorities lacked the will to control the executive, and the opposition
had the will but not the power to control it.52 Von Arnim saw
anything from the federal structure of the Republic through to the
pensions of parliamentarians as being instrumentalised by a self-
serving political class. The intellectual backbone of this parlous
condition he found in Gerhard Leibholz’s theory of the party state,
though he conceded that Leibholz had presumed that the parties
would be firmly rooted in the people.53 Against these vices, he held
out two main types of reform that might give more substance to
the democratic order: direct democracy and the establishment of
independent agencies. Resistance to direct democracy, he argued,
was based on a historically rooted ‘fear of the people’.54 Yet, for
von Arnim, ordinary citizens can be more trusted to consider the
common good than their politicians.55

It was inevitable that the shrillness of von Arnim’s criticisms would
eventually provoke a sharp response. A comparison was drawn
between von Arnim’s criticisms and assumptions and those of Carl
Schmitt and other critics of parliamentary party democracy. The
presupposition of a common good, of the idea that parties ought
to embody the will of the people, the reference to independent agencies
standing above the parties, all invited comparison either with the
perceived residues of a political tradition rooted in the Obrigkeitsstaat
or with the critics of parliamentary democracy who supposedly spoke
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in the name of a true democracy.56 Yet the idea of a political class
composed of people who live off politics was more widely accepted as
a reality. Indeed, Jens Borchert presented it as an unstoppable social
trend analogous to industrialisation or democratisation, exactly as
predicted by Max Weber.57 Surveying the various criticisms and
suggested reforms in response to this phenomenon, Borchert also
suggested that analogies with past arguments could be deceptive.
Thus, advocacy of direct democracy at the end of the twentieth
century was not intended to point to an alternative to representative
democracy but as an attempt to remedy some of its weakness.
Similarly, there was less concern with measures that might strengthen
the prospects of the formation of parliamentary majorities and more
concern with the responsibility of parliamentarians to their electors.
The choice appeared to be less one between governability and repre-
sentativeness and more between party autonomy and democratic
control.58

The Rechtsstaat and the Sozialstaat

The relationship between law and the state embodied in the concept
of the Rechtsstaat conjured up more than one problem. The image of
a substantive concept of the state only subsequently limited by law,
and the associated interpretation of the purpose of the Rechtsstaat as
preservation of liberties against the state, continued to haunt discus-
sion. Konrad Hesse suggested that such a view of the Rechtsstaat is
based on a reductionist understanding of the concept which should
more properly be interpreted as constituting an entire legal structure
that defines the political existence of a people.59 At the same time,
there were concerns about preserving the autonomy of law, both in
the sense of central legal principles and as a system of law or
adjudication, against its political instrumentalisation, even where
the driving political principle behind that instrumentalisation is itself
a democratic principle. To some, it seemed that the establishment of
the principle of the Rechtsstaat for all Germans had increased the
tendency to see law as the solution for all problems and consequently
had increased the disillusion that arose when this proved not to be
the case. From this perspective, ‘distance’ and ‘differentiation’ seemed
to be required: distance in the sense of a separation of state and
society, or the idea that the concept of human dignity inscribed in the
Basic Law set a limit to the activity of the state, and differentiation in
the sense that both state competencies and basic rights had to be
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separated out into distinctive packages and provided with distinctive
guarantees.60

A more radical approach was adopted by Luhmann as he con-
tinued to refine his attempt to use the idea of differentiation not just
as a barrier to pressure on an overburdened legal system but as an
overarching principle of social evolution. For Luhmann, the concept
of the Rechtsstaat embodies a ‘civilizational achievement’, namely
‘the juristic fettering of political power and the political instrumen-
talisation of law’.61 He intended the idea of ‘the political instru-
mentalisation of law’ to be understood not as something lamentable
but as signifying the point at which law, as positive law, became
available to a legislator who uses law to achieve political goals. Law
and money are the mechanisms that make possible, and require, the
enormous apparatus, including political parties, lobbying and so
on, with which we associate the political system. None of this,
Luhmann argued, would be necessary if the only decisions that had
to be taken were about where and when to exert physical force.62

Yet the fact that force could be deployed by the political system
provided the basis for the expansion of the legal system that no
longer had to concern itself with the establishment of a peaceful
order within which it could operate. The mutually reinforcing roles
of the political and legal systems provided the basis for their
increasing autonomy as well as their expansion. Indeed, both
systems appear in Luhmann’s account as self-enclosed, self-refer-
ential systems.

Among the differences which Luhmann drew between the two
systems is the fact that the political system is not compelled to issue
laws, save in limited cases where this is constitutionally prescribed,
any more than the state is obliged to conclude treaties; but courts are
required to come to judgements in cases put before them. Again,
Luhmann swept aside the technical possibility of refusing a definite
verdict. The general principle of a compulsion to reach a judgement,
that is, not to refuse justice, is, he argued, a driving force in the
expansion of the legal system. It also, inevitably, issued in the
complaints about judicial interpretation as courts are presented with
hard cases.63 Luhmann readily conceded that in terms of the argu-
ments available even to well-trained judges the law can effectively be
indeterminate, but insisted that the key fact is that a decision has to be
reached. Decision rather than force of argument defines the law.64

For Habermas, against whom Luhmann’s point was specifically
directed, this amounted to a case of the ‘sociological disenchantment
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of law’ in which ‘ ‘‘law’’ is reduced to the special function of the
administration of law. One thereby loses sight of the constitutional
organization of the origin, acquisition, and use of political power . . .
[and] . . . legal communication is robbed of its socially integrative
meaning.’65 Habermas’s alternative was to try to formulate a system
of rights that would guarantee both private and public autonomy in
such a way that citizens can understand themselves as the authors of
the law by which they guarantee each other that autonomy. This
entails, he claimed, first ‘the right to the greatest possible measure of
equal individual liberties’, second, ‘the status of a member in a
voluntary association of consociates under law’, and third, ‘the
actionability of rights and . . . individual legal protection’.66 Although
the necessary elaboration of these rights is reserved to the citizens as
legislators, rights of these types define the private autonomy of the
citizens and are not at their disposal. Without such rights, the legal
medium and hence the Rechtsstaat simply does not exist. The fourth
category of rights is ‘rights to equal opportunities to participate in
processes of opinion- and will-formation in which citizens exercise
their political autonomy and through which they generate legitimate
law’.67 Habermas acknowledged that the Rechtsstaat thus understood
is viable only if citizens make use of those rights. The fate of demo-
cratic institutions which lacked such active support served to refute, he
suggested, the image of the legal system as a self-enclosed system. That
the Rechtsstaat is endangered where citizens do not have a sense of
being members of an association governed by law is a point with
which Gustav Radbruch had agreed in the Weimar Republic.68

Habermas responded to the problems posed by the welfare state
with the same emphasis upon the principle of autonomy. Here,
Luhmann saw the same problem of the obligation to come to a
judgement sucking the courts into an ever-expanding social agenda
and turning them into promoters of ever-greater state expenditure. He
turned not to the legal system to restrain itself but to other institutions,
namely an autonomous central bank, operating according to its own
distinct set of principles to counteract this effect.69 In contrast,
Habermas argued for both a less expansive self-understanding by
the courts and a change in the understanding of the welfare state. In
terms of the courts, the problem, he argued, lay in the fact that the
Federal Constitutional Court ‘assimilates legal principles to values’.
Values here refer to the goals shared by a specific community that
can be more or less vigorously pursued and can legitimately conflict.
In contrast, legal principles should be construed as universally
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applicable, are either valid in a specific case or not, and cannot be
construed as inconsistent if the legal order is to retain its integrity.70

Conflating values with principles in this sense increases the risk of
arbitrary adjudication that feeds back into the retreat into decisionism
of the kind favoured by Luhmann. For Habermas, it also means that
the court usurps the decisions of the citizens whose autonomy,
guaranteed by legal principles, it is supposed to support.

Yet Habermas did not sanction a retreat to a liberal understanding
of the Rechtsstaat, nor did he defend what he saw as the existing
logic of the Sozialstaat. In fact, both were said to suffer from the
same structural defect, that is, they are ‘fixated on the question of
whether it suffices to guarantee private autonomy through individual
liberties, or whether on the contrary the conditions for the genesis of
private autonomy must be secured by granting welfare entitle-
ments’.71 Neither the old slogan of freedom from the state, secured
by rights against the state, nor the new slogan of provision by the
state, in the form of a redistribution of goods, addresses the link
between private and political autonomy. It is autonomy in this full
sense, not well-being, which Habermas put at the centre of his
argument.

Habermas’s defence of the welfare state was put forward at the
same time as it was coming under increasing strain. Escalating costs,
changes in societal expectations and above all the growing dependence
of national economies on international markets induced reflection on
the welfare-state project. It was possible to respond to these challenges
by condemning the entire intellectual trajectory that led to the modern
welfare state.72 For Franz-Xaver Kaufmann, however, the undeniable
challenges meant that the idea of the Sozialstaat had to be reformu-
lated rather than abandoned. In Germany, as elsewhere in Europe, the
welfare state had played too great a role in the generation of social
solidarity to be cast aside. Others went so far as to suggest that the
Sozialstaat, together with a competitive economy, was constitutive of
German identity.73 Kaufmann did not, but he did claim that it could
play a significant role in integrating the immigrant labour on which
European states, especially Germany, were increasingly dependent.74

Following the English sociologist T. H. Marshall, he invoked recogni-
tion of social rights as a necessary supplement to legal and political
rights.75 Consistent with this wider perspective, Kaufmann set the
debate about the Sozialstaat in the context of a concept of the good life
that, he suggested, had been too narrowly focused on work and
consumption. The Sozialstaat has to be refocused on the development
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of the competencies required by individuals and has to be perceived as
a resource rather than a burden in an increasingly competitive global
market.76

Globalisation, integration and national identity

The pressures of globalisation and European integration mounted as
reunification seemed to promise the reaffirmation of national identity
and a role on the international stage for Germany that was consonant
with its size. Advocates of a strong sense of national identity promised
a cool assessment of Germany’s ties to the west. The editors of a
volume with that title, Westbindung, presented themselves as part of a
younger generation unaffected by the trauma of the Third Reich or the
events of 1968, who were ‘free from the almost mystical glorification
of ‘‘the west’’, as it had come to be a confession of faith for many
left-liberals and conservatives after 1945’.77 Yet finding an adequate
formulation of national identity proved more difficult than asserting
the principle and need for a strong sense of identity. Among the older
generation, Böckenförde clung to an ethnic definition of citizenship,
though he conceded dual citizenship for most of the resident minorities
in Germany precisely on the grounds that they should not be com-
pelled to cast aside their ties to their original homelands, at least not in
the short run.78 The principle of ethnic identity combined with the
reality of and need for the immigrants left him with no consistent
alternative. Isensee resorted to an old argument, namely that
‘Autocratic systems can satisfy themselves with a legal definition of
citizenship, because unity is guaranteed by authoritarian compulsion
[obrigkeitlichen Zwang]’.79 Democracies require, he suggested, great-
er internal ‘consistency’. That was an exaggeration of the integrative
power of authoritarian systems, as the critics of the Obrigkeitsstaat
such as Hugo Preuss, himself a fervent nationalist, had known all too
well. Among the younger generation, Tilman Meyer, a contributor
to Westbindung, also invoked the past, in the shape of Friedrich
Meinecke’s Weltbürgertum und Nationalstaat (Cosmopolitanism and
the Nation State), but only in order to reject Meinecke’s concept of a
‘cultural nation’. The problem, he explained, is that if one accepts
culture as the defining feature of nationality, then one will have to
count the nations of the world in thousands instead of hundreds.80

Instead, Mayer suggested, Germany should indeed learn from the west
and accept the idea of the nation state construed as a community
based on will and solidarity. From this perspective, he continued, both
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ethnically homogeneous and ethnically diverse nation states enjoy the
same legitimacy. That concession, however, sat uncomfortably with
his warning about a ‘relapse into the stage of multi-national state,
which, so to speak, would undermine the statehood of the nation
states and thus lead back to the [concept of the] cultural nations’.81

While Tilman lamented uncertainty, Peter Sloterdijk transfigured it
into a kind of virtue or at least an inevitability. Sloterdijk built on a
speculative account of primeval societies to which he ascribed a
‘paleo-politics’. He defined the latter in terms of the horde’s need
to reproduce itself biologically and to maintain its cohesion through
sound and ritual. Perpetuation of the species within small commu-
nities requires the cohesion of the group.82 Although he allowed for
subsequent forms of politics, the core of the argument returned in his
affirmation of national cohesion. The nation, according to Sloterdijk,
is a ‘hysterical and panicky information system’ that requires constant
stimulation and stress in order to convince itself of its own existence.
The source of the fear matters little. Sloterdijk invoked global com-
petition as readily as the Cold War. Along with the emphasis on the
irrational and manipulative dimensions of national identity, he picked
out the underlying biological core of the idea of nationality, that is, the
idea that collective identity, whether of an ethnic group, tribe or
people, is ‘a biological line of investment, which must constantly
complete itself through ritual and linguistic practices’ in order to
survive.83

In contrast to the reassertion of what was taken to be established
historical precedent or flight into the mythical origins of the human
species, Habermas and Ingeborg Maus turned to the historical origins
of the nation state in order to understand the challenges that confront
it in the post-Cold War world. Maus was sceptical of advocacy of a
global state that arose from the supposition that globalisation was
consigning the nation state to the past. The error, Maus claimed, arose
from a misunderstanding of the original significance of the nation
state and a misguided projection of assumptions of ethnic homoge-
neity that had gained predominance only later back into the origins of
the modern nation state. The challenge of globalisation, she suggested,
gained part of its force from the belief that territorial borders are
crucial to the nation state. The advocates of the sovereignty of the
people, that is, of the modern democratic nation state had seen it not
primarily as territorially defined but as an association of people.
Borders were seen as permeable insofar as immigrants who accepted
the constitutional principles of the state presented little problem.84
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Borders do, however, have some significance in that they are justifi-
able in terms of their defensive function, not because territory is
decisive but because foreign intervention undermines the freedom
and right to self-determination of the people. Maus saw these insights
as being challenged not only by an erroneous emphasis upon territory
but also by the emerging practice of intervention in the name of human
rights and a resurgence of ethnic nationalism that claimed to justify
secession in the name of self-determination. For Maus, that amounted
to the transformation of a right to democratic autonomy into a
justification of the priority of pre-political identity.85

Habermas had also revisited the ‘unexpected topicality’ of the
nation state.86 For Germany, reunification had, he noted, put both
elements back on the agenda. For some people, reunification was
primarily a reassertion of ‘the pre-political unity of a community with
a shared historical destiny’. For others, it was primarily a restoration
of ‘democracy and the rule of law in a territory where civil rights had
been suspended in one form or another since 1933’.87 Both in terms of
the present and in terms of the historical formation of the concepts of
the democratic state and the nation, Habermas argued that the link
between them, though historically important, was not conceptually
necessary. The concept of the democratic state as a community of free
citizens as it emerged at the end of the eighteenth century was not
presaged on the existence of a national community. Habermas ac-
knowledged that national identity had played an important functional
role in establishing a sense of solidarity in the emerging democratic
states.88 Its significance was, however, ambiguous. The idea of col-
lective identity could be coupled with a range of ideas, including
the idea of freedom in a specific sense, that is, as the freedom of
the collectivity alongside the freedom of the private individual or the
freedom of the autonomous citizen.89 This freedom found expression
in the idea of self-determination, but that raised the problem of what
this self was. The reality was that borders, and hence the citizenship of
states, were historically contingent products, usually of wars. From
this, Habermas concluded that there is no automatic right to self-
determination in the sense of secession from an existing state purely on
the basis of national self-determination. Revolt against, for example,
foreign domination is justified only on the basis of violation of the
basic rights of individuals, and secession is justified only where the
central power refuses to acknowledge such rights.90

The attempt to move the focus of freedom and self-determination
away from collective concepts towards the individual was also evident
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in Ingolf Pernice’s assessment of European and national constitutional
law. There, even the constitution was said to be ‘no longer centred on
state and nation, but rather on the self-determination of the indivi-
dual’.91 From the existence of a ‘multi-level constitutionalism’ within
the European Union, Pernice further concluded that the member states
were not, contrary to the opinion of the Federal Constitutional Court,
‘lords of the treaties’: ‘they are neither lords, nor lords of the treaties,
indeed they are . . . not even lords of their own constitutions’.92

Pernice’s judgements met with resistance from other constitutional
lawyers, yet they were evidence of a conviction that the traditional
concepts, of the state and even the national constitution, were simply
no longer relevant as Germany and Europe moved into the twenty-
first century. That sense of a fundamental break with the conceptual
world of the twentieth and nineteenth centuries was also evident in an
attempt to provide an orientation for foreign policy in the twenty-first
century by Otto Czempiel. Although he noted that realist doctrines
were still highly influential, Czempiel proclaimed their irrelevance.
The world was witnessing the transition from a world of state to a
world society. States, at least the modern welfare states, can no longer
expect their citizens to risk their lives in foreign adventures, and they
can no longer control economic flows or even public opinion within
their own borders. Sovereignty, he continued, has to be ascribed to
society even if such a notion is difficult for the German theory of the
state to accept.93

The triumph of the idea of society over that of the state that the
étatists had always feared was being proclaimed as a feature of the
international realm, one regarded as the proper domain of the state
alone in terms of both political reality and international law. This
sense of radical departure stood in stark contrast to the persistence of
the image of the world of states, in which the historian Gregor
Schöllgen believed Germany was returning to its normal and appro-
priate place. Schöllgen proclaimed the ‘birth of a German great power’
and ‘Germany’s return to the world stage’.94 The basis of this power
lay, he claimed, in the fact that the Federal Republic has ‘the potential
to ‘‘sabotage’’ the functions of the international system, by means of
non-cooperation’.95 Critics such as Günther Hellmann warned of the
dangers of a ‘power political resocialisation’ of Germany and of
German pursuit of a privileged position in the world, in violation
of its own constitutional provisions.96

The apparent return of a political vocabulary more appropriate to
the beginning of the twentieth century than the beginning of the
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twenty-first century was, however, deceptive. Unity had been achieved
peacefully, not by war. Schöllgen invoked the possibility of non-
cooperation, not of the resort to violence, and even the former was
not really plausible insofar as Germany was as vulnerable to any
sabotage of the international system as any other state. Yet the
contrast between Schöllgen’s vocabulary and that of Czempiel was
but one of several apparent paradoxes. There had been revolutions
that appeared to substantiate the idea of the nation as the pre-political
pouvoir constituant or to be constitutional processes that dispensed
with such elevated concepts. The concept of the state seemed still to
exert a baleful influence or was actively reaffirmed, yet to others the
concept seemed to have been subverted by competing principles at
several levels. Reunification had brought with it a complex blend of
continuity and discontinuity.
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Conclusion

Twentieth-century German political thought was marked by the
persistence, or better the recurrence, of certain concepts and by the
polemical dispute about what those concepts meant. It appears to be a
striking example of the general proposition that the ‘possibility of
communicative breakdown is an ever-present feature, if not indeed a
defining characteristic, of political discourse’.1 This polemical quality
was displayed with greater or lesser skill and greater or lesser con-
sciousness by most German political theorists. Carl Schmitt, one of the
most adroit polemicists, was even capable of recognising such skill in
his opponents, hence the praise offered by the authoritarian critic of
the Weimar Republic for the liberal author of the Weimar constitu-
tion, Hugo Preuss.2 As indicated above, Schmitt saw that polemic was
not just a defining quality of political discourse but was the defining
quality of the political. Yet Schmitt’s polemical practice assumed what
his aesthetics of violence denied, namely that, as Max Horkheimer put
it, ‘To address someone ultimately means to recognise him as the
future possible member of an association of free men’.3

It is consistent with this insight that the more extreme polemics
sought to deny it by excluding their opponents and their opponents’
ideas from the national community. Oswald Spengler’s denunciation
of them as the ‘internal England’ is one example of such a strategy. It
took on even more vicious form in the attempt to eradicate the names
of Jewish authors from the literature and discourse of the Third Reich.
Yet it was not only those who wanted to metaphorically, or literally,
exclude their opponents from the national community who invoked
the idea of a distinctively German tradition of political thought.
Indeed, from Preuss through to Jürgen Habermas, critics of this
tradition, however it has been defined, have invoked it precisely in
order to denounce it. The potential difficulty that this entails is
illustrated more clearly by Preuss, who had to deploy two arguments
which were ultimately inconsistent. On the one hand, he invoked a
tradition defined by the Obrigkeitsstaat in order to call for reform. On
the other hand, he disputed the claim of the critics of Weimar that the
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liberal and democratic constitution of that republic was un-Germanic.
A similar dilemma, albeit one involving far lower stakes, can be seen at
the beginning of the twenty-first century in Ernst Vollrath’s call for the
liberation of the concept of politics from the shackles of a German
state-centric tradition at the same time as he appealed to ideas of
German provenance for such an alternative.4

The only alternative to such dilemmas is to recognise that twentieth-
century German political thought was a fragmented tradition, held
together as much by polemical dispute as anything else. The inescap-
able, yet distorting, prism of the Third Reich is proof of that in two
ways. First, even among those within the Third Reich who more or
less enthusiastically supported the regime, consensus, including con-
sensus about how much of which part of the German intellectual past
had to be discarded, proved elusive. Second, and more important, the
‘Great Migration’ of German intellectuals into exile or emigration
proved that only their physical exclusion could even appear to main-
tain the fiction that they and their ideas were un-Germanic. Their
exclusion was the logical consequence of the ideological Sonderweg
whose roots can be traced back before 1914 but which became a flight
into the future only as the structures of the Obrigkeitsstaat shattered
amid the war and defeat of 1914–1918. At the same time, their
continued existence proved that the fiction of a single German concept
of the state, the nation and so on, was precisely that. Understanding
German political thought as polemically contested, treating assertions
about the German tradition, however it is construed, with suspicion, is
the best guarantee against lending unintended retrospective justifica-
tion to those who wanted to exclude their opponents, metaphorically
or literally, from that tradition

That does not entail denying the existence of terminology that
resists satisfactory translation, such as the Obrigkeitsstaat or the
Rechtsstaat, or of the recurrence of the title, Allgemeine Staatslehre,
that seems to embody what is peculiar and problematic in German
political thought. Nor does it mean concluding that the ‘unspeakable
‘‘state’’ ’ should be expunged from political vocabulary or that the
Allgemeine Staatslehre is nothing more than the illegitimate projection
of specifically German problems and experiences into a universal
category.5 Again, both the Third Reich and the experience of exile
suggest that those who invoke the concept of the state, or even the
‘state as such’, refer to something that at least in the modern era it
would be unwise to discard. Its value was evident to those who were
driven into a condition of statelessness and who could still see that the
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state that had exiled them was either a state in decay or possibly not a
state at all yet did not amount to the sheer chaos into which Max
Horkheimer thought it could descend.

Here, it is at least as arguable that specifically German problems
and experiences sharpened awareness of concepts and problems of
more general significance as well as provoking the desire to turn away
from them as part of a discredited past. Both intellectual polemic and
historical experience forced some German theorists to seize on one
aspect of these problems to the exclusion of others. Thus, Hans Kelsen
was driven by his antipathy to what he saw as state idolatry to
construe the state in terms of an hierarchy of norms. Conversely,
Hermann Heller insisted on the state as an organisation capable of
enforcing decisions when faced with the incipient dissolution of the
state in the Weimar Republic. Some hint of what it means when
neither law nor organisational unity are present was given by
Spengler’s effective dissolution of the state into an amorphous
atmosphere of command and obedience. The Third Reich provided
evidence of what that might look like in reality. The specific context of
their approaches is beyond doubt. So too is the broader significance in
a world of failed states, rogue states and kleptocracies that look more
like the protection rackets that Horkheimer saw as the archetypal
form of domination than anything that either Kelsen or Heller would
have recognised as a state.

One of the greatest difficulties presented by German political
thought in the twentieth century, apart from the obvious one of its
sheer range and complexity, is the combination of tradition and
modernity, continuity and discontinuity. The dead weight of the past
appeared in Franz Josef’s celebration of the monarchic principle, in the
shape of Preuss’s critique of the Obrigkeitsstaat and in Helmut
Plessner’s identification of Germany as the belated nation. Yet, as
Wilhelm Hennis observed, ‘Germany – at least intellectual Germany –
stands for the most radically modern since the beginning of the
nineteenth century’.6 By the beginning of the twentieth century,
modernity was manifest in the triumph of positive law and in the
criticism of it by the Free Law Movement. The crisis that buried the
Weimar Republic has been aptly described as a ‘crisis of classical
modernity’.7 At the end of the twentieth century, Jürgen Habermas
sought to rejoin law and radical democracy against the background of
what he described as a modernity ‘now aware of its contingencies’.8

Intellectual continuity was ensured by the enduring presence of
prominent figures at the beginning of the twentieth century, such as
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Max Weber and Georg Jellinek, as well as by the fact that the
biographies of many theorists stretched across the political fractures
in German political history. Discontinuity was ensured by the
socialisation of successive generations in radically different political
systems and by the pressure that those systems, including the changing
international order, exerted. This also meant that familiar arguments
drawn from early periods did not necessarily have the significance they
once did. Criticism of political parties or the rhetoric of power politics
on the international stage at the end of the twentieth century did not
have the same meaning that they did at the beginning of the nineteenth
century, in the era of the contested republics or in the Third Reich,
even if they sometimes met with responses that implicitly or explicitly
drew on analogies with those earlier periods.

It would be inappropriate, of course, to conclude from this that
earlier ideas are entirely context-bound. The modernity of German
thought at the beginning of the twentieth century makes such a
conclusion especially inappropriate. Weber’s account of the profes-
sionalisation of politics, Jellinek’s criticism of sovereignty as summum
imperium, summa potestas and Kelsen’s exposure of the myths of the
democratic order retain their relevance because of the more thorough-
going professionalisation of politics, because sovereignty no longer
has the self-evidence that it once did and because democracy was so
successfully re-established in the Federal Republic. Other ideas will
recur because they seem to address the anxieties of the twenty-first
century. Globalisation and European integration will feed anxiety
about national identity. As Josef Isensee’s comments indicated, the old
myth that democracies require greater social homogeneity than
authoritarian states which could guarantee unity through ‘authoritar-
ian compulsion’ is still in currency.9 Habermas’s fear that concern
about foreign intervention in the internal affairs of states could lend
some of Schmitt’s arguments a ‘fatal Zeitgeist appeal’ has proved all
too accurate.10 Understanding what part of Germany’s intellectual
history continues to be relevant and what should be discarded or
recalled purely as a warning has been a constitutive part of its
fragmented tradition of political thought. It will continue to be so.
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Glossary

Beamtentum: officialdom.

Bewegung: movement. It was used by the National Socialists to refer to the
SA and other ancillary organisations as well as the National Socialist
Party.

Bundestag: Federal Parliament.

Bürger: citizen or bourgeois. The fact that it can mean either has often been
seen as a problem.

Führerstaat: leadership state. It is typically associated with Hitler’s Germany.

Gefolgschaft: followership, that is, the followers of a leader understood as a
collectivity.

Gesetz: law, typically statute law.

Grossraumordnung: order of large spaces. It was used to refer to the order
established between continental blocs dominated by hegemonic powers.

Herrschaft: rule or domination. It can be used in contrast to coercive rule or
power (Macht) but also to emphasise the coercive nature of ruling.

kleindeutsch: ‘small German’, referring to the German state created in 1871
which embraced only part of the German population.

Macht: power.

Machtstaat: power state, typically a state competing for power with other
states.

Obrigkeitsstaat: authoritarian state. It is often associated with pre-1918
German states.

Parteienstaat: a state in which political parties rather than the executive or
civil service are predominant.

Parteienverdrossenheit: mood of discontent with political parties.

Polizeistaat: the police or policy state, that is, the state that intervenes
extensively in the affairs of its citizens with the purpose of their improve-
ment.
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Rechtsstaat: sometimes translated as rule of law, though the concept is often
explicitly distinguished from the Anglo-Saxon concept of the rule of law
and seen as a concept specific to German constitutional thought.

Reich: empire.

Sonderweg: special road. It is typically used to refer to German departure
from the supposedly normal political and constitutional development of
Britain and France in the nineteenth century. The concept itself and its
chronological reference points are disputed.

Sozialstaat: social state. It often has a broader meaning than welfare state
(Wohlfahrtsstaat), though some critics have assimilated the two terms.

Verfassung: constitution.

Volk: people or nation. It can have racial connotations, though the concept
of the Volk can also be explicitly contrasted with the concept of race
(Rasse).

Völkerrecht: international law.
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Friedrich, Carl J. (1901–84) is most well known for his concept of totalitar-
ianism.

Gablentz, Otto-Heinrich von der (1898–1972) was involved in the resistance
to the Third Reich. He promoted the development of political science in the
Federal Republic.

Gehlen, Arnold (1904–76) was a proponent of an empirically orientated
philosophical anthropology.

Gierke, Otto von (1841–1921) was an influential critic of Paul Laband.
Grewe, Wilhelm (1911–2000) specialised in international law and served in

the Foreign Office of the Federal Republic.
Grimm, Dieter (b. 1937) is a jurist and was a member of the Federal

Constitutional Court (1987–99).
Günther, Hans F.K. (1891–1968) was a prophet of the Nordic idea.
Häberle, Peter (b. 1934) is a jurist who was heavily influenced by Rudolf

Smend. He has frequently invoked Karl Popper’s idea of the open society.
Habermas, Jürgen (b. 1929) is the most eminent philosopher of the Federal

Republic. He has played a highly prominent role in public controversies.
Hayek, Friedrich (1899–1992) was an economist. He had left his native

Austria for England before the turn to authoritarianism. Even later in life,
he insisted his mind had been shaped by these two countries. His The Road
to Serfdom has been compared to John Stuart Mill’s On Liberty, but it also
exhibits the influence of Carl Schmitt.
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Huber, Max (1874–1960) was a Swiss jurist and member of the Permanent
Court of International Justice (1922–30). He was an early proponent of
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1937. His book, The Question of German Guilt (1946), has had an
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on Max Weber. His theory of the state remains a standard reference point.

Jung, Edgar J. (1894–1934) was an adviser to Chancellor Franz von Papen.
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Jünger, Ernst (1895–1998) was a veteran of the First World War, novelist
and right-wing publicist.

Kaufmann, Erich (1880–1972) was a jurist and critic of legal positivism in
the Weimar years.
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Pernice, Ingolf (b. 1950) is a jurist who has worked for the European

Commission.
Piloty, Robert (1863–1926) was a jurist and founding editor of the Yearbook

for Public Law (1907) along with Georg Jellinek and Paul Laband.
Plessner, Helmut (1892–1985) was a philosophical anthropologist. He was

an exile in the Netherlands.
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Pollock, Frederick (1894–1970) was a political economist and member of
the Institute for Social Research.

Popper, Karl (1902–94) was a philosopher of science. He was born in the
Habsburg Empire. His book The Open Society and its Enemies (1945)
became a standard reference for critics of totalitarianism.

Preuss, Hugo (1860–1925) was a liberal jurist. He drafted the constitution of
the Weimar Republic.

Preuss, Ulrich (b. 1939) is a jurist and has been a member of the Bremen State
Court of Justice since 1992.

Radbruch, Gustav (1878–1949) was a legal positivist and democrat. His
reassessment of positive law in 1946 is referred to simply as Radbruch’s
formula. He was Minister of Justice in 1923.

Rauchhaupt, Friedrich Wilhelm von (1881–1989) specialised in inter-
national and comparative law.

Redslob, Robert (1882–1946) was a jurist.
Renner, Karl (1870–1950) was a Marxist and Chancellor of the Austrian

Republic in 1918–20 and President in 1945.
Ridder, Helmut (b. 1919) is a jurist.
Ritter, Gerhard A. (b. 1929) is a political scientist.
Rohrmoser, Günter (b. 1927) is a philosopher and neo-conservative publicist.
Röpke, Wilhelm (1899–1966) was an economist. He went into exile in

Turkey and Switzerland.
Rosenberg, Alfred (1893–1946) was a National Socialist and ran the party

office for foreign affairs. He was appointed Minister for the Eastern
Occupied Territories in 1941. After trial at Nuremberg, he was executed.

Rosenberg, Werner (n.d.) was a justice of the court.
Sauer, Wilhelm (1879–1962) was an eclectic jurist whose enthusiasm for the

Third Reich faded.
Schäffle, Albert (1831–1904) was a political economist and sociologist.
Scheler, Max (1874–1928) was a philosopher and pupil of Rudolf Eucken.

Scheler developed a materialist ethic of value that influenced some pro-
ponents of value-orientated jurisprudence.

Schelsky, Helmut (1912–84) was the most widely read sociologist in Germany
in the 1950s and 1960s.

Scheuner, Ulrich (1893–1981) was ambivalent towards the Third Reich. He
was a highly respected theorist of the state in the Federal Republic.

Schmitt, Carl (1888–1985) was a jurist and adviser to Chancellors Kurt von
Schleicher and Franz von Papen. His prominence among jurists in the
Third Reich was undermined by a dispute with the SS.

Schmoller, Gustav (1838–1917) was a political economist and founder of the
Association for Social Policy (1872) which promoted social reform.

Schöllgen, Gregor (b. 1952) is an historian and commentator on foreign
policy.

Schwarz, Hans-Peter (b. 1934) is an historian and political scientist.
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Schwarzenberger, Georg (1908–91) specialised in international law. He
emigrated to England.

Simmel, Georg (1858–1918) was a sociologist.
Sloterdijk, Peter (b. 1947) is a highly controversial philosopher and

publicist.
Smend, Rudolf (1882–1975) was a jurist whose position in the Weimar years

is disputed but who has often been presented as the main protagonist of
Carl Schmitt and his students.

Sombart, Werner (1863–1941) was an economist and sociologist, a pupil of
Gustav Schmoller and friend of Max Weber.

Sommer, Walter (1893–1946) was a jurist and committed National Socialist.
Sontheimer, Kurt (b. 1928) is a political scientist who was influenced by

Ernst Fraenkel. His Antidemokratisches Denken in der Weimarer Republik
(1962) became the standard work on the topic.

Spaemann, Robert (b. 1927) is a philosopher and a vigorous critic of the
stream of thought represented by Jürgen Habermas.

Spann, Othmar (1878–1950) was Austrian corporativist. His main political
work is The True State (1921).

Spengler, Oswald (1880–1936) was best known for his Decline of the West
(1918–22).

Sternberger, Dolf (1907–89) played a major role in the development of
political science after 1945.

Stier-Somlo, Fritz (1873–1932) was a jurist who welcomed the advent of
democracy with the Weimar Republic.

Stolleis, Michael (b. 1941) is a legal historian.
Strauss, Leo (1899–1973) was a political philosopher. He emigrated to

America.
Stürmer, Michael (b. 1938) is an historian and was an adviser to Chancellor

Helmut Kohl in the 1980s.
Thoma, Richard (1874–1957) was a positivist and defender of the Weimar

Republic.
Tönnies, Ferdinand (1861–1936) was a sociologist most widely known for

his Community and Society (1887).
Treistchke, Heinrich von (1832–96) exerted great influence through his

lectures on politics.
Triepel, Heinrich (1861–1946) was a jurist with wide-ranging interests.
Troeltsch, Ernst (1865–1923) was an historian of religion.
Verdross, Alfred (1890–1980) was an Austrian jurist and pupil of Hans

Kelsen. He later turned to natural law.
Voegelin, Eric (1899–1973) was sympathetic to the authoritarian govern-

ment in Austria (1934–8). He narrowly escaped the Gestapo in 1938 and
fled to America via Switzerland.

Vollrath, Ernst (1932–2004) was a political theorist strongly influenced by
Hannah Arendt.
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Wagner, Adolf (1835–1917) was an economist and advocate of state
socialism.

Walz, Gustav Adolf (1897–1948) wrote extensively on international law in
the Third Reich.

Weber, Alfred (1868–1958) was an economist and sociologist. He was the
brother of Max Weber.

Weber, Max (1864–1920) is better known as a sociologist, but his interest in
the theory of the state is increasingly recognised.

Weber, Werner (1904–76) was a pupil of Carl Schmitt but distanced himself
from Schmitt. He was not related to Max and Alfred Weber.

Willms, Bernhard (1931–91) was heavily influenced by Carl Schmitt.
Zorn, Philipp (1850–1928) was a conservative jurist and member of the

delegation to the Hague Peace Conference (1899).
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verlag.

Adorno, Theodor W. (1970), Erziehung zur Mündigkeit, Frankfurt am
Main: Suhrkamp.

Alexy, Robert (1989) [1978], A Theory of Legal Argumentation, Oxford:
Clarendon.

Alexy, Robert (2002) [1986], A Theory of Constitutional Rights, Oxford:
Oxford University Press.
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Ausgewählte Schriften, Heidelberg: Müller.

Haberman, Gerd (1997), Der Wohlfahrtsstaat. Die Geschichte eines Irrwegs,
Berlin: Ullstein.

Habermas, Jürgen (1974), Theory and Practice, London: Heinemann.
Habermas, Jürgen (1976) [1973], Legitimation Crisis, London: Heinemann.
Habermas, Jürgen (1981), Kleine Politische Schriften, Frankfurt am Main:

Suhrkamp.
Habermas, Jürgen (ed.) (1984a) [1979], Observations on ‘The Spiritual

Situation of the Age’, Cambridge, MA: MIT.
Habermas, Jürgen (1984b) [1981], The Theory of Communicative Action,

vol. 1, London: Heineman.
Habermas, Jürgen (1985), Die neue Unübersichtlichkeit, Frankfurt am
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Herz, John H. (1984), Vom Überleben, Düsseldorf: Droste.
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Tübingen: Mohr.
Weber, Max (1951), Gesammelte Aufsätze zur Wissenschaftslehre, 2nd edn,
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Schäffle, Albert, 26–7, 226
Scheler, Max, 38, 42, 226
Schelsky, Helmut, 9, 137–9, 142, 169,

171, 173, 226
Scheuner, Ulrich, 98, 141, 157, 182,

226

Schmitt, Carl, 2–3, 12–13, 43–4, 58–9,
62–3, 70–3, 75–6, 79, 86, 88–92,
97–102, 117, 126, 139–41, 143–4,
156, 175, 177, 196, 199, 213, 216,
226

Schmoller, Gustav, 44–5, 226
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