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CHAPTER 1

The Reproductive Rights Debate in the Age
of Human Rights

1 INTRODUCTION

In June 2014, the Supreme Court handed down their ruling in Burwell
v. Hobby Lobby, a case involving a challenge to the 2010 law, the Patient
Protection and Affordable Care Act (PPACA, which will here-in after
be referred to as ACA). For-profit corporations challenged the require-
ment that health insurance plans with prescription coverage include all
Food and Drug Administration (FDA)-approved forms of contracep-
tion. These corporations argued that this mandate violates the protec-
tions of religious liberty established in the free exercise clause of the
First Amendment and the Religious Freedom Restoration Act (RFRA).
The court ruled in favor of the plaintiffs, finding the requirement was
a violation of federal law, because it created a substantial burden on the
religious beliefs of the corporate entities in question. The ruling opens
the possibility for further restrictions on abortion that are based on the
protection of individuals’ right to religious liberty. Thus, although the
case focused specifically on the employer mandate, many in the pro-life
movement view this ruling as a victory in their struggle to limit—and
eventually eliminate—the right to abortion.

The debate over abortion has always included discussion of the rights
of third-party actors who are secondary in the procedure itself; the right
of medical professionals to refuse to participate in abortion or abortion-
related services had been established since the 1970s. Specifically, the
Church Amendment was adopted in 1973, prohibiting government
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2 REPRODUCTIVE RIGHTS IN THE AGE OF HUMAN RIGHTS

officials from requiring physicians to perform abortion or sterilization based
upon moral or religious objections to the practice. Further, restrictions
on public funding for abortion were also first enacted during the 1970s,
with the first prohibition on government funding for abortion passed in
1976. The Hyde Amendment, attached to the 1976 spending bill for the
Departments of Labor, Health and Human Services, and Education, pro-
hibited funding for abortion, primarily affecting Medicaid programming.
Both conscience clauses and funding restrictions on abortion continue to
be enacted at both the federal and state levels. Furthermore, both types of
policies have greatly expanded over time in terms of the effect and breadth
of the protections and restrictions imposed.

These two types of public policies have proven to be the most effective
means for restricting or limiting access to abortion, particularly at the fed-
eral level. Nevertheless, until the case of Hobby Lobby, the pro-life strategy
rarely focused on the rights of third-party actors. Prior to the Hobby Lobby
case, the pro-life movement centered its attention on the rights of the
fetus and the rights of women, the two subjects involved in the abortion
procedure. In advocating for fetal rights, the primary focus and intent
of the pro-life movement has been to eliminate access to abortion and
secure the overturning of the decision in Roe v. Wade. This strategy, based
upon the belief in the sanctity of life and the assumption that life begins
at the moment of fertilization, represented the central focus of the move-
ment until the mid-1990s. The failure to secure this goal—the complete
elimination of the right to abortion—as well as the inability to produce
any substantial change in public opinion regarding abortion led to the
adoption of a new strategy. This new strategy focuses on women’s rights
and well-being, arguing that abortion physically and emotionally harms
women. As a result, this strategy focuses on limiting access to abortion
rather than eliminating it altogether. The development of the women-
centered strategy has demonstrated that the pro-life movement is adaptable
to changing circumstances and contexts, using new arguments and strategies
to promote their cause.

The passage of the ACA in 2010, and the Hobby Lobby ruling in
2014, led to the adoption of new strategy by the pro-life movement,
which complements the fetus-centered and women-centered strategies.
This latest strategy advocates for the rights of third-party actors such as
employers, with a special focus on the argument of religious liberty. As
such, the ruling in Hobby Lobby introduces two main changes into the ear-
lier pro-life discourse and its related public policy. First, the ruling shifted
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attention from rights that were traditionally at the heart of the debate
over reproductive choices—such as the right to life, women’s liberty and
autonomy, and reproductive rights—to religious liberty. Specifically, both
the fetus-centered and women-centered discourses aimed to change peo-
ple’s opinion on abortion through emphasis on the sanctity of life as well
as the harm abortion causes women. The focus on freedom of religion,
however, shifts the argument away from the debate over the meaning and
implications of abortion; in this case, supporting the pro-life movement
does not require people to oppose abortion, only to agree that individuals
have the right to freedom of religion, or, more generally, freedom from
government control. In addition to the changing argument, the focus
on religious liberty also represents a shift in pro-life strategy; while the
movement has historically been driven by religious adherents who believe
in the sanctity of life because of biblical dictates, the movement as a whole
has worked to minimize the use of religious arguments, particularly in
their public campaigns and fetus-centered discourse. Including religious
liberty as a right that is violated during the course of an abortion adds to
the issues that are part of the debate over reproductive rights, while also
allowing the pro-life movement to further distinguish their work from
that of the pro-choice movement.

Second, this ruling introduces a new set of actors in need of protection
in the practice of abortion. Initially, the pro-life movement focused solely
on the protection of the fetus, placing the movement in opposition to the
pro-choice movement, which advocates for women’s reproductive choice
and autonomy. This fetus-centered discourse often defined women as the
source of the threat, situating them in direct conflict with the fetus that
needs to be saved. Through subsuming women’s rights and health within
their discourse in the 1990s, the pro-life movement was able to address
the critique of pro-choice activists, as well as others who demanded that
women’s complex decision-making process is taken seriously. With the
Hobby Lobby ruling, the pro-life movement expands the participants they
will protect, adding employers to the other third party actors they aim to
protect. This new group is unique in the subjects it adds to this debate;
while the fetus, the mother, as well as health-care professionals are all
directly involved or play a role in the procedure in some way or another,
employers do not have a direct or active role in the abortion process.
Therefore, their inclusion as third-party actors significantly broadens the
range of participants whose rights need to be considered in this debate; it
now includes persons with religious objection to abortion.
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As this account shows, the pro-life movement has expanded the claims
made and subjects it protects, creating a complex and broad pro-life
strategy that is more inclusive now than ever. These shifts and transitions
are quite unusual in the abortion debate as the pro-choice movement is
often criticized for its stagnant and unchanging arguments (Calmes 2014;
Eckholm 2011; Loonan 2003). At the same time, the pro-life movement
has been able to remain relevant, maintaining its support despite the shift
within the American public toward greater acceptance of libertarian posi-
tions, such as support for same-sex marriage and the legalization of drugs
(Leonhardt and Parlapiano 2015). Within this context, this book exam-
ines the evolution of the pro-life movement’s strategy from the post-Roe
v. Wade era through the Burwell v. Hobby Lobby ruling in 2014, to reveal
the ways in which this movement has remained effective. Through analysis
of the evolution of the pro-life discourse and public policy outcomes con-
cerning access to abortion, this project provides three main contributions
to the existing research on reproductive rights in particular, and right-
wing politics in the USA in general.

First, this book traces the development of the pro-life strategy, ana-
lyzing its relationship to and use of the human rights framework and
arguments. From 1973 to 2015, we argue, the pro-life strategy can be
divided into three separate time periods, each with a focus on different
subjects in need of protection, either by the state—as in the case of the
fetus and women—or from the state, as in the case of medical pro-
fessionals, taxpayers, or employers. This shift in discourse—from one
that focuses on protecting the fetus to one that protects the rights of
women, and then employers and their right to religious freedom—rep-
resents an expansion of the number of subjects with rights-based claims
in the debate over reproductive rights. By using these discourses or
rights-based claims to complement—rather than replace—each other,
the pro-life movement has increasingly gained public support through
representing and advocating for the various participants directly and
indirectly involved in the procedure itself. Understanding the devel-
opment of the pro-life discourse within the framework of the human
rights discourse explains both the justification of these arguments and
the increasing legitimacy surrounding the claims offered by the pro-life
movement.

The second contribution of this project is the analysis of the rela-
tionship between this pro-life discourse and public policy outcomes.
This examination demonstrates that the shift in discourse has been shaping
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public policy outcomes, as well as, in some instances, conflicting with
existing pro-life policies. The fetal rights discourse, predominant in
the 1970s and 1980s, continues to be one of the most commonly
used strategies today. However, it has resulted in few political gains
for the movement, and has had little effect on public opinion regard-
ing abortion. This failure led to the shift in focus to women’s rights
and health concerns in the mid-1990s, an approach that resulted in
greater political success for the pro-life movement. However, while
these victories were manifested in policies that place various barri-
ers or impediments to women’s access to abortion, they were neither
designed, nor able, to prohibit the practice altogether. This gradual,
incrementalist approach created tension within the pro-life move-
ment, corresponding to the conflict and tension present within the
conservative movement; the shift toward protecting and promoting
women’s rights resulted in policies that require greater government
intervention and oversight, an approach at odds with the libertarian
faction of the GOP. However, while the policy was highly conservative
in nature, the public discourse on women-centered issues often com-
bined libertarian and conservative arguments. The final discourse, or
the claims raised in Hobby Lobby, introduces new actors to the debate,
yet a familiar, libertarian discourse remains. These arguments focus on
limiting government intervention in reproductive matters, or keeping
the government from mandating insurance coverage of contraception.
However, while this latest discourse is clearly libertarian, abortion-
related public policy during this time period reflects both libertarian
and conservative ideals.

The third contribution of this project is the analysis of the current
tension within right-wing politics, through an examination of the case
of the pro-life movement. We argue that the Hobby Lobby case and the
discourse and policies that follow from it are representative of the ten-
sion—and at times, seemingly a split—within the GOP between the
conservative and libertarian bases. The libertarian elements of this most
recent pro-life discourse are at odds with the previous legislative devel-
opments and general approach to public policy, which follows a more
conservative understanding of government intervention and regulation
of abortion. As such, this analysis identifies possible directions the GOP
may take to resolve this tension. Thus, this examination of the pro-life
movement serves as a litmus test for the future direction of right-wing
politics in the USA.
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2  METHOD

The analysis of the pro-life movement offered in this book is based on two
types of data: one focuses on the pro-life discourse, and the second on
pro-life public policy. The combination of these two sources allows this
research to analyze the type of arguments used by pro-life activists, the
legislative focus of pro-life legislators, as well as the relations between the
pro-life discourse and legislation in the abortion debate. The use of both
qualitative and quantitative methods provides for both descriptive and
numerical analyses of discourse and public policy outcomes (King et al.
1994). Through the use of both approaches, this research introduces an
in-depth, rich contextual analysis of the pro-life movement as well as a
systematic understanding of broader trends and outcomes in the pro-life
movement and public policy, more generally.

In this case, the data collected through discourse analysis is used in
combination with data on the legislative efforts at the federal and state
levels from 1973 to 2015. Each of these types of data was collected sepa-
rately, highlighting a different aspect in the pro-life strategy. While the
definition of discourse analysis changes according to the discipline and
question examined (Van Dijk 1985; Schitfrin et al. 2008), the term “dis-
course analysis” refers to the study of language in use, focusing on the
content of the language being used—the themes and issues—rather than
an in-depth analysis of the structure and grammar of the language. The
use of discourse as a base of evidence introduces data that is complex, and
hard to classify, but nevertheless is able to highlight political interaction
(Chilton and Schiftner 2002). The aim of this analysis is to reveal the way
in which on-the-ground activists as well as leaders of the pro-life move-
ment explain and justify the pro-life position. Therefore, the analysis of
different sources focuses on the framing of the issues by the pro-life move-
ment, highlighting especially the type of justifications that are used—and
ignored—throughout the decades.

The analysis of the discourse is based on data collected from several dif-
ferent sources. First, the data comprises all newspaper items that include
the terms “abortion” and “pro-life,” including articles, letters to the editor,
and advertisements that were published in The New York Times between
1973 and 2015, and in The Washington Post between the years 1977 and
2015.' Following these criteria, the database contains 1933 articles from

'"The data does not include The Washington Post publications between the years 1973 and
1976 due to limited access. The data includes articles published until June 30, 2015.
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The New York Times, and 2106 articles from The Washington Post? After
examining all these items, the researchers identified those articles that
contained pro-life discourse: 259 discourse pieces in The New York Times
(accounting for 13 % of all the pieces found in the newspaper), and 479 in
The Washington Post (23 %), as seen in Table 1.1. These discourse pieces all
include either some statements by pro-life supporters and activists during
interviews, demonstrations, and speeches or summaries of such statements
by the journalist. In the cases that the piece was written by a pro-life sup-
porter to promote the pro-life mission—either as a letter to the editor
or as an opinion piece—the entire piece was analyzed as discursive. The
discourse pieces were classified according to two main categories: fetus-
centered and women-centered discourse.?

The examination of the fetus-centered discourse reveals that the pro-
life movement uses four main justifications to argue against abortion.
The first two establish the claim regarding the sanctity of the life of the
fetus, first using moral arguments—including religious ones—and second,
using scientific data as proof that the fetus is a human being. The third
fetus-centered argument is that abortion needs to be understood as the
Holocaust or an act of genocide, including a comparison between abor-
tion and slavery. This justification emphasizes the extreme and institution-
alized nature of abortion, as well as the inability of society to recognize the
immoral nature of the practice today, though it will be recognized in the
future. The fourth justification frames the rights of the fetus in opposition
to the rights of the mother, thus emphasizing the role of pro-life move-
ment in defending the fetus. The second stage of the discourse is the

Table 1.1 Pro-life arguments in The New York Times and Washington Post

Year Fetus-centered Women-centered Total (%)
arguments (%) arguments (%)

1973-1994 263 (79.0) 69 (21.0) 332 (100.0)

1995-2015 326 (68.0) 152 (32.0) 478 (100.0)

Total 589 (73.0) 221 (27.0) 810 (100.0)

2In general, The Washington Post published more items on this issue, and has a higher
percentage of items that include references to the pro-life discourse. However, since the
analysis of the newspapers is used to better understand the pro-life discourse as it appears in
the mainstream media, the data from both newspapers is often presented together.

3During this period, there was very little discourse in the newspapers that focused on the
interests of third-party actors. This issue is introduced and examined in Chaps. 4 and 5.
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women-centered approach, emphasizing the health and emotional risks
for women. The examination of the women-centered discourse reveals the
use of three primary arguments against abortion: the inability of women
to consent to abortion because of coercion, lack of knowledge, as well as
the natural connection between her and her child; the emotional toll of
abortion, which causes regret as well as post-abortion syndrome (PAS);
and the health risks associated with abortion, such as in the case of breast
cancer.* While a few discourse pieces do not refer to any of these subcat-
egories, most of them include discussion of more than one subcategory.
Therefore, the total of the justifications and subcategories discussed in
this book is higher than the number of discourse items that appear in the
newspapers.

The second dataset examined in this book is the discourse used in
current websites of pro-life organizations. The websites analyzed were
identified between January and February 2015, using the search engine
Google, and employing the search terms “pro-life” and “organization,”
as well as snowball sampling, which includes websites referred to by other
pro-life organizations’ websites. The final dataset includes 152 websites,
excluding local organizations as well as regional chapters of larger pro-life
organizations. The analysis of these websites is based on the reading of
all the webpages—which often include the organization’s mission state-
ment, FAQs, fact sheets, and related scientific articles—and classifying the
justifications that appear in the websites. All the websites were classified
using the following categories: fetus-centered—including the catego-
ries of religious argument, references to the Holocaust and genocide, as
well as race—and women-centered, including the categories of informed
consent, emotional trauma, regret of women and men, and health risks.
Other categories include a focus on research, the use of human rights dis-
course, after-abortion focus, and the use of fetal imagery. In the attempt
to map the organizations, the data also includes information about the
type of strategy used, the year when the organization was founded, and
other issues that the organization focuses on, if any such issues are pres-
ent. This classification provides the quantitative data, while specific quotes

*As will be further discussed in Chap. 3, these scientific claims are often rejected by many
in the scientific community, who argue that research finds that abortion rarely leads to feel-
ings of regret and emotional harm (Charles et al. 2008), and that induced abortion does not
increase the risk of breast cancer (Collaborative Group on Hormonal Factors in Breast
Cancer 2004; Jasen 2005).
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and statements provide the qualitative data utilized in this project. Unless
directly stated, the quotes that appear in the book, from the websites,
newspapers, as well as other primary sources, represent a common claim
or argument, rather than unique or rare point.

Unlike the newspaper items, the analysis of the websites introduces the
contemporary pro-life discourse, highlighting the most recent develop-
ments in the pro-life strategy and its manifestation over the past few years.
In addition, since most of these websites are meant to convince pregnant
women and the general public to accept and adopt these pro-life sen-
timents and beliefs, they often contain an elaborate description of their
overall claims, and numerous references to research, religion, or any other
information that might influence people’s opinion on abortion. Further,
the intent of these websites—appealing to pro-life supporters as well as
those who are still on the fence—results in more developed arguments
regarding the pro-life mission. Thus, the websites provide a significant
amount of information regarding the pro-life discourse today, which com-
plements the analysis of the newspaper items that shed light on the histori-
cal developments of the pro-life strategy.

Out of the 152 websites surveyed, most included some reference to
fetus-centered arguments or women-centered arguments against abor-
tion, while almost half addressed both arguments, as seen in Table 1.2. A
minority of these websites does not include references to either of these
two arguments.

The analysis of pro-life public policy is based on a dataset that includes
federal- and state-level public policy, from 1973 to 2015. All federal bills

Table 1.2 Pro-life websites

Pro-life  Fetus-centered ~ Women-  Both fetus-centered Neither Addresses issues
websites  arguments centered and women-  fetus-centered nov  other than
arguments  centered arguments  women-centered abortion
arguments
152 109 (72 %) 103 (68 %) 71 (47 %) 10 (6.5 %)* 21°

‘In most of these cases, the organization’s mission is to promote the rights of fathers in the abortion
debate

"These organizations are divided into two distinct groups. The first are pro-life as part of their “Seamless
Garment” approach, which values life and thus also opposes the death penalty as well as calling for human rights
protections. The second are organizations that are part of the Christian Right—groups that support traditional
family values and oppose gay marriage, the legalization of marijuana, school prayer, and stem cell research
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proposed and enacted during this time period were identified through
the Library of Congress’ website, using the search terms “abortion” and
“fetus.” All proposed bills, amendments, and resolutions are included in
the dataset without distinction according to the format of the proposal,
as it is the content of the measure rather than its effect or practical impli-
cations that is under review at present. Given the magnitude of policies
coming out of state legislatures, only enacted measures are included in
the analysis, while at the federal level, all proposed and enacted measures
are included. State policies were primarily identified through the reports
Who Decides? authored by NARAL Pro-Choice America and published on
an annual basis. The search engine Westlaw was also utilized to confirm
any inconsistencies or missing data in the reports. Finally, the Guttmacher
Institute’s policy briefings were used to identify the most recent devel-
opments in abortion-related state law.> Any inconsistencies between the
NARAL and the Guttmacher Institute’s reports were checked in Westlaw
to confirm the accuracy of the data.

Both federal and state legislation have been classified according to the
primary party protected or affected by the law, namely the fetus, women,
or third-party actors such as health professionals or taxpayers. Although
there are numerous policies and laws that invoke more than one constitu-
ent or actor with interests in abortion, each is classified based upon the
actor that is the primary focus of the legislation. Within each of these
three categories, laws are further classified by the issue area or type of
policy implemented, as seen in Table 1.3. Finally, each policy is coded as
pro-life or pro-choice/neutral. Any measure designed to prohibit, limit,
or restrict access to abortion, abortion facilities, or information regarding
abortion has been labeled pro-life. This includes, for example, policies that
attempt to establish the right to life at the moment of conception as well
as those that place medically unnecessary requirements on accessing abor-
tion. Conversely, pro-choice policies include all the measures that seek to
maintain women’s access to abortion either through legal access to the
procedure itself or by providing resources to assist women in procuring
abortion when needed.

From 1973 to 2015, 1399 abortion-related measures were proposed
in Congress. Congressional activities on abortion measures were highest

>The Guttmacher Institute is a nonprofit organization which operates primarily to provide
research and public education on reproductive health issues in the USA and abroad
(Guttmacher Institute Website 2015).
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in the first few years following the 1973 ruling in Roe, and declined over
time. From 1973 to 1994, 794 measures were introduced at the con-
gressional level, 709 (89 %) of which were pro-life. A total of 524 were
introduced from 1995 to 2014, of which 401 (77 %) were pro-life. In the
year following the decision in Hobby Lobby, 48 measures were introduced,
with 42 (88 %) pro-life in nature. At the state level, from 1973 to 2015,
1843 abortion-related laws were passed, with 407 laws enacted from 1974
to 1994. Of the 407 laws, 347 (85 %) were pro-life. In the second era
examined, 1385 laws were passed at the state level, and 835 (60 %) were
pro-life. In the year following Hobby Lobby, 51 state abortion-related laws
have been passed, all of which were pro-life (Table 1.4).

3 ReprrODUCTIVE RIGHTS IN THE AGE
oF HuMAN RIGHTS

Pro-life strategy, and its development since Roe, has had a role in many
of the political and social debates in the past four decades, including,
for example, conflict over life and death, the autonomy of women, and
the limits of government intervention. While the effects of this strat-
egy have been numerous, this book focuses specifically on three issues:
first, the concept of human rights, and especially the types of rights and
protections that are included within human rights; second, the changing
understanding of reproductive rights, including the approach to women’s
autonomy and subjectivity; and, finally, the nature of right-wing politics,
focusing primarily on the tension between conservatives and libertar-
ians within the GOP. The shifting strategies of the pro-life movement,
we argue, have significantly impacted these three issue areas, changing
their definition, application, and scope. These three themes are analyzed

Table 1.4 Federal (proposed and enacted) and state (enacted) legislation,
including pro-life and pro-choice policy

Total 19731994  1995-2014  2014-2015

Federal-proposed and -enacted laws 1366 794 524 48
—Pro-life 1152 709 401 42
—Pro-choice 214 85 123 6
State-enacted laws 1843 407 1385 51
—Pro-life 1233 347 835 51

—Pro-choice 610 60 550 0
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throughout this work, tracing their development in light of the pro-life
movement’s strategy. The next section introduces these three categories,
beginning with an overview of the human rights discourse.

Human Rights

The debate over abortion is, at least partly, a debate about human rights;
it is a debate over who counts as human, whose human rights take prece-
dence over another’s, and what rights are included under the definition of
human rights. In this debate, both the pro-life and pro-choice movements
introduce different answers to these questions. On the one side stands the
pro-choice movement, which in general does not accept the claim that the
fetus is an autonomous and full human being deserving of the same legal
protections citizens possess, thus, calling for the prioritization of women’s
control over their reproductive rights over the rights of the fetus. On the
other side stands the pro-life movement, which first and foremost argues
that the fetus is a human being, with a significant proportion of the move-
ment claiming that personhood starts from the moment of conception.
Thus, society is required to prioritize the fetus’ right to life over other
rights of mothers, which are less basic and fundamental than the right to
life. While this is the classic framing of the abortion debate, the pro-life
approach and use of human rights claims are not limited to the argument
that the fetus is a human being and, thus, should not be aborted. Instead,
as the analyses of the pro-life strategies reveal, the pro-life movement claims
to defend also the rights of mothers, as well as the rights of third-party
actors. In their arguments, they often emphasize rights-claim discourse in
general, and human rights justification in particular. The use of this dis-
course situates the pro-life argument within a long tradition of protecting
human rights, thus increasing the legitimacy and support for its mission.
The idea that human rights need to be protected and respected is widely
accepted today. Despite being a modern and abstract concept, “human
rights have become ‘a fact of the world” with a reach and influence that
would astonish framers of the international human rights project” (Beitz
2011: 1). The significant popularity and legitimacy of the concept of
human rights has resulted in an increase in the number of transnational
institutions focusing on the protection of human rights, as well as cases of
international intervention that are meant to stop human rights violations.
The “age of human rights,” however, is not only influencing the way inter-
national and domestic institutions operate or the focus of policy. It is also
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redefining the human rights discourse as a substitute for all other moral or
ethical discourses. Thus, human rights arguments “represent a partial state-
ment of the content of an ideal of global public reason, a broadly shared
set of values and norms for assessing political societies both separately and
in their relations” (Cohen 2004: 195). Within this context, the argument
that an act is a human rights violation may bring broader attention to
this event, as well as legitimacy to the fight against this act that is defined
as immoral. However, while the concept of human rights is a manifesta-
tion of current understanding of “good” and the “good society,” rights
are specific and detailed, rather than abstract (Henkin 1990). Therefore,
instead of being merely a statement of intent or preference, human rights
need to be specific enough to provide guidelines for action.

While these traits of the human rights regime—especially the extensive
use of human rights discourse around the world, the shared institutions,
and the moral dimension of the human rights claims—seem to promote
a shared understanding of the concept of human rights, the human rights
discourse is used by diverse groups, regimes, and individuals, for making
and legitimizing different claims about justice (Donnelly 2007; Douzinas
2000; Haule 2006; Mendus 1995).¢ This fact reflects the wide disagree-
ment about the content, as well as ranking, of different human rights. This
disagreement is particularly problematic in the “age of human rights,”
since the legitimacy that this concept enjoys leads many to use the con-
cepts in innovative—and even contradictory—ways. This kind of use is
often done without any attempt to first establish some shared moral val-
ues or definitions of what constitutes a human right (Haule 2006). At
the heart of the disagreement about the concept of human rights is the
question of what rights or acts should be thought of as human rights.
Specifically, much of the debate focuses on whether human rights include
only what is necessary for a minimum standard of living—such as life,
and basic protections to ensure freedom—or do human rights include a
broader list of rights, as those that appear in the Universal Declaration of
Human Rights (UDHR) and other international and regional conven-
tions (Benhabib 2008). As a result of this disagreement and of the wide-
spread use of human rights claims, many of these human rights claims are

®The extensive use of the discourse of human rights does not correlate with less human
rights violations. Rather, the twenty-first century has been characterized by more violence,
genocides, and human rights violations than any period in history (Douzinas 2000; Haule
2006).
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incompatible. The abortion debate is one such example; two opposing
groups, which use human rights discourse, fiercely debate the question of
whose rights need to be protected, and what rights are included under the
human rights concept (Haule 2000).

Another example of a debate between two groups that use the human
rights discourse is the tension between universalism and cultural relativ-
ism. On the one side of this debate is the argument for the universality of
human rights; it reflects the assumption that not only all human beings
have equal rights to access human rights, but also these rights need to
be the same ones. The universality of rights, some argue, promotes and
protects the concept—as well as application—of human rights (Donnelly
2007; Henkin 1990). On the other side is the argument regarding the
need to respect cultural relativism within the human rights regime. This
respect is especially important in the fight against attempts of some to use
the universalistic human rights discourse as means of oppression and impe-
rialism (Cowan et al. 2001; Donnelly 2007; Habermas 1998; Haule 20006;
Goodhart 2008). While some argue that the use of the terms “universal-
ism” and “relativism” limit the discussion by framing them as dichoto-
mous, others approach this debate by focusing on the different agents who
are the subject of these rights; individuals (Henkin 1990; Mendus 1995),
communities, or any combination of the two (Donnelly 2007; Kymlicka
1996). The UDHR, as well as other treaties, does not provide an answer
to this debate; while its language promotes a universal understanding of
rights, some of the rights that are included—such as dignity, respect, and
equality—may have different manifestations in different cultures and con-
texts, thus making it possible to define them as cultural relativists.

The disagreement regarding the universal nature of human rights is
central to the use of the human rights discourse by the pro-life movement.
The analysis of the pro-life strategy in this book reveals that in varying
forms and constructs, the human rights discourse plays a role in all three
pro-life strategies; the fetus-centered strategy utilizes human rights argu-
ments to support the need to protect the fetus as a human being. This
strategy is based on universalistic understanding of human rights, defining
abortion as an immoral act regardless of the specific context or personal
preference. The women-centered discourse—although not necessarily the
legislation—is based on a positive concept of human rights. A negative
right is often understood as the right to be protected from harm by the
government or others, while positive rights are thought of as the right to
have something provided to you. This distinction is criticized by some
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human rights thinkers as theoretical, as well as problematic on normative
grounds (Donnelly 2013). At the same time, this distinction is neverthe-
less often used to distinguish between more inclusive accounts of human
rights—for example, the inclusion of social, economic, and cultural rights
as human rights—versus more limited accounts, which emphasize mainly
the right of people to be free from other’s control. The third-party dis-
course argues for an expansion of the right to religious freedom, as well
as the subjects whose human rights are being violated by the performance
of abortion. This most recent discourse follows the cultural relativist
approach, calling for respect of personal preferences even if it contradicts
other’s understanding of human rights.

The ability to shift these definitions and targets is a result of one of
the main traits of the human rights discourse: the lack of a foundation for
the concept of human rights. The question of foundation, or lack of;, is
one of the most commonly discussed questions within the human rights
literature (Donnelly 2007). In general, the debate focuses on whether
there is any origin or basis for human rights—such as natural law or posi-
tive law (Donnelly 2007; Douzinas 2000; Haule 2006)—or whether the
lack of foundation—the fact that there is no shared basis or justification
for the concept of human rights—is part of the concept of human rights.
Among the justifications for the lack of foundations are the arguments
that the concept is validated by its public acceptance (Henkin 1990) or its
global appeal (Goodhart 2008) rather than some foundational argument.
Another argument is that the attempt to find a foundation is doomed to
fail, and we should instead focus on articulating human rights practices
(Mendus 1995). This absence, however, leaves us with the unanswered
questions of who is in possession of human rights, what rights are human
rights, and what constitutes a violation of such rights, thus opening the
possibility for conflicting definitions to be introduced and debated. The
lack of such foundations is the basis for the debate between universalist
and cultural relativist approaches to human rights; in order to provide an
answer to the question whether human rights are universal or culturally
specific, some argue that there is a need to first agree on the question of
foundation (Donnelly 2007, 2013). It is within this context that the pro-
life movement uses the human rights discourse in different—and even
opposing—ways, expanding and shifting the rights and subjects who are
the focus of the rights claims.

The analyses offered in Chaps. 2—4 and 6 examine the implications of
the use of human rights discourse by pro-life individuals and organizations.
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The different conceptualizations of human rights reveal the ways in which
pro-life arguments are promoted and translated into action, as well as the
way these discourses challenge and change the nature of human rights
claims. In the attempt to highlight the discursive use of these concepts,
as well as the multiple claims that are included within the discourse, this
account avoids any judgment regarding whether this use of the concept of
human rights is “correct,” or whether it actually represents a misuse of the
concept of human rights (Speed and Collier 2000).

Reproductive Rights

The term “reproductive rights” encompasses a broad range of issues
involving reproduction and reproductive health. In the USA, the discus-
sion of rights generally includes the choice to have or not have children,
the timing and spacing of childbirth, and the freedom to make these deci-
sions without coercion or threats of violence (Rubin 1994). The primary
issues at stake in the discussion of reproductive rights include the right
to birth control, abortion, sterilization, and, more recently, the right to
obtain fertility treatments. Controversy over the right to birth control,
abortion, and sterilization is not new, and the current debates over these
issues reflect many of the same themes regarding the right to life, the
rights of individuals, and freedom from coercion (Engelman 2011).

The birth control movement of the early 1900s was a culmination of
broader social and political changes taking place in the USA at the turn
of the century. Increased immigration, the tremendous growth of manu-
facturing cities on the East Coast, and the absence of social welfare or
safety net led to the development of this movement, encouraging smaller
families and preventing self-induced abortions. Despite the broader
social changes under way in the USA, and the growing acceptance of
birth control among some quarters of the population, birth control was
illegal under the Comstock Act of 1873. A product of Victorian-era ide-
als, the Comstock Act promoted purity, self-restraint, and traditional
gender norms, criminalizing pornography, erotica, as well as birth con-
trol and abortion (Rubin 1994). The birth control movement aimed
at ensuring that women were educated and aware of issues surround-
ing reproductive health and the options available to them. As such, this
movement represented one of the first large-scale efforts to promote
women’s autonomy and choice in the spacing and timing of childbirth
(Engelman 2011).
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The period after World War I (WWI) was a turning point in the
approach to reproductive health and rights by the US government. The
use of birth control, common among most Western nations, and the rising
rates of venereal disease among soldiers on returning to the USA turned
reproduction and sex into a public health issue. By the 1930s and 1940s,
birth control had gained greater acceptance among the general public, and
despite the continued presence of laws that criminalized its use, it was used
among all segments of the population. Religious authorities continued to
speak out against its use, declaring that it facilitated immorality and a sexu-
ally permissive society. Specifically, Catholic leaders were at the forefront
of the religious outcry against the use of birth control, maintaining that its
use was unnatural and indecent. In the mid-1900s, despite the significant
increase in use of birth control among all segments of the population, its
use continued to produce controversy with beliefs of morality and tradi-
tional sexual norms (Engelman 2011).

By the 1960s, as part of the broader social changes occurring within
the USA, the women’s movement had reached full force. Working toward
the promotion of women’s social, economic, and political equality, access
to birth control and legal abortion were seen as critical to achieving
these ends. Although contraception was commonly accepted within the
USA, it is not until the late 1960s and early 1970s that the Supreme
Court overturned the laws prohibiting the distribution of birth control
(381 U.S. 479, 1965; 405 U.S. 438, 1972). More critical to increased
rates of contraception use was the development and FDA approval of the
birth control pill, which has been hailed as the greatest advancement of
women’s reproductive health and, more generally, their political and social
equality. The pill allowed women to take control of reproduction, lead-
ing to greater college attendance, delayed marriage and childbirth, and,
for some, increased economic opportunities (Carbone and Cahn 2011).
Thus, the fight for increased access to reliable forms of birth control has
been and continues to be seen as critical to women’s autonomy and social
equality.

Also occurring at the same time was the fight to reform abortion laws,
which in the 1960s was defined by a patchwork of laws that varied signifi-
cantly by state. Most states (33) prohibited abortion in almost all circum-
stances, leading many women to attempt a self-induced abortion, obtain an
illegal abortion, or travel to another state or country (Benson Gold 2003).
Thus, in the 1960s, the drive to legalize abortion came largely from physi-
cians’ concern for public health. Based upon this public health approach,
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the laws that were introduced offered women the opportunity to make a
request, to a panel of judges, for an abortion because of health and safety
concerns. The mobilization of the women’s movement, occurring at the
same time, introduced arguments for the legalization of abortion based
upon claims of individual rights, and specifically the promotion of women’s
autonomy and control (Siegel 2012).

Following the ruling in Roe, the pro-choice movement continued to
advance the right of full access to birth control and affordable abortion,
promoted on the basis of individual rights of freedom and autonomy
to choose when or if one bears children (Fried 2013). The pro-choice
movement, initially composed by many of the same actors in the women’s
movement, was by default left with defending the court’s precedent in
Roe v. Wade. Thus, the arguments and rhetoric were designed to maintain
the status quo, and ensure the rights established by the courts were main-
tained. The pro-choice movement has consistently maintained this narra-
tive of choice, limiting any references to the fetus (Morgan and Meredith
1999), while utilizing the terminology and messages first employed during
the 1960s, including “the right to control your own body, reproductive
freedom, and sexual liberation as empowerment” (Stolberg 2009). In fact,
the reliance on this narrative of choice has recently prompted efforts to
change messaging, particularly as younger women and men are less likely
to self-identify as pro-choice or support this political cause, despite poll-
ing that demonstrates the same, consistent level of support for abortion
among the American people (Calmes 2014; Lauro 1999; Stolberg 2009).

The dynamic nature of the pro-life movement, and their continued
efforts to refine their messaging over time, has left the pro-choice move-
ment at a disadvantage at a point in time when claims of individual rights,
including female empowerment, liberation, and choice, no longer reso-
nate with younger generations. This has been evident in the public opin-
ion polls during the years, which according to Gallup have shown almost
no change in the percentage of people who oppose abortion under all cir-
cumstances (19 % in 1973 and 2015), as well as those who support abor-
tion only under certain circumstances (55 % in 1973 and 51 % in 2015).
While this consistency may seem like a loss for both sides, the significant
increase in the support for other social issues—such as same-sex marriage
and the legalization of drugs (Leonhardt and Parlapiano 2015)—defines
abortion as an outlier.

The struggle over access to abortion—and more recently, birth con-
trol—has remained a contentious issue in the USA, and is still at the center
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of debates over morality, religion, rights, autonomy, and public health.
In the last few decades, a number of other reproductive health issues
have also entered into public discussion of reproductive rights. The rise
of infertility treatments and assisted reproductive technologies has intro-
duced a new “right” under the umbrella of reproductive rights—the right
to have children. While the battle had always centered on the right to not
have children, or at least control the timing and spacing of childbirth,
the introduction of various forms of fertility intervention has shifted the
debate to one in which having one’s own genetic or gestational child is
considered a right. To exercise this right, most often the focus concerns
insurance coverage of fertility treatment and equal access to treatment for
same-sex couples and single individuals (Blank 1997).

Right-Wing Politics

The development of the abortion debate goes hand in hand with the
ideological shifts that have occurred within the two primary political par-
ties in the USA. These shifts have affected both the discourse surround-
ing reproductive rights and the public policy dealing with abortion and
related issues. The development of the pro-life movement during the late
1970s and 1980s occurred simultaneously with the realignment of the
political parties. Both the Republican and the Democratic parties’ sup-
porters became more ideologically consistent, and in turn, elected officials
and the general public became more polarized. As the Republican Party
became much more conservative over time, the two primary factions that
serve as the base of the party—conservatives and libertarians—increasingly
became at odds with one another, both with respect to their political goals
and issue positions. Further, during this process, the pro-life movement
became more and more intertwined with the GOP.

Conservatism in the USA prioritizes minimal government involvement
in fiscal matters, particularly with respect to regulation and oversight of
the private market. This approach is based on the beliefin the link between
freedom and property, as well as a free market as the best available eco-
nomic system (Dunn and Woodard 2003). This is the issue that conser-
vatives and libertarians most often agree about, reflecting their shared
dislike of government intervention. Conservatives most clearly stand in
contrast to libertarians with respect to their stance on social issues; they
generally favor tradition, prioritizing family values and religion. While
these values call for limited government intervention—especially at the



THE REPRODUCTIVE RIGHTS DEBATE IN THE AGE OF HUMAN RIGHTS 21

federal level—conservatives do not believe in lack of authority; instead,
“freedom lies in the interstices of social and moral authority” (Nisbet
1980), replacing the arbitrary power of the state with decentralized social
institutions. The Christian Right is often considered akin to social con-
servatives, generally opposing abortion, same-sex marriage and the rec-
ognition of LGBTQ rights, pornography, and the teaching of evolution
in schools. These phenomena, they believe, are a result of big govern-
ment, which is trying to shape and define morality, thus leading to a
breakdown of the social order. Instead, the government should regulate
activities that undermine the moral standing and traditional institutions
in the USA; prohibiting abortion, requiring school prayer, and encour-
aging traditional family values and traditional marriage are some of the
issues that should be promoted by the state in order to strengthen the
nation and social order (Dowland 2009). Thus to preserve this social
order, conservatives—and social conservatives in particular—are often in
support of government intervention and increased oversight.

For libertarians, the emphasis on deregulation and limited government
involvement is based on the belief that individual autonomy and freedom
are the highest social values. Since the state was developed to ensure the
protection of individual rights, it has no authority to compromise freedom
as a means to create social order. In addition, libertarians do not distinguish
between moral and immoral authority, instead arguing that all authorities
are based on arbitrary power. Therefore, on social issues such as abortion,
same-sex marriage, and LGBTQ rights, and the role of church in educa-
tion or state matters, libertarians stand in stark juxtaposition to conserva-
tives, and in particular, social conservatives. Libertarians prefer limited or
no government involvement in these issues, instead calling for individual
autonomy, freedom, and privacy (Libertarian Party 2014; Nisbet 1980).

The analysis of the pro-life strategy in this book reveals that the dis-
course since the 1973 ruling in Roe v. Wade reflects both conservative and
libertarian ideals, sometimes simultaneously and sometimes separately.
The nature of the discourse shifts over time—from the mostly libertarian
arguments of the fetus-centered approach, through the more conservative
justifications of the women-centered approach, to the almost purely lib-
ertarian argument regarding the rights of third-party actors. The pro-life
legislation also moves between these two categories, although not neces-
sarily in accordance with the discourse; while both fetal rights and third-
party legislation utilize claims that are either libertarian or conservative in
nature, the women-centered approach is based on conservative justifications
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for the protection of women. The changes in the nature of the discourse
and legislation reflect the tension between conservatives and libertarians
within the GOP, while at the same time also influencing some of these
tensions and creating alliances between the factions.

4 ORGANIZATION OF THE Booxk

The book is divided into four main chapters, each examining one type of
pro-life strategy, analyzing its discourse and legislation as well as broader
implications it carries. Chapter 2 focuses on the development of the fetus-
centered strategy between 1973 and 1994, a strategy that is used by the
movement to reverse the Supreme Court ruling in Roe and remains cen-
tral to the movement to this day. The chapter analyzes the way in which
the fetus-centered argument was used in the pro-life discourse, using
religious, universal, and scientific arguments to prove that the fetus is a
human being from the moment of conception and thus eligible for the
same protections as a human being. Despite many legislative attempts to
define the fetus as a human being—manifested mainly in the hundreds of
Human Life Amendment proposals—fetus-centered legislation generally
failed to reverse the ruling. The chapter concludes with an account of the
implications of this strategy on the concepts of human rights, reproductive
rights, and right-wing politics, followed by the analysis of the failure of the
fetus-centered strategy to change policies, which led to the development
of the women-centered strategy of the 1990s.

Chapter 3 examines the development and use of the women-centered
strategy of the pro-life movement, which since the mid-1990s has been
used together with the fetus-centered strategy. The transition to this
strategy was calculated and planned, a result of market surveys and the
need to answer the challenges posed by the pro-choice movement. This
strategy focuses on the well-being of women, arguing that abortion not
only kills the fetus but also harms the mother. Unlike the fetus-centered
argument, which focuses mainly on normative arguments, this discourse
often includes references to scientific data or language; it uses facts and
findings to show that abortion causes emotional and physical damage to
women. As a result, the legislative attempts following this strategy are
less focused on overturning Roe, but rather on increasing the number
of limitations and restrictions on abortion. This incremental legislative
approach continues to be effective today in restricting access to abortion,
especially at the state level. In addition, the women-centered strategy
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defines women as a vulnerable subject in the abortion debate—rather
than an enemy—thus changing the relations between the pro-life and
pro-choice movements; the pro-life movement is now framing its mission
as protecting both the fetus and the mother from abortion.

The analysis of the pro-life strategy concerning the interests of third-
party actors is presented in two chapters. Chapter 4 examines the legisla-
tive protections of third-party actors, beginning in 1973 through 2015.7
The most common legislative protections include conscience clauses
and taxpayer restrictions. The first, conscience clauses, were developed
primarily as a way to protect health-care providers who have religious
objections to participating in the abortion process. The second type of
legislative protections limit public funding of abortion, emphasizing the
rights of taxpayers not to pay for a service that is personal—as well as
controversial—in nature. The passage of the ACA, and especially the
opposition to the employer mandate that requires the coverage of all
FDA-approved contraceptive devices that was the focus of the Hobby
Lobby ruling, represents a turning point in the approach of the pro-life
movement to third-party issues. However, and despite the increased
attentions to this issue, the analysis of legislative proposals surround-
ing the ruling reveals that the pro-life legislation concerning third-party
actors remains focused on taxpayers, on the one hand, and religious lib-
erty of individuals, on the other.

Chapter 5 continues the analysis of the way that the pro-life movement
has been utilizing the issue of third-party actors, focusing particularly on
the increase in the use of freedom of religion arguments. The case and the
ruling were framed by the pro-life movement as a victory for individu-
als who aim to follow their religious values while being employers. This
framing, which is not always closely tied to the legal question examined,
is based on libertarian values. The pro-life movement has been utilizing
these arguments of religious liberty, thus expanding the topics that are
at the center of the pro-life mission; instead of protecting only the life of
the fetus, and the well-being of the mother, the pro-life movement now
also defends the religious freedom of all individuals who feel forced by
the government to act against their values. This framing of the pro-life
movement makes its strategy more relevant to other debates over religious
freedom—such as same-sex marriage—while also increasing the base of

7As is shown in the chapter, until the case of Hobby Lobby, there was very little pro-life
discourse concerning the rights of third-party actors in the abortion debate.
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support of the pro-life movement, without the need to change people’s
opinion on abortion. This new strategy also transforms the concept of reli-
gious liberty, and challenges the separation between contraceptive services
and abortion.

The concluding chapter of the book discusses possible implications
of the third-party pro-life strategy. The application of the concept of
religious liberty to closely held corporations, together with the pub-
lic framing of the Hobby Lobby ruling as granting rights to individuals,
expands human rights—and not only economic rights—to nonhuman
entities. The discourse of religious liberty, and especially the case of
Hobby Lobby, highlights the centrality of the use of scientific language
and data in the pro-life strategy over reproductive rights. The compari-
son between the abortion debate and the antienvironmentalist move-
ment reveals shared tendencies in the use, misuse, and rejection of
science. This is used to highlight future directions in the use of science
in the debate over reproductive rights. The use of the religious free-
dom argument in legislation—especially regarding same-sex marriage
and LGBTQ protections—provides a possible answer to the tension
between conservative and libertarians within the GOP, with policies
designed to restrict rights to the LGBTQ population through limiting
interference in religious liberty.

NOTE: Despite the opposition in the medical community, the
Hobby Lobby case defines the four contraceptive devices in question as
abortifacients. This book follows the plaintiffs’ definition, thus fram-
ing this case as part of the abortion debate. For this book, the medical
debate or facts are less relevant than the way in which the activists and
supporters understand and construct the discourse. The focus on dis-
course shapes the terms that are used—and not used—in this project,
as well as the discussions and debates that are addressed. In general,
we adopt the terms and concepts used by pro-life activists themselves;
this, in order to facilitate an analysis of the mechanisms by which the
pro-life argument is promoted, but also to avoid changing the dis-
course by using other terms, that have different—and even oppos-
ing—meanings. For example, the book avoids the term “anti-choice”
to describe the pro-life movement. One exception is the use of the
term “fetus”; while the book does include references to “unborn
children,” as well as other pro-life terms, the term that is commonly
used is “fetus.” Although this term may be seen as more neutral, we
acknowledge that the pro-life movement sometimes prefers the use of
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other terms that emphasize the human nature of the unborn child.?
In addition, because of the focus on the pro-life movement, the book
rarely includes references to the pro-choice answer to these claims,
unless the pro-life discourse itself makes an argument regarding the
pro-choice approach.
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CHAPTER 2

The Fight over Abortion: Fetal Rights
in the Post- Roe Era

1 INTRODUCTION

The 1973 Supreme Court ruling Roe ». Wade, while quite controver-
sial among the general public and policymakers, was initially met with
opposition from a small, primarily Catholic, pro-life movement. During
this time period, social issues such as abortion were not partisan—or
seen as political—issues. The primary divisions between Republicans and
Democrats were based upon economic and civil rights issues. As such,
conservatives were primarily focused on promoting limited government
in the economic sphere and fighting against the civil rights measures
pushed by northern liberals. Until the late 1970s and early 1980s, reli-
gious issues were largely left outside of the political sphere. Further,
the ruling in Roe offered a conservative justification for establishing the
right to abortion, which is based upon limiting government interference
in a private, individual matter (Dowland 2009). As a result, during the
early 1970s, Catholics played a central—if not singular—role in lead-
ing the fledgling pro-life movement, while Protestants and Evangelicals
were unwilling to yet enter this political battle over the right to abortion
(Greenhouse and Siegel 2011).

During the next two decades, primarily from the late 1970s on, religious
adherents began to come together in their opposition to abortion and
different pro-life organizations slowly became more unified, transform-
ing what was until then a “loosely knit coalition” (Isaacson 1981) into an
organization that started to resemble the contemporary pro-life movement.
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While the arguments and strategies offered by pro-life activists during these
first few years were relatively diverse, one of the unifying principles was the
primary focus on the fetus. The primary pro-life strategy of these decades,
which was evident in both discourse and public policy, was that abortion
kills a preborn human being, and thus it is murder. This focus on the fetus
resulted in a discourse that rarely included references to other actors with
interests in the debate, particularly women. The only references to women
appeared as part of the claim that women are mothers by nature and should
be allowed to become such in practice. However, the discourse emphasized
the right to life, which was more fundamental or essential than women’s
right to choose, concluding that the fetus’ right to life supersedes any other
right.

This chapter examines the development and use of the fetus-centered
strategy between 1973 and 1994.! While the framework for analysis is
based on existing literature (Luker 1985; McBride 2008; Siegel 2007,
2008a, 2012), this investigation employs qualitative and quantitative data
to trace the development and use of the public discourse, the resultant
legislation, and the interactions between the two. The first section of this
chapter introduces the development of the pro-life movement in the years
leading to, and following, the ruling of Roe . Wade. It was during these
years that different pro-life organizations transformed into the movement
we know today, a transformation characterized by, among other things,
the growing use of the fetus-centered strategy. The second section of the
chapter traces the structure of the fetus-centered argument, analyzing
the different claims that together create a comprehensive fetus-centered
discourse. This analysis is based on primary sources such as newspaper
articles and public speeches, revealing the method by which arguments
regarding the sanctity of life were employed by the pro-life movement.
The outcome of this strategy is a vague and largely theoretical discourse
that was unconvincing among all but the most ardent pro-life support-
ers. The third section analyzes proposed and enacted laws at the federal
and state levels, examining the focus and methods employed to establish

''While the legalization of abortion in 1973 makes it a clear starting point for the start of
this analysis, the decision to end the period in 1994 was based upon the evidence that shows
a change in strategy in the mid-1990s, including other scholarly work that uses this timeline
(Siegel 2007, 2008a; Siegel and Blustein 2006; Suter 2008). The fetus-centered strategy,
however, did not disappear in the mid-1990s. Instead, since the mid-1990s the fetus-
centered strategy has been accompanied by an additional strategy, the women-centered strat-
egy, which is the focus of Chap. 3.
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limits or restrictions on the practice of abortion, and the success of this
particular approach. The final section of this chapter analyzes the impli-
cations of the fetus-centered strategy for the understanding of human
rights, reproductive rights, and right-wing politics, concluding with a dis-
cussion of the failures of this approach and the transition to a new type of
discourse by the pro-life movement.

2 THE DEVELOPMENT OF THE PRO-LIFE MOVEMENT
IN THE AFTERMATH OF ROE

The ruling in Roe applied the previously established right to privacy to the
practice of abortion, ensuring that women have access to this procedure—
without government intervention—during the first and second trimester.
The right to privacy, as used in the Roe decision, was based upon the legal
precedents established in Griswold v. Connecticut (381 U.S. 479, 1965) and
Eisenstadt v. Baird (405 U.S. 438, 1972) cases which established the right
to birth control among married persons and nonmarried persons, respec-
tively, through the identification of the penumbra of privacy rights applied
through the due process clause of the 14th Amendment (McBride 2008).
This case is often viewed as a critical victory of the women’s movement; this
ruling, on the heels of Griswold and Eisenstadt, was seen as critical to ensur-
ing women’s equality, politically, economically, and socially (Rose 2007).

Specifically, the case of Roe vs. Wade concerned a criminal statute in
Texas that prohibited the attempt to procure or carry out an abortion,
except to save the life of the mother. This statute, together with other such
state-level restrictions enacted at the beginning of the twentieth century,
led to the criminalization of abortion seekers, those assisting and abet-
ting those obtaining an abortion, and providers. These restrictions facili-
tated the development of an increasingly unsafe and largely underground
network of illegal abortion providers across the country (Benson Gold
2003). For the first half of the twentieth century, abortion laws varied
substantially between states; 14 states were explicit in the criminalization
of abortion for both providers and seekers, while 7 states only prosecuted
abortion providers. The variability in approaches to the regulation of
abortion was further complicated by uneven and inconsistent interpreta-
tion and enforcement of these laws. Further, the rising number of women
harmed and the increased death rate associated with illegal abortions
brought increased awareness to the public health dimensions of this issue
(Greenhouse and Siegel 2011; McBride 2008).
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Within this context, there was a growing call for political change, and by
the late 1960s and early 1970s, a reform movement was underway, driven
primarily by the American Law Institute (ALI). Prior to the Roe case, 17
states had either reformed or repealed their abortion laws. However, the
majority of states continued to prohibit the procedure for all cases except
when the life of the mother was at risk (Benson Gold 2003). The public
health concerns associated with illegal abortions prompted the involve-
ment not only of ALI, but that of physicians as well. As physicians also
began to articulate to the general public the need for reform to abortion
laws, public support for abortion—particularly therapeutic abortion—
began to rise considerably. The changing social norms occurring during
this time period made topics such as sex, birth control, and abortion more
acceptable topics for discussion. Based upon these broader social changes,
increased acceptance and demand for safe and legal contraception and
abortion also facilitated increased support for abortion reform. Finally,
a significant degree of support for reform to abortion laws came from
the women’s movement, a movement working toward women’s political
and social equality. Legal abortion represents one avenue to achieve this
goal, in particular through ensuring increased autonomy and control over
reproduction (Greenhouse and Siegel 2011; Rose 2007).

While this battle over access to abortion primarily occurred within the
states, it is the ruling in Roe . Wade (410 U.S. 113) and its companion
case Doe v. Bolton (410 U.S. 179, 1973) that represents the most sig-
nificant turning point in this political struggle, the discourse surrounding
abortion, and the practice itself. The court’s ruling established a woman’s
right to an abortion without government intervention prior to viability.
Any significant restrictions or barriers to abortion during the first trimester
were prohibited, in effect invalidating all state laws governing abortion.
Further, any regulation of the practice after the first trimester must align
with the framework established in the ruling. The ruling did recognize
the state’s interest in protecting the fetus, and thus allowed the possibility
of restrictions on the procedure after viability. Any restrictions imposed
through state or federal law, however, must include an exception for the
life and health of the mother (410 U.S. 113, 1973).

The ruling shifted the predominant themes of the larger debate sur-
rounding abortion; prior to the ruling, the health and safety risks associated
with illegal abortions were some of the primary themes of the discussion
and a central driver of the movement for reforming state abortion laws.
In the years following the ruling, however, the medical and public health
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aspects associated with abortion became less central as questions concerning
the start of life and the rights of healthcare professionals to refuse to par-
ticipate in abortion soon came to dominate the public debate over abortion
and reproductive rights (Greenhouse and Siegel 2011).

Prior to Roe, support for legislation designed to restrict access to abor-
tion came primarily from Catholics, who opposed abortion based on the
belief that personhood—or life—begins at the moment of conception.
Following this belief, an unborn child should be granted the same legal
protections and status that all individuals possess. This approach, commonly
referred to as the fetus-centered strategy, became the central focus of the
pro-life movement, gaining increased prominence as the pro-life movement
grew in influence and size. The development of this discourse was primarily
influenced by Schaeffer and Koop’s book Whatever Happened to the Human
Race? (Harding 2001; Meagher 2008). This book, which was accompanied
by a film of the same title, made abortion part of the evangelical mission,
convincing religious leaders and organizations that the topic is not merely
an issue of Catholic concern (Dowland 2009; Greenhouse and Siegel 2011;
Williams 2012). The $1 million film included graphic descriptions and
depictions of the process of abortion and euthanasia, and was screened at
churches in the attempt to engage evangelical Christians in the fight against
abortion. Despite the reluctance of some evangelical churches to become
involved in this controversial debate, the movie was successful in attract-
ing evangelical support—as well as some prominent activists such as Jerry
Falwell—to the pro-life movement (Williams 2012; Ziegler 2013).

By the 1980s, it was the local preachers and church leaders that served as
the key drivers behind the pro-life movement. It was this alliance between
Catholics and Evangelicals on the abortion issue that facilitated the cre-
ation and increased political influence of the Christian Right coalition. The
coalition framed opposition to abortion as protecting the family and “tra-
ditional family values.” As such, abortion was coupled with other morality
issues—including the sexual revolution, homosexuality, feminism, and por-
nography—which were all understood as attacks on the family (Dowland
2009; Harding 2001). Since the institution of the family is defined as “the
fundamental institution of society, an immutable structure established by
our Creator,” its survival became crucial for the survival of the country
(Dowland 2009: 607). By the mid-1980s, however, Evangelicals adopted
a more conservative position than Catholics, starting to identify abortion
as “a unique evil, far worse than other national sins” (Williams 2012: 207).
The centrality of the Christian right coalition within the pro-life movement
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resulted in an association of the movement with religious institutions,
thus limiting the audience it was able to reach. This despite attempts by
Catholics, at first and Evangelicals by the 1980s to promote political change
through broadening the movement’s base and influence (Greenhouse and
Siegel 2011; Siegel 2014).

These attempts to broaden the base of support for the pro-life movement,
which were unsuccessful, were also meant to broaden the GOP’s base of
support, primarily through attracting Catholic voters, who had traditionally
aligned with the Democratic Party (Siegel 2014). The focus on morality was
designed to counter the liberalization of norms and attitudes toward sex,
marriage, and the family that transpired during the 1960s. The emphasis
on social conservative issues such as abortion, illegal drug use, and amnesty
for Vietnam War draft dodgers was successful; for the first time since the
pre-Civil War era, the GOP was able to bring a significant new population
of voters to the party, mainly white, Southern men (Greenhouse and Siegel
2011; Petrocik 1987). Appeals to this demographic—socially conservative
Southerners who identify as pro-life, but are still identifying as Democrats—
assisted the GOP in eventually gaining greater political control during the
1980s. It is during these years that the GOP’s position on abortion became
solidified through its introduction into the national party platform. This
addition, represented by the party’s inclusion of “family values” as key prin-
ciples of their agenda, fueled rising support for the pro-life movement as it
became part of the broader conservative movement (Freeman 1993; Green
et al. 2004; Petrocik 1987, Ziegler 2013).

On the ground, the two decades after Roe were dedicated to expanding
the support of the pro-life mission. While pro-life organizations still lacked
the power and unity that defines the movement today, in the late 1970s and
throughout the 1980s, the majority of organizations adopted the fetus-cen-
tered strategy, focusing on the argument that the fetus is a human being with
essential, fundamental rights in need of protection. The virtually uniform
embracing of the fetus-centered strategy was a result of four main factors.
First, the fetus-centered argument was understood by activists as the most
efficient way to challenge Roe; the Supreme Court ruling that established the
right to abortion, many pro-life activists argued, resulted from the inability
of the court to resolve the question of when life begins (Greenhouse and
Siegel 2011; Isaacson 1981; McDonagh 2007; Sanger 2008). Therefore, by
solving this question, essentially ending the debate over the start of life,
the court will be compelled to reverse Roe and ban the practice altogether.
President Ronald Reagan agreed with this assumption, arguing that the
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question of when life begins stands at the heart of the debate, as well as its
solution; in a statement from 1981, he claimed “what is necessary in this
whole problem, and has been the least talked of, is determining when and
what is a human being. Once you have determined this, the Constitution
already protects the right of human life” (Isaacson 1981).

Second, convincing the public that the fetus is a human being was under-
stood by pro-life supporters as the most effective way to change public
perception on the issue of abortion. Scott Klusendorf, the founder of the
Life Training Institute, argued that the pro-life movement should focus on
making a convincing “case for life: Babies are dying whose lives could be
saved if pro-life advocates were equipped to argue their case persuasively. We
can win if we force abortion advocates to defend killing babies. The battle
over partial-birth abortion indicates this” (Klusendorf 1999). The decision to
focus on the life of the fetus was also influenced by the availability of safe and
legal abortion, which substantially diminished the medical risks for women
procuring this form of treatment. In light of the sharp decline in injury and
death associated with abortion, the stated concern for the life of the fetus
slowly became more compelling than arguments regarding the health and
well-being of women (Greenhouse and Siegel 2011).

Third, the opposition to feminism influenced the adoption of the
fetus-centered argument. Feminism, according to the pro-life approach
predominant in the 1970s and 1980s, undermines traditional family
values; as Rosemary Thomson, a Republican activist who worked with
Phyllis Schlafly, warned in 1978, “the national leaders of the women’s
movement, who were working so hard to ratify ERA, were the same clique
promoting homosexual rights, abortion, and government child rearing”
(Siegel 2014: 1373). Connie Marshner, president of the American
Catholic Council, further developed this argument, stating

Feminism replaced the saccharine sentimilizations of women and home life
and projected instead of new image of women: a drab, macho feminism of
hard-faced women who were bound and determined to serve their place
in the world, no matter whose bodies they have to climb over to do so....
Macho feminism despises anything which seeks to interfere with the desires of
Number One. A relationship which proves burdensome? Drop it! A husband
whose needs cannot be conveniently met? Forget him! Children who may
wake up in the middle of the night? No way! To this breed of thought, family
interferes with self-fulfillment, and given the choice between family and self,
the self is going to come out on top in their world (Klatch 1987: 128-129).
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The legalization of abortion, therefore, signified the victory of women
who prefer to be “free” rather than perform their responsibility as mothers
and housewives. This outcome of feminism, however, is often ignored, since
“the unending feminist arguments in favor of abortion rarely acknowledge
that their primary goal may be the complete liberation of women from
children. Hostility to Mother’s Day is one thing, a natural aversion to chil-
dren is quite another” (Fox-Genovese 2002: 13). Therefore, according to
Phyllis Schlafly, a social and political conservative primarily known for her
fight against the Equal Rights Amendment (ERA), it is crucial to realize
“that if we didn’t get out and defend our values, this little feminist pressure
group was going to end up changing our schools, our laws, our textbooks,
our Constitution, our military, everything—and end up taking our hus-
band’s job away” (Bennetts 1980: B6). Thus, in the context of a feminist
movement that was concerned only about women’s personal and absolute
freedom and rights, the pro-life movement has the responsibility to defend
the life of the fetus, while working to protect traditional family values.

Fourth, politically, the fetus-centered strategy—and especially the focus
on the argument that the fetus is a human being—has the potential to
secure wider support, beyond social conservatives who are worried about
traditional social and family values. The fetus-centered strategy aims to
extend rights to the unborn, but avoids arguments for expanding the pro-
tection of life after birth. The focus on this relatively limited intervention in
private matters, emphasizing merely the right to life, was designed to reach
a more libertarian audience, which remains hesitant to increase regulations
and government intervention of any sort. As Phyllis Schlafly stated, “the
bottom line of the pro-family people is to get the Federal Government
off our backs” (Bennetts 1980: B6). This libertarian approach focuses on
the application of basic freedoms and rights, which already exist and are
protected by the state, to the preborn. Thus, there is no need for further
intervention and involvement of the state in private matters.

The fetus-centered strategy is still the main pro-life strategy today.
Billboards, slogans, and campaigns all around the USA reflect some aspect of
the argument that the fetus is a human being, deserving the same rights and
protections as other persons. This strategy has been shaping both the pub-
lic discourse on the abortion debate and the legislative attempts to limit or
restrict access to abortion following the 1973 ruling. The following section
traces the different aspects and claims that appear in this discourse, providing
an in-depth analysis of both the arguments that constitute this discourse, and
the frequency and time period in which each argument was used.
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3 THE FETUS-CENTERED DISCOURSE

The fetus-centered strategy was accompanied by a public discourse that
centered on arguments regarding the “sanctity of life,” with very little
attention to the other actors, such as women, also involved in the process.
This section analyzes the discourse obtained from multiple sources and
publications. First is the analysis of newspaper items from The New York
Times and The Washington Post, the nation’s two primary newspapers of
record. The data includes 698 articles published in The New York Times
between the years 1973 and 1994, and the 659 articles published in The
Washington Post between the years 1977 and 1994. While these numbers
comprise all the items—including articles, letters to the editor, and adver-
tisements—that include the terms “abortion” and “pro-life,” the analysis
in this chapter is based primarily on the items that include pro-life dis-
course?: 135 items from The New York Times, which account for 19 % of
all The New York Times items, and 140 (21 %) from The Washington Post
include some reference made by pro-life supporters and activists, often as
part of an interview, speech, rally, or letter to the editor. In the 275 data
points, pro-life arguments were mentioned 332 times. Two hundred and
sixty-three (79 %) of these arguments are fetus-centered justifications of
the pro-life position,* while 69 (21 %) are classified as a women-centered
discourse, emphasizing the harm that abortion causes women.

Second, this section analyzes the pro-life discourse as it appears in the
websites of pro-life organizations. Out of the 152 pro-life websites sur-
veyed between January and February 2015 (identified through an online
search, utilizing the search terms “pro-life” and “organization”), 109
(72 %) websites include fetus-centered claims. Of the 109 websites, 71
include both fetus-centered and women-centered arguments, with 38
websites exclusively employing fetus-centered arguments. To comple-
ment this account of the development of the fetus-centered discourse, this
section also uses central primary sources written during this time period
by prominent pro-life leaders. Among the sources that influenced the
strategy and discourse of the pro-life movement are Diamond (1992),
Falwell (1981), Koop and Schaefter (1979), White and Falwell (1986),
and Willke (2001).

2 Discourse items are defined as any item that includes statements made by pro-life activists
or leaders, or reports on such statements.

3Seventy-six percent of The Washington Post’s items and 82 % of The New York Times’
pieces use a fetus-centered approach.
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The primary claim or argument of the fetus-centered discourse is that
the fetus is a human being, and thus abortion is immoral and consid-
ered murder. In the attempt to develop an argument that is convincing
to diverse audiences, including nonreligious individuals, this discourse
includes four distinct claims, all centering on the need to protect the life
of the fetus. The first argument is that the fetus is a human being. This
argument sometimes includes explicit references to religion and God, but
more often is left vague, without the development of any justification for
this claim. The universal and broad nature of this argument is meant to
appeal to an audience that is not necessarily religious but, rather, generally
values human life. The second claim regarding the sanctity of life focuses
on scientific evidence for the claim that human life begins at conception.
This claim aims to solve once and for all the question of when life begins,
by concluding that it is not a matter of opinion or belief but, rather, of a
widely accepted scientific fact. The third claim that constitutes the fetus-
centered discourse argues that abortion is an act similar to genocide or
the Holocaust. This argument defines abortion not merely as the murder
of individuals but also as part of an ideology that is meant to get rid of
an entire population, and change social reality altogether. Specifically, this
argument sometimes includes a direct reference to African Americans as
the population that abortion is meant to eliminate. The fourth claim that
makes up the fetus-centered discourse is the argument that since the fight
to end abortion is a fight over the right to life, women’s right to choose is
always secondary. Together, these four arguments convey a comprehensive
argument against abortion, presenting it as an individual, as well as insti-
tutionalized, act of murder.

The Fetus as « Human Being: The Sanctity of Life

The primary claim of pro-life supporters is that the fetus is a human being,
thereby converting abortion—at any stage of development—into murder.
This argument plays a central role in the sanctity of life claims, best illustrated
by signs used during the March for Life, a pro-life rally held in Washington,
DC, every year since 1974. For example, during the 1976 rally, signs targeting
President Jimmy Carter declared “Carter Backs Baby Murder,” “Governor
Carter, We Don’t Want an Anti-Life President,” and “Carter Favors Supreme
Court’s Slaughter of the Innocents” (Kihass 1976). The signs from 1977
included slogans such as “Give Life a Chance,” “Life Not Death,” and
“Life Ain’t Peanuts, Jimmy.” The 1979 March for Life included the sign



THE FIGHT OVER ABORTION: FETAL RIGHTS IN THE POST-ROE ERA 39

“Thank God, Jesus wasn’t aborted” (DeWitt 1979). The 1984 rally included
the signs “abortion is the ultimate child abuse,” “Stop killing babies,” and
“Before you’re born is much too soon to die.” In a different demonstra-
tion in 1989, pro-life activists created the “Cemetery of the Innocent,”
with crosses representing the deaths of the preborn where people come and
pray (Rosenthal 1989), while another rally in the same year included people
marching “through the streets, chanting, ‘Choose Life! Choose life! Choose
life!”” They held a mock funeral service at a local cemetery for aborted fetuses.
And their signs were everywhere: ‘Stop Baby Butchers,” ‘God Above All,
‘Aborted Babies were Given No Choice’” (Schmalz 1989).

This type of argument stands at the center of Schaeffer and Koop’s
influential book Whatever Happened to the Human Race? (1979). In their
writing, they identify the development of the “humanistic” approach—one
that emphasizes the agency and autonomy of human beings rather than
religious or spiritual forces—as the cause for the decay of morals in our
society today, and the inability of people to distinguish between right and
wrong. The challenge of our time is thus the conflict between “those who
regard individuals as expendable raw material—to be molded, exploited,
and then discarded”—and “those who see each person as unique and spe-
cial, worthwhile, and irreplaceable” (Koop and Schaeffer 1979: 16). Since,
as they claim, humanism leads people to believe that “only what can be
mathematically measured is real and that all reality is like a machine” (21),
individuals then reject the idea that there is “anything stable or ‘given’
about human nature” (27). This is the reason for the decline in the value
that we attach to the sanctity of life, a decline that is also responsible for
the increase in cases of child abuse and child pornography. Jerry Falwell,
the cofounder of Moral Majority who was inspired by this book (Williams
2012), later employs these examples to argue that abortion is a type of
child abuse; this argument is most clearly seen in the claim, “Child Abuse:
as the child has the right to protection from the moment of conception,
through every stage of development, the government, acting for the com-
mon good, should take prudent and appropriate action to protect the life
and safety of any child threatened” (Falwell 1981: 135-136).

The argument that the humanist approach is the reason for society’s
moral failure highlights the connection between respect for human life
and religious values; “If man is not made in the image of God, nothing
then stands in the way of inhumanity” (Koop and Schaeffer 1979: 29).
The link between the morality and religion appears also in Falwell, who
argues that
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now, in our society, we are losing respect for the sanctity of human life.
America has allowed more lives to be killed through abortion than in all
our wars and traffic accidents. Only a perverted society would make laws
protecting wolves and eagles’ eggs, and yet have no protection for precious
unborn human life (1981: 166).

This link is problematic since it defines the debate over abortion as a
debate over religion, thus limiting the support for the pro-life mission.
Schaefter and Koop themselves reject this link when they argue that abor-
tion “is not a religious issue. It is a human issue!” (53).

The pro-life movement recognized that avoiding the use of religious
justifications as the basis for the claim of sanctity of the life of the fetus,
instead structuring it purely as a moral argument was essential for its suc-
cess. For example, as Father Driscoll argued, “I make a distinction between
religious and moral beliefs.... The church should not try to force its reli-
gious beliefs on others, but I believe this is a moral issue, just like Vietnam.
The issue then as now, was: is this the right way to treat our fellow man?”
(Klemesurd 1978). In his response to the claim that the church’s position
on abortion threatens women’s rights, a Catholic Bishop answers: “We...
stand with the child who has no voice of his or her own, and we also stand
with the woman facing problems in pregnancy, doing all we can to provide
her with effective, morally acceptable assistance” (Hyer 1985). This point,
pro-life activists argue, explains why “there are countless people in our
country who uphold protection of the human fetus and do not base their
position on ‘religious doctrine’” (Ahern 1982).

Instead of religious references, pro-life supporters used arguments
regarding the essential value of human life. These arguments, however,
are often vague; even in the few cases that employ the human rights dis-
course, there is no explicit justification for the claim of sanctity of life. For
example, in his 1974 appearance in front of the Senate Committee on the
Judiciary’s Subcommittee on Constitutional Amendments, John Cardinal
Krol, the Archbishop of Philadelphia, stated that “we do not propose to
advocate sectarian doctrine but to defend human rights, and specifically,
the most fundamental of all rights, the right to life itself” (Rubin 1994:
192). One example of such a general claim appeared in the letter to the
editor published in The New York Times in 1976; “The right to life must
be the founding right if our nation is to remain a nation of freedom and
equality for all.” A similar statement was made by the Rev. James Brix,
stating that the reason for activism in the pro-life movement is “So that
the babies in their mommies’ stomachs won’t be killed” (Ziebart 1985).
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The analysis of newspaper items also reveals this tendency to focus
on nonreligious, moral arguments to justify the claim to prohibit abor-
tion. Between 1973 and 1994, the argument that the fetus is a human
being and, thus, should not be aborted appeared 185 times (70 % of all
fetus-centered references). In 141 of these cases, however, this argument
remained general—and even vague—with no explicit justification, reli-
gious or otherwise.* The lack of any justification is manifested in state-
ments such as “It’s a constant awareness of how precious life is and how
it’s really being destroyed. We’re just totally involved in the helpless
unborn—they have no one to speak for them” (Marcus and Churchville
1985). The focus on morality—rather than religion—emphasizes that the
fetus is a human being, regardless of personal belief;

we in the Pro-Life movement (what a glorious affirmation!) are not ‘demand-
ing to make abortion a crime.” To the victimized child in the womb, abor-
tion is already the foulest of crimes. What we are striving to do is secure for
the unborn the same legal protection and guarantee of civil rights as are
enjoyed by their fellow human beings (Lynch 1984).

Defining the pro-life argument as a moral statement creates a discourse
that is quite vague in nature, but at the same time able to broaden the base
of support for the pro-life movement.

The tendency to limit the use of religious references when justify-
ing the pro-life approach, however, is less evident in the pro-life web-
sites. Out of 109 organizations that use fetus-centered arguments, 52
(48 %) include some type of religious argument as a justification for this
approach. Out of the 52 websites, only 11 (21 %) are organizations with
a direct link to church bodies, such as Priests for Life or Lutherans for
Life.® Similar to the discourse that appears in newspapers, the religious
arguments used by both religious and nonreligious organizations often
frame the pro-life position as a moral decision. However, the websites
often emphasize the religious basis of this approach, arguing that this
position is rooted in the Bible and is thus unchangeable. The Bible,

*The emphasis on universal—rather than religious—arguments for the sanctity of life con-
tinues even today. Between 1995 and 2015, the argument that the fetus is a human being
appeared 253 times, while in only 64 cases it appeared together with some religious
reference.

>Out of the 152 websites surveyed, 19 websites had such religious affiliation. Of the 19
websites, 8 focused either on women—mainly support centers for women who have had an
abortion—or on men, who lost their child as a result of abortion.
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according to these websites, establishes that human life is sacred; “So
God created man in his own image, in the image of God he created
him; male and female he created them” (Focus on the Family 2015).6
Since human life starts from the moment of conception and ends with
natural death, “abortion is the act of killing a human person and it is
always wrong without exceptions” (Stand True 2015).” This human
being is not only in the image of God; “God Himself was born as a
child. The greatness of a person does not depend on size, for the new-
born King is very small. Let us pray for an end to prejudice against
the tiny babies threatened by abortion” (Priests for Life 2015). While
we need to see Christ in the face of all human beings, this is especially
important when regarding those who are not seen by society as humans,
or as fully humans; “Seeing Christ in the faces of others as they stand
smiling before us is easy, but we need to see him, as Mother Teresa did,
as an Untouchable covered in filth and flies and in a handful of undif-
ferentiated human cells” (Maier 2005).

Out of the 109 websites that include fetus-centered arguments, 57
(52 %) do not use religious references in their discussion of the sanctity of
the life of the fetus, and 30 (28 %) present neither religious nor scientific
arguments as the justification for this claim. The nonscientific and non-
religious discourse includes the same general language as appears in the
newspapers in these cases. For example, the mission of National Right to
Life is to “protect and defend the most fundamental right of humankind,
the right to life of every innocent human being from the beginning of life
to natural death.” As part of their “Sanctity of Human Life Guide,” Focus
on the Family states:

We believe that human life is of inestimable worth and significance in all
its dimensions, including the preborn, the aged, the widowed, the men-
tally and physically challenged, the unattractive and every other condition in
which humanness is expressed from the single-cell stage to natural death. In
short, human life is sacred and respect for human life should be at the center
of all we do (Rosati 2015).

¢All quotes used in this section reflect arguments and statements that are often used by
pro-life websites, thus highlighting common trends and tendencies rather than unique or
extreme cases.

7The organization Survivors of the Abortion Holocaust, for example, also makes a very
similar argument, using almost exactly the same language.
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The fact that the fetus is a human being means, “abortion is meant to
cause death. Every single time an abortion is performed, the goal is to kill
a human being. Sometimes it kills a baby and a woman. Sometimes a baby
escapes the procedure but is murdered for being a survivor” (Concerned
Women for America 2015). In addition, Life Dynamics defines this debate
as circular—“If it is not a baby, you are not pregnant”—while Abolish
Human Abortion adds that it is illogical; “If the fetus were merely a collec-
tion of isolated cells, each cell undergoing its own developmental process,
if left alone wouldn’t each cell develop into its own separate fetus?”

Thus, while the frequency of the use of religious references differs
between the sources, including newspapers and websites, in both, the
argument regarding the sanctity of life plays a part in the pro-life dis-
course. The moral argument, with its central role in this discourse, remains
underdeveloped in most of the arguments to eliminate access to abortion.
Additionally, the claim that the fetus is a human being is justified by use
of scientific arguments and evidence. This justification, which appears in
both the newspapers and websites, is often used together with the reli-
gious argument, to provide a comprehensive argument for the need to
protect the life of the fetus.

The Scientific Avgument for the Fetus as a Human Being

From its inception, the pro-life movement has been using science to argue
that the fetus is a human being. In this case, science is used in two differ-
ent—and sometimes opposing—ways. First, science is used to argue that
there is a clear answer to the question of when life begins, which is from
the moment of conception. When society realizes this answer, pro-life
activists believe, it will change public opinion on abortion. Furthermore,
it will lead to the repeal of Roe, since the decision to legalize abortions was
influenced by the absence of a clear answer regarding when life begins.
Second, the constant development in scientific knowledge, pro-life activ-
ists argue, clarifies that science is unable to introduce a fixed and unchang-
ing timeline of viability or definition of when life begins. Therefore,
scientific developments that allow premature babies to survive outside the
womb, allows for conception to serve as the moment when life begins.
While both of these claims introduce a different understanding of sci-
ence, one as immutable and fixed, the other emphasizes constant change,
these arguments nevertheless conclude with the same assumption that life
begins at the moment of conception.
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The first argument is that the scientific community has always considered
the fetus to be a human being. Eugene Diamond, the President of the
American Association of Pro-Life Pediatricians, argued that researchers
and scientists agree that the answer to the question of when life begins
is conception. The current debates over the issue are a new develop-
ment, influenced by social and political interests and not by scientific
data; “Prior to 1973 (when Roe v. Wade became law), embryology and
obstetrics textbooks stated unequivocally: ‘Life begins with the fertiliza-
tion of the ovum by the spermatozoa.” Furthermore, the “life” in question
was obviously viewed as uniquely and indisputably human: The zygote
thus formed represents the beginning of life for a new unique individual”
(1992). Different doctors and researchers, Diamond stated, agreed with
this statement. As a proof, he quoted professionals who said “by all of the
criteria of modern molecular biology, life is present from the moment of
conception”; “It is scientifically correct to say that an individual human
life begins at conception.... Our laws, one function of which is to help
preserve the lives of our people, should be based on accurate scientific
data”; and, “this straightforward biological fact (the beginning of life is
conception) should not be distorted to serve sociological, political, or eco-
nomic goals” (Diamond 1992). Jerry Falwell makes a similar argument in
his book Listen, America!, arguing that the people in the scientific com-
munity agree

that an ‘individual organism (the zygote) cannot be a part of the mother...
it has entirely different set of chromosomes...it has a separate and unique
life.’...the moment of birth is not a moment of magic when a potential
being is transformed into an actual being. The unborn child is merely mov-
ing from a required aquatic environment to a required gaseous environment
so that it can develop into its next stage of life (1981: 168).

The use of scientific knowledge arguing that the fetus is a human being
appeared early in the pro-life discourse. One of the ways in which the sci-
entific argument was utilized was through fetal imagery, showing that the
fetus is a baby, helping people to identify its humanness (Crenshaw 1995;
Petchesky 1987). Schaefter and Koop were among the first to employ the
use of fetal imagery in an antiabortion campaign, a strategy that was later
embraced and expanded by John Willke in his best-selling Handbook on
Abortion (1979). In the 1980s, the use of this imagery became common
and widespread among the pro-life movement. According to the pro-life



THE FIGHT OVER ABORTION: FETAL RIGHTS IN THE POST-ROE ERA 45

movement, the benefit of these technological developments is that they
allow the public to see what was always known in the scientific commu-
nity: that despite being in the womb, the fetus is already a baby. According
to this approach, the technological developments allow us to acknowledge
the real nature of the fetus. Thus, while there is no change in the scientific
knowledge, or in the fact that the fetus is a human being, the ability of the
public to access this knowledge and information does change.®

The second way in which science was used to argue that the fetus
should be treated as a human being is by focusing on scientific and medical
developments that have changed the moment of viability. These develop-
ments prove that our current knowledge should not be used to determine
when life begins; since the advancement of science changes the definition
of viability, it is thus clear that we should not use the current definition
of viability—or this concept altogether—as a way to determine when life
begins. As Schaeffer and Koop argued, “it is impossible for anyone to say
when a developing fetus becomes viable, that is, has the ability to exist
on its own. Smaller and smaller premature infants are being saved every
year!” (1979: 37). The issue of fetal viability, and how it changes following
medical and technological developments, is addressed also in newspapers.
For example, according to John Willke, while in 1989 the survival rate of
babies born in week 23 was only around 10 %, “he had seen newspaper
accounts of babies born at 20 weeks of pregnancy and survived...There
have been no survivors that anyone knows of below 20 weeks,” he added,
‘but it could be that next week we’ll save an 18- or 19-weeker’” (Kolta
1989). According to this statement, although 24 weeks might be the
point of viability today, current and future technological developments
might change it. Scientific developments thus make evident the inability
to establish viability through scientific tools, and further prove that life
starts at conception.

Despite being part of the argument regarding the sanctity of life, the
scientific argument was never very common in the pro-life discourse,

8The assumption that fetal imagery is one way in which the public can recognize the
humanity of the fetus also stands at the center of some legislation, mainly laws that require
mandatory ultrasound (The Guttmacher Institute 2015¢). According to this belief, showing
pregnant women this image essentially humanizes their fetus, deterring them from having an
abortion. While there is significant controversy regarding the effect of this viewing on a
woman’s decision to abort, the most recent data available on the effect of ultrasound on rates
of abortion seems to conclude that women who are interested in having an abortion are not
influenced by these images (Gatter et al. 2014).
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as it appears in newspaper items. Between the years 1973 and 1994,
scientific arguments were mentioned 41 times, accounting for 16 % of
all fetus-centered arguments. Until the early 1990s, these references
were spread almost evenly, with one to three references every year start-
ing in 1978. While in the early and mid-1990s the number of references
increased to four to five per year, the late 1990s were again character-
ized by a decline in the number of references, which remain low until
today; between 1995 and 2015 there are only 30 scientific references
used as the basis for the argument that the fetus is a human being,
which account for only 8 % of all fetus-centered arguments. Similar
to the first argument regarding the sanctity of the life of the fetus, the
scientific and medical references often do not include explicit calls for
women not to abort their fetuses. Instead, the assumption is that prov-
ing the fetus is a human being is enough to promote antiabortion senti-
ments and policies among people who have some pro-choice tendencies
or preferences. For example, a pro-life supporter writes that as every
high school student knows, “the life of every organism, human or not,
begins when the chromosomes of the sperm fuse with the chromosome
of the ovum” (Walker 1981). The pro-life motivation of saving lives is
thus based on the “clear, scientific evidence that each fertilized human
ovum is an individual human person, and is therefore entitled to the
same rights to life and liberty (including privacy) that other children
and adults have” (Montanaro 1991). The conclusion of this scientific
evidence and use of imagery is clear; “You see sonograms, you see five
fingers. If it really is alive, and has a heartbeat, then why is it legal to kill?
To me, it’s hypocrisy” (Goodstein 1998).

The scientific-based discourse, however, is much more prevalent in the
websites than in the newspapers. Out of 109 pro-life websites that use the
fetus-centered claim, 39 (36 %) use scientific arguments to develop their
claim that the fetus is a human being. Out of these 39, 12 (23 %) websites
use this argument together with religious arguments regarding sanctity of
life. These websites include current scientific information and citation, show-
ing that life begins at conception. For example, on the website, Science for
Unborn Human Life (2015), it is stated that “as noted in Williams Obstetrics
(20th edition, 1997: 151), ‘The status of the unborn child has been elevated
to that of a patient, who, in large measure, can be given the same meticulous
care that obstetricians provide pregnant women.””

One example of the common argument that the question of when
life begins is not debated among the scientific community is evident in
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National Right to Life’s website; “The question of when life begins is
not an issue of theology or philosophy; it can easily be answered by ele-
mentary biology. For more than 100 years, medical science has known
conclusively that every individual’s life begins at the moment of fertil-
ization” (National Right to Life 2015b). The answer to the question of
when life begins is thus unchanging, and is affected neither by new data
nor by technology. A similar argument is made by the Charlotte Lozier
Institute, a research and education institute that aims to “promote
deeper public understanding of the value of human life, motherhood,
and fatherhood, and to identify policies and practices that will protect
life and serve both women’s health and family well-being.” The human-
ity of the fetus, they argue, is clear and has never been questioned:

the scientific basis for distinguishing one cell type from another rests on two
criteria: differences in what something is made of (its molecular composi-
tion) and differences in how the cell behaves. These two criteria are univer-
sally agreed upon and employed throughout the scientific enterprise. They
are not ‘religious’ beliefs or matters of personal opinion. They are objective,
verifiable scientific criteria that determine precisely when a new cell type is
formed (Charlotte Lozier Institute 2015b).

The use of fetal imagery is common within the pro-life movement.
The website of the organization National Right to Life, for example,
includes a section titled “Baby Rose photo album,” which contains pho-
tos of Rose from a 6-week-old fetus through her birth and until her
second birthday. The photos are accompanied by titles such as “Tiny,
cute, and so perfectly formed!” and “Guess what? My brain waves can
now be detected. I am going to be a smart girl!” (National Right to Life
2015a). The ultrasound images are thus used to create a photo album
that starts within the womb, while the birth is described as an event
that takes place after 9 months of life. According to this account, pub-
lished on the website Abortion Facts (2015), “personhood is properly
defined by membership in the human species, not by stage of develop-
ment within that species. A living being’s designation to a species is
determined not by the stage of development but by the sum total of
its biological characteristics.” The use of scientific facts regarding fetal
development, together with ultrasound and other fetal images that have
become available through technological developments, promotes the
claim that the physical attributes, behaviors, and capabilities are already
developed within fetuses.
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One topic with an increasing presence in pro-life websites is the issue of
fetal pain, which is used to emphasize the humanity of the fetus.” Out of
the 109 websites that address fetus-centered concerns, at least 16 (15 %)
websites include a detailed explanation of the scientific evidence regard-
ing fetal pain; most maintain that the fetus can feel pain at 20 weeks and,
thus, abortion after that time is torture. In the attempt to frame this discus-
sion as scientific, most of the websites use scientific information and testi-
mony of researchers and medical professionals. For example, the website for
Minnesota Citizens Concerned for Life, quotes Dr. Paul Ranalli, saying that
“at 20 weeks, the fetal brain has the full complement of brain cells present
in adulthood, ready and waiting to receive pain signals from the body, and
their electrical activity can be recorded by standard electroencephalography
(EEG).” The Charlotte Lozier Institute website also uses research to argue
for early fetal responses to painful stimuli; “The earliest reactions to painful
stimuli motor reflexes can be detected at 7.5 weeks of gestation [5.5 weeks
post-fertilization]” (Charlotte Lozier Institute 2015a). According to the
2004 testimony of Dr. Kanwaljeet “Sunny” Anand before Congress, fetuses
experience more intense pain than adults, since “mechanisms that inhibit or
moderate the experience of pain do not begin to develop until 32-34 weeks
post-fertilization. Any pain the unborn child experiences before these pain
inhibitors are in place is likely more intense than the pain an older infant
or adult experiences when subjected to similar types of injury” (Charlotte
Lozier Institute 2015a). As in the case of other scientific arguments, the
statements regarding fetal pain appear with no explicit call for women to
avoid abortion. Instead, this conclusion is assumed to be obvious, in light of
this scientific evidence that proved the humanness of the fetus.

The last issue addressed by pro-life websites regarding technological
and medical developments is the increasing ability of medical profession-
als to detect fetal abnormalities. This ability, pro-life activists argue, often
results in abortion, thus requiring the pro-life movement to address this
issue directly.!® As a response to this trend, some pro-life organizations
that oppose abortion even in the case of a birth of a dead baby emphasize

?The issue of fetal pain is mentioned in some newspaper pieces in the carly 1980s, such as
in the case of articles in The Washington Post from 1982 to 1984, in which pro-life activists
mention the pain that the fetus feels. However, statements from the 1980s regarding fetal
pain are rare, and often without mentioning scientific research on the topic. The focus on
fetal pain is more clearly evident in legislation, as will be discussed later in this chapter. While
antiabortion restrictions based on fetal pain have become common in the last few years
(Robertson 2013), the first bill addressing this issue appeared in 1983 (H.R. 203).

19While this information is difficult to verify, pro-life organizations, such as LifeNews,
claim that 9 out of 10 fetuses diagnosed with Down syndrome are aborted (2013b).
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the important role of perinatal hospice and care. Out of 109 websites
that focus on the fetus, 11 (10 %) organizations focus on perinatal care
for parents who decide to carry the pregnancy to term if their fetus suf-
fers from fetal abnormalities that will most likely lead to a stillbirth or
death shortly after the birth. In contrast to organizations that target
parents whose children will most likely die at a young age, the focus on
perinatal care primarily takes place when the fetus is within the womb.
It is argued that this service provides women the gift of time with their
baby, even if their life is limited to before birth. The idea of embracing
life, regardless of its nature or length, is reflected in the website Perinatal
Hospice: A Gift of Time (2015);

if you are here because of a prenatal diagnosis that indicates your baby likely
will die before or after birth, we are so sorry. Perhaps you are considering
continuing your pregnancy and embracing whatever time you may be able
to have with your baby, even if that time is only before birth, while your
baby is cradled safely inside of you.

Abortion, according to this approach, is never an acceptable solution,
not even if the child is going to die a few hours after birth, or be born
dead. Continuing the pregnancy is

a parenting decision that honors the baby as well as the parents. It allows
you to parent your baby as long as possible and to protect your child for as
long as he or she is able to live. Ultimately, it allows you to give your baby—
and yourself—the full measure of your baby’s life and the gift of a peaceful,
natural goodbye. Continuing the pregnancy is not about passively waiting
for death. It is about actively embracing the brief, shining moment of this
little life (Perinatal Hospice).

The argument that the fetus is a human being, even during pregnancy,
leads to the conclusion that abortion is never justified;

Just because the baby is likely to die through a natural delivery, that does
not justify an intentional killing. For example, if a rescuer is venturing into a
burning vehicle to try to save its injured occupants, and is only able to save
one of the two occupants, is it justifiable for him to then take out his gun
and shoot the occupant he was unable to save? Of course not! Intentionally
killing those you were not able to save is never justified in healthcare. We
have the technology and expertise to provide quality healthcare to a preg-
nant woman without intentionally killing her unborn baby, regardless of the
severity of her disease (Association of Pro-life Physicians 2015).



50 REPRODUCTIVE RIGHTS IN THE AGE OF HUMAN RIGHTS

Abortion as Genocide or the Holocaust

The third type of argument that constitutes the fetus-centered discourse
is the claim that abortion is an act of genocide, similar to the Holocaust.
This comparison emphasizes that abortion is not only murder, but it is
actually a systematically immoral act, a social phenomenon that signifies
the lack of morality and values in society today. This comparison also high-
lights the severity of the act, and the lack of moral disagreement regard-
ing the nature of abortion. While today this discourse often emphasizes
race—arguing that abortion policies are meant to disproportionately affect
African Americans and are thus used as a form of genocide—earlier refer-
ences to these arguments focus less on race and more on the systematic
and immoral nature of abortion.

The link between abortion and the Holocaust appears already in
Schaefter and Koop’s book, which starts with a reference to Yad Vashem,
Israel’s official memorial to the victims of the Holocaust. This reference
is used to remind us of the unlimited capacities of human evil. Abortion,
they argue, allows human beings to decide who should live and who
should die, just like Nazism and slavery. This comparison has since then
become an integral part of the pro-life discourse surrounding abortion.
Ron Paul, for example, warned in 1981 that in the case of abortion,

the State protects the ‘right” of some people to kill others, just as the courts
protected the ‘property rights’ of slave masters in their slaves.... Unlike Nazi
Germany, which forcibly sent millions to the gas chambers (as well as forcing
abortion and sterilization upon many more), the new regime has enlisted
the assistance of millions of people to act as its agents in carrying out a pro-
gram of mass murder (Meagher 2008: 169).

The idea that individuals are allowed to kill a human being reminds
us “an earlier time in our nation’s history, a time of marked embarrass-
ment to all American people, when individuals were permitted to deter-
mine for themselves whether those with black skin were human begins
to be respected as such, or property to be used according to one’s will”
(Bachiochi 2004: 27). Nellie Gray, an organizer of the March For Life,
also used a similar discourse when she warns that legislators who vote for
abortion “will be held accountable, just as the Nuremberg trials found
individuals personally responsible for crimes committed against humanity”
(Isaacson 1981: 27). Abortion is thus a moral wrong, which although not
yet recognized, should be universally accepted as such in the future.
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The analysis of the newspaper items reveals that the references to the
Holocaust or genocide appeared as early as the mid-1970s. Between 1973
and 1994, the comparison of abortion and genocide or the Holocaust, or
references that create such a link, appeared 36 times, which accounts for
14 % of all fetus-centered claims. For example, the keynote address in the
National Right to Life convention in 1979, given by William C. Brennan,
was entitled “Medical Holocaust.” The lecture

compared abortions in America in the 1970s to the extermination of Jews
by Nazi Germany in the 1940’s. ‘American doctors have, since the Supreme
Court Decision in 1973, destroyed over six million unborn human beings’...
Licensed physicians, he said, are ‘the executioners,” the bureaucrats who
provide support services are the ‘medical mercenaries,” and the Upjohn
Company, which manufactures medicines and devices used for abortions, is
the I.G. Farben, a reference to the German Company that made chemicals
used in mass executions (Herbers 1979).

The comparison between abortion and the Holocaust, pro-life activists
argue, clarifies that abortion is even a bigger problem than the Holocaust;
“It is high time that someone remind these pro-abortionists that there is
a holocaust going on that dwarfs even the horrible Jewish one, taking 50
million lives every year, worldwide” (Cooper 1995).

The argument regarding the immorality of abortion is made also by link-
ing abortion to slavery, thus emphasizing the immoral nature of the ruling
as well as the practice. For example, in 1980, Carolyn Gerster, president
of the National Right to Life Committee, stated, “In 1857, the supreme
court voted seven to two in the Dred Scott decision that a slave in not a
person.... And just as that mistake had to be corrected by the 13th and
14th amendments to the constitution, the mistake of 1973 will have to be
corrected by the Human Life Amendment” (“Right to Life Committee
Plan Drives” 1980). In this case, the reference to slavery is used to argue
that despite current social assumptions, in the future we will recognize the
moral wrong of abortion. Thus, while morality is fixed, it sometimes takes
time for society to recognize it. In other cases, however, pro-life activists
use the comparison between abortion and slavery to explicitly highlight
the racial aspect of the practice, arguing that abortion influences African
American communities more significantly than white communities. This
discourse, while rare, appears in newspaper items with pro-life-discourse;
between 1973 and 1994, the link between abortion and race was men-
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tioned only eight times (3 % of the fetus-centered references), less than the
28 references (10 %) to genocide or the Holocaust. This tendency did not
change much in later years; between 1995 and 2015, the pro-life discourse
found in newspapers included references to genocide or the Holocaust in
8 % of the fetus-centered arguments, and slavery in 5 % of the cases. As in
a letter to the editor from 1994, the references to slavery often emphasize
the higher rates of abortion among blacks to argue for the need to remind
“black abortion clinic staft that abolitionists, black and white, did not fight
and die so that future generations of black women could achieve equal
access to the abortion clinic” (“Pro-Life Preacher” 1994). As such, these
references, while small in numbers, link abortion to the mission to change
demographics in a systematic and horrific matter (Mason 1999).

The analysis of websites reveals different tendencies in the compari-
son between abortion and race, though the comparison of abortion and
genocide or the Holocaust remains at a similar level; out of 109 websites
that use the fetus-centered discourse, 14 (13 %) include some reference
to genocide or the Holocaust. The link between abortion and race, how-
ever, appears in 29 (19 %) of the 152 websites surveyed. Out of these 29
websites, 21 are fetus centered, while the other 8 websites focus mainly
on the influence of abortion on the parents, including the fathers. The
analysis of the websites thus shows an increase in the use of the argument
that abortion is a racist practice. While some websites still emphasize the
link between abortion and genocide or the Holocaust, the majority of
the websites use these references to highlight issues of race; 9 of the 14
websites that include references to genocide or the Holocaust include also
references to race or slavery.

When introducing the link between abortion and race, numerous orga-
nizations argue that “abortion, by the numbers, is a racist institution...
abortion kills minority children at more than three times the rate of non-
Hispanic, white children” (Abort 73 2015). The racist aspect of abortion
is proven through the comparison of the percentage of blacks and minor-
ity in the population against their percentage among women obtaining
abortion. For example, a quote used by dozens of pro-life websites, as well
as numerous news websites and activists, argues that

according to 2010 census data, African—Americans make up 12.6 percent
of the U.S. population but the Centers for Disease Control (CDC) reports
that black women accounted for 35.4 percent of all abortions in 2009. The
Guttmacher Institute puts the percentage of black abortions at 30 percent
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of the U.S. total. Their most recent numbers are from 2008. Similarly, the
Guttmacher Institute reports that Hispanic women accounted for 25 percent
of'all U.S. abortions in 2008, although Hispanics make up just 16.3 percent
of the U.S. population. The CDC lists the percentage of Hispanic abortions
at 20.6 percent. Comparing those numbers to non-Hispanic whites, who
make up 63.7 percent of America’s population, but account for only 36 per-
cent of all U.S. abortions (or 37.7 according to the CDC) (Abort 73 2015).

The higher percentages of black and minority women who obtain abor-
tions, these websites argue, indicate that abortion is an action that not
only affects the fetus and their family. Rather, abortion holds significant
implications for the social structure and lives of minorities; “Abortion’s
negative impact has significantly contributed to African-Americans being
the only minority in America whose population is in decline. Hispanics
are now the largest minority group in the country. If the current trend
continues, the black community may cease to make a significant positive
contribution in society” (Protecting Black Lives 2015). Therefore, as the
organization, Too Many Aborted argued, abortion is the biggest civil rights
struggle of our day.

How can we rise if our future is flushed down the drain? And we mean, liter-
ally, flushed down the drain. Over 1000 times a day, the body parts of black
babies are torn from their mother’s womb, ground in garbage disposals
and washed away like sewage. This is the reality of ‘choice’ that often scares
women away from any other option that doesn’t end in death. Despite the
reality that more black babies are aborted than born alive in NYC (although
all abortions are a tragedy), the nation’s largest black “civil rights’ groups
have done nothing to address this epidemic (Bomberger 2013).

As part of their strategy, the organization’s billboards include state-
ments such as “Black children are an endangered species” and “Gone:
15 Million and Counting.” The phenomenon of billboards emphasiz-
ing the racial aspect of abortion was also used in 2011, when 200 bill-
boards sponsored by the group Life Always appeared throughout the
U.S., mainly in cities and neighborhoods with a predominately African
American population (Fried 2013). The billboards included a picture of a
young, African American girl, stating, “The most dangerous place for an
African-American is in the womb.” This systematic targeting of minori-
ties is intentional; “As Supreme Court Justice Ruth Bader Ginsburg said
in 2009, Roe v. Wade enabled them to address ‘the population we don’t
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want too many of.” The numbers do not lie” (Life Restoration Project).
Therefore, African Americans need to realize that the fight against abor-
tion is the civil-right struggle of the day.

In the attempt to highlight the link between abortion and race, a few
organizations focus on Planned Parenthood, a nonprofit that provides
reproductive health services including abortion. Two of the websites sur-
veyed—Klan Parenthood and Stop Planned Parenthood (STOPP)—are
organizations that focus their struggle against abortion primarily on elimi-
nating Planned Parenthood. In addition, 30 other organizations (20 %)
mention Planned Parenthood in their websites, often referring to it as an
“abortion company” or an “abortion mill.” While in most cases Planned
Parenthood is mentioned in relation to issues of race or genocide, other
references address the issue of funding for abortions, and the risk that the
organization introduces to women’s health and safety.

The racial references made in this discourse often establish a link between
Planned Parenthood and Margaret Sanger, a birth control activist from the
early twentieth century, emphasizing her ties to the science of eugenics. For
example, the website Too Many Aborted mentions Margaret Sanger and her
project from 1939 to get rid of the “poor, black, and undesirable.”! Her con-
nection to Planned Parenthood explains why “today, the same mouthpieces for
Planned Parenthood are claiming ‘lack of access’ while black women visit abor-
tion clinics at five times the rate of white women. This is by design. Abortion
kills more black lives (363,705) than all other causes of death combined
(285,522)” (Too Many Aborted 2015). The organization Black Genocide
also argues that there is a link between Planned Parenthood and racism;

We are the only minority in America that is on the decline in population. If the
current trend continues, by 2038 the black vote will be insignificant. Did you
know that the founder of Planned Parenthood, Margaret Sanger, was a devout
racist who created the Negro Project designed to sterilize unknowingly black
women and others she deemed as undesirables of society? The founder of
Planned Parenthood said, ‘Colored people are like human weeds and are to
be exterminated.” Is her vision being fulfilled today? (Black Genocide 2015)

""The accusations against Sanger have been used often by pro-life activists, as well as by
politicians such as Herman Cain in his campaign for presidency (Kessler 2011). The reality is
much more complex; Sanger believed in family planning, not based on class or race, and
believed in the right of women to express their sexuality while also choosing not to give
birth. She was associated at one point with the Eugenics Movement, but before the
Holocaust.
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Also, these organizations often emphasize the geographical location
of Planned Parenthood clinics, arguing that the locations are part of
their racist strategy. For example, the organization High School Students
for Life includes a statement that even today, “the abortion industry
continues to target and disproportionately affect the black population.
Seventy nine percent of Planned Parenthood abortion clinics are located
in minority communities. Black women are 3x more likely to get an
abortion than a white woman. About 1000 black children are aborted
every day” (2015) The organization Population Research Institute
claims “four out of five Planned Parenthood clinics are located in minor-
ity neighborhoods, with blacks as the primary target. About one-third of
all abortions are performed on blacks, even though they make up only
13 percent of the population (Population Research Institute 2015).”

The organizations and discourse focusing on Planned Parenthood are
often the more extreme within the pro-life movement. For example, one
of the slogans of the website Klan Parenthood is “Because lynching is
for amateurs.” They develop this argument on their homepage explain-
ing “The Ku Klux Klan lynching of blacks can’t hold a candle to Planned
Parenthood when it comes to killing black children. Lynching by the
Klu Klux Klan isn’t as efficient at killing Blacks as Planned Parenthood
abortions. Thanks to them, in America today, almost as many black
babies are killed by abortion as are born (Klan Parenthood 2015).”
Mark Crutcher from Life Dynamics provides an additional example in
his response to tweets by Planned Parenthood after the Ferguson grand
jury decided not to indict Police Officer Darren Wilson in the shooting
death of Michael Brown. In his response he states, “This is an absolute
and utter disgrace what these people are saying, because the fact is that
in the history of the United States the Klu Klux Klan has done far less
damage to the African-American community than Planned Parenthood
has done to them and continues to do to them every day—and we’ve
proven this” (Butts 2014).

One of only a few websites that uses the terms “Holocaust” and
“genocide” without reference to the racial aspect of abortion is Survivors
of the Abortion Holocaust. This organization argues that everyone who
was born after 1973 is a survivor of the abortion Holocaust. Its activi-
ties focus on reaching out to those in schools and colleges, emphasizing
their role of survivors—the two-thirds of this generation that were not
killed in the abortion Holocaust—in changing the future of abortion
in the USA;
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Compelled by the Gospel of our Lord Jesus Christ and our respect for
life, the Survivors of the Abortion Holocaust speak out on behalf of over
56,000,000 children lost to abortion in America since 1973. Dedicated to
defending the right to life of future generations, we are engaged in a battle
to end America’s genocide. We recognize the urgency of this war, as over
3500 children die each day in the United States because of abortion...It hap-
pened to us—we are its target (Survivors of the Abortion Holocaust 2015).

Fetal Rights Versus Women’s Rights

The last type of justification that makes up the fetus-centered discourse is
the argument that the fetus’ right to life stands in opposition to women’s
right to choose. Since there is a clear tension between the interests of the
preborn and pregnant women, society, pro-life activists argue, needs to
protect the fetus rather than the mother. Placing fetal rights in direct con-
flict with women’s rights led the pro-life movement to largely ignore the
issues facing women during the first few decades after Roe. This is evident
in the analysis of newspaper items; while the fetus-centered discourse was
mentioned 287 times between the years 1973 and 1994, women-centered
concerns or arguments were mentioned only 69 times, reflecting 21 % of
all pro-life arguments made during these years. Most of the references that
addressed issues concerning women—61 %—start appearing in the late
1980s, with only 12 instances before 1989.

While most organizations rejected or avoided women-centered argu-
ments until the mid-1990s, one exception is the organization Feminists
for Life (FFL). The organization, founded in 1973, argued early on that
the danger in abortion is that it allows men to exploit women, while at the
same time freeing the state from the need to make sure that women can
balance caretaking with their career. Patricia Goltz, one of the founders of
the organization, called abortion “an insidious form of enslavement to the
Playboy’s ‘right to fuck’ [that] has no place in the women’s movement”
(Ziegler 2013: 238). As part of their concern over women’s exploitation,
the organization was also one of the first to address issues of informed
consent for abortion. The organization’s unique approach led them to
support other initiatives that were mostly rejected by the pro-life move-
ment, including the ERA, and actions by the state to address the reasons
that led pregnant women to choose abortion, mainly social and economic
concerns. For example, they demanded the removal of any mention of
illegitimacy from birth certificates in the case of unwed mothers, arguing
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that reducing the stigma is one way to reduce abortion rates within this
population. The influence of FFL within the pro-life movement declined
in the late 1970s and early 1980s, when the alliance between the pro-life
movement and the Christian Right shifted the movement’s agenda, which
now emphasized conservative family values and opposition to the ERA.!?

One of the most common approaches that framed fetal rights in oppo-
sition to women’s rights was developed partly as a response against the
feminist movement, which was seen as supporting women’s rights and
rejecting family and religious values. Falwell, for example, identifies this
conflict when he argued,

the second weapon against the family is the feminist revolution. This is the
counterreaction to the cult of the playboy. Many women are saying, ‘Why
should I be taken advantage of by chauvinists? I will get out and do my own
thing. I will stand up for my rights. I will have my own dirty magazines.’
Feminists are saying that self-satisfaction is more important than the family.
Most of the women who are leaders in the feminist movement promote an
immoral lifestyle (1981: 124).

The feminist movement, according to this account, is threatening not
only pro-life assumptions about the sanctity of life but also traditional fam-
ily values and gender norms. Therefore, there is a need to clarify that the
decision over abortion cannot be based on the feminist concept of wom-
en’s choice. The Family Manifesto of Moral Majority, for example, argued,
“we proclaim that parental responsibility for reproductive decisions is joint.
Hence we deny that reproduction is solely a ‘woman’s choice’” defining
the issue as beyond just a women’s concern (Dowland 2009: 616).

Despite the centrality of the fetus-centered argument, the pro-life dis-
course in the 1980s nevertheless includes some references to women and
the impact of abortion on their lives. This discourse often emphasizes the
natural role of women as mothers, and the threat that the feminist move-

12The uniqueness of FFL among the pro-life movement is evident even today. For exam-
ple, they argue, “Abortion is a reflection that we have not met the needs of women. Abortion
masks the unmet needs of women in the workplace, schools, home, and society. In society—
the poor, the working poor, women in difficult and often abusive relationships, and students
and women in the workplace whose basic needs are ignored: (FFL 2015).” This claim that
abortion is a sign that society failed to meet the needs of women is as exceptional today
within the pro-life discourse as their arguments were in the 1970s. More on the organization
and its role in the development of the women-centered strategy is presented in Chap. 3.
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ment poses—to society, but particularly to women—when they oppose
family and traditional values. Thus, abortion hurts women because it acts
against “a woman’s call to be a wife and mother, which is the highest calling
in the world” (Falwell 1981: 124). The shift to feminist values is danger-
ous, argued in a letter to the editor, published in ‘The Washington Post’ in
1988, since “in women’s efforts to be made ‘equal,’ they have lost complete
respect for the role we play, which God has given us and which no man can
ever hope to equal—the role of mother! Heaven help us all (“The Abortion
Debate Rages” 1988)..” These types of arguments, with their concern for
the fetus, and also for women, seem to also fit the women-centered strategy,
which became prominent in the mid-1990s. However, while this later strat-
egy is based almost entirely on scientific language and medical arguments,
the discourse of the 1980s that addresses women’s concerns, besides being
limited and rare, is characterized by a more traditional version of women’s
natural roles and tendencies, with limited discussion of women’s needs. As
evident from Falwell’s statement from 1986, what women need is help sav-
ing their babies, not necessarily themselves; “millions of babies were being
killed, and I would go on fighting to save their lives, but what about the
other victims of abortion, the mothers of those babies who desperately need
help to save their babies?” (Harding 2001: 187).

In light of all of this, women need to be protected from the feminist
movement by a strong pro-life movement;

the no. 1 goal of the women’s liberationists is, in the words of Bella
S. Abzug, ‘to enforce the constitutional right of females to terminate preg-
nancies that they do not wish to continue.’...I like being a woman—pro-life,
pro-church, pro-children, and all that stands for being a woman...I was
asked if I could live in a feminist world. The answer to that question is no.
I’m terribly afraid of the feminist. If they want to be identified as men, more
power to them. But leave the rest of us alone. Don’t let them take away the
right to be a woman (Lengers 1978).

This point also appears in Schaeffer and Koop’s book, which rarely dis-
cusses the needs of mothers, or the effect that abortion might have;

‘why didn’t anyone tell me?” is a fair question from girl suffering the after-
effects of a recommended abortion. ‘Why didn’t anyone tell me I would
feel like a mother with empty arms?’ ‘Why didn’t anyone tell me I risked
spoiling the possibility of having a normal pregnancy, because of the damage
that might be done to my body by the abortion?’...we need to think about
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the aborted human beings who have been deprived of a chance to live, but
we also need to consider with sympathy and compassion the women being
turned into ‘aborted mothers’—bereft mothers—bitter in some cases, hard
in some cases, exceedingly sorrowful in other cases (1979: 52).

Since, as will be discussed in Chap. 3, the women-centered approach
changed significantly in the 1990s, it is not surprising that an examination
of the organizations’ websites—reflecting the nature of the discourse in
2015—reveals a different approach toward women’s concern as com-
pared to newspaper items and discourse from earlier decades. Out of 152
websites surveyed, 103 (68 %) include discourse that addresses the risk
and harm of abortion for women. Seventy-one (69 %) of these websites,
however, include both fetus-centered and women-centered discourses,
while 32 (31 %) focus primarily or exclusively on mothers and fathers,
mostly through emphasis on centers and programs dealing with the
trauma of abortion. Thus, these organizations often argue against the
need to side with either the mother or the fetus, instead claiming that the
pro-life movement protects both. This argument is based also on refuting
the claim that abortion is sometimes performed to save the mother’s life;
“Fact #8: Less than 1 % of all abortions are performed to save the life of
the mother” (Abortion Facts 2015). In this context, only a small num-
ber of organizations today—around 4 % of websites surveyed—position
women’s rights in opposition to fetal rights. What all these organizations
have in common is that they do not focus only on abortion. Instead,
they all also fight to preserve family and religious values, opposing issues
such as gay marriage and the elimination of school prayer. For example,
the website Pro-Life—Ancient Order of Hibernians states “Roe v. Wade
made the fetus out to be a predator, a threat to family happiness, another
potential mouth to feed who might hamper the health and well-being of
other family members already there. There would simply not be enough
food and clothing and square footage of housing space to accommodate
one more human being. The infant in the womb, the stranger in our
midst, must go (Wallace 2015).”

In conclusion, the four different types of arguments that compose
the fetus-centered strategy differ in nature and frequency; the arguments
emphasizing the sanctity of the life of the fetus—based on religious, uni-
versal, or scientific claims—appear most often, although primarily with-
out any justification beyond the claim itself. The argument that compares
abortion to genocide, the Holocaust, or slavery is used to highlight the
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immoral nature of the practice, as well as the difficulty in relying on cur-
rent social norms as the compass of morality. The claim that the rights
of the fetus stand in opposition to the rights of women, an argument
which later almost entirely disappears from the pro-life discourse, situates
the right to life against the right to choose, arguing for the prioritization
of the previous over the misguided and self-centered feminist argument.
Despite this variation, the account presented here highlights the centrality
of the fetus-centered discourse between 1973 and 1994. The centrality of
this strategy is evident also in public policy during this period. The next
section examines the legislative attempts made from 1973 to 1994, ana-
lyzing proposed and enacted bills at the federal and state levels.

4 ABORTION AND PuBLIC PoLicy: 1973-1994

The ruling in Roe v. Wade invalidated an 1854 Texas statute that criminal-
ized abortion in all cases except the life of the mother. In its ruling, the
court recognized the right to privacy between a woman and her physician
to decide if abortion is the best form of medical treatment, citing previ-
ous rulings that established this right to privacy. Following the court’s
ruling, almost all state laws concerning abortion were invalidated, particu-
larly those that did not include exceptions for the health and safety of the
mother (O’Connor 1996).

In light of this ruling, there were only limited avenues available for
legislative intervention in women’s decision to procure an abortion during
the first trimester. However, the ruling concludes that states have inter-
est in protecting the potential life during the second and third trimesters.
Thus, states may establish some restrictions on access to abortion during
these trimesters (410 U.S. 113, 1973). Immediately after the ruling was
announced, it was unclear how the state and federal courts would respond
to legislative attempts to regulate this practice. For policymakers at the
federal and state levels, this uncertainty meant that they had to navigate
an uncertain legal environment as pro-life supporters lobbied officials
to limit access to abortion. Furthermore, given the highly controversial
nature of the procedure and the great structural and institutional differ-
ences between Congress and state legislatures, the policy responses to this
issue varied significantly between these two levels of government.

The factors that led to the adoption of abortion laws have been stud-
ied extensively, particularly at the level of the state, although numer-
ous studies also examine abortion law at the federal level (Adams 1997;
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Ainsworth and Hall 2011; Brady and Schwartz 1995; Tatalovich and
Schier 1993). Previous studies of abortion-related policy development at
the level of the state have focused on constituent preferences or public
opinion (Arceneaux 2002; Camobreco and Barnello 2008; Cook et al.
1992; Norrander and Wilcox 1999), while conversely other studies focus
on elite preferences or those in public office to explain the development of
abortion policy (Berkman and O’Connor 1993; Halva-Neubauer 1990;
Medoff et al. 2011) or some combination of these forces (Kreitzer 2015;
Strickland and Whicker 1992).13

The current project, while investigating the development of abortion-
related public policy, examines the entire range of policies from 1973
to the present in the aggregate as a means to understand the impact of
the pro-life movement on public policy. This analysis of public policy is
designed to uncover the impact of the pro-life rhetoric on the type of
pro-life policies that emanated from the federal and state legislatures. If
the pro-life movement is effective in its attempts to affect attitudes toward
the practice of abortion, and in turn public policy, proposed and enacted
legislation at both levels of government should reflect policies designed to
protect the rights of the fetus. Policies designed to protect various rights
of the fetus would illustrate the effect of this discourse, while a more stark
example of this impact of this discourse would be policies designed to ban
the procedure altogether.

Between the years 1973 and 1994, hundreds of abortion-related bills
and resolutions were introduced at the federal level, the majority of which
were designed to limit or restrict access to the procedure. Specifically, 794
bills, amendments, and resolutions were introduced at the federal level
during this 21-year time period, with 709 (89 %) of these measures being
pro-life in nature. The first section of this analysis examines policy devel-
opment in the first four sessions of Congress immediately after the court’s
ruling (the 93-96 sessions, from 1973 to 1980) followed by an analysis of
the 97-103 sessions, from 1981 to 1994. Although we argue that the shift
in discourse occurs in the mid-1990s, thus serving as the demarcation of
a significant transformation within the pro-life movement, 1980 is also a
turning point given the political changes occurring within the Republican
Party at this time. With Reagan’s election, and his highly visible pro-life
stance, the growing pro-life movement became increasingly mainstream

13This is in no way serves as an exhaustive list of studies on abortion-related policy
development.
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and entrenched within the Republican Party, which began its growth in
political power during this time period as well.

1973-1980: From 1973 to 1980, 355 bills, amendments, and resolu-
tions were introduced; 342 (96 %) of these measures were pro-life in nature
and 278 (78 %) were intended to protect fetal rights. This was attempted
primarily through the human life amendment, as well as some proposed
bans on fetal research. The remaining 22 % of legislation addressed issues
associated with third-party actors such as taxpayers or health professionals
(18 %) and women (4 %). Despite the magnitude of legislation introduced
during these years, particularly in the years immediately following the rul-
ing, little was enacted into law and the vast majority of these successful
legislation efforts addressed issues indirectly associated with the proce-
dure. Proportionally, a similar phenomenon occurred at the state level,
with a relatively small number of enacted abortion restrictions in place by
the mid-1970s.

From 1973 to 1980, the most frequently proposed measure was the
human life amendment, introduced through 266 independent proposals,
representing 75 % of all abortion-related proposals introduced during this
8-year period. Despite some variations in the wording of these proposals,
the primary purpose was clear: to amend the US Constitution to over-
turn the decision in Roe ». Wade. This amendment—if successful—would
give legal status or “personhood” to a fetus from the moment of con-
ception. Further, the amendment would restrict the jurisdiction of the
Supreme Court on the issue of abortion, returning this authority to the
states. Many of these measures propose to afford due process and equality
protections to all persons “irrespective of age, health, function or condi-
tion of dependency, including the unborn” (H.]J. Res 464, 1977). Others
declare that the protections afforded “persons” under the 5th and 14th
Amendments extends to all human beings, “including unborn offspring at
every stage of biological development” (S.]J. Res 10, 1975).

A smaller proportion of human life amendments focused on limiting
the jurisdiction of the Supreme Court on the issue of abortion, returning
the authority to regulate back to the states. For example, H.J. Res 527
would amend the US Constitution to “grant the States power to regulate
or forbid the voluntary termination of human pregnancy” (1975). This
attempt by members of Congress to overturn the ruling in Roe through
an amendment to the constitution—in this instance by removing juris-
diction from the Supreme Court over abortion—related case law—is not
unique to this particular instance. Initiatives to limit the jurisdiction of
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the court has occurred a number of times in the past, particularly after
rulings on controversial issues such as school prayer and busing, and will
no doubt continue in the future (Kay 1981). Despite the intense drive
toward enacting this constitutional amendment, to date any such pro-
posal has died in committee.

As a constitutional amendment establishing personhood and limiting
the court’s jurisdiction over abortion remained out of reach, members of
Congress achieved abortion restrictions through other means. Despite this
focus on fetal rights in the vast majority of proposed measures, the legisla-
tive successes at the federal level were achieved mainly in two other areas:
refusal clauses and funding restrictions, both of which focus on the rights
of third-party actors. Following the decision in Roe, Congress quickly
passed the Church Amendment during the 93rd session (1973), which
was added to the Health Programs Extension Act, prohibiting public offi-
cials from requiring individuals or facilities to provide abortion services if
they receive public funds (42 U.S.C. § 300a—7(b)). This conscience clause
continues to be in effect today, although the number and breadth of con-
science clauses enacted at the federal level have increased overtime. Beside
the Church Amendment, there was very little success in enacting abortion
restrictions at the federal level during this time period, particularly with
those measures most commonly proposed.

Restrictions on payment or funding for abortions—both therapeutic
and elective—were included in numerous spending bills, beginning with
the Foreign Assistance Act of 1973 (22 U.S.C. 2151a). Between 1973
and 1980, 11 appropriations bills included restrictions on funding for
abortion. These acts range from the Social Security Act, Department of
Defense spending bills, Department of Health, Labor, Education, and
Welfare appropriations, to the District of Columbia appropriations act.
As part of numerous riders that fund or prohibit funding for various
projects and procedures, these bills included restrictions on funding
for abortion. In practice, in the intermediate aftermath of the Roe rul-
ing, and despite the intense controversy surrounding the ruling and
the procedure more generally, the primary legislative success to limit
abortion was achieved through funding restrictions on annual appro-
priations for a range of departments and services.!* Thus, despite the
attention given to fetal rights or establishing personhood for the fetus,
the only legislative success pro-life officials found included funding

14 Both refusal clauses and funding restrictions will be examined in greater detail in Chap. 4.
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restrictions (11), refusal or conscience clauses (3), and an amendment
to the Legal Services Act.!® Congressional reaction to the Roe ruling,
while swift and intense, was largely unsuccessful in achieving an over-
turning of the precedent or establishing significant restrictions access
to the procedure in general.

At the state level, the court’s ruling in Roe overturned virtually all state
laws, including outright bans on the procedure as well as bans that were
too vague in nature. As a result, from 1973 to 1980, 37 states and the
District of Columbia enacted 104 abortion-related laws. During this time
period, Illinois and Massachusetts produced the greatest amount of leg-
islation (seven and five bills, respectively), with little variation among the
states as a whole. Out of the 104 laws, only one pro-choice law passed at
the state level, in Washington, DC. This law established a minor’s right to
consent to receive medical treatment for pregnancy or its lawful termina-
tion (D.C. Mun. Regs. Subt. 22-B, § 600). As expected, the legislation
emanating from the states varies in nature from that which emerged in
Congress during this time period. While at the federal level, all person-
hood or fetal rights proposals either died in committee or failed to pass, at
the state level, there was some success with regard to fetal rights policies.
At the state level, 32 % of the laws passed during this time period included
some protection of fetal rights; 22 of these fetal rights measures (67 %) are
restrictions on abortions after viability.

In Roe, the court established that a woman’s right to an abortion,
without significant burdens imposed by the state, extends until viability.
Viability, defined by the ruling, is the potential ability of the fetus to live
outside the womb, usually placed at 27 or 28 weeks (410 U.S. 113,1973).
The laws that restrict post-viable abortions at the state level vary in their
definition of the point of viability. For example, Idaho’s ban declares that
no abortion may be performed after viability, construed as when a fetus is
“potentially able to live outside the mother’s womb, albeit with artificial
aid” (Idaho Code § 18-604, 1973). Similarly, Nebraska’s ban states, “no
abortion shall be performed after the time at which, in the sound medical
judgment of the attending physician, the unborn child clearly appears to
have reached viability, except when necessary to preserve the life or health

5The Legal Services Act of 1974, attached to the Economic Opportunity Act of 1964,
provides pro bono legal services for the indigent. The Act prohibits the provision of legal
services for use in litigation associated with attempts to procure a nontherapeutic abortion or
to compel an individual or institution to perform an abortion (42 U.S.C. 2996 et seq.)
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of the mother” (Neb. Rev. Stat. §§ 28-325, 1977). Thirteen other states
ban abortions after viability, without a clear definition of the term or ref-
erence to the mutability of viability. Four states offer greater clarity with
regard to the point at which abortions may not occur; three states banned
abortions after 24 weeks (Massachusetts, Nevada, and Oklahoma), with
Towa prohibiting this practice after the second trimester and Florida dur-
ing the third trimester (Iowa Code Ann § 707.7, (1)—(2), 1976; Fla. Stat.
Ann. § 390.0111, 1979). The other fetal rights measures passed at this
time include statements regarding the importance and respect necessary
for personhood (9), post-abortion fetal disposal requirements (7), and
bans on fetal research (5).

In addition to the laws focusing on fetal rights, states were also suc-
cessful in passing pro-life laws protecting third-party interests. Twenty-
two state laws put restrictions on state funding of abortion, through
either limitations on the use of Medicaid funds for the procedure (18)
or restrictions on the use of state funds to refer, provide, or counsel
for abortions (8). Further, while at the federal level there were just
a handful of conscience clauses imposed, at the state level 37 clauses
passed into law. Out of the 37, 32 refusal laws prohibited public offi-
cials from requiring individual health professionals or facilities to per-
form abortions. This prohibition is similar to the Church Amendment,
which passed in Congress in 1973. Similar protections were extended
to insurance companies or health maintenance organizations (HMOs)
in five states.

Finally, at the federal level no laws pertaining to women’s rights or
women’s health and abortion passed between these years. In addition, very
few laws addressing these issues were proposed in Congress. At the state
level, however, laws addressing women’s health or women’s rights were
the most common type of abortion-related legislation during this 8-year
period, representing 54 % of all legislation. Only one policy—the District
of Columbia’s parental notification—was pro-choice, thus all other state
laws enacted during this time period were pro-life in nature. The most
common issue addressed concerns the physicians that provide abortions
and the facilities in which they occur. These laws include licensing require-
ments for physicians (32), regulating the type of healthcare professional
that can provide abortions. Laws addressing clinic regulations (6) were
meant to ensure these facilities are adequately designed and equipped to
protect women’s health and safety while undergoing the abortion proce-
dure. While there is some variation in the content and scope of these laws,
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in general they establish basic standards and requirements that are also
found in other areas of medicine.

In sum, the laws passed at the state level are distinct from those passed
by Congress during this period, with the clearest divergence in the policy
concerning women’s health and safety. Not only were women’s health-
or rights-related laws unsuccessful at the federal level during this time
period, only 4 % of all proposals brought before Congress addressed these
issues. In the years immediately following the decision in Roe ». Wade,
federal legislators are clearly focused on pursuing fetal rights policies, with
virtually no attempts to address women’s issues as it pertains to abortion.
The focus of Congress (albeit with some measures dealing with third-
party issues, some of which were successful) clearly reflects the rhetoric
and mission of the pro-life movement at this time, demonstrating the
impact of this movement on policymakers. Although the pro-life move-
ment was not yet clearly aligned with the Republican Party during these
early years following Roe, legislators pursuing abortion-related policy at
the federal level have adopted the movement’s rhetoric and overarching
mission. The greater variability found in public policy at the state level
reflects the impact of state political culture, ideology, partisanship, and
structural differences found among the states. However, there is a strong
focus on fetal rights legislation, with a substantial number of measures
being passed at the state level. It is clear that there is greater acceptance
of fetal rights claims and policy at the federal and state level in the years
immediately following Roe that is very similar in nature to the strategy and
rhetoric of the pro-life movement.

1981-1994: During these years, some changes begin to emerge at
both the federal and state levels, although the basic trends persist. Of the
439 proposals introduced at the Congressional level from 1981 to 1994,
166-38 %—were focused on fetal rights. There was an increase in propos-
als that address the rights of third party actors (197, or 45 %), as well as
that concerning women (76, or 17 %). Three hundred and sixty seven
measures—84 %—are pro-life in nature, and while still a substantial pro-
portion of the legislation from this time period, this number represents a
decline in pro-life policies overall.

Fetal rights proposals, still the majority of measures introduced in
Congress during this time period, primarily consisted of reintroductions
of the human life amendment or similar measures that would establish
personhood for the fetus (129). There were 95 proposals introduced that
would amend the Constitution to protect the right to life of the unborn;
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additionally, there were 34 bills introduced that would establish person-
hood for the fetus without amending the US Constitution. Of the remain-
ing fetal rights proposals, nine would prohibit the use of fetal tissue in
research; one measure was introduced that was intended to study the rela-
tionship between abortion and child pornography, unemployment, non-
payment of child support, and child abuse (H. Amend. 583, 1984). The
other fetal rights laws include measures that would prohibit sex-selective
abortion (5), and ensure the federal government will prohibit the states
from enacting restrictions on late-term abortions (10). The fetal rights
legislation introduced at this time is similar in nature to that enacted in the
years immediately following the decision in Roe, although the amount of
enacted legislation is in slight decline. As found in the years from 1973 to
1980, there were no fetal rights bills passed into law from 1981 to 1994.

At the state level, changes in the type of legislation begin to emerge in
the years 1981-1994. Fetal rights laws become the most infrequent type
of abortion-related measures passed during this time, representing 17 %
of all state-level legislation. Bans on abortion procedures after viability
were the most common bills passed during this time period (15), followed
by personhood bills (10), and laws prescribing the requirements for fetal
disposal following an abortion (8). Fetal rights laws, slowly on the decline
at the level of the state, represent the only fetal rights laws that were suc-
cessfully enacted in this first era following passage of Roe v. Wade.

From 1981 to 1994, laws concerning women’s health and safety and
third-party actors became increasingly prominent, particularly in the late
1980s and early 1990s. The Supreme Court rulings in Webster (1989) and
Casey (1992) opened the door for some restrictions on access to abortion;
while these rulings did not produce the flood of legislation expected by
some (Devins 2009), there was an increase in efforts to restrict access to
abortion, more so than in the first decade following the ruling in Roe.
While the legislation that was passed was primarily related to women’s
health and wellness, and third-party interests, there remains an effort to
initiate legislation to protect fetal rights.

5  ANALYSIS

The analysis of the impact of the pro-life discourse on public policy between
1973 and 1994 reveals the centrality of the fetus-centered strategy, as well as
the variation within it; while the discourse focuses mainly on normative argu-
ments, often with implicit links to religion, the widespread legislative efforts
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represent the attempt to limit abortion by any means possible. In addition
to the influence of the fetus-centered approach on public policy, it also car-
ries broader social and political implications. Specifically, we are interested
in the implications of the fetus-centered strategy for our understanding of
human rights, reproductive rights, and right-wing politics. These three areas
are strongly influenced by the abortion debate, thus this analysis explores the
implications of the pro-life strategy on social and political issues.

Human Rights: The Fetus’ Right to Life

Until the 1990s, the pro-life movement did not explicitly use the human
rights discourse. Instead, as evident from the analysis of the newspaper
items, the arguments regarding the sanctity of life were introduced with-
out addressing or developing the justification for the claim; between 1973
and 1994, 43 % of all pro-life arguments included some reference to this
concept, without including references to religious or scientific justifica-
tions as the basis of their claim. In addition, the references to the sanc-
tity of life also did not utilize the concept of human rights. The result is
a statement that lacks any justification for the claim, as in the case of a
pro-life demonstration in 1989, in which Governor Martinez of Florida
shouted to the crowd “I stand with you because you are the voice of the
unheard, those who have rights but no one has listened to. We’re talking
about an unborn baby who’s seeking life...it’s a heartbeat, a heartbeat that
must be heard and seen” (Schmalz 1989).

The absence of any human rights’ claims or discourse also character-
izes the pro-life legislative efforts during this period. Despite hundreds of
proposals for a human life amendment in Congress, the most commonly
used language invokes themes from American law and legal principles
rather than that of the human rights discourse. The rights intended to be
granted to the fetus are predicated upon the protections established in the
US Constitution, specifically the 14th Amendment, which prohibits the
deprivation of “life, liberty, and property” to all persons without due pro-
cess of law. For the pro-life movement, and in particular, for the authors
of the human life amendments, the fetus’ right to life is clearly established
in these constitutional protections afforded all citizens. Other human life
amendments are not as specific in their references to the essential pro-
tections afforded to unborn children. In these cases they either simply
affirm that the U.S. Constitution does not establish the right to abortion,
or aim to overturn the precedent in Roe by returning legislative authority
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over this issue to the states. Thus, despite the sanctity of life being seen
as a paramount or natural right granted to all persons, including unborn
children, the attempts to codify this protection do not use the terminol-
ogy of human rights.

The limited references—in both discourse and legislation—to human
rights concepts during these decades are not surprising. First, during
the 1970s and 1980s, the human rights discourse has not yet been
commonly used and widely legitimated (Beitz 2011). Thus, defining
a certain act as a human rights violation did not yet become one of
the most effective and acceptable ways to argue for the immorality of
an action (Haule 2006). Second, during the 1980s, the human rights
discourse was still often understood as conflicting with religious beliefs,
as is in the case of Schaeffer and Koop’s book (1979), which situates
humanism in opposition to religion. Third, the conceptualization of
the fetus-centered strategy as protecting the rights of the fetus against
the rights claims of women also limited the use of the human rights
discourse. While the human rights discourse respects a wide array of
rights, the focus of the pro-life movement was solely on the right to
life, arguing that other rights are secondary or marginal in comparison
to the fetus’ right to life. As such, the human rights discourse was less
effective and relevant to the pro-life movement, since it undermines
the ability to argue merely for one right.

In the last few decades, however, there has been an increase in the use of
the human rights discourse by the pro-life movement. This shift has been
influenced not only by the growing acceptance of human rights claims
but also by the existing alliance between moral arguments and human
rights claim; in this “age of human rights,” human rights claims are seen
as equivalent to moral arguments. It is within this context that the pro-life
movement began using the human rights discourse. This shift, Peter Toon
(1998: 33) argues, is not easy; while the legitimacy and frequency of the
human rights discourse has changed,

from a traditional Christian viewpoint it would appear that talk of ‘rights-
bearing subjects’ only truly makes sense within the context of political
and social ethical discourse in which a human being is considered as truly
possessing dignity in his individuality and personhood. As such, he or she is
considered an independent and autonomous person whose relation to others
is contractual and self-determined and whose perceived relation to any ‘God’
is also self-determined.
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While the use of the language of rights is crucial for participation in the
political and social spheres today, “to be heard in the modern world, he
may have to use ‘rights talk’ in a limited and wise way to argue for what is
good for man in God’s world and is achievable by political action” (Toon
1998: 34). This type of discourse is based on a universalist conceptualiza-
tion of human rights, arguing that all human beings (which, pro-lifers
argue, include fetuses) have the right to be born, regardless of the context
in which they were conceived or the opinion of pregnant women.

The introduction of women-centered concerns into the pro-life strat-
egy in the 1990s facilitated the adoption of the human rights discourse.
The use of both strategies—the fetus centered and the women centered—
allowed the pro-life movement to argue that it does not define women’s
rights as secondary to those of the fetus but, rather, aims to promote
everyone’s rights. In practice, however, the human rights discourse appears
almost exclusively with regard to the fetus. The concern for women, while
receiving significant attention in discourse and policy, nevertheless does
not translate into the adoption of a human rights discourse.!®

One prominent example regarding the use of the human rights dis-
course, as part of the fetus-centered strategy, is the 2015 March for Life,
which was covered in the pro-life media as “the biggest human rights
rally in the world.”"” In an interview with Catholic News Service, Micaiah
Bilger, education director of the Pennsylvania Pro-Life Federation,
said, “It’s important for us to stand up in our nation’s capital and say,
‘Abortion is a human rights injustice and we want to see all life protected’”
(Catholic News Service 2015). In his speech during the rally, March for
Life Chairman Patrick Kelly said, “history is on our side, because history is
always on the side of those who fight for human dignity and human life”
(Andersen 2015). Jeanne Monhan, President of March for Life Education
and Defense Fund, said, “Today, the March for Life has grown to become
the largest human rights demonstration in the world. We will continue
to March until the human rights abuse of abortion is brought to an end”

1One of the reasons why the women-centered strategy is not used together with the

human rights discourse is that this strategy is characterized by identifying the subject as lack-
ing autonomy and independence. As a result of these traits, the discourse of this strategy
focuses on protecting women rather than recognizing their agency. This approach, which
will be discussed at the end of Chap. 3, introduces some challenges to the human rights
discourse.

7This language appeared in multiple pro-life websites, including catholicnews.com,
catholiccitizens.org, ncronline.com, and thebostonpilot.com.
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(Lopez 2015). The analysis of pro-life websites also highlights the increase
in the use of human rights discourse; out of 152 websites surveyed, 33
(22 %) argue that the fight against abortion is a human right issue. Fifty-
four percent of these websites include both fetus-centered and women-
centered arguments, while the rest are almost equally divided between
websites that focus only on fetus-centered arguments or women-centered
claims. Furthermore, some of the websites focus exclusively on defining
the abortion debate as a human rights issue; the organization Human
Rights For All Ages, for example, uses the UDHR as a background to its
website, in the attempt to clarify that pro-life organizations are inherently
classified as human rights organizations.

Despite the attempts of some in the movement to define the pro-life
struggle as a human rights issue, this link has not been accepted by human
rights organizations, especially at the international level. The question of
who is the bearer of human rights has always been debated and challenged
throughout history, such as in the case of women and slaves, or more
recently criminals, terrorists, and migrants. In the current human rights
discourse the question whether the right to life, which is the most basic
human right, is—or should be—extended to fetuses has been generally
answered with a firm no. The UDHR, human rights organizations empha-
size, starts with the statement that “all human beings are born free and
equal in dignity and rights.” Other human rights declaration—such as
the European Convention of Human Rights, the International Covenant
on Civil and Political Rights, the Convention on the Rights of the Child,
and regional human rights declarations—also do not recognize the rights
of the fetus. In addition, there is a widespread agreement among most
human rights scholars that human rights conventions and international
law focus solely on born individuals (Cook and Dickens 2003; Copelon
et al. 2005; Penovic 2011).

The proposition that the fetus does not possess human rights and
should not be protected by human rights treaties is also influenced by the
approach taken by pro-life organizations, which is understood as prioritiz-
ing the rights of the fetus over that of the mother, even in those instances
in which the life of the mother is at risk. In opposition to the pro-life
discourse, the human rights discourse on women’s reproductive rights
emphasizes the need to prevent maternal mortality that is associated with
illegal abortions, in order to secure the health of mothers (Yamin and Maine
1999). The issue of women’s health and reproductive rights—as well as
their right to have control over these decisions—is recognized under the
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UDHR, as well as other treaties such as the International Convention on
Economic, Social, and Cultural Rights (ICESCR) and the Convention of
the Elimination of all forms of Discrimination Against Women (CEDAW).
The emphasis within the human rights discourse on maternal health also
sets the groundwork for a future in which the right to abortion is explic-
itly stated and accepted by human right organizations and institutions as
a human right; some organizations, such as Human Rights Watch, already
recognize access to safe and legal abortion as a human right. Within this
context, the pro-life mission of defining the right to life of the fetus is
understood as a threat to women’s health and, at times, women’s right
to life. Thus, proposals to add protections for human beings from the
moment of conception have been systematically rejected; for example,
the International Conference on Population and Development (ICPD) in
1994 agreed to attach human rights to birth, a proposal that was approved
almost unanimously. This decision was particularly meaningful, since it
attached their goals on population and development to women’s control
over their reproductive choices (Copelon et al. 2005).18

In sum, despite the challenges—mainly by activists and leaders of human
rights organizations and institutions—in the last few decades the pro-life
movement has been increasingly relying on the human rights discourse as
part of their fetus-centered strategy. Additionally, there has been a move-
ment to establish a link between pro-life arguments and the human rights
discourse and institutions, including attempts to promote the conceptual-
ization of abortion as a human rights violation. While these attempts have
failed at the international level—the current trend in the UN is to push
toward greater protection of women’s reproductive rights—nevertheless
the use of the human rights discourse has been expanding beyond pro-life
activists; Speaker of the House John Boehner stated, “abortion is a defin-
ing human-rights issue of our time” (Ricker 2013). While the pro-life
movement has not provided justifications or explanations for this link,
the lack of theoretical rationale is not unique to the pro-life movement.
Rather, it is a common trait of the human rights discourse, in which the

8 Despite this relative agreement within the human rights discourse, some researchers
argue for the inclusion of the fetus under human right declarations and treaties. Flood
(2006) and Joseph (2009), for example, argue that the life of unborn individuals is already
protected under these conventions and laws, even if this responsibility is not explicitly stated
in these documents. The applicability of these rights to unborn individuals, they argue, is
either assumed—thus not requiring explicit references to the preborn—or excluded from the
documents because of pressure from some countries.
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debate over the origin and basis for human rights is often either a point
of contention or assumed. Within this context, the lack of foundational
arguments for the claim that the fetus is entitled to human rights does not
in itself exclude the pro-life movement from employing the human rights
discourse. Thus, the claim that the fetus is a human being already grants
the fetus all human rights, with no need to justify this claim.

Reproductive Rights

The decision in Roe established two circumstances in which the interest
of the state to regulate abortion may supersede women’s right to abor-
tion: the protection of women’s health and safety and the protection of
the potentiality of human life, with appropriate exceptions in place (410
U.S. 113, 1973). In the early years following the ruling, the fledgling pro-
life movement very purposively focused on the rights of the fetus in its
attempt to articulate to the general public and policymakers the imperative
of overturning this ruling. With the focus of the pro-life movement pri-
marily fixated on the fetus-centered strategy, at least until the mid-1990s,
the advocacy of women’s rights and interests came almost solely from the
pro-choice movement.

By focusing on the fetus’ right to life, the pro-life movement avoided
any engagement with some of the most central public health issues that
pushed many toward support for liberalizing abortion laws in the 1960s.
The stories of women who traveled across the country or even abroad to
locations such as Great Britain that had already legalized the procedure as
well as the injuries and mortality rates associated with illegal abortion were
still at the forefront at the public’s understanding of this issue (Benson
Gold 2003). These concerns were at the center of the public discussion
before Roe, and were the primary reasons the majority of Americans were
supportive of some access to abortion in the 1960s and 1970s (Petrocik
1987). Within this context, the fetus-centered strategy represented an
attempt to shift the debate from women’s health and reproductive rights
to a discussion of the beginnings of life. The debate over the reproductive
health and life of the mother was transformed into a moral debate concern-
ing the sanctity of life and immorality of women who obtain abortions.

The fetus-centered strategy of the pro-life movement thus had two
effects on reproductive rights. Regarding the discourse, the abortion
debate became less about women, and more about the right to life, and
who has the right to enjoy it. In the short term, this strategy resulted in
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few gains for the pro-life movement, at least with respect to their broader
goals of banning the procedure or severely restricting access. While the
restrictions imposed limited access for some women, abortion nevertheless
remained accessible for most during this time period. In Congress, mem-
bers failed to enact any fetal rights laws, despite the overwhelming pro-
portion of proposals introduced. At the state level, while some fetal rights
laws were introduced, the majority of enacted legislation concerns other
parties such as women, taxpayers, and health professionals. The reported
abortion rate grew steadily during the 1970s, peaking in the 1980s and
remaining fairly steady through the early 1990s. Further, the number of
abortion providers in the USA also grew during the 1970s, peaking in
the mid- to late 1980s, indicating the greater availability of health profes-
sionals who provide this service in the years immediately following Roe
(Henshaw and Kost 2008). Immediately following the decision in Roe the
abortion rate increased dramatically, indicating that women were able to
access abortion or turned to legal avenues for this procedure rather than
relying on illegal or self-induced abortions. Thus, while making the abor-
tion debate less about women’s rights and health, the pro-life movement
nevertheless failed limiting access to or frequency of abortion. The main
achievement of this approach was in solidifying the support of the most
ardent pro-life supporters.

In the long term, the intensity of some in the pro-life movement led to
increasingly dramatic—and at times violent—efforts to restrict access to
abortion. Protests outside of abortion clinics became increasingly com-
mon, creating a hostile environment for women and medical professionals
as well as other patients entering or leaving the medical facility. Further, by
the mid-1990s, an increase in the acts of violence perpetrated by pro-life
extremists, which targeted abortion providers, clinics, and at times, the
women attempting to procure an abortion, led many to associate pro-life
movement with violence and murder (Rose 2007). The rise in violence
from within the pro-life movement contributed to the highly contentious
nature of abortion and reproductive rights, more generally.

One of the most distinct and defining features of reproductive rights
during this time period concerns what is not addressed or included within
the pro-life discourse and public policy outcomes. Reproductive rights
encapsulate more than just abortion; access to birth control—which estab-
lished the basis for the right to access abortion—remains a key issue under
the umbrella of reproductive rights. Among pro-choice advocates, birth
control, and in general, reproductive health are as critical to their under-
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standing of reproductive rights as is abortion. However, during the first
few decades following the decision in Roe, the discussion surrounding
reproductive rights—among the general public, pro-life movement, and
political leaders—focused squarely on the issue of abortion. While pro-
choice advocates viewed access to abortion as essential for women’s auton-
omy and equality (Carabillo et al. 1993; Ginsberg 1985; Siegel 2010), the
public and political debate over reproductive rights in the years following
Roe remain centered on the issue of abortion rather than a broader debate
over women’s equality and reproductive health.

Right-Wing Politics

In the 1970s, the Republican Party—and conservatives, more gener-
ally—were going through a transformation, in terms of both ideology and
structure. As political leaders and intellectuals innovated to expand the
party base, the coalitions that made up both parties also began to shift.
Partisan change began to occur more significantly in the 1970s and 1980s
as race and social welfare issues began to take prominence in the political
sphere, in effect dividing the coalitions that had made up the Democratic
Party since the 1930s (Abramowitz and Saunders 1998; Adams 1997;
Petrocik 1987). Specifically, the adoption of the 1964 Civil Rights Act
and the 1965 Voting Rights Act drove many conservative Democrats—
particularly white, Southern Democrats—to the Republican Party. As this
evolution began to occur, Republican leaders also began to incorporate
social issues into their national platform, leading the party further to the
right. The adoption of an antiabortion stance within the party platform
in the 1980s further solidified the conservative shift of the Republican
Party, eventually allowing for the alignment of the party’s social conserva-
tives with the pro-life movement. While the full expression of this secular
realignment did not become apparent until the Reagan and post-Reagan
years, the beginnings of this change was clearly established in the 1960s,
preceding in many ways the growth and evolution of the pro-life move-
ment (Green et al. 2004; Petrocik 1987).

Prior to this evolution, however, social issues such as abortion were not
partisan in nature. In the 1960s and early 1970s, for example, Republicans
in the electorate supported access to abortion at a slightly higher rate than
Democrats, as the evolution of abortion into a highly partisan issue did
not fully occur until the late 1980s (Adams 1997). It is within this envi-
ronment, in which the public and party leaders are generally in support
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of some access to abortion and the issue itself is not yet highly partisan or
salient, that the pro-life movement attempted to establish itself (Petrocik
1987). As the realignment of both parties occurred, the pro-life move-
ment began its own period of evolution and growth. The ruling in Roe,
and the backlash to the ruling, served as a perfect catalyst to stimulate
the growth of this movement; the increased public attention to the issue
of abortion not only created the ideal environment for the movement to
grow, but it also structured the type of opposition that emerged.

The ruling in Roe, and thus the foundation from which the movement
began to transform, established abortion as a private, personal matter,
emphasizing a woman’s right to privacy and freedom from unnecessary
state intrusion. The libertarian nature of the ruling—specifically, the pro-
hibition on excessive government intervention in this decision—in turn
led to a political backlash that was also largely libertarian in nature. The
policies that were successful, particularly at the federal level, concerned
restrictions on government funding for abortion or abortion-related ser-
vices, or more generally, policies that prevent the state from aiding or
assisting in the process. As such, this legislation protects the interests of
taxpayers and other third-party actors from the actions of the state. Even
the final goal of the pro-life movement—to establish personhood for the
fetus—fits a libertarian approach to legislating restrictions on abortion;
after recognizing the fetus’ right to life, there is no need for further legisla-
tion or intervention by the state, since this definition is enough to require
all existing laws and protections to be granted to preborn individuals.
Thus, the focus of the pro-life movement on personhood, if successful,
will signify the end of the state intervention in this matter. The libertarian
nature of the legislation is also evident in the numerous conscious clauses,
which regardless of focusing on religious freedom emphasizes individual
rights and freedom from government intervention.

The libertarian nature of the fetus-centered strategy during the first
few decades after Roe aligned with the GOP and conservatives’ vision of
what government should be and how it should operate. In order to sup-
port the pro-life mission, Republicans are not required to strongly oppose
abortion. Instead, it is enough for them to support limited government
intervention and limitations on public funding in order for them to sup-
port pro-life legislation. Thus, the pro-life movement was able to appeal
to conservatives and the Republican Party in an age when social issues
were not yet commonly accepted as partisan issues that divide the two par-
ties. This strategy of the pro-life movement, and particularly the legislative
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successes regarding third-party actors, is thus able to create an ideologi-
cal alignment between the pro-life movement and the Republican Party,
particularly with respect to beliefs about regulation and government inter-
vention, and later also with regard to social norms regarding abortion.

6 CONCLUSION

Regardless of the relative consistency between discourse and legislative
attempts regarding the fetus-centered strategy, and the alignment of
the GOP with the pro-life movement, the movement failed to restrict
access to abortion at the state and federal levels. In addition to the failure
in reversing Roe, public support for abortion also did not significantly
change; while in the mid- to late 1970s around 20-22 % of those sur-
veyed said they support abortion under any circumstances and in the mid-
1990s the percentage of people who supported this approach was in the
low to mid-30s (Gallup). Furthermore, during the 1990s (Newport et al.
1999) there was a sharp rise in the amount of violence associated with the
pro-life movement; “Between 1991 and 1998, there were 23 murders or
attempted murders of physicians who perform abortions or staff members
at clinics that provide abortion services. At the same time, the incidence of
bombings, vandalism, death threats, acid attacks, and other forms of vio-
lence increased dramatically. For example, in the 13-year period between
1977 and 1989, there were 70 reported death threats against abortion
providers; in the following 6 years, 1990-1995, there were 196” (Munson
2009: 88). The surge in violence, and public discussion of this violence,
also influenced what pro-life activists were asked about in the news, or the
type of arguments and justification they focused on in their statements; of
the 66 times between 1973 and 2015 that the pro-life discourse in The
New York Times and The Washington Post included some references to pro-
life violence, 43 items (65 %) appeared between 1992 and 1998.

The increase of violence was also accompanied by public concerns
regarding the racist and anti-Semitic sentiments of the extremist parts of
the movement, as well as by supposedly mainstream politicians like Pat
Buchanan (Schneider 1990). These extremists “complained about ‘Jewish
abortionists’ making a profit oft of the deaths of the unborn” leading to
concern and disgust among many in the general public (Meagher 2008:
176-177). Some of this concern focused on the links between some
pro-life groups and national militia movements. A report of Planned
Parenthood, for example, stated,
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Joe Holland, the national director of the North America Free Militia, told a
reporter, ‘I have been referred to by some in the press as a “tax protestor.” I
cannot support the United States government until such time as it stops car-
rying out abortions in its murder clinics and stops supporting the national
advancement of homosexuals’...Holland threatened a Montana judge with
a letter asserting that law enforcement officers will be killed and ‘sent home
in body bags’ if they challenge the militia (DuBowski 1996).

Although these acts were supported by only a few pro-life activists
and abhorred by most, they nevertheless became associated with the pro-
life movement and its strategy. As a result, while the violence and other
extremist acts reflect small factions within the pro-life movement, the pro-
life movement found itself defending its actions and activists, in a climate
that undermined public support for the pro-life movement (Rose 2007).

In addition to the impact of violence and extremists on the public
support of the pro-life approach, the pro-life movement also started
doubting the decision to focus almost solely on the fetus-centered strat-
egy. This approach, it was concluded, was successful in clarifying that
the fetus is a human being, but not necessarily in changing public per-
ception regarding abortion. Pro-life leaders argued that, “almost no one
now speaks of the unborn as ‘tissue,” a ‘blob,” or an internal organ of the
mother” (Bradley 2014 ) and that, “nearly 80 percent of the public will
now admit that abortion involves the destruction of a human life, even
though many in this group still believe abortion should be legal. In fact,
studies show that at least 70 percent of aborting women believe what
they are doing is morally wrong or at least deviant behavior” (Reardon
1996:ix). However, at the same time pro-life activists recognized that
this approach had not successfully increased pro-life support among the
public. As Bradley states, “we established that the unborn are persons,
but somewhere along the way, our fellow Americans revised their view
about what counts as justified killing” (2014). The problem, Beckwith
(2004) argues, is that many Americans treat abortion as a question of
personal preference;

A recent study found that over two-thirds of those surveyed ‘say that,
regardless of their own feelings on the subject, the highly personal decision
to obtain an abortion should be left to a woman and her doctor. Even more
striking, while 57 percent of respondents say they consider abortion to be
murder, more than half of that group agree that a woman should have the
right to choose an abortion’ (56-57).
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Thus, while pro-life activists found the fetus-centered argument convinc-
ing, they “were increasingly encountering people capable of dismissing it.
Perhaps all the people susceptible to it had already been reached and con-
verted. For the remainder, whom we termed ‘the mushy middle,” it was
falling on deaf ears. We didn’t know why” (Mathewes-Green 2004). The
reason the argument fell on deaf ears, Willke (2001) argues, was that it “did
not address the new argument of women’s rights. This had to be answered,
but we did not know what the effective answer [was].” The pro-life move-
ment had to change strategy. After some research, the pro-life movement
“found out that the answer to their ‘choice” argument was a relatively simple
straightforward one. We had to convince the public that we were compas-
sionate to women. Accordingly, we test marketed variations of this theme.
Thus was born the slogan ‘Love them Both’” (Willke 2001).

The combination of the legislative failure, the inability to expand the
base of support, and the negative image of the movement as violent
extremists led to the development of a new strategy, which focused on the
same subject as the pro-choice movement—women. However, the new
focus did not lead the pro-life movement to abandon the fetus-centered
strategy. Instead, the movement diversified,

each person and group trying out strategies as they occurred to them. Some,
of course, would continue to present the ‘It’s a baby and it deserves protec-
tion’ message. This is the backbone of the pro-life movement and our final
motivation, and we aren’t about to abandon it. But others looked at subsets
of the pro-choice population and began crafting ways to reach them. We
didn’t all set out in the same direction. The pro-life movement is diverse,
and it’s a good thing, because our target audiences are too (Mathewes-
Green 2004).

This new women-centered strategy, which started in the mid-1990s,
complementing the fetus-centered strategy, is the focus of Chap. 3.
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CHAPTER 3

Love Them Both: Pro-life Is Pro-women

1 INTRODUCTION

The mid-1990s were met with a sense of failure by the pro-life movement.
Despite the significant growth in the organization and activism, not
much has changed regarding public support of abortion. The limited
changes that did occur reflect mainly the decline in the support of pro-life
arguments in the mid-1990s; according to a Gallup poll, while in the mid-
to late 1970s, around 19 % of Americans believed that abortion should
be illegal in all circumstances, in the mid-1990s the number declined
to approximately 13 %. The main increase during these years was in the
number of people who believed that abortion should be legal under any
circumstances (Adams 1997; Newport et al. 1999). The lack of signifi-
cant changes in the public’s attitudes toward abortion has been especially
surprising in light of changes toward other social issues such as gay mar-
riage (Leonhardt and Parlapiano 2015).

The attempt to repeal Roe in its entirety or limit access to abortion
through legislative intervention was also largely unsuccessful; at the federal
level, the pro-life legislative successes were limited mainly to restrictions on
tederal funding, including appropriations for the Department of Defense,
the Peace Corp, and foreign assistance for public spending on abortion.
Conscience clauses, which passed at the federal as well as the state level,
prevent government intervention in providers’ decision to participate or
not participate in abortion. However, they do little to restrict access and
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the availability of this service, as desired by the pro-life movement. The
relative failure of the pro-life movement—manifested in both insufficient
legislative success and lack of change in public support of abortion—
was driven by the focus of the movement on the fetus-centered strategy.
David C. Reardon, for example, the director of the Elliot Institute that
will play a central role in transforming the pro-life strategy, states, “for
pro-abortionists, this women versus ‘fetus’ strategy has been highly suc-
cessful. By framing the debate in this way, they are attempting to push
pro-life candidates into a box labeled ‘Uncompassionate Anti-Woman
Ideologues’” (Reardon 1994).

In addition to the perceived failure of the fetus-centered strategy, mar-
ket research conducted by the National Right to Life Committee (NRLC)
found that a discourse centered on women’s rights would be more effec-
tive, particularly among people who do not have a clear position on the
issue of reproductive rights. These findings contributed to the shift of
the pro-life movement to a strategy that includes concerns for the pro-
tection of women’s rights and health. This women-centered approach—
also called the New Rhetorical Strategy (NRS) (Reardon 2002 )—is based
on the assumption that abortion is detrimental to women’s health, and
is contributing to women’s exploitation by coercing women to have an
abortion against their will and own interests. In order to protect women,
supporters of the women-centered strategy argue, there is a need to limit
or restrict abortion. This new strategy aims to challenge the perception
of the movement as intolerant, hostile, and potentially violent, instead
promoting the same sense of compassion and caring for women as for the
fetus (Rose 2007; Shields 2009; Willke and Willke 1997). While differ-
ent activists and organizations disagree whether the fetus-centered and
women-centered strategies may be promoted simultaneously (Beckwith
2001), in general, the new strategy has been used together with the fetus-
centered strategy, focusing now on two subjects who need protection: the
fetus as well as the mother.

This chapter analyzes the development and use of the women-centered
strategy by the pro-life movement starting in the mid-1990s. This analysis
reveals how this new strategy transforms both the pro-life discourse and
policy. The women-centered discourse is often scientific in nature, framing
the arguments as facts based on research, highlighting the danger of abor-
tion to women. The legislative attempts that follow from this discourse
focus less on overturning Roe, as the fetus-centered strategy aims to do.
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Instead, the women-centered strategy primarily focuses on restricting or
limiting access to abortion. The women-centered discourse and legislation
defines women as a vulnerable subject in the abortion debate, rather than
an enemy. As a result of the focus on women, the pro-life movement no
longer debates with the pro-choice movement who is the subject whose
rights need to be protected, thus modifying the relation between the two
movements. At the same time, however, the women-centered strategy of
the pro-life movement introduces a different image of women than the
pro-choice movement had, one that is easily coerced and misguided, and
thus whose rights need to be protected by state and federal regulations.

The first section examines the development of the pro-life strategy,
and its relationship to pro-choice and feminist arguments in the abortion
debate. This account traces the change in the approach of the pro-life
movement from a conservative pro-family focus to a movement that aims
to protect both pro-family and pro-women values. The second section
introduces the evolution of the women-centered strategy, mainly between
1995 and 2014, based on analyses of the discourse and legislative attempts
of that period. This section analyzes the different justifications that are
used by pro-life activists to highlight the danger of abortion, focusing
mainly on informed consent and the emotional and health risks of this
practice. The third section of this chapter examines the way in which this
strategy has been influencing the development of human rights, reproduc-
tive rights, and right-wing politics. This analysis shows that while being
very conservative and interventionist in nature, the women-centered strat-
egy has been effective in expanding the pro-life discourse, while also pro-
moting incrementalist—and effective—pro-life legislation.

2 THE DEVELOPMENT OF PRO-LIFE WOMEN-CENTERED
STRATEGY!

The introduction and development of the women-centered strategy have
been influenced by the growing public support of women’s rights during
the decades since Roe. This strategy aims to address the claim made by
pro-choice activists that only they support women, while pro-lifers are
concerned only about the fetus. The pro-choice link between the right to

"The term “women-centered” is commonly used to refer to this discourse (Bachiochi
2004; Cannold 2002). Other terms include “women-protective claims” (Siegel 2008a,
2012; Ziegler 2013).
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have an abortion and women’s rights is relatively new. It was not part of
the justification in the legalization of abortion in Roee, and was not com-
mon before the 1970s, since at that time abortion was seen as harmful
to women, both physically and mentally. During the 1960s and 1970s,
the criminalization of abortion started to be understood as a tool of an
oppressive system, which controls women’s bodies and limits their ability
for autonomous decision making, in general, and of control over their
reproductive decisions, in particular (Rose 2011; Schreiber 2002, 2012;
Siegel 2012).

The rise of the women-centered strategy among pro-life supporters in
the mid- and late 1990s took place after more than a decade of focus-
ing mainly on fetal-centered arguments, which emphasized religious and
pro-family messages. Before the mid-1990s, only a few pro-life move-
ments incorporated pro-women-centered arguments. The most famous
and vocal one was Feminists for Life (FFL), which was founded in 1973
by Pat Goltz and Cathy Callaghan, who left the National Organization
for Women (NOW) out of dissatisfaction with its position on abortion. In
the early 1970s, FFL played a significant role in the NRLC, which was the
largest pro-life organization. Their influence, for example, helped them
add to the NRLC’s pre-Roe position the statement that the organization
is “in favor of a legal system that protects the life of the unborn child,
while recognizing the dignity of the child’s mother, the rights of its father,
and the responsibility of society to provide support and assistance to both
the mother and child” (Ziegler 2013: 239). In the attempt to challenge
the link created in the 1960s and 1970s between abortion and women’s
rights, FFL activists argued that in the past, women’s movements have
always opposed abortion, understanding that practice not as women’s
rights but, rather, as “women’s wrong” (Derr 1995: 133). According to
this account, the opposition of early feminists to abortion was not only
influenced by the health risks associated with the practice at that time.
Instead, they opposed any attempt to define groups of human beings as
nonhuman, including fetuses. It is thus their sensitivity to oppression, and
the way in which society treats marginalized groups, that led to strong
pro-life positions among feminists.

The use of the women-centered strategy within the pro-life movement,
however, declined in the late 1970s and remained insignificant until the
mid-1990s. This decline is related to the rise in the late 1970s of the
religious right within the pro-life movement, a connection that brought
financial as well as public support to the pro-life movement; while in 1978,



LOVE THEM BOTH: PRO-LIFE IS PRO-WOMEN 91

NRLC was $25,000 in debt, the Moral Majority was raising $1 million a
week in mail contributions (Ziegler 2013). The leadership role taken by
the Catholic Church in the pro-life movement led to the shift to a frame of
traditional Christian morality (Rose 2011; Ziegler 2013). Although FFL
continued to be active, their focus and activism did not reflect the pro-life
approach during these years, and the movement had very little influence
and virtually no presence in Washington (Reynolds 1989). Instead, during
the late 1970s and throughout the mid-1990s, the women’s organiza-
tion that played a central role in the pro-life movement was Concerned
Women for America (CWA), which included conservative figures like
Phyllis Schlafly and Beverly LaHaye. CWA was explicit in its opposition
to feminism, stating that it presented an alternative to these evil ideas
(Schreiber 2012). Like Schlafly, CWA combined arguments against abor-
tion with antifeminist arguments, situating pro-family claims in opposi-
tion to feminist ones. Together with a new emphasis on social issues, the
focus on the family became part of the Republican Party’s platform, which
in 1980 stated, ‘We will work for the appointment of judges at all levels
of the judiciary who respect traditional family values and the sanctity of
innocent human life.” The platform plank associated and equated pro-life
and pro-family causes—and was repeated verbatim for years thereafter”
(Siegel 2012: 1374). While in the mid-1980s, some leaders of the pro-life
movement urged president Ronald Reagan’s Surgeon General, C. Everett
Koop, to follow the model of the antismoking campaign and to publicly
state that abortion poses a risk to women, this argument did not become
central in the pro-life discourse until a decade later (Siegel 2007).

The rise of the pro-life women-centered strategy in the 1990s was
shaped by different factors, among them significant court rulings, and
strategic decisions on the part of the movement (Greenhouse 2008).
Between the late 1980s and mid-1990s, a number of Supreme Court rul-
ings validated restrictions on access to abortion, although the basic frame-
work of Roe was preserved. Cases in which the court accepted limited
restrictions on abortion included Webster v. Reproductive Health Services
(1989) and Planned Parenthood v. Casey (1992). In Webster, the court
upheld Missouri’s ban on the use of public facilities or state funds for
abortion. Additionally, the court found the state’s provisions requiring
counseling prior to an abortion, as well as restrictions on abortion after
viability, to be legally permissible under Roe. This ruling opened the door
for greater restrictions on abortion, as the court approved a requirement
for viability testing in the second trimester as well as prohibited abortion
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after viability. Given the nature of the ruling—and the court’s apparent
increasing acceptance of restrictions on abortion—it was expected that
this ruling would produce a groundswell of legislative activity among the
states (Devins 2009).

In Casey (1992), the court, while upholding the framework established
in Roe, accepted an expansion of state regulation of the procedure itself.
Providing greater deference to the states to regulate this practice, the court
accepted all but one requirement established by the state of Pennsylvania,
including informed consent, 24-h waiting period, and parental notifica-
tion requirements for minors. The opinion established the “undue bur-
den test,” allowing for restrictions on abortion prior to fetal viability to
“accommodate the state’s interest in potential life” (505 U.S. 833, at
838). This ruling—in addition to Webster—indicated that the courts were
willing to accept greater restrictions on access to this procedure. As these
rulings opened the door to increased regulation by the states, legislators
responded with increased efforts to limit access to abortion premised on
women’s health and safety.

In addition, the development of the women-centered approach was
also a strategic decision, partly in response to what the pro-life movement
recognized as a failure to expand its base of support. This failure was
attributed not only to the negative image of the movement as violent and
extremist but also to the limitations of the fetus-centered strategy. The
premise of the fetus-centered strategy—that realizing that the fetus is a
human being will lead people to oppose abortion—proved to be wrong;
research conducted by pro-life organizations revealed that, “while three-
fourths or more of the people in the USA now admitted this was a child
who was killed, two-thirds of the same people felt that it was all right
to give the woman the right to kill” (Willke 2001). The failure of the
fetus-centered strategy, pro-life activists argue, has been influenced by
the focus of the movement on moral arguments, and the assumption
that others think within the same moral framework; “Our message is
not being well-received by this audience because we have made the
error of assuming that women, especially those facing the trauma of an
unplanned pregnancy, will respond to principles we see as self-evident
within our own moral framework, and we have presented our arguments
accordingly” (Swope 1998).

At the same time, the failure of the fetus-centered strategy was further
made evident by the success of the pro-choice movement over the abortion
debate. At the federal level, the 1992 Congressional election cycle—often
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referred to as the Year of the Women—brought in the highest propor-
tion of female members of Congress to date. In the Senate, the num-
ber of female Senators increased from three—Barbara Mikulski (D) of
Maryland and Nancy Kassebaum (R) of Kansas, with Diane Feinstein (D)
of California entering the Senate by special election in 1992—to seven,
including Kay Bailey Hutchison from Texas, elected in a special election in
1993. In the House of Representatives, the number of female representa-
tives increased from 28 to 46. Many of these new elected legislators—all
of the Democratic females and several of the female Republicans—were
supportive of reproductive rights, advocating for increased access to con-
traceptives and abortion (Delli Carpini and Fuchs 1993; Tumulty 2012).

The introduction of many new female Democrats and supporters of
reproductive rights in Congress corresponds with a rise in pro-choice
abortion-related proposals in the mid-1990s. Between 1995 and 2014,
there were 217 women-centered policies introduced in Congress; 118
of them were pro-choice in nature. The majority (75) of these measures
focused on the lifting of funding restrictions on abortion. Sixty of these
measures attempted to repeal the domestic funding restrictions for abor-
tion or abortion-related services imposed in the annual appropriations
budgets for the Department of Defense, Medicaid, federal family planning
programs, federal healthcare insurance plans, and for escort services for
women in prison. The other 15 measures focus on annual appropriations
for foreign assistance, which restrict funds from going to nongovernmen-
tal organizations (NGOs) that provide abortion or any abortion-related
services, even if these services are funded through segregated accounts
containing non-US funds. For example, the House and Senate introduced
the Global Democracy Promotion Act, which would allow NGOs to be
eligible for foreign aid for reproductive health services as long as the orga-
nization was operating within the bounds of their own nation’s law (H.R.
2738, 2013). Despite being introduced repeatedly over this time period,
the bill never made it out of committee to the floor for a vote.

The other proposals offered by pro-choice legislators include acts that
reassert women’s right to abortion (8), ensuring women receive accurate
and nonfraudulent information about reproductive services (16), and mea-
sures protecting clinic access or condemning clinic violence (6). The latter
measures were a response to the escalation of violence directed toward
abortion doctors and abortion clinics that had begun in the 1980s and
early 1990s. The murder and attempted murder of numerous health pro-
fessionals, use of arson, assault, and battery, and death threats culminated
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in the early 1990s, producing substantial reaction on the part of legislators
as well as some within the pro-life movement who were quick to con-
demn such actions (Rose 2007). In the 102nd session of Congress (1992—
1993), the Freedom of Access to Clinic Entrances Act was passed into
law, prohibiting the use of physical force or threats to prevent access to a
reproductive health center, committing violence against an employee or
patient at a reproductive health center, or intentional damage or destruc-
tion of such a facility (18 U.S.C. § 248, 1994). Following the passage of
this federal law, and a number of similar laws at the state level (17, includ-
ing Washington, D.C.) violence against abortion clinics and abortion pro-
viders did decline, although threats of violence and other forms of clinic
obstruction continued.

The legislative focus on women’s rights was accompanied by a relatively
united pro-choice movement, which was able to shift the debate from
concerns regarding the fetus to women’s issues; the pro-choice move-
ment, pro-life activists protested, “changed the question. No longer was
our nation arguing about killing babies. The focus, through their efforts,
had shifted oft the humanity of the unborn child to one of women’s rights.
They developed the effective phrase of “‘Who Decides?’” (Willke 2001). In
light of this change, the focus of the pro-life movement on the fetus was
understood by some as ignoring women by defining women’s interests as
in conflict with those of their fetuses (Crenshaw 1995). Pro-choice orga-
nizations such as NARAL and NOW criticized the growing connection
between the pro-life movement and the New Right, accusing their oppo-
nents as excluding women and their concerns from their organizations.

This critique was shared by some within the pro-life movement, who
raised both moral and practical arguments against the exclusive use of the
fetus-centered strategy:

We have steadily criticized our ‘fellow” pro-lifers who seem to care more about
in utero life than life that passed through the birth canal; but we also believe
that these types of pro-lifers are on the decline. Pro-lifers, after all, make no
profit from their stand. Unlike abortionists and playboys (who are among the
most liberal contributors to abortion rights organizations), they are not fight-
ing to protect an economic investment or individual rights (Derr 1995: 148).

Other pro-life activists discussed their
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frustration with the fetal rights focus of the pro-life movement, stating:
‘T used to wonder if I was the only one who realized people just weren’t
persuaded by the pictures of tiny feet. I would think, you know, sure,
it persuaded you, and that’s why you’re standing in front of Planned
Parenthood every week, but it’s not working for all the girls that are walk-
ing right past you and that’s the point that some of us are missing. We
need to speak to them, not all the other people standing on the corner
with us’ (Trumpy 2014: 171).

While this critique was prominent mainly among the activists of FFL, in
the mid-1990s even CWA began to argue that the pro-life movement
should focus not only on helping the fetus but also on protecting women
and their health (Ziegler 2013). As a result of this pressure and critique,
the pro-life movement started using both the fetal-centered and the
women-centered strategies, in the hope of making “their position more
attractive to potential adherents that were not swayed by or interested in
the original framing” (Trumpy 2014: 177). In the attempt to answer also
the “choice” argument, pro-life activists started addressing the issue of
women’s rights, in general, and the concern for the emotional and health
effects of abortion on women, in particular. This argument, according to
John Willke, was “a relatively simple straightforward one. We had to con-
vince the public that we were compassionate to women. Accordingly, we
test marketed variations of this theme. Thus was born the slogan ‘Love
Them Both’” (2001). The “Love Them Both” approach was meant to
appeal to the more moderate audience, which resents the approach that
blames women for abortion, but is nevertheless open to a movement
that aims to “help a woman to reevaluate what she perceives as the three
‘evils’ before her” (Swope 1998). This new strategy “will result not only
in making abortion rare, but in making American culture more pro-life”
(Beckwith 2001: 119).

David C. Reardon was a central figure in the development of the
women-centered discourse. His books Aborted Women, Silent No More
(1987), and Making Abortion Rare (1996) established the concept of
“pro-life, pro-women.” In his writing, Reardon recognizes the need to
expand the base of support
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to include more parties, so that we can convincingly show that it is we who
are defending the authentic rights of both women and children. In short,
we must insist that the proper frame for the abortion issue is not women’s
rights versus the unborn’s rights, but rather women’s and children’s rights
versus the schemes of exploiters and the profits of the abortion industry”
(Reardon 1994).

By highlighting their concern for women, the pro-life movement will
be able to appeal to “the middle majority (who are uncomfortable with
abortion, but sympathetic to women in crisis),” (Reardon 1994), who
do not necessarily share the religious and moral beliefs with the Christian
right. This approach requires to “always remember that the two chief con-
cerns of the middle majority are: (1) the desire not to interfere with the
autonomy of women; and (2) the desire not to condemn those women
who have already had abortions...Specifically, we must recognize that the
middle majority will only open their hearts to concern for the unborn
after the concerns of women have been addressed” (Reardon 1996: 25).
In order to do so, pro-life activists must highlight their compassion to
women, which “must be voiced both first and last in all our arguments,
and in a manner which shows that our concern for women is a primary and
integral part of our opposition to abortion” (Reardon 1996: 26).

Today, many pro-life organizations incorporate the women-centered
discourse and strategy, including the Elliot Institute, Women Affirming
Life, Operation Outcry, and the Silent No More Awareness Campaign
(Siegel 2012; Trumpy 2014). The women-centered discourse is not
used in isolation. Instead, the pro-life movement has conceptualized
it as a “mutual benefits” argument, emphasizing the “aligned interests
rather than competing rights, insisting that both women seeking abor-
tions and people opposed to abortion are better off if the law restricts
or prohibits abortion” (Friedman 2013: 52). This discourse moves away
from the discussion on the legal rights of women, instead recognizing
that the decision to have an abortion—and the effect this decision has
on the woman—is complex (Rose 2011). This political strategy became
central not only among pro-life organizations but also in politics. In
2012, for example, the Republican Platform incorporated this statement:
“We, however, affirm the dignity of women by protecting the sanctity
of human life. Numerous studies have shown that abortion endangers
the health and well-being of women, and we stand firmly against it”
(Friedman 2013: 52-53).



LOVE THEM BOTH: PRO-LIFE IS PRO-WOMEN 97

The use of the women-centered strategy is evident also in legislation
and judicial proceedings. One example of the use of this strategy in legisla-
tion is the 2006 Women’s Health and Human Life Protection Act in South
Dakota (Friedman 2013; Hill 2008; Ivey 2008; Manian 2009; Rose 2011;
Shields 2012; Siegel 2008a, 2012; Smith 2008; Suk 2010). The South
Dakota Act, which was drafted with the help of Reardon and his research
newsletters, was passed by the state legislature in 2006 and repealed in a
voter referendum later that year. The Act significantly restricted access to
abortion, almost to the point of prohibiting the practice altogether. This
bill was a product of the 2005 report from the South Dakota Task Force
to Study Abortion, which was prepared by state legislators, justifying the
prohibition of abortion in order to protect women’s rights.

The report, which includes testimonies and written statements from
a range of medical professionals, mental healthcare professionals, and
pregnancy help center counselors, argued that the process of obtaining
informed consent is inadequate for ensuring the protection of women’s
interests. Specifically, the Task Force concluded that the failure to provide
the “objective, scientific fact” that abortion causes the killing of a “whole
separate unique living human being” means that women are not able to
give their informed consent, and doctors are unable—professionally and
morally—to secure this consent (South Dakota Task Force Report 2005,
5,9-10). An additional concern identified by the Task Force is the health
risks associated with abortion. Testimony and written reports submitted
to the Task Force cite post-traumatic stress disorder (PTSD), depression,
and suicidal ideation as potential psychological disorders resulting from an
abortion, together with an increased risk of breast cancer, Post-abortion
syndrome (PAS), or death. While the majority of the medical commu-
nity does not recognize a relationship between these psychological and
medical conditions and abortion, the report maintains that restrictions
on abortion will protect women from these and other related conditions.

The Task Force identified women’s exploitation in abortion as another
justification for the need to restrict this procedure. It presented testimony
from women who have gone through this procedure and concluded that
the vast majority felt coerced to have an abortion, either by the unborn
child’s father, their own doctor, or by the society. In making the deci-
sion to abort, a woman is asked to perform a task beyond her capability,
namely the killing of her unborn child. Thus, the restrictions on abortion
not only protect women’s individual rights, but protect her “very nature
as a mother” and her relationship with the child (2005, 56). Therefore, in
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order to protect women, who in actuality do not want to abort their fetus,
from the coercive influences that render their decision involuntary, there
is a need to restrict abortion.

The arguments raised in the Task Force report for limiting access to
abortion reflect the main justifications used in the women-centered strat-
egy: the argument regarding the lack of a meaningful process of informed
consent, which results in women who are coerced into consenting to
abortion without knowing and understanding the implications of their
act, as well as the interrelated arguments that abortion causes health and
emotional risks to women. The next section analyzes these three argu-
ments, as they appear in pro-life discourse and legislation, revealing that
in the case of the women-centered strategy, the discourse and legislative
efforts are more closely linked.

3 ABorTION HURTS WOMEN: THE WOMEN-CENTERED
DiscoURsE AND PoLicy

This section analyzes both the discourse and public policy as it appears in
the women-centered strategy, focusing on the period between mid-1990s
until 2014. The analysis of the discourse is based on several sources. Data
was obtained mainly from 1235 articles published in The New York Times
between the years 1995 and 2015, which included references to “abor-
tion” and “pro-life.” The analysis focuses especially on the 124 pieces
(10 %) that include pro-life discourse, namely, the quotes, slogans, or
statements made by pro-life activists and supporters. Out of the 1447
pieces published in The Washington Post between these years, 339 (23 %)
include pro-life discourse.® Within these 463 discourse pieces, there were
478 pro-life arguments made. Three hundred and twenty-six (68 %) of
these justifications were classified as emphasizing fetus-centered justifica-
tions—focusing on arguments regarding the need to prevent abortion for
the sake of the life of the fetus—while the other 152 pieces (32 %) were
classified as women-centered concerns. In comparison, before 1995—
during the period characterized by the fetus-centered strategy—women-
centered justifications appeared only 69 times, which amounts to 21 % of

2The data from both newspapers includes publications until May 31, 2015.

3While this project does not address the differences between the newspapers, the higher
percentage of The Washington Post articles that include discourse can be explained by the
tendency of this newspaper to have longer and more in-depth pieces on this topic.
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the references. In addition, in both newspapers, in almost all subcatego-
ries—for example, the argument that abortion causes psychological harm,
health risk, and regret—the number of times that the women-centered
justification was mentioned increased after the mid-1990s.*

In addition, the analysis of the women-centered discourse also includes
data from the 152 websites of pro-life organizations surveyed. Out of
these websites, 103 (68 %) include women-centered justifications,
either exclusively (32) or together with fetus-centered arguments (71).
Furthermore, in the attempt to trace the change in strategy, this section
also uses central primary sources written during these years by prominent
pro-life leaders, among them Bachiochi (2004), Beckwith (2004), Derr
(1995), Fox-Genovese (2002), Reardon (1994, 1996), Swope (1998),
and Willke (2001).

The analysis of public policy focuses on federal legislation (proposed and
enacted), as well as state legislation (enacted), between 1995 and 2014.
During this time period, 524 abortion-related bills, amendments, and reso-
lutions were introduced at the federal level. The vast majority (77 %) were
pro-life in nature, a slight decline from the previous era in which 89 % of
all measures introduced at the federal level reflected a pro-life agenda. The
legislative focus during these years is characterized by a decline in legisla-
tion regarding fetal rights, and increased attention to women’s health and
safety, both before and during the abortion procedure. Forty-one percent
of all abortion-related bills, amendments, and resolutions involved women-
centered proposals, with 26 % pertaining to fetal rights. The remaining 33 %
of federal policies introduced during this period centered on the rights of
third-party actors such as health professionals and taxpayers. These ratios
represent a change from the previous era; between 1973 and 1994, only 90
proposals (11 %) addressed women and women’s issues. The most signifi-
cant decline is found among proposals addressing fetal rights, which con-
sisted of 56 % of all measures proposed between 1973 and 1994.

The women-centered strategy that focuses on the need to protect
women from abortion is based on three main justifications that appear
both in the pro-life discourse and in public policy. The first is the need for
a more meaningful process of informed consent. According to the pro-life

4One exception is the number of times in which the argument that abortion causes health
risk was mentioned in The New York Times, four times between 1973 and 1994, but only
twice between 1995 and 2015. When combining the two newspapers together, however, all
the women-centered subcategories show an increase in the later period.



100 REPRODUCTIVE RIGHTS IN THE AGE OF HUMAN RIGHTS

movement, institutional and societal pressures push women—and even
coerce them in some cases—to have an abortion. Within this context,
women need to be protected against the misrepresentation of abortion,
which is done mainly by doctors but also by partners and other individuals
who have an interest in women having abortions. Therefore, the idea that
abortion is a choice that women make by themselves and for themselves,
pro-life activists argue, is misleading since “most women have abortion
out of fear, not as a reasoned response to the crisis pregnancy: they fear
that they cannot afford to care for the child, that they are too immature,
that they will be ridiculed, that they will be abandoned by their family or
by the baby’s father” (Bachiochi 2004: 25). The answer to this pressure
and fear is to target the problematic nature of the process of informed
consent.

The inadequacy of informed consent, pro-life activists argue, is dan-
gerous not only because of the coercion that women experience but
also because of two other risks of abortion: the psychological harm and
the health risks associated with the practice. Abortion, pro-life support-
ers argue, causes emotional harm, such as in the case of PAS. Even in
cases that women—as well as men—do not experience such psychological
harm, they nevertheless regret having an abortion, thus influencing their
emotional state for the rest of their lives. In addition, the pro-life move-
ment links abortion with health risks, such as breast cancer, and argues
that in some extreme cases abortion—despite being presented by pro-
choice supporters as safe—leads to the death of women. In contrast to the
fetus-centered discourse, which often uses moral or religious arguments,
this women-centered discourse relies more heavily on scientific language,
emphasizing data and findings to support their claim regarding the harm
of abortion. As such, the women-centered argument is often framed as a
public health concern, and uses scientific language to appeal to a broader,
and more secular, audience (Rose 2011; Siegel 2007, 2012).°

While some in the pro-life movement, mainly the FFL, had raised
women-centered arguments in the 1970s, this current strategy does not
closely resemble those arguments; FFL often claimed that existing social

Since this chapter aims to analyze the arguments made by the pro-life movement, it
includes very few references to the critique of this discourse by feminist thinkers, who often
criticized the women-centered strategy as reinforcing traditional and stercotypical under-
standing of women and their role in society (Siegel 2008a; Manian 2009). In general, this
chapter does not question the “true-nature,” sincerity, or even medical accuracy of these
arguments.
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and economic conditions lead women to choose abortion. Thus, in the
attempt to eliminate abortions, pro-lifers should also focus on changing
the social and economic conditions that cause women to choose this
option. The current women-centered strategy, however, does not promote
such claims. Instead, it is based on more traditional views of women and
motherhood, emphasizing the biological and natural connection between
the mother and her child, and questioning their ability to make rational
decisions regarding pregnancy and, mainly, stopping pregnancy (Siegel
2007). The transformation of the organization Susan B. Anthony’s List
(SBAL) represents this shift; while the organization was established by
FFL’s activists as a political action committee designed to help women
opposed to abortion to secure elected office, by the late 1990s, SBAL
became much more conservative, opposing many of the initiatives that
were supported by FFL. By 2000, the pro-life feminism of the 1970s,
which favored social welfare, funding for daycare, and contraception, had
all but disappeared (Ziegler 2013).

Informed Consent

Much of the women-centered discourse of the pro-life movement focuses
on the problematic nature of consent given by women in the process of
seeking an abortion. The basic assumption is that “abortion kills a living
human being and mutilates another. Surgery done on a healthy body is
mutilation, and such surgery done without adequately informed consent
is battery. Legalized abortion without even minimal informed consent is
widespread, epidemic battering of women. Women deserve a straightfor-
ward acknowledgment by government of this fact” (MacNair 1995: 245).
Therefore, it is wrong to assume that abortion is a result of an active and
informed decision by women. Rather, “abortion takes away real, affirming
choices and replaces them with women who have abortion because they
feel they have no choice” (Keech 1995b: 241).

Strategically, the focus on informed consent is an effective way to
broaden the support for the pro-life movement since everyone—includ-
ing pro-choice activists—is interested in preventing coercion in the pro-
cess of abortion. Defining the pro-life mission as promoting a meaningful
process of informed consent is thus seen by the movement as a way to
unite people who often disagree about abortion; “Polls show that the
vast majority of the public supports informed consent requirements. Most
people understand that a woman’s ‘right to choose” means nothing with-



102 REPRODUCTIVE RIGHTS IN THE AGE OF HUMAN RIGHTS

out a corresponding ‘right to know’” (Reardon 1994 ). Opposing the fight
for informed consent, Rachel MacNair, president of FFL, claims, proves
that the practice is coercive; “You can’t be free choice and willing to fight
against providing information on the procedure. If abortion practitioners
are willing to fight against informed consent, then they are admitting that
the procedure is not as safe as they claimed” (“Abortion Opponents Set
Strategy” 1989). By focusing on informed consent, the pro-life movement
frames the attempts to regulate or limit abortion as protecting the woman,
who is the patient; like in the case of other medical procedure, “women
have a right to full disclosure of the nature of the abortion procedure, the
risks and potential complications, and alternative support services, as well
as the father’s responsibilities” (Foster 2004: 37). The issue of informed
consent shifts the focus of the pro-life movement from religious and moral
arguments to issues of oppression and coercion, thus helping the pro-life
movement to broaden its base of support beyond the religious or conser-
vative crowd, which already supports the movement.

The analysis of both newspaper sources reveals that the argument of
informed consent is the single most common argument used within the
women-centered discourse in the two periods. Between 1973 and 1994,
while the women-centered arguments appeared in only 21 % of the pro-
life discourse, in more than half of these cases the argument focused on
the lack of informed consent. Between 1995 and 2015, informed consent
remained the most commonly used argument within the women-centered
discourse; of the 152 women-centered arguments that appeared in the
newspapers, 63 (41 %) focused on informed consent. At the same time,
however, the issue of informed consent is less central in the organiza-
tions” websites. Of 103 websites that include women-centered arguments
as part of their pro-life approach, only nine websites address the issue of
informed consent, most of them (7) while also mentioning some or all of
the other women-centered justifications. This percentage is significantly
small in comparison to the use of other women-centered justifications in
the websites, as will be discussed later in this section.

The claim that abortion is done without meaningful informed consent
is based on two different types of arguments. The first uses scientific lan-
guage to argue that evidence shows the lack of a meaningful process for
informed consent. A 2010 report of the Elliot Institute, which is widely
quoted by pro-life websites and other publications, argues that abortion
is forced on women;
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Most abortions are unwanted are coerced and many are forced, sometimes
violently. Escalating pressure to abort can come from employers, husbands,
parents, doctors, partners, profit-driven abortion businesses, landlords,
friends and family, or even trusted financial, personal, school or religious
guides, gatekeepers or authorities. They may be negligent in telling young
or vulnerable individuals or couples about available resources. They may
misrepresent information or present false information as fact. They may
threaten or blackmail” (2).

According to this report, abortion is a type of violence, similar to other
forms of violence that are often experienced by pregnant women.¢

As part of the problem of coercion, pro-life activists argue that in the
process of informed consent, women lack knowledge regarding the harm
of abortion to their emotional stage and health; “women did not receive
adequate counseling on abortion and that they were not told of the risk of
sterilization, ‘harm to their bodies’ and post-abortion stress” (“Family is
Aim of Clergy Group” 1988). In addition, pro-life supporters argue that
women also lack knowledge regarding the effect of abortion on the fetus.
The website of the organization Hope After Abortion states: “in every
abortion a child dies—in an early stage of development before birth. The
child’s death is intended and carried out with the presumed consent of
the mother (with or without the consent of the father) (Angelo 2011).”
This discourse also focuses on fetal pain, an issue that will be introduced
later, arguing that, “It would be my hope that a number of women, once
informed of the pain in the womb that the child will experience, will hope-
fully just say ‘I just don’t want to do this’” (Toner 2004). In this case, the
argument over informed consent is combined with fetus-centered argu-
ments to emphasize that women who choose abortion do so because of
their lack of understanding and access to real scientific data.

The second type of argument that proves the process of informed con-
sent is insufficient is based on assumptions about the natural link between
a mother and her child. The abortion process, according to this approach,

®The report includes dozens of references to other articles, as well as specific cases of vio-
lence against pregnant women. Out of the 30 sources that are cited for the statistics in the
report, five sources are articles authored by Reardon himself, six are used in a way that may
be interpreted as out of context, ten are nonscientific articles (newspaper reports or opinion
pieces), and three are opinion polls. Six more sources prove that women who are pregnant
have higher risk of experiencing violence—and even dying from it—than nonpregnant
women.



104 REPRODUCTIVE RIGHTS IN THE AGE OF HUMAN RIGHTS

“inherently lacks consent because a pregnant woman cannot make a truly
informed decision to give up a relationship with a child until after the child
is born” (Siegel 2012: 1010). Since the nature of motherhood prevents
women from being able to get rid of their child, then it is clear that women
who choose abortion are necessarily coerced, forced, or misled by others.
Instead of discourse that emphasizes “choice,” in this account “abortion
becomes a product of pressure and coercion” (Suk 2010: 1248).

This approach to informed consent identifies the main individuals or
groups that force women to have an abortion: their male partners and
doctors. Male partners, pro-life activists argue, play a role in the deci-
sion of women to have an abortion; “in the July issue of Glamour maga-
zine an article by Eric Goodman appeared entitled ‘Men and Abortion.’
It is an account of several men’s experiences with their partners’ abor-
tion. The thread running throughout the article in nearly every instance
was that the abortion was his idea—and the women agreed to follow his
lead” (Keech 1995a: 238). As part of the campaign of the organization
American Victims of Abortion, which is a project of the National Right to
Life, Olivia Gans often talks about her own abortion; “she was 22 years
old, eager to please her boyfriend and desperate to hide her pregnancy
from her family when she decided to undergo the procedure, she says. ‘I
was being a good little girl,” said Ms. Gans...‘I was going through with the
abortion to solve everybody’s else’s problems’” (Toner 1989).

Some of the websites argue that women are coerced, but offer explana-
tions that focus more on social structures as the source of coercion. For
example, After Abortion (2015), a website that targets women who had
an abortion and are suffering, states that women’s suffering and feelings
of regret is a result of the coercion that led her to choose to have an abor-
tion; “You may have been denied the choice you wanted or the support
you needed. Women’s experiences vary widely. For some, it was a decision
they made and later came to regret; for most, it involved some form of
coercion. For still others, it was forced by those in positions of authority or
power.” These power differences mean that women are not to be blamed
for having an abortion. As Hadley Arkes, a political science professor and
pro-life activists argue;

On the one hand there may be a young, unmarried woman, who finds her-
self pregnant, with the father of the child not standing with her. Abandoned
by the man, and detached from her family, she may feel the burden of the
crisis bearing on her alone, with the prospect of life-altering changes. On
the other hand, there is the man trained in surgery, the professional who
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knows exactly what he is doing—he knows that he is destroying a human
life, either by poisoning a child or dismembering it. And in perfect coolness
and detachment, and at a nice price, he makes the killing of the innocent his
office-work (“Life After Roe” 2007).

Since “significant evidence led one sociologist to conclude that ‘the
attitude of the man is the most important variable in a woman’s decision
to have an abortion’” (“Life After Roe” 2007), women should not be
blamed, or punished, for their actions. Instead of being the enemy, they
are thus the victims, just like the fetus (Trumpy 2014 ).

In the attempt to prevent coercion, the website of Ramah International
includes a legal warning;:

It is against the law for anyone to force you to have an abortion. Not even
a husband or parent can require you to undergo an abortion against your
will, even if you are a minor (under 18 years old). Pregnancy care centers
exist to help you in any circumstance. They can help you discuss this choice
with those closest to you that are influencing your decision. The law in many
states also requires abortion providers to give you information on: (1) pos-
sible complications, (2) the development of the baby, and (3) organizations
that provides alternatives to abortion (2015).

The issue of informed consent is addressed also in legislation, both at
the federal and the state level. In theory, the two types of explanations of
informed consent may lead to different types of legislation. On the one
hand, the argument regarding women’s lack of knowledge and informa-
tion on the process promotes regulations that may improve the process of
informed consent. On the other hand, the argument that women cannot
consent to abortion because of their nature as mothers means that no
regulation will make the process of informed consent more meaningful.
In practice, however, the policy proposals follow mainly the first argu-
ment, focusing on ensuring that women are not coerced into obtaining
an abortion, or that they do not do so without full information about the
fetus and the health risks involved. The result of this type of legislation is
that abortion is a unique medical procedure; the procedure is highly regu-
lated. Many of the informed consent laws that have been imposed in the
mid-1990s across the country, mandate doctors to include specific infor-
mation, including statements that are not accepted by the mainstream
medical community (Vandewalker 2012). Further, this analysis uncovers
that many of these laws reflect the general sentiment that women are in
need of additional protections to assist them in the decision-making pro-
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cess. For example, Pennsylvania’s 1982 Abortion Control Act notes that
the legislature has uncovered clear and compelling evidence that “many
women now seek or are encouraged to undergo an abortion without full
knowledge of the development of the unborn child or alternatives to abor-
tion” (18 Pa.C.S.A. § 3202, 1982).

Some of the laws concerning informed consent appeared right after
Roe. One focus of this legislation was spousal notification and consent.
By the early 1990s, there were six states with spousal notification laws,
which require pregnant women to notify their spouses prior to obtaining
an abortion.” Spousal notification requirements were framed as a way to
protect or ensure the father’s rights in the abortion decision. Missouri’s
spousal notification law requires a pregnant woman’s spouse to provide
written consent to an abortion in the first trimester, unless the physician
certifies it is necessary to preserve her life. This law is informed by the leg-
islature’s “perception of marriage as an institution,” thus concluding that
any major family decision is to be protected to ensure both are involved
and come to a shared agreement. The law was overturned in 1976, with
the court referencing the appellants’ argument that this law grants the
husband a unilateral veto over the decision, a power that, during the first
trimester, is not held by the state or any other authority. Further, the law
only requires this of married women, and thus imposes a different burden
on women based upon marital status (428 U.S. 52, 1976).

The other spousal notification laws primarily deal with notification rather
than consent, requiring women to notify their husbands prior to obtaining
an abortion. Many of these laws have the stated intent to strengthen mar-
riage and families through the inclusion of the father in this decision. For
example, the Pennsylvania spousal notification requirement declared that
the legislative intent was to “further the Commonwealth’s interest in pro-
moting the integrity of the marital relationship and to protect the spouse’s
interest in having children within marriage” (18 Pa.C.S.A. § 3209, 1989).
This requirement existed only for married women; for single or unmarried
women, the provisions requiring notification were waived.

In 1992, the Supreme Court ruling in Casey addressed the consti-
tutionality of informed consent, including consulting requirements,

7Louisiana’s spousal notification law requires minors who are married to obtain the con-
sent of their spouse prior to obtaining an abortion; for minors who are single and pregnant,
parental consent is required for an abortion (Louisiana Stat. Ann 40 § 1299.33, 1973).
Additionally, two notification laws—Florida and Montana’s—were ruled unconstitutional
(Florida Stat. Ann. 390.001(4)(b), 1979; Montana Code Ann. § 50-20-107, 1974).
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a waiting period, parental consent, and spousal notification. The court
upheld some of the informed consent requirements in the Pennsylvania
law, but ruled that the spousal notification provision for married women
represented an infringement on women’s right to obtain an abortion as
established in Roe. The court maintained that this requirement created
an undue burden for women, and could potentially exacerbate cases of
spousal or child abuse (505 U.S. 833, 1992). At the same time, however,
the court established the state’s interest in protecting women’s health and
psychological well-being. Specifically, the ruling opinion declared that “in
attempting to ensure that a woman apprehend the full consequences of
her decision, the State furthers the legitimate purpose of reducing the risk
that a woman may elect an abortion, only to discover later, with devas-
tating psychological consequences, that her decision was not informed”
(505 U.S. 833, at 882). Thus, the court reinforced the role of the states
as a protector of women’s health and well-being, validating the expansion
of government authority and power in order to do so.

Despite the overturning of spousal notification laws in Casey, spousal
notification bills have recently been introduced in a handful of states. Ohio
state legislators introduced a “father’s consent bill” in 2007 and 2008; this
law would require women to present notarized consent from the father
of the child prior to obtaining an abortion. Instances in which the father
is unknown, a list of names regarding who could be the potential father
must be submitted in order to determine paternity prior to proceeding
with treatment (House Bill 252, 2009). A similar bill has been introduced
in Missouri (House Bill 131, 2014), both of which would be unconstitu-
tional if passed into law. While the lack of laws addressing spousal notifi-
cation is influenced by the court’s ruling as unconstitutional, they fit the
women-centered approach; the decision of women to have an abortion is
often influenced by their partner, who has his own interests in the matter.

Casey, while responsible for the elimination of spousal notification
laws, also determined the other requirements constitutional. Thus,
although the pro-life laws imposing requirements on women or abor-
tion providers were introduced before the 1990s, since Casey, there has
been an increase in the number of laws passed, as well as the scope and
extent of the requirements included in these laws. Following the ruling,
it is not surprising that the legislation after Casey focused on consulting
requirements—including wait-time period and requirements to provide
information and images about the development of the fetus and fetal
pain—as well as the requirement for parental notification in the case of
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minors seeking abortions. These aspects were either approved in Casey as
constitutional or not directly challenged. This legislation fits into the pro-
life discourse over informed consent, since it is meant to address both the
lack of knowledge of women regarding the effect and outcome of abor-
tion, as well as their difficulty to make such a decision.

As of 2015, 35 states have some form of counseling requirement prior
to obtaining an abortion. As part of the consultation, most laws necessi-
tate the physician to describe to pregnant women the probable gestational
age of the child, the risks of the procedure for women’s health as well
as alternatives to abortion, and the probable anatomical and physiologi-
cal characteristics of the “unborn child” (Ky. Rev. Stat. Ann. § 311.725,
1998). In Kansas, the law also requires physicians to detail the options
available to pregnant women, including the requirement of the father for
child support and the prenatal resources provided by the state, as well as
the following statement:

Many public and private agencies exist to provide counseling and informa-
tion on available services. You are strongly urged to seek their assistance to
obtain guidance during your pregnancy. In addition, you are encouraged to
seck information on abortion services, alternatives to abortion, including
adoption, and resources available to postpartum mothers. The law requires
that your physician or the physician’s agent provide the enclosed informa-
tion (Kan. Stat. Ann. § 65-6701, 1997).

In addition to the counseling requirements, 28 states require a specific
wait time after women receive counseling before they are able to obtain
the procedure itself. Of these 28 laws, 26 were passed after Casey. Under
most laws, the wait times are 24 h, although two states (Alabama and
Tennessee) have a 48-h mandatory wait time, and three (Missouri, South
Dakota,® and Utah) impose a 72-h wait. In all three cases, the law of 72-h
wait requirement passed in 2014 and replaced an earlier 24-h wait require-
ment. Thirteen states require the first visit to be in person, necessitating a
second trip to undergo the actual procedure. These wait times are justified
as increasing women’s ability to decide whether or not to abort, without
the pressures of family members or physicians.

At the federal level, attempts to ensure or protect the informed consent
process in the decision to abort resulted in policy proposals to increase the
funding for certain protective measures. After 1995, 21 proposals involved

8South Dakota’s counseling law prohibits the inclusion of weekends and state holidays in
the 72-h waiting period (South Dakota Codified Laws 34-23A-10.1).
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ultrasounds prior to an abortion. Specifically, there were 14 proposals for
the Department of Health and Human Services (HHS) to provide grants to
community pregnancy centers for ultrasound equipment. These bills would
require those receiving the grant to show the visual image of the fetus to the
pregnant woman, give a full anatomical description, provide the approximate
age of the fetus and information on alternatives to abortion, as well as state
resources available to help women carry the fetus to term (H.R. 216, 2005).
Seven of these proposals require providers to perform ultrasounds on women,
as a necessary step before a woman can give informed consent for an abortion.
Further, these 14 measures require all abortion providers to collect and report
surveillance data, including information on the woman receiving an abortion,
information about the fetus, and the type of procedure performed. One pro-
posal requiring a wait time of 24 h was introduced in the 112th session of
Congress; the bill died in committee and no other similar legislation has been
introduced since (House Resolution 3802, 2012). Three informed consent
measures were initiated as well, in the 109th and 110th sessions of Congress,
none of which passed.

The attempt to teach women about the fetus and its development
also shapes policy at the state level. As part of the process of informed
consent, a majority of states (33) require women to receive information
regarding the gestational development of the fetus as well as pictures or
descriptions of the fetus at different stages of development. These require-
ments are often considered important so that women understand that the
fetus is a “whole, separate, unique, living human being” (Mo. Rev. Stat.
§ 188.027(1)(2), 2011; S.D. Codified Laws § 34-23A-10.1(1)(b), 2011).
The requirement to provide women actual pictures and descriptions is
unique to abortion procedures; while informed consent is intended to
provide information on the medical risks and benefits of the procedure,
showing women images of the fetus is designed to influence their decision
not based on the medical aspects of the procedure (Vandewalker 2012).

Similar to the imagery and ultrasound requirements, fetal pain laws,
which have become increasingly common in the past 10-15 years, are
also meant to provide women information and discourage them from
having an abortion. The fetal pain requirements are based on studies,
performed by medical doctors who are sympathetic to the pro-life move-
ment, that document when the fetus is able to experience pain. This,
they argue, happens at approximately 20 or 22 wecks.® At this stage, the

“While a fetus at 20 or 22 weeks may have developed the physiological capacity to experi-
ence pain, most scientists maintain that the development of neurological pathways that allow
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fetus has sufficient physiological development of the spinal cord, nerve
tracts, thalamus, and cortex that allow for the experience of pain. This
scientific understanding of fetal pain has been used to limit abortion at
20 or 22 weeks, and the information regarding this issue is found in
many informed consent requirements (The Guttmacher Institute 2015b;
Vandewalker 2012).

Twelve states included in their informed consent requirements infor-
mation on fetal pain, all between the years 2003 and 2013. For example,
Indiana law requires that women be told that “objective, scientific infor-
mation shows that the fetus can experience pain at or before 20 weeks of
post-fertilization age” while South Dakota’s fetal pain law does not specify
any specific age at which the fetus may feel pain (Ind. Code § 16-34-2-
1.1(a)(1)(G), 2011; S.D. Dep’t of Health, 2012). In Texas, the counsel-
ing booklet given to women before an abortion declares that by the 12th
week of gestation “the fibers that carry pain to the brain are developed;
however it is unknown if the unborn child is able to experience sensa-
tions such as pain.” Further, it is stated that at 20 weeks, “some experts
have concluded that the unborn child is probably able to feel pain” (Texas
Department of Health, 2003: 4-5). As in the case of the requirement for
ultrasound or fetal imagery, these laws do not provide information on the
medical risks and benefits of the procedure.

A different type of legislation concerning informed consent addresses
the problem of decision-making process in the case of minors. Laws con-
cerning parental notification requirements for minors are among the most
prominent proposed and enacted laws, at both the federal and state levels.
These measures, in general, establish and protect the role of parents to
provide consent for a minor before obtaining an abortion. Since 1995,
42 parental notification bills were introduced in Congress, representing
41 % of all women-centered, pro-life proposals at the federal level. Almost
all of these measures (33) would prohibit the transportation of a minor
across state lines to obtain an abortion to circumvent a parental notifi-
cation law in another state. For example, the Child Custody Protection
Act—introduced 13 times during the 105th through 113th sessions of

for the conscious perception of pain does not occur until 28 weeks of gestation. The diffi-
culty in making conclusive findings on the ability of the fetus to experience pain is com-
pounded by the interpretation of “pain” or avoidance responses to a stimulus. The
physiological markers used to measure pain remain that, only markers that we assume dem-
onstrate an adverse reaction or pain response in the fetus as the subject cannot provide any
description of their feelings (Lee et al. 2005).
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Congress—prohibits transporting a minor over state lines for an abortion,
which constitutes an abridgement of the rights of the parents in the state
in which they reside (H.R. 1755, 2003). The remaining federal parental
notification proposals are restrictions on the performance of abortion on
minors by facilities or medical professionals that receive federal funding
(1), the performance of abortion in Department of Defense facilities for
minors who are dependents of a member of the Armed Forces (1), and the
performance of abortion on a minor without parental consent (8).

The first round of state-level parental notification laws were passed
shortly after the ruling in Roe; from 1973 to 1994, 23 states passed into
law some form of parental notification or consent requirement. Of the 14
state laws that have been challenged in the courts, five were invalidated.
All of the legal challenges to these parental notification laws concerned
the absence of sufficient judicial bypass measures; for minors who became
pregnant because of rape or incest, or are in situations of child abuse,
judicial bypass measures are meant to protect access to abortion as well as
protect the health and safety of these women. Of the five laws invalidated,
all were later amended to include sufficient judicial bypass mechanisms.
Of the 20 states that passed parental notification laws between 1995 and
2015, eight were challenged in the courts and the courts invalidated five.
The judicial bypass measures during these years were also found lacking
by the courts; three of which were amended by their respective state leg-
islature. These laws vary somewhat, with some allowing grandparents or
other family members to provide consent to the minor’s abortion. Despite
frequent challenges and changes to these new laws, only two states have
had their parental notification law invalidated and have not, to date,
drafted a new law.!°

These policies range from the requirement of consent from one par-
ent (18) or both parents (3) to requirements for parental notification and
consent (5). In addition, other states require only notification, including
11 states that require notification of one parent and one state that requires
notification of both. Many of these parental notification laws state that
“immature minors often lack the ability to make fully informed choices
that take into account both immediate and long-range consequences
[of an abortion],” further declaring that “the capacity to become preg-
nant and the capacity for mature judgment concerning the wisdom of an

19 Connecticut, Maine, and Washington, D.C. are the only locations in the USA that posi-
tively affirm a minor’s right to obtain an abortion without parental notification.
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abortion are not necessarily related” (Mont. Stat. § 50-20-202, 2013).
According to this approach, the role of the state is not only to protect the
woman from entering into this procedure without being fully informed;
rather, the state also establishes protections for the family unit, ensuring
the ability of parents to safeguard the physical and emotional health of
their daughter. Thus, in 38 states, it is parents who are tasked with ensur-
ing the decision to abort is fully informed, as their participation is required
through their consent or notification of the procedure.

The focus on informed consent is the most common and effective
argument within the women-centered strategy. It emphasizes physical
and emotional risks that may be linked to abortion, and frames them as
an issue that needs to be addressed through a better medical procedure
and meaningful process of informed consent. In addition, however, the
women-centered strategy also addresses these same issues—of mental and
physical risks—separately from the issue of informed consent. These risks,
pro-life activists argue, are the reason why abortion harms women, regard-
less of the process through which they consent to abortion.

The Emotional Toll of Abortion

The second argument at the center of the women-centered strategy is
that women who have an abortion suffer from emotional toll and trauma.
This argument is based on the idea that womanhood and motherhood
are naturally connected. Since abortion is an act against this natural link,
it causes long-lasting trauma to women (Trumpy 2014).!! The court also
recognizes the emotional effect of abortion, suggesting, in Roe, Casey,
and Carbart, a willingness to restrict access to abortion in case it affects
women’s emotional state (Suk 2010). This argument contains two sepa-
rate justifications. The first justification for the argument of trauma is that
abortion is linked to a negative approach in society toward motherhood
and care, thus undermining women’s role in society and, as a result, also
their own self-worth. The second justification focuses on PAS, which pro-
life activists argue is caused when women are prevented from fulfilling
their natural and social role of becoming mothers. Both these justifica-
tions are based on the assumption that abortion prevents women from ful-

"Tn the last few years, there has been a growing focus on the trauma experienced by men,
mainly in cases that their partner made the decision without them or against their will. This
discourse, however, is still marginal in comparison to the one that focuses on women.
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filling their natural role. Thus, accordingly, it is not surprising that women
who had an abortion experience it as traumatic, and as an emotionally
damaging event for the rest of their lives.

This argument appears in the newspapers as well as in the organizations’
websites. Between 1995 and 2015, the argument regarding emotional
and physiological effects of abortion appears 33 times in the newspaper
items, representing 22 % of all women-centered arguments. The claim that
women regret having an abortion appears 20 times, a significant increase
from the previous period, in which the topic was mentioned only once in
22 years. In addition, between 1995 and 2015, the argument that abor-
tion is bad because of the natural link between womanhood and mother-
hood appeared in the newspapers 14 times, in comparison with twice in
the earlier period. An analysis of the organizations websites, which trace
the current use of such arguments, reveals a significant increase in the
use of this discourse; of the 103 websites that include women-centered
arguments, only 18 (17 %) do not include claims regarding these issues.
Eighty-four websites (82 %) include the claim that abortion causes emo-
tional trauma, and 29 websites (28 %) include statements or testimony of
women regretting their abortion.'? The natural link between women and
motherhood appears in ten websites (7 % of all websites), arguing that
since this act is unnatural to women, it causes them harm. This discourse
often uses language that aims to show compassion for the difficult—even
if wrong—decision that these women were forced to make. This type of
discourse appears also in the 36 websites that target women who already
had an abortion, emphasizing their trauma and need for healing, as well as
the long-lasting effects of abortion.

As part of the women-centered discourse, the pro-life movement argues
that one of the reasons why women choose abortion—against their natu-
ral tendencies and preferences—is the new ideas about women’s role in
society, and the growing emphasis of liberal concepts such as individualism
and reason. As a result of these new ideas, practices that are important to
women—such as compassion and care—are marginalized and undermined.
Therefore, women, who want to be valued and respected, are pushed to
adopt values and behaviors that are not necessarily natural to them. In the
process of acting against their natural tendencies, some women “choose”
abortion. However, this is not really a choice, due to the context in which
this “choice” is made.

2 Twenty-six websites include both arguments.
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The argument about this natural link and the effect abortion has on
women has been promoted in the 1970s by FFL. Daphne Clair de Jong,
the founder of FFL in New Zealand, writes,

the womb is not the be-all and end-all of women’s existence. But it is the
physical center of her sexual identity, which is an important aspect of her
self-image and personality. To reject this function, or to regard it as a handi-
cap, a danger or nuisance, is to reject a vital part of her own personhood.
Every woman need not be a mother, but unless every women can identify
with the potential motherhood of all women, no equality is possible (1995:
171-172).

As stated in the website Hope After Abortion, the trauma of abortion
is related to the unnaturalness of the act;

within a few days after conception, even before the tiny embryo has nested
in her uterine wall, a hormone called ‘early pregnancy factor’ is found in her
bloodstream, alerting the cells of her body to the pregnancy...She begins
to think ‘baby.’...But if she wants to have an abortion she must try to stop
this process. She must deny the maternal feelings entering into her con-
sciousness...If she has the abortion, the very cells of her body remember the
pregnancy and know that the process of change that had been going on was
stopped in an unnatural manner. Her body and her emotions tell her that
she is a mother who has lost a child. And so it is not surprising that after the
abortion, a pain begins to emerge from the depths of her heart. She has a
loss to morn, but cannot allow herself to grieve (2015).

Motherhood, according to this approach, is central for the self-
definition of women;

A mother’s benefits from her relationship with her child throughout her
natural life are unique and irreplaceable. Often—and many would say
normally—a mother’s continuing relations with her child enhance her life
and sense of self, bringing great joy and fulfillment, but even when chil-
dren cause their mother pain, the mother continues to view her relations
with them as integral to her sense of herself as a person—and as one of her
greatest interests. It is inconsistent with the experiences of the vast majority
of women to dismiss a woman’s interest in her relations with her child as in
any way peripheral to her sense of self (Fox-Genovese 2002: 7)
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This natural connection, however, has been denied by the pro-choice
movement, which had been able to convince “vast numbers of people,
many of them decent people of good will, that women’s prospects for
happiness and self-realization depend upon unrestricted access to abor-
tion” (Fox-Genovese 2004: 52). The legalization of abortion, accord-
ing to this account, is one of the factors that hinders women’s equality.
Instead of recognizing the unique contribution of women to society, the
pro-choice argument that abortion is a choice means that pregnancy, as
well as raising children, is understood as a failure of women. Furthermore,
since it was the mother’s own choice to raise children, society assumes it
is now her own responsibly to raise them, without the right to demand
anything from the father. Thus, some pro-life supporters argue, the legal-
ization and public legitimacy of abortion “has shifted primary (and often
sole) responsibility for the bearing and rearing of children onto women’s
shoulders. Abortion has cheapened the moral fabric of American culture”
(Comstock Cunningham 2004: 111).

According to this discourse, the natural link between womanhood and
motherhood is not limited to the connection between women and their
own children. Instead, women are naturally more caring than men. As
Bachiochi states:

I came to understand that the beauty of women lies in their desire to give
of themselves for others, the less fortunate, the helpless, the weak. These
were not attributes imposed upon women by men to keep us from achiev-
ing prestige in public offices and places of commerce. Rather, such feminine
virtues have always, until quite recently, been understood as marks of true
nobility in both women and men. For women, to consider these qualities of
little worth in comparison with the competitive qualities hailed in the public
sphere is to turn against both women themselves and those whom women
have traditionally served (2004: 30-31).

Thus, the fight against abortion is not only a fight for an individual
woman who is coerced into having an abortion but also a fight for femi-
nine values, for a society where women can be true to themselves and still
be respected. It is thus a fight against a way of life, against the attempt to
replace values and concepts that women care about; “Abortion advocates
propose a radical revision in what it means to be a woman — if not an aboli-
tion of the very substance and concept of woman” (Fox-Genovese 2004:
53). The fight against abortion is a fight to protect women, because “when
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those babies aren’t born, that is a loss for their mothers” (Bazelon 2012).
This sense of loss does not disappear; as stated in the website Abortion
Recovery International, “Maybe it was 25 years ago. Maybe last year. Or
last month. Or even yesterday! But you, or someone you know, may be
struggling with one or more past abortions. Regrets of a past ‘choice’ are
not just “all in your head.” Abortion may have affected your life in ways
you could have never expected” (2015).

The argument about the unnaturalness of abortion is expanded in some
websites to include also men; 11 websites argue that men also experience
trauma because of their partner’s decision to have an abortion. In the case
of men, it is often harder for them to recognize their experience of abortion
as trauma; the website Life Institute states, “Many men acknowledge vari-
ous problems in their life without connecting them to a previous abortion
decision” (Mattes 2009). However, since men may have only limited power
to influence the decision of their partner to have an abortion, some of them
will experience strong feelings of loss and trauma. This point is made in the
website Men and Abortion, where it is stated, “It may be especially hard on
you if you wanted to have a baby with her or get married and she doesn’t or
is not ready. You may feel the loss more than she does” (2015).

The second argument used to prove that women who have an abortion
experience an emotional and psychological trauma is the scientific-based
discourse on PAS. PAS, according to pro-life accounts, occurs because of
a few reasons. First, the trauma women experience after abortion is con-
nected to the lack of meaningful process of informed consent, which was
discussed earlier. This lack leads women to make wrong decisions, without
a full understanding of the implications of their actions. Second, the trauma
is an outcome also of the failure of these women to fulfill their natural role
of becoming mothers. As Family Research Council’s website states, “when
certain practices violate human dignity and the intrinsic nature of woman-
hood and motherhood, they produce psychological problems based on
the denial of the truth about the human person” (Siegel 2007: 1038). As
such, in the women-centered discourse, PAS is presented as the outcome
ofa situation in which women are forced by society, as well as specific indi-
viduals, to act against their natural tendencies and instincts.

The idea that abortion is experienced by women as a trauma builds upon
the feminist literature on the trauma of rape, which emphasized the link
between acts done on the body and their emotional effect (Suk 2010). Such
a link is evident in Derr’s writing, where she states that the trauma of abor-
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tion is connected not only to the interference with the natural process of
becoming a mother but also to the bodily trauma that is caused by abortion;

Abortion cheats women of the intense pleasures natural to gestation, deliv-
ery and breastfeeding...the deepest part of the vagina, the part around the
cervix, stores up the pain of rape, traumatic childbirth (often caused by
undue medical interference in labor and delivery), and abortion. This pain

must be released and resolved before a woman can attain the satisfaction she
deserves (Derr 1995: 257).13

This language differs from the discourse on PAS that appears in the
websites, which often uses scientific language and evidence-based argu-
ments. Vincent Rue, the co-director of Institute for Pregnancy Loss, is
one of the pro-life activists who developed and promoted the concept of
PAS. He has played a central role in the development of pro-life legisla-
tion at the state level, mainly in Texas. In the case of PAS, the use of sci-
entific language is also meant to create a link between this phenomenon
and other cases of PTSD. One of the claims that appear in multiple web-
sites, including, for example, Operation Rescue, is that “Post-Abortion
Syndrome (PAS) is a type of Post-Traumatic Stress Disorder. It occurs
when a woman is unable to work through her emotional responses due to
the trauma of an abortion.”!*

The assumption that abortion causes emotional trauma appears also in
tederal legislation, which uses scientific data and language to argue for the
need to conduct further research on the matter, or to develop programs
that target the emotional effect of abortion. Between 1995 and 2014,
there were seven proposals to fund research on post-abortion depression
and psychosis as well as other problems that may result from an abortion,

13The question of whether this discourse is a reflection of conservative values or, rather,
represents a feminist approach, is of course debated. On the one hand, feminist thinkers
often reject the argument that certain biological attributes determine women’s social roles,
instead arguing that it is the social construction of gender that links women’s ability to give
birth with practices of care and concern. On the other hand, some pro-life activists argue that
the pro-choice movement misunderstands feminism as promoting equality through sameness
rather than difference. In addition, they argue, the feminist movement often ignores the
complex relations between reproductive potential and patriarchy, as well as the fact that it is
the patriarchy that defines physiology as a barrier to public achievement.

4Similar statements appear also on the websites for the organizations After Abortion,
Christian Life Resources, Secular Pro-Life, among other similar organizations and groups.
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including future infertility, cervical tearing, and death (Post-Abortion
Services and Support Act, 2002). As part of the justification for the Post-
Abortion Depression Research and Care Act, the law cites research arguing,

The symptoms of post-abortion depression include bouts of crying, guilt,
intense grief or sadness, emotional numbness, eating disorders, drug and
alcohol abuse, suicidal urges, anxiety and panic attacks, anger or rage,
sexual problems or promiscuity, lowered self-esteem, nightmares and sleep
disturbance, flashbacks, and difficulty with relationships. Greater thought
suppression is associated with experiencing more intrusive thoughts of the
abortion. Both suppression and intrusive thoughts, in turn, are positively
related to increases in psychological distress over time (H.R. 2805, Post-
Abortion Depression Research and Care Act 2001).

The claim that some research findings document the emotional and
psychological effects of abortion is used to justify the $3 million increase
in the appropriations for the National Institute of Health (NIH). Further,
the act notes many contributing factors to post-abortion depression and
psychosis, including the lack of social support, the lack of understand-
ing of this issue within the medical community and among the general
public, and the social pressures to have an abortion. While all these factors
have been uncovered in numerous research studies, the issue has not yet
been investigated by the NIH. The remarks offered by the bill’s sponsor,
Joseph Pitt, as found in the Congressional Record, illustrate the presump-
tion that this bill is designed solely to protect women’s health and safety.
He declares that much research has been conducted on the psychologi-
cal consequences or effects of giving birth or of miscarriage, and yet the
same is not true for post-abortion depression; he ends stating “why should
women who choose to have an abortion be given any less care and concern
than women who give birth or who miscarry” (Pitts 2001).

Eight proposals in Congress during this time period introduced
increased funding for the different programs in the globalization (HHS)
to address the social and emotional difficulties associated with pregnancy
as an alternative to abortion. The legislative findings of the bill H.R.
7091, Care for Life Act, state that many women feel coerced (64 %) or
do not want to be a single parent or report problems with the father of
the child (50 %). Thus, these proposals are designed to ensure greater
support services for pregnant women, assisting them in “overcoming the
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social and emotional difficulties” that may cause women to abort (Care
for Life Act, 2008).

Health Concerns

In addition to addressing the emotional and psychological effects of
abortion, the women-centered discourse also emphasizes the health
risks associated with abortion, specifically the link between abortion and
breast cancer, despite the rejection of this link by the mainstream medical
community. In general, this discourse and legislation replace the moral
or normative discussion, which characterizes the fetus-centered strategy
but still appears in some of the women-centered strategy, with a discourse
that is solely scientific in nature, using evidence-based argument regarding
women’s rights. This concern for women’s health appears in the newspa-
pers mainly in the 1990s; while between 1973 and 1994, the health risks
associated with abortion were mentioned 16 times, and 22 times in the
later period, two-thirds of all references were made in the 1990s. The
argument that abortion causes health risks is widespread in the websites; it
appears in 85 websites, which constitute 83 % of the websites that include
women-centered arguments, thus making it the single most commonly
used argument in the websites. The centrality of this discourse in the
websites signifies the current trend of the pro-life discourse to use a more
scientifically based argument, with 52 websites using scientific language as
the basis for at least some of their arguments.

According to pro-life activists and research, one of the main health
concerns associated with abortion is the higher risk that women have of
suffering from breast cancer. This risk, according to pro-life publications,
is a result of the fact that abortion prevents full-term pregnancy, which
is associated with lower risk of breast cancer. This link—between giving
birth and decreased risk of breast cancer—is relatively documented and
accepted within the scientific community (Helewa et al. 2002). In addi-
tion, pro-life supporters argue, abortion independently increases the risk
of breast cancer. Unlike the first claim, this is not supported by indepen-
dent researchers outside of the pro-life movement; most research examin-
ing spontaneous as well as induced abortion found no increased risk of
breast cancer, often raising political as well as methodological concerns
about the research that identifies those links (Collaborative Group on
Hormonal Factors in Breast Cancer 2004; Jasen 2005; NCI 2010).
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Despite the rejection of this argument by most in the scientific community,
the claim that abortion independently increases the risk of breast cancer is
prominent within the pro-life discourse. In 2013, for example, four of the six
annual newsletters of the Elliot Institute included pieces written by Dr. Joel
Brind, a biology and endocrinology professor, all explaining why the exist-
ing data about the lack of connection between abortion and breast cancer is
flawed. Brind’s findings are used by many pro-life websites, including ProLife
OBGYNS, Right to Life, American Right to Life, to argue for the established
scientific link between abortion and breast cancer (Jasen 2005).

At the state level, numerous proposed and enacted laws invoke women’s
health and safety, as in the case of informed consent laws that include medi-
cal scripts that physicians are required to share with women prior to obtain-
ing an abortion. Of the 35 informed consent laws described earlier, 27
include specific information the physician must provide to the patient; in
five states (Alaska, Kansas, Mississippi, Oklahoma, and Texas), the medical
scripts require physicians to assert that there is a link between abortion and
breast cancer. The mandated medical scripts of 20 states includes a descrip-
tion of the potential implications of an abortion for one’s future fertility.
Finally, a description of the potential mental health effects of an abortion
is mandated in 20 states, requiring statements on the psychological conse-
quences of abortion; seven of the policies (in Kansas, Louisiana, Michigan,
Nebraska, North Carolina, Texas, and Utah) provide a detailed account
emphasizing all the possible negative emotional responses that may occur
as a result of an abortion (The Guttmacher Institute 2015b).

Another type of public policies intended to address women’s health
in the abortion procedure includes clinic regulations and physician
requirements. These policies, argued by many researchers and pro-choice
organizations to represent unnecessary impediments to the procedure itself,
are intended to protect women from the purported health risks associated
with the procedure. While basic safety standards and regulations exist for
all medical facilities, abortion is a unique procedure given the existence of
dozens of additional state laws that go above and beyond previously estab-
lished clinic regulations. Specifically, 24 states have laws such as these,
addressing the location or facility in which this procedure can occur. These
additional safety requirements apply to physicians’ offices where abortions
are provided (14) or any site that provides medication abortions as well as
surgical abortions (17) (The Guttmacher Institute 2015b). For example,
Kansas’ law requires “separate locker rooms for patients and staff to store
clothing and belongings, janitorial closets of 50 square feet per proce-
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dure room; and the maintenance of air temperature at between 70 and
75 degrees in patient recovery rooms, and between 68 and 73 degrees in
procedure rooms,” although this law has been temporarily enjoined by
the courts (Kan. Admin. Regs. §§ 28-34-133 (3) (15),2011). Even more
specific requirements are present in Utah, which requires “specifications
for the type of fabric used on window coverings, requisite ceiling heights
for the boiler room, and a mandate that a provider have four parking
spaces per procedure room” (Utah Admin. Code R432-600-29, R432-
600-5(2), 2011).

Twenty-two states have licensing standards for clinics—or any loca-
tion that provides any type of abortion—which is comparable to the
standards for ambulatory surgical centers that also provide abortion.
Eleven states specify the size the buildings’ corridors must be and 11
states have certain requirements for the size of patient rooms. With
regard to clinic regulations, 11 states have laws that require abortion
clinics to be located within a certain distance from ambulatory surgi-
cal centers. These requirements maintain that hospitals must be within
15 min (Missouri and Utah) or 30 min (Michigan and Mississippi) from
the abortion clinic, 15 miles (Illinois) or 30 miles (Arizona, Arkansas,
North Dakota, and Ohio), or in the adjacent county (Indiana and
Tennessee). Finally, clinician requirements are present in 13 states; these
states require physicians that provide abortions must have admitting
privileges at local hospitals (4) or admitting privileges or some type of
alternative arrangement (9) (The Guttmacher Institute 2015b).

A final issue area in which the legislative concern for women’s health
has been manifested in legislation concerning FDA approval of RU-486 in
2000, which is used as an oral abortifacient taken in the first month of
pregnancy. At the state level, there have been a number of laws enacted
to prohibit or limit the use of telemedicine to provide access for medi-
cation abortion. Telemedicine is a growing phenomenon in the USA
that allows physicians, therapists, or other health professionals to con-
nect with patients via telecommunications and information technologies.
Particularly for individuals in rural communities, telemedicine provides
increased access to immediate and long-term care, while allowing for
greater accommodation of both the providers and patients’ schedules. In
2008, Planned Parenthood of Iowa began providing medication abor-
tion—a combination of mifepristone and misoprostol—via telemedicine,
a practice in which women who have undergone an ultrasound and have
completed lab work, have a videoconference with a physician and the local
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clinician to determine what type of procedure is necessary. If medication
abortion is the selected course of action, the woman is provided the first
dose of medication at the local clinic, and the second dose is given to her
to ingest at home the following day. The use of telemedicine for medica-
tion abortion can lead to a decline in later abortions as women take advan-
tage of the access provided for early abortions (Semuels 2014 ).

Following the initiation of this service, the Board of Medicine of Iowa
established a new policy requiring the physical presence of a physician at
the time the abortion-inducing drug is provided. Further, a follow-up
appointment at the same facility is required, within 12-18 days of the
initial visit. One of the primary reasons for this policy was to protect
patient health and safety. The opinion in the court ruling specifically
emphasized this point, noting that the board did not pass the new rule in
the interest of protecting fetal rights, rather it was to protect the health
and interests of women (Planned Paventhood of the Heartland v. Iowa
Board of Medicine 2015). In the case of Iowa, the court overturned this
restriction established by the Board of Medicine, yet 18 states have since
passed laws prohibiting the use of telemedicine for medicated abortion.
These laws have all been enacted since 2011, with two states—Arkansas
and Idaho—passing their restrictions in 2015.

During this time, a similar subset of laws emerged at the federal level.
Twelve measures address the FDA approval of RU-486 or mifepristone
in 2000, which remains controversial today. All 12 proposals advocate
for some form of restriction on the distribution and use of the drug; six
would establish restrictions on physicians who are able to prescribe the
drug, including admitting privileges at a hospital an hour or less away, the
requirement that the physician is licensed, is trained in surgical abortions,
and has completed a program on the use of RU-486. The other measures
addressing RU-486 proposed during this time period would require the
suspension of FDA approval for the drug as well as a review of the approval
process, performed by the Comptroller General. In the legislative findings
section of the proposal, used to justify the legislation, it is stated that the
use of mifepristone—in conjunction with off-label use of misoprostol'>—

15The prescribed dosage of RU-486 was first investigated by the FDA in the 1990s, and
approved in 2000. Since 2000, researchers have found that altering the dosage of the two
drugs—mifepristone and misoprostol—is safer, more effective, and results in fewer side
effects for most women. Oft-label use of drugs such as this occurs quite frequently, and is
accepted as long as there are medical studies demonstrating its effectiveness (FDA 2015;
USA Today 2000).
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has resulted in the death, near death, and “adverse reactions” (Senate Bill
511, RU-486 Suspension and Review Act, 2005). These laws—operat-
ing to restrict access to medicated abortion—were unsuccessful, dying in
committee with no action taken.!®

Recently, pro-life legislators have used the introduction of RU-486 as a
way to address the problem of informed consent and regret after abortion.
Medication abortion, they argue, allows for “abortion reversal,” since it
involves two separate drugs, taken at different points in time. George
Delgado is one of the doctors who have championed the prospect of abor-
tion reversals, encouraging women who have changed their minds after
receiving the first dose of mifepristone, to receive an injection of proges-
terone to reverse its effects. While there is an extremely small amount of
data to demonstrate that the mifepristone—the first dose administered in
medication abortion—can be successfully reversed with no damage to the
fetus,!” Arizona now includes in their informed consent requirements a
statement that medicated abortion can be reversed (Marcotte 2014). After
the signing of Senate Bill 1318 in March 2015, the Center for Arizona
Policy’s President (a pro-life lobbying organization) declared “A woman
who takes abortion pill has right to know her action may be reversible.
Give women all the facts. Respect women. Yes on 1318” (Shumway
2015). The implementation of SB 1318 was put on hold as the law was
challenged by three Arizona doctors and Arizona Planned Parenthood.
The case is currently before a federal court, with hearings scheduled for
October 2015. Nevertheless, soon after Arizona passed this law, Arkansas
followed suit. In the wake of this growing attention to the prospect of
legislating informed consent for “abortion reversals,” Louisiana legislators
have pledged to pursue this option as well.!

16In 2012, the Telemedicine Safety Act was introduced in Congress. The act would pro-
hibit telemedicine abortions over state lines as well as restrict funds for facilities that provide
telemedicine abortion (H.R. 5731, 2012).

7The American College of Gynecologists and Obstetricians (ACOG) maintain that taking
the mifepristone alone, without also taking misoprostol, may cause a woman to not miscarry,
regardless of whether an injection of progesterone is taken or not. They have challenged the
assertions of Delgado, maintaining that there is no reliable data demonstrating that “abor-
tion reversals” are effective, and may in fact be dangerous for women’s health (Khazan
2015).

18 Although Arizona and Arkansas are the only states that have created the legal require-
ment to include information on “abortion reversals,” a number of crisis pregnancy centers
around the country are offering this form of “treatment” (Kulze 2014).
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The three arguments that build the women-centered strategy have
been criticized by individuals and organizations that oppose the pro-life
mission, as well as from within, by pro-life supporters. The critique from
pro-life activists focuses mainly on the reliance of the women-centered
strategy on medical and scientific evidence, rather than the moral argu-
ment that characterizes the fetus-centered strategy. Scientific data is always
changing and can be—and often is—challenged by other researchers. Even
pro-life supporters may challenge the scientific data that shows women
are negatively affected by abortion (Beckwith 2004 ). For example, in the
late 1980s, the pro-life Surgeon General Everett C. Koop criticized the
use of the concept of informed consent to put limitations on abortion; in
his statement in 1989 before the subcommittee on human resources and
governmental relations of the house committee on government opera-
tions, Koop stated,

review of published studies on the psychological sequelae of abortion by
statisticians at NCHS and CDC indicated that the methodology in virtually
all of those studies was seriously flawed. Our studies regarding the physi-
ological outcomes of abortion could not be conclusive for several reasons:
One, the lack of consensus regarding the symptoms, the severity, and dura-
tion of adverse mental reactions post-abortion; two, the lack of controls for
psychological symptoms or disorders associated with life events experienced
before or after the abortion; three, the methodological difficulties related
to sampling to form an appropriate study group; four, finding a technique
to surmount the fact that many as half the women who have had abortion
are likely to deny it on a questionnaire; and finally, the paucity of long-term
follow up on post-abortion women” (Rubin 1994: 277-278).

In light of the questionable scientific data, Koop urged the movement
to avoid using “irrelevant and unproven claims about women” (Siegel
2007:1016).

In addition, the move from fetus-centered arguments to arguments
regarding the health and well-being of the woman puts too much empha-
sis on women as the ones who should make the decision. This opens the
possibility for women to decide that despite the risks, they nevertheless are
willing to have an abortion;

although an appeal to self-interest may persuade some women not to have
abortions, it is not clear how the choice not to abort under that pretense is
equivalent to moral conversion and intellectual assent to the pro-life per-
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spective. After all, if a nineteenth-century American slave owner chose to
free his kidnapped Africans because he was persuaded to believe that it was
not in his self-interest to continue owning them, such an act, although
good insofar as sparing the slaves a tremendous indignity, would not be
equivalent to the slave owner being converted to the belief that no per-
son by nature is property and thus ought not to be owned by another
(Beckwith 2001: 129).

Legislation that adds requirements to the process of informed consent
also follows this line, emphasizing risks and adding limitations, but not
completely blocking the possibility to have an abortion. Thus, convincing
the American public that abortion is a serious moral wrong is the only way
to stop abortions altogether, rather than merely reducing their number.

This tension—between the moral arguments of the fetus-centered
strategy, which acts to overturn Roe, and the scientific approach of the
women-centered strategy that in practice introduces limitations on access
to abortion—explains the use of different discourses for different audi-
ences. While it is clear that since the 1990s women-centered arguments
have been shaping pro-life strategy in discourse and legislation, these
arguments are not equally common within some pro-life supporters and
organizations, mainly religious ones. This is also the case in the 184 issues
of Touchstone, a Christian conservative journal, published between 1986
and 2015. An analysis of the 152 articles that address the topic of abortion
reveals that most focus on fetus-centered arguments (126 times, or 82 %),
while the minority of the articles includes references to women-centered
arguments (27 times, or 18 %). In comparison to the newspapers and web-
sites, the percentage of women-centered references is significantly lower in
this journal, even after the mid-1990s; more than 50 % of the justifications
focus on the argument that the fetus is a human being, with 45 (29 %)
references to God or religion, and 42 (27 %) mentioning of general argu-
ments regarding sanctity of life.®

In the few cases that they do appear, the women-centered references in
Touchstone follow the same arguments introduced earlier, with an empha-
sis mainly on the emotional trauma and regret that follows abortion. For
example, in a piece from 2001, Robert P. George, a jurisprudence pro-
fessor and pro-life activist, recognizes some women-centered concerns

YThe higher rate of religious references in Touchstone—29 % versus around 13 % in the
newspaper items in both periods—is not surprising, given the religious nature of this
publication.
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when he argues that the legalization of abortion “has done immeasurable
moral, psychological, and sometimes physical harm to women who are
so very often, and in so many respects, truly abortion’s ‘secondary vic-
tims.”” While George includes a call for political and educational action,
at the end of the day, it is God who will decide who will win and who will
lose; “the victory is ultimately in his hands” (George 2001). Frederica
Mathewes-Green, a FFL activist, also published in this journal, highlight-
ing the problem in lack of emotional support after an abortion;

Psychologists say the mechanism works like this: A woman has an abortion,
but in her heart grieves for her baby, and unconsciously feels obligated to
have another to ‘make up for’ the one that was lost. This is called an ‘atone-
ment baby.” But when she ‘slips up’ and becomes pregnant again, she finds
she’s still in the same bad situation. Circumstances are no more welcoming
to a new life than they were before. She has a second abortion, and then has
two atonement pregnancies to make up (Mathewes-Green 2001).

4 ANALYSIS

Evident from this account, the women-centered strategy has been influ-
encing public discourse as well as policy concerning reproductive rights.
In general, the use of both the fetal centered and women-centered strat-
egy by the pro-life movement redefines the abortion debate; the debate is
no longer over who is the subject in need of protection, the fetus or the
mother. Instead, pro-life activists argue that their movement is now able
to protect both subjects in need of protection. This is achieved by the
use of both strategies simultaneously, which are seen as complementary
rather than contradictory. In practice, however, while the fetus-centered
and women-centered discourses can be used together to argue for the pro-
tection of the life of the fetus and the health and well-being of the mother,
at the level of policy making, the relationship between these strategies is
more complex. Specifically, each of these strategies leads to a different
type of legislation; while the fetus-centered strategy calls for the crimi-
nalization of abortion and overturning Roe as the only way to stop the
killing of unborn babies, the women-centered strategy, with its emphasis
on lack of information and problematic decision-making processes, often
leads to legislative proposals that add limitations and restrict access to
abortion. At the same time, however, the women-centered strategy seems
to be effective in limiting access to abortion; Mississippi’s strict laws, for
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example, led to a reduction in abortions, and increase in women going out
of state (Joyce and Kaestner 2001). Thus, in opposition to the attempt of
the fetus-centered strategy to ban abortions, the incrementalist approach
has resulted in much greater success, as “voters are not comfortable with
abortion, but they aren’t comfortable banning it” (Khazan 2014).

This focus on protection of women carries implications regarding the
three topics that are at the center of this project: human rights, reproduc-
tive rights, and right-wing politics. In general, in comparison with the
fetus-centered strategy, the women-centered discourse expands the rights
that are included under the concept of human rights, while at the same
time creating requirements and regulations that limit agency and auton-
omy. As a result, this strategy leads to an increase in state intervention in
decision-making processes—mainly in the private sphere—as well as to a
discourse that emphasizes protection of individuals rather than personal
autonomy. As such, the women-centered strategy introduces a shift from
the libertarian approach of the fetus-centered strategy to a strategy of
increased intervention of the state in private matters, thus moving to a
more conservative approach in legislation.

Human Rights

The concept of human rights introduced in the women-centered dis-
course is very different from the one used in the fetus-centered strategy.
In the case of the fetus-centered approach, the human rights concepts and
discourse were used to argue for the expansion of the subjects who should
enjoy human rights, fetuses, in this case. This expansion of human rights
claims to include the fetus has generally not been accepted by human
rights organizations, which have been moving toward declaring the right
to abortion as a human right (Zampas and Gher 2008). Nevertheless, this
type of argument fits within the pro-life movement with its mix of con-
servative and libertarian arguments; this strategy calls to define the fetus
as a human being, thus eligible for all human rights. However, the strat-
egy focuses on the most basic right—the right to life—and understands
human rights as negative; we have the responsibility to protect people
from harm of others—such as in the case of abortion—but not to provide
them conditions that will help them practice their rights. Thus, the fetus-
centered argument uses human rights discourse but promotes policy of
limited intervention of the state, especially in matters considered personal.
Practically, the only requirement of the pro-life movement from the state
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and the human right regime is to define the fetus as a human being. This
definition will naturally result in the criminalization of the act of abortion,
since it will be understood as the killing of a human being.

The women-centered strategy, however, introduces a different
approach to the issue of human rights, in general, and the right to health,
in particular. First, the focus on women’s health and well-being better fits
the international human rights discourse, which aims to ensure women’s
control over their reproductive decisions, partly as a way to decrease cases
of maternal mortality and deaths from illegal abortions. By emphasizing
health concerns, the pro-life movement is able to provide an answer to the
human rights regime, with its focus on women’s reproductive rights; as
in its response to the pro-choice movement within the USA, the women-
centered strategy allows the pro-life movement to frame its position as
protecting women, arguing that it promotes the human rights of all
participating subjects.

Second, the women-centered strategy may be seen as introducing a
positive concept of the right to health, thus shifting away from the more
limited understanding of rights that characterizes the fetus-centered strat-
egy. While the negative right to health is based on the idea of noninter-
ference with medical treatment decisions, a positive concept of this right
will require the government to play an active role in securing this right,
including providing funding for securing this right (Hill 2008). According
to the women-centered legislation and discourse, it is wrong to assume
that the right to health is solely the responsibility of the woman. Instead,
it is the role of the government to make sure that women become aware
of the risks or implications of abortion on their health and well-being. This
approach can be used to explain the women-centered discourse, which
focuses on providing such information. The positive concept of the right
to health also characterizes the pro-life legislation, which requires all par-
ties involved in the processes—including physicians, abortion centers, and
the state—to ensure women’s emotional and physical safety.

While the women-centered approach expands the types of rights
included within the human rights discourse, and the protections that need
to be granted for securing these rights, this approach avoids using the
human rights discourse. The lack of such a discourse does not surprise
pro-choice activists, who question this women-centered approach, and
specifically the idea that this approach is beneficial to women since it pro-
motes the protection of women’s health and well-being. The framing of
the women-centered strategy as protecting women’s rights is based on the
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assumption that abortion has a negative impact on women. This assump-
tion, however, is not widely accepted by feminists and human rights
activists, who instead argue that the pro-life legislation is meant to limit
women’s reproductive rights and choices, rather than to protect them.
In addition, while the women-centered strategy seems to frame the right
to health as a positive right—the legislation is defined as an attempt to
make sure that women can exercise their right—in practice this approach
is based on the assumption that women should have no autonomy over
their reproductive choices (Smith 2008). Thus, the critics argue, the
framing of the women-centered approach as protecting the rights of
women is misleading, since it uses ideas and concepts of human rights but
without adopting the basic assumptions regarding agency and autonomy
of human beings (Siegel 2008Db).

Reproductive Rights

The pro-life movement defines the women-centered strategy, with its
emphasis on women’s emotional and physical well-being, as pro-women;
women need to be protected from making (wrong) reproductive deci-
sions. First, women are easily coerced and they lack the resources or
abilities to make independent decision. Second, as is evident in the dis-
course of emotional trauma and regret after abortion, pregnant women
are especially vulnerable to coercion. In addition, social pressure also
pushes women to question their maternal tendencies and natural link to
their children. The result of these social and institutional pressures, which
include liberal ideas and a powerful abortion industry, together with nat-
ural tendencies of women, especially in relation to their motherhood, is
the need to protect women who are required to make life-and-death deci-
sions. This understanding of women follows traditional views on gender
and gendered power relations, defining women as a subject in need of
protection; as stated in the website Abortion is the UnChoice, women are
fragile and easily misled, just as in the case of the girl who “believed the
guy in the letter jacket who said he loved her...and the guy in the white
coat who said it’s just a blob of tissue.” Thus, women are vulnerable
subjects, whose social and emotional weakness requires society to protect
them, from other people but also from themselves. This vulnerability is
further reinforced during pregnancy, a period that is known to be emo-
tional as well as socially challenging. As a result of this characterization
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of women, the pro-life movement offers two different—and maybe even
contradictory—types of legislation.

The first type of legislation is the one that frames the additional require-
ments for information and data—even if questionable by the scientific
community—as an opportunity to allow women to make a meaningful
choice. Among the requirements that fit this category are laws addressing
counseling, ultrasound, and wait-time period, all defined by their support-
ers as ways to free women from social and institutional gendered relations,
which undermine their ability for informed consent. In the attempt to help
women make decisions that are right for them, the state not only requires
physicians and clinics to provide information and chances to change their
mind but also determines what is the information that women need to
know and see in order to make this decision. Thus, these laws reinforce
the role of the state as a protector of women from their own inadequate
decision-making ability.

The argument that these measures are meant to empower women is
criticized by feminist and pro-choice activists as further reinforcing oppres-
sion and marginalization; it denies women’s agency and autonomy, replac-
ing one form of coercion with another set of regulations meant to limit
women’s ability to make their own reproductive decisions (Manian 2009;
Siegel 2008a). Nevertheless, and despite making the process of abortion
more burdensome for women, so far these legislations did not lower the
number of abortions. Instead, they cause delays, and in particular lower
rate of first-trimester abortions (Henshaw et al. 2009; Bitler and Zavodny
2001). As such, in practice, this type of legislation corresponds with the
pro-life discourse, emphasizing the need to require the informed consent
process to address the risk of women being coerced by others, as well as
the emotional and physical dangers of abortion, this without actually pre-
venting women from having an abortion, if they so desired.

The second type of legislation, however, does not correspond with the
discourse of informed consent. Instead, it emphasizes the dangers of abor-
tion and the inability of women to make life-and-death decisions, thus
calling for legislation that bans abortion, or at least certain types of abor-
tions. The legislation that most closely reflects suspicion of women’s ability
for medical decision-making is spousal notification laws. While these laws
were ruled unconstitutional in Casey, they nevertheless have been recently
introduced in a handful of states. The assumption at the basis of these pro-
posals is that reproductive decisions should be made within the family unit,
and not by the pregnant woman. A similar approach is reflected in parental
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notification laws; these laws are predicated on the assumption, which is
stated in the legislative findings of many state and federal parental notifica-
tion laws, that minors are not able to fully comprehend the implications of
this decision. In this particular case, the state has identified an outside party
(the parents or legal guardians) to take part in the decision-making pro-
cess. Parents are charged with determining what is best for their daughter
with regard to her physical and emotional well-being. In granting parents
this authority, essentially a veto power over the abortion decision, state
legislatures promote their aim of preserving the family unit and “protect-
ing minors from their own immaturity” (Alabama Code § 26-21-1, 1987).
In this type of legislation, the protection of women is achieved by taking
away—or at least limiting—their ability to make their own reproductive
decisions. The idea at the basis of this approach is that women are neither
able to make such decisions—because of their maternal nature, among
other reasons—nor should they make these decisions. This type of con-
ceptualization of the “protection” of women—which protects them from
their own inability to make decisions that promote their interests—has
shaped many policies throughout history, including, for example, legis-
lation regarding the protection of women in the workplace (Crenshaw
1995). One current practice that has been banned by states, and is no lon-
ger available for women to choose from, is partial-birth abortion, which
became a prominent issue in the mid- to late 1990s. Partial-birth abortion
laws, in general, prohibit a particular type of abortion procedure, intact
dilation and extraction (D&X). This procedure is different from dilation
and evacuation (D&E), a procedure also used in late-term abortions; while
D&E entails the dismemberment of the fetus prior to extraction, thus pre-
venting any damage to a woman’s cervix, D&X, a procedure developed in
the mid-1990s, allows for the extraction of the fetus intact, following the
dilation of the cervix and puncturing of the fetus’ skull (Rovner 2006).2°

20Partial-birth abortion is not a medical term; rather, abortion opponents who character-
ize the procedure as infanticide, or the killing of a baby after its extraction from the womb
developed it. The medical procedure, dilation and extraction, has been found to be the most
effective and safe procedure for late-term abortion. This procedure is quite rare, and is used
primarily in instances when women intended to keep the fetus but later found there are sig-
nificant health risks for the fetus or mother if carried to term (Rovner 2006; Suter 2011).
Although partial-birth abortion is not the medically correct terminology, and the phrase is
ideological in nature, it is used here because it is the most common and prominently featured
in the public discourse.
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This type of procedure produced an intense degree of opposition and
controversy, particularly as it was characterized as infanticide or the killing
of a baby. Beginning in the mid- to late 1990s, state legislatures began
to pass a flurry of legislation to prohibit the procedure. These measures,
however, either have not been passed into law or have been overturned
by the courts, with two cases reaching the Supreme Court. In 2000, the
court overturned Nebraska’s ban on partial-birth abortion, determining
there were insufficient protections for women’s health and that the law
placed an undue burden on women’s right to obtain an abortion. Further,
given the vague definition of partial-birth abortion (which is not a medi-
cal term), the court determined this placed an undue burden on women’s
access to abortion (530 U.S. 914, 2000). In light of the court’s ruling,
states began to pass partial-birth abortion bans that clarify the procedure
which is being banned, as well as—for the most part—including excep-
tions that are constitutionally required. To date, partial-birth abortion
bans have been passed in 32 states, although 13 of these laws are not in
effect or have been blocked by the courts. Of the 13 state laws that have
been blocked or are not enforced, it is most often the vague definition of
the procedure that is banned that prompts the court to block enforce-
ment or overturn it in its entirety (Danne 2000). Despite the infrequent
use of this particular procedure, partial-birth abortion bans have remained
prominent among the general public and legislators.

At the federal level, members of Congress began introducing measures
to ban partial-birth abortion in 1995. While this measure passed through
both chambers of Congress in 1995 and again in 1997, President Clinton
vetoed it. After introducing a ban on partial-birth abortion 22 times since
1995, the act was finally signed into law by President George W. Bush
in 2003. In 2007, the federal partial-birth abortion ban came before
the Supreme Court. In Gonzales v. Carbart, the court upheld this ban.
The language of the bill specifically referenced intact dilation and extrac-
tion, thus rendering the federal law distinct from the Nebraska ban that
was too vague and could be presumed to prohibit multiple procedures.
The opinion, authored by Justice Kennedy, not only upheld the federal
ban but did so through employing the pro-life, women-centered rheto-
ric used by the pro-life movement during this time period. Relying on
affidavits and Amici Curiae brief from Operation Outcry (an organiza-
tion that gathers testimony from women who had negative experiences
following an abortion), the opinion cites the regret that some women
encounter after going through an abortion as an important state inter-
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est. This regret can lead to “severe depression and loss of self-esteem,”
thus justifying state protection that takes, in this case, the form of pro-
hibiting the use of intact D&E (550 U.S. 124, 2007). Justice Kennedy
concluded women’s profound regret, grief, and depression following this
procedure is no surprise “when she learns, only after the event, what she
once did not know: that she allowed a doctor to pierce the skull and vac-
uum the fast-developing brain of her unborn child, a child assuming the
human form” (550 U.S. 124, 2007). Since “respect for human life finds
an ultimate expression in the bond of love the mother has for her child”
(Manian 2009: 255), the state has a legitimate role to protect women
from future regret by limiting their access to the practice.

Justice Kennedy’s emphasis of the negative implications of abortion,
in general, and regret of women, in particular, framed the ban of partial-
birth abortion as addressing concerns for women’s health and well-being.
These issues, however, were not included in the legislative findings within
the law itself and did not serve as justification for the prohibition. Relying
solely on the Amici Curiae briefs provided by antiabortion organizations,
Kennedy accepted the women-centered, pro-life reasoning, justifying a
ban on a particular type of abortion because of the professed need to
protect women from the negative consequences of uninformed decision-
making. Partial-birth bans are thus meant to shift the decision-making
processes from the woman to the state, this in order to protect women
from the negative impacts that the pro-life movement identifies with abor-
tion. The use of women-centered arguments for banning certain types of
abortion introduces a tension between the pro-life discourse and legisla-
tion; while the legislation supports certain bans—and might in the future
call for banning abortion altogether because of the damage it does to
women—the discourse focuses mainly in providing information and facts,
as a way to deter women from choosing abortion.

The two types of legislation that follow from the women-centered strat-
egy thus introduce significant implications to the issue of reproductive rights.
The first type of legislation, which adds more and more requirements for
women who are interested in having an abortion, makes the process long and
difficult, but not necessarily impossible. At the same time, however, these
requirements reinforce traditional ideas about women as emotional, impul-
sive, and in need of protection. This protection is provided either by the state
or by the family unit, both assumed to be able to help women make a deci-
sion by freeing her from social pressures that are liberal in nature, as well as
from men who will profit from her abortion. Women’s reproductive choices,
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while they might still remain in the hands of women, are the responsibility
of the state and family. As such, they need to be examined, discussed, and
supervised by others besides the woman herself. The second type of legisla-
tion shifts the decision-making process away from the woman, thus mak-
ing the process of reproductive rights the responsibility of the state, rather
than the woman. Women, according to this account, have too many natural
and social limitations and weaknesses—especially regarding motherhood and
children—and are thus incapable of making their own reproductive deci-
sions. At the end of the day, the women-centered strategy, with its focus on
women’s health and well-being, sees these goals as achieved when reproduc-
tive decisions are supervised and limited.

Right-Wing Politics

The success of this women-centered approach occurred as the movement
and the GOP became firmly intertwined. As the pro-life movement began
to become more politically powerful in the late 1970s and early 1980s, the
adoption of a pro-life stance by members of the GOP brought greater num-
bers of Catholics to the Republican Party. Further, as the parties underwent
a realignment, abortion served as one of the defining social issues in the cul-
ture war that has come to dominate the political sphere. Having established
a very overt pro-life stance by the 1990s, the GOP solidified its connection
with social conservatives, which will come to represent a significant part of
the Republican Party base (Dowland 2009).

The presence and strength of social conservatives, including the pro-
life movement, within the GOP establishment, come into conflict with
the libertarian faction of the GOP. Unlike the fetus-centered strategy
of the 1970s and 1980s, the women-centered approach has resulted in
significant amount of laws and regulations over abortion, all calling for
increased intervention of the state in personal matters and decision-mak-
ing processes. The promotion of an interventionist strategy, particularly at
the state level, has required increased government expenditures, including
funding for crisis pregnancy centers, ultrasound equipment, and alterna-
tives to abortion programs. In addition, this approach also resulted in
greater government regulatory processes and oversight, as in the require-
ment for parental notification, admitting privileges, abortion provider
requirements, and clinic regulations. This direction in policy making
clearly establishes a prominent role for government to regulate, oversee,
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and participate in this medical treatment, to a much greater extent than
has ever been established.

As such, this approach comes into conflict with the basic beliefs and val-
ues of libertarians, who aim to limit almost all forms of government over-
sight and intervention in economic or social life, in general, and private
decisions, in particular. This tension is further developed by the adoption
of a positive concept of the right to health; in addition to reflecting a clear
expansion of the rights that need to be protected by the state, the adoption
of'a positive concept of right to health may be (mis)understood as translat-
ing into a support for some kind of mandated health insurance plan. The
promotion—and success—of the interventionist policies by members of
the GOP represents the current tension, as well as future potential con-
flict, within the GOP base. With regard to the issue of abortion, there are
no loud voices within the GOP that call for a less interventionist approach
but, instead an attempt to do what is possible to prevent and limit abor-
tions. However, this type of debate—Dbetween an interventionist state that
promotes conservative values and limited state that follows libertarian
principles—does take place regarding other social issues such as gay mar-
riage and the legalization of drugs (Leonhardt and Parlapiano 2015). As
such, the tension within the GOP is about the more general question of
the role and purpose of government.

The analysis of the women-centered approach revealed the significant
shift in the pro-life movement’s strategy from the fetus-centered approach.
This change is not only at the level of discourse or specific legislation but it
is mainly a shift to a conservative, interventionist approach, which aims to
expand the dialogue and its legitimacy by addressing the American public,
as well as pro-choice supporters and the human right regime. This shift,
however, also has implications regarding right-wing politics, more gener-
ally; if this current regulatory approach toward abortion continues, it sets
the stage for a substantial divide within the party base that may affect the
trajectory of the party, and create tension in other similar, social wedge
issues. The promotion of traditional sexual norms and gender roles by
one segment of the Republican Party leaves the party at odds with chang-
ing attitudes toward marriage and family life. The way the GOP has been
addressing—or solving—this tension, will be examined in the next two
chapters, which trace the discourse and legislation of the pro-life move-
ment regarding third-party actors, in general, and its strategy following
the Hobby Lobby ruling, in particular.
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CHAPTER 4

Detending the People: Third-Party Interests
in the Debate over Reproductive Rights

1 INTRODUCTION

The debate over access to abortion and contraceptives has always included
the question of the rights of third-party actors, who are considered by
some to have interests in the debate over abortion. Generally, the discus-
sion focused mainly on healthcare providers and taxpayers; the actions of
these two groups—that either provide abortion services or pay for them
through their taxes—have been understood by pro-life supporters as
playing a role in the abortion process. Therefore, the pro-life movement
argues, there is a need to protect third-party actors from participating
in acts they do not support, or are merely not interested in paying for.
While the exemptions for both abortion service providers and taxpayers
have been introduced in the 1970s, the two types of exemptions are dif-
ferent in nature, and have been developed separately. In the attempt to
protect taxpayer interests, the Hyde Amendment was introduced as one
of the first funding restrictions imposed after the decision in Roe v. Wade.
This amendment restricted Medicaid funding of all abortions except cases
involving the life of the mother. The protection of the rights of health-
care providers who oppose abortion was achieved primarily through the
Church Amendment, adopted in 1973 immediately following the decision
in Roe v. Wade. This amendment ensured that the federal government
could not force an individual or health facility to participate in abortion
or other abortion-related services if it is a violation of their religious faith.
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Shortly after, the states began adopting similar types of protection for
medical professionals and facilities; by 1978, more than 40 states had con-
science clause legislation in place, and to date, 46 states have such laws
(Duvall 2006; Guttmacher Institute 2015b).

The protection of third-party actors and their rights has not only been
one of the first examples of pro-life legislation but also one of the most
effective types of legislation; the percentage of third-party legislation
enacted into law is higher than that of fetus-centered and women-centered
legislation. At the same time, the issue of third-party actors has not received
much attention in the pro-life discourse, despite significant scholarly rec-
ognition of the issue (Boonstra 2007, 2013; Duvall 2006; Feder 2005;
Randall 1994; Salganicoft et al. 2004; Sonfield 2005). However, this gap—
between successful legislation and lack of discourse concerning the rights
of third-party actors—has been changing; the debate during and following
the June 2014 Supreme Court ruling in Burwell v. Hobby Lobby, Inc. has
been focused almost entirely on the rights of third-party actors™—in this
specific case, employers—religious liberty. These rights are framed by the
pro-life movement and, more broadly, by organizations fighting for reli-
gious liberty, as in opposition to the requirement to provide contraceptives
to employees.! This framing by the pro-life movement represents a shift in
its discourse; for the first time since the controversial ruling in Roe v. Wade,
the pro-life discourse focuses primarily neither on women’s right to control
their bodies and reproduction nor on the fetuses’ right to life. Instead, the
pro-life approach protects the rights of individuals for religious liberty.

This chapter focuses on the legislative protections of the rights of third-
party actors beginning in 1973 through 2015, a year following the Hobby
Lobby ruling. It analyzes the different types of third-party legislation, their
success rates at the federal and state levels, as well as their development and
change throughout the years. The first section analyzes the legislation since
Roe, focusing on the two most common types of legislative protections:
conscience clauses, which were developed to primarily protect healthcare
providers, and limitations on public funding of abortion, which emphasize
the protection of taxpayers. The second section introduces the ACA and

'The arguments concerning third-party actors, in general, and their focus on religious
freedom, in particular, are often used not only by the pro-life movement but also by other
right-wing groups concerned with religious liberty, from either a conservative or a libertarian
perspective. One example is the involvement of the Becket Fund for Religious Liberty in the
Hobby Lobby case, as well as many of the cases challenging the ACA and the employer
mandate.
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the religious opposition to the law, which stems primarily from the HHS
mandate requiring most employers to provide coverage of all FDA-approved
contraceptive devices. The analysis focuses on the legal challenges to this
requirement by the for-profit corporations Hobby Lobby and Conestoga
Wood Specialties, as well as the challenges to the accommodation process
from nonprofit religious organizations exempt from this requirement. The
third section analyzes the primary legislative developments following the
passage of the ACA as well as the Hobby Lobby case, revealing that despite
changes in content, pro-life legislation concerning third-party actors remains
focused on taxpayers, on the one hand, and religious liberty of individu-
als, on the other. At the same time, the data from 2010 to 2015 reveals
that despite a significant increase in the use of arguments regarding religious
freedom by the pro-life movement—a claim that the requirements imposed
on individuals opposed to abortion and other related services represents a
growing threat to religious freedom—the most successful form of state inter-
vention nevertheless is one that focuses on restricting public funds for use in
abortion and abortion-related services.

2 PrOTECTING THE RiGHTS OF THIRD-PARTY ACTORS
AFTER ROE

The discourse on abortion—by both pro-choice and pro-life activists—
has primarily focused on the rights of the fetus and the rights of women,
with very limited attention to rights or interests of third-party actors. For
example, between 1973 and 2015, 473 pieces in The New York Times and
The Washington Post included some references to conscience clauses, to the
right to refuse, or to the funding of abortion.> The overwhelming majority
of these pieces included only brief descriptions of these issues, and almost
none of them included detailed statements or references made by pro-life
supporters other than legislators. Also, the discourse found in the websites
does not focus on the rights of third-party actors in the abortion debate.
Even among the 21 websites surveyed that address other issues such as
traditional family values and religious liberty, there is very little discussion
of the rights of others in the abortion debate. While this is not surprising—
the websites often address pregnant women, their partners and families,
all with the intended aim to prevent abortion—it nevertheless represents

2These items were found using the search term “abortion” together with “right to refuse,”
k]
“conscious Cl’zlLlSC,” “Medicaid,” “Affordable Care AC'[,” “ACA,” or “Obamacare.”
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the limited public discussion on the issue of third-party actors involvement
(and need for protection) up until the last few years. In light of these data,
the analysis of third-party actors offered in this chapter focuses on public
policy rather than discourse.?

However, in opposition to the discourse, the interests of third-party
actors have been the primary locus of pro-life government activity since
Roe, and the most common form of enacted legislation at the federal and
state levels. The two different types of legislation include conscience clauses
for healthcare providers, and funding restrictions on abortion services.
Conscience clauses were developed primarily to protect the rights of indi-
vidual healthcare professionals such as doctors, nurses, pharmacists, and
researchers as well as healthcare facilities or institutions to refuse to par-
ticipate in morally or religiously objectionable practices. These protections
emphasize the right of individuals to maintain their own religious and moral
beliefs, and the responsibility of the government to respect these decisions,
not forcing individuals to act in ways that violate their deeply held reli-
gious beliefs. Over the years, these protections have been extended to other
actors. The other type of legislation protecting third-party actors focuses
on the interests of taxpayers, which are most commonly represented in
policies that restrict the use of public funds for abortion or abortion-related
services. These policies have also become much more extensive over time,
including a greater number of funding restrictions at both the federal and
state levels. Both conscience clauses and funding restrictions have proven
to be the most effective method to limit or impede access to abortion,
this despite the emphasis by most of the pro-life movements’ activists and
organizations on the rights of the fetus or women in the abortion debate.

Conscience Clauses

Immediately following the ruling in Roe, concern over the rights of
healthcare professionals opposed to abortion, and in particular Catholic
practitioners, became part of the larger debate and controversy over the
Supreme Court’s ruling. Shortly after, this tension was exacerbated as a
religious hospital was required to perform a sterilization, denying the right
of the hospital and hospital personnel to refuse to participate in a pro-

3The analysis of the discourse of religious liberty, which became central after the passage
of the ACA and the Hobby Lobby ruling and has been shaping the current pro-life strategy, is
the focus of Chap. 5.
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cedure objectionable to Catholic beliefs (Section 401(b) of the Health
Programs Exchange Act 1975). While the order to provide this service
was based upon the absence of any other medical facilities in the area that
provided maternity services, this requirement was seen as unconscionable
for Catholics and non-Catholics alike. Thus, soon after, Congress moved
to restrict the government from requiring certain healthcare profession-
als and individuals to perform religiously objectionable acts and proce-
dures. The Church Amendment, enacted shortly after the decision in Roe
v. Wade, was the first conscience clause passed by the Congress (Health
Programs Extension Act, Pub. L. No. 93-45, 1973). The court’s ruling
prompted significant controversy, yet members of Congress on both sides
of the aisle came together to add this amendment to the Health Programs
Extension Act. This protection of the right to refuse was seen by many as
purely a matter of protecting civil rights and religious freedom, rather than
a referendum or restriction on abortion; other pro-life supporters saw this
as a protection that would limit access to abortion (Dubow 2015).

This amendment to the Health Programs Extension Act prohibits the
courts and government agencies from requiring individuals or facilities
that receive federal funding to perform abortions or sterilizations, or to
be available for such procedures, if they have moral or religious objections
to these procedures (Health Programs Extension Act, Pub. L. No. 93-45,
1973). This amendment has been reauthorized every year, and its protec-
tions have been extended to individuals or entities that receive federal
financial assistance under the Public Health Service Act, the Community
Mental Health Centers Act, or the Developmental Disabilities Services and
Facilities Construction Act (Feder 2005). While the Church Amendment
was controversial, the debate over it was not overtly partisan in nature as
Democrats and Republicans were not sharply divided on the issue, reflect-
ing the lack of polarization between the parties and the nonpartisan nature
of abortion during this time.

While conscience clauses offer protection for medical professionals’
personal beliefs and conduct, the protection of religious freedom can
come into direct conflict with their responsibilities as medical providers.
For health professionals, values such as beneficence and nonmaleficence
require providers to act in the best interest of the patient as well as to do no
harm (Sonfield 2005). Thus, conscience clauses conflict with the rights of
patients, as they allow providers to deny services that are necessary for the
health and well-being of patients. Further, depending upon the geograph-
ical location in which an individual resides, these religious exemptions may
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also restrict the ability of patients to obtain certain medical treatments or
procedures altogether. Thus, the debate over conscience clauses—in the
case of abortion, but also for a broader array of treatments—is based on
the tension between the right of the provider to enjoy religious liberty and
the right of patients to enjoy access to required health services.

In the case of abortion and abortion-related services, conscience clauses
have been justified as a type of religious exemption that protects healthcare
providers’ religious freedom without significantly limiting women’s access
to reproductive services. Originally, conscience clauses were designed
to protect individuals and facilities from governmental requirements to
perform abortion in cases of a religious objection. Later, this protection
expanded in scope to protect individuals from being required by their
employers to participate in abortion or abortion-related services (Feder
2005). Finally, by the 1990s, many states have expanded conscience clauses
to include also protections for pharmacists who object to filling prescrip-
tions for birth control or emergency contraception (EC) (Duvall 20006).
Further, some insurance companies and HMOs have received such protec-
tions, allowing certain facilities to deny coverage of abortion or abortion-
related services based upon moral objections on the part of the program
or company. Further, conscience clause protections have been extended
to different types of practices, including assisted suicide, the withdraw-
ing of feeding tubes, blood transfusions, organ donation, and stem cell
research (Duvall 2006; NeJaime and Siegel 2015; Wardle 2010). Despite
the existence of these religious exemptions, and their expansion in the last
two decades, until recently the issue of religious freedom received little
attention in the public discourse and by the pro-life movement.

In the decades following the Church Amendment, the continued con-
troversy over the morality of abortion led to the increased adoption of
conscience clause legislation, at both the federal and state levels. By 1978,
almost all of the states had passed some form of conscience clause leg-
islation to protect health professionals’ right to refuse to participate in
abortion or other abortion-related services. A total of 45 states ensured
the right to refuse for individual healthcare professionals, with 43 states
extending this protection to healthcare entities. Of the states that extend
the right to refuse to healthcare entities, in 13 states, this protection is
granted only to private healthcare institutions, while one state limits this
protection even further to only religious healthcare entities. At the same
time, Congress has continued to adopt additional measures protecting
individuals or facilities from having to participate in abortion procedures.
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A 1988 amendment to Title IX of the 1972 Education Amendments—
which prohibits sex discrimination in education programs receiving federal
funds—clarified that the act cannot be used to construe either a prohibi-
tion or requirement that any individual or institution pay for or participate
in abortion (20 U.S.C. § 1681). Further, in a 1996 appropriations act,
Congress prohibited discrimination against healthcare facilities that refuse
to undergo abortion training, to provide trainings, or to perform abor-
tions (42 U.S.C. §238n(a)(1)).

From the 1970s through the 1990s, conscience clause legislation at
the federal level was centered primarily on the protection of healthcare
professionals or entities from government coercion to perform abortion
as well as from discrimination for such refusal. The 1996 Balanced Budget
Act, however, increased the scope of conscience clause legislation by pro-
hibiting any entity that receives federal funding—including state and local
governments—f{rom requiring healthcare professionals to provide infor-
mation on abortion and related services. This requirement also includes
companies that pay for abortion and related services within Medicaid and
Medicare programing. In addition, the act also allowed Medicaid and
Medicare health plans to refuse to pay for abortion counseling or referral
(42 U.S.C. § 1396d(a)(4)(C)). This provision is much broader than previ-
ous forms of conscience clause legislation; while previously these policies
protected providers from being compelled to participate in the procedure,
this measure expands the freedom of conscience of providers allowing
them also to refuse to refer women to abortion services or to counsel
them on this potential form of treatment. Following this expansion, the
Medicaid program was adjusted to allow managed care providers to refuse
to pay for abortion counseling and referrals if it is in violation of their reli-
gious beliefs (Feder 2005).

In 2005, the Weldon Amendment—added to the Consolidated
Appropriations Act—further expanded the entities that are protected
under this right of refusal. This amendment does not allow federal funds to
be provided to any agency or program, local or state government that dis-
criminates against a healthcare entity that refuses to refer, pay, or provide
counseling for abortions (P.L. 108-447, Division F, § 508(d)). The Weldon
Amendment, together with the 1996 Balanced Budget Act, represents a
shift from previous conscience clause legislation; while previous legislation
was designed to protect individual health professionals and healthcare facil-
ities’ right to refuse, the amendment opens the door for healthcare payers
such as insurance companies and Medicare /Medicaid programs to refuse
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to cover abortion referrals as well as the procedure itself (Feder 2005). The
provision of such protections for providers in Medicare/Medicaid pro-
grams as well as HMOs may require out-of-pocket spending for women
desiring this treatment, and for low-income or poor women, delaying the
procedure, which impacts both women’s health and safety as well as the
costs. These measures also limit the availability of this service; 10 of the
largest 25 healthcare networks in the USA are Catholic, largely a result of
hospital mergers that have increased since the healthcare reform. Further,
one in six hospital patients receive care in Catholic facilities, facilities that
do not provide elective abortions, sterilization, or provide certain forms of
birth control (Uttley et al. 2013).

Pharmacists, another group of healthcare professionals involved in
abortion-related services, have been the focus of conscience clause legis-
lation, particularly in the last decade. This issue of pharmacist’s right to
refuse gained greater awareness following a number of incidents involv-
ing pharmacists not filling a prescription or refusing to refer women to
another pharmacist or local pharmacy upon refusal to provide the pre-
scription in question (Smearman 2006; Sax 2010). Pharmacist conscience
clauses were first introduced in a handful of states in the years following
Roe. However, since most oral contraceptives were not covered by the
vast majority of insurance plans in the USA prior to the late 1990s, there
was no major push for the protection of pharmacists through conscience
clause laws for some time. This changed in the late 1990s, as more states
required prescription equity, or insurance coverage of all FDA-approved
contraceptive devices. Since the pharmacist’s primary responsibility is to
ensure patient safety and well-being, in the absence of conscience clause
protections, a pharmacist may be held liable for refusing to fill a prescrip-
tion because of a religious objection.

The introduction and FDA approval of EC raised significant controversy
among pro-life supporters as well as Catholic medical professionals and institu-
tions (Duvall 2006; Stein 2005). EC can be effective in preventing pregnancy
up to five days after unprotected sexual intercourse, although EC is most
effective the sooner it is administered. While it is accepted within the medical
community that EC cannot disrupt an established pregnancy, defined as the
implantation of an embryo on the uterine lining (Armstrong 2010; Mayo
Clinic Staff 2015; WHO 2012), it is believed by some that the use of EC may
result in an abortion through the destruction of an embryo. In particular,
the Catholic Church, as well as some evangelical Christians, opposes the use
of EC based on the belief that life begins at the moment of fertilization, and



DEFENDING THE PEOPLE 149

thus needs to be protected from that moment. The FDA, however, as well as
others in the medical community, maintains that EC is similar to other forms
of birth control, preventing ovulation but not affecting the embryo following
implantation (Barot 2013).

The FDA approval of four types of EC, and its 2013 approval of one
form of EC—DPlan B—for over-the-counter sales, has led to a wide response
by state legislatures; it has provoked legislators in over half of the states and
the District of Columbia to devise policies either contracting or expanding
access to EC. On one end of the spectrum are those states that worked to
increase access to EC, with 17 states and the District of Columbia requiring
all emergency rooms to provide information about EC to sexual assault vic-
tims and 13 states and the District of Columbia requiring these same facilities
to dispense EC upon request. Ten states have attempted to increase acces-
sibility to EC by allowing pharmacists to dispense it without a prescription.
Finally, there are a handful of states that require either pharmacies (Illinois,
New Jersey, Washington, and Wisconsin) or pharmacists (California) to fill
all valid prescriptions (Guttmacher Institute 2015d). In total, 23 states and
the District of Columbia have some measures in place to promote the acces-
sibility of EC, either through requirements for its availability in emergency
rooms or by lessening the restrictions on pharmacists to distribute.

On the other end of the spectrum are those states that have restricted
access to EC through the establishment of conscience clause protections
for objecting medical professionals or entities. Nine states have established
the right to refuse the filling of EC by pharmacists or pharmacies, based
upon a moral or religious objection. Six other states have passed some
vaguely worded conscience clause protections, which establish the right to
refuse for medical professionals. While these protections may include phar-
macists or pharmacies, these entities are not specifically identified within
the legislation that protects healthcare professionals’ right to refuse EC
for moral or religious reasons. Finally, two states—Arkansas and North
Carolina—exclude EC from the ACA birth control coverage mandate.
Thus, while EC has resulted in different type of legislation at the state level,
the majority of the states have been working to increase the awareness and
availability of EC, particularly for sexual assault victims.

The legislative approach to EC has varied from the approach to other
forms of birth control. Fewer states have legislated conscience clause protec-
tions for pharmacists’ religious objections to other forms of birth control.
Only eight states require pharmacists and pharmacies to fill all valid pre-
scriptions, including also all birth control devices. Conversely, six states have
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established protections for pharmacists’ right to refuse filling birth control
prescriptions if it violates the moral or religious beliefs of the pharmacist.
Seven state laws protect the pharmacist’s right to refuse prescribing morally
objectionable medications, but prohibit the interference or obstruction of a
patient’s right to obtain the medication in question. Therefore, these policies
require the meaningful transfer of the prescription to another pharmacist or
pharmacy that will provide the patient’s prescription. Finally, there are seven
states that do not explicitly identify pharmacists or pharmacies within the
state statute that protects the right to refuse the provision of birth control.
However, they use a broadly worded clause, which may apply to pharmacists
or pharmacies (Guttmacher Institute 2015b, 2015d). For example, in the
state of Kansas, the statute permits the right of healthcare professionals to
refuse to provide contraceptive services if it is believed that the service in
question may result in an abortion (Kansas Stat. Ann. 65-443,2012).

Since Roe, conscience clause legislation, at the federal and state levels,
has proven to be relatively successful, particularly as compared to the leg-
islation that reflects the fetus-centered strategy. Healthcare professionals
have been able to secure federal protections from government or employer
requirements to perform abortion or abortion-related services, as well as
protection from discrimination for the refusal to perform abortion. In addi-
tion, 90 % of all states include conscience clause protections for medical
professionals involved in abortion, and 26 % of all states have protection for
pharmacists and health professionals who object to the provision of contra-
ceptives. While conscience clause measures have received significant atten-
tion from scholars (Collins 2006; Dubow 2015; Duvall 2006; Feder 2005;
Lipton-Lubet 2014; Sobel and Salganicoft 2015; Sonfield 2005; Wardle
2010), it is funding restrictions, the second type of legislation protecting
the rights of third-party actors, which have become the most common—
and most effective—means to limit access to abortion. The following sec-
tion examines the development and increased use of funding restrictions
on abortion, which are justified as protections for taxpayers who may be
opposed to abortion and object to paying for this service.

Funding Restrictions: Protecting Taxpayers in the Abortion
Debate

While pro-life organizations and activists most often emphasize the need
to establish protections for the fetus, it is funding restrictions that have
proven to be the most palatable and effective means of restricting access
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to this procedure. As the general public has consistently supported some
access to abortion, outright bans on the procedure would be unlikely to
pass at either the federal or state level. Restrictions on government fund-
ing, however, do not completely prohibit access to the procedure. Rather,
they create an impediment for accessing the procedure, primarily for low-
income and poor women, while still maintaining a women’s right to make
their own reproductive choices. These measures include both restrictions
on government spending—achieved through limits on the use of state
facilities, equipment, and employees for the performance of an abortion—
and limitations placed on the private marketplace.

The Hyde Amendment represents the first, and in some respects the most
powerful, prohibition on domestic abortion funding by the federal govern-
ment. The Hyde Amendment, introduced by Representative Henry Hyde,
was a rider attached to the 1976 Department of Health, Education, and
Welfare appropriations bill, prohibiting federal spending on abortion. While
some exceptions for this prohibition are currently in place, in 1976, the only
exception to this spending restriction was for the life of the mother. Primarily
impacting women on Medicaid, the Hyde Amendment continues to be
added to appropriations bills annually since 1976. Despite its continued pas-
sage by members of Congress, the Amendment still provokes controversy.

While the focus of the Hyde Amendment is funding, its purpose is
clearly to limit access to abortion. Representative Hyde stated as such dur-
ing the debates over his amendment, declaring that “I would certainly
like to prevent, if I could legally, all women from obtaining an abortion, a
rich woman, a middle-class woman, or a poor woman. Unfortunately, the
only available vehicle is the [ Medicaid] bill” (Boonstra 2013). Soon after
its adoption, the Amendment prompted similar riders on bills that provide
any type of healthcare coverage. In general, the riders now are routinely
adopted for Department of Defense appropriations bills—denying cov-
erage of abortion to those in the armed services, their dependents, and
Peace Corp volunteers—limiting abortion coverage to those receiving
medical coverage under the Indian Health Services Act, and bills that limit
the funding of abortion services in federal prisoners (Boonstra 2007).

The constitutionality of the Hyde Amendment, specifically the ques-
tion whether the restriction represents an undue burden on women’s
access to abortion, was addressed in the court case, Harris v. McRae.
In the final ruling, the court maintained that under the decision in Roe,
the court cannot erect barriers to prevent women from accessing abor-
tion, but the government has no obligation to provide access for those
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unable to afford the procedure (448 U.S. 297, 1980). This argument is
in line with the approach that understands abortion, as well as the right
to health, as a negative right; while the government needs to protect
women’s access to the service—thus, first trimester abortions cannot be
prohibited—the government has no obligation to provide or facilitate
women’s access to this service.* To date, 32 states and the District of
Columbia provide funding for abortion for women on Medicaid only
in cases of rape, incest, and when the life of the mother is at stake, as
required under federal law. South Dakota reimburses Medicaid expendi-
tures for abortion only in cases involving risk to the life of the mother,
a violation of federal law (South Dakota Codified Law 28-6-4.5, 1978).
A total of 17 states provide funding for all or most medically neces-
sary abortions for women on Medicaid with state funds, beyond what is
required under federal law.

In addition to the passage of federal policies restricting the domestic
funding of abortion, legislators have also limited international aid to orga-
nizations that provide abortion and abortion-related services. The Helms
Amendment, the first restriction on abortion funding, passed by Congress
in 1973, prohibited aid to international organizations that counsel for,
refer, or provide abortions (Barot 2013). This amendment was attached
to the Foreign Assistance Act, an annual appropriations bill that provides
nonmilitary economic aid primarily through the United States Agency for
International Development (USAID), and has been attached to its annual
reauthorization. While this legislative action restricts US funds from being
used for abortion or abortion counseling, executive action taken in the
mid-1980s was even more restrictive with regard to the organizations eli-
gible for funding through USAID (Barot 2013).

The Mexico City Policy—often referred to as the Global Gag Rule—
was first established by President Reagan in 1984, prohibiting funding
for nonprofit and international organizations that use segregated, non-
US funds to provide any abortion-related service, including counseling,
referral, or the procedure itself. President Clinton rescinded this executive
order, in place from 1984 until 1992, shortly after he first came to office
(Cincotta and Crane 2001). During this period, the Foreign Assistance Act
continued to restrict the use of US funds for the performance of abortion

*This type of argument is libertarian in nature, conceptualizing abortion as a private mat-
ter that should be addressed as such. This framing, and its place within right-wing politics
more generally, will be discussed in Chap. 5.


http://dx.doi.org/10.1057/978-1-137-53952-6_5

DEFENDING THE PEOPLE 153

abroad, and in 2000, President George W. Bush reinstated the Mexico
City Policy. This policy was in place until President Obama’s election in
2008. Although the Policy was in place from 1984 to 1992 and 2000 to
2008, congressional efforts restricted funding to international organiza-
tions that provide abortion or abortion-related services, even if these ser-
vices are funded by segregated, non-US funds. This legislation continues
to be the most effective means to limit access to abortion without prohib-
iting the practice outright. At the same time, funding restrictions have not
stimulated much attention and awareness in the general public, especially
as compared to issues that have not been enjoying legislative success such
as fetal personhood.

Pre-ACA Status of Federal Abortion Funding Restrictions

From 1973 to 1994, there were 212 measures introduced in Congress
to restrict public funding of abortion or related services. This number
represents approximately 27 % of proposed bills concerning abortion at
the federal level during this time period. Although there was an over-
all decline in abortion-related proposals at the federal level after 1994
(from 794 proposals to 524), the proportion of abortion-related laws that
restricted public funding increased to 30 % of all abortion-related propos-
als from 1994 to 2014. During the 1970s, 31 proposals to restrict funding
were introduced, accounting for 9 % of all abortion-related legislation.
Most of these proposals focused primarily on limits to services provided
through federally funded family planning programs (8) and limits attached
to annual appropriations bills (14).

Between 1981 and 1994, there were 181 proposals addressing the
public funding of abortion and abortion-related services, represent-
ing 41 % of all abortion-related legislation during these years. A total of
67 proposals restricting abortion funding were amendments or riders
attached to appropriations bills; the most common appropriations mea-
sures include restrictions on abortion funding for Washington, DC (16),
the Department of Labor, Health and Human Services, and Education
(10), the commerce and treasury department appropriations (8), and the
Department of Defense (4). Further, 18 tax-related proposals included
revisions to the US tax code, most of which attempted to deny tax-exempt
status to organizations that provide abortion or finance abortions, directly
or indirectly (10). Four proposals deny medical expense claims that are a
result of abortion, and four deny tax exemptions for children born from a
botched abortion.
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With the exception of riders and amendments to spending bills, the
most common type of funding restriction are general measures that
prohibit any federal involvement in or funding of abortion or abortion-
related services (36). Another common form of restriction concerns for-
eign assistance and international aid; 28 proposals would restrict funds for
international family planning programs that also provide abortions with
segregated, non-US funds. Some of these proposals were introduced dur-
ing the 1990s, after Clinton rescinded the Mexico City Policy, thus aim-
ing to ensure that the limitations originally established by this policy will
remain in effect. Of the 28 proposals, 13 of the bills and amendments
to foreign assistance appropriations focused on limiting United Nations
Population Fund (UNFPA) funds to China, as a response to the emer-
gence of the one-child policy there. This policy, seen as a form of coercive
family planning, which at times required abortion for those in violation
of the policy, was heavily criticized by members of Congress during the
1980s and 1990s, and in particular, Representative Chris Smith. Smith, a
member of the House since 1981, remains one of the strongest opponents
of abortion. He has been especially active in promoting human rights and
working to stop abortions abroad (Gray 1997; Gruson 1991).

In the second era examined, 1995-2014,° many of the same trends
regarding the type of abortion funding restrictions proposed by Congress
continue. Of these 154 proposed bills, 67 are similar to the appropriations
bills identified above, prohibiting or limiting domestic or international
funding of abortion. Also, 22 of the proposed measures would place
restrictions on foreign assistance bills, providing such funding only to
organizations that do not provide abortions or any abortion-related ser-
vices. While there was a substantial decline in proposals to change the
Internal Revenue Service (IRS) code, disqualifying medical expenses or
tax exemptions for abortion or abortion-related expenses, which dropped
from 18 proposals in the previous era to 3.

Limits on the use of taxpayer dollars for federally funded family plan-
ning programs also continued during this time period, constituting 21 of
all proposed taxpayer funding bans. One of the more restrictive proposals,

5The legislative proposals introduced at the federal and state levels between 2010 and
2014 are analyzed from two perspectives; the first examination took place in the discussion
over public policy between 1995 and 2014, and the second when analyzing post-ACA legis-
lation (2010-2015). While the analysis of the last two decades is used to highlight general
trends and changes in pro-life strategy, the latter account focuses in the implication of the
ACA, and particularly the Hobby Lobby ruling, on this strategy.
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the Taxpayer’s Freedom of Conscience Act (H.R. 777, 2005), prohibits
the use of federal funds for any population control or family planning
activity, foreign or domestic. This bill was introduced six times during this
time period, yet the measure has never made it out of committee. Other
family planning measures, such as the Title X Family Planning Act and
the Title X Abortion Provider Prohibition Act (S. 85, 2009; H.R. 4133,
2007), are less restrictive, limiting the use of federal funds granted to fam-
ily planning programs and organizations for any abortion-related activity.

When considering legislation that passed at the federal level between 1974
and 1994, 31 % (66) of all proposals restricting funding of abortion were
enacted. This number is significantly higher than other pro-life legislative
attempts; during the same period, only five non-taxpayer funding-related
bills passed, none of which were fetus-centered proposals. From 1995 to
2014, the passage rate of taxpayer restrictions on abortion was 29 %, as
compared to a passage rate of 9 % overall. Appropriations bills constitute
the vast majority of funding restrictions which were enacted into law, some
of which have little to do with the regulation of abortion overall as it is only
one of the many issues addressed within the bill. Regardless of this issue,
funding restrictions represent a fairly powerful tool to regulate access to the
procedure, particularly for low-income and poor women, the population
most likely to have unplanned pregnancies. Furthermore, poorer women
are twice as likely to delay the procedure due to limited financial means and,
thus, they may require a more expensive abortion procedure later on in the
pregnancy (Finer et al. 2006; Jones and Jarman 2011). Therefore, federal
restrictions on taxpayer dollars going to fund abortion or abortion-related
services are not only the most likely to pass into law, but they also are eftec-
tive tools to delay or limit access to abortion.

Pre-ACA Status of State-Level Restrictions on Abortion Funding

Also at the state level, policies involving the funding of abortion and abor-
tion-related services are the most common type of abortion-related leg-
islation. Restrictions on the funding of abortion come in many different
forms, including, but not limited to, education appropriations, family plan-
ning funds, and the use of state facilities or public employees for the pro-
cedure itself. Between 1973 and 1994, 24 laws passed restricting the use
of state funds for abortion or abortion-related services. Examples of these
laws include limits on the use of funds for abortion or abortion-related
services by women’s health or family planning programs (Ariz. Rev. Stat.
Ann. § A 36-2907, 1988), restrictions on the performance of abortion in
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state-run hospitals (N.D. Cent. Code § 14-02.3-01, 1979), and prohibi-
tions on school nurses counseling or referring students for abortion (Miss.
Code Ann. § 41-79-5, 1987).

Under the Hyde Amendment, first passed in 1976 and reauthorized
every year since, federal funds granted to Medicaid programs can only be
used for abortions that are necessary to save the life of the mother.® By
1994, three states had laws to reimburse expenses for an abortion through
Medicaid for abortions that are necessary to save the life of the mother,
with 28 additional states reimbursing expenses for abortions necessary for
the life of the mother as well as cases of rape and incest. On the other
hand, 16 states use state funds to pay for all medically necessary abortions,
which are not covered by federal funds. Finally, three states reimburse
expenses for abortions that are necessary for a limited number of health
circumstances (Guttmacher Institute 2015b).

In addition to restrictions imposed through Medicaid funding, a hand-
ful of states have also imposed restrictions on insurance coverage of abor-
tion. Six states (Idaho, Kentucky, Missouri, North Dakota, Rhode Island,
and Pennsylvania) have prohibited health insurance coverage of abortions
with the exception of cases involving the life of the mother. Two of these
six laws, however, were found to be unconstitutional and later reenacted;
in the case of Rhode Island, the legislature reenacted a similar version of
the law previously ruled unconstitutional, while legislators in Pennsylvania
rewrote the law to require that health insurers provide some policies that
explicitly do not cover abortion (R.I. Gen. Laws § 27-18-28, 1989; 18
PA. Cons. Stat. Ann. § 3215(e), 1993). Finally, nine states have restricted
abortion coverage for state employees; these nine states include the six

¢The restrictions on the type of abortions reimbursed through Medicaid—as legislated
through the Hyde Amendment—have changed over time; originally, the amendment
restricted Medicaid funding of abortion only in cases threatening the life of the mother. In
1978 and 1979, the Hyde Amendment included language that allowed for funding of abor-
tions in cases of rape and incest, as well as in instances that threaten the physical health of the
mother (Hyde Amendment, Pub. L. No. 95-205, § 101, 91 Stat. 1460, 1978; Hyde
Amendment, Pub. L. No. 95-480, § 210, 92 Stat. 1586, 1979). In 1994, the restrictions on
federal funding for abortions were tightened to include coverage only in instances in which
the mother’s life—rather than the physical health—is threatened, and in cases of rape and
incest (Department of Health and Human Services Appropriations Act for fiscal year 1994,
Pub. L. No. 103-112, § 509, 107 Stat. 1113, 1994). Today, the Hyde Amendment allows
for funding of abortions through Medicaid for cases involving the life of the mother, and
instances of rape and incest (Department of Labor, Health and Human Services, and
Education Appropriations Act, Pub L. No. 113-76, § 128 Stat. 5, 2014).



DEFENDING THE PEOPLE 157

states that have restricted all insurance coverage of abortion and three
other states that have more narrowly tailored limitations on state employ-
ees (Illinois, Massachusetts, and Nebraska).

During the second era examined in this project, 1995-2014, the num-
ber of state laws concerning abortion increased dramatically. The number
of laws specific to public funding also increased, in particular, policies lim-
iting insurance coverage in the private marketplace and in the healthcare
exchanges. During this period, 21 states passed legislation prohibiting all
state employees from counseling or giving referrals for abortion, which
includes all public school teachers and nurses, as well as personnel at all
state-run facilities.” With regard to Medicaid reimbursement of abortion,
32 states and the District of Columbia follow federal guidelines, only pay-
ing for abortions necessary to save the life of the mother, and instances of
rape and incest, while 17 states reimburse for all medically necessary abor-
tions (Guttmacher Institute 2015b). Thus, little change occurred with
respect to Medicaid coverage of abortion at the state level despite the
increase in state laws addressing insurance coverage of abortion.

Nine states have prohibited all health insurance plans from covering
abortion, a slight increase from the previous era in which six states pro-
hibited coverage in the private marketplace. A total of 15 states prohibit
insurance coverage of abortion for all state employees, also increasing
from the previous era. Five of these restrictions on insurance coverage
permit insurance companies to offer riders, which offer extra coverage
for employees, thus requiring out-of-pocket expenditures for coverage for
abortion (Guttmacher Institute 2015b).

This review of the two types of legislation that focus on securing the
rights of third-party actors highlights the success of this type of legislation.
Funding restrictions, especially at the federal level, are especially successful
in limiting access to abortion and abortion-related services as compared
to measures designed to secure fetal rights and even those purported to
protect women’s health. In light of the relatively limited attention third-party
legislation receives in the media as compared to issues such as partial-birth
abortion and fetal personhood as well as the limited focus on third-party
rights by pro-life organizations and activists, the relatively high rates of
legislative success are unexpected. Pro-life organizations are, by their very

7North Dakota’s ban on the use of public funds for abortion counseling or referral was
found invalid in Valley Family Planning v. State of N.D., No. 80-1471, Eighth Circuit Court
of Appeals, October 12, 1981.
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nature, focused on the rights of the fetus and thus place much of their focus
or efforts on banning the procedure itself and work toward convincing the
general public of the sanctity of life. Thus, this type of legislative success,
found in policies that establish small, incremental barriers and limitations
on the procedure, has created a divide within the movement itself. Some
organizations and activists remain “purists,” who believe it necessary to
work toward banning the procedure to protect the fetus, never deviating
from the position that life begins at conception and must be afforded all of
the legal protections under the US Constitution (Eckholm 2011). Others,
such as the Americans United for Life, have adopted a more pragmatic
and opportunistic approach, acknowledging that most Americans are not
comfortable with outright bans on the procedure, but are accepting of
limited restrictions, including funding limits at the federal and state levels
(Khazan 2014, 2015).

This analysis also reveals the libertarian nature of most of the third-
party restrictions, both at the federal and state levels up until 2010. This
approach is distinct from the more conservative version of religious free-
dom, which emphasizes the importance of maintaining tradition and
respect for religious values and practices. Although conscience clause
protections are designed to secure religious liberty, an issue of central
concern to conservatives, these laws largely reflect a libertarian of reli-
gion and religiosity, which are framed as a personal, individual matter
that should be protected from state interference. This is most clearly
manifested in policies that prohibit discrimination against medical pro-
fessionals and facilities that either participate or refuse to participate in
abortion by governmental officials.

This type of legislation is also based on a libertarian understanding of
reproductive rights, arguing that respecting the religious rights of indi-
viduals to refuse to participate does not substantially limit women’s repro-
ductive rights or choice. As long as the state does not ban the procedure
altogether, women’s rights are respected and effectively secured by the
state. In this context, religious liberty and women’s reproductive rights
are both understood as negative rights, as the role of the state is limited
to protecting the freedom of citizens to believe or act as they wish, rather
than imposing regulations to shape individual’s behavior or promote a
particular type of action.

This libertarian tendency also shapes legislation concerning funding
restrictions of abortion or abortion-related services. Some have made the
case that funding restrictions will assist in lowering the abortion rate, as in
the case of the congressional debate over insurance coverage of abortion
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through the ACA, in which Congresswoman Bachmann declared that
insurance coverage would facilitate a higher abortion rate (Boonstra 2013).
However, in general, the majority of these proposals that place limits on
state funding are predicated on the assertion that the public should not
pay for services—such as abortion—to which they are opposed (Boonstra
2007). The result of these restrictions is a decrease in governmental inter-
vention in the reproductive decision of individuals, which is now framed as
a personal issue that should be decided—and paid for—by the individual.
In addition, the issue of reproductive choices is now transferred to the
market; women are free to make their own decisions regarding abortion,
and a free and unregulated market will be able to create services to answer
such a demand. The result of funding restrictions is thus the framing of
abortion as a personal matter, which should be decided by the individual,
who has the right to demand certain services in the open market but not
to require state intervention or assistance in the matter.

The passage of the ACA, and later the ruling in Hobby Lobby, brought
the issue of third-party actors, and especially the issue of religious liberty,
to the forefront of the public debate over reproductive rights. While this
attention changed the pro-life discourse as well as the public’s perception
on the issue, in general, the type of legislation at the federal and state
levels, as well as the rates of legislative success, remained similar to what
was found in earlier decades. The renewed debate over religious liberty
has brought increased public awareness and support for protecting indi-
vidual rights of religious liberty, which has crossed over into other issue
areas such as LGBTQ rights (Lipka 2015). Regardless of this increased
focus on the protection of individual rights, third-party legislation such
as restrictions on the use of public funds remains the most effective type
of legislation that limits access to abortion and abortion-related services,
particularly at the federal level.

3  ACA anp Hossy Lossy

The passage of the ACA created a federal health exchange marketplace
where individuals and families, who do not have coverage through an
employer, and are not enrolled in Medicaid, Medicare, or any Children’s
Health Insurance Program (CHIP), can purchase insurance plans. Under
the ACA, states have the freedom to create their own state-run healthcare
exchange, or to remain under the federally run healthcare exchange. As of
2015, 13 states and Washington, DC, have established their own market-
place, three have federally supported state-based marketplaces, and seven
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have state partnership marketplaces, the remaining 27 states relying on a
federally facilitated marketplace (The Kaiser Family Foundation 2013).8
Further, the law expanded Medicaid for those at 133 % of the federal pov-
erty level, although states have the option to decline the federal aid pro-
vided for Medicaid expansion. In 2012, the Congressional Budget Office
(CBO) projected that by 2018, 20 million Americans will be covered
through government subsidies; further, it was projected that in 2014,
7 million will enroll in the healthcare exchange, with 6 million of these
new enrollees receiving tax credits to subsidize their enrollment (The
Kaiser Family Foundation 2013). So far, the HHS reported that 8 million
signed up in the federal health exchange marketplace in the 2014 open
enrollment period, with an additional 4.8 million enrolling in Medicaid
and CHIP (HHS 2014).

In June 2015, the Supreme Court ruled on the case King ». Burwell.
This case involved federal subsidies and, specifically, the meaning of the
ACA’s establishment of subsidies through the healthcare exchange. The
plaintiffs in the case argued that the plain reading of the text, “enrolled in
through an Exchange established by the State under 131,” means that the
IRS did not have the authority to establish tax credits for those purchas-
ing an insurance plan in the federal marketplace. This claim, if accepted
by the court, would lead to the elimination of subsidies for states with
federal exchanges, affecting millions of Americans, and potentially could
lead to the elimination of the individual and employer mandates in states
with federal exchanges (Jost 2014). The court ruled against the plaintiffs,
determining that eligibility for tax credits extends to individuals in states
operating on the federal exchange. The ruling ended one of the most
significant challenges to the ACA to date, preserving the law’s general
structure and primary intent (576 U.S.__, at 5, 9).

8States with a state-based marketplace are responsible for all marketplace functions.
Consumers in these states apply for and enroll in coverage through marketplace websites
established and maintained by the states. States with federally supported state-based mar-
ketplace are responsible for performing all marketplace functions, except the federally
facilitated marketplace IT platform. Consumers in these states apply for and enroll in cov-
erage through healthcare.gov. States in a partnership marketplace may administer in-person
consumer assistance and HHS performs the remaining marketplace functions, including
enrollment through healthcare.gov. In a federally facilitated marketplace, HHS performs
all marketplace functions, including enrollment through healthcare.gov (The Kaiser Family
Foundation 2015b).
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Regarding reproductive services, the ACA includes a ban on the use of
public subsidies for plans that include coverage of elective abortion, which
is in line with the restrictions imposed under the Hyde Amendment. This
ban, however, varies based upon the different types of healthcare market-
places and plans that are established in each state; subsidies received for
the federal healthcare exchange cannot be used for plans that cover abor-
tion beyond the need to save the life of the mother or in cases of rape or
incest. In case an individual purchases a plan that does cover nontherapeu-
tic abortions, this coverage must come from an account that is segregated
from the government funds provided. For states entering into a multi-
state exchange, at least one plan must not provide coverage for abortion
beyond what is permitted by the federal law. The law also permits states
that have established their own state health exchange to prohibit coverage
of abortion in all plans provided through the exchange. Further, similar
to the federal exchange, those states that allow for coverage of nonthera-
peutic abortions must establish segregated accounts for coverage of this
particular service (The Patient Protection and Affordable Care Act, P.L.
111-148, 2010).

Finally, abortion coverage is prohibited in the essential benefits plan,
which serves as the basis for the most basic health plan that individuals are
required to have. For those low- and middle-income individuals and fami-
lies that qualify for government subsidies on the federal health exchange,
it is expected that few insurance companies will provide riders for the addi-
tional coverage of nontherapeutic abortions given the limited number of
such riders currently available (Salganicoff et al. 2004 ). Further, plans that
offer this additional rider requires consumers to pay out of pocket for
extra coverage in addition to the general costs for insurance coverage. It
is expected that few women would purchase such additional coverage,
as unintended pregnancies are by their very nature unplanned (Boonstra
2013; National Women’s Law Center 2013).

One part of the ACA that has been the focus of much controversy con-
cerns the mandate requiring employers to provide insurance that covers
contraceptive services. In 2012, the administration published the list of
preventive services that must be provided at no cost by all insurance plans
in order to comply with the ACA, a list that included all FDA-approved
forms of contraception (Sobel and Salganicoff 2015). According to
the guidelines, all businesses with 50 or more employees are required
to provide insurance coverage of all forms of contraception, with the
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exception of those plans that have been grandfathered into the program.’
If said insurance plans includes coverage for prescription drugs, all FDA-
approved contraceptive devices—considered preventative services—must
also be made available without cost sharing (42 U.S.C. § 300gg-13(a)
(4), 2010; Federal Register 2013). Specifically, the law now requires cov-
erage of 20 FDA-approved contraceptive devices, four of which are of
concern for some religious institutions and employers (The Kaiser Family
Foundation 2015a).

The four contraceptive devices that are the most controversial, and
which become the focus of the Hobby Lobby case, include two forms of
hormonal EC—Ella and Plan B—and two types of intrauterine devices
(IUD). All types of hormonal contraceptive devices are labeled by the
FDA as preventing the implantation of a fertilized egg on the uterine lin-
ing, preventing pregnancy rather than ending one (Grossman 2014). For
some religious authorities, these contraceptive devices are thought to act
as abortifacients, as they believe that the fertilization of the egg—even if
not yet implanted—represents the start of life. Therefore, any interfer-
ence with this process is understood as aborting a human life. Most medi-
cal professionals, including the American College of Obstetricians and
Gynecologists (ACOG), do not share this definition of abortion, rather
maintaining that fertilization is distinct from conception. Thus, most in
the medical community do not share the position that these emergency
contraceptives stop a viable pregnancy, but rather prevent the fertiliza-
tion of the egg (ACOG 2015; Brief of Amici Curiae of Physicians for
Reproductive Health, et al., Burwell v Hobby Lobby, No. 13-354, 10th
Cir. October 21, 2013). Nevertheless, the requirement under the ACA to
cover these forms of contraception has been seen by some religious orga-
nizations as forcing employers to provide insurance coverage of abortion
against their religious belief.

In 2012, when the mandate requiring all FDA-approved contraceptive
devices be covered at no cost was supposed to take effect, several hear-
ings were scheduled with respect to the birth control requirement. One
of the hearings at the House Oversight and Government Committee
received notable attention because of the battle over who was allowed
to speak; this hearing consisted of an all-male panel of theologians and

¢ Grandfathered health plans include those in existence prior to March 23, 2010, that have
not substantially changed the benefits offered or increased costs since passage of the
ACA. These plans are exempt from many of the requirements imposed under the ACA.
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clergy members, who challenged imposing this mandate on religious
universities, hospitals, and charities. At the same time, Sandra Fluke,
a law student from Georgetown University invited by Representative
Elijah Cummings, a ranking committee member, was prevented from
testifying. Fluke intended to discuss the importance of the contracep-
tion mandate for women’s health, yet was prevented from participating
in this hearing, prompting even more controversy surrounding this issue
(Lipton-Lubet 2014).

At the time the bill was first passed, the ACA included exemptions
from this mandate for religious institutions registered as a nonprofit entity.
This category includes houses of worship, churches, and conventions or
associations of churches, which are exempt from coverage of contracep-
tive devices within their insurance plans (45 C.E.R. § 147.131(a) 2014).
Limiting the exemptions to houses of worship and churches, and exclud-
ing other nonprofit religious institutions such as universities and church-
run service agencies, has been controversial, leading some to challenge the
ACA’s mandate.

In the wake of this battle over the birth control mandate in the ACA,
the administration came out with new guidelines, introducing a compro-
mise for nonprofit religious organizations that were not previously exempt
from the coverage mandate—such as private religious universities and
church-run health centers—while ensuring women’s access to birth con-
trol at no cost. The new accommodation for religious nonprofits required
such organizations to complete and submit a two-page form to a third-
party administrator who will work with insurance companies to provide
no-cost contraception as per the ACA requirements (Pear 2012). Despite
this change, offered by the HHS as a compromise, the ACA’s mandate
remains controversial and, thus, has been challenged numerous times in
court. Specifically, religious leaders argue that the accommodation is part
of the continued “assault on faith and values” by the Obama administra-
tion. This position, used by Republican leaders as political fodder for the
November 2012 clections, further exacerbated the conflict over the HHS
policy (Eckholm 2011).

Opposition to the HHS mandate has focused on the two different
requirements, one for nonexempt and the other for exempt organizations.
The first type of opposition, of which one visible example is the case of
Hobby Lobby, focuses on the exclusion of for-profit organizations from the
contraception mandate exemption. Requiring for-profit employees who
are religious to provide these types of contraceptive services, it is argued,
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constitutes a violation of religious liberty. The second type of opposition,
which has also been challenged in court but so far has failed to gain trac-
tion, is the accommodation process, which is argued to also constitute a
violation of religious liberty. Through the act of notifying the govern-
ment or a third-party administrator, the employer becomes complicit in
an act that violates their religious beliefs. According to the Kaiser Family
Foundation, since the implementation of the contraceptive mandate
under the ACA, over 200 corporations have challenged both the govern-
ment mandate and the accommodation process, maintaining that both
represent a violation of religious liberty. To date, 71 lawsuits have been
filed against HHS, with the Becket Fund representing the plaintifts in 50
of these cases (Sobel and Salganicoft 2015). The Becket Fund is also rep-
resenting 140 religious, nonprofit institutions challenging the coverage or
accommodation requirement in 56 cases against the federal government.

The challenges to the ACA contraception mandate from for-profit cor-
porations center on the lack of religious exemptions from this require-
ment. Of the numerous lawsuits filed by for-profit corporations, the suits
brought by the Green family, owners of the craft-store chain, Hobby
Lobby, and the Hahn family, owners of Conestoga Wood Specialties, a
cabinetry company, made it to the Supreme Court during the 2013 term,
and were represented by the Becket Fund. Both corporations challenged
the HHS guidelines requiring coverage of all FDA-approved devices
because of their religious belief that these particular contraceptive devices
act as abortifacients. Their suit alleged that the birth control mandate
represented a violation of the first amendment’s free exercise clause and
the protections established in the 1993 RFRA. Specifically, their claim
is that the required insurance coverage for these devices or medications
makes the business complicit in abortion, a violation of their religious faith
(Liptak 2014).

The RFRA, the basis for the plaintiffs’ suit, prohibits the federal gov-
ernment from establishing a “substantial burden” on a person’s free
exercise of religion unless the government can demonstrate that this
burden represents a “compelling government interest” or is the least
restrictive means of furthering the government’s interest (42 U.S. Code
§ 2000bb-1, 2009). The RFRA was passed after controversy arose con-
cerning the Supreme Court’s decisions on a number of Native American
issues; in Lyng v. Northwest Indian Cemetery Protective Association
(1988), the court allowed the US Forest Service to build on sacred land,
while in the case Employment Division v. Smith (1990), the court upheld
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the denial of unemployment benefits to two individuals fired for testing
positive for mescaline. Outrage among the general public and political
officials to these rulings led to the introduction and swift passage of
the RFRA, ostensibly with the intention to protect persons of minority
faiths. The Act has since been modified, yet the courts have upheld its
primary intent, requiring a substantial burden of proof for any govern-
ment intervention in the free exercise of religion (Luchenitser 2015).
While the claimants in Hobby Lobby also raised the free exercise clause of
the First Amendment in their suit against HHS, the court relied solely on
the RFRA in reviewing the merits of the case.

In light of the RFRA, the owners of Hobby Lobby and Conestoga
Wood Specialties claim they are entitled to an exemption from the ACA
requirement, since the requirement to supply certain forms of birth con-
trol is a violation of their faith. A number of legal questions derive from
this claim, including whether religious exemptions extend to for-profit
corporations and, in particular, whether for-profit corporations can bring
suit based upon the RFRA. Media coverage and public discussion, prior
to and after the ruling, focused on the application of the protections
established in the RFRA to corporations, often using the phrase “corpo-
rate personhood” and similar iterations in discussions of the case (Blow
2015; Cerf et al. 2014; Crouch 2014; Epps 2014; Keller 2013; Sckulow
2014). This term—corporate personhood—was brought into the public
lexicon following the 2010 ruling in Citizens United v. Federal Election
Commission, and became more frequently invoked during the 2012 presi-
dential elections. This, in conjunction with the polarizing effect of the
Citizens United ruling, ignited a contentious debate, still continuing
today, over the application of constitutional protections to corporate enti-
ties (Denniston 2014; Schift 2012; Totenberg 2014).1°

While the plaintiffs in the Hobby Lobby case argued that individual
rights of religious liberty extended to their corporate entity, and in par-
ticular, the protections of the RFRA, their focus was not on corporate

The ruling in Citizens United, addressing campaign spending and the Bipartisan
Campaign Reform Act, did not include the phrase “corporations are people” or other similar
variation. Nevertheless, the case was largely discussed in the media as one in which corpora-
tions were being granted the rights given to persons in the 1st and 14th Amendments. This
particular phrase became a phenomenon following its use by Republican presidential candi-
date Mitt Romney in his stump speech in Towa during the 2012 presidential election, fur-
ther stoking the controversy surrounding the ruling in Citizens United (Parker 2011;
Rucker 2011).
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personhood. Instead, the arguments in court emphasized the values and
religious beliefs of the individuals who run the corporation; in closely held
corporations such as Hobby Lobby, it is the owners who are required to par-
ticipate in the provision of insurance. Thus, it is the religious faith of the
owners—and its reflection within the corporation—that deserves the same
protection under the law. In this account, the focus is on the faith of the
owners, which is not lost or put on hold when they go to work or when
they incorporate a business. Thus, this faith confers statutory protection
to the corporate entity, which serves to protect the owners (Weber 2014).

A second set of claims regarding the application of constitutional or
statutory protections to corporations concerns the previous legal prec-
edents that have established this as a practice. It is often noted that this
practice has occurred throughout US history; while recently the focus has
centered on Citizens United, the granting of such protections has occurred
many times in the past, in cases ranging from the right to enter into and
make contracts (Trustees of Dartmouth College v. Woodward), equal pro-
tection under the law (Santa Clara County v. Southern Pacific Railroad
and Pembina Consolidated Silver Mining Co. v Pennsylvania), and protec-
tion from warrantless search and seizure (See v. City of Seattle). Another
issue before the court concerned the RFRA’s “substantial burden” clause,
which prohibits the government from imposing a substantial burden on
individuals’ free exercise of religion. In the public discussion of the Green
and Hahn families’ challenge to the ACA mandate, many conservative
commentators have noted that the administration had already granted
nonprofit entities such as churches and houses of worship an exemption
from the law. This exemption, they argued, illustrates the acknowledge-
ment that coverage of contraceptive devices does impose a substantial
burden upon some individuals’ religious beliefs and values (Plaintift’s
Motion for Preliminary Injunction, Hobby Lobby v. Sebelius, No. CIV-12-
1000-HE, U.S. District Court of Appeals, September 9, 2012). If a sub-
stantial burden on one’s religious beliefs is demonstrated by the plaintiffs,
the final questions are whether the government has a compelling interest
in burdening some individuals’ religious beliefs, and whether this compel-
ling interest is achieved in the least restrictive means possible (Sobel and
Salganicoff 2015).

Numerous critiques have arisen in response to the Hobby Lobby lawsuit,
ranging from challenges to the standing of companies to sue HHS for this
purported violation of the RFRA to the substantial burden imposed on
these corporations. Some critics have maintained that a corporate entity
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lacks the capacity to perform many religious practices and traditions, thus
it should not be understood as an entity whose religious rights need pro-
tection by the state; a corporation “doesn’t have knees to pray on or a soul
to save” (Shapiro 2014), and it cannot attend worship services or partici-
pate in any activities which are protected under the First Amendment’s
free exercise clause, which are quintessentially human activities. In addi-
tion, some have raised challenges to the characterization of the four con-
traceptive devices in question, contending that these objections center
on the misclassification of certain contraceptive devices as abortifacients
(Abcarian 2015). As the medical community maintains these drugs and
devices do not end existing pregnancies and serve only a preventative
function, the argument that their provision constitutes a violation of their
religious liberty to oppose abortion does not stand to reason.

Further, many opponents have focused on the potential harm that the
ruling in support of Hobby Lobby will cause for women, especially women
who use these devices for particular health conditions such as endome-
triosis, polycystic ovarian syndrome, and amenorrhea (C.H. 2014; Cohen
et al. 2014; Eichelberger and Redden 2014). More generally, many see
this case as having detrimental effects on women’s equality and equal par-
ticipation in economic and social life. Finally, despite claims by supporters
of the Hobby Lobby plaintiffs that birth control is easily accessible and
available at a low cost, the Guttmacher Institute’s supporting brief illus-
trates the significant burden this ruling may have for women. In shifting
the responsibility to cover all FDA-approved contraceptive devices from
the employer to women, cost may be the overriding factor that determines
the type of birth control used. The most reliable forms of birth control,
however, are the most expensive, and many surveys have indicated that
women would choose other forms of birth control if cost was not a factor
(Brief of the Guttmacher Institute and Professor Sara Rosenbaum, Nos.
13-354 & 13-356, U.S. Court of Appeals 10th & 3rd Circuits).

The court announced its decision in Burwell v. Hobby Lobby on June
30, 2014. First, the court accepted the argument that Hobby Lobby, as
well as Conestoga Wood Specialties, has standing to file suit under the
RFRA. In this determination, the opinion, authored by Justice Samuel
Alito, noted that while “corporate personhood is a legal fiction,” cor-
porations are made up of human beings and thus it remains essential to
ensure the protection of the individuals who make up that corporation
(573 U.S.__, at 18). Further, the opinion states that “[a] corporation is
simply a form of organization used by human beings to achieve desired
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ends” and, “separate and apart from the human beings who own, run, and
are employed by them, [corporations] cannot do anything at all” (573
U.S.__, at 19). The ruling cited the Dictionary Act, which governs the
interpretation of US Code, and states that the word “persons” includes
corporations, companies, associations, firms, partnerships, societies, as
well as individuals (1 U.S.C. § 1, 2012). The decision to extend the pro-
tections of religious liberty through the RFRA was also shaped by the
nature of the corporations in question. Both corporations are closely held,
run by a single family with shared religious beliefs. Classifying these com-
panies as “closely-held corporations,” the decision emphasized the family
structure and values of the people who own the corporation. As the rul-
ing opinion noted, there have been no similar claims offered by publicly
traded corporations requesting the same exemption. Thus, in the case at
hand, it is clear the sincerity of the owners’ religious beliefs in this particu-
lar matter, and thus the ruling, applies only to similarly organized, closely
held corporations (573 U.S.__, at 29)."!

The ruling opinion did not engage in an extensive discussion of the
question regarding the substantial burden imposed by the ACA mandate,
the second primary question before the court. Nevertheless, the ruling
opinion noted that HHS had not disputed the veracity or sincerity of these
families’ religious beliefs. Justice Alito also writes that the stated intent of
the families not to pay for this contraceptive coverage, which would result
in penalties of just under half'a million dollars, demonstrates the substantial
burden the mandate would create (573 U.S.__, at 32). Justice Ginsburg,
authoring one of the dissents in the case, addresses the substantial bur-
den question in greater detail, focusing on the nature of the mandate and
what it requires of employers. As she outlines in the dissent, the law does
not require the employer to purchase or provide the contraceptive device
in question, rather the employer must “direct money into undifferenti-
ated funds that finance a wide variety of benefits under comprehensive
health plans” (573 U.S.__, at 23). Further, if the employee shares the same

"Tustice Ginsburg’s dissent rejects the claim that corporations should receive protection
under the RFRA. She notes that no court decision prior to this has created a religious
exemption for a for-profit corporation. Specifically, churches and houses of worship are cre-
ated for the express purpose of uniting individuals with a shared purpose and intent with
regard to their religious faith; for-profit corporations are not created for such a purpose.
Corporations are commonly composed of individuals of varying faiths and they are not, in
their nature, designed to “perpetuate the values shared by the community of believers”
(573 U.S.__, at 18-19).
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religious beliefs as the employer, the individual does not have to use the
contraceptive device in question. Thus, Ginsburg concludes that the rela-
tionship between the families’ religious objections and the ACA mandate
is too weak to compel the court to accept the claim of a substantial burden
on religious liberty (573 U.S.__, at 23).

The ruling opinion accepts the HHS’ argument that the contraceptive
mandate serves a compelling government interest, concluding that the
mandate follows the RFRA requirement that any substantial burden on an
individual’s religious beliefs or values by the government needs to be justi-
fied by such an interest. However, the ruling opinion disputes the claim
that the mandate represents the least restrictive means of achieving this
interest. This claim was reinforced in the concurrence, authored by Justice
Kennedy, who also asserted that the government did not demonstrate that
the current HHS mandate is the least restrictive means to carry out the
objective found within the ACA. In examining the least restrictive means
test, Justice Alito brought into light numerous alternatives that could be
used to achieve this interest of the state. Specifically, the opinion notes
that the government could assume the costs of providing contraception
to prevent such a burden; the costs of folding contraception costs into the
overall costs of the ACA would not be a significant encumbrance for the
federal government (573 U.S.__, at 41). Further, the government could
also create an accommodation process for the for-profit religious orga-
nizations, using the process that has already been put into place and uti-
lized by some nonprofit organizations (573 U.S.__, at 43-44). Thus, the
government did not meet the RFRA’s least restrictive means test that is
required for imposing a substantial burden on another’s religious liberty.

Ginsburg’s dissent also examines the question of compelling interest
that is before the court, addressing the reasoning behind the contracep-
tive mandate, and detailing the HHS’ argument concerning the neces-
sity of this coverage for women’s health and well-being. She cites studies
documenting the costs of contraceptives, focusing on IUDs, which are the
most effective yet one of the most costly forms of birth control. Ginsburg
states that for many women, particularly low-income and poor women,
reliable birth control is not available. The cost of an IUD is roughly the
equivalent of a month’s salary for a woman earning minimum wage.
Ginsburg also includes data from a 2004 study that found that almost a
third of women would change their current form of contraception if cost
was not an issue. In her dissent, she notes the necessity of such cover-
age for women, including discussion of the negative health and emotional
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effects of an unplanned pregnancy as well as the medical indications for
which birth control is often prescribed (573 U.S.__, at 24-25). Ginsberg
addresses the question whether the mandate is the least restrictive means
to secure the government’s interest, rejecting the ruling opinion’s argu-
ment that there are more viable—and less restrictive—means to achieve
the objections of the ACA. The ACA was intended to ensure that all citi-
zens have access to healthcare coverage and, in particular, access to pre-
ventative services. Ruling in favor of Hobby Lobby raises the potential for
religious objections, based upon a variety of religious belief systems, to
be raised regarding other services or procedures covered under the ACA,
such as vaccinations, antidepressants, blood transfusions, and medications
derived from pig tissue.

One issue not discussed in the court’s decision is the assumption that
stands at the center of this case; that contraceptive devices—specifically,
two forms of hormonal EC and two types of IUD—act as abortifacients.
The absence of any discussion regarding this issue, especially in light of the
assertion by the mainstream medical community—including the American
Medical Association (AMA) and the ACOG—that they do not act as such,
is meaningful for the framing of the debate. In accepting the claims of
the Green and Hahn families regarding the abortifacient nature of these
contraceptives, without addressing the scientific merit of this claim, the
court framed the ruling as one concerning an individual’s religious belief,
determining that scientific debate or findings are irrelevant to the issue
of freedom of religion. This type of framing, which emphasizes personal
beliefs and ideologies rather than moral convictions or scientific evidence,
is now playing a central role in the pro-life strategy and, in general, in
right-wing debates over social issues such as same-sex marriage.

The decision, rather than resolving or diminishing the controversy
surrounding the issue, only served to further ignite conflict in the ACA
birth control provisions (Cohen et al. 2014). Many of those opposed to
the court’s ruling focused on its potential impact for women’s health and
well-being, and the failure of the court to consider the harm imposed on
women in their final decision (Davidson 2014; Hamilton 2014; NWLC
2015b). In addition to the concerns for women’s interests, others have
focused on the court’s expansion of rights for corporations (Wydra 2014).
This expansion of rights, while limited in this case to closely held for-profit
companies’ provision of birth control under the ACA, may allow for dis-
crimination in other instances. Concerns have been raised regarding the
rights of corporations to discriminate against the LGBTQ population and
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single mothers in particular, as a number of states have recently pursued
or adopted religious liberty laws that would protect individuals and com-
panies from legal proceedings alleging discrimination based upon sexual
orientation or activity (Parvini and Duara 2015; Stern 2015). While the
full extent of these legislative developments will be examined in Chap. 6,
shortly following the ruling in Hobby Lobby, speculation over the expan-
sion of this protection of religious liberty was widespread (Denniston
2014; Toobin 2014).

In addition to the lawsuits brought forward by for-profit corporations
such as Hobby Lobby and Conestoga Wood Specialties, another type of
legal challenge was introduced by nonprofit religious organizations that
were not exempt by the HHS from the required mandate. The lawsuits
filed by these nonprofits, including Little Sisters of the Poor (a Catholic-
run nursing home) and Wheaton College (a religious college), targeted the
HHS accommodation process and forms. These religious nonprofits are
not exempt from the contraception mandate, as are churches and houses
of worship. The accommodation process requires religious entities, which
oppose providing contraceptives within their insurance coverage and are
not exempt from the HHS mandate, to notify the federal government of
their request for accommodation, by filling Employee Benefits Security
Administration (EBSA) form 700. The accommodation process will ensure
that coverage for contraceptive services for female employees, students,
and dependents will still take place, while the government would cover
the costs. Thus, these employers would not have to include contraceptives
under their insurance coverage, and also would not be required to directly
notify the insurance company, which was argued to be a violation of reli-
gious liberty (Denniston 2014). This accommodation process was origi-
nally designed only for religious nonprofits, but, following the Hobby
Lobby ruling, was expanded by the HHS in July 2015 to include for-profit
“closely-held” corporations. Some of these organizations, however, fight
against the accommodation process itself, arguing that the requirement to
notify the government of their objection to providing birth control. To
date, the courts have heard over 40 challenges to the accommodation, and
there is speculation that the Supreme Court may hear at least one of these
cases in the next term (Sobel and Salganicoff 2015).

The accommodation process, these organizations argue, does not relieve
them from participation in a morally objectionable act. It is the notification
itself that triggers coverage of birth control, thus the process of accommoda-
tion renders them complicit in the sinful action; as a result of signing the form,
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“the organization’s employees receive the covered services. If this is not
“facilitating,” in a morally complicit fashion, the exact result to which the
organizations object, then the word ‘facilitating’ has no meaning...The
employees will get just what their employer wishes, for reasons of a sin-
cere religious objection, they were not getting; they will get it by virtue of
their employment with that organization; and they will get it because that
employer told HHS who they were, what kind of plan they have, and who
the insurance provider is. This is facilitation all the way down. The employ-
er’s actions from beginning to end are the sine qua non of the mandated
coverage” (Franck 2015).

Therefore, the accommodation process is morally problematic because of
the concept of complicity-based sin; in addition to engaging in the practice
itself, participating in actions that lead to sinful behavior is also considered a
sin. In addition to Catholics, Evangelicals and other Protestants have begun
to rely on complicity-based religious objections in the provision of health-
care, increasingly using this argument to refuse compliance with certain fed-
eral and state antidiscrimination laws (Eckholm 2011; Healy 2015). The
argument regarding religious opposition to complicity in the sinful acts of
others, which has lately been used also in other issues such as gay marriage
and adoption by same-sex couples, signifies a shift from the free exercise
claims usually raised under the RFRA Act (NeJaime and Siegel 2015).

As of summer 2015, the plaintiffs’ claims have been rejected in cir-
cuit courts hearing these cases. In the case of Wheaton College v. Burwell,
the Seventh Circuit Court of Appeals determined that the college is not
being “forced to allow use of its healthcare plan for emergency contracep-
tion.” Rather, they are being “forced only to notify insurers (including
third-party administrators), that it will not use its health plans to cover
emergency contraception” ( Wheaton College v. Burwell, No. 14-2396,
10th circuit court, July 1, 2015, at 6-7). Similarly, the Seventh Circuit
Court of Appeals ruled against Notre Dame, rejecting the argument that
the university was being forced to serve as a conduit for women to obtain
contraceptive coverage ( Notre Dame v. Burwell, No. 13-3853, 7th circuit
court, May 19, 2015). The Tenth Circuit Court of Appeals also ruled for
the government on similar grounds, in the suit brought by Little Sisters of
the Poor and a number of additional Christian, nonprofit organizations.
Circuit appeals courts” have also ruled against similar suits brought by East
Texas Baptist University, the Archdiocese of Washington, and College
of the Ozarks; further, a number of cases have been dismissed on proce-
dural grounds, including lawsuits brought forward by Liberty University,
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Franciscan University, and the American Family Association. Several
appeals have been made to the Supreme Court, and it is speculated that the
Supreme Court may hear a case on this issue in the next term (Sobel and
Salganicoft 2015). As a number of cases remain under appeal, the issue of
the accommodation process, and especially the question of what require-
ments are considered a violation of religious freedom, remains unsettled.

The ACA, in general, and the employer mandate, in particular, has been
facing much opposition, mainly by right-wing and pro-life supporters; this
opposition has led to efforts to create public policy at both the federal and
state levels. This legislation is similar in nature to much of the third-party
legislation introduced and enacted prior to the ACA, which focused pri-
marily on funding restrictions for abortion and exemptions for individuals
and entities that perform abortion. While the Hobby Lobby ruling has been
considered a victory for the rights of individuals not directly involved in
abortion to secure protections for their religious liberty in objecting to
the practice, public policy following this ruling continues to appear similar
to that which was found prior to the passage of the ACA and the court’s
ruling in Hobby Lobby. The two types of legislation—religious liberty argu-
ments and funding restrictions—are examined below.

Religious Liberty After Hobby Lobby

Following the Hobby Lobby ruling, the pro-life movement began a more
systematic integration of religious liberty as part of their mission. This
trend, however, has yet to be manifested in legislation. In general, at both
the federal and state levels, the subject of religious liberty is mentioned
primarily in legislation that introduces funding restrictions to abortion
or abortion-related services. At the federal level, the type of legislation
introduced following the ruling in Hobby Lobby, during the second half
of the 113th and through the 114th sessions of Congress, is similar to
that found in earlier congressional sessions. These measures included fetal
rights proposals (9) and women’s rights (13). Of the 31 tax provisions
introduced during this time period, a number of proposals included some
reference to religious liberty; these include objections to the ACA based
upon its failure to protect the religious or moral objections of individuals
or entities, which, for example, includes insurance companies’ coverage of
abortion. Many of these funding bills identify the ACA as infringing upon
the moral convictions of those opposed to abortion yet are forced to buy
or offer policies that cover abortion. Further, one measure establishes
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that no individual or company would be required to purchase policies
that include abortion coverage (H.R. 3020, 2015).

One resolution, H. Res. 399 introduced by Walter Jones during the 114th
session of Congress, expresses support for a number of bills before the House,
including H.R. 802, the First Amendment Defense Act, and H.R. 3197, the
Protecting Life and Taxpayers Act of 2015. Specifically, H. Res. 399 declares
that the USA was founded on Judeo-Christian values, with the Declaration
of Independence acknowledging that our rights are expressly given to us by
our Creator, thus taxpayer-funded abortions must be prevented as should
same-sex marriage. Another example of funding restrictions on abortion is the
Protecting Life and Taxpayers Act; despite the inclusion of the phrase “pro-
tecting life” in the bill’s title, there is no mention of fetal rights or the sanctity
of life, and the bill’s content focuses only on the prohibition of federal funds
from going to any entity that performs abortion (H.R. 3197, 2015).

In the years after the passage of the ACA and the Hobby Lobby ruling,
despite the increase in state laws concerning abortion, few of these laws
invoke the claims of religious liberty that have become so prominent in the
public sphere. The policies that have been introduced and passed in state
legislatures around the country share some traits, particularly in southern
states. These policies, which often include funding restrictions, do not
expressly identify religious liberty as the primary purpose or intent behind
the law, as was found in several bills before Congress. While some bills
concerning religious liberty were introduced, these measures primarily
addressed LGBTQ rights, including same-sex marriage, adoption rights
for single and same-sex couples, and employment practices involving
same-sex individuals. Thus, although religious liberty is a primary com-
ponent of many state laws previously enacted, and has increasingly been
playing a central role in the strategy of the pro-life movement, there has
not yet been a significant increase in proposals that invoke these claims.
Even in the proposals that mention religious freedom—at the federal and
state levels—the focus and intent is on funding restrictions, thus defining
religious liberty as the freedom to not pay for these services.

Funding Restrictions Following the ACA

At the federal level, the debate over and passage of the ACA prompted a
significant amount of proposals concerning insurance coverage of abortion;
50 % of all proposals between 2010 and 2015—and 58 % since the ruling in
Hobby Lobby—focus on the protection of taxpayers through funding restric-
tions. A total of 25 of the 99 proposed bills dealing with federal spending
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and abortion concerned the ACA. Of these 25, almost all measures would
impose some type of limitation—or most often, a complete restriction—on
federal funding of abortion through the health exchange. Two measures—the
Abortion Insurance Full Disclosure Act (H.R. 3279, 2013; S. 1848, 2013),
proposed twice, and the Health Plan Notice Requirement Act (H.R. 3953,
2013)—would require the disclosure of abortion coverage in advertisements
and information materials on health insurance plans.

Among the other ACA-related measures introduced during this time
period, most are intended to prohibit taxpayer funds from going toward
payment for abortion or any abortion-related service. These restrictions
would either prohibit all multistate exchanges from including abortion
in insurance coverage (2) or repeal the ACA (3) and prohibit any federal
spending on abortion or related services (12). Further, all of these policies
reiterate the position that no federal funds will be used for abortion, this
despite the Hyde Amendment and other federal restrictions, which already
prohibit federal funds from going toward abortion, in either domestic or
foreign expenditures. None of these bills—to date—have been enacted.

One of the proposed bills not dealing directly with the ACA is the No
Taxpayer Funding of Abortion Act, which proposes restrictions on abor-
tion funding by the federal government. This act was introduced five times
from 2010 to 2014, and received a fair amount of media coverage in the
lead up to the adoption of the ACA as well as after the act was passed by
the House. This law would impose many restrictions on the funding of
abortion, and would alter the tax code to adjust the claims that can be
made after an abortion. One clause of this measure prohibits deductions
for medical expenses related to abortion unless the abortion was due to
rape, incest, or in the case to save the life of the mother (H.R. 7, 2013).
In one of the first iterations of this bill, there was significant controversy
over the use of the term “forcible rape”; this term was heavily criticized
by many women’s groups, as well as female members of Congress, both
Republican and Democrat. The use of this term, it has been argued, at
best would create confusion and at worst, exclude some forms of rape
from this legal definition, including statutory rape. The word “forcible”
was removed from the bill, particularly as it was Republican women who
provided the most vociferous objections to the term.

Another controversial aspect of the No Taxpayer Funding of Abortion
Act concerns the restrictions on medical exemptions for expenses incurred
related to abortion. In one of the hearings related to this provision of the
law, it became clear that the intent of the bill is to grant authority to the IRS
to determine the authenticity of claims for such deductions. Thus, under
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the provisions of this bill, it is the IRS that will have to decide whether
there was rape, incest, and risk to the life of the mother, before determin-
ing whether the woman is eligible for tax exemption. The support for this
provision of the law by many Republicans (and four Democrats) is unique
given their simultaneous aversion to granting the IRS any authority to
implement the ACA in the first place (Weiner 2014). In 2011, the House
passed the No Taxpayer Funding of Abortion and it was then placed on the
Senate calendar. To date, the bill has been referred to the Senate Finance
Committee but will most likely not pass in the Senate (Peters 2014).

At the state level, legislative attempts following the passage of the ACA
have been successtul in passing funding restrictions for the coverage of non-
therapeutic abortion services. These restrictions have been complemented
by a number of prohibitions that were already in place prior to the ACA,
restricting funding for abortions at the state level. These existing restric-
tions include limits on private insurance coverage of abortion and Medicaid
spending. Prior to passage of the ACA, four states prohibited private insur-
ance coverage of abortion, and had limits on Medicaid funding for abor-
tion, allowing Medicaid funding for abortions only in cases of rape, incest,
and when the life of the mother is at risk. An additional 29 states plus
Washington DC had limits on Medicaid funding of abortion, providing
funds only for those cases in which the state is legally required to provide
coverage. These laws continue to be implemented after the passage of the
ACA, maintaining the same restrictions on Medicaid funding. In addition,
following the passage of the ACA, 6 states adopted restrictions on private
insurance coverage of nontherapeutic abortions and 25 states banned cov-
erage by insurance companies in the state exchange. To date, there are
16 states that have no limits on coverage of abortion; prior to passage of
the ACA, 17 states had no limits on coverage. While there is a significant
increase in the number of funding restrictions, they are largely the same
states that continue to adopt more limitations and prohibitions on funding.

4 CONCLUSION

The ACA was and remains a controversial piece of legislation, particu-
larly for conservatives. While there were numerous facets of the bill that
contributed to this disagreement over the legislation, the contraception
mandate was one of the primary issues of concern for conservatives. The
case of Hobby Lobby has brought the debate over the rights of third-party
actors to the forefront of the public debate over abortion. While the



DEFENDING THE PEOPLE 177

rights of third-party actors have been addressed through public policy
since 1973, this case brought attention to an actor that has rarely been
the focus of pro-life activists and organizations’ strategy to limit or restrict
access to abortion.

In general, pro-life third-party legislation follows libertarian principles;
it is based on the conceptualization of rights—including religious liberty
and reproductive rights—as negative rights. The role of the government,
according to this legislation, is to protect the freedom of individuals to
exercise their rights, but without significant intervention or regulation
that imposes requirements on others. This libertarian nature of the third-
party legislation is evident even in the few cases when the justification for
the legislation includes more conservative language. While this language,
which includes arguments against certain values and behaviors that legiti-
mize abortion, may be conservative, the legislation is nevertheless liber-
tarian in nature; it emphasizes the rights of individuals—as taxpayers—to
limit their financial support of the practices they oppose. In addition, and
despite the moral opposition included in the legislation in some cases, the
measures neither prevent others from having an abortion nor call for an
increase in regulation that will limit abortions. Instead, the legislation is
based on the idea of personal decision and independence, ideas that are
very different from the legislation—as well as discourse—that character-
izes the fetus-centered and women-centered strategy.

The relative success of funding restrictions explains the continuous
use—and even increase—in the number of measures addressing this type
of legislation. At the same time, however, in light of the success of third-
party legislation, including conscience clauses, it is surprising to find that
in the last few years, there has been little legislative focus on religious lib-
erty. This dearth of public policy attempts also seems to conflict with the
increase in public support for the need to respect religious liberty argu-
ments when they contradict right claims by some groups (Lipka 2015).
Nevertheless, despite the limited legislation addressing religious freedom,
the years since the ACA and the Hobby Lobby ruling are characterized
by a shift in pro-life discourse, which has been increasingly focusing on
arguments of religious liberty, emphasizing this right as natural right of
individuals, who have the right to be protected by the government from
coercion. The analysis of this shift, and its accordance with the legislation,
is the focus of Chap. 5.
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CHAPTER 5

Between Conservatism and Libertarianism:
Pro-life Strategy After the ACA

1 INTRODUCTION

The passage of the ACA, and in particular the debate over the employer
mandate as examined in the Hobby Lobby case, has influenced both the
right-wing arguments over religious liberty and the strategy of the pro-life
movement. The current strategy of the movement emphasizes not only the
importance of protecting the life of the fetus and the rights of the mother
but also the protection of an individual’s liberty and autonomy, specifically
the right to remain free from government interference. Contraceptive ser-
vices, pro-life activists argue, are a private matter and not a social good.
Thus, the HHS mandate represents a violation of an individual’s freedom
and religious liberty, requiring employers to pay for reproductive services
that should be the responsibility of the individuals themselves. While the
ruling focuses specifically on religious liberty, the discourse extends this
claim beyond the individuals with a religious objection to contraception.
Instead, this framing is used today by conservatives and libertarians to
claim that every American should be fearful of a usurpation of individual
rights and religious liberty by government forces.!

Although the topic of religious liberty may seem conservative in nature,
the framing of religion in this case is not as a compass of social norms

"For example, similar arguments that classify religious liberty as a private matter appear in
the right-wing arguments against same-sex marriage, discussed further in Chap. 6.
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and morality—as the conservative approach believes—but, rather, as an
individual decision and belief, which should not be compromised by gov-
ernment intervention. This approach to religion, which better fits liber-
tarian conceptualization of religious liberty, allows the pro-life movement
to argue that it is protecting everyone—not only those who are religious
or support pro-life policy—from government actions that interfere with
citizens’ beliefs and ideologies. As such, this strategy does not emphasize
moral or scientific claims, which can easily be challenged by nonbelievers
or new scientific research. Also, it does not explicitly call on individuals to
change or rethink their moral positions regarding abortion. Instead, this
strategy emphasizes the need to respect and protect other people’s beliefs,
regardless of your own opinion about the practice or its morality. Thus,
this latest iteration of the pro-life strategy sees government intervention
in supporting women’s access to abortion as deeply problematic, espe-
cially as the marketplace should remain free from excessive government
entanglement.

While these arguments appear in both the pro-life discourse and legis-
lation, the manifestation of the religious argument in these two categories
differs. With regard to the pro-life discourse, the focus on third-party
actors and their right to religious liberty in the debate over reproduc-
tive rights represents a significant shift as compared to previous eras in
which the focus centered only on the fetus and mothers. While arguments
of religious liberty are now employed more often in the discourse, and
have been increasingly accepted within the general public, bills addressing
moral or religious objections to abortion remain similar in nature to those
introduced and enacted in earlier time periods. For example, the Taxpayer
Conscience Protection Act is intended to require each state to publish an
online report as well as report to the Secretary of HHS the number of
abortions performed in the state with the use of federal funds. This report
must provide a “specification of the purpose for which the payment was
made” and how much money was expended on each procedure (H.R.
489, 2015). This bill is similar in nature to other reporting requirements
imposed on abortion providers, which are most commonly found at the
state level. Further, the Health Care Conscience Rights Act would permit
any individual or insurance company opposed to abortion for religious
or moral reasons to not purchase or offer coverage that includes abor-
tion (H.R. 940, 2015). This bill, while specific to the insurance mandate
under the ACA passed in 2010, is similar in nature to many other propos-
als that seek to limit public funding of abortion. Although the pro-life
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discourse has shifted substantially since the Hobby Lobby ruling, thus far
the legislative strategy among pro-life public officials remains similar to
previous years. With the shift in discourse, it is the pro-life discourse and
public policy outcomes that have both increasingly become more libertar-
ian in nature.

This chapter analyzes the most recent developments in the pro-life
strategy, focusing mainly on its manifestation in the discourse. The first
section introduces the framing of the discourse following the Hobby
Lobby case, based on the legal and public discussion of the ruling. This
framing defines the debate as centered on the need to protect indi-
vidual liberties, with specific emphasis on religious liberty. The second
section examines the use of this discourse by the pro-life movement,
analyzing the characteristics of this new discourse, as well as the way in
which the argument of religious liberty has been used by the movement
to expand its base of support. The final section examines the impli-
cations of this new strategy, arguing that it transforms the concept of
religious liberty, and challenges the separation between contraceptive
services and abortion. Regarding right-wing politics, this new strategy
turns away from the interventionist approach of the women-centered
strategy, instead focusing on legislation and discourse that are almost
completely libertarian.

The first two sections in this chapter are based mainly on an analysis
of the discourse of pro-life activists as well as organizations and lead-
ers involved in the fight over religious liberty. This data covers a short
period; while Hobby Lobby filed suit in US district court in September
2012, the public attention to this case increased after November 2013,
when the Supreme Court agreed to hear the case. However, only in
the spring and summer of 2014, before and after the ruling in the case,
the public discourse, as well as attention of pro-life and religious free-
dom activists, turned to this case. Due to the limited period covered, the
analysis of the pro-life discourse is not based on quantitative data, but
rather on analyses of newspaper items (including The New York Times,
The Washington Post, and Touchstone), blogs (pro-life blogs as well as
some that focus on the Supreme Court), pro-life websites, and other
forms of online communication and networking such as Twitter. These
sources, while unable to provide exact numbers or concretely demon-
strate shifts within the discourse, are nevertheless able to highlight the
main trends and arguments that appear within the pro-life discourse, as
well as scholarly research on the topic.
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2 REeLIGIOUS LIBERTY IN THE AFTERMATH
or Hossy LosBy

The Hobby Lobby case has been conceptualized by supporters of the rul-
ing as a struggle over the right to religious liberty, which should not be
controlled or limited by the government. The discourse surrounding the
case, and to a lesser extent also the legislation, framed the ruling as a
triumph not only for those who support protecting individual’s religious
freedom but also to any person who aims to ensure the freedom of indi-
viduals to follow their own beliefs and values. This framing has largely
superseded the legal facts of the case, in which this freedom is granted only
to “closely-held” corporations. The result of this account of the ruling is
that the religious liberty discourse expands the number of subjects whose
rights are in need of protection, allowing the pro-life movement to define
themselves as protectors of rights of conscience of all Americans. As in the
case of the previous discourses, this new discourse complements, rather
than replaces, the fetus-centered and women-centered strategies.

Following the ruling, Barbara Green, the cofounder of Hobby Lobby,
stated,

Our family is overjoyed by the Supreme Court’s decision. Today the nation’s
highest court has re-affirmed the vital importance of religious liberty as one
of our country’s founding principles. The Court’s decision is a victory, not
just for our family business, but for all who seek to live out their faith. We
are grateful to God and to those who have supported us on this difficult
journey (Berry 2014).

This quote includes some of the arguments that have become central
in the framing of the Hobby Lobby case by its supporters. In her statement,
Green frames the case as a struggle between religious liberty, which is a nat-
ural right of individuals and one of the most important human rights, and
the aim of institutions—specifically the government—to control and limit
this right. The ruling, according to this account, should be understood
as a victory for individuals and families—rather than corporations—whose
religious beliefs are central to their everyday lives, thus shaping all their
interactions, including the economic ones. In the statement sent to the
HHS by the Family Research Council in 2011, as part of their opposition
to the draft for the employer mandate, Monahan and Gacek also argue that
the mandate “will deny many Americans a most basic right: freedom from
government interference in religious and moral matters” (2011).
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The Becket Fund for Religious Liberty, and the role that it has played
in the case, has influenced the conceptualization of the lawsuit as a strug-
gle over religious liberty and against governmental control. The Becket
Fund, which represented Hobby Lobby as well as other organizations in
similar lawsuits, was established in the 1990s as a legal and educational
institute aiming to preserve religion as a natural right. The Fund has
been paramount in the fight against the HHS requirement that nonex-
empt organizations comply with the employer mandate, as well as against
the accommodation process for organizations exempt from the mandate.
These legal cases, while focusing on the requirement to provide certain
contraceptives, are not about any specific contraceptive device or even
abortion. Instead, as William Thierfelder, who was involved in the first
lawsuit against the federal government over the HHS mandate, states,
“as much as we’re focused on contraception, that’s just a detail in a fun-
damental problem, which is about religious liberty. This is about First
Amendment rights, rights of conscience” (Kliff 2012).

The understanding of this case as a struggle for religious liberty and
against the attempt of the government to limit religious freedom of indi-
viduals has been evident also by demonstrators and pro-life activists during
the months of the trial. The signs held up by pro-lifers during these dem-
onstrations included slogans such as “Stand Up for Religious Freedom”
and “Women for Religious Freedom.”? The rallies during this period were
meant “to get people to wake up, to really pay attention to what’s going
on in this country because we are losing our religious freedom” (Henshaw
2013). While the legal case focuses on corporations, groups for religious
liberty emphasized that all Americans are facing the same threats; the
mandate

will deny many Americans a most basic right: freedom from government
interference in religious and moral matters. As a result many religious busi-
nesses or non-profit organizations, as well as Americans with insurance in
the individual market, will be forced to violate their consciences on the
issues they hold most profoundly...Individuals will be unable to purchase
health plans without contraceptive and sterilization procedures (Monahan
and Gacek 2011).

2While some activists focused on religious freedom, others continued to argue for the
fetus-centered and women-centered arguments, using signs such as “Life Counts” and “Pro-
Life is Pro-Woman.”
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The demonstrations, one activist clarified during a rally, are crucial
since people must wake up and realize that “we are losing our religious
freedom” (Henshaw 2013), which is “one of our most cherished rights”
(Berry 2014).

In this discourse, the ruling, while examining the rights of closely held
corporations, defined individuals as the bearers of the right to religious
freedom; the employer mandate, according to this account, violates the
religious liberties of individuals who own the corporation in question. The
framing of the case as an attempt to protect the rights of individuals and
their families to exercise their right to religious freedom also appears in the
case; the ruling referred specifically to the Green family (31 times), and
the Hahn family (36 times). It also included a discussion of the implica-
tion of limiting religious freedom for “family businesses,” “family-run”
and “family-owned” businesses. The framing of this case may seem dif-
ferent from the legal question, which focuses on the applicability of the
RFRA toward for-profit organizations. However, a corporation, according
to this account, is merely “a form of organization used by human beings
to achieve desired ends,” and the extension of rights to corporations allows
us “to protect the rights of these people” (576 U.S. __ | at 18). It is thus
impossible to separate the rights of corporations from the rights of the
people who won them, at least in the case of closely held corporations. As a
result, the rights of corporations are not limited only to economic rights or
to freedoms regarding the operation of the market. Instead, like persons,
corporations are eligible for all rights of individuals, since imposing require-
ments and restrictions—such as in the case of the employer mandate—is a
violation of the rights of the people who own the business, rather than of
some vague business entity without religious beliefs or other rights. Thus,
the ruling “is a victory for common-sense as pro-life Americans do not
lose their First Amendment freedoms when they open a family business or
when they value unborn life” (Americans United for Life 2014).

The rights of individuals, according to this account, are violated by gov-
ernmental restrictions on businesses, which in practice limit the freedom of
individuals to work and provide for their families. The employer mandate,
according to this account, requires individuals to separate between their
work and faith. However, as Justice Kennedy states, “religious exercise
includes ‘the right to express those beliefs and to establish one’s religious
(or nonreligious) self-definition in the political, civic, and economic life of
our larger community,” including how one makes a living” (Weber 2014).
This means that it is impossible to “leave your faith at home.” Since this
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separation is impossible, the result of the employer mandate, or any other
type of regulation that determines what people need to do as employers or
workers, is that people of faith are required to choose between their work
and their belief. And if they want to continue operating their businesses
and providing for their families, they are in practice forced to compromise
their religious and ideological beliefs. Within this context, John Seago,
Texas Right to Life Legislative Director, stated, the Supreme Court ruling
is a victory for the right to work and provide for your family; the court
“has protected Pro-Life business owners from being forced to violate their
moral convictions” (Texas Right to Life 2014). The ruling thus should
not be seen as ensuring the right of religious freedom for corporations
but, instead, as protecting the right of all Americans. No one—including
job creators who, according to Alliance Defending Freedom, are often tar-
geted by this administration—should “lose their religious freedom simply
because they choose to organize a business” (Berry 2014).

The argument that corporations are built around a group of individuals,
and that they include within them their beliefs and values, is promoted by
the claim that corporations—and especially those that are closely held—
are not merely tools for profit making. Instead, supporters of the Hobby
Lobby ruling argue, companies reflect the values and beliefs of their owners,
thus defining limitations on their operation as limitations on their owners.
This violation is particularly evident in the operation of the Hobby Lobby
chain; since its founding, “the Greens have managed their company in
accordance with their Christian principles. For example, Hobby Lobby
closes on Sunday, doesn’t sell shot glasses, takes out ads suggesting that
readers seek Jesus, and refuses to ‘back-haul’ beer on its trucks, foregoing
considerable profits” (Shapiro 2014 ). The way their company is managed
is part of who they are, and

it is impossible for the Greens and the Hahns to simply shut down beliefs
which have long guided their lives from the very core of their being. To ask
them to deny these beliefs simply denies their humanity. In holding that
closely held for-profit corporations can exercise religion, the Court simply
recognizes the inseparable nature of religion from informing all areas of a
person’s life (Weber 2014).

Therefore, the case for religious freedom of corporations “does not
start with, ‘Does the corporation pray?’ or ‘Does the corporation go
to heaven?’ said Kyle Duncan, general counsel of the Becket Fund for
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Religious Liberty... It starts with the owner.” For owners who have woven
religious practice into their operations, he told me, ‘an exercise of religion
in the context of a business’ is still an exercise of religion, and thus con-
stitutionally protected” (Keller 2013). It is thus impossible—and undesir-
able—to attempt and separate between the owners and their companies.?

Since these businesses act in a way that reflects the moral and religious
beliefs of their owners, the intervention of the government should be
understood as an attempt to impose liberal and secular values on religious
people, in particular, and the American public, in general. This argument,
which is more conservative in nature than other arguments found in the
discourse, is that the employer mandate is based on the assumption that
“contraceptives must be provided, especially to young people, who are
expected to ‘explore their sexuality’; and abortion must be provided for
those who are insufficiently cautious” (Hitchcock 2011). That means
that, “Obamacare isn’t only about guaranteeing access to insurance.
Obamacarians want to use the centralized regulatory control imposed by
Obamacare as a cudgel to impose their cultural values” (Smith 2015). In
order to promote these values, “religious freedom—our first and oldest
liberty—is being ‘balanced’ against a ‘right’ created, historically speaking,
mere moments ago, a ‘right’ to free contraceptives” (Sekulow 2014). This
debate is thus framed as between two conflicting systems of values and
beliefs, in which the aim of one side is to impose their ideology on the
other side, while the other side is interested in living their lives according
to their own values of freedom and liberty. In this context, it is clear that
“the battle to preserve religious liberty ‘in all areas of life” may be “the civil
rights movement of this decade,”” comparing the Hobby Lobby case to the
Birmingham bus boycott (Keller 2013). As Rick Warren, an evangelical
pastor, argues, “every American who loves freedom should shudder at the
precedent the government is trying to establish by denying Hobby Lobby
the full protection of the First Amendment. This case is nothing less than
a landmark battle for America’s FIRST freedom, the freedom of religion

3While the argument about the link between the individual and the business is central to
the discourse, the legal aspect of this link is more complex; “Perhaps the most significant
problem with this ‘look to the people behind the corporation’ argument is that it is in some
tension with corporate law. One of the purposes of the formal, separate entity in corporate
law is precisely to permit courts to disregard those human beings behind the corporate form”
(Piety 2015: 113).
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and the freedom from government intervention in matters of conscience”
(The Becket Fund 2013).*

Following this account, supporters of the Hobby Lobby ruling argue that
the government’s attempt to control and limit people’s religious liberty
should concern all Americans who believe in this right; “This is not just a
Catholic issue... This issue should matter to anyone who believes there is
room in the public square for people of all faiths—not just those faiths that
pass some government test” (Wuerl 2012). Furthermore, these actions
reflect a general tendency of the government to intervene in personal
issues, and limit liberties—not only religious liberties—through regula-
tions and requirements. The employer mandate is just a reflection of the
larger problem; “The notion that the government can decide which reli-
gious beliefs are important enough to protect exemplifies the dangers of
‘big government’” (Sligh and Rocklin 2015). Therefore, even individuals
who do not support the pro-life mission, or have no religious affiliation,
need to worry about the employer mandate, and the type of intervention
that this requirement signals; “In America, the rightness and legality of
government control has become the default position, from which people
now must try to find refuge in some provision of the Bill of Rights. The
owners of Hobby Lobby were like Dickens’ Oliver Twist, in effect beg-
ging, ‘Please sir, may I have an exception?’” (Leef 2014).

While the case represents the risk in big government, in particular it
highlights the danger in a government that tries to intervene and control
the market; “If the United States government can force the people running
a corporation to use corporate resources to provide free abortion-pills to
employees (especially when contraceptives are cheap and widely available on
the open market), it is difficult to imagine the meaningful limits on govern-
ment power in the marketplace” (Sekulow 2014). The intervention of the
state in the marketplace is dangerous because it limits the ability of the mar-
ket to operate freely, without regulations and requirements. It also prevents
individuals from acting as rational agents, who can make their own decisions
regarding their interests and preferences. Following this understanding of
the market, not only that requiring employers to provide abortifacients is a

*The HHS justifies the employer mandate—the inclusion of all FDA-approved forms of a
birth control in the list of basic, preventive services required at no cost—as an attempt to
ensure equality for women, through prohibiting the exclusion of these services by employers
and insurance plans. Further, the requirement to cover these preventive services is designed
to keep costs low as well as promote general health and well-being (HHS Website 2013).
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violation of their religious liberty, but also this requirement does not make
sense; as long as there is a market for abortifacients, and people who are
willing to sell them, there is no need for government regulations to provide
them. These employers do not prevent women from using contraceptives,
thus “employees of these corporations who want access to contraception
are free to pay for it on their own, or they can find other employers who
cover contraception” (“Faith and Rights: A Test for the Justices” 2014).
Since the employer mandate is meant to provide something that is available
in the open market, it is not designed to ensure a right. Instead, the ACA
and the employer mandate are “the high-water mark of an outdated liberal-
ism, the latest attempt to impose upon Americans a Euro-style bureaucracy
to manage all aspects of their lives” (Berg 2015: 104).

This case thus positions the rights of individuals—who happen to own
businesses and employ other people—as in opposition to government
control and intervention, which is meant to impose certain sets of val-
ues and ideas and to restrict freedom. Ensuring the rights of employers,
according to this account, can be done without harming women, who can
access contraceptives through other means (Berg 2015; Gedicks 2015;
Sepper 2015). Working, as an employee or an employer, is not merely a
tool for providing for your family. Instead, it is a sphere of freedom and
self-expression, which must be free from regulations and requirements
in order to respect the rights of people. In this context, the mission of
the pro-life movement is to defend rights—religious liberty, but also any
other attempt on threat to freedom and self-expression—and to protect
individuals from government actions meant to violate these rights. These
arguments are now central in the pro-life strategy, changing and expand-
ing the debate over reproductive rights.

3 PRO-LIFE DISCOURSE AND STRATEGY

The ruling in Hobby Lobby, and more generally the passage of the ACA,
has transformed the pro-life strategy in several ways. Following the fram-
ing of the ruling as a triumph of individual rights against government
intervention, the pro-life discourse started focusing more on the rights
of third-party actors that are defended by the pro-life mission. This shift
introduces three main changes to the previous pro-life strategies. First, the
focus on religious liberty introduces the interests of third-party actors into
the abortion debate. As shown in Chap. 4, pro-life legislation has been
protecting the rights of health-care providers and taxpayers for decades.
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However, and despite the relative success of this legislation, the pro-life
discourse rarely focused on these subjects or arguments. Instead, it empha-
sized the rights of the subjects directly involved in this process—the fetus,
the mother, and sometimes the father—focusing not only on changing
public opinion on abortion but also on women themselves.

In addition to the introduction of third-party actors into the pro-life
discourse, the strategy following Hobby Lobby also expands the number—as
well as the type—of actors who are considered to be part of the debate.
So far the legislation of religious exemptions focused on third-party actors
who are considered to be active participants in the process of abortion,
such as physicians, pharmacists, and some insurance providers. While the
scope and requirements for exemptions depend on the state, in all cases the
exemption is to address the problem; that is, as part of their work, these
professionals may be required to be involved in the act of performing or
facilitating others to have an abortion, by performing the surgery, and pro-
viding medications, counseling, or referrals. In case this involvement vio-
lates their religious beliefs, they are eligible for these exemptions, freeing
them from the need to choose between their profession and their religion.
In the case of institutions such as HMOs, the requirement for religious
exemptions is even more limited; in addition to their focus on health-care
services, in order to be eligible for exemptions, these institutions have usu-
ally been expected to have an institutional religious affiliation.

Employers, however, are neither directly involved in the abortion
procedure, nor are they in the health-care profession. While employers
might be more similar to taxpayers, the justification for funding restric-
tions is often different; although these restrictions aim to protect taxpayers
who might oppose abortion, the legislation is rarely framed in religious
terms, and it is not based on an examination of the individual’s objection.
Instead, it is justified more as a personal matter that the public should not
be involved in funding. Thus, the current third-party discourse merges
these two different actors and their arguments; it is based on the argu-
ment for religious protections, emphasizing exemptions for individuals
who have religious objection to abortion. At the same time, it focuses on
employers who do not directly participate in the abortion procedure, or in
the decision-making process. Therefore, it moves assertions of complicity
from a first-person to a third-person perspective.

By merging these two types of arguments, the discourse is expanded,
and it now includes employers as a group that deserves to have the right
to refuse, this in order to protect them from the requirement to provide
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insurance policies that cover contraceptive services. This expansion is
justified on the grounds that employers play a role in the process of
abortion; by providing an insurance that covers these services, they are
“complying in sin.”® This account, which argues that the employer par-
ticipates in some way in the abortion process by providing such insur-
ance, is based on a positive concept of money. While a negative concept
of money refers to the transferring merely as an economic transaction,
a positive concept is based on the idea that the transferor of money has
some responsibility to the way it is being used, as in the case of boy-
cott (Stolzenberg 2014).° Therefore, it is the transfer of money, which
may indirectly result in women receiving contraceptive services that
the employer deems abortifacients that makes the employer eligible for
religious exemption. One result of this expansion is the increase in the
number of individuals whose rights and preferences should be consid-
ered before allowing, or providing, an abortion. The inclusion of a more
diverse array of individuals in the process of decision-making affects the
centrality of women’s interests in this discourse over rights and access.

The second change in this pro-life discourse is the broadening of the
type of rights that are at the center of pro-life concern; the pro-life mission
is protecting religious liberty and, more generally, all individual rights and
freedoms that are threatened by the government. The discourse on the
religious liberty of employers frames their operation in the market as a per-
sonal issue, which should not be regulated by the government. Women,
however, are not harmed by this approach since reproductive decisions are
also a private matter, which should be neither regulated nor paid for by
the state or by any other actors besides the subject herself. Therefore, the
ruling, as well as any exemptions given to people based on religious belief,
does not harm women:

For all the ‘war on women’ rhetoric and venom spewing over the recent
Burwell v. Hobby Lobby ruling, it’s prudent to examine what this week’s rul-
ing doesn’t do. It does not: 1. restrict women’s access to contraceptives;

% Another issue that is raised by some authors but not fully developed here is the argument
that complicity-based claims are not well developed or explained, thus making it difficult to
distinguish between legitimate and illegitimate arguments on this issue (Sepinwall 2015).

°Stolzenberg argues that positive concept of money is linked with positive concepts of
rights. In this case, however, the positive concept of money is accompanied by a negative
concept of rights, framing liberty as the freedom from, and the responsibility of the govern-
ment to protect—rather than provide—this freedom (2014).
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2. restrict women’s access to miscarriage-inducing abortifacient drugs; 3.
restrict women’s access to abortions. The only thing being restricted is the
federal government’s power to force some employers, morally opposed to
certain types of birth control, from having to pay for that birth control
under Obamacare. That’s all (Augusta Chronicle Editorial Staff 2014).

The argument that women are not harmed—and even benefit—from
this regulation appears within the pro-life discourse, although less fre-
quently than the argument of religious liberty as applied to third-party
actors. Women, according to this account, benefit since defining repro-
ductive rights as a personal matter protects their liberty and freedom
through the limitation on government to regulate or limit their reproduc-
tive options;

For many feminists, mandatory birth control coverage is probably less about
money than about principle: establishing that a woman’s right to control her
fertility is so fundamental that its exercise should be fully guaranteed by the
government. But there is another, libertarian feminist way to look at this
issue: the view that it’s hypocritical for women to tell the state, ‘Keep your
laws off my body!” and then demand laws that make the state underwrite
your reproductive choices (Young 2014).

Therefore, women also benefit from this libertarian appeal, which lim-
its public intervention in reproductive choices altogether. Following this
argument, pro-life activists argue that the Hobby Lobby ruling, and more
generally, legislation that limits the control of government on reproduc-
tive decisions, should be embraced by pro-choice supporters.

While the pro-choice movement objects to the validity and veracity of
these claims, as well as to the legislative actions that emanate from this
line of reasoning, this pro-life argument nevertheless makes the distinc-
tion between these two sides of the abortion debate more complex than
ever. The pro-choice movement has always emphasized the importance
of personal choice and autonomy over reproductive choices. This claim
was also at the center of their opposition to the Hobby Lobby case, which
led to the 2014 NARAL campaign on social media arguing “Not My
Bosses Business.” In addition to a Twitter hashtag with the same name,
pro-choice demonstrations during that time included signs such as “Mind
Your Own Business,” “No Bosses in my Bedroom,” “Birth Control Not
My Boss’s Business,” and “Contraception is MY Business.” The proposed
legislation to restore the contraceptive coverage under the ACA, which was
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offered by Senate Democrats in July 2014 and blocked by Republicans,
was also nicknamed “Not My Boss’s Business” by pro-choice activists as
well as Democratic legislators. According to this approach, the way to
protect women’s reproductive freedom is by granting them autonomy and
independence, rather than restricting their options, as done by the pro-life
women-centered strategy.

The ruling in Hobby Lobby, some pro-life activists argue, promotes
exactly these values; it limits the ability of employers to intervene in per-
sonal reproductive choices, as well as the ability of the government to
intervene or regulate them. As a result, it leaves the responsibility for
reproductive choices to the woman herself. This pro-life argument was
evident in the demonstrations during the Hobby Lobby case, with slogans
that included “Women in Control: Don’t Want Bosses’ Handouts” and
“Women in Control: Can Manage their Fertility.”” Further, the Twitter
hashtag #WomenInControl has been used extensively following the June
2014 ruling, with messages such as “Let women make their own health
care decisions” and “If I want birth control, I will put on my big girl pants
and get it myself.” The message behind these statements is that reproduc-
tive decisions—including the method of payment for birth control—are
personal, and should be made only by the woman, without any interven-
tion or assistance by the state. One manifestation of this argument, and
the way it corresponds with the pro-choice argument, is a cartoon created
by Chip Bok in July 2014, which since has appeared in numerous publica-
tions (Fig. 5.1).

The cartoon demonstrates the link between the pro-choice argument
that reproductive choices should not be in the hands of bosses and the
pro-life argument against the federal requirement to cover contraception.
These arguments, pro-life activists argue, complement each other; they
both call for the right of individuals to make their own choices, and thus
they can both be seen as promoting a libertarian vision of minimal control
and intervention, by the government as well as society. For pro-choice sup-
porters, however, this link between the pro-choice and pro-life claims for
autonomy in decision-making is based on the misrepresentation of their
argument. The requirement to provide coverage of contraceptive services,
they believe, is not a limitation on liberty. Instead, for pro-choice activists,
whose ideology is often closer to “new” or “progressive” liberalism, the

7In general, slogans emphasizing religious liberty received more attention in the media,
and seemed to appear more often in demonstrations.
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Fig. 5.1 Chip Bok Editorial Cartoon used with the permission of Chip Bok and
Creators Syndicate. All rights reserved.

role of government is to ensure equality and justice through laws and reg-
ulations. These laws should also target the private sphere—as in the case of
domestic violence or marital rape—as well as the behavior of individuals in
the marketplace, a space that often fails to provide equal access and oppor-
tunity to certain individuals. In light of this account, pro-choice supporters
understand the employer mandate not as a violation of women’s freedom
and autonomy but, rather, as a requirement that grants them reproductive
choices and promotes equality in the marketplace and within society.
While the different interpretations of the same requirement are based
on numerous differences between the pro-choice and pro-life worldview,
one central distinction lies in their approach to liberty; the pro-life account
is based on a conceptualization of liberty as a negative right, thus under-
standing the actions of the government as meant only to ensure that no
one—as well as the government itself—violates another’s person liberty.
The employer mandate, according to this account, is such a violation. The
pro-choice account is based on conceptualization of liberty as a positive
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right, which requires others to provide it in order to be fully accessible to
people. In light of this account, the employer mandate is needed in order
to make contraceptive services accessible to women, thus granting them
the right to choose their reproductive services.

Despite the clear distinctions between the two approaches, the focus of
the pro-life movement on ensuring freedom means that now, more than
ever, both sides in the abortion debate are using similar terms and concepts
to arrive at opposite conclusions. At the heart of the pro-choice move-
ment is the argument that women have the right to make their own deci-
sions over their reproductive choices. The argument of religious freedom
used by the pro-life movement is based on a similar claim; it emphasizes
the importance for an individual to follow his or her own belief regarding
contraception and abortion. Of course, the idea that no one besides the
woman has a right to influence and limit women’s access to their repro-
ductive choices is at the heart of the pro-choice argument. What the two
movements share is the argument that individuals should be able to make
decisions that are right for them regarding this issue.® The result of this
similarity in their arguments is that the pro-life movement may now define
itself not only as protecting women’s concerns, like the pro-choice move-
ment, but also as promoting values of liberty, choice, and autonomy, just
like the pro-choice movement does. As such, the pro-life discourse is able
to once again offer an answer to the arguments raised by the pro-choice
movement.

The third change introduced by the focus on liberty, and particu-
larly religious liberty, is in the type of discourse that is used; the pro-
life approach is now justified as defending personal opinions, rather than
being based on morality or scientific facts. As discussed in Chap. 4, the
Hobby Lobby case focuses on four contraceptive devices—Plan B, Ella, the
copper IUD, and the IUD with progestin—which are seen by the plain-
tiffs and some pro-life supporters as abortifacients. However, the ruling,
as well as the public discourse on the matter, rarely addresses the question
whether these devices actually cause an abortion or not. Ignoring this topic
altogether results in a discourse that is centered on beliefs; what matters

8While the focus of the pro-life movement on religious freedom—of employers as well as
anyone else—may lead to limiting access of women to contraception and abortion, this out-
come is not an explicit part of the discourse, and may be framed as an unintended result of a
situation in which many people exercise their freedom of religion, thus making access to
these services more difficult.
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is what the employer believes this device or medication can do, and not
what science or other experts claim. As Ginsburg states in the dissent to
the ruling, “courts are not to question where an individual ‘draws the line’
in defining which practices run afoul of her religious belief.”® Thus, it is
the belief of some employers that certain actions or services violate their
religion belief that needs to be respected by legislators and society.

This argument differs from those used previously by the pro-life move-
ment; both the fetus-centered and the women-centered strategies aim to
change people’s perceptions and ideas about abortion, and not only about
access to abortion services. In the case of the fetus-centered strategy, the
pro-life movement aims to convince people that the fetus is a human being
by using moral, religious, and scientific arguments. If successful, this strat-
egy would lead people to think about abortion as murder, and thus to
criminalize it. In the case of the women-centered strategy, the pro-life
movement uses scientific data and research to argue that abortion causes
harm to women, because of its emotional and physical harm, as well as
feelings of regret and the need to act against their maternal tendencies.
If successful, this strategy would lead people to see abortion as danger-
ous and undesired solution for women, thus criminalizing it, or at least
making the process highly regulated and controlled. In both cases, the
strategy is meant to expand the number of people who oppose abortions,
by changing their opinion about the act itself, or the damage it causes.

The argument for the need to protect the rights of third-party actors,
however, is based on a different type of justification; it emphasizes respect
for the opinions of others, and their freedom not to be coerced to act
against their beliefs. Thus, the argument moves away from trying to con-
vince people to change their opinion about abortion. Instead, it defines
the abortion debate as a disagreement between two sides—women seek-
ing abortion, on the one hand, and some employers, on the other—who
have different beliefs and understanding of what is the desired act in this
situation. This discourse frames the disagreement as not being about
facts—what is scientifically or religiously true—but, rather, about what
people believe to be true. Even in the ruling, the court did not address “the
question whether the companies’ religious beliefs are actually reasonable,”
but instead aimed “to figure out whether the companies’ convictions are

9 At the same time, Ginsburg argues that the majority ruling “clides entirely the distinction
between the sincerity of a challenger’s religious belief and the substantiality of the burden
placed on the challenger” (573 U.S. ___, at 22).
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sincere—not whether their beliefs are ‘mistaken or insubstantial’” (Howe
2014). This discourse does not include calls for the criminalization of
abortion or contraceptives. Instead, it is based on the idea that abortion
is legal and, particularly, that contraceptives are easily available to women
who are interested in them.

The result of this discourse is that the pro-life movement is now able
to frame the abortion debate as between two actors—or individuals—who
feel that their rights are being violated. On the one side, there are some
women who want the right to make their own reproductive choices but
believe they should not be required to pay for them, while on the other
side, there are some religious employers who feel that providing certain
contraceptives violates their religious beliefs. Following this account, the
pro-life strategy structures this debate as between two sides, which dis-
agree but nevertheless have equally valid claims; individuals on both sides
want to have autonomy and the freedom to act as they choose, whether
it is about making reproductive decisions or about exercising religious
freedom. While the needs of these two sides may seem to contradict one
another—one side wants access, while the other side does not want to pro-
vide it—there is a simple way to fulfill both sides’ requests: women who
are interested in contraceptives should just buy them in the free market,
or get them in any other way which does not involve their employers or
forces others to act against their own personal beliefs. According to this
account, what violates the religious freedom of employers is the require-
ment by the government to pay for something they disagree with, not the
existence of contraceptives and abortion. Within this context, canceling
the employer mandate will secure the religious freedom of job creators,
without limiting women’s ability to access contraceptives.!® The conflict
between the two sides, pro-life supporters argue, is thus not a real conflict,
since both the woman and her employer can win.

1Despite this framing of the issue, there have been some attempts of legislators to limit
the ability of women to use certain contraceptives. For example, a number of states restrict
minors from accessing contraception without parental notification or consent (26 states and
the District of Columbia) (Guttmacher 2015a). Further, personhood bills and initiatives
were considered in seven states, measures that would recognize zygotes (a fertilized ovum,
which is not yet an embryo) as legal persons. This recognition would prohibit IUDs and
most hormonal forms of birth control, in effect criminalizing some of the most common and
effective forms of birth control used by women in the USA today (Guttmacher 2015b).
These cases of course do not correspond with this claim, a tension that can be explained as
between the more libertarian argument of limited regulations and free market, and the con-
servative aim to limit the use of abortifacients and to require certain moral behavior from
employees.
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One of the results of emphasizing values of liberty and nonintervention
is that this discourse is able to target groups that are not necessarily pro-life
supporters. Since this strategy does not aim to change people’s opinions on
abortion in order to support this pro-life mission, it is enough to believe
in the right of individuals to practice their religion—or any other right—
freely. Instead of having to agree on a specific set of values or ideas, this dis-
course emphasizes the need to respect the beliefs of those who are different
from you. By doing so, this third-party discourse is able to expand the base
of support of the pro-life movement; you can support it without believing
in the pro-life mission regarding abortion, and without being religious
yourself. In addition, while many in the pro-life movement use the argu-
ment of religious freedom to demand exemptions from certain require-
ments—such as equality of gays in employment (Park 2014 ) and same-sex
marriage—a few in the pro-life movement see the discourse of religious
liberty as an opportunity to expand the base of support to include other
marginalized groups. Religious individuals, according to this account, can
create a coalition with other groups that are marginalized and oppressed
because of their identity, like gays and lesbians. This type of shared mission
is evident in the pledge of some Mormon leaders to support antidiscrimi-
nation laws for LGBTQ), as long as they include religious protections;

‘When religious people are publicly intimidated, retaliated against, forced
from employment or made to suffer personal loss because they have raised
their voice in the public square, donated to a cause or participated in an elec-
tion, our democracy is the loser,” said Elder Dallin Oaks, a member of the
church’s Quorum of Twelve Apostles. ‘Such tactics are every bit as wrong
as denying access to employment, housing or public services because of race
or gender’ (Burke 2015).

Thus, the third-party discourse represents a significant shift in the
pro-life strategy, one which fully adopts libertarian values and arguments,
calling for the support of the mission by every American who believes in
freedom. This transformation shows, again, that the pro-life movement
is able to adopt different strategies based on current developments and
public opinion, a fact that is especially striking in light of the relative stag-
nation of the pro-choice movement. Since this type of strategy is so new,
it is too early to know exactly how it will develop and what alliances it will
create. For example, it is yet to be seen whether the discourse on liberty
and freedom expands the base of support to groups that have tradition-
ally opposed the pro-life mission, like LGBTQ activists. However, what
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seems to be clear already is that the arguments for religious freedom are
supported by some who are not necessarily supporters of the pro-life mis-
sion or conservative regarding social issues. For example, while a major-
ity of Americans (55 %)—including 62 % of mainline Protestants and
57 % of Catholics—are in support of same-sex marriage, when asked if
businesses such as florists, bakers, caterers, and photographers should be
allowed to refuse to provide their services for same-sex marriages because
of religious objections, 47 % sided with the religious objectors (Lipka
2015). Regardless of this success, the pro-life mission is now able to posi-
tion itself as protecting the fetus, the mother, and the freedom of all
individuals.

4 ANALYSIS

The focus on religious liberty as part of the pro-life debate, and the spe-
cific understanding of the concept of liberty that is developed in this strat-
egy, influences our understanding of the concepts of human rights and
reproductive rights, while also solving—even if only temporarily—some
of the tension within right-wing politics concerning the abortion issue.
Regarding human rights, the right to religious liberty is framed in a way
that expands the definition of what constitutes a violation of this right,
thus increasing the number of people who can claim to have their reli-
gious rights violated. With regard to reproductive rights, this strategy
challenges the distinction between contraceptives and abortion, while also
redefining the issue of reproductive rights as a personal matter. The third-
party strategy also plays a role in resolving the tension between libertar-
ian and conservative tendencies within right-wing politics; the focus on
religious liberty seems to solve the debate, since it is clearly an embrace-
ment of libertarian values and practices, with little—if at all—reflection of
conservative ideas.

Human Rights

The framing of the pro-life debate as between women’s right to control
their reproductive choices and the right of others to follow their religious
beliefs signifies a new stage in the use of human rights arguments by the
pro-life movement. Specifically, the pro-life movement introduces a new
conceptualization of the right to religious liberty, which expands what
constitutes this right, as well as what are the acts that violate it. As a result,
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the new framing of religious liberty also expands the definition of the
players whose religious rights are being violated.

Until now, religious exemptions were provided primarily to health-care
providers, with a limited number of exceptions.!! This type of exemp-
tion introduces a relatively limited concept of religious freedom; in addi-
tion to the requirement for religious affiliation, what constitutes an act
that violates your religious freedom is the direct involvement in abortion,
by providing or facilitating this act. According to this account, the act
that violates someone’s religious freedom is not whether a woman has an
abortion, but whether you are forced to actively be involved in this act.
Freedom of religion thus includes the right not to personally participate in
the process of abortion, focusing on first-person involvement as the basis
for granting religious liberty protections. These criteria also appear in the
few religious exemptions that are granted to institutions or entities; they
are required to be defined as religious institutions, and to provide health-
care service broadly defined.

The ruling in Hobby Lobby, and specifically the pro-life and religious
discourse that followed, introduces a new definition of what is a violation
of religious freedom. According to this account, providing insurance that
covers certain contraceptives that are believed to cause abortion—namely,
potentially paying for an abortion—is a violation of religious freedom.
Within this context, religious liberty is violated by another persons’ use of
contraceptives, even when the person claiming this violation is not directly
involved in the process of performing an abortion. Furthermore, the vio-
lation of religious liberty is an outcome of the insurance coverage, regard-
less of whether the person covered is interested in, or will ever use, these
contraceptives. Thus, what violates the religious freedom of the employer
is the fact that such a medication is available to the employees under the
employer-based insurance.

This type of understanding of religious liberty introduces a possible
tension regarding the nature of this right; until now, the pro-life discourse
addressed religious liberty as a negative right, which is protected as long
as the government does not put any restrictions or requirements that vio-
late it. However, the concept of “complicity-based sin” promotes a broad
definition of acts that violate other people’s liberties. Such acts resemble

T egal protections for individuals have been extended to pharmacists (NCSL 2012), phy-
sicians (Guttmacher 2015b; HHS 2012), and, in some cases, granted to “healthcare profes-
sionals” generally construed (Guttmacher 2015b).



204 REPRODUCTIVE RIGHTS IN THE AGE OF HUMAN RIGHTS

violations of religious liberty, since complicity claims “are faith claims
about how to live in community with others who do not share the claim-
ant’s beliefs, and whose lawful conduct the person of faith believes to
be sinful” (NeJaime and Siegel 2015: 2519), they may result in calls for
certain values or behaviors to be promoted—or even required—within
a business and, more generally, within society. For example, can a case
of an employee who has an abortion using her salary be understood as a
violation of religious belief? While this option might sound significantly
different from the Hobby Lobby ruling with its emphasis on noninterven-
tion, this possible development resembles Arizona’s H.B. 2625, which
would repeal the current law requiring contraception coverage if it is used
for contraception, abortifacient, or sterilization purposes. Further, if the
woman desires contraception coverage, she would be required to sub-
mit a claim to the employer documenting the medical necessity of the
contraceptive device in question. If it was found out that the contracep-
tion was used for preventing pregnancy, the woman could be fired (H.B.
2625, 2012). The purpose of the law, protecting religious liberty, is most
clearly illuminated in a statement from the sponsor, Majority Whip Debbie
Lesko, who declared, “I believe we live in America. We don’t live in the
Soviet Union. So, government should not be telling the organizations
or mom-and-pop employers to do something against their moral beliefs”
(Bassett 2012).12

This argument, while framed around libertarian arguments regarding
the limited role of government, in practice expands the concept of reli-
gious liberty, as well as the acts of others that are considered to offend our
beliefs. The result is that while the government is prevented from requir-
ing employers or anyone else from covering or providing certain services,
society—through employers—is able to intervene in the decision-making
process of individuals. While limiting reproductive rights, this conceptu-
alization also expands the concept of religious liberty, and may eventually
lead to the definition of religious liberty as a positive right. For human

12 Another example of the expansion of the concept of religious liberty, including the acts
that are considered to violate this freedom, is the dozens of lawsuits against the accommoda-
tion form for exempt religious organizations. The plaintiffs in these cases oppose the require-
ment to notify the government of that their employers are not covered for contraceptive
services, this in order to initiate the process in which they get covered by the federal govern-
ment. The claim that this notification is already a violation of religious liberty introduces a
broad definition of this right, since any type of action that may result on coverage of contra-
ceptives is “complicity-based sin.”
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rights activists, in theory, this shift is not problematic, because of the
general tendency to prefer the concept of human rights as positive, thus
attaching them to the responsibility of the government not only to protect
but also to provide these rights (Donnelly 2013; Fredman 2008). At the
same time, however, the emphasis on religious liberty as the first—and
often most important—right may lead to the prioritization of this right
over all other rights, as is already the case with reproductive rights.

Therefore, the conceptualization of the right to religious liberty fol-
lowing Hobby Lobby expands the scope of actions that constitute a vio-
lation of religious liberty; from an active involvement in the conscious
clauses to a complicity-based approach, under which being linked in some
way—even in theory rather than in practice—to abortifacients is already
a violation of religious beliefs. As a result of this expansion, the definition
of who is a third-party actor with interests and need for protection in the
abortion debate also changes. Instead of limiting this category to health-
care professionals and religious institutions, the category may now include
other actors who feel that their actions make them involved in providing
abortion against their will.

Reproductive Rights

The third-party strategy influences the understanding of the concept of
reproductive rights in two different ways. First, it conflates abortion and
contraceptives in a way that allows the pro-life movement to delegitima-
tize the latter. In the debates during and following the Hobby Lobby case,
there was little discussion of the nature of the four contraceptive devices
in question and the claim of the plaintiffs that they are abortifacients in
nature. While these four contraceptives have been evaluated and classified
by the FDA as contraception, as they prevent pregnancy, the courts and, to
a certain extent, the public discussion of the case do not address the impli-
cations of accepting the plaintift’s line of reasoning. Although a number
of journalists and commentators identified and called into question the
classification of these contraceptive devices as abortifacients as problem-
atic in nature, there was minimal discussion of the conflation of these two
distinct medical services (Posner 2012). The unquestioned acceptance of
the claim that these devices are abortifacients in effect allowed a single
employer to define the nature of this medical treatment, regardless of the
scientific validity of the claim.
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This conflation of the two services raises several implications for the future
of reproductive rights in the USA. This conflation serves a practical purpose
for the pro-life movement. As was demonstrated in previous chapters, fetal
rights legislation, and specifically the move to establish personhood, has
proven to be uniformly unsuccessful since it was initiated in 1973. Even
at present, voters still remain uncomfortable and unwilling to establish a
complete ban on abortion; this at a time when more abortion restrictions
have been enacted than at any time since 1973, limiting access of women
to abortion services. Particularly with respect to personhood, voters have
rejected approximately 20 ballot initiatives across the country in the past
few election cycles. However, the conflation of abortion and contraception
is based on the acceptance of the idea that pregnancy begins at fertilization,
rather than implantation (Dreweke 2014). Thus, while this does not neces-
sarily make the passage of personhood legislation more likely, it does legiti-
mize restrictions on contraceptive devices today, the same ones that may be
restricted or completely prohibited under personhood laws. The decision in
Hobby Lobby and, more importantly, the fairly widespread acceptance of the
religious liberty claims made by the plaintiffs, legitimate some restrictions
on services—even if only based on personal religious beliefs—which previ-
ously the pro-life movement had been unable to secure.

The pro-life movement, highly aware of voter preferences, has been
utilizing the rhetoric surrounding this case, including the conflation of
abortion and contraceptives. For example, the Susan B. Anthony List has
recently declared its support for the Health Care Conscience Act, intro-
duced in both the 113th and 114th sessions of Congress, stating that the
law would protect the rights of taxpayers and health professionals’ con-
science, which are under assault in the ACA, and in particular the “abor-
tion pill mandate.” The bill proposed by Representative Diane Black and
Senator Tom Coburn®® would ensure that no individual is required to
purchase insurance coverage nor is any sponsor or institution required to
offer health plans that include abortion or any other item that the indi-
vidual, sponsor, or institution has a religious objection to (H.B. 940 and
S. 1204, 2014). Although the SBA List’s webpage emphasizes the HHS
abortion-pill mandate as the basis of their opposition, the bill explicitly

13S. 1204 was introduced in the 113th session by Senator Tom Coburn, although the
Susan B. Anthony List’s Website lists Senator Deb Fischer—with Representative Diane
Black—as leaders on this bill. Fischer is listed as one of 21 cosponsors on the bill (S. 1204,
2014).
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identifies abortion as the service that violates the rights of freedom of con-
science of taxpayers and health professionals. By focusing on the rights of
conscience, and framing this as an abortion mandate, the SBA List is able
to promote the Health Care Conscience Rights Act.

Another way activists are attempting to attract voters to the pro-life
cause has been initiated by the United States Conference of Catholic
Bishops (USCCB), a group that is responding to the lack of interest or
support of restrictions on birth control. The conflation of contraceptives
and abortion serves to attract a specific demographic that has largely been
opposed to the USCCB’s work to restrict access to birth control through
their opposition to the HHS mandate. Catholic women support and use
contraception at approximately the same rate as other women; further,
Catholics have expressed one of the highest rates of approval of the HHS
mandate under the ACA. Further, the disapproval of this mandate by the
USCCB has no measurable impact on Catholic support or approval of the
ACA with the inclusion of the mandate for contraception coverage at no
cost (Lake Research Partners 2012). With Catholic supporters unable to
back the bishops’ attempt to restrict coverage of birth control at no cost
under the ACA, creating such an indelible connection between contra-
ception, abortion, and religious liberty may prove to be more influential
among those who are less religious, disaffected Catholics or Evangelical
Protestants, or even those who are unaffiliated with a religious sect.

The second influence of the third-party discourse is the way it frames
reproductive rights as a personal matter. While so far the result of this rul-
ing is that contraceptives continue to be provided publicly—in some cases
by the federal government rather than employers and states—the ruling
nevertheless reflects the traditional dichotomy between “the family-wage
model for men and government-welfare model for women” (Sepper
2015: 219). This separation between the needs of men—which are cov-
ered by the employer-based insurance—and the needs of women—which
are provided by the government, and later maybe by the free market—
reinforces the traditional concept of citizenship. Citizens, according to
this account, are eligible for entitlements and benefits—such as unem-
ployment benefits or social security—which are a result of the contract
between them and the state. As part of the contract, these rights cannot
be taken away. Some other benefits, however, are understood as charity—
as in the case of welfare and “handouts”—and are seen as a favor that is
given by the state to nondeserving citizens (Fraser and Gordon 1992).
The distinction between these two types of benefits is often gendered, as
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women are referred to the private sphere, where their needs are provided
by themselves, by other individuals, or by charities.

This framing of reproductive rights as a personal matter is part of the
shift in the pro-life discourse from arguments that are based on universal
concepts of human rights to arguments that emphasize relativism as well
as individual’s beliefs and ideologies. The fetus-centered strategy empha-
sizes universal moral arguments as the basis of the claim regarding the
sanctity of the life of the fetus; the fetus, according to pro-life activists, is
a human being and, as such, eligible for exactly the same rights as other
human beings. The universalistic nature of human rights means that the
specific assumption of society about the nature of the fetus, or that of the
mother, is irrelevant to the discussion. Instead, all human beings have
the right to enjoy the same human rights, and in a similar manner. The
third-party strategy, however, is based on a different conceptualization of
human rights, emphasizing the need to respect a wide array of rights, as
well as the personal conceptualization of rights that is offered by the peo-
ple themselves. This approach is more relativist in nature, emphasizing the
way people perceive their rights and identity as the basis for granting them
human rights. According to this account, the way in which people perceive
their rights and protections is central to the definition of human rights, as
well as human rights violation. Thus, the attempt to grant human rights
needs to focus on people’s own beliefs and perceptions, rather than estab-
lishing universal common rights.

Right-Wing Politics

The Hobby Lobby ruling and the pro-life discourse that follows appear to
overcome the tension between conservative and libertarian tendencies
within right-wing politics. The focus on religious freedom, and especially
the assumption that religious beliefs are one of the most cherished and
basic natural rights, follows conservative ideas about the importance of
religion; religion, according to traditional conservative thinking, provides
the moral compass for people’s actions, thus it needs to be respected in
the public sphere. However, while the topic is conservative in nature, the
pro-life discourse and policy that follow are generally libertarian; they do
not stake their claim on the need to preserve traditional values and beliefs,
which would have resulted in them calling for the criminalization of abor-
tion, as social conservatives often argue. Instead, the conceptualization of
religious freedom as the freedom to not participate directly or indirectly in
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abortion aligns with a libertarian understanding of the concept of religious
liberty as a negative right.!

This discourse defines religion as central to individuals, but as a per-
sonal and private preference, which is not, or should not be, necessarily
shared by all. Thus, religious beliefs should be respected as part of the
rights of individuals to enjoy liberty in the public sphere. In light of this
approach, the right of employers to not pay for contraceptives is a reflec-
tion of their personal—rather than their company’s or society’s—beliefs,
and preventing them from exercising their belief'is a violation of their free-
dom. Since the emphasis of this account is on individual liberty rather than
social values, it does not promote—at least not directly—a public sphere
that is religious or conservative in nature, as desired by social conserva-
tives. Instead, the emphasis is on the need to protect individuals—rather
than communities—f{rom government intervention and control.

According to this account, it appears that this conceptualization of reli-
gious liberty bridges the gap between conservative and libertarian ideas,
both in discourse and in policy. As such, it may be seen as solving the
tension that has been characterizing the GOP for the last two decades.
Following the ruling in Hobby Lobby, the discourse focused primarily on
religious liberty, and a libertarian conception of religious liberty at that.
Particularly with respect to discussion of the case, there is no desire to
restrict or ban access to contraception and, to a limited extent, abortion.
Rather, the focus remains centered on the protection of individuals’ right
to religious liberty. The only government controls or intervention desired
is the protection of one’s right to oppose and thus not pay for or support
the availability or accessibility of birth control. This libertarian conception
of rights can also be found, to a certain extent, in public policies from
this time period. For example, the Protecting Human Life and Taxpayers
Act of 2015, introduced by Representative Diane Black, does not contain
a ban on birth control or abortion, rather it is designed “To prohibit
Federal funding to entities that do not certify the entities will not perform,
or provide any funding to any other entity that performs, an abortion”
(H.R. 3197, 2015). There were eight other similar bills introduced at the
federal level in the previous year (June 2014-July 2015) that included
restrictions on taxpayer funding of some aspect of abortion while clarify-

4 A challenge to this claim has been raised by Gedicks (2015), who calls attention to
the fact that in practice, the ruling promotes a government-funded option as a less
restrictive option.
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ing the imposition of these restrictions is justified based upon taxpayer
conscience rights. It has yet to be seen if this type of restriction or limit on
funding will be successful, or experience greater success as compared to
previous types of funding restrictions. However, the use of these types of
claims, as found in the discourse and public policy, illustrates a clear liber-
tarian influence on the pro-life movement and its supporters.
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CHAPTER 6

The Future of Reproductive Rights
in the Age of Human Rights

Ithas now been a year since the Hobby Lobby ruling. During this short period,
the case has transformed the pro-life discourse and, to a limited extent,
public policy regarding reproductive rights and religious freedom. It is too
soon to know the precise influence this strategy will have on religious rights
in the future. In addition, the exact direction this discourse will take and
the impact it may have on other contentious social and political issues are
not yet clear. However, the amount and volume of the discourse surround-
ing the ruling, as well as the increase in public policy efforts responding to
religious liberty claims, clarify that these issues will continue to dominate
the public sphere, as well as structure movement and policy efforts in the
coming years. Therefore, this chapter aims to examine the legal, social, and
political changes that have been taking place in the past year, articulating
possible directions in which the third-party strategy and ruling will impact
human rights, reproductive rights, and right-wing politics.

1 TuaE Futurk oF HuMmaN RiGHTS: CORPORATIONS

The Hobby Lobby ruling, as well as the public framing of the discussion
surrounding the case, focused on the rights of individuals to practice their
religion without intervention by the state. Shifting attention from cor-
porations to individuals is, in some way, the cause of the success of this
discourse, and, despite Romney’s claim, the public is not convinced that
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“corporations are people.” Much of the public opposes the 2010 ruling
in Citizens United, which was understood as granting corporations the
same rights as individuals. Polls show that the overwhelming majority of
Americans, Democrats and Republicans alike, oppose the ruling and have
expressed their desire to limit corporate spending in elections, emphasiz-
ing the difference in value between corporate and individual contributions
to campaigns (Fein 2015). This framing of the Hobby Lobby case in the
public discussion, however, overlooks to a great extent the legal impact of
the ruling, which granted religious freedom to closely-held corporations.
The ruling determined that these types of corporations are a reflection
of their owners’ ideology and, therefore, the requirements on the busi-
ness are a violation of the religious liberty of the owners. Thus, despite
the general public’s belief that the ruling as granting religious liberty to
individuals (Lupu 2015), in practice, the ruling establishes corporations as
bearers of human rights.

The idea of corporate personhood, as well as the argument that private
economic actors are bearers of human rights, is not new (Pollman 2011;
Ripken 2009). However, the ruling in Citizens United brought renewed
attention to this concept. The scholarly discussions that followed this rul-
ing focus on, among other things, the effect of corporate personhood on
corporate constitutional rights, campaign finance, and corporate religious
exemptions (Greenfield 2015; Joo 2015; Piety 2015; Taub 2015). In
general, studies on the implications of corporate personhood have often
centered on the economic protections conferred to corporations, arguing
that this concept promotes a corporate capitalist order and the defini-
tion of property rights as human rights (Alvarez 2011; Douzinas 2007;
Sklar 1988).

One example of such an account is found in the literature examining
corporate personhood in the international sphere, where transnational
corporations may have more rights and access to tribunals and courts
than individuals. The protections granted to transnational corporations
are often used “to challenge the policies pursued by investors or states
under international economic agreements,” thus limiting the ability of the
state to apply regulations or promote interests that are not shared by the
transnational corporation (Isiksel 2015: 20-21). The need to consider
the rights of transnational corporations when making domestic decisions
often limits the ability of states to pursue the policies that will benefit their
population. At the same time, some governments use their human rights
obligations toward transnational corporations as a way to justify their
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actions (and inactions), defending “certain government actions or mea-
sures that may have had negative impacts on foreign investors” (Peterson
2009: 22). The result of these obligations may be the exemption of trans-
national corporations from economic and employment regulations, thus
granting them economic benefits and advantages at the cost of protec-
tions to the local population. The case of Hobby Lobby, however, seems to
raise different implications for corporate rights; while the Citizens United
ruling, as well as much of the discussion on corporate personhood, is per-
ceived by the public as granting corporations rights concerning economic
activity and spending, the Hobby Lobby ruling is not framed around such
issues. Instead, it focuses on the right to religious freedom. Thus, corpo-
rations are granted human rights that are neither economic in nature nor
necessarily relevant to their operation as a business, such as in the case of
the right to enter contracts or the right to sue and be sued.

As a response to claims that corporate personhood grants businesses the
same rights as the rights granted to people, some legal scholars emphasize
the legalistic differences between the two. For example, in the case of
Hobby Lobby, religious freedom was not granted to corporations but only
to closely-held corporations. Another example is that while corporations
have been granted the right to corporate speech in the past, this type of
speech is not identical to individual’s freedom of speech (Piety 2015).
These distinctions, however, while crucial for the legal implications of the
ruling, may not be so relevant when examining the public’s perception
of the case. In addition, while the actual ruling in Hobby Lobby did award
religious protections only to closely-held corporations—a category that
is clearly distinguished from corporation—the ruling did not investigate
whether the actual operation of these corporations follows the definition
of closely held, or whether they are more closely related in their operation
to the corporate form, thus raising the possibility of future legal challenges
to this limited application (Cismas and Cammarano 2016).

The discourse of religious liberty, together with the lack of specific
guidelines regarding the precise application of the ruling, may open the
floodgates for the use of similar justifications for other entities, which are
not necessarily closely-held, and whose owners are not following religious
practices as closely as the Green family. This type of expansion has been
taking place in some states, which introduced legislation to significantly
expand these protections. In Indiana, S.B. 101 (2015) broadens the defi-
nition of “person” within the state’s RFRA to include different legal enti-
ties such as partnership, corporation, and LLC. The law passed and went
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into effect in July 2015. In 2014, Arizona also proposed and enacted a
similar law (S.B. 1062), which expands the RFRA to include for-profit
corporations, trust, associations, LLC, estate foundations, and any other
legal entities. Other measures include South Dakota’s law protecting
businesses and citizens’ speech on sexual orientation (S.B. 128, 2014), as
well as measures that are designed to protect individuals from the require-
ment to provide services, thus defining business owners or corporations
as individuals with the right to not be forced to act against their beliefs.
While all these proposals expand, in some way or another, the Hobby Lobby
ruling beyond closely-held corporations, they do maintain the framework
of the discourse; they grant religious protections to entities that are not
human beings, while framing these rights as protecting the individuals
within the business.

The legal and technical implications of the ruling—specifically, what
rights are granted and what entity can enjoy them—are thus less relevant
to the public discourse, which grants religious liberty to corporations,
through their owners. The ability to conflate the individual with the busi-
ness, we argue, is a result not only of the use of vague legal and public
language on the matter but also of the focus on religious liberty rather
than economic rights. In the ruling, as well as the discourse that follows,
the right to religious liberty is framed as disconnected from the economic
operation of the business; the owners of Hobby Lobby did not sue based
on the monetary burden of the insurance, or even the fee, but instead on
the way in which the employer mandate violates their beliefs. The focus on
religious liberty further conflates the distinction between individuals and
companies, since, of course, companies cannot pray or believe in God, and
it will be meaningless to argue that corporations are interested in the right
to freely exercise their religion. Human beings, however, do hold such
beliefs and values, and those should be respected. In addition, Americans
can more easily imagine the way religious protections—or protection
of freedom more generally—are relevant to their own lives or the lives
of other Americans. This is different from the ruling in Citizen United,
which focused on limits to campaign contributions, dealing with amounts
that are outside of reach for most Americans.

Thus, and despite the focus of the ruling on closely-held corporations,
within this context, it is not surprising that the pro-life and religious liberty
discourse has framed the debate as over the rights of individuals, who own
corporations. The result of expanding the applicability of human rights—
and not just property rights—to nonhuman entities is the dehumanization
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of the concept of human rights (Isiksel 2015). While it is clear why the
applicability of the concept of human rights to corporations is debated and
challenged, the literature on transnational corporations shows how the
concept of human rights has been established to include nonhuman enti-
ties. One possible result of this expansion is further devaluing of human
rights claims, as well as the ability of institutions—including the state—to
protect the rights of human beings through human rights institutions and
frameworks.

One of the reasons why nonhuman entities have been able to enjoy
human rights protections is the long history of using the concept of human
rights as a defense against state actions. According to this account, it is the
state that often performs many of the violations. Defining a right as a
human right is one way to protect individuals from coercive and exploit-
ative actions by the state, regardless of whether these acts are backed
by legislation. Human rights are thus often positioned in opposition to
government actions, putting less of an emphasis on the definition of the
subject whose rights are being violated, and more on the entity that is
violating these rights. In addition, perceiving the state as the main violator
of human rights has led the human rights movement to fight against any
attempt of the state to define who gets the protections of human rights.
Granting this right to the state may lead to the exclusion of certain groups
of people, thus legitimizing the state’s oppression and human right viola-
tion; this has been evident in the past, such as in the case of slavery, but
also more recently, as in the case of undocumented migrants. As the main
violator of human rights, the state should not be allowed to define who is
eligible for these rights.

In addition, human rights supporters argue that personhood is not
defined by the state or by any other institution. Instead, it is what defines
every human being, and thus already exists within the person herself.
This type of argument further limits the legitimacy of any claims against
the humanness of another person or, in this case, a company. Within this
context, human rights activists and supporters argue that the state also
has no right to define human beings, as well as what religious practices
are acceptable, and who is eligible to enjoy religious rights. The risk in
granting these rights to the state, together with the difficulty in defining
what constitutes a violation of religious freedom, leads some courts—
for example, the European Court on Human Rights—to often side with
the plaintiffs in such lawsuits, adopting their definition of what consti-
tutes a violation of their religious liberty by the government (Cismas and
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Cammarano 2016). Defining the state as the main human rights violator
thus leads to increased suspicion with regard to both who it defines as a
human being eligible for protections and the religious protections the
state assumes to be essential to individuals. Within this context, the oppo-
sition to the government’s granting of rights to corporations is ques-
tioned and challenged, as it is the state that often limits the freedom and
liberty of actors. It is thus the framing of the debate as over the right to
enjoy religious liberty without state intervention that influences the pub-
lic acceptance to the Hobby Lobby ruling.

While it is still too early to fully understand the effects of granting
nonhuman entities a broad range of human rights, the current discourse
and proposed legislation seem to provide some possible answers regarding
these directions, which may in the future affect the way the concept of
human rights is understood. Most importantly, the future of human rights
seems to include both human subjects and nonhuman entities, granting
both equal rights and protections. Following this account, the type of
rights that are granted to nonhuman entities seems to be indistinguishable
from those granted to humans; this is because of the inability to sepa-
rate between the individual who is behind the entity and the entity itself.
Within this context, the violation of the entity’s right is the same as the
violation of the individual’s right. Any preference to individuals over other
entities may be defined as discriminatory, since in practice it prefers some-
one’s right to another’s. This would make it difficult for anyone—includ-
ing the government and the courts—to prioritize individuals over other
entities. In addition to expanding the list of subjects who are eligible to
human rights, the inclusion of corporations within the human rights dis-
course may also in the future change the type of rights that are included
under the human right regime, defining, for example, only negative rights
as human rights.

2 REPRODUCTIVE RIGHTS

The analysis of the pro-life strategy reveals the central role that science
has played in the debate over abortion and the right to access birth con-
trol. During the past four decades, the pro-life movement has introduced
the use of scientific language and data, usually in a way that is not nec-
essarily accepted by the mainstream medical and scientific community.
Nevertheless, this use of scientific claims has been shaping the discourse
on abortion, as well as the legitimacy of pro-life arguments. For example,
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the scientific findings concerning the beginning of life have often been
touted by conservatives and pro-life supporters as the justification to
legally protect the personhood of fetuses; Republican presidential candi-
date Mike Huckabee stated that “Life begins at conception. This isn’t just
a Biblical view—its affirmed by modern science and every unique human
DNA schedule, which is present at conception” (Huckabee 2015).!
Similar statements maintain, “the zygote is composed of human DNA and
other human molecules, so its nature is undeniably human and not some
other species.” Thus, “the scientific evidence is quite plain: at the moment
of fusion of human sperm and egg, a new entity comes into existence
which is distinctly human, alive, and an individual organism—a living, and
fully human, being.” It becomes clear that the claim that the fetus is not
a person is a “decidedly unscientific argument: it has nothing to do with
science and everything to do with someone’s own moral or political phi-
losophy, though that someone may not readily admit it” (Cleaver Ruse
and Schwarzwalder 2015).

Similarly, the organization Life News also frames stories as scientific,
including titles such as “Scientific Fact: Human Life Begins at Conception,
or Fertilization,” “The Los Angeles Times Claims that Ultrasound Photos
Aren’t ‘Objective’ Scientific Fact,” and “41 Quotes from Medical Texts
that Human Life Begins at Conception” (Life News 2013a, 2014, 2015).
Fetal pain laws are another example of the use of scientific claims; the
argument of scientific findings that the fetus has developed pain receptors
that create the feelings of pain serves as the sole basis for laws prohibiting
abortion after viability, and most recently at 20 or 24 weeks (Robertson
2013). Other pro-life arguments that are framed as scientific include PAS,
the connection between breast cancer and abortion, and the prevalence of
infertility, depression, suicidal ideation, and psychosis following abortion
(Cohen 2004). Similar to the scientific research concerning the connec-
tion between abortion and physical and emotional harm, scientific argu-
ments have been used also to argue for abortion reversal, a term describing
the use of progesterone to stop the effects of mifepristone, the first of two
medications to abort a fetus during the first 12 weeks of pregnancy. This
despite the lack of any research on abortion reversal conducted on humans
(Khazan 2015).

1“DNA schedule” is not a medical or biological term, so it remains unclear exactly the
basis of Huckabee’s assertion.
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The scientific value of these arguments varies. For example, the argument
that the fetus is a living entity is often used to convince the ambivalent or
moderate supporters of abortion rights. However, while the assertion that
the fetus is a living organism or entity is not in dispute, this explanation
conflates a moral argument concerning personhood with a scientific obser-
vation that the fetus is a living entity. Of the scientific claims regarding fetal
pain, the DNA schedule, or PAS, none have been validated or replicated by
researchers utilizing the scientific method. Furthermore, no research regard-
ing these claims has been published in peer-reviewed journals accepted by
the mainstream medical or academic community (Bazelon 2012; Belluck
2013; Cohen 2004; Robertson 2013).

While using scientific evidence to assert the personhood of the fetus
or the negative health effects of abortion, many in the pro-life movement
and its supporters have rejected the scientific evidence used to disqual-
ify or discount their claims. One such example is a statement made by
Representative Joe Walsh, who declared that, “With modern technology
and science, you can’t find one instance [of abortion necessary to save a
woman’s life]... There is no such exception for the life of the mother, and
as far as health of the mother, same thing” (Robillard 2012). Another case
of the rejection of some scientific findings concerns the nature of EC as
well as other forms of hormonal birth control. Despite medical evidence
to the contrary, it is firmly believed by some (including the plaintiffs in
the Hobby Lobby case) that these contraceptives are abortifacients. Despite
the absence of valid data or research, the scientific claims of the pro-life
movement have been accepted by some policymakers, and even by the
general public. The success of these arguments is evident in the passage
of fetal pain laws in at least 12 states, the funding of crisis pregnancy
centers (CPCs)—organizations which counsel women on PAS and other
supposed negative health effects of abortion—by 15 states, as well as the
passage of informed consent laws requiring physicians to detail these prob-
lems prior to women obtaining an abortion in 33 states (Benson Gold and
Nash 2012). Regardless of the value or nature of the data, the use of scien-
tific discourse seems to be central to the success of the pro-life movement.

This use—as well as the rejection—of scientific discourse by the pro-life
movement positions this movement within a larger trend of using scien-
tific discourse in a way that is not accepted by the scientific community
to address contemporary social issues. One prominent example of such
an issue is the political and public discussions of climate change. Part of
the current debate in the USA on the issue focuses on the findings of
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the scientific community; specifically, forces opposing the argument that
climate change has been influenced by human actions have been debating
the presence, effects, and implications of research on climate change since
the 1980s (Houghton et al. 2001; Orsekes 2004). These forces, often
defined as the antienvironmentalist movement, have been working toward
discrediting—and in certain instances, rejecting outright—the scientific
research on climate change. This movement, driven by conservatives,
serves an economic and nationalistic purpose, arguing that climate change
science, and, in turn, the proposed responses by environmentalists, threat-
ens American principles and values (Jacques et al. 2008; McCright and
Dunlap 2003). Largely motivated by politics and ideology, the denial or
rejection of climate change allows policymakers to accept or reject propos-
als based upon their own convictions or understanding of the issue. For
example, numerous studies of Congressional hearings on climate change
find that scientists represent a small fraction of those testifying; the larg-
est proportion of those testifying include representatives from the busi-
ness community and members of Congress or government officials, more
generally (Burstein and Hirsch 2007; Fisher et al. 2013; McCright and
Dunlap 2003).

Media coverage has also covered this debate, providing roughly equal
amounts of airtime and coverage to both sides of the debate. The result
is the framing of the issue of climate change as still being debated by the
scientific community, this despite the consensus among the overwhelm-
ing majority of climatologists regarding the science of climate change.
One of the results of this framing is that the avenues for addressing cli-
mate change, primarily regulating fossil fuel emissions, provoke consid-
erable political controversy (Fisher et al. 2013). The use of testimony
given by political or government officials, rather than scientists, repre-
sents this approach to science; these Congressional hearings do not mani-
fest an outright rejection of science altogether. Rather, they are based
on the use of claims purported to be scientific in nature from inexpert
individuals. Similar to the debate over abortion and, in particular, the
discussion of research on PAS and other harmful effects of abortion on
women, the development of public policy is largely based on testimony
or findings from nonexperts within their respective fields. For example,
the South Dakota Task Force Report, used to write the Women’s Health
and Human Life Protection Act, employed unlicensed counselors, social
and political activists, and nongovernmental leaders, in addition to doc-
tors and licensed social workers and counselors. Most of their testimony
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includes statements regarding the harm experienced by women during
and after an abortion procedure, as well as a lack of awareness or misun-
derstanding of the nature of abortion and the personhood of the fetus
(South Dakota Task Force Report 2005).

One stark, if anecdotal, example of the rejection of the existing scien-
tific research while offering instead an alternative scientific argument was
seen at the 2014 hearing in the House Committee on Science, Space,
and Technology in which the President’s Science Advisor John Holdren
was questioned on the President’s initiative to reduce carbon emissions.
Political satirist Jon Stewart presented some of the exchanges that went on
between Advisor Holden and House Representative Larry Buschon, from
Indiana. Representative Buschon, when questioning Holdren about the
science of climate change, declared that the climate change phenomenon
had been addressed and rejected by the American public. When further
pushed by Holdren, Representative Buschon stated that he did not read
the scientific literature on climate change because he did not believe it.
Further, Representative Steve Stockman of Texas asked Holdren about
the time it will take for sea levels to rise two feet upon the melting of
the glaciers; he further posited “I mean think about it, if your ice cube
melts in your glass it doesn’t overflow, its displacement. This is the thing,
some of the things they’re talking about, mathematically and scientifically
don’t make sense” (Stewart 2014). In this exchange, House representa-
tives both discount and offer their own interpretation of climate science,
despite the testimony offered by the President’s Science Advisor, John
Holdren, who is trained in aeronautics, astronautics, and plasma physics,
and holds degrees from the Massachusetts Institute of Technology and
Stanford University (Wilke and Talcott 2008).

A second example of climate change denial in Congress can be seen
in Senator James Inhofe’s use of a snowball on the floor of the Senate to
call into question the science of climate change. He stated that “It’s very,
very cold outside. Very unseasonable” while the Senate was in session in
February (Bump 2015). Further, he has stated, “I take my religion seri-
ously. [T]his is what a lot of alarmists forget: God is still up there, and
He promised to maintain the seasons and that cold and heat would never
cease as long as the earth remains.” He quoted one of his “favorite Bible
verses,” Genesis 8:22, to back up his claim. The verse reads, “As long as the
earth remains, There will be springtime and harvest, Cold and heat, winter
and summer.” In a radio interview, he stated that it was ridiculous that sci-
entists continue to address global warming. “The arrogance of people to
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think that we, human beings, would be able to change what He is doing in
the climate is to me outrageous” (Colmes 2015). These two examples are
representative of the views of members of Congress, who deny the existing
scientific research as legitimate, either based upon faulty scientific inquiry
or a rejection of the entire phenomenon of climate change. What is clear
is that among a certain segment of the population, the use of scientific
claims is effective; this effectiveness is not undermined by the lack of any
replicable findings or appropriate methodological approaches, as well as
by the rejection of these arguments by most in the medical and academic
community.

These examples illustrate how the rejection of scientific evidence on cli-
mate change is based on the individual’s own understanding of science or
personal, religious beliefs. This type of approach to science has been shap-
ing the pro-life strategy regarding the regulation of abortion and contra-
ception. Science, according to this account, is used as a way to legitimize
certain arguments, which are not accepted by the scientific community,
while also challenging other data and accepted findings. The Hobby Lobby
case represents the next step in the use of science and scientific arguments
as a means to promote pro-life approaches. While the lawsuit is based on
the (medically disputed) claim that these four contraceptives act as abor-
tifacients, the court accepted this claim at face value (Sepinwall 2015);
not only that this statement was not challenged, but there was not even
a demand for the plaintiffs to introduce scientific data or research that
proves their belief. Instead, it is the fact that they believe these contracep-
tives to be abortifacients that led the court to accept this definition in
their ruling. Thus, the use of scientific language and methods becomes
disconnected from the scientific findings and claims, which are of lesser
importance. The beliefs and values of the individuals in question dictate
their own personal or religious understanding of the physiological pro-
cesses that underlie how contraception works. The effectiveness of these
arguments implies that the use of these scientific claims will continue,
regardless of the acceptance—or lack thereof—of these arguments by the
scientific community.? This may be the future of reproductive rights; a

2At the same time, however, the effectiveness of the scientific claim differs, according to
the issue area; the analysis of state and federal public policy outcomes indicates that bills
designed to protect women from these purported ill-health effects have been much more
successful as compared to claims that science establishes that personhood begins at the
moment of conception. Thus, while the use of scientific language and terms will continue, its
use may vary in different areas.
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reality in which beliefs and claims shape scientific understanding of facts,
regardless of the data available. The definition of certain contraceptives as
abortifacients is one example of such a trend.

3 RigaT-WING PoOLITICS

In the public discussion of the ruling in Burwell v. Hobby Lobby, much
of the focus has centered on religious liberty and the extent to which an
individual’s freedom and rights supersede federal or state law. Religious
liberty, a concept embraced by social conservatives and libertarians, has
been capitalized upon to push a number of laws at both levels of govern-
ment. These laws reflect social conservative as well as libertarian goals, but
often in ways that contradict each other. Thus, the use of the concept of
religious liberty, while a valuable strategy for the pro-life discourse, has yet
to result in any substantive policy change. As such, this issue demonstrates
the continued presence of this ideological division within the GOP.

Immediately following the decision in Hobby Lobby, a number of
Republican leaders issued statements regarding the court’s ruling. These
statements reflected primarily a libertarian understanding of the rul-
ing, focusing almost solely on the issue of religious liberty. Senator Ted
Cruz stated, “The decision affirms that Americans, contrary to what the
Obama Administration attempted to impose, have a right to live and
work in accordance to their conscience and can’t be forced to surren-
der their religious freedom once they open a business,” declaring that
“This ruling is a repudiation of the Obama Administration’s untenable
position that people with sincerely held religious beliefs should be forced
to comply with an unconstitutional mandate while a parade of waivers,
exemptions, and delays are granted for purely commercial and political
interests.” Senator Rand Paul also made a statement based on libertarian
values when he declared that the ruling means Americans will not have to
worry about “big government intervention and punishment for following
their religious conscience.” Further stating that “Our nation was founded
on the principle of freedom, and with this decision, America will continue
to serve as a safe haven for those looking to exercise religious liberty”
(Al-Faruque 2014).

Reince Priebus, the chairman of the Republican National Party, stated
that

This decision protects the religious freedom that is guaranteed to all
Americans by the First Amendment, and we’re grateful the Court ruled
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on the side of liberty. The central issue of this case was whether the federal
government can coerce Americans to violate their deeply held religious
beliefs, and thankfully the Court has upheld the proper limits on the gov-
ernment’s power.

Further, he declared,

The fact that Americans had to bring this case in the first place reveals once
again just how intrusive Obamacare is. It’s a misguided one-size-fits-all
policy that not only failed to fix our healthcare system but has trampled on
our Constitutional rights. Americans deserve a healthcare system that allows
them to make the right choices for themselves, gives them more freedom,
and comes nowhere close to encroaching on our First Amendment rights
(RNC 2014).

Statements from House Speaker John Boehner and Senate Minority
Leader Mitch McConnell also centered on the protection of religious lib-
erty, including references to the need to check the overreach of the federal
government (Burke 2014).

A handful of statements reflected a more socially conservative under-
standing of the ruling, although they have proven to be less common than
those focusing on religious liberty claims. For example, Karl Rove declared
that the ruling would be supported “in parts of the country where tradi-
tional values are strong, and parts of the country where, for example, the
Catholic Church is strong,” stating also that women would welcome the
ruling because “a substantial number” were “pro-life in their outlook.”
Finally, he concluded, “The country is becoming more pro-life. Should
somebody be forced to violate their moral beliefs by having to pay for
something that they believe causes an abortion?” Finally, while on a news
radio show, Representative Mike Lee was asked if the Hobby Lobby case
primarily referred to “whether or not a person who runs a business should
be forced to provide something that is largely for recreational behavior, if
it goes against their religious beliefs?” a description to which Lee positively
affirmed as an accurate depiction of the case (Burke 2014).

While these statements include both conservative and libertarian ele-
ments, they mostly focus on religious liberty, rather than on birth con-
trol, abortion, or corporate rights. The focus on religious liberty has
also been shaping some of the legislative proposals during this period,
although most of the proposals for promoting religious liberty focus on
other issue areas, often related to same-sex marriage. With regard to leg-
islation from Congress concerning abortion and abortion-related issues,
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few proposals explicitly address religious liberty. The focus of these pro-
posals, as well as their frequency, reflects earlier eras. One exception is
H.R. 399 (2015), a resolution submitted to express that Congress should
support traditional marriage and the prevention of taxpayer-funded
abortion. Representative Jones declared that the USA was founded on
Judeo-Christian principles, with the “Creator explicitly mentioned in the
Declaration of Independence,” as justification for the need to support the
end to taxpayer-funded abortions (H.R. 399, 2015).

There has yet to be a significant amount of legislation utilizing claims of
religious liberty in proposals regarding contraception and abortion. There
has, however, been a substantial rise in such claims attached to propos-
als addressing other issues besides abortion. In the last few sessions fol-
lowing the ruling in Hobby Lobby, the issue of religious liberty featured
prominently in a number of proposals addressing same-sex marriage, in
general, and the ruling in Obergefell v. Hodges (2015), in particular. The
ruling in Obergefell invalidated the contested state bans on same-sex mar-
riage before the court, declaring that marriage is a fundamental right
secured through the due process and equal protection clauses of the 14th
Amendment. The reaction to this ruling among conservatives, similarly to
the reaction after the Hobby Lobby ruling, centers on religious liberty, and
in Obergefell, the newly created need for increased protections of religious
freedom. Charles Donovan of the Charlotte Lozier Institute declared that
following this ruling,

[traditional ] marriage advocates must insist on the broadest First Amendment
protections possible. We can expect the macro-aggressions against our free-
doms of belief, speech, political engagement, and social service work to mul-
tiply rapidly. After Roe and Doe in 1973, bipartisan legislators enacted the
Church Amendment and other federal measures to preserve the conscience
rights of dissidents against the decisions. The battle for similar protections
now will be far more intense—and just as consequential (The Supreme
Court has Legalized Same-Sex Marriage: Now What?” 2015).

Further, John Stonestreet, part of the National Review Online
Symposium reacting to the Obergefell decision, stated that this ruling does
not settle the marriage issue just as Roe ». Wade did not settle the abor-
tion issue. And similar to Roe, the current decision is considered the “fruit
of the very bad ideas of the sexual revolution” (The Supreme Court has
Legalized Same-Sex Marriage: Now What?” 2015). Finally, the Obergefell
represents the “the greatest crisis of religious liberty in American history.”
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The violation of traditional marriage law supported by the court represents
a broader transformation, “of something much larger and more danger-
ous than same-sex, monogamish ‘marriages.” Yes, polygamy is just around
the corner” (The Supreme Court has Legalized Same-Sex Marriage: Now
What?” 2015). The concerns over religious liberty in response to the rul-
ing have also been found in legislative proposals addressing both religious
liberty and the role of the courts in deciding issues of marriage.

Fifteen proposals have been introduced concerning same-sex marriage
since 2013. Seven of these measures specifically focus on religious lib-
erty, ensuring that an individual’s religious freedom regarding their beliefs
about traditional marriage is respected. Specifically, the First Amendment
Defense Act, introduced twice in the House and once in the Senate, pro-
hibits the federal government from engaging in discriminatory action
against an individual who, based upon religious or moral convictions,
believes that marriage “should be recognized as the union of one man
and one woman” or that “sexual relations are properly reserved for such
marriage” (H.R. 2802, 2015). There has been one House Resolution
proposed to establish a constitutional amendment that would establish
that in the USA, marriage is defined as consisting between one man and
one woman (H.J. Res 51, 2013). Finally, the Military Freedom Protection
Act would require an accommodation for those with religious or moral
convictions concerning the appropriate and inappropriate expression of
human sexuality. Further, the bill would protect military chaplains from
providing any service that would violate their rights of conscience. This
bill is, in part, a reaction to complaints from military chaplains objecting
to counseling LGBTQ service members or counseling spouses of same-
sex couples. One of the most recent incidents involved a military chaplain
who had chastened sailors for homosexuality and premarital sexual activity
(Tighman 2015). The Military Freedom Protection Act has been referred
to committee and has yet to make to the floor for a vote.

The remaining nine bills concerning same-sex marriage attempt to
return the power to regulate marriage to the states. The State Marriage
Defense Act was introduced four times from 2014 to 2015, a bill which
would restore each state’s definition of marriage and, specifically, ensure
that marriage “shall not include any relationship which that state does
not recognize as a marriage” and that the term spouse “shall not include
an individual who is a party to a relationship that is not recognized
as a marriage by the State” (S. 435, 2015). The remaining acts would
prohibit judicial involvement in hearing questions regarding marriage
issues, deferring this authority to the state.
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At the state level, a number of Republican leaders also made statements
addressing the ruling in Hobby Lobby, and initiated legislative proposals
based upon the claims of religious liberty substantiated in this case. The
response, however, was quite muted, particularly in comparison to the
response in Obergefell. The governor of Mississippi declared, “I am very
pleased the Supreme Court moved to uphold religious freedom today in
its opinion in the Hobby Lobby case. Its decision confirms my position that
our state did the right thing in enacting a state-level Religious Freedom
Restoration Act and protecting religious liberty for Mississippians.” He
continued, stating,

The federal RFRA requires the government to prove that substantially
burdening religious freedom is necessary to achieve a truly compelling
government interest. The Obama Administration had other options for
implementing its policy, yet it chose to try and force individuals to vio-
late their strongly held religious beliefs. This proves how out of line and
self-important this administration is and how out of touch this president
is with the basic principles of freedom on which this nation was founded
(Mississippi News Now 2014).

Oklahoma governor Mary Fallin stated that affected women have
“other alternatives, like Planned Parenthood” to obtain coverage of birth
control. She also stated that Hobby Lobby only opposed coverage of 4 of
the 24 types of FDA-approved contraceptives. “[Women] still will have
access, they can still go out and do that legally in the United States”
(Cheney 2014).

These reactions, in general, focus on religious liberty and reflect a
largely libertarian understanding of the concept. In particular, Fallin’s
statement illustrates one of the primary libertarian arguments offered in
response to Hobby Lobby, noting that the individual’s choice to obtain
contraception is still protected and it is up to individuals to obtain this
medication on their own. The focus on religious liberty, found in the
discourse over abortion and contraception coverage, is very clearly part
of the political approach to attempt a ban on same-sex marriage or at
least protect conscientious objectors from participating in any way in
this practice.

Similar to what was found at the federal level, a limited number of
legislative proposals were initiated in the states in response to the court’s
ruling. Twenty-one states submitted an amici curiae brief in support of
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the Little Sisters of the Poor appeal to the 10th Circuit Court follow-
ing the denial of an exemption to the accommodation process. In the
brief; it was stated that these states have a substantial interest in ensuring
the protection of constituents’ religious liberty. Specifically, the courts
and federal government must “respect religious beliefs by refusing to
second-guess religious adherents’ line-drawing about what conduct is
prohibited to them as sinful or immoral. The States’ commitment to
guarding the dignity of religious convictions is reflected in many of the
States” own laws,” 20 of which statutorily protect religious liberty (Brief
of Texas, et al., Little Sisters of the Poor v. Burwell, No. 15-105, 10th
Circuit Court of Appeals).

Immediately following the ruling in Hobby Lobby, Wisconsin gover-
nor Scott Walker declared that the state would stop enforcement of the
contraceptive equality coverage act for companies with religious objec-
tions to the coverage of birth control. Although the ruling does not apply
to state law, and it was later clarified by the Office of the Commissioner
of Insurance that the state is still enforcing the contraceptive equity law,
groups opposed to coverage of birth control welcomed Walker’s statement
(Vanegeren 2014). Further, three states (Colorado, North Dakota, and
Tennessee) had initiatives on the ballot in the 2014 election cycle, with
one from South Carolina proposed for the 2016 ballot. Two ballot initia-
tives in Colorado and North Dakota would establish personhood or legal
protections for the fetus, which would also prohibit most hormonal forms
of birth control; voters rejected both of these initiatives. Tennessee legisla-
tors passed the Legislative Powers Regarding Abortion Act, securing the
authority of the state officials to regulate all aspects of abortion. This mea-
sure ensures that the states retain the authority to regulate this practice,
inhibiting any attempts by the courts or federal officials from overreach.

The ruling in Obergefell has led to statements by conservative officials
and to legislative proposals concerning same-sex marriage at the state
level. Following the ruling, Arkansas governor Asa Hutchinson stated

I am committed to ensuring the rights of pastors, religious institutions, and
private individuals to exercise their freedom of conscience. It is my view that
the Religious Freedom Restoration Act passed earlier this year accomplishes
this purpose. I will continue to determine what legislative action is needed
to address the myriad of legal issues that will result from the ruling and also
what legislation is needed to protect the churches, pastors and religious
institutions who cannot follow the dictates of the Court (Lanning 2015).
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Further, the Republican caucus in Arkansas, in a statement signed by
24 Republican senators, declared that they would be “drafting legislation
to ensure the rights of churches, pastors, and religious schools and institu-
tions will not be infringed upon” (Lyon 2015). Alabama’s governor was
more direct in stating that “I have always believed in the Biblical definition
of marriage as being between one man and one woman. That definition
has been deeply rooted in our society for thousands of years. Regardless of
today’s ruling by the Supreme Court, I still believe in a one man and one
woman definition of marriage” (Gardner 2015).

Legislators in four states (Florida, Ohio, Tennessee, and Texas) have
submitted or expressed their intention to introduce bills addressing pas-
tor protections following Obergefell. For example, in Texas, the Pastor
Protection Act “protects houses of worship, religious organizations and
their employees and clergy or ministers, from being required to participate
in a marriage or celebration or a marriage if it would violate a sincerely
held religious belief” (Akers 2015). In Tennessee, legislators proposed
a similar piece of legislation, upon hearing of the Texas law in response
to Obergefell. As stated by Representative Holt, one of the bill’s spon-
sors, “To my friends of faith, to those who endear the principles of social
conservatism, and to those who ascribe to the original intent of the Tenth
Amendment, we must never give up.” Further the other sponsor of the
bill, Representative Terry, declared,

I have had multiple constituents concerned with how the ruling may impact
their church and their religious beliefs. If the issue is truly about equality of
civil liberties and benefits, then this ruling should have minimal legal impact
on churches, however, if the issue and the cause is about redefining mar-
riage to require others to change their deeply held religious beliefs, then the
concerns of many will be valid (Holt 2015).

Four states (Arkansas, Kentucky, Michigan, and Utah) have proposed
bills to protect churches and clergy members from having to perform
same-sex marriages or would protect religious practices from government
interference more generally. For example, in Utah, a proposed bill would
prohibit government officials from issuing marriage licenses, leaving this
an entirely religious process to churches and religious organizations, with
the state issuing and acknowledging civil contracts. Libertas, a libertarian
think tank in Utah, supported this proposal, stating that the government
should be kept out of the marriage business (Libertas Institute 2015).
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Finally, three states (Arkansas, Indiana, and Michigan) proposed
RFRAs, following the lead of 19 states that had previously passed RFRAs.
In the Supreme Court case, City of Boerne v. Flores (1997), the court ruled
that the federal RFRA is not applicable to state or local ordinances. In the
wake of this ruling, 8 states had passed state-level RFRAs by 1999, with
11 passing such laws by 2014. Arkansas and Indiana passed state RERAs
in 2015, both of which caused substantial controversy given the absence
of any protections for same-sex individuals from employment or housing
discrimination.® Upon passage of Indiana’s RFRA, statements made by
business owners regarding the right to deny service to same-sex couples
based upon their religious objection further fueled the tension surround-
ing the bill. The heads of a number of major corporations released state-
ments expressing their opposition to the bill, with a number of states and
localities refusing to fund travel to the state of Indiana, and some perform-
ers canceling their tour stops in Indiana. A provision was later added to
the measure that was designed to prevent discrimination against LGBTQ
individuals, although controversy surrounding the state’s RFRA remains
(Cook 2015).

During the 2015 legislative session, RERAs were proposed in 16 states;
in Arizona, S.B. 1062 was passed into law, which would expand the state’s
RFRA to include for-profit corporations under the umbrella of the entities
receiving such protection. Governor Jan Brewer vetoed the bill. Further,
three states (Missouri, Oklahoma, and Texas) also sought to expand their
RFRAs; the proposal in Texas would replace the term “substantial bur-
den” with “any burden,” thus restricting the state from imposing an act
that places a burden on an individual or organizations’ religious liberty
(Texas H.J. Res. 55, 2015).

The analysis of the discourse and legislative attempts following the
Hobby Lobby and Obergefell rulings reveals a number of political statements
as well as federal and state laws, all designed to protect the religious lib-
erty of those opposed to some acts that are now legal—and often socially
acceptable—such as abortion and contraception, same-sex marriage,
and climate change. While the bulk of these proposals focus on LGBTQ
issues, this focus is a result of the understanding by some of the ruling in
Oberygefell as threatening the right of religious liberty. Therefore, these leg-
islative attempts, together with the discourse and public policy on science,

3 Although 19 states had already passed RFRAs, Indiana’s proposal produced substantial
controversy given the absence of a statewide antidiscrimination order.
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Hobby Lobby, and same-sex marriage, represent a broader trend of emphasis
on religious protections. Virtually all of the proposals, enacted laws, and
public statements during this time period express the need to ensure the
right of individuals to religious conscience. In the case of Obergefell, some
legislators acknowledge that it is unlikely that the government can compel
religious institutions to officiate same-sex marriages; these proposals serve
to reassure those concerned of a potential requirement in the future, while
at the same time further emphasizing the threat in such an interventionist
government (Estep 2015; Holt 2015).

If state and federal legislators continue in this fashion, it is clear that a
greater number of laws designed to protect religious liberty—pertaining
to a vast number of distinct issue areas—will be developed. Reflecting a
largely libertarian view, these trends, seen in both discourse and policy,
allow greater leeway for individuals and entities to refuse to participate in
any activity that violates their religious liberty. At the same time, these laws
and statements promote a certain vision of what is moral or acceptable
within the public sphere but also as a private decision. If this approach con-
tinues, religious objections to same-sex marriage, abortion, and the provi-
sion of birth control—or anything at all that offends one’s conscience such
as evidence of climate change or vaccinations—will be widely accepted,
and protected, around the country. Thus, while it is too early to deter-
mine how this tension within the GOP will be resolved, the case of Hobby
Lobby, and, more generally, the discourse over religious liberty, merges a
conservative topic with more libertarian discourse and legislation.
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