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 Introduction

‘What is the area within which the subject … is or should be left to do or be what he is able to do 

or be without interference from other persons?’ … ‘What or who is the source of control or interfer-

ence that can determine someone to do, or be, this rather than that?’ The two questions are clearly 

different even though the answers to them may overlap.

(I. Berlin, Four essays on liberty, Oxford: Oxford University Press, 1969,118)

Freedom of religion is a seeming contradiction in terms. Freedom is the absence 

of constraint; religion is a self-imposed constraint on freedom. Freedom of religion 

is thus a unique human right. Religion is an all-encompassing normative system, 

providing a complete value system for all aspects of life. Therefore, it poses an 

authority alternative to that of the state. In this, religious freedom is different from 

other human rights. Other human rights, such as free speech or privacy, are not 

associated with an alternative normative system. There is simply no such thing as 

a normative system of speech or of privacy. The construction of the right of free-

dom of religion must therefore deal with elements of constraint as well as freedom, 

and so the interpretation and protection of religious freedom as a human right is 

more complicated than that of other rights.

Because of this nature of religions as systems of rules, religions might claim 

group or institutional determinations to supersede individual autonomy. In fact, a 

vital constitutive part of many religions might be the ability of the group or its 

institutions to make binding determinations for its members. As will be seen, the 

group can stand in confl ict not only with non-members but also with its members 

and its own dissenting subgroups.

Religions as communal normative systems, alternative to legal authorities, oper-

ate on different levels, from the smallest community – the family – to transnational 

communities. Religion can form an important part of state identity, particularly in 

the process of state building, as did, for instance, the rise of autocephalous churches 

in the states of the former Soviet Union (manifested in the legal regulation of reg-

istration of religions).1 Religion can be a force behind regime change (the Islamic 

revolution in Iran), or aligned with it (Franco’s Spain). Legitimation of religion can 

be associated both with democratization (post-Soviet Russia) and with a transition 

to totalitarianism. Religion is often entwined with other aspects of the state. 



 

2 Right to religious freedom

Indeed, the relationship between state and religion is not static. Religious changes 

can cause constitutional changes, and changes of regime can use religion to power the 

political and constitutional change. With the arrival of new religious groups, 

through immigration or mass conversion, states that before had only to determine 

their legal relationship with a predominant religion, now have to do so with sev-

eral religions, which may serve for their members as competing sources of 

authority with the state.

Any determination in international law as to how states must accord the right 

to religious freedom restricts the state’s ability to manifest its own ideology and 

restricts its sovereignty. This is true regarding all international protection of 

human rights, but especially so with religious freedom, as the religious, or alterna-

tively secular, outlook is often an important part of the state’s self-defi nition. 

Nevertheless, perhaps even more so because of this, it is a restriction that must be 

made in order truly to accord religious freedom.

This study argues that central to the interpretation of religious freedom is the 

understanding of the clash between individual claims and group claims. It argues 

that religious freedom is foremost an individual right; a right of groups can only 

be a right derivative of individual rights, and thus can never supersede them. 

Conceptually, group rights of religious freedom do not exist except as aggregates 

of individual right. Therefore, such rights should not be recognized (except as 

derivative rights). States do, in practice, recognize group rights. For this reason, 

I will refer to group rights, where such have been recognized, even though their 

existence and legitimacy is disputed in this work. (I refer to group rights and com-

munity rights interchangeably, as there is no meaningful difference between the 

terms for the purposes of this work.)

The argument in this book is both that the supremacy of individual rights to group 

rights ought to be the interpretation of international law, and that largely it is so. 

Those instances in which states or international law have not followed this approach 

are shown precisely as illustrations of the problems such deviation creates.

First, this work pursues a theoretical examination of what is meant by a group 

right and by an individual right, and by group and individual justifi cations for 

rights. It draws conclusions about the interpretation that should be preferred. This 

conclusion on different legal examples, looking at how they were decided, and 

how the analysis suggested here might lead to a different coherent analysis. The 

purpose of these examples is twofold: they both implement the thesis in specifi c 

cases, and thus show that indeed this is the best conclusion in each case, they 

strengthen the original thesis.

Cases from different jurisdictions, both international and domestic, are used as 

examples of such confl icts of rights. International case law is scarce, consisting of 

few decisions of the UN Human Rights Committee. General Comments and 

Concluding Observations on State Reports by the various committees under the 

UN human rights conventions were also helpful in analysing existing law and its 

required changes. More abundant is the regional case law of the bodies of the 

European human rights system. The few cases in this area of the African and 

American regional mechanisms are also utilized.
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A conscious attempt was made to use examples from a variety of Western and 

non-Western jurisdictions, referring, if possible, to states with differing religious 

composition. The only criterion of choice was which cases best exemplifi ed the 

problem discussed. Of particular importance to my work was the use of as wide as 

possible a spectrum of national and international jurisdictions. There is a predom-

inance of cases from democratic states, as these are the most interesting for my 

discussion. While it is not surprising that states that are not democratic and do not 

respect human rights infringe religious freedom, it is more interesting to under-

stand why states that are democratic and generally committed to human rights 

principles infringe this right. It is because the confl icts inherent within this right, 

exposed in this study, make it an impossible right to implement without following a 

conscious and coherent interpretation, which this work will try to suggest.

Domestic law can be evidence of state practice, and therefore of the existence 

of customary international law.2 In order to prove that state practice exists, uni-

form and extensive state practice must be shown to exist, accompanied by a belief 

of states that they are acting according to international law. As will be seen, there 

is mostly no uniform state practice that can be said to apply in the situations raised 

in this work, much less indications of opinio juris. Indeed, this work is not intended 

as a survey of the practice of states regarding religious freedom. Such surveys have 

been carried out elsewhere.3 The recourse to analysis of domestic law in this work 

serves another purpose: by seeing how states have dealt with problems involving 

the implementation of religious freedom, particularly those involving a confl ict 

between individual and group rights, an insight into substantive arguments for 

group-rights approaches and for individual-rights approaches can be gleaned. 

The discussion of the confl icts in this work looks to reasonings of domestic courts, 

legislators and writers, which can further conclusions on desirable solutions in 

international law.

It may be noted, that there is an inherent problem in ascertaining general inter-

national law from the practice of states in the fi eld of international human rights 

law, including religious freedom. Ascertaining the uniform practice of states 

would, in many cases, lead to the lowest common denominator of protection of 

rights, encouraging a ‘race to the bottom’, rather than setting a legal standard 

which refl ects norms to which should aspire, and with which they must comply.

International law serves as the starting point of the discussion and as its end 

point. The aim of this work is to uncover the principles that should lead the imple-

mentation of this right in international law. It aims, through theoretical discussion 

and examination of practical examples, to show points of confl ict of rights that 

international law has so far not addressed well, or at all. This discussion will lead 

to a conclusion about how it should address them in the future.

Chapter 1, a short introductory chapter, provides a point of reference for the 

substantive legal discussion to follow. It introduces the main legal documents of 

existing international legal protection of this right, showing the elements of indi-

vidual and communal protection in the text of the documents themselves.

Chapter 2 sets out the main thesis of this work: that a key to understanding 

the right of religious freedom lies in the confl ict between its interpretation as an 
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individual right or as a group right. These interpretations will be learned from 

analysis of the classical liberal formulations of this right and their criticisms. The 

preferred interpretation is that of an individual right. A group (or community) 

right of religious freedom is only a derivative of individual rights and can never 

supersede them. This is correlated with, but not identical to, two perceptions of 

religious freedom: as a right of expression and as a right of identity.

The following chapters will show how the analysis introduced in Chapter 2 can 

further our understanding of human rights confl icts involving religious freedom 

and what problems it encounters. The subjects of these chapters refl ect a choice of 

different types of confl ict between group and individual in realization of the right 

to religious freedom. Each different type of confl ict illuminates the main thesis 

from a different aspect.

Chapter 3 looks at the legal structures of religions within the state and how they 

impact on freedom of religion. Particularly, how the constitutional structure of the 

legal regulation relates to the interpretation of this right is examined. To an extent, 

the following chapters of the book extrapolate the theme of this chapter to specifi c 

areas in which the legal regulation of the state impacts on religious freedom.

Chapter 4 looks at the confl ict between the individual rights of women and a 

group right of religious freedom, perhaps the most ubiquitous example of the 

clash of claims regarding religious freedom, one that and continues to be a major 

stumbling block to universal realization of human rights. It is also a clash rooted 

in principle, as the assignation of gender and family roles is a central tenet to the 

doctrine of many religions.

Chapter 5 looks at religious freedom of children. The case of children raises a 

confl ict between the individual and a different type of group from those previously 

discussed: the family. Additionally, there are confl icts involving the wider religious 

community. The chapter centres on the process of formation of religious identity, 

primarily through education. Thus, this chapter examines not only the religious 

freedom of students, but also that of teachers, within the education system.

Chapter 6 revisits the distinction between religious freedom as a right of iden-

tity and religious freedom as a right of expression, introduced in Chapter 2, and 

asks how analysis that calls attention to these two perceptions can help in deciding 

what will be offences of religious speech acceptable in a democratic society that 

respects human rights.

Some issues run throughout this study. One such is the issue of discrimination in 

the workplace, addressed in Chapters 3, 4 and 5. The position of the worker in 

institutions of religious character emanates from the legal status accorded to reli-

gious organizations within the state. This status has particular implications for 

women workers and for workers in educational institutions. The problem of reli-

gious discrimination in the workplace is thus intertwined with the issues of education 

of children and of the rights of women within the public and private sphere.

Another important issue that runs throughout this work is the public/private 

distinction. The classifi cation of bodies or activities as ‘private’ traditionally excludes 

them from the ambit of human rights law. This dichotomy will be questioned in 

the context of this work. Religion is a social institution that has a dual nature: it is 
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private but it is also public. It must be protected from encroachment by the state, 

but individuals must also be protected from it.

Another of the classical liberal assumptions challenged is that of voluntary choice 

and its implications. The often implicit presumption, that individuals willingly 

enter groups and thus accept all their rules, will be seen in different instances to be 

a fallacious basis for various legal determinations regarding individuals within the 

religious group, whether as employees in institutions, students in schools or men 

and women within a family. Throughout this work, it will be seen that legal deter-

minations have been made, based on assumptions of free will, which are at odds 

with the constraints imposed by the interacting forces of family, religion and com-

munity. The interpretation of religious freedom should take these into account.

Some issues will not be separately addressed, such as the claims of religious 

minorities themselves against the state (such as access to places of worship, right to 

communicate with co-religionists abroad). This work does not examine the claims 

of groups towards the state, but the confl ict between individual and group claims 

of religious freedom. The issues of legal requirements to address religious needs of 

religious communities, particularly minority communities, have been comprehen-

sively discussed elsewhere.4

The right included in most national and international documents is that of free-

dom of religion, conscience and belief or a right to freedom of religion and belief. 

I will not deal with the right to freedom of conscience, but only with freedom of 

religion and religious belief. Neither will I deal with freedom of belief that lies 

outside the ambit of religious belief. This study is thus restricted, as the confl ict of 

individual and group rights is a key to the understanding of the right of freedom 

of religion and religious belief, because of the nature of religion as a social institu-

tion. Freedom of conscience has been studied elsewhere.5

This study enquires as to the nature of the right. It shows that recognition of 

group rights is not only opposed to the idea of human rights, but also results in 

inconsistent and unjustifi ed determinations.

Major studies of the legal right to religious freedom include that of Tahzib,6 

who surveys the existing international legal instruments protecting religious free-

dom, and examines the possibility and desirability of a completion of a binding 

convention safeguarding this right. Taylor7 offers a current discussion of religious 

freedom in UN and other international documents.

An important collection of essays edited by Witte and Van der Vyver8 com-

prises two volumes: one of religious perspectives on religious freedom and one of 

legal perspectives. These include both articles from specifi c legal systems and arti-

cles relating to international law, covering a wide spectrum of countries and 

disciplines.

Carolyn Evans examines the principles that shape the jurisprudence of the 

European Court of Human Rights (and of the European Commission for Human 

Rights),9 while Malcolm Evans10 examines international law on religious liberty in 

Europe in the context of the historical development of the right to religious freedom. 

The collection of essays edited by Janis11 deals with a separate but connected topic 

of the way in which religions infl uenced the development of international law. 
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Boyle and Sheen12 provide an extensive survey of the compliance with interna-

tional law of countries across the world. The aspects of English law dealing with 

minorities and freedom of religion and law are comprehensively described by 

Knights.13 In a recent book, Ahdar and Leigh14 argue for greater inclusion of 

religious, particularly Christian, perspectives, within the liberal state. Infl uential 

earlier work in the fi eld includes studies commissioned by UN bodies engaged 

in the development of protection of religious freedom,15 notably that of 

Krishnaswami.16

The recognized right under international law, including in the International 

Covenant on Civil and Political Rights and the 1981 UN Declaration on the 

Elimination of All Forms of Intolerance and Discrimination Based on Religion 

and Belief is a right to freedom of religion or belief. Since the term ‘belief ’ is broader 

than ‘religion’, this work does not need to rely on a defi nition of religion. The 

defi nition of religion has been subject of much debate.17 Substantive defi nitions 

are based on concepts of theism, or belief in a supernatural being.18 Functional 

defi nitions more broadly encompass any belief system.19 All of these would be 

included in the broader term ‘belief ’, as would atheism and agnosticism. Indeed, 

‘belief ’ includes ideological or philosophical beliefs that do not take a stand on 

religious issues. This delineation does not concern this work and has been studied 

elsewhere.20 The beliefs, practice and institutions of religions are protected under 

the right to freedom of religion in international law, to different extents. The 

extent of protection of religious institutions, especially, will be infl uenced by the 

approach taken to this right, whether as an individual or a group right.

The analysis presented in this work of the confl ict between individual and group 

interpretations of religious freedom will shed light on the problematic nature of 

this right. Moreover, it will provide insight on the relationship between the consti-

tutional structure of the state and the right of religious freedom.
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1 Existing protection of 
religious freedom in 
international law

International law is both starting and end point for this study. However, this study 

is concerned not with the existing international law regarding religious freedom, 

but with how it should be developed. It seeks to uncover the problems regarding 

this right that are largely disregarded by existing international law. 

It will do so by drawing on a theoretical proposal and discussion of legal examples.

Before turning, in Chapter 2, to the thesis of this work, and to an analysis of the 

right to freedom of religion and belief, this chapter briefl y examines the existing 

protection of religious freedom in international law.

The right to freedom of religion is recognized in international law and in all 

major human rights systems, recognition that is often given without much thought 

given to the problems it creates. Often, the most pervasive infringements of rights 

emanating from the state’s actions towards religion are not viewed as issues of 

religious freedom. Only an analysis of the principles behind this right will allow a 

conclusion as to how it should be implemented in international law. However, to 

see how this analysis might fi t into the existing legal framework and build on it, we 

must fi rst examine, in brief, the relevant international legal documents. The analy-

sis will bring us back, throughout this study and its conclusion, to an understanding 

of how this right should be perceived and developed in international law.

The historical development of the right to freedom of religion and its incorpo-

ration in international legal documents refl ects a move from protection of groups 

to recognition of the rights of the individual. A start of a countermove is currently 

seen towards the incorporation of the protection of the rights of the group. While 

the current protection of religious freedom under international law is based on 

individual rights, a growing trend will be seen, refl ected in proposed international 

documents and some regional documents towards recognition of group rights. 

However, this would be a problematic development for the protection of the right 

to religious freedom, as will be discussed in this chapter.

1.1 Historical underpinnings

A principle of tolerance of other religions was already recognized by several 

religions in antiquity.1 But the emergence of a legal principle of religious freedom 

parallels the emergence of international law itself. Initially, this freedom was 
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recognized only as a freedom of the ruler to choose the religion of his territory, 

cuius regio eius religio. The Peace of Augsburg (1555) gave Lutheran princes the same 

status as Catholic princes and let the lay princes decide which of the two religions 

to adopt within their territories (with limited concession to those people already 

Lutheran to continue observing their faith) and gave the Lutheran Church self-

governance. The Peace of Westphalia Treaties in 1648 concluded the Thirty 

Years War by setting up a regime of states with different Protestant faiths, obliging 

them to respect the diverging religious beliefs of individuals subject to their 

jurisdiction.2 The state borders no longer paralleled the religious border, and reli-

gious freedom in a true sense was recognized. The authority of the sovereign 

under this regime was no longer seen to emanate from divinity but from the will 

of people. Thus, legal positivism in international law was born. The Treaty of 

Westphalia guaranteed freedom of religion for three religions (Calvinist, Lutheran 

and Catholic Christian faiths). The Union of Utrecht (1579), which later became 

the Constitution of The Netherlands, had already guaranteed general freedom of 

religion. So, international law developed a right of religious freedom, but religious 

freedom, in turn, was pivotal to the development of international law.

Protection of religious minorities through bilateral treaties continued after the 

Peace of Westphalia, which modifi ed the previous rule of cuius regio eius religio, the 

freedom of the ruler to choose the religion of his territory. Bilateral treaties since 

the 17th century incorporated religious protection clauses, usually on a basis of 

reciprocity between the signatories.3 Religious rights were, in some cases, a condi-

tion for territorial arrangement or recognition of states.4 This development in 

international law was the practical manifestation of the contemporary liberal phi-

losophy, which wished to distinguish religion from state, in order to avoid confl ict.5 

Since the Ottoman Empire, the Muslim powers too accepted these principles of 

European international law including full recognition of non-Muslim states, aban-

doning the shari’a principles of non-recognition of non-Muslim states and of a 

permanent state of war with such states.6

The era of modern protection of freedom of religion started after the First 

World War, with the League of Nations and the Minority Treaties. The Covenant 

of the League of Nations did not include a proposed Article (Draft Article 20) 

prohibiting the parties from interfering with religious exercise. A set of minority 

treaties was entered into.7 Typical among these was the 1919 Minorities Treaty 

between the Principled Allied and Associated Forces and Poland,8 which commit-

ted Poland to non-discrimination of (among others) religious minorities, equal 

funding for educational, religious and charitable causes of minorities, and specifi -

cally Jewish education (an arrangement which failed in practice),9 as well as an 

undertaking not to disadvantage Jews because of Sabbath observance. The treaty 

was monitored by the Council of the League of Nations. The structure of the 

treaty was triangular: Poland’s obligations towards the minorities were explicitly 

deemed international obligations between the signatories. The members of the 

Council of the League of Nations, and not the minorities themselves, were 

accorded the right to bring infractions to the attention of the Council or, ultimately, 

to the Permanent Court of International Justice.
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1.2  Right to freedom of religion in the major 
UN documents

Following the Second World War, it became clear that the League of Nations 

method of upholding religious freedom through group protection had collapsed. 

This was due to its failure of enforcement, and, ultimately, to its use by Hitler as a 

pretext for the invasion of Poland, and start of the Second World War.11 The 

approach to the protection of human rights in the international arena changed from 

a minorities protection approach to a conception of universal individual rights as 

manifested in the early documents of the United Nations.

The United Nations Charter, drafted in 1945, states in Article 1, among the 

purposes and principles of the United Nations10:

(3) To achieve international co-operation in solving international problems of 

an economic, social, cultural, or humanitarian character, and in promoting 

and encouraging respect for human rights and for fundamental freedoms for 

all without distinction as to race, sex, language, or religion.

The phrase ‘without distinction as to race, sex, language or religion’, copied in 

subsequent human rights documents, was formulated in the San Francisco negotia-

tions. The importance of this wording is the conceptual choice it refl ects. A norm 

of anti-discrimination was chosen instead of any mention of minority protection, a 

preference furthered mostly by immigrant-absorbing countries such as the United 

States which feared the implications of minority-based wording.12

The Universal Declaration of Human Rights [UDHR]13 adopted on 10 

December 1948, states, in Article 18, that:

Everyone has the right to freedom of thought, conscience and religion; this 

right includes freedom to change his religion or belief, and freedom, either 

alone or in community with others and in public or private, to manifest his 

religion or belief in teaching, practice, worship and observance.

The main point of contention in drafting this Article was the right to change 

one’s religion. The inclusion of this right, together with Article 16 (which man-

dates equality in marriage) caused Saudi Arabia’s abstention on the vote on the 

Declaration14 as irreconcilable with the teachings of Islam.

Article 2 of the Declaration, the non-discrimination Article, includes religion as 

an impermissible ground of discrimination in Declaration rights.

The Universal Declaration refers throughout to individual rights, except 

Article 26,15 which does not establish a right but refers to a duty to promote toler-

ance between religious groups. This conception of rights as individual rights is 

due, in part, to the position of Eleanor Roosevelt, as head of the fi rst Commission 

on Human Rights, who was opposed to the idea of minority rights, and saw the 

solution to the problems of minorities in respect for human rights.16 This position 

was supported by immigrant-absorbing states such as Chile,17 and by those, like 
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the Belgian delegate, apprehensive of provisions relating to minorities, because 

of the use of the presence of German minorities in other countries by Hitler as a 

pretext for German intervention.18 The historical failure of the Minority Treaties 

in group protection thus played an important role in the shift towards protection 

of individual rights.

1.3 The International Human Rights Covenants

The same individual approach is evident in the UN Human Rights Covenants 

adopted in 1966. The International Covenant on Civil and Political Rights 

[ICCPR]19 states, in Article 18, a clear individual rights provision, that:

1. Everyone shall have the right to freedom of thought, conscience and reli-

gion. This right shall include freedom to have or to adopt a religion or 

belief of his choice, and freedom, either individually or in community 

with others and in public or private, to manifest his religion or belief in 

worship, observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to 

have or to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefs may be subject only to such 

limitations as are prescribed by law and are necessary to protect public 

safety, order, health, or morals or the fundamental rights and freedoms 

of others.

4. The States Parties to the present Covenant undertake to have respect for 

the liberty of parents and, when applicable, legal guardians to ensure the 

religious and moral education of their children in conformity with their 

own convictions.

All rights in the Convention are guaranteed without discrimination on enumer-

ated grounds, which include religion.20 (Similarly, the International Covenant on 

Economic, Social and Cultural Rights [ICESCR]21 mandates that all the rights 

which are included in that Covenant must be exercised without discrimination on 

certain grounds, including religion.)22

These provisions are complemented by Article 27 of the ICCPR, which accords 

specifi c rights to members of religious (and other) minorities.23 It should be noticed 

that Article 27 is carefully worded, so that individuals are still the bearers of the 

rights it accords. The Sub-Commission on Prevention of Discrimination and 

Protection of Minorities discussed drafts of Article 2724 submitted to it.25 The Sub-

Commission changed the wording of the Article from a collective wording: ‘Ethnic, 

religious and linguistic minorities shall not be denied the right to enjoy their own 

culture, to profess and practice their own religion, or to use their own language’ to 

the individual subject: ‘persons belonging to minorities shall not be denied the 

right’. This was done because minorities were not seen as subjects of law. The 

Sub-Commission did acknowledge a communal character of the right by inserting 

the words ‘in community with the other members of their group’.26 The addition 
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of the qualifying phrase ‘[i]n those states in which ethnic, religious or linguistic 

minorities exist’ opened the door for states to argue that there are no minorities 

residing in their boundaries, thus allowing states an interpretation that the Article 

does not apply to them.27

Collective (or group) rights in UN human rights conventions appear regarding 

self-determination, in common Article 1 of the ICCPR and the ICESCR, which 

states the right of ‘all peoples’ to self-determination and to free use of their natural 

resources. (Collective rights also appear in Article 1 of the Declaration on the 

Rights to Development,28 which declares that the right to development is a right 

of ‘every human and all peoples’.) Some commentators have noted, that the right 

to development is meaningless except as a right to be exercised by groups,29 

although others have claimed that the right to development is not and cannot be 

a collective human right.30

Article 27 of the ICCPR, stating the right of persons belonging to ethnic, religious 

or linguistic minorities, to enjoy their culture, process and practice their religion 

and use their language, is clearly different. Although couched in terms of individ-

ual rights, it has been described as ‘inherently collective’.31 The Human Rights 

Committee32 stated that this is an individual right, but may give rise to a state duty 

towards a minority to protect its identity. This is clearly different from a group 

right of religious freedom.

If there were to be recognized a group right of religious freedom, it would raise 

a set of problems not encountered with the recognition of group rights to self-

determination and development, relating to potential confl ict between the rights 

of the group, as they are exercised, and the rights and choices of individuals within 

it. Group decisions, which exercise existing collective rights (such as the right to 

self-determination and use of natural resources in common Article 1), may confl ict 

with choices of individuals within the group. (Someone may object, for instance, 

to the way natural resources are used.) But the confl ict between the exercise of 

religious rights of the religious group and freedom of belief of its members is inher-

ent. This is because religions, by their very essence, seek to regulate every aspect 

of the lives of their members – public and private, moral and spiritual. In this 

respect, recognition of group rights of a religious group would be more problem-

atic than recognition of group rights of linguistic or cultural groups. Language and 

culture typically encompass only some, mostly external, aspects of their members’ 

lives. The potential for confl ict between group and individual determinations is 

therefore greater in respect of religion.

1.4  The UN Declaration on the Elimination of All 
Forms of Intolerance and of Discrimination Based 
on Religion and Belief (1981)

A subtle shift towards protection of group aspects of religious freedom can be seen 

in the newer, more particularized documents on religious rights. Following the 

report commissioned by the Sub-Commission on Prevention of Discrimination 

and Protection of Minorities from Special Rapporteur Arcot Krishnaswami,33 
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efforts to achieve a binding convention on freedom of religion or belief have been 

made. These have not, so far, been successful, culminating in the aborted 1967 

Draft Convention on the Elimination of All Forms of Religious Intolerance.34 

What was achieved is the 1981 UN Declaration on the Elimination of All Forms 

of Intolerance and Discrimination based on Religion and Belief,35 which is the 

most detailed international instrument on religious rights and freedoms to date.36

The Declaration is stated in terms of individual rights, but elaborates, in Article 6, 

on recognition of rights which are individual but exercised communally, such as 

the rights to worship or assemble in connection with religion, to teach religion or 

belief, to train and appoint leaders and to communicate with other communities 

in matters of religion.37 The Article is phrased in terms of individual rights, as it is 

merely an explication of what the right to freedom of thought, conscience, religion 

or belief includes. These are individual rights exercised communally rather than 

group rights. Thus, they do not raise the problems, which will be examined in this 

study, inherent in recognition of group rights.

The idea of the group as a unit of protection of religious freedom is, however, 

refl ected in Article 5. The group protected is the most intimate one, the family – a 

building block of the larger religious community. The parents are given the rights 

to organize life within the family in accordance with their religion and belief. This 

right is given in the context of the status of the child, but the right to organize the 

religious life of the family introduces a broader idea, of the family as an autono-

mous unit, a subject of rights, within the state. The implications and criticism of 

this approach will be seen in the discussion of the formation of religious identity 

and affi liation of children in Chapter 5.

The right to change one’s religion or belief was omitted in the Declaration. This 

omission might be thought to detract from the individual aspect of religious free-

dom, as the right to change religion is important precisely to the dissenter, to the 

individual who wishes to distance himself from the group into which he was born. 

However, this omission is more a concession to expediency than principle, as, in 

practical terms, the right was preserved. The right to change belief was included 

in the UDHR. While the 1981 Declaration does not expressly mention the right, 

it declares in Article 8, that nothing in the Declaration shall be construed as restrict-

ing or derogating from any rights defi ned in the UDHR or the international human 

rights covenants. So, the shift is only illusory.38

Finally, discrimination on the basis of religion might also be prohibited by cus-

tomary law.39 However, it appears that only non-discrimination, which is an 

independent right as well as one aspect of religious freedom, is partially protected 

by customary law, while all other aspects of religious freedom are not.

1.5  International documents relating to national, 
religious and linguistic minorities and to 
indigenous peoples

The UN Declaration on Persons Belonging to National, Religious and Linguistic 

Minorities 199240 indicates a further step in the direction of according rights to 
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minority groups. Although the rights in this Declaration are accorded individuals 

belonging to religious (and other) minorities,41 it also declares that states must 

protect the religious identity (as well as other identities) of minorities.42 The indi-

vidual character of the rights is, however, retained and reinforced by the explicit 

right of minority members to choose to exercise their right either individually or 

in community with others.43

The Declaration provides that: ‘No disadvantage shall result for any person 

belonging to a minority as the consequence of the exercise or non-exercise of the 

rights’ in the Declaration.44 However, it is not made clear if it is the state that may 

not cause such disadvantage to any person, or if also the minority group itself may 

not disadvantage the individual for his choice. (Indeed, if the state permits the 

group to cause such disadvantage, it is the state itself that is responsible for the 

infringement, as will be seen in Chapter 3.)

One further step in recognition of group rights over individual rights is evident 

in an evolving category of international human rights documents regarding rights 

of indigenous peoples (a category that includes some, but not all, religious minori-

ties). The newly adopted UN Declaration on the Rights of Indigenous Peoples45 

differs markedly from existing UN instruments in that it is worded in the language 

of group rights.46 The inherent problems of this approach are implicit in Article 34, 

which declares that ‘[i]ndigenous peoples have the right to promote, develop and 

maintain their institutional structures and their distinctive customs, spirituality, 

traditions, procedures, practices and, in the cases where they exist, juridical sys-

tems or customs, in accordance with international human rights standards.’

Thornberry, refl ecting on the Draft Declaration,47 suggested that, despite oppo-

sition from some representatives of indigenous peoples, both the collective right to 

indigenous juridical procedures, and its qualifi cation, to adherence to human 

rights, should be retained in the Declaration. He suggested that a balance should 

be sought between individual and collective rights.48 This is a problematic solution, 

as it is not clear who will decide on the balance of rights, and it gives no coherent 

reason as to why some individuals, but not others, must forsake their rights to the 

group. Indeed, the Declaration, which retained this right from the proposed dec-

laration, was not uncontroversial, passing by an overwhelming majority, but 

against the votes of Canada, Australia, New Zealand and the United States.

Similarly, the Proposed American Declaration on the Rights of Indigenous 

Peoples49, 50 declares that indigenous law shall be recognized as a part of the states’ 

legal system,51 that indigenous peoples have the right to maintain and reinforce 

their indigenous legal systems and apply them to matters within their communities,52 

and that procedures concerning indigenous peoples shall include observance of 

indigenous law and custom.53

However, indigenous juridical customs, many of them religious, may stand in con-

fl ict with human rights norms. A right to a legal system is a group right, and hence 

it is in potential confl ict with rights of individuals within the group. While Article 43 

of the UN Declaration on the Rights of Indigenous Peoples guarantees the rights 

recognized in the Declaration equally to male and female indigenous individuals, 

it ignores the possibility that the rights enumerated in the Declaration itself, such 
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as an indigenous juridical system, may operate in a manner discriminatory to 

members of the group. The Proposed American Declaration too ignores altogether 

the possibility of gender discrimination within indigenous law and custom.

1.6 Regional instruments

The right to freedom of religion is also recognized in major regional human rights 

instruments. Differences between formulations of the right in these documents 

indicate different perceptions of this right as a right of individuals or of groups and 

of its place in the state.

1.6.1 The Americas

The regional American approach to human rights is consistently one of individual, 

rather than group, protection.54 It is also the approach of various Latin-American 

constitutions.55 It stems from a view that, as immigrant-absorbing countries, rights 

are granted to immigrants on the premise of their assimilation into society as a 

whole and not as separate groups.56 However, as mentioned earlier, in stark con-

trast to this approach, the Proposed American Declaration on the Rights of 

Indigenous Peoples is one of the most group rights-oriented documents.

The American Convention on Human Rights protects religious freedom57 as a 

right of the individual, offering particularly broad protection to the right of the indi-

vidual to dissent from the group. This is done both by specifi c mention of the right to 

disseminate one’s religion or belief,58 and by adding to the right to change one’s reli-

gious belief the prohibition of any restrictions on this right.59 This would prohibit laws 

that place restrictions on proselytizing, which impair the right to change religion.60

1.6.2 Africa

The African Charter on Human Rights and Peoples’ Rights61 includes, in Article 8, 

the right to freedom of religion.62 While other regional instruments allow the right 

to be qualifi ed in certain conditions, the African Charter is the only such instru-

ment to allow the right to be qualifi ed under such a broad condition as ‘subject to 

law and order’. The reason for this qualifi cation in the African Charter was the 

insistence of the Islamic signatory states, to which this qualifi cation was important.63 

This gives considerable scope to the state to restrict religious freedom. However, 

it does not mean that Article 8 cannot be effectual. For instance, the African 

Human Rights Commission found Zaire in violation of Article 8 in its harassment 

of Jehovah’s Witnesses without proof that the practice of their religion ‘threatens 

law and order’.64

1.6.3 Europe

In Europe, two main regional legal frameworks exist that protect human rights: 

that of the Council of Europe, through the European Convention for the Protection 
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of Human Rights and Fundamental Freedoms,65 and that of the European Union, 

within its competence, in relation to member states of the EU and the EU itself. 

As well, there exist the non-legal instruments of the Conference on Security and 

Cooperation in Europe.

The European Convention guarantees a right of religious freedom in Article 9.66 

A right to equality in protection of religious freedom is granted in Article 14.67 

It is not a general prohibition of discrimination on grounds of religion, but is 

limited to discrimination regarding Convention rights. A general prohibition on 

discrimination on any right in law is included only in Protocol 12 Article 1 to the 

Convention.68

Importantly, during the Cold War era,69 the 1975 Final Act of the Conference 

on Security and Cooperation in Europe,70 a non-legally binding instrument, pro-

vided that the participating states will recognize and respect the freedom of the 

individual to profess and practice, alone or in community with others, religion or 

belief. The later 1989 Concluding Document of the Vienna Follow-up Meeting of 

Representatives of the Participating States of the Conference on Security and 

Co-operation in Europe71 referred specifi cally to the rights of religious communi-

ties in Principle 16.

The later Document of the Copenhagen Meeting of the Conference on the 

Human Dimension of the Conference on Security and Cooperation in Europe 

(1990) guarantees an individually formulated right to freedom of thought, con-

science and belief.72 However, Part IV recognizes rights of national minorities, 

including the rights to religious identity, maintenance of religious institutions, and 

the right to profess and practice their religion.73 Here religious rights, even the 

right to profess and practice religion, are directly accorded to the group. 

Furthermore, participating states are required to create conditions for promotion 

of the religious (as well as ethnic, cultural and linguistic) identity.74 The right to 

religious identity is accorded to the national minorities, while no separate mention 

is made of religious minorities. Religion is seen only as one of the defi ning charac-

teristics of the national group. Identifi cation as a member of the national minority 

is left to the individual’s choice.75 However, no mention is made of the rights of an 

individual who chooses to be part of the group, but would like to opt out of some 

of the group’s actions. (The importance of such a possibility will become apparent 

in the substantive discussions which follow, for instance, of women within religious 

communities in Chapter 4.)

The Council of Europe Framework Convention for the Protection of National 

Minorities76 similarly recognizes religion only as a component of national minor-

ity identity,77 and not as a group identity on its own. It too protects the choice of 

the individual, whether or not to be part of the minority, without suffering disad-

vantage as a result of this choice.78 This, again, is an ‘all or nothing’ choice. No 

protection is given for an individual’s choice to be considered part of a minority 

for some purposes, but not for others.

The European Union has progressively adopted treaty provisions that protect 

religious freedom. The Treaty Establishing the European Union, as amended by 

the Nice Treaty79 includes a provision concerning discrimination, whereby within 
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its competence, the European Union may take appropriate action to combat dis-

crimination based on religion or belief (among other grounds).80

The negotiations on the Draft Treaty Establishing a Constitution for Europe81 

exposed deep divisions regarding the inclusion of a mention of Christianity, mostly 

between Catholic states such as Poland, which demanded it, and secular states 

such as France, which opposed it. In the end no mention was made of Christianity, 

the Preamble referring only to the ‘spiritual and moral heritage’ of the European 

Union. The proposed constitutional treaty came to an abortive end, but the 

Lisbon Treaty82 which replaced it similarly mentions the ‘cultural, religious and 

humanist inheritance of Europe’.

Planned as a comprehensive human rights convention for the Union, the Charter 

of Fundamental Rights of the European Union has received the legal status of a 

treaty with the entry into force of the Lisbon Treaty. It includes the right to free-

dom of thought, conscience and religion,83 a general non-discrimination provision 

on grounds which include religion84, and a provision that ‘the Union shall respect 

cultural, religious and linguistic diversity’.85

A right related to religion, the right to marry and found a family,86 is made 

subordinate to national legislation. Although subordination to national legislation 

is not exclusive to rights concerning religion,87 it is notable that such deference to 

national law is present regarding family life, seen as a deeply cultural choice, 

which religion underlies. Thus, even this new international document shows def-

erence to member states, precisely in those areas that religion underlies. An 

investigation of the rights of religious freedom of the individual vis-à-vis the group 

is thus as important as ever.

Protection of religious freedom in international law has shifted from group pro-

tection to individual right. It now shows signs of shifting to incorporation of aspects 

of a group right, this study will show next why the conception of religious freedom 

should remain one of an individual right. The discussion in the chapters ahead 

will show why this move should cause concern, and why the conception of reli-

gious freedom should remain one of an individual right.
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2 Why is there a right to 
freedom of religion?

2.1 Introduction

It is my purpose in this book to explain how international law should interpret the 

right to freedom of religion or belief, and how it should protect this right. The right 

to freedom of religion or belief should be understood and protected, fi rst and fore-

most, as an individual right and only in furtherance of individual rights should it be 

protected as a group right. In this chapter this argument is based on a theoretical 

analysis of the right. The following chapters will argue for a coherent interpretation 

of international law based on the principles introduced in this chapter.

Other themes emerge throughout the discussion, in particular the meaning of 

religion and its role in society and in individual life is culture-specifi c. More than 

the subjects of other human rights, such as ‘torture’ (Universal Declaration of 

Human Rights [UDHR], Article 5) or ‘slavery’ (UDHR, Article 4), ‘religion’ is a 

concept defi ned by the culture to which it belongs. This concept loses much of its 

meaning outside its cultural context. Therefore, more than other human rights, 

freedom of religion can be interpreted differently by different cultures. Indeed, the 

different interpretations of this right were evident during the drafting of the article 

guaranteeing its protection in the Universal Declaration.1

According legitimacy to disparate policies regarding freedom of religion, as well as 

other rights, is at the centre of the debate between adopting a cultural approach to 

human rights or a universalist approach to human rights2. However, relativistic inter-

pretations of the right to freedom of religion are intrinsically problematic,3 as claims 

to such an interpretation of this right often clash with the rights of individuals, includ-

ing those of women, children and dissenters, as will be illustrated in later chapters.

The law on freedom of religion must be interpreted in light of the unique role 

religion plays as a source of authority independent of and competing with state 

authority. Historically, of course, the process was the opposite one: it was the secu-

lar state that was set up as a rival source of power to religion through the mechanism 

of separation of state from church. Because of this, religion occupies a place in law 

distinct from other civic organizations, and guaranteeing its freedom is a more 

complex legal matter than ensuring other freedoms.

A state might deal with religion as a competing source of authority in one of 

two ways: on the one hand, it may view religion as a threat to itself, one that 
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must be curtailed; on the other hand, it may co-opt religion for its own needs. 

History provides numerous examples of both these processes.4 Religion may serve 

an important part in the formation of national identity and cohesiveness, and, 

indeed, may underwrite nationalism. This continuing struggle and engagement 

of religion and state is refl ected, in different ways, in almost all modern 

constitutions.5

This chapter explores the justifi cations of religious freedom. Understanding the 

reasons for the recognition of freedom of religion as a human right is necessary for 

the resolution of legal confl icts surrounding the application of this right. First, the 

difference between a group right and an individual right is explained (section 2.2). 

I argue that the dual nature of the right to religious freedom creates a tension 

between liberty and equality, a tension that is manifested in the legal protection 

accorded to this right (section 2.3). I then examine the reasons given in liberal 

theory for protecting religious freedom in order to fi nd which interpretation of the 

right to religious freedom they support. I examine the concept of liberal religious 

neutrality and the claim that this concept is not, in fact, neutral between religious 

and non-religious doctrines, and may confl ict with how some religions view their 

own role and that of the state (section 2.4). The different reasons offered for pro-

motion of religious freedom are reviewed, focusing on approaches which centre 

on the individual’s relationship to community and culture (section 2.5). These 

are contrasted with views of religious freedom espoused by religions themselves 

(section 2.6). In view of the tensions inherent in the different conceptions of the 

right to religious freedom, I consider the problem of applying liberal theory to 

legal protection of religious freedom regarding two issues: the treatment of anti-

democratic religious parties and the legitimacy of the use of religious reasons for 

legislation (section 2.7). This chapter concludes that religious freedom can only be 

an individual right, but exposes the diffi culties that must be overcome in such an 

approach because of the group aspects of this right.

2.2 Can freedom of religion be a group right?

In this section, it is argued that religious freedom can only be an individual right, 

because rights, as such, cannot be attributed to groups. Rights are limits on a col-

lective goal. Group power over individuals, like state power over individuals, may 

be justifi ed in certain cases by other reasons, but not by assertion of rights. The 

exercise of rights depends on recognizable decisions by autonomous individuals. 

There is no one obvious way to recognize group members and identify legitimate 

processes of decision making. Saying that what will be recognized is whatever the 

group decides concerning its membership and procedures is not helpful, being 

nothing more than circular reasoning. Rights cannot be said to belong to groups 

because there is no undisputed way in which the bearer of the right (the group) 

may exercise the right. It is argued alternatively, and shown in the following 

chapters, that even if rights, including religious freedom, can be attributed to 

groups, rights of groups to religious freedom should not be allowed to override 

individual rights.
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2.2.1 What would a group right be?

To understand how a group right to religious freedom could be conceived, we 

should fi rst clarify what such a right is not: it is not an aggregate of individual 

rights, even individual rights that are exercised communally. Religion is a case in 

point. Religion is a social institution, and its practice implies the existence of more 

than one participant. A single person may hold a belief, but not a religion. 

Therefore, one may think that the right to freedom of religion is a group right 

(even if the right of freedom of belief is an individual right).

However, this conclusion is based on a faulty understanding of the distinction 

between an individual right and a group right. The mere fact that more than one 

person is needed for the exercise of a given right is not a suffi cient condition for 

making that right a group right. Thus, freedom of association is an individual 

right, although it cannot be practised alone. Freedom of expression is an individ-

ual right, although it, too, cannot be meaningfully practiced alone. The speaker 

needs an audience, as the worshipper needs his co-religionists, but the respective 

rights to express and to worship are theirs as individuals.

The concept of a group right must mean something more: it must mean a 

right of the group as such. A group right would supervene on the rights of 

individuals but would not be reducible to an aggregate of individual rights (  just 

as water is wet, but the molecules of which it is comprised are not). An obvious 

example of a group right is a right of the group that, by its nature, must override 

the rights of the group’s individual members. For instance, a group could have 

a right to a legal system with jurisdiction over internal legal disputes.6 A legal 

system, in order to operate, must override the freedoms of its litigants in that 

they must accept its verdict. The right to a legal system is properly a right of the 

group, not reducible to rights of individuals within it. So it is these types of right, 

rights that belong to the group as a whole and whose exercise may impact indi-

viduals within the group, that must be justifi ed by those arguing for recognition of 

group rights.

However, while such putative rights might be accorded to groups by states 

or international law, there is no justifi cation for considering them to be rights as 

such. As Waldron points out: ‘[i]f the whole point of rights for individuals is 

to place limits on the pursuit of some communal goal, it will hardly do to charac-

terize that goal as a community right which may then confl ict with, and possibly 

override, the rights of individuals.’7 Rights are promoted as a way to counter 

the defects of utilitarianism,8 but giving the group the power to exercise rights, 

necessarily overriding individual choices, is itself utilitarian. It would be absurd to 

set up rights as a response to a communal goal, and then defi ne the communal 

goal as a right.

Indeed, as Sieghart warned,9 rights given to ‘a people’ are given to an abstrac-

tion. Rights given to abstractions (like ‘the state’ or ‘the true faith’) encompass a 

danger that they will be used as a pretext for violation of human rights. Sieghart’s 

pertinent concern was that individual rights should never become subservient to 

the rights of individual people.
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2.2.2 How to identify a group

The concept of group rights also creates a problem of recognition. In order to 

recognize a group right we must have a rule for identifying group membership, 

and a rule for identifying the legitimate decision-making process for exercising this 

right.10

2.2.2.1 Self-identifi cation

A seemingly straightforward solution is to make self-identifi cation the criterion for 

membership of the group. The UN Committee on the Elimination of All Forms 

of Racial Discrimination11 stated that identifi cation of individuals as members of 

racial or ethnic groups shall be based on self-identifi cation. This might seem to be 

an equally applicable criterion for defi ning membership of religious groups. There 

is however an important difference between race and religion. Religious groups 

often claim as part of their doctrine the defi ning criteria of membership.12 Indeed, 

religious doctrine creates the group in the fi rst place. Thus, this is a controversial 

solution to the question of defi ning membership of a religious group.13 If a legal 

criterion of self-identifi cation is accepted, then acceptance of religious freedom as 

an individual right over group rights is necessarily implied.

2.2.2.2 Identifi cation by the group

A different possible principle is that of defi nition of the group by the group itself. 

Such an approach was taken by the US Supreme Court in Santa Clara Pueblo v. 

Martinez14 (relating to a tribal rather than religious group). The Supreme Court 

decided that a Federal Court had no authority to intervene in the decision of the 

Pueblo, pursuant to its Membership Ordinance, which discriminated against 

women, granting membership to children of a Santa Claran father and a non-

tribe mother, but not to children of a Santa Claran mother and a non-tribe father. 

The principled argument behind the case, as given by the fi rst instance District 

Court, was that the membership rules were ‘no more or less than a mechanism of 

social … self-defi nition … basic to the tribe’s survival as a cultural and economic 

entity’.15 The Court asserted that ‘the equal protection guarantee … should not be 

construed in a manner which would require or authorize this Court to determine 

which traditional values will promote cultural survival… [S]uch a determination 

should be made by the people of Santa Clara; not only because they can best 

decide what values are important, … [but because] to abrogate tribal decisions, 

particularly in the delicate area of membership … is to destroy cultural identity 

under the guise of saving it.’16

The District Court, and eventually the Supreme Court, which affi rmed its deci-

sion, upheld the discriminatory tribal decision. A comparable decision of state or 

federal authorities would have been viewed as discriminatory and would not have 

been upheld. Thus, a principle recognizing an unrestricted group right to defi ni-

tion of its membership has unacceptable consequences: by means of its self-defi nition, 
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the group can infringe the recognized human rights of members. In this case a 

recognized right to equality between the sexes was infringed.

2.2.2.3 Objective identifi cation

A third approach to the defi nition of group membership is one of external defi ni-

tion by means of objective criteria. This approach was used by the UN Human 

Rights Committee [HRC] in its Lovelace17 decision. Sandra Lovelace was born and 

registered as ‘Maliseet Indian’ but had lost her rights and status as an Indian after 

having married a non-Indian, in accordance with section 12(1)(b) of Canada’s 

Indian Act. She claimed her rights to membership of an ethnic and linguistic 

minority under Article 27 of the ICCPR were infringed.

The Committee decided that ‘[p]ersons who are born and brought up on a 

reserve who have kept ties with their community and wish to maintain these ties 

must normally be considered as belonging to that minority within the meaning of 

the Covenant. Since Sandra Lovelace is ethnically a Maliseet Indian and has only 

been absent from her home reserve for a few years during the existence of her mar-

riage, she is, in the opinion of the Committee, entitled to be regarded as “belonging” 

to this minority and to claim the benefi ts of Article 27 of the Covenant.’18

Thus, the HRC chose to defi ne membership of a group, for the purposes of 

Article 27, not according to the group’s defi nition and not according to self-defi nition 

but according to what the Committee saw as objective criteria. Of course, such 

‘objective’ criteria could also be subject to controversy. Such criteria are particu-

larly controversial when defi ning a religious group. A religion, by its nature, is 

always defi ned from within. Any imposition of external criteria can itself be per-

ceived as an infringement of religious freedom.

Thus, even the preliminary step of deciding who belongs to a group is highly 

controversial and open to manipulation, an unsure platform upon which rights 

can be distributed.

How to recognize legitimate decisions of the group for exercising its right to 

religious freedom is also problematic. McDonald suggests19 a rule on decision 

making according to which group rights can only be exercised through group 

decision making. This suggestion is unhelpful: it is not clear how to defi ne the 

members who may or may not consider themselves part of the group against the 

group’s rules, or who disagree with its process of decision making.20 If there is no 

recognized legitimate way for a group to exercise its rights, this casts doubt on the 

possibility of recognizing group rights at all.

But if we do not recognize group rights, including religious group rights, are we 

not being inconsistent? Can one deny the acceptability of group rights without 

rejecting the legitimacy of states?21 The state itself, according to this argument, 

exercises collective rights, rights that may override individual liberties (such as 

through the powers of the criminal justice system). However, this argument for 

group rights must be rejected. Historically, rights were defi ned as rights of the 

citizens against the state. The liberal concept of rights was developed primarily as 

a defence of the individual against the exercise of state power.22 State sovereignty 
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and the justifi cation of the state’s legitimacy in wielding power against its citizens 

are not rights-based.23 While the concept of rights has been broadened (for 

instance, to rights against private actors), using it to mean the exact opposite of its 

original meaning renders it void of any meaning at all.

2.2.3 Can group rights ever be recognized?

In view of such objections to the possibility of recognition of group rights, can 

group rights ever be recognized? It has been suggested by some writers that some 

concerns of groups are not addressed by the classic formulations of human rights 

and therefore merit recognition as group rights. Nettheim24 identifi es land owner-

ship, cultural identity and socio-economic disadvantage as concerns of groups 

meriting group rights protection, with which international law has started to 

engage.25 These could have relevance to religious freedom.

A number of bases advocated for advancing group rights merit closer examina-

tion. As will be seen, these arguments, in general, are not necessarily inconsistent 

with the argument advanced in this study, that a group right to religious freedom 

should not be recognized except as a right derivative of individual rights and 

never paramount to them. Crucially, these arguments and the examples given 

to support them support recognition of external group rights directed against 

the state. At the core of the demands for religious group rights, however, are 

internal group rights, directed against individuals within the group. In such 

cases, I argue and show that these arguments cannot justify recognition of group 

rights.

2.2.3.1 Historical considerations

Rectifi cation of historical wrongs is one consideration that may be taken into 

account when interpreting and according rights such equality as religious free-

dom. In cases based on historical justifi cations, it can be argued that the right in 

question can only be accorded to the wronged group. An important manifestation 

of a group right is the communal right to land. This could be a right to ownership 

but could also be a right to spiritual use, particularly relevant to the discussion of 

religious freedom. Kingsbury26 criticizes the US Supreme Court decision in Lyng 

v. Northwest Indian Cemetery Protective Association,27 in which a claim by Native 

Americans that a road built on public land would breach their religious freedom 

to meditate in this traditional religious area was rejected. The group’s religious 

freedom, just like the religious freedom of anyone else, was deemed by the Court 

not to extend to control of public lands. Kingsbury argues that the historical loss 

of control of Indian lands should have been seen as a relevant factor leading to 

recognition of the Native Americans’ right. Such a right based on historical con-

siderations can only be attributed to a community, not an individual. But this is a 

community right against a state, and thus presents no confl ict with the rights of 

individuals within the community. Therefore, it can be accepted even alongside 

the thesis advanced in this work.



 

Why is there a right to freedom of religion? 29

2.2.3.2 Community survival

A further justifi cation for recognition of group rights in certain cases is that other-

wise the community will assimilate and cease to exist. Indeed, this reason was 

mentioned by the US court in Santa Clara Pueblo v. Martinez,28 discussed in section 

2.2.2.2, for preferring the rights accorded by law to the group over gender equal-

ity. Kingsbury29 argues that domestic courts should allow group rights that cause 

discrimination on the basis of gender when dealing with small indigenous groups 

departing from the universal arrangement (as Navajo in the USA), but not allow 

them for one of a number of major groups in a state based on a plurality of cus-

tomary law systems (as in Tanzania). I fi nd this distinction incoherent. Individuals’ 

rights (in this case, women’s rights) within the group should not be more or less 

important depending on the position of the group within the state. Women (or, 

indeed, other individuals whose rights require legal protection) should not have to 

pay the price, that is sacrifi ce their individual rights, for cultural survival of the 

group. The justifi cation of community survival is relevant also to religious free-

dom. Religious law and the religious legal system are often claimed to be essential 

to the survival of the religion in question. Indeed, they are an inherent component 

of some religions. The counterargument that this justifi cation should not override 

individual rights would also apply to religious groups. Religious legal systems, as 

will be seen throughout this study, especially in Chapters 4 and 6 (regarding, 

respectively, the rights of women and dissenting speech), often do not adhere to 

internationally accepted human rights norms.

2.2.3.3 Cultural interpretation of rights

Another defi ciency of recognized rights in human rights instruments, it has been 

argued, is that they exclude different, especially non-Western, cultural interpreta-

tions of concepts used. A suggested solution has been to interpret existing rights 

within a cultural context, thus effectively recognizing group rights. In Hopu and 

Bessert v. France,30 the Human Rights Committee accepted that the rights to family 

and privacy of Tahitians were violated when the French government allowed the 

building of a hotel over an ancient Polynesian grave. This was so even though the 

authors of the communication were not direct relatives of those buried. Thus, in 

effect, a communal right over the use of the land was recognized as part of the 

right to respect for family life.

This reading of Covenant rights as according communal rights creates a 

right against the state, not against individuals within the community. This type 

of recognition of group rights is not, in any way, incompatible with the thesis of 

this work, namely that there are no group rights to religious freedom which 

can trump individual rights. However, in other cases in which a cultural context 

interpretation would cause group rights to become paramount to individual rights, 

the criticism would be the same as that raised previously. Such a defi nition of 

rights would merely transfer power over individuals from the state to other groups, 

whose use of power is not checked by the human rights obligations which states 

are obligated to uphold. There is a danger that rights to family and to privacy, 
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for example, would be interpreted as allowing the group to exclude state interven-

tion which protects the rights of weaker members of the group. Under the thesis 

advanced in this work, such an interpretation must be avoided.

2.2.3.4  Protection of the rights of individual members of minorities is not suffi cient 

for the special protection needed for minorities

Leuprecht31 argues that particular rights beyond the rights of individuals, includ-

ing administrative autonomy and special forms of participation in public decision 

making, are needed to protect minorities. These, indeed, would be paradigmatic 

group rights. Applied to religious groups, such rights would give the religious group 

an enhanced position in the law-making sphere, either over its own members or in 

the formation of law over all citizens. As will be demonstrated in this study, such 

rights unavoidably confl ict with individual rights. Administrative autonomy (such 

as over marriage and divorce) will be seen in this study (Chapters 3 and 4) to affect 

adversely individual rights, particularly the rights of dissenting groups within the 

religions recognized by the state, and in the case of some major religions will affect 

adversely the rights of women. According special forms of participation in public 

decision making to religions, other than through the general democratic process, 

will also be seen to be problematic, potentially breaching the human rights of indi-

viduals (see the discussion of abortion legislation in Chapter 4).

Waldron suggests a solution, according to which group rights may be asserted 

externally (against claims from outside the group) but not internally (when there is 

a direct confl ict between group and individual).32 This solution must be faulted for 

pragmatic reasons. While Waldron’s approach may have use regarding other 

rights, it is especially unsatisfactory in the context of religious freedom in which a 

large part of the group’s demands is directed internally. Religions, by defi nition, 

mostly address themselves and their precepts to their members. Recognizing reli-

gious group rights except when directed internally takes out a large part of what 

having a group right means for religious groups. The position of religious groups 

can be contrasted with that of other groups, such as racial or ethnic groups. 

Precepts directing how members must behave are not an inherent part of racial or 

ethnic groups, but are part and parcel of religious groups.

The suggestion of limiting recognition of group rights to external rights would 

solve some of the problems associated with group rights. However, even if a com-

promise recognizing externally directed group rights is be a useful solution for 

recognizing the rights of other groups, it is certainly not so for religious groups. As 

will be seen in the cases examined in this study, individual and group rights were 

in sharp confl ict, a confl ict which must be coherently resolved by giving para-

mountcy to individual rights.

The uneasy basis for group rights in general, and for religious group rights in 

particular is evident also in international law, as will become apparent in this 

study. Although some mention of collective rights appears in international legal 

documents, this has been done without satisfactory theoretical debate as to the 

existence and meaning of the concept of collective rights prior to their inclusion.
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The concept of a group right is diffi cult to justify. This is because the concept of 

a group right is antithetical to the idea of rights as a limit to collective power. The 

means of recognizing the group and its legitimate decisions are undecidable. Even 

if the concept of a group right has been recognized in international law, it applica-

tion regarding religious freedom is incoherent and raises unique problems and 

confl icts which must be addressed and will be addressed in this work.

2.3 Freedom of religion: between liberty and equality

Religious freedom is a unique right, a double-sided right based on two aspects of 

religion: one conception of religion for the purposes of this right stresses the 

expressive activity of belief, criticism and inquiry. This derives from an individual-

ist perception of religion, which relates to the liberal view, and entails freedom of 

religion. The second conception of religion, related to a communitarian view, 

stresses the identity aspect of religion. This entails equality between religions, and 

relates religion to groups, although equality is not necessarily thereby conceived of 

as a group right.33 The conception, and protection, of religion as an attribute that 

marks membership of a group is becoming ever more prevalent in international 

human rights law and discourse.

Religion is both similar to, and different from, other characteristics that defi ne 

groups. The similarities between religion and other group-defi ning characteristics, 

such as race, are highlighted by those who wish to accord them similar protection,34 

whether in national or international law. One difference between race and reli-

gion is obvious. While race is immutable, religion is not. In fact, one of the 

justifi cations given for upholding a right to religion freedom is to enable everyone 

who wishes to do so to change their religion. The right to do this is legally pro-

tected in international law.35 But the mutability of religion does not mean religious 

affi liation is less deserving of legal protection than immutable characteristics. 

A person’s right to change religion is protected, but so is his right to keep his reli-

gion. Religion is as much a part of identity, of personhood, as race or nationality.

Freedom of religion is unique. There is no correlative right regarding race or 

nationality. It is not possible to choose race, and there generally is no right to choose 

nationality, but there is a right to choose religion or belief. Religion is both a subject 

of liberty (like freedom of speech), and a subject of equality, a characteristic of the 

individual which merits the protection of the law (like gender, race or nationality). 

One can be of a certain race and be entitled to protection from discrimination 

based on race, just as one can be of a certain religion and be entitled to protection 

from discrimination based on religion. But it is meaningless to speak of ‘freedom of 

race’, while it is meaningful to protect freedom of religion. This is because religion 

is not only an identity. It is also an activity of thought, criticism and speech, an 

activity that merits protection in its robust and open manifestations.

Because religious freedom has two equally important aspects, religion as key to 

critical thought and religion as identity, both liberal and communitarian theories 

may offer important insights in their perceptions of religion. On this duality, 

the right to religious freedom should be constructed. This dual conception has 
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important implications in current legal debate. These can be seen clearly in two 

examples of importance in international law: the prohibition of incitement to reli-

gious hatred and the prohibition of discrimination.

2.3.1 Liberty or equality: prohibition of incitement

The unique treatment accorded to religion, stemming from the tension between 

religious equality and religious liberty, can be seen in the framing of international 

law provisions prohibiting hatred and incitement. The argument in support of 

prohibition of incitement to religious hatred highlights the group-identity aspect 

of religion and frames the right in terms of equality of religions. A member of a 

religion cannot effectively exercise his right to be treated as a citizen equal to mem-

bers of other religions in the public place if his religion is constantly denigrated 

and vilifi ed. The only way to guarantee such equality is by prohibition of, at least, 

the most injurious religious hate speech.

The argument against such prohibition highlights the individual-inquisitive-

expressive aspect of religion: since freedom of religion is about questioning and 

defending beliefs, doctrines and ideas, a robust exchange of ideas, even one which 

some people may fi nd insulting or injurious, is important for society. The right to 

call non-believers infi dels who will burn in hell, for example, is as integral to reli-

gious freedom as any other part of this right. Curtailing such religious debate would 

arguably infringe the right to free religious expression, an important component of 

religious freedom.

International law (like domestic legal systems) exemplifi es both conceptions: 

that which treats religion like all other group characteristics on which incitement 

can be based, and that which sees religion as different from all other group char-

acteristics. The International Covenant on Civil and Political Rights makes no 

distinction in its provision on incitement between religious hatred and racial 

hatred. Article 20(2) mandates that: ‘[a]ny advocacy of national, racial or religious 

hatred that constitutes incitement to discrimination, hostility or violence shall be 

prohibited by law.’ Likewise, the Proposal for a European Union Framework 

Decision on Combating Racism and Xenophobia36 does not deal differently with 

race and religion. It defi nes ‘racism and xenophobia’, which its provisions pro-

hibit, as ‘the belief in race, colour, descent, religion or belief, national or ethnic 

origin as a factor in determining aversion to individuals or groups’.37

However, the International Convention on the Elimination of All Forms of 

Racial Discrimination [CERD],38 which deals with discrimination on the grounds 

of race, colour, descent, or national or ethnic origin, but not religion, has a much 

broader provision mandating that states prohibit acts and organizations promot-

ing incitement and theories of superiority (Article 4).39 While a ban on organizations 

advocating theories of racial superiority is deemed acceptable under CERD, such 

a ban on religious organizations and theories is not. Indeed, a ban on religious 

theories that claim superiority over other religions or beliefs may contravene the 

right to religious freedom. Many religions claim to be the one true religion, claim-

ing superiority over other religions which are false (as indeed atheism claims that 
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all religions are false). Such claims may be of core doctrinal importance to their 

believers. Why is there such a distinction between religion and race? The distinc-

tion seems to relate again to the analysis of religion as idea rather than identity. 

Religion is seen as a collection of ideas while a race is seen as a collection of people. 

It is acceptable to vilify ideas, not to vilify people, as vilifying people infringes upon 

their right to equality. But of course religions are both collections of ideas and of 

people. There is nothing wrong with claiming superiority of one doctrine over 

another, but much wrong with holding people who belong to one religious group 

to be better than others. International law might attempt to separate those two 

aspects, but, in practice, the difference between the two will not be so clear.

This is a problem not only of international law, but of domestic law as well, 

especially as state parties to the conventions mentioned above are obliged to 

implement their provisions. The debate over the dual character of religion was 

refl ected in the controversy in the United Kingdom regarding a legal amendment 

to broaden the existing prohibition on incitement to racial hatred to cover reli-

gious hatred as well. Initially the amendment proposed by the government was 

not approved by Parliament, and the law passed by Parliament, the Anti-

Terrorism, Crime and Security Act 2001, did not include this proposed 

controversial measure.40 The government re-introduced the measure in Section 

119 of the Serious Organised Crime and Police Bill, and by the Racial and 

Religious Hatred Act 2006 broadened the offence of incitement to racial 

hatred under the Race Relations Act 1965 and Part III of the Public Order 

Act 1986 to cover religious hatred (Section 29B).41 Thus, it is the duality of the 

right to religious freedom, although it has not been so perceived, which causes 

diffi culty in addressing religious incitement. The issue of incitement will be revis-

ited in Chapter 6, where an approach to this offence will be suggested, based on 

this analysis.

2.3.2  Group or individual: implementation of 
religious equality

A dual perception of religion, as giving rise to a group right or to an individual 

right, can be seen in another example, namely the way international human rights 

law interprets the right to non-discrimination on the basis of religion. The right to 

equality, or non-discrimination, on the grounds of religion is complementary to 

the right to freedom of religion. Without it the right to freedom of religion is worth 

little. Currently non-discrimination on the grounds of religion is becoming the 

focus of religious rights in international law.42 The right to non-discrimination 

based on religion in international law is drafted similarly to those based on race, 

nationality or gender.43 Religion is seen as a subject of the universal prescription 

of equal treatment, like other characteristics whose bearers merit the same protec-

tion. The right not to be discriminated against on religious grounds is generally 

framed as an individual right in international law.44 Every person has the right to 

be treated equally to others regardless of their religion. The claim of each indi-

vidual to equality is to be assessed independently of the claims of other individuals 
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who belong to the same or other groups. This is the approach that arises from the 

liberal interpretation of the right to religious freedom.

From a point of view that examines the effect of equality on society, especially 

a society in religious confl ict, other considerations may be raised. A unique 

provision45 in the EU Directive on Equal Treatment pertaining to Northern 

Ireland (the only state-specifi c provision of this Directive) allows differential treat-

ment in recruitment to police and teaching positions to redress religious imbalance, 

as specifi ed by national legislation.46 In this case, the parties agreed to sacrifi ce 

equality of religion as an individual right in order to achieve equality between 

religious groups (Catholics and Protestants). Under this provision a qualifi ed indi-

vidual may be treated unjustly and less favourably based solely on his religion. Of 

course, this measure is intended to achieve a worthwhile cause – an end to historic 

confl ict and a just peace between religious communities, in which policing and 

education are key issues. In one sense, this furthers equality. Members of both 

religious communities must feel equal to each other, and feel that they are treated 

equally, especially in their ability to infl uence their co-religious society through 

education and access to implementation of government policy (in this case through 

policing). In its individual sense, equality is sacrifi ced in order to achieve group 

equality.

Such an exception in a human rights document raises complicated questions. 

Confl ict between religious groups is not unique to Northern Ireland. When, if at 

all, is it legitimate for international law to substitute a group-equality approach for 

an individual-equality one? It was precisely prevention of religious confl ict that set 

in motion the movement to recognition of a principle of religious freedom in 

Enlightenment liberalism.47 But a return to group-based equality can jeopardize 

our protection of individual rights. The important theoretical debate over the dual 

conception of religious freedom has, therefore, very practical legal implications. 

The tension between individual and group demands in the application of this right 

must be addressed by any legal system which accords this right. This is true for 

domestic legal systems and for international law.

As exemplifi ed in this section, the right to religious freedom, more than other 

recognized human rights, is one that sees the individual and the group at odds. 

Theories which have tried to defi ne and justify this right were confronted with the 

need to address the two competing aspects of this right. How they have fared is 

discussed in the following section.

2.4 Religious freedom in liberal political theory

An understanding of how the right to freedom of religion should be interpreted 

can be gained by analysing the different rationales for the right advanced by the 

political theories which were infl uential in developing our current understanding 

of this right. A principle of religious tolerance was not unrecognized in ancient 

cultures.48 It is neither a modern nor a Western phenomenon. Thus, it has been 

suggested, that Ashoka’s Rock Edicts, dating from the 3rd century BC, aimed at 

resolving the confl ict between Brahmanism and Buddhism, were the fi rst laws to 
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recognize the principle of religious toleration.49 The edicts embody the Buddhist 

spirit of toleration, which has its origins in Hinduism, a religion in which no one 

view is held as the one true view.50 The Jewish tradition, too, has accorded an 

important role to tolerance of others. In the Bible, the Noachide Covenant sets 

basic moral rules for non-Jews,51 thus accepting the morality of those who are not 

Jewish as long as they adhere to a basic moral code not related to a particular 

belief.

2.4.1 Justifi cations for religious freedom in liberal thought

While other and earlier philosophies embodied a principle of religious toleration, 

the idea of religious freedom as a right is most developed in liberal thought. It was 

fi rst articulated under liberal philosophy as part of a set of rights. It is therefore 

especially relevant to understand the justifi cations for a right to religious freedom in 

liberal theory, and hence how this right should be coherently interpreted in law.

The idea of freedom of religion was an important force in the formation of liberal 

theory itself.52 From the liberal literature of the Enlightenment and of the present-

day debate, several important reasons for upholding freedom of religion emerge. 

While the basis for the right is individualistic, it is also related to a demand for the 

co-existence of religious groups. Out of liberal writings at least three different indi-

vidualistic justifi cations for religious freedom are discernible as well as justifi cations 

that are based not on the rights of the individual but rather on the relations between 

religious groups. Each of these justifi cations has different implications for the legal 

right that religious freedom should protect. Each of them also has severe shortcom-

ings in the protection of religious freedom as will be discussed later.

2.4.1.1 Individual religious freedom as critical capacity

The fi rst reason for according a right to religious freedom is embedded in one of 

the central ideas of Enlightenment-era liberalism. Freedom of religious belief is 

key to the existence of men as rational free-thinking individual citizens in the state. 

It emanates directly from a normative premise of equality, the demand that every 

doctrine should be open to scrutiny, and a belief that no dogma can be held with 

certainty.53 Thus, religious toleration is one of the hallmarks of the liberal state.

This highly individualistic reason for religious freedom emphasizes religious 

belief, personal decision and individual choice, rather than other aspects of reli-

gion (such as worship, ritual or institutions). If this is the reason for upholding religious 

freedom, then the legal right to religious freedom must be interpreted accordingly. 

If religious freedom is protected because no religious dogma can be held with 

certainty, then those who challenge the existing dogma should be encouraged and 

not punished. It follows that activities such as blasphemy and proselytism, which 

do exactly that, must not be criminalized. Critique, discussion and a robust exchange 

of ideas are best promoted when individuals are free to convince others to convert 

to their belief, and to speak for and against religions, even in ways that may be 

deemed by some inappropriate, free from fear of prosecution. The implications of 
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the conception of religious freedom as freedom of thought for the legal regulation 

of conversion, proselytism and blasphemy are explored in Chapter 6.

It further follows that if the ability to question dogma is the ultimate reason for 

religious freedom, then it should not be possible for the right holder himself or 

herself to waive, or to compromise, his or her capacity to continue to be able to 

think and make religious choices as an individual. A legal approach which attempts 

to preserve this critical ability can be seen in the implementation of religious free-

dom in France, in the concept of laïcité active. This concept was deployed to justify 

a recently enacted French anti-cult law.54 The French government justifi ed the 

law on the grounds of promotion of freedom of belief over freedom of religion.55 

It explained that the purpose of the law was to limit the religious liberty of the 

‘cult’, in order to protect each individual’s freedom to formulate belief free from 

constraint, such as that imposed by ‘cults’.56 This reasoning demonstrates a prefer-

ence for the critical-individualistic aspect of religious liberty – a person must retain 

his ability to formulate and criticize any belief – over the aspect of religious liberty 

which promises freedom to identify with any religious persuasion and belong to a 

religious group. Even someone who wishes to exercise his religious freedom by 

relying on the decisions of the ‘cult’ is not permitted to waive his continuing indi-

vidual capacity.

Such a strictly individualist conception of religious freedom leads to a regime 

that advances freedom of certain religions and beliefs but hinders the freedom of 

others.57As seen in the last example, religions which are deemed by the authorities 

to be ‘brainwashing’ or to reduce the critical capacity of individuals, that is, usu-

ally new and unknown religions, will be adversely affected. But such a limited view 

of religious freedom, which effectively excludes certain religions, has its base in 

early liberal thinking.

The conception of freedom of religion as an individualist charter of freedom of 

thought carried with it a severe limitation on religious freedom. Locke, the major 

proponent of this approach, who addressed the subject in his Letter on Toleration and 

other works, did not extend the right to atheists and Catholics.58 According to 

Locke, atheists could not be trusted because they would not take an oath on the 

Bible; Catholics could not be trusted because they owed a double loyalty, a politi-

cal theology at odd with liberal principles.59 This reasoning reveals the very 

individualistic approach of Locke’s liberal theory. This approach is actively 

opposed to a group approach to religious liberty,60 excluding from the ambit of 

this right a religion whose doctrine contains a collective political element; a com-

peting power to state authority is not to be recognized.61 The same exception, 

which Locke uses against extending religious freedom to Catholics, could be used 

against extending religious freedom to Jews or Muslims. Judaism, although highly 

decentralized at Locke’s time, and certainly not as institutionalized politically as 

Catholicism, is also not merely a religion but a social-normative regime for its 

members. Liberalism is very much a political approach best suited to one religion, 

Protestantism, and, indeed, historically was entwined with it.

But Locke’s view of religious freedom, individualistic to the extent of exclusion 

of any group components, does not necessarily render freedom of religion an 
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empty shell.62 The extreme but logically possible conclusion would be that all 

religions based on institutions and not merely on individual belief should be 

excluded from the scope of protection. This, indeed, is Locke’s conclusion. But 

such a conclusion is, of course, discriminatory and, as such, is unacceptable.

However, we can derive more moderate conclusions from Locke’s exclusively 

individualistic view of religious freedom, for instance, that protection of a right to 

freedom of religion will be granted to adherents of all beliefs but not to religious 

institutions. This conclusion, too, is unsatisfactory. Protection of only the individ-

ual aspects of all religions does not necessarily translate to equal protection of all 

religions. Institutional aspects of religion are central to some religions, peripheral 

to others, and non-existent in yet others. For practical reasons, too, such a rule will 

be hard to implement, as the dividing line between the individual and institutional 

aspects of a religion is not always clear cut.

The highly individualistic view of religious freedom, grounded in the importance 

of guaranteeing the capacity for criticism, would thus entail extensive, non-waivable 

legal protection of the individual aspects of religious freedom, particularly those 

maintaining the ability to change religion and to infl uence others to do so. However, 

such a view may lead not only to a lack of protection of the collective and institu-

tional aspects of religion, but also may prove highly discriminatory towards some 

religions.

2.4.1.2 Individual religious freedom as equal liberty

Other rationales for an individualistic interpretation of religious freedom can be 

discerned from the work of other liberal theorists with different implications for 

the legal interpretation of this right. The second individualistic justifi cation 

for religious freedom is premised not on the importance of the individual faculty 

for criticism, but rather on a principle of equality. This justifi cation emanates from 

the egalitarian strand of liberalism, which followed from the work of Rousseau,63 

who, among the early liberals, emphasized the need for equal political liberties. It is 

currently exemplifi ed primarily in the work of John Rawls and Ronald Dworkin.64 

They emphasize the danger to liberty from a society that is unequal and unjust 

and the need for positive action for the realization of social freedom.65 Dworkin66 

defi nes liberalism through a principle of ‘rough equality’: resources and opportu-

nities should be distributed in roughly equal shares to accommodate different 

personal preferences. This is so not just for material goods, but also for political 

decisions. Political decisions must refl ect some accommodation of the differing 

personal preferences everyone has for themselves, but may not refl ect preferences 

people have about what others shall do or have. Rawls formulated liberal political 

theory so as to incorporate a principle of equality into liberal theory. The fi rst 

principle of his theory of justice is that each person is to have an equal right to the 

most extensive liberty compatible with similar liberty for others.67

What are the implications of these approaches for religious freedom? Dworkin’s 

approach, by virtue of its egalitarian principles, clearly entails an individualistic 

interpretation of all basic rights, including religious freedom. Because it disallows 
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preferences people have about what others shall do or have, it will disallow exer-

cises of group rights which override individual preferences. Rawls includes liberty 

of conscience in the basic liberties comprised in the fi rst principle. By mentioning 

freedom of conscience rather than freedom of religion, it seems that Rawls empha-

sizes the internal, individual right over the institutional right. In his later writing 

on ‘political liberalism’, though, he refers to liberty of conscience as a liberty that 

both protects individual against Church and protects Church (= any religious 

association) against state.68 As we shall see, these two types of liberty will often be 

antagonistic to each other. If the Church demands that the state respect its liberty 

even when its actions override individual rights, which liberty prevails?

Although Rawls leaves this question unanswered, his fi rst principle is compati-

ble with only one option. The demand that persons enjoy an equal right to religious 

liberty is important in solving this confl ict of liberties. This is because it will be 

impossible to claim a right to religious liberty which is incompatible with equal 

liberties for each person. This principle, therefore, places limitations on group 

rights when they are incompatible with equal individual rights, and places reli-

gious liberty on a strong footing as an individual right.

Following the principle of liberty as equality should have implications for the 

legal interpretation of the right to religious liberty. If equality of opportunity or 

equality of treatment are seen as key to religious liberty, then international law 

should impose minimum standards ensuring equality of enjoyment of basic human 

rights, including religious freedom to everyone, especially to members of groups 

that are underprivileged in society such as women, children, homosexuals and 

religious dissenters, even where this entails intervention in group or state policy. 

In contrast with the reasoning of rights ownership, which will be discussed in the 

next section, the political-equality reasoning mandates at least a basic level of 

protection of individual religious freedom, even when the individual who chooses 

to become or remain a member of a religious group waives his/her right. Equality 

of opportunity can only be achieved in a society in which everyone has a basic 

level of political freedoms that cannot be relinquished to the group.

Rawls further individualizes religion by introducing to his political theory a 

principle of neutrality, which demands that states should be neutral between the 

various conceptions of ‘the good’. This principle renders religion an individual, 

rather than a group, concern by displacing it from the legitimate realm of public 

affairs and maintaining it in the realm of personal affairs. One important legal 

implication of this demand regarding the use of religious reasons for legislation 

will be discussed in section 2.7.1.

The principle of neutrality was introduced not in order to deal particularly with 

religions, but rather as a principle relating to all doctrines of the good; however, it 

has particular importance with regard to religion. This is because religions, more 

than other civic institutions, prescribe complete moral and ethical programmes of 

the good in all areas of personal and public life, and these programmes often con-

fl icts with liberal assumptions about the same issues.

The principle of neutrality has been attacked from within liberal debate. 

Crucially, Barry shows that the principle of neutrality may not be a sound basis for 
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guaranteeing religious freedom. He argues that in order to accept the principle of 

neutrality, one must have accepted already many tenets of liberalism. Neutrality 

is not a position that can easily be reconciled with a religious position. Many reli-

gions will view the principle that every view of the good must be treated equally in 

the public sphere as morally reprehensible. Doctrines that call on the state to take 

a position on the public good69 are central to their tenets. The Catholic Church, 

for instance, does not see its teachings as something for individual belief only, not 

to be used in the public sphere.70 So, in fact, many non-liberals will not be able to 

accept the principle of neutrality.

In an attempt to respond to his critics, Rawls introduced the distinction between 

comprehensive liberalism and political liberalism.71 Comprehensive liberalism 

includes, besides a political component, a prescription for the culture of civil soci-

ety. Political liberalism is more minimalistic, and assumes that society may contain 

a plurality of reasonable yet incompatible comprehensive doctrines, religious as 

well as non-religious. This further attempt to reconcile liberalism with the plural-

ity of non-liberal opinion has been countered by the criticism that a political 

theory that has no claim to any view of the good is an impossibility.72

A more fundamental criticism of the idea of liberal neutrality has been waged 

inside the liberal camp by perfectionists, such as Haksar, who claims73 that liberal 

political theory must take a stand as to whether humans fare better under liberal 

institutions or under non-liberal ones. He argues that liberalism cannot and must 

not treat all value choices as equal, because some value choices are intrinsically 

better than others.74

Political liberalism not only may be unworkable but also undesirable. Elshtain75 

rejects Rawls’ political liberalism, which demands that religious reasons not be 

brought into the public policy debate. She wants to acknowledge religious plural-

ity and opposes the monist liberal stand. She rejects the view that this is neutrality. 

In her view, the separation of Church from state does not require the separation 

of Church from politics. The neutrality that disallows religious reasoning from the 

public political debate silences free religious expression rather than enhances it.

The place of religion in the public sphere and its uneasy relationship with indi-

vidual liberty have remained a contentious point of the liberal programme. Many 

liberal states have refrained from adopting a principle of neutrality. As discussion 

of US Supreme Court cases in Chapter 3 will show, it is not clear if, and to what 

extent, such a principle can be implemented. Unsurprisingly, the discussion of 

neutrality by Rawls, Dworkin and Ackerman76 is concurrent with important devel-

opments in US Supreme Court jurisprudence77 concerning non-establishment of 

religion.78

As seen, basing religious freedom on a principle that demands equality will 

entail legal protection of equality of opportunity in utilization of this right for 

everyone. This will mean rights of individuals should be protected even within 

groups, such as those of members, employees or students of religious organiza-

tions. Equal liberties in society can be maintained only if individuals are never 

deemed to have waived fundamental liberties, even by joining an organization 

voluntarily. The introduction of a principle of neutrality, which is intended to 
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further a society of equal liberties, will be seen by some as, in fact, curtailing liber-

ties of freedom and belief in a discriminatory manner. Introducing a demand for 

neutrality in the state will limit lawmakers, public offi cials, judges and even citi-

zens, in the legal decisions which they make if they rely on religious grounds as the 

basis for those decisions. This is a limitation whose implications and diffi culties 

will be discussed in a later section of this chapter.

2.4.1.3 Individual right as property of the right holder

A third individualistic justifi cation for religious freedom in liberal theory is offered 

by libertarian-liberal theory. It is based neither on the importance of individual 

critical capacity nor on a principle of equal religious liberties, but rather is rooted 

in the principle of minimal intervention by the state, as the perceived danger to 

liberty emanates from the state.79 This strand of liberal thinking is notably 

expressed by Nozick80 in his development of Lockean liberalism.

Although Nozick’s81 theory is based on individualistic principles that put indi-

vidual choice above all other aspects of religious freedom, his theory ends up 

protecting the group over the individual. In his view, although the framework of 

the state is libertarian and laissez faire, individual communities within it need not 

be. Many communities may choose internal restrictions that the libertarian would 

condemn if they were enforced by a central state apparatus. In a free society, 

people may contract into various restrictions that the government may not legiti-

mately impose on them.

Nozick’s theory emanates from a perception of rights ownership82 that implies 

that rights can be waived at will. Locke (whose ideas form the foundation of 

Nozick’s theory) saw rights as non-alienable, so that no one can contract away his 

rights. Nozick’s reading of Locke as an ultra-libertarian may be wrong on the issue 

of ownership and waivability of rights. Nozick believes personal religious freedom 

is owned by the individual, and can be used by him in any way he wishes, includ-

ing by giving this right away. However, from our previous reading of Locke, it can 

be seen that according to Locke’s view personal religious freedom is not absolutely 

waivable. At the least, it appears that under a Lockean analysis an individual 

cannot waive unto the group his right to make his own choices in matters of reli-

gion, especially not to a group whose governing principles compete with the liberal 

state, such as the Catholic Church. Rights cannot be sold or bargained away like 

property, as an individual cannot sell his freedom away to become a slave. Even 

in a proprietary model of rights, a different relation between the right holder and 

the right is possible. For example, Waldron83 supports the understanding, based 

on the philosophy of Locke and Thomas Jefferson, that rights are not owned but 

held in trust by the right bearer.

Nozick argues that if one contracts into the community one buys the whole 

‘package’. But the reality, especially in the case of religious communities, is 

more complex. An individual’s affi liation with a religious community may be a 

product of circumstance, of deep-rooted belief, or of choice. In some cases, an 

individual may not effectively be able to leave – his or her home, family, and social 
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connections belong to the religious community. In other cases, an individual may 

not want to leave. It is precisely because of the importance of religion to the person 

that one should not be made to choose, on an all or nothing basis, between belong-

ing to a religion and enjoying basic rights.

Nozick’s approach results in harming individual freedoms. This radical liberal 

approach, which is generally perceived as ultra-individualistic, achieves a similar 

outcome to the communitarian approach, in contrast to other liberal approaches. 

Allowing people to contract away their freedoms unrestrained gives more 

power to the underlying forces operating in the community at the expense of 

individual liberties. Even the contractual argument – that members choose 

voluntarily to belong to a community and so have waived their right – is 

misleading. Often people are born into a community and face costly (not just 

economic) barriers of exit. This analysis of Nozick’s argument shows that ultra-

liberalism in fact diminishes the aggregate freedom of individuals rather than 

enhancing it.

If freedom of action and freedom of contract are the fundamental principles 

underlying religious freedom, and the state should not intervene in the exercise of 

this right, as the libertarian approach claims, then people are to be respected in 

their choice of living in communities that do not uphold principles of religious 

freedom. If we accept that it is illegitimate for the state to intervene in the 

functioning of religious communities, then we must also accept that it will also be 

illegitimate for international law to intervene. But, as I have argued, these 

assertions, based on a fi ction of contractual freedom, must be criticized. This 

approach will have practical legal implications regarding restrictions imposed by 

religious communities on their members, in particular restrictions on women’s 

rights, analysed in Chapter 4.

Thus, liberal thought propounded important justifi cations for religious free-

dom: that of rational criticism, that of equality in according liberties, and that 

based on a principle of non-intervention of the state. This last basis will be criti-

cized in subsequent chapters.

2.4.2  Justifi cations based on relations between 
religious groups

An important reason given by Enlightenment liberalism for religious freedom was 

an individualistic reason, the encouragement of critical debate. No less important 

in the development of the liberal project was the Enlightenment liberals’ group-

based reasoning for religious freedom: the prevention of confl ict between religious 

groups and the advancement of toleration. These are utilitarian justifi cations, but 

they are not to be separated from the rights debate. Not only were these argu-

ments historically intertwined, but also, to this day, the separation of Church from 

state which follows from this reasoning both complements the principle of reli-

gious freedom in liberal ideology and sits uneasily with it.

The group-based justifi cation that emerges from Enlightenment liberalism 

for religious freedom is that disentangling the people’s choice of faith from the 
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coercive power of the state will prevent violent confl ict.84 Rousseau saw this as key 

to solving the confl icts which plagued the ancient world in which:

[S]ince each religion was thus attached exclusively to the laws of the state 

which prescribed it, and since there was no means of converting people except 

by subduing them, the only missionaries were conquerors; and since the obli-

gation to change faith was part of the law of conquest, it was necessary to 

conquer before preaching conversion.85

The important aspect of religious freedom, under this reasoning, is separation 

of religion from state as a required constitutional principle. This demand was not 

accepted by many liberal states or by current international law, as discussed in 

Chapter 3. The controversial proposal of separation of Church from state as pre-

requisite to religious freedom is a direct consequence of the particular nature of religion 

as a competitor to state authority. Such a structural constitutional imposition 

forming an essential aspect of a human right is unique to the right of religious 

freedom. There is no correlative demand regarding any other right; for instance, 

freedom of speech does not imply, under any political theory, that groups which 

engage in organized expressive activity will take no part in the governance of the 

state.

If religion as a source of law is incompatible with religious freedom, there are 

even more far-reaching implications than separation of religion from state. Not 

only is the attachment of religion to the state problematic, but so is the attachment 

of religion to political debate. The demand for the separation of religion and polit-

ical debate was linked to the reasoning that resolution of confl ict could only rely 

on accessible rational means, and not on external divine authority. As Stout 

explains:

Any point of view in which religious considerations or conceptions of the 

good remained dominant was, in the early modern context, incapable of 

providing a basis for the reasonable and peaceful resolution of social confl ict. 

Incompatible appeals to authority seemed equally reasonable, and there-

fore equally suspect, as well as thoroughly useless as vehicles of rational 

persuasion.86

This controversy over the involvement of religious argumentation in politics 

remains as pertinent today as it was then, as will be discussed in a later section of 

this chapter on religious reasoning in politics.

The justifi cation for religious freedom which is based on the attempt to prevent 

confl ict and the futility of coercion is closely related to the idea of toleration. The 

concept of religious toleration in Enlightenment liberalism had two distinct mean-

ings: toleration as the best way to discover the one true course (Locke’s meaning) 

and toleration as a way to accept different ways as valid and to co-exist with them 

(Hobbes’ approach).87 These two approaches may well be precursors of two differ-

ent goals for the current liberal project, in Rawls’ terminology comprehensive 
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liberalism and political liberalism. They re-appear in a new guise in the debate 

over liberalism’s claim to neutrality.

But the problem with defi ning religious freedom in terms of toleration is that 

toleration is extended to something which is to some degree undesirable but where 

there is a reason to tolerate.88 Toleration is considered a virtue precisely because 

the tolerant person refrains from curtailing some thing he believes is unworthy.89 

In the case of religious toleration, the reason is the collective good: harmonious 

relations between religious groups and the prevention of social strife.

This is an instrumental, pragmatic reason for recognizing religious freedom 

and therefore is problematic. States will respect it as long as it fulfi ls their social 

goals, but will infringe this freedom when they fi nd it socially expedient to do so, 

for instance when the religious dissenters are a small and socially insignifi cant 

minority.90 The weakness of the toleration argument is that it does not establish an 

independent value of a human right to freedom of religion. In the words of Thomas 

Paine: ‘[t]oleration is not the opposite of intolerance, but it is the counterfeit of it. 

Both are despotisms. The one assumes to itself the right of withholding liberty of 

conscience, and the other of granting it.’91 A social justifi cation for religious free-

dom in lieu of an individual-rights justifi cation cannot be the basis for effective 

protection of religious freedom.

But the justifi cation of religious freedom as a way to prevent confl ict and har-

monize relations between groups has important legal implications. As we have 

seen, this view justifi es interpreting equality on the basis of religion as equality 

between groups, rather than equality between individuals. If the object is to pro-

mote harmonious relations between groups, then each group must be treated 

equally, even if individuals are treated less favourably than they would be without 

regard to their religion. Conversely, if utilitarian reasons are unacceptable as a 

basis for human rights, group equality must be rejected in favour of a universal 

standard of individual equality.

2.5 Community and identity

2.5.1 Communitarian approaches

The liberal view of religious freedom has come under attack from writers, broadly 

classed as communitarians, who challenge liberalism’s view of man as autono-

mous and place religion within its social context. All such approaches explore 

the concept of religion as identity and emanate from communitarian criticism of 

liberal theory.92 While communitarian analysis may be thought to lead to an inter-

pretation of religious freedom founded on the group rather than the individual, 

I argue that analysis of communitarian writers leads to a more complex 

conclusion.

While we have seen that group justifi cations were present in liberal conceptions 

of religious freedom, these were utilitarian justifi cations, which justifi ed religious 

freedom based on advancement of the general public good rather than based 

on rights. Communitarians, however, offer a more direct rights basis for religious 
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freedom that is derived from group affi liation. In the discussion that follows, 

I draw a distinction between a communitarian approach of self-identity, which 

forms a basis for individual rather than group rights, and a different communitar-

ian approach of group identity, which forms a basis for group rights.

One explanation of the shift from viewing religion as choice to viewing religion 

as social affi liation is an historic one. The liberal theorists of 17th-century England 

saw religion as the product of individual decision. Glaser93 claims that such an 

approach was applicable for a community that was homogeneous except for dif-

ferences of religion. He questions why, however, this approach should still guide 

contemporary liberals such as Rawls, since nowadays religion is determined more 

by the community in which a person is born than by individual decision. Protecting 

the communal rather than the individual aspects of religion is therefore more 

conducive to safeguarding religious liberty today.

Religion also plays another important role, according to the communitarian 

account, as a social bond which provides a goal for society. Taylor94 views civic 

freedom, complementary to the ‘liberal’ freedom of lack of government interven-

tion in private life, as the freedom of a society to govern itself free from despotism. 

He argues that for such civic freedom to exist, a sense of cohesion or shared moral-

ity is required, something that can be given by religion. Liberal freedom in itself is 

a ‘hollow’ freedom. The conception of a positive freedom, a freedom beyond 

merely a lack of government interference in life, shares something with the post-

liberal critique of liberalism, which also demands a substantive, positive freedom. 

But here these two critiques of liberalism diverge. While feminists, other post-

liberals, and even egalitarian liberals demand a positive freedom that provides 

opportunity for self-realization of the individual, Taylor’s approach demands a 

substantive freedom that is exercised by society as a group.

However, while having common goals may be of worth to society, the individu-

als and the groups that make up society often do not have a common goal, as 

Taylor himself concedes. The whole point of freedom is that we are allowed to 

pursue our own goals. Furthermore, it is not clear, both historically and conceptu-

ally, that religion leads to the sort of civic freedom that fosters a society capable of 

staving off despotism. Quite the contrary: shared goals (such as religion or nation-

alism) are just as capable of promoting tyrannies in society. Taylor’s emphasis is 

on fi nding a common goal in society, besides the complementary freedom from 

government imposition of religion, which is part of the ‘liberal’ freedom. Such a 

position neither promotes the religious freedom of individuals nor of groups within 

society.

Religion may also be seen as an issue of identity in a different sense, not of com-

munal identity but of personal identity. Although this conception of religion has 

been offered as part of communitarian philosophy, I wish to distinguish this rea-

soning from the reasoning that views religion as forming communal identity and 

constituting a person’s identity through membership in the community. The role 

religion plays in constituting personal identity is an individualistic justifi cation for 

respecting freedom of religion. In protecting freedom of religion we are protecting 

and assisting people in holding on to and cultivating their spiritual identity.
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Such a view of religion can be discerned from Sandel’s criticism of the liberal 

approach. Religion (and sometimes the lack of it) comprises part of a person. 

Demanding neutrality concerning religion on any level may require the denial of 

one’s innermost convictions. This relates to Sandel’s general criticism of liberalism 

as a deontological view of the person, whose purpose, ties and morals are deemed 

to be a product of choice. According to his view, the problem with liberalism is 

that it claims we must view ourselves as independent, in the sense that our identity 

is never tied to our aims and attachments; however, living by these aims and 

attachments is inseparable from understanding who we are as persons.95 Applied 

to the issue of religious freedom, this might mean that religion should be accorded 

some kind of ‘trump’ value when it is in confl ict with other considerations, because 

it is not just a rational or deliberative choice of a person, like political affi liation, 

but part of the person’s constitution.

The idea of religion as self-identity rather than community identity that defi nes 

the individual is inherent in Sandel’s strand of communitarianism. Although the 

community (family, religion, school) shapes and even constitutes the person, there 

is a personal, subjective conception of personhood, which includes contemplation 

of self-identity and personal commitments as well as relationship to society. Under 

this view, the person is not identical with his communal or social connections.96 

This version of communitarianism can be distinguished from a ‘stronger’ concep-

tion of communitarianism (such as that of MacIntyre, who views individuals as 

inheriting a specifi ed social space)97 in which the self is almost entirely a product 

of circumstances (including religion).98

Sandel claims99 that belief is not a product of choice, like lifestyle, but is consti-

tutive, a deeply rooted component of the individual. That is why freedom of 

conscience is unalienable. However, he refers to the source of belief as conscience, 

not social position but individual conscience, something that is infl uenced by, but 

also distinct from, social context. This view does not stand in contradiction to the 

claim that religious freedom is an individual right, although it may have ramifi ca-

tions on how that right is to be implemented.

Thus, there are two principal views of religion as identity in communitarian 

writing: that of religion as group identity and that of religion as individual identity. 

It appears that some communitarian writing obscures the difference between reli-

gion as community dentity and religion as self-identity. The relationship between 

a person and his/her community is crucial precisely because he/she forges his/

her self-identity through confrontation with his/her surrounding community and 

attempts to differentiate himself/herself from it. As object relations theory of psy-

choanalysis suggests, individual identity is based on the separation of self from 

others. Although initially this concept refers to separation from the mother (real or 

symbolic),100 it also refers, more importantly for our purpose, to separation from 

family and community.101

The interpretation of religion as constitutive of individual identity will be impor-

tant in the discussion of legal issues in later chapters, such as that of children’s 

religious freedom and the rights of the parents over the religious choice and edu-

cation of their children, and in the discussion of proselytism.
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2.5.2  Freedom of religion as protection of minorities in a 
multicultural society

An important reason to protect freedom of religion as a human right is the protec-

tion of minority religions in society. By guaranteeing all aspects of freedom of 

religion, we guarantee the preservations of these religious cultures and communi-

ties, and prevent their disappearance by assimilation into mainstream society. 

Two separate reasons justify this approach: One is that preservation of a variety 

of cultures, social systems and religions, and maintenance of the social dialogue 

between them will reap benefi t to society as a whole (a public good argument). 

The other is based on the intrinsic right of each cultural (or religious) group to 

exist with equal respect. This last reason can also be couched in terms of individ-

ual rights. If minority cultures no longer existed, minority members’ choices of 

culture would become restricted, and their freedoms would be curtailed.102

While these reasons apply equally to minority and majority religions, the 

emphasis is placed on minority religions as they are the ones likely to be adversely 

affected without this protection. Furthermore, historically, adherents of minority 

religions bore the brunt of persecution and discrimination. Thus it is justifi ed that 

the protection of the rights of adherents of minority religions may be different 

from that accorded to the majority religion. (In the international context, of 

course, ‘minority’ is a relative term. A majority religion in one state may be a 

minority religion in another.) The different treatment may not only be a function 

of majority/minority status, but of the inherent differences between the religions 

themselves. If we accept these arguments, we must tailor the interpretation of 

religious freedom to fi t disparate religions residing together. Parekh103 argues that 

‘[e]quality between cultures is logically different from and cannot be understood 

along the lines of equality between individuals … It is not enough to appeal to the 

general right to equality. One also needs to show that there is equality in the rel-

evant feature of the context and that it entails identical treatment.’ 104

The case of Ahmed v. UK 105 illustrates what equality between cultures entails.106 

A Muslim employee of a UK school asked to be given time off a regular workday 

to attend religious services and was denied. Following his failed domestic litigation, 

his application to the European Court of Human Rights, in which the applicant 

argued that his Article 9 (religious freedom) rights were breached, was also 

denied.107 If the cultural context is ignored, Ahmed indeed is seen as asking not for 

equal treatment but for preferential treatment. He is asking to work four and a half 

days a week, while his colleagues work fi ve days. However, the context in which 

this case took place creates inequality between cultures. The days of rest, Saturday 

and Sunday, conform to a Judeo-Christian tradition. To redress this inequality, an 

exception to the rule must be made for those whose religions require other rest 

days and the right under the Convention should be interpreted accordingly.

Parekh believes religious equality is an individually exercised collective right.108 

I disagree: although a correct analysis of equality should assess equality in the 

relevant cultural context, it is an individual right to equality of religious freedom 

that is protected. Ahmed’s right and his choice to exercise it, and incur the risks 
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associated with doing so, are his own. The fact that other devout employees of the 

same faith did not make the same demands, or even did not think this exemption 

was warranted by their faith, does not detract from the legitimacy of his claim. 

Religious freedom and religious equality should be understood and assessed in 

their cultural context, but this does not make them rights of the group rather than 

the individual.

My fi rst disagreement is conceptual. Parekh argues collective rights do and 

should exist, and may sometimes trump individual rights. These include rights, 

such as the right of the Catholic Church, recognized by states, to grant or refuse 

divorce to its members. This is properly a group right (in his terms, a collectively 

exercised collective right), because it overrides the rights of individuals. But such a 

right is problematic precisely for this reason, even if individuals submit freely to 

the Church’s power over them. Parekh dismisses the argument that groups should 

not be granted rights because such rights will threaten individual rights. He argues 

that individuals can misuse their rights against others as well, yet we recognize 

individual rights; why then should we not recognize group rights?

This argument seems to miss the point. Of course individual rights can be mis-

used, but granting rights to groups essentially entails granting the group power over 

individuals.109 States have power over individuals; indeed states are defi ned as having 

a monopoly of such power. A state may have legitimate reasons to divest power to 

other institutions, but it is not clear why transfer of such power over individuals from 

state to group, including religious groups, constitutes a right of the group.

My second disagreement is policy based. Parekh relies on the shared doctrine 

the group wishes to maintain as a justifi cation for community rights, particularly 

pertinent to religious group rights. This, he maintains, is why most states respect 

the Catholic Church’s right to excommunicate its members or deny them divorce, 

and grant it exemption from sexual discrimination laws, even though this severely 

restricts individual liberties. These examples illustrate the problems created by 

recognition of religious group rights. The powers of the Catholic Church, which 

are recognized in liberal states, raise the question of how such erosion of individ-

ual rights can be justifi ed within a liberal framework. One answer is that in any 

state that recognizes the right to freedom of religion, every member is free to leave 

the Church. But this is not a sound justifi cation: it is precisely because men and 

women are part of the society in which they live that the Church should not be 

able to override indiscriminately members’ rights, even if the membership of the 

individual in the Church is voluntary. Voluntariness is a question of degree. Just 

because someone lives in a Catholic community does not mean that they agree 

that a refusal to grant divorce should be outside the realm of the law. While refus-

ing to grant divorce may or may not contravene the Church member’s rights, the 

fact that membership is voluntary should not automatically exempt the Church 

from scrutiny of the law.

Religious institutions, although they are private institutions, operate in the 

public realm. For instance, by allowing religious institutions the power to create legally 

recognized marriage and grant legally recognized divorce, the state is transferring 

to them regulatory power in a crucial area of public life.110 The distinction between 
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organs of the state belonging to the public realm and religious institutions belong-

ing to the private realm does not represent reality. When a church hires or fi res 

employees or excommunicates its members, it is not just a private institution that 

is enforcing its doctrine; it is a public organization implementing a system of moral-

ity that must stand up to generally accepted principles of human rights.

While accepting the premise of the communitarian approach, namely that the 

individual is part of a social context, my conclusion is not that religious communi-

ties should be left alone to formulate their own rules, but rather that basic human 

rights provisions should apply to them albeit adapted to their dual character.

2.5.3  Groups that violate the human rights of their 
own members

A lingering dilemma with no satisfactory resolution from any approach that advo-

cates acceptance of a plurality of cultural doctrines while upholding basic principles 

of human rights is that of a group that discriminates against some of its own mem-

bers or against non-members who are reliant on the group. The latter case 

concerns, for instance, employees who do not belong to the religious group but 

work in its schools, hospitals or other institutions.

The issue of groups that violate the human rights of their own members 

(especially socially weak members and dissenters) is nowhere more evident than in 

the context of religious communities and religious ethical codes. Kymlicka, who 

attempts to reconcile liberal theory with communitarian challenges, deals directly 

with the dilemma of how liberalism should treat groups that violate liberal prin-

ciples. He argues that the fact that some group systems are defi cient from a liberal 

point of view does not mean that liberals can impose their principles on them.111 

This is obvious to him in the transnational context: liberal states will not intervene 

in how an illiberal state is run. Kymlicka argues that national minorities (we may 

add, religious minorities) deserve to be treated similarly to foreign states, namely 

that liberal principles should not be imposed on them.

However, this reasoning can be argued the other way around. If some principles 

are justifi ed as human rights minimums within the state, which the state may 

impose on private groups and institutions within it, then there also should be 

human rights principles which the international community is justifi ed in demand-

ing that states observe. This is not a new view. Tesón112 traces the concept of 

human rights in international law to Kant, and explains that under Kantian theory, 

respect for human rights is a fundamental prerequisite of the state. However, this 

remains a controversial question in international law. How it directly impacts reli-

gious freedom will be revisited in Chapter 3.

2.5.4 Group rights: the utilitarian argument

An argument that promotes group rights above individual rights, for a completely 

different reason than communitarian arguments, can be termed the group-rights-

utilitarian argument: individual rights can be protected only by giving power to 
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the group. While the ultimate goal is to protect the individual’s rights, this must, 

paradoxically, sometimes be achieved by favouring the group over the individual. 

Gedicks claims113 that religious groups protect individual liberty precisely because 

they challenge the power of the state, something which individuals are incapable 

of doing alone in the modern world. To allow groups the freedom they require to 

fulfi l this role, they should be allowed to trump individual liberty in cases where 

group rights and individual rights confl ict.

This may be likened to the powers accorded by some laws to labour unions over 

workers. Organized labour is seen as the only power strong enough to challenge 

employers and authorities, and to protect individual workers’ rights, something 

the individual worker is unable to do. To ensure unions have these powers, for 

instance to deploy strikes, the decisions of individual workers must give way to 

union decisions. Similarly, the rights of individuals against the state can only be 

protected if power is given to popular social institutions, like religions, to override 

individual preferences.

The group-utilitarian justifi cation provides no answer for those individuals 

whose rights are infringed by religions. By transferring authority from the state to 

religions, authority which may be paramount to individual right, we are merely 

transferring the power to infringe individual rights, not protecting them.

2.6  Religious views and liberal prescription of 
religious freedom

Religions that view themselves as all-encompassing social prescriptions for the 

community of their adherents stand completely at odds with the liberal view of 

the role of religion. A key idea of liberalism is the autonomous individual – an 

individual who is not ruled by others and rules himself 114 – a view which is inher-

ently incompatible with many religious world views.

As part of the liberal ideology, religious toleration is perceived to be compatible 

with Protestantism, the religion historically associated with the rise of liberal 

thought. However, even this is not entirely the case and historically has not neces-

sarily been so. Liberalism has been an important tradition in Protestantism, owing 

to the Protestant emphasis on private judgment.115 But Protestant Christianity 

developed an affi nity not just with the individualistic aspect of liberalism, but also 

with the other defi ning characteristic of the liberal movement, the rise of the 

nation-state.116 The Protestant Reformation, although ultimately conducive to 

religious freedom, also encompasses a history of religious intolerance. While 

Protestantism empowered the individual in exercising personal religious freedom, 

it utilized the power of the state to establish religion, aligning the state-religion 

with the newly emerging nation-state. While some aspects of the Reformation 

worked in favour of religious liberty and separation of Church from state (especially 

among minority groups such as the Baptists and Anabaptists which were not 

aligned with the state), the main Reformers such as Luther and Calvin actually helped 

reinforce the principle of one religion in one state, and put the power of religion 

directly behind the secular authority.117 While today there is no such relation 
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between Church and state in those states which are traditionally linked with 

Protestantism, as will be seen in Chapter 3 their history shows a complex relation-

ship to the liberal principle of freedom of religion.

The confl ict may be even more pronounced in the case of religions that are 

not aligned with the philosophical tradition of liberalism. The Muslim political 

theorist Mernissi argues that lack of public–private demarcation is inherent in 

the Islamic state. She claims118 that being Muslim is not a matter of personal 

choice, but of belonging to a theocratic state. Being a Marxist or an atheist does 

not contradict obeying national law, but being a Muslim is inherently a matter 

that is not disjointed from the public code. This would be impossible to reconcile 

with a liberal state’s conception of freedom of religion. Mernissi’s conception 

has direct implications in the international sphere. A view of the right to reli-

gious freedom in international law exclusively as a right of the sovereign state 

was expressed by the Saudi Arabian government.119 It argued that this right 

comprises the freedom of any country to adhere to, preserve and protect its 

religion, and show respect and tolerance towards religious minorities of the 

country’s citizens as long as the former respect the constitutional tenets of their 

country.

Non-monotheistic religions and the political traditions they inform have 

other views on the respective roles of the individual, the state and religion. Those 

Asian states in which Buddhism and Hinduism are predominant tend to espouse 

non-separation of state and religion, integration of the individual and the public, 

and a grant of formal power to the state without clear theories of accountability.120 

These are at odds with Western ideas of constitutionalism and individual freedom, 

as well as with the possibility of separation of state from religion. In Japan, 

for instance, it has been asserted that the post-war 1947 constitution, which 

was drafted by US occupation forces, instituted foreign Christian values.121 

Separation of religion from state in that constitution, imposed by the allied 

forces, certainly introduced foreign, American, ideals, as will be discussed in 

Chapter 3.

However, other aspects of the liberal concept of religious toleration may be 

particularly suited to non-monotheistic religions: Monotheistic religion, suggests 

the Buddhist philosopher Abe, is apt to be intolerant due to its emphasis on one 

absolute god. Religions based on exclusive faith generate intolerance. In contrast, 

Buddhism does not compel its adherents to ‘have no other god’. It has no dogma, 

as Buddha’s teachings are just one of the many ways to enlightenment.122 Hinduism 

encompasses two aspects: the ever present moral order of the universe (dharma) but 

also individual devotion (bhakti ).123 The second, more individualistic and less 

authoritarian aspect, is more easily reconciled with the liberal concept of religious 

freedom, but Hinduism is, is fact, a mixture of both.

As we can see even from this small sample, religious views and religiously 

informed state views on different aspects of religious freedom have varied enor-

mously. If such are the divergences in the political philosophies of the states and 

the religious philosophies that inform them, both historically and currently, it 

is obvious that grave obstacles stand in the way of achieving a consensus on an 
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international right to freedom of religion. This diffi culty will be explored in later 

chapters.

2.7 Religious political participation

There are problems inherent in the concept of religious freedom that make 

religious freedom impossible to realize within the state. If religious freedom 

includes the freedom to use religion to oppose the state and its political underpin-

nings (in a liberal state, democracy, human rights, and, possibly, neutrality), the 

state cannot maintain both itself and complete, unabridged religious freedom. 

The state will necessarily provide incomplete protection of religious freedom, 

especially under the view that claims religious freedom is a group right. While an 

individual may wish to use religion against principles of the state, organized 

political activity is much more central to the exercise of religious freedom by a 

group. Therefore, any limitation on religious participation in the political sphere 

is injurious to the exercise of group religious freedom. Conversely, any justifi ca-

tion of limitations of religious political activity may contribute to a political 

argument in favour of recognizing religious freedom as an individual, rather 

than group, right. Examples of such limitations will be discussed in this and in the 

following sections.

In the context of religious freedom, competition between the authority of reli-

gion and the authority of the state makes the confl ict between group and individual 

rights much sharper compared to other human rights. It raises some profound 

problems in all states, and particularly in liberal democracies. These problems, 

both in quality and in quantity, are distinct from any that arise with other civil 

institutions. This is because religions are coherent, all-encompassing, externally 

derived, alternative normative systems to the state. Both problems analysed show 

that religious freedom might be harder to defi ne and more diffi cult to achieve than 

other human rights.

The fi rst problem, discussed in section 2.7.1, is that of the legitimacy of using 

religious reasons for legislation. Law in a democracy is made by majority vote, 

regardless of the subjective motivations people have for casting such vote. Each 

vote is equal. But there are limitations on the power of majority vote. Respect for 

human rights, including religious freedoms, is one of these limitations. But is pro-

hibition of legislation based on religious doctrine one of these limitations? If 

democracy is based on collective decision making by rational autonomous agents, 

when these agents are deciding according to predetermined external doctrine, 

they are bypassing substantive, if not procedural, democracy. These two opposing 

arguments mean that democracy and liberalism stand in irreconcilable tension 

regarding the status of religion in the state.

The second problem, discussed in section 2.7.2, is that of the right of religious 

political parties that are opposed to democracy to participate in the democratic 

process. If religious freedom is recognized as a collective right, one of its most 

important manifestations is the ability to participate in democratic elections. This 

presents a confl ict between democracy as a free and equal election process, and 
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the limitations on it necessary to make democracy both meaningful and sustain-

able. This confl ict is fundamentally unsolvable.

2.7.1  Are religious reasons for legislation a breach of 
religious freedom?

One of the diffi cult problems regarding the permissible bounds of religion in the 

state, in states which are liberal democracies, is that of religious motivation for 

legislation. This question, of the legitimacy of use of religious reasons in the demo-

cratic political process, is pivotal both to theory and practice of the liberal state. 

The resolution of this question is necessary to resolve the fundamental question: 

Can a liberal state and religion co-exist in the same society? The answer to this 

question has direct bearing on the interpretation of freedom of religion as a group 

or individual right, and is ultimately at the core of understanding religious free-

dom. This problem will be revisited, with some its practical manifestations 

regarding women and religion, in Chapter 4.

On the one hand, if the legislative process is the culmination of the free market-

place of ideas, then religious ideas must be as eligible to compete in it as any other 

idea. On the other hand, if the resulting law is equivalent to the religious norm, 

and the reason for its adoption is religious dictate on which the legislators acted, is 

that not tantamount to imposition of religious norms in contravention of the reli-

gious freedom of all citizens?

In the discussion that follows, it is clearer to focus on primary religious reasons, 

that is, religious reasons given as the direct justifi cation for the legislation. There 

are many cases of hidden or secondary religious reasons, that is, reasons that are 

based on social or cultural norms, which are ultimately derived from religious 

teachings even if religion is no longer seen as their justifi cation.

When asking whether religious reasons are legitimate, different answers must 

be given for different actors in the political system. I will analyse them in order, 

from the actor for which it is most permissible to use religious reason to the one for 

which it is least permissible.

First, individual citizens. Principles of individual freedom and individual choice 

mean that individual citizens may generally make decisions as they please, for any 

reasons they feel are apt, or for no reason at all. But is this true also when they act 

as voters? Of course, there is no possibility of placing legal restrictions on citizens’ 

reasons for voting as they do, but should there be any such moral constraints? 

I think not, as citizens should enjoy absolute personal freedom in forming their 

decisions. Others see a social reason for reaching the same conclusion. Not only are 

religious reasons perfectly legitimate reasons for voting, but their inclusion may 

even serve a social function, argues Weithman.124 He argues that to achieve liberal 

democratic citizenship, as many citizens as possible must participate in political 

life. This entails, he claims, allowing moral and religious argument from citizens 

and even some moralizing by government. Many people become involved in public 

life through participation in churches, and their participation in political life would 

be curtailed if this could not be the platform for their own political agenda.
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However, it may be argued that when exercising their right to vote individual 

citizens cannot legitimately act as they please. Rawls argues that not only should 

legislators and offi cials be limited to public reason in political decisions, but citi-

zens should likewise be limited when they are acting politically, as voters, rather 

than in their personal lives. Their limitation to reliance on public reason means 

that they should be able to explain their actions in terms others could accept as 

consistent with their freedom and equality.125

Some attempt has been made to reconcile these opposing views. Liberal democ-

racy and religious public reasoning are not contradictory. Greenawalt argues that 

it does not follow from a secular and separationist form of a liberal democracy that 

people should eschew their religious convictions when making political choices.126 

At least in choosing between several reasonable possibilities given by public choice, 

he suggests that one may use a non-public (or religious) reason.127

Second, there are individuals who hold institutional religious positions and the organiza-

tions they represent. These may, of course, use religious reasons in conducting the 

affairs of their religions, but the question is whether they may rely on their reli-

gious authority in the political discussion, use the power of religious institutions to 

advance political goals, and involve themselves in the political process. Among 

opponents of the legitimacy of such involvement, Audi128 demands that those 

bearing institutional religious positions refrain from pressing for specifi c public 

policies. Greenawalt129 likewise argues that religious leaders should steer clear of 

endorsing political parties, because such action will make religion political and 

alienate those with opposing religious views. However, he fails to explain why 

making religion political is an undesirable thing. It could be argued that making 

religion political means being part of robust discussion in society and is therefore 

a benefi cial result.

Weithman130 argues that religious institutions may legitimately be involved in 

politics, citing two examples: the fi rst is of US Catholic Bishops writing a letter in 

support of economic justice, the second is Church support for the US civil rights 

movement in the 1960s. However, the content of the involvement – the fact that 

religious institutions supported worthwhile causes131 (from a liberal viewpoint) – 

demonstrates little about the principled political legitimacy of such institutional 

involvement. If such involvement is legitimate when it furthers causes compatible 

with liberalism, it must also be legitimate when it furthers causes which liberals 

would oppose.132 An argument for institutional religious involvement in political 

life based on the content of the involvement in particular cases is lacking in 

principle.

A middle way between prohibition of institutional religious involvement in pol-

itics and grant of equal participation in the political process is taken by US law. 

The limitation on the involvement of religion in politics is indirect. In the USA, 

churches are prohibited from endorsing or opposing political candidates if they 

wish to enjoy tax-exempt status.133 Although enforcement was not rigorous, and 

perhaps because of this very fact, claims were made that the prohibition was dis-

criminately applied. Discrimination in application is one of the dangers of rules 

that allow religion into politics, but it is one of the dangers of legislation that 
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excludes religion from politics as well. The other danger of any regulation that 

decides how much religious speech may legitimately be included in the political 

process is that the state becomes a ‘speech police’.

The third party is the legislators. A legislator does not enjoy the unencumbered 

freedom of the voter. They are elected to act in promotion of the public good not 

their idiosyncratic preferences. But legislators could claim that they were elected 

to promote a platform chosen by those who voted for them. If this platform relies 

on religious reasons, it is not only the legislator’s right but also his or her duty to 

use them to enact conforming legislation. Some attempt has been made to recon-

cile these demands on the legislator. Greenawalt134 argues that legislators may use 

religious reasons for themselves, but should publicly develop non-religious argu-

ments. Similarly, Perry argues that it is constitutionally permissible for legislators 

to make a political choice based on religious argument but only where a plausible 

secular argument supports the same conclusion.135 He argues that only citizens 

may articulate religious grounds for their political decisions and use them in public 

argument.

The legitimacy of reliance by legislators on a religious source should be differ-

entiated according to the type of religious source used: legislation based on the 

idea that there is a God-created order fundamental to moral truth; legislation 

based on the idea of a God-inspired text; and legislation based on the directives of 

a God-anointed fi gure, like the Pope, believed to teach moral truth.136 The 

political legitimacy of these as a basis for legislation is not equal. The difference 

between them is in the degree to which the legislator divests himself/herself of the 

exercise of personal judgment. Reliance on a general belief in a God-ordered 

universe may be permissible; disallowing it transgresses on the individual realm of 

freedom of belief. However, deference of the legislator to a non-state religious 

fi gure (such as the Pope) may well be considered an illegitimate use of institutional 

religion in the state.

It fi nally should be noted that any limitations on lawmakers relying on any 

aspect of religion, whether confessional or institutional, as a basis for their legisla-

tion confl icts with one aspect of religious expression of the group that some 

religions see as vital to their message – a religious political party.137

Unelected public offi cials must exercise their judgment in making decisions of public 

policy on which they may hold a religious opinion. Unlike legislators, unelected 

public offi cials cannot claim to have been elected to their position by their voters 

to promote a particular religious viewpoint. They have an equal duty towards all 

citizens. Even if it may be legitimate for legislators to use religious reasons, public 

offi cials must rely only public reasons.

Judges138 are the fi nal category to be examined. Even if it is legitimate for citizens 

and legislators to draw on their religious affi liation in choosing how to exercise their 

public decision making, it is different for decisions made by judges. Judges who 

bear religious allegiance may face a confl ict between their belief and what is laid 

down by the law that they must interpret. In a liberal democracy, the case seems 

clear – rule of law must prevail and the judge must lay his or her personal beliefs 

aside. Judges must rule according to law, and not according to religious dictate. 
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Anything else would be a breach of the rule of law principle as well as an illegal 

imposition of the judge’s religious beliefs on the litigants. However, from the 

judge’s point of view, the case may not be so simple. A religious judge may feel 

that it is diffi cult to separate the personal from the professional. He or she may feel 

that their religious freedom is breached when they are not allowed to bring their 

religious beliefs into consideration.139 In many legal cases, moral determinations 

necessarily must be made. Indeed, according to natural law theories, a judge is 

bound to do so in every case. Ethical considerations can serve as protection against 

automatic application of unjust laws by judges. So why should only religious con-

siderations be excluded?

This dilemma is not just a theoretical one. Recently, US Supreme Court Justice 

Antonin Scalia (himself a Catholic) opined in a public lecture that any Catholic 

judges who follow the Church’s teaching (promoted by Pope John Paul II) that 

capital punishment is wrong should resign.140 But would judges who follow such 

religious teaching be doing something wrong? One factor to consider is that reli-

gions constitute a comprehensive normative system, and in that they are different 

from other moral beliefs. As in the case of legislation, we should differentiate 

between institutionalized and personal religious reasoning. A judge’s reliance on 

institutional religious dictates (such as a direct command from a religious leader) 

in adjudication is very obviously wrong. It may be somewhat easier to argue in 

favour of a judge who relies on personal religious belief and not on religious dic-

tates. However, in the case of judges the arguments against using religious reasons 

are the strongest of all the cases of use of religious reasons by political actors. 

These arguments must outweigh the injury to the religious beliefs of a judge and 

mandate against use of religious arguments by a judge.

How should international law treat domestic religiously motivated legislation 

(or other legal decision making) of the different types just analysed?

The different ways in which religion motivates legislation is evident in the legisla-

tion in various states. For instance, the debate regarding legislation on abortion in 

many states, such as Ireland,141 has seen the use of religious reasons in the political 

forum, whether by the discussants resorting to religious moral codes or by direct 

involvement of the clergy.142 Likewise, religious reasons were present in different 

states in the debates on the legal rights of homosexuals (regarding criminalization of 

homosexual acts, same-sex marriage, and adoption by same-sex parents). Another 

recent use of religious reasons was the mobilization by the Greek Orthodox church 

against the elimination of registration of religion on identity cards in Greece.143

Viewing religion as a group attribute makes for a stronger claim that religion 

cannot be dissociated from political life than if religion is viewed as merely an 

individual concern. The group is emasculated if it is not allowed to operate in the 

prime public sphere of the state. But it is precisely the group characteristics of reli-

gion – its ordered hierarchy, lack of individual moral reasoning, and acceptance 

of pre-written decisions – which make the use of religious public reasons anath-

ema to the proponents of liberal democracy.

Of course, if the positions advocated lead to contravention of the state’s inter-

national human rights obligations, the objection to them is clear, but human rights 
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discourse has not yet analysed whether intervention by clergy or by those relying 

on religious arguments is legitimate in cases that do not involve a breach of spe-

cifi c human rights obligations of the state.144 Equal freedom of belief for all is 

breached, especially of those who do not share the religious belief, when religious 

reasons are used for decisions of the state regardless of the resulting decision. 

However, if the legislators’ reasoning is taken into account when deciding on the 

legislation’s legality, then the same law could be deemed legal in one state (in 

which its enactment was motivated by religion) but not in another (in which it had 

a different basis).145 International law must assess here very different legal and 

moral cultures and cannot provide one satisfactory answer.

2.7.2  Democratic participation of non-democratic 
religious parties

Democratic participation and the continued observance of human rights may 

not always go hand in hand, as many commentators assume, but may pose con-

fl icting demands on a state. This confl ict occurs in democracies that face the rise 

of intolerant political parties through the democratic system. Numerous examples 

of this phenomenon exist in recent years: in 1996 Mahatir bin Mohamad, Prime 

Minister of the Federation of Malaysia, threatened to suspend the government of 

the state of Kelantan, thus pressuring the state government to abandon Islamic 

penal legislation that contravened personal freedoms. In Algeria in 1991 the second-

round election was cancelled;146 the state justifi ed the cancellation by claiming the 

Islamic FIS Party a threat to the secular Algerian state.

When a political party opposes democratic elections or threatens the continuing 

respect of basic human rights, it has been claimed by Fox and Nolte, the state may 

be justifi ed, under international law, in curtailing this institution’s participation 

in the democratic process.147 The dilemma is addressed by the ICCPR. While 

Article 25 of the ICCPR mandates that:

Every citizen shall have the right and opportunity … without unreasonable 

restrictions … to vote and to be elected … guaranteeing the free expression 

and will of the electors.

Article 5(1) of the ICCPR declares that:

Nothing in the present Covenant may be interpreted as implying for any 

State, group or person any right to engage in any activity or perform any 

act aimed at the destruction of any of the rights and freedoms recognized 

therein or at their limitation to a greater extent than is provided in the present 

Covenant.

Fox and Nolte argue that Article 5(1) manifests the principles of substantive, 

rather than formal, democracy. They point to its application by the HRC in 

removing an Italian fascist party from the protection afforded by the Covenant,148 
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and to similar jurisprudence by the European Commission for Human Rights, 

permitting such restrictions to apply to ‘persons who threaten the democratic 

system’.149 Fox and Nolte suggest that international law views democratic proce-

dure not as an end but as a means to creating a society in which citizens enjoy 

certain basic rights.150 If so, democratic elections may be curtailed or restricted in 

order to protect the continuing enjoyment of such rights.

However, when restriction on the activities of a party is triggered by its religious 

ideology, it is freedom of religion, as well as rights of association and political par-

ticipation, which is being curtailed. If the religious group defi nes itself through its 

participation in public life, it is meaningless to talk of a group right of religious 

freedom and bar its participation in elections. In this sense the concept of freedom 

of religion as a group right is inimical to liberal democracy.

Religious group rights are not contradictory to a democratic regime that 

respects human rights, insofar as what is included in the religious group right is 

defi ned from a liberal perspective. For those religious groups that view their polit-

ical aspect as part and parcel of their religious self-identity, such a defi nition of 

what the group may or may not do or say will not be acceptable.

Dombrowski151 argues that where a particular religion has a comprehensive con-

ception of good such that it will survive only if it controls the machinery of the state 

and practices intolerance, it would effectively cease to exist in a politically liberal 

society. If this is a descriptive claim, it is simply not true. It is precisely in those cases 

in which a religion with a comprehensive conception challenges the authority of the 

existing state that the politically liberal society is strained to its limits.

Rawls, while presenting a rather optimistic picture of the way intolerant reli-

gious sects will be whittled down naturally in a politically liberal society, ultimately 

concedes that he has no solution for the problem of intolerant religions in the 

liberal state:

Even if an intolerant sect should arise, provided that it is not so strong initially 

that it can impose its will straight away … it will tend to lose its intolerance 

and accept liberty of conscience … Of course, the intolerant sect may be so 

strong initially or growing so fast that the forces making for stability cannot 

convert it to liberty. This situation presents a practical dilemma which phi-

losophy alone cannot resolve.152

2.8 Conclusion

Religious freedom is unique, a double-sided right, encompassing the freedom 

to criticize and change ideas, and the right to preserve identity, a freedom of 

doing and of being. The term ‘religious freedom’ holds an internal contradiction. 

While freedom of religion, like all rights, is intended to ensure liberty, religion 

itself is also defi ned by the constraints it imposes. Freedom of religion protects 

both self-imposed and group-imposed constraints. For this reason, it is a liberty 

that sees the individual often at odds with the demands of the group. As we have 

seen, various theories which have tried to defi ne and justify this right confronted 
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the need to address two competing aspects of this right: liberty or equality, 

individual or group. This important theoretical debate has, crucially, very practi-

cal legal applications. The tensions between individual and group demands on the 

application of the right to religious freedom must be taken into account by any 

legal system that accords this right. This chapter has argued and demonstrated 

that the right to religious freedom is an individual right, but has also highlighted 

the diffi cult problems associated with denial of group-related aspects of this right. 

These concerns exist for domestic legal systems and for international law, and 

will be exemplifi ed and analysed in the various legal issues discussed in the 

following chapters.
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3 Legal status of religion 
in the state

This chapter examines the implications of the legal status of religions in the state 

for the determination of how religious freedom should be interpreted. First, the 

different legal arrangements of the status of religion in the state will be distin-

guished, and then I argue that, regardless of the position adopted, religious freedom 

must be accorded as an individual right. This analysis should guide the interpreta-

tion of this right in international law.

The status of religion in the state, the degree of state involvement with religion 

and regulation of religion, are relevant not only to the degree of religious freedom, 

but also to its interpretation, whether as a group right or an individual right. 

Whatever legal status the state accords to religion, including according it no formal 

legal status (which is also a type of legal status), it must make choices between 

according this right to individuals, to groups or to subgroups. The state cannot 

escape from being entangled in deciding whether religious freedom is an individ-

ual right or a group right, whether religious groups themselves must respect 

religious freedoms and how groups, their members and their leadership are 

defi ned for state legal purposes. Thus, while freedom of religion is generally 

defi ned as a negative right – the state must not inhibit free religious belief and 

practice – we will see that what this right entails for the state is far more complex. 

In many cases positive involvement of the state is required to provide rights that 

are an integral part of religious freedom. While it can do so in different ways, the 

only principled way to do so is by interpreting them as individual rights.

PART A: LEGAL STATUS OF RELIGION IN THE STATE

There is an important relation between the stance of the state towards religion 

and the degree of religious freedom in the state. However, this is not a simple rela-

tion. States that are most closely identifi ed with one religion may inhibit religious 

freedom, as may states that, at the other extreme, are hostile to religion.1

At one extreme, that of identifi cation between state and religion, are states with 

an established religion.2 Even these differ considerably. States in which religious 

doctrine, as such, is the law of the state, because it is religious doctrine,3 or in which the 

law is subject to religious confi rmation, such as Iran,4 breach the right to religious 
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freedom of those citizens who do not believe in the state religion or do not accept 

its doctrine.

Other states with a state religion, but with secular system of law, breach human 

rights obligations when religious dictates permeate state legislation. For instance, 

in Nepal, where Hinduism is the established religion,5 the law discriminates against 

women by utilizing Hindu concepts about women’s property rights in marriage.6 

It is not the establishment of religion as such, but the infl uence of the established religion 

on positive law that is in breach of international human rights obligations, specifi -

cally, in this case, that of non-discrimination on the grounds of sex.7

Establishment of religion exists in many liberal democracies, such as the UK,8 

which, while following the premise of religious freedom, have not accepted the 

correlative premise of Enlightenment liberalism of separation of church and state.9 

Unquestionably, the historical position of the Church of England as a state-church 

has given an advantage to the Anglican faith over other creeds.10 Strictly speaking, 

an advantage given to one faith, the state-church, constitutes discrimination 

against other faiths. Undoubtedly, a state-race would not be permissible under 

international law. However, the religious and historical underpinnings of national 

identity11 may permit a certain divergence from institutional equality between 

religions, even though, inevitably, the national religion will not be that of all the 

state’s citizens.

The UN Human Rights Conventions and the 1981 Declaration are silent on 

the subject of what is a permissible status of religion in the state.12 The 1967 Draft 

Convention on the Elimination of All Forms of Religious Intolerance13 included 

in Article 1(d) the statement that ‘neither the establishment of a religion nor the 

recognition of a religion or belief by a state nor the separation of Church from 

State shall by itself be considered religious intolerance or discrimination.’ The 

Convention was never adopted, and the 1981 Declaration does not refer to this 

matter. The UN Human Rights Committee (in its General Comment to Article 18 

of the ICCPR)14 has not seen establishment of religion of itself as an infringement 

of religious freedom.15 Likewise, the Special Rapporteur on Freedom of Religion or 

Belief has not seen establishment of religion in itself as breach religious freedoms.16 

The European Court has also not seen a state-church system in itself as breaching 

the state’s duty to observe religious freedom.17 Morsink,18 however, argues that 

the Universal Declaration does not allow for state-sponsored religion. He bases his 

assertion on the freedom of religion and non-discrimination provisions of the 

UDHR, together with the purposeful omission of any reference to God in the 

Declaration, at the insistence of the French delegate René Cassin. This last opin-

ion seems, however, to be against what little legal opinion of UN bodies exists on 

this matter, and contrary to state practice.

However, a danger in the acceptance in international law of the state-church 

status, is that the favoured status it confers on one religion will be seen as the start-

ing point of the examination of religious freedom, rather than as an arrangement 

whose implications must themselves be scrutinized as to their compatibility with 

the principles of religious freedom and non-discrimination. This danger can be 

seen in a decision of the Human Rights Committee [HRC] on a communication 
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by a teacher of religions and ethics at a public secondary school in Colombia.19 He 

was removed from teaching religion because he followed ‘liberation theology’, 

which advocates views different from those of the institutional Catholic Church. 

The Committee decided that the teacher’s right to profess or to manifest his reli-

gion had not been violated, and that Colombia may, without violating Article 18 

of the ICPPR, allow the Church authorities to decide who may teach religion and 

in what manner it may be taught. Neither did the Committee think this violated 

Article 19. It said that Article 19 will usually cover the freedom of teachers to 

teach their subjects in accordance with their own views, without interference. But, 

in this case, it reasoned, because of the special relationship between Church and 

state in Colombia, exemplifi ed by the applicable Concordat, the requirement by 

the Church that religion be taught in a certain way did not violate Article 19.

This seems an ominous precedent for the legal appraisal of the relationship 

between individual religious freedom and the state’s established Church. An 

established Church is always at tension with individual religious freedoms. If an 

established religion is to be legitimate, it can only be so as long as it does not 

infringe individual rights, including individual religious freedom. In this case, the 

implication of the establishment of church is that only one religion is taught in 

public secondary schools and only teachers subscribing to that religion, and to its 

offi cial interpretation by the state-church, may teach it. This breaches the reli-

gious freedom of both students and teachers. Had this been a private school of a 

religious community, there would be no diffi culty with a policy requiring teachers 

of religion to conform to Church doctrine. However, the privileged position of 

one Church, giving it access to state secondary education, must not be used to 

infringe the rights of individual students and teachers.

The HRC itself revealed a different and preferable approach in its Concluding 

Observations on the Costa Rica state report.20 It expressed concern that Costa 

Rican law (the Ley de Carrera Docente) confers on the National Episcopal 

Conference the power to impede the teaching of religions other than Catholicism 

in public schools and the power to bar non-Catholics from teaching religion in 

public schools. It concluded that the selection of religious instructors subject to the 

authorization of the National Episcopal Conference was not in conformity with 

the Covenant.

Indeed, the Human Rights Committee followed this reasoning in Waldman v. 

Canada,21 a decision in which it rejected the state’s argument that the privileged 

treatment of a religion (a Catholic school) was not discriminatory because it was a 

constitutional obligation.

One way in which states discriminate in favour of the established religion, is by 

supporting it, but not other religions, with state funding obtained through com-

pulsory taxation. The conformity of this practice with individual religious freedom 

under the European Convention on Human Rights was challenged in Darby,22 but 

was left undecided, as the Court found a breach of the Convention on other 

grounds. The existence of a privileged status of a state-church in itself has not yet 

been challenged under the European Convention. However, the European Court 

has decided there was unlawful discrimination, where a religious association was 
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not accorded legal personality in public law, which would enable it to pursue legal 

action in courts, whereas other religions had such status.23 In this case, the dis-

crimination of the applicant Catholic Church was in relation both to the state 

religion (Greek Orthodox) and another religion (Judaism). There appears to be an 

incongruity between this determination and the implicit acceptance of the legiti-

macy of a state established religion by the European Court and Commission so 

far.24 One religion may be given a privileged status, but more than one religion 

may not. It remains to be seen if the Court would entertain such a claim of dis-

crimination, where the only privileged religion was the state religion, or if it would 

decide that some degree of discrimination between religious organizations was 

justifi ed in states that have a state-church because of the historical signifi cance of 

the Church to the state.

Between establishment and non-establishment of religion there is a continuum 

of legal arrangements.25 A process of disestablishment of religion in the state, 

which nonetheless left an important constitutional role for the Catholic Church 

was instituted in formerly Catholic states by Concordats.26 Concordats between 

states and the Holy See defi ned the status of the Catholic Church in the state, 

without preserving it as the state religion. It was often a pre-requisite for a transi-

tion to a civil constitution, disentangling the state from the church, fully or partially, 

as in Spain,27 Italy28 and South American states such as Peru.29 Italy and Spain 

have also domestic agreements with other religious communities.30 However, 

under this system, the legal status of all religions is not equal. In Spain, the 

Constitution was framed concomitantly with the conclusion of the Concordat. 

The Concordat will have great infl uence on constitutional interpretation, while 

the other agreements will not. Likewise the Lateran Pacts have a superior consti-

tutional status to that of other agreements with religious communities in Italy.31 

The Concordats, as international agreements between two equal partners, put the 

Catholic Church in a privileged extra-constitutional position. Indeed, the Italian 

Constitutional Court upheld the disparity in treatment between Catholicism and 

other religions, because Catholicism is the religion of nearly the entire Italian 

population.32

Not only in these cases, but generally, states that grant religious rights by agree-

ments with religious communities leave members of other, usually smaller, 

religions, having no such agreements, in an unequal position.33

Such processes of lessening of identifi cation between church and state have 

occurred in other, non-Catholic states as well. The 1975 Greek Constitution34 

recognizes the Orthodox Church of Greece as the national religion of Greece. 

State structure, however, has become more secular, with recognition accorded to 

civil marriages in 1982 despite church opposition.35

At the other end of the spectrum of identifi cation between state and religion 

from that of states with an established religion are states which espouse a principle 

of secularity.36 Like establishment of religion, secularity translates into a variety of 

different stances of states towards religion, resulting in different degrees of respect 

for religious freedom. In its extreme, a principle of secularity seeks to privatize 

religion and remove it from the public sphere. As will be seen, by doing so it 
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infringes religious freedom. This type of secularity in its extreme is a very indi-

vidualistic conception of religious freedom, which delegitimizes any involvement 

of religion in public life. As such, it is hard to reconcile with any comprehensive 

notion of religious freedom. Even an individualistic notion of religious freedom 

must accept some involvement of religion in public life. The right of religious 

freedom includes the possibility of using religious conviction to infl uence the policy 

of the state.37 Secularity means different things in different states spreading over a 

range of positions towards religion in the state, both formal and informal.

i Hostility

A hostile legal stance towards religion was evident in state constitutions in regimes 

that were trying to emerge from Catholic political hold. This hostile attitude has 

been now eradicated from the constitution and laws in these states. For instance, 

the 1931 Spanish Republican Constitution attempted to neutralize the competing 

power of religion, by dissolving religious orders (specifi cally, the Jesuits) that require 

a ‘special vow of obedience to any power other than the state’.38 It attempted to 

privatize religion, guaranteeing freedom of conscience to profess and practice any 

religion,39 but allowing only private worship, and limiting public worship to that 

authorized by the state. Any form of state aid to religious bodies was disallowed. 

The reinstatement of Catholicism as state religion by Franco after the 1936 Civil 

War helped the regime take hold, as much as it helped the Church itself, attesting 

to the power of religion when used by the state.40 It was fi nally the Vatican, and 

not the state that pushed for recognition of religious freedom in Spain,41 commen-

surate with recognition of Church autonomy.42 Today, Spain has struck a balance 

between secularity and establishment of the Catholic religion.43

Comparable developments in which states used their constitutions to neutralize 

the infl uence of the Catholic Church on the state occurred in Latin America. The 

Mexican Revolutions of 1910 and 1917 sought to oust religion from public life 

completely by a series of constitutional measures severely restricting all public 

manifestations of religion.44 What is remarkable is not so much the restriction on 

religious freedom for an ostensibly liberal regime, but that a principle of individual 

religious freedom45 was coupled with extreme displacement of religion from the 

public realm. The Mexican Constitutional amendment of 1992 rescinded many 

of the restrictions on the public aspects of religious life.46 Some restrictions remain: 

Religious ministers are not allowed to hold public offi ce within several years of 

leaving the ministry47 and religious groups are not permitted to form political par-

ties or associations with political goals. This is still an extreme privatization of 

religion, and exclusion of religion from political life.48, 49

ii Exclusion

Turkey, one of only few predominantly Muslim states described as secularist 

in their Constitution,50 faces an ongoing struggle in which religion challenges the 

authority of the secular state.51 In Turkey, the constitutional principle of secularism 



 

72 Right to religious freedom

forbids the legal order of the state to be based on religious precepts,52 effectively 

excluding religion from political public life, but generally not forbidding private or 

public manifestations of religion.

However, Turkey’s constitutional principle of secularism entails a demand of 

loyalty from public servants, such as the military,53 to this principle. The European 

Court accepted a state principle of secularism, in itself, as a suffi cient reason for 

restricting religious freedom.54 It would seem, rather, that because this principle 

restricts religious freedom, it should be subjected to scrutiny under Article 9(2) of 

the European Convention. A law that demands loyalty of public servants to one 

attitude towards religion should be presumed to breach religious freedom, unless 

it can be shown why such a demand would be justifi ed in a particular case.

The principle of secularity itself did come under scrutiny in the European Court 

decisions in the case of Refah Partisi.55 The European Court was called upon to 

examine the order of the Turkish Constitutional Court, which, in 1998, dissolved 

the Refah political party,56 on the ground that it had become a ‘centre of activities 

contrary to the principle of secularism’. On application to the European Court, 

both the Chamber of the 3rd section and the Grand Chamber, to which the judg-

ment was referred, did not fi nd a breach of Article 11 of the Convention (freedom 

of association), and saw no further issues arising under Article 9. The underlying 

issue in the case was that of the legitimate place of religion in the public life of the 

state. The Turkish government argued that the party in question, and political 

Islam, did not confi ne itself to the private sphere of relations between the individual 

and God but also asserted its right to organize the state and the community, posing 

a potential danger for Turkish democracy. The European Court rejected the appli-

cation, fi nding that the measures imposed by the state met a ‘pressing social need’. 

The Grand Chamber affi rmed the decision, based on Refah’s intention of setting 

up a plurality of legal systems and introducing Islamic law (shari’a), and its ambigu-

ous stance with regard to the use of force to gain power and retain it. The Grand 

Chamber found that the state may forestall such a policy, which is incompatible 

with the Convention’s provisions, before concrete steps are taken to implement it 

that might prejudice civil peace and the country’s democratic regime.57

While not going so far as to legitimize banning a party, which, if it implemented 

its goals, would breach human rights guaranteed in the Convention, the Grand 

Chamber nevertheless mentions Refah’s plans, which would breach religious free-

doms, as legitimate reasons for curtailment of its rights.58 This reasoning puts 

religious political parties in peril, insofar as a certain severity of breaches of human 

rights would be tantamount to undermining the democratic regime.

iii Neutrality

Neutral states are those espousing secularity which are neutral, rather than hostile, 

towards religion. As has been seen, even states that have an established religion 

may be neutral between religions and beliefs in other respects. But a secular state 

may, of course, claim to espouse a more consistent principle of neutrality. However, 

neutrality towards religion is manifested differently in different legal systems, 
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for example in the attitude to state funding of religion, as will be seen in four 

examples from the range of different state interpretations of the principle of 

separation of religion and state.

France is defi ned in its constitution as a secular republic.59 However, because of 

the historical position of religion (Catholicism) in the state, its principle of laïcité, 

which is ostensibly neutral, can work to the detriment of minority or newly intro-

duced religions. French law prohibits government funding of religious bodies, but 

still allows public funds to maintain Roman Catholic churches built before 1905 

(which were transferred to the ownership of the state).60 This law prejudicially 

harms worshippers of religions mostly newer to France, such as Muslims,61 as 

mosques are not provided for. The choice of a state to become completely neutral 

is not necessarily egalitarian. A “hands-off ” approach to religion, coming after 

a historical association with one religion, gives an advantage to well-established 

religions, which have benefi ted from state endorsement in the past.

A second interpretation of neutrality and constitutional separation of religion 

from the state, with no such historical burden, is enshrined in the Constitution of 

the United States,62 in two clauses of the First Amendment to the Constitution, the 

free exercise clause, which guarantees free exercise of religion,63 and the establish-

ment clause, which forbids establishment religion.64 The tension between the two 

clauses has formed the backbone of religious freedom jurisprudence in the USA.65 

This tension is manifested in the long and tortuous line of Supreme Court cases 

regarding funding of religious bodies.66 Under the US principle of separation of 

state and church, no funding of religious bodies is permitted. But under the free 

exercise clause, religious belief cannot be burdened more than non-religious belief. 

Thus, while it is clear that purely religious activities cannot be funded, much legal 

wrangling has defi ned the permissible line regarding funding of activities in paro-

chial schools,67 student newsletters,68 and other activities that have a secular 

parallel.

As will be seen in this chapter, the principle of separation of religion from the 

state has resulted not in an absence of a constitutional status of religion, but rather 

in a legal determination that both preserves group autonomy at the expense of 

individual rights and does not take enough account of the different positions of 

members of majority and minority religions.

In Japan, the constitutional text requiring separation of state and religion is 

derived from, and similar to, that of the United States. However, since the cultural 

setting is different, the involvement of religion in public life is also very different. 

The principle of separation of religion and state and the abolition of the established 

status of Shinto shrines were incorporated into the 1947 Japanese Constitution at 

the behest of the American Occupying force, who wished to end the identifi cation 

of the emperor as a god and the role of the Shinto religion as an ideology that 

underscores strong nationalism and statism.69

The Constitution prohibits any religious organization from receiving any privi-

leges from the state,70 prohibits the state from participating in any religious 

activity,71 and mandates that the state budget remain strictly secular.72 However, 

Japanese tradition has meant that the Shinto religion continues to play a role in 
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the state.73 The Supreme Court saw the separation of religion from state provision 

of Article 20 as an indirect guarantee of religious freedom, rather than an inde-

pendent principle. Therefore it was interpreted as unlawful, at least in petitions of 

individual persons, only if the activity directly infringes on their religious freedom 

by imposing restriction on their exercise of religious freedom or by compelling 

them to attend religious activities.74 Thus, deifi cation of a veteran by the veteran’s 

association, despite his widow’s objection, was not considered a breach of religious 

freedom.75 The majority of the Japanese Supreme Court considered the absolute 

separation principle of Article 20 an ideal which is impossible to achieve in a real 

social context, leaving a margin of permitted state funding for socio-cultural activ-

ities conducted by religious bodies76 including certain religious ceremonies deemed 

to have a social rather than religious role.77

In recent decisions Kohno v. Hiramatsu and Higo v. Tsuchiya,78 in which the Japanese 

Supreme Court ruled in favour of governmental involvement with Shinto and 

rejected the constitutional attack on attendance by municipal governors at Daijosai, 

a Shinto ceremony traditionally held when a new emperor succeeds to the throne.

In Germany, in yet a further interpretation of neutrality, the Basic Law bars the 

establishment of a state-church.79 But a principle of coordination, rather than 

separation, is upheld.80 Religions can be aided by state funding, as long as this 

funding is equitable. However, only religions that are recognized in public law can 

benefi t from tax funding.81 While avoiding the pitfalls associated with the US prin-

ciple of separation, this system itself jeopardizes state neutrality. It involves the 

state in deciding upon the defi nition of religions; it is discriminatory toward those 

religions, especially new religions, which have not yet been able to achieve recog-

nition in public law; and it may involve the state in deciding which groups claiming 

to represent the same religion should be acknowledged, as will be seen in the dis-

cussion later.82

The European Court had previously avoided ruling on the question whether 

Article 9 mandates neutrality of the state in all religious matters. In fact, as seen, 

many of the member states of the European Convention are identifi ed with a 

religion in varying degrees. However, recently, in Lautsi v. Italy 83 the Court squarely 

based its decision that display of crucifi xes in public schools is in violation of 

Article 9 on the principle of neutrality. The Court determined that the state must 

be religiously neutral in public spaces. The decision stressed that freedom not to 

hold a religious belief means not just freedom not to be compelled to participate 

in religious practice, but also be free from religious symbols and practices in public 

places that they could not reasonably avoid.

This acceptance of the Court that the principle of religious neutrality of 

the state is inherent in Article 9 could have far-reaching ramifi cations. The same 

principle could apply to displays of religion in courtrooms, voting stations and 

government buildings.

A forerunner of this decision is Buscarini v. San Marino 84, in which the Court 

referred to a principle of neutrality, as a basis for its decision that a demand that 

members of parliament take an oath on the Bible is a breach of Article 9. The 

Lautsi decision, however, is potentially much more far reaching. Buscarini demands 
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that the state be neutral within its governing institutions. Lautsi demands that 

the state be neutral in its public fora (at least those dedicated to education of 

children, but the rationale of the decision could apply to all fora dedicated to public 

activities).

While it may be initially thought that the secular state, which is not involved 

with religion or which relegates religion to the private sphere, could guarantee 

freedom of religion while evading the need to decide to whom these rights belong, 

whether individuals or communities, this is clearly not the case. Secular states, just 

as states in which one or more religions are given a constitutional or legal status, 

need to make decisions about allocation of religious rights (religious freedom and 

religious equality). Against this background, I argue that the interpretation of reli-

gious freedom must be as an individual right. Community rights may be derived 

from the individual right, but they may not override it.

PART B: RELIGIOUS FREEDOM SHOULD 
BE AN INDIVIDUAL RIGHT IN 
PREFERENCE TO A GROUP RIGHT

Within the context of the various existing legal arrangements of religion in the state, 

four main arguments will be advanced in this chapter as to why religious freedom 

should be interpreted as an individual right, in preference to a group right:

1 Religions have a public or semi-public character and so must accord indi-

vidual rights. This is so especially regarding state established religions, but 

also, in a lesser measure, regarding all religions.

2 The right of members and workers of religious organizations to belong to the 

religious community and participate in its activities does not mean they must 

shed their rights at the door.

3 According rights to groups inevitably involves the state in defi ning religious 

groups, thus breaching state neutrality in matters of religion.

4 Jurisdiction cannot be accorded to a religious community that does not 

respect individual rights, as some members may not have a real choice 

whether to belong to it. Even where there is a choice, the state should not 

allow individuals to waive rights of religious freedom to their communities.

I then proceed to argue that:

5 An individual conception of religious freedom should take into account the 

different positions of members of minorities and of majorities.

6 If religious freedom were to be recognized as a group right this would raise 

the further need to defi ne group equality and to choose between individual 

equality and group equality.

7 States should not make value judgments of the social worthiness of religions, 

as this breaches state neutrality.
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I pursue these arguments in the context of the different forms that state involve-

ment (or non-involvement) with religion may take. Each argument is relevant to a 

different legal position of religion in different states. Several cases from different 

jurisdictions, which exemplify these problems, are examined. Often, these prob-

lems did not arise in discussions of international human rights law. Some issues 

are best illustrated by jurisprudence of the European Court of Human Rights, 

some arose in domestic cases in various jurisdictions, and some through examina-

tion of state constitutions, laws and agreements.

3.1  Religious institutions have a public or semi-public 
character and so cannot be granted rights that 
override individual rights

The public character of religious institutions provides a strong reason for demand-

ing that they themselves respect individual rights, and do not benefi t from a 

communal right to religious freedom that overrides individual rights. Where insti-

tutions belong to an established state religion, the status of the established religion 

and its affi nity with the state make a particularly strong case for subjecting it to 

limitations based on individual rights of members and non-members. To a lesser 

extent, the argument of public character is true also for non-established religions.

As will be seen, under the European Convention, churches have rights, but 

actions of state-churches may also give rise to state obligations under the Con-

vention. Some bodies of a state-church may be victims of violations under the 

Convention, but this does not rule out state obligations concerning other bodies or 

actions of state-churches. Public aspects of religious disciplinary proceedings of a 

state-church bear enough similarities to judicial proceedings to demand that they 

be subject to human rights guarantees. Internal judicial proceedings of other reli-

gions also share some of these characteristics in their implications for the individual 

subjected to them, but are left outside the scope of current human rights law.

Institutions of established religions, or at least some of them, can be subject to 

the international human rights obligations of the state, based on the claim that 

they are bodies of the state. Indeed, the obligation of states to ensure observance 

of the Convention by certain institutions of state-churches has been recognized to 

some extent in judicial interpretation of the European Convention, based on the 

role such institutions play in the administration of the state, as will be discussed 

later. It is possible to suggest an evaluation of the applicability of the Convention 

to religious institutions according to two criteria: The fi rst is the constitutional 

position of the Church and its institutions, whether the Church is on a par with 

state authorities, giving its actions towards members and non-members the impri-

matur of the state. (For example, the legislation of Measures of the General Synod 

of the Church of England is primary state legislation in the UK.) The second is 

the performance of functions of the state, or functions usually associated with the 

state, such as registration of marriages, undertaking burials, education and welfare 

functions. There is also a third consideration in attaching state responsibility 

to acts of state-churches, namely, that even when not directly fulfi lling state 
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functions, churches offer a comprehensive guide for peoples’ lives, within an 

inclusive social and moral framework. This strengthens the case for including 

them within the state’s human rights responsibilities, more than for comparable 

non-religious bodies that have a constitutional position or perform a state 

function. This third consideration, while not related to the status of the 

religious organization as a body of the state, is a further reason why the state 

should have to assure that Convention rights are respected, even within a 

religious organization.

In international law, there has not been recognition of a state obligation to 

ensure that religious organizations of non-established religions respect individual 

rights. However, there are reasons to favour such recognition. While the constitu-

tional position of these religions is different from that of an established religion, 

non-established religions do perform both formal and informal governmental 

functions, such as marriage registration, burial, education and welfare care. 

Religious bodies to which legal state powers, such as marriage registration, are 

devolved, are exercising a government function and so the state should be 

held responsible for its compliance with the state’s international human rights 

obligations.85

When to attribute responsibility to the state in international law is a diffi cult 

problem. The Articles on Responsibility of States for Internationally Wrongful 

Acts86 support the above interpretation. Conduct of any organ of legislative, judi-

cial or executive branch is considered an act of state (Article 4). So, clearly, 

decisions of a religious tribunal operating under law are state acts. More ambigu-

ous is the inclusion as acts of state, in Article 5, of acts of an entity that is not a state 

organ but is empowered by state law to exercise governmental authority. So, 

for example, it would seem that registration of marriages by non-governmental 

religious registrars is a state act. Article 9 is even further reaching, including in 

the scope of act of state conduct exercised by persons in the absence of offi cial 

authorities exercising governmental authority in circumstances that call for these. 

These could possibly include acts of religious charities, which provide basic 

needs that are not provided by government. When any of these breach the state’s 

human rights obligations, the state could be responsible for contravening interna-

tional law.

Other activities in which religious organizations perform functions primarily 

undertaken by the state, such as operating hospitals, or even schools, should also 

give rise to state responsibility. This was not the approach taken by the European 

Commission in Rommelfanger,87 which viewed the Catholic hospital as a non-

governmental organization not liable to obligations of the European Convention. 

A modifi cation of this approach is signalled in Costello-Roberts,88 in which the 

European Court stated that even when the state privatizes state functions, such 

as education, the Convention obligations remain.89

However, it is possible to include non-state actors that perform such functions 

within the scope of human rights obligations, while allowing for an interpretation 

of the rights within a religious organization that is different from that of rights 

outside.90
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Indeed, some states, including Germany, have recognized religious organiza-

tions as public bodies, which need to respect constitutional rights just as other state 

bodies. In Germany, where there is no state-church, the Roman Catholic and 

Lutheran Churches are nevertheless public authorities subject to Article 19(4) of 

the German Basic Law, under which recourse to the court is granted in case of 

violation of rights by these authorities.

The need to assure an observance of basic human rights at least within some 

institutions of religious organizations is bolstered by observing that regulation of 

members’ lives by non-established religions may be as infl uential and comprehen-

sive, if not more so, than that of established religions. They may provide, in 

varying degrees, a personal moral and social framework and defi ne a comprehen-

sive community structure, which can encompass aspects from nurseries to pastoral 

care to the regulation of food sold to the community. Some of the examples dis-

cussed later in the chapter illustrate this.

3.1.1  Churches as bearers of rights and as bearers of 
obligations under the European Convention

The characterization of religious bodies as public or private has important 

consequences not just for their substantive rights, but also for their procedural 

ability to enforce these rights. The European Convention treats Churches both as 

rights bearers and, sometimes, as bodies with obligations under the Convention. 

Religious organizations are themselves able to use the European Convention to 

protect their religious freedom. They may have rights under the Convention 

as well as the competence to apply to the European Court to rectify such 

infringements.

Churches and similar organizations have been recognized by the European 

Commission for Human Rights as being capable of lodging applications and 

claiming rights in their own name. Non-governmental organizations and other 

groups have locus standi under Article 3491 of the Convention, if a party to the 

Convention has violated its substantive Convention rights. Because of the nature 

of this right, the question addressed by the Commission was whether organizations, 

rather than natural persons, could claim a right to freedom of religion, conscience 

or belief. The Commission decided that they could do so.92 Among the rights 

included in organizations’ religious freedom, the European Court has acknowl-

edged a right of religious organizations to be recognized as legal entities.93

It seems from the Commission’s language, that it recognized Article 9 rights 

of organizations as aggregates of members’ rights, rather than as group rights,94 

although neither the Commission nor the Court has yet had to decide on this 

question. While recognizing a right of a Church to organize its worship, the 

Commission was careful to note that the church was protected ‘through the 

rights granted to its members’.95 Recently the Court has accepted applications 

from religious organizations without question, but nothing in the decisions or their 

reasoning would suggest that they are no longer seen as claiming rights on behalf 

of their members.96
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Evans believes that this difference is of no importance, because a church cannot 

manifest its beliefs independently of the actions of its members.97 However, as will 

be seen, the difference between according religious communities or institutions 

substantive group rights and recognizing their rights as just an aggregate of indi-

vidual rights is of signifi cant practical and theoretical importance.

The European Commission distinguished religious organizations that can be 

‘victims’ under the Conventions from those for whose actions the state bears 

responsibility under it. In Finska forsamlingen I Stockholm and Hautaniemi v. Sweden,98 

the Church of Sweden and its parishes were deemed to have non-governmental 

organization status, since they were not exercising governmental powers. 

Therefore, they could have locus standi as ‘victims’ (under Article 25)99 to lodge an 

application against the state.100 The Commission then decided that it follows that 

the state cannot be held responsible for a violation of parishioners’ freedom of 

religion as a result of the decision of the Church Assembly.

Possibly, this decision should be read as limited to doctrinal, non-governmental 

functions, such as, in this case, prescribing the liturgy. But there are governmental 

activities of some state-churches,101 and these will be subject to Convention 

obligations. The Commission, following Article 25, differentiates between non-

governmental organizations and those bodies for whose actions the state is liable 

under the Convention. It is a preferable interpretation, to differentiate according 

to function, and thus not to exclude bodies of the state-church, from the ambit 

of the Convention, but to examine the body performing the act and the nature of 

the act performed. State-churches conduct government functions as well as acts 

of merely internal signifi cance.

Indeed, it should not be the conclusion from Finska that state-churches are 

never deemed state organizations for which the state is responsible. That would be 

an undesirable interpretation, which would result in lack of redress under the 

European Convention for individuals whose human rights were breached by 

a church that may possess state powers affecting individuals and whose actions 

may be perceived by the public as those of the state. The state-church would 

benefi t from both the autonomy of a religious community and the power, status 

and resources of a state endorsed religion, with no effective guarantee of the rights 

of individuals and subgroups within it.

A position of the Commission that the central institutions of state-churches 

are subject to the obligations of the Convention is discernible elsewhere. By agree-

ing to examine the merit of applications of clergymen of state-churches against 

the church, such as in Williamson,102 the Commission implicitly accepted that 

state-churches can be subject to the substantive Articles of the Convention.

A distinction can be made based on the role that the church is playing and the 

legal authority or capacity it is exercising, to decide whether or not it is exercising 

a governmental function of the state. A distinction based on the role of the body 

concerned within the church was made in the Case of the Holy Monasteries.103 Greece 

claimed that the applicant monasteries could not be ‘victims’ under former 

Article 25 of the European Convention, by pointing to their strong connection 

with the state. The European Court did not accept the argument, even though the 
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monasteries were public law entities, because their role is spiritual and they have 

no administrative role in the state. They thus qualify as non-governmental orga-

nizations. It is left open in the Court’s decision what these governmental or 

administrative roles might be. In keeping with the Court’s decision, these could 

still be interpreted broadly, to include not just central government roles but also 

government in its role of serving the community so as to include functions such as 

education and welfare.

A distinction between different church bodies as well as a distinction between 

different functions exercised by church bodies has been made by the UK House 

of Lords. Because the European Convention has been incorporated into the UK 

Human Rights Act, the UK courts needed to defi ne the status of the state-church 

and its institutions for the purposes of the European Convention. The House of 

Lords decided on the applicability of the Convention’s provisions to a parish 

council of the Church of England.104 The Lords interpreted the UK Human 

Rights Act to match the interpretation of the European Court and Commission as 

to when the European Convention would apply to church bodies. The Church of 

England itself is not a legal entity, but parish councils are. According to the 

Human Rights Act, the Convention would apply if the parish were a ‘core’ public 

authority, which fell under Section 6(1) of the Act, or a ‘hybrid’ authority, exercis-

ing a public function, falling under Section 6(3) of the Act. Section 6(1) refers to 

‘public authority’, but does not defi ne it. The Lords, in several separate opinions,105 

characterized it by possession of powers, democratic accountability, public fund-

ing, and an obligation to act in the public interest. One of the tests used106 was 

based on Holy Monasteries and Finska – whether the body was established to be part 

of the process of government. None of the Lords thought that the parish council is 

a ‘core’ public authority, therefore they had to decide whether the parish council 

was a hybrid authority exercising a public function. Parishes do exercise public 

functions, such as registration of marriages and burials, but, in the particular case, 

which dealt with repairs to the chancel, all but one of the Lords also did not think 

the parish council was exercising public functions of a ‘hybrid’ body, under sec-

tion 6(3), and therefore, in this case, the Human Rights Act did not apply. Further 

to this analysis, it appears that the provisions of the Act, and therefore of the 

Convention, would apply to the exercise of other functions of a parish, and to all 

acts of the central bodies of the Church of England.

This is the analysis under UK law, according to which fi rst the body concerned 

has to be analysed, and then, if it is a ‘hybrid’ case, its function in the particular case. 

The European Commission had only distinguished between bodies of the church 

for the purposes of application of Article 9. It is suggested that the UK approach be 

adopted under the European Convention regarding ‘hybrid’ church bodies, distin-

guishing between their governmental and non-governmental functions.

3.1.2 Church employees and internal proceedings

One of the state-like activities conducted by religious organizations is having an 

internal legal and judicial system. It is, of course, only state like: it applies only to 
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members, and in this sense it is voluntary; generally, the ‘judicial’ determinations 

may only be recognized in law through private law arrangements. But, effectively, 

such ‘judicial’ decisions of religious bodies may determine privileges, rights and 

responsibilities as recognized by the community, affecting members’ lives as much 

as state judicial decisions. Thus, there is strong reason to suggest that internal 

proceedings in religious organizations follow basic safeguards of fair procedure. 

However, it is more questionable whether international human rights law can 

hold states responsible for enforcing fair procedure requirements in such cases.

There are three types of internal proceeding by religious organizations: disci-

plinary proceedings against clergy in a state-church, disciplinary proceedings 

against clergy in a religious organization with no constitutional status, and other 

proceedings in a religious organization that determine religious rights within the 

religious community. States may be responsible under international human rights 

law for guaranteeing fair procedure in the fi rst case. In the second and third cases, 

there is a strong argument for the demand of such guarantees, but there is cur-

rently no basis to claim that these exist in international law.

A case of the fi rst type was discussed in Tyler v. UK.107 An Anglican minister 

argued that he should be guaranteed rights of fair procedure, according to 

Article 6 of the European Convention, in disciplinary proceedings against him 

in the ecclesiastical courts.108 The UK government argued that his function was 

in a nature of a public service, rather than a private professional service, and 

so the proceedings were not a determination of his ‘civil rights’ within the 

meaning of Article 6(1). The Commission in Tyler did not rule on this argument, 

as it decided the ecclesiastical court did constitute an independent and impartial 

tribunal.

The term ‘civil rights and obligations’ in Article 6(1) is ambiguous. Its interpre-

tation, given in Strasbourg jurisprudence, purposely ignores state classifi cation, 

examining instead the contents and effects of the right,109 and includes some public 

law and administrative procedures, especially, but not exclusively, those in which 

the authority is not acting as sovereign.110 Pertinent among these were the deter-

minations that classifi ed disciplinary proceedings resulting in suspension from 

medical practice111 and legal practice112 as a ‘civil right’ within the ambit of 6(1). 

Disciplinary procedures in a state-church could similarly be said to determine 

‘civil rights’ under this test. However, more relevant to disciplinary procedures in 

state-churches, which concern state employees, is the test regarding employment 

disputes of civil servants given in Pellegrin.113 It includes in Article 6(1) employment 

disputes regarding civil servants, excluding only disputes regarding activities 

of public servants who are acting as a depository of public authority. Under 

Vilho Eskelinen v. Finland 114 the exclusion was narrowed further. Only a dispute 

regarding an exercise of state power will be excluded, not every dispute regarding 

an employee who has the authority to exercise state power. Thus, it appears 

that disciplinary proceedings against clergy of state-churches could be subject to 

Article 6(1).

Indeed, it would be advisable if disciplinary procedures against clergy in state-

churches were included in the ambit of international human rights guarantees of 
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fair procedure in determination of legal rights, such as Article 6(1).115 The consti-

tutional status of the ecclesiastical courts in the United Kingdom116 should mean 

that Convention obligations must apply. Disciplinary proceedings in such a case 

are quasi-judicial proceedings, in which a legal mechanism associated with the 

state determines rights and privileges of individuals.

It is an inbuilt weakness of European Convention protection, because it creates 

obligations on states not private parties, that it would apply to disciplinary pro-

ceedings of a state-church but not to proceedings of another religion. Proceedings 

in religious institutions of religions other than state religions would not be subject 

to Article 6(1). But this leaves an important facet of individual rights unprotected. 

These are procedures that de facto determine signifi cant aspects of the lives of 

members of the community or organization, including benefi ts, privileges, social 

standing or employment, as crucial to the lives of members as any offi cial determi-

nation of rights. While the legal basis, if any, for such proceedings is rooted in 

private law, the determination may be more than a private matter, because of its 

severe ramifi cations in a cohesive community, and, at least in case of disciplinary 

procedures, the moral opprobrium of the individual concerned.

Such a case was a decision by the Chief Rabbi of the UK on a Rabbi’s fi tness 

to hold rabbinical offi ce, following an investigation of allegations against him, 

discussed in an application for judicial review in the Divisional Court.117 The 

Court decided it would not exercise judicial review, because the decision to be 

reviewed was not a regulation of a fi eld of public life, for which the government 

would have provided a statutory framework, if regulation did not exist. The test 

for judicial review in UK law is not the same as that for the application of the 

European Convention (by means of the Human Rights Act). The judicial review 

test is broader, as it does not apply only to acts of government but to acts that 

would have been undertaken by government. It could be suggested that this is a 

preferable test to determine which bodies should be subject to human rights obli-

gations. UK courts had previously found that some acts of NGOs are to be treated 

like government acts because they regulate a fi eld that government would have 

regulated.118 Governments do not regulate religions, but for the purposes of appli-

cation of human rights guarantees possibly the criterion should be broadened to 

include acts similar to those which government regulates, which could include 

proceedings which are a determination of a person’s reputation in the community. 

A further diffi culty pointed out by the Divisional Court is that of disentangling 

procedural considerations of natural justice from Jewish law, which the Court 

must respect. This is a substantial diffi culty, which should caution care, but should 

not prove an absolute bar to application of procedural guarantees.

Religions use internal proceedings that have a judicial character not only 

regarding employees. Proceedings of the London Beit Din, a tribunal appointed 

by the Chief Rabbi to decide on certifi cates of kashrut for food vendors, were 

examined by a UK court, which decided that there was no recourse to judicial 

review of the decision.119 The Beth Din is a religious Jewish court. It is not a court 

of law of the state. Food vendors voluntarily decide if they wish to apply for 

its kashrut certifi cates, and thus submit to its decisions to revoke such certifi cates. 
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It does not decide legal rights, but it decides, in fact, on the livelihood of a member 

of the community, with a de facto signifi cance much like that of a business licence. 

It is arguable that the religious institution cannot act regardless of the procedural 

rights of its member in such proceedings. However, in this case the argument is 

weaker than that regarding disciplinary proceedings, because there is no moral 

blame implied by the proceedings.

The right to have internal judicial or quasi-judicial procedures is a group right 

par excellence. If such rights are to be recognized as part of religious freedom, they 

should be subject to the proviso that individual rights of basic fair procedure (such 

as the rules of natural justice) are respected. However, there is a danger not only 

of interference in institutional religious autonomy, but also in matters of religious 

doctrine. Thus, not full judicial procedures, but rather rudimentary elements of 

fair procedure must be observed.

3.1.3 Democratic governance

If religious institutions of a state religion have legal status as public bodies, there is 

an argument that they must be subjected to requirements of democratic gover-

nance (as well as possibly other attributes of good governance, such as transparency 

and accountability). As will be seen, this is a requirement that has been raised both 

from within, by members of religious organizations themselves, and from without, 

by states in which they operate.

The requirement for democratic governance of religious institutions has not yet 

been raised in international law, and seldom in domestic law. It is not presently 

clear that a democratic governance requirement exists in international law even 

regarding state governance, although there is a strong claim for such a require-

ment, an issue of much recent debate.120 However, even if a requirement for 

democratic governance of states exists in international law, current international 

law does not offer a basis for a possible demand for democratic governance of 

religious institutions in the state.

Nevertheless, it would be commensurate with the trend for strengthening 

democratic governance and human rights observance in civil society, if this 

requirement were demanded of civic organizations, including religious institu-

tions, particularly institutions of state religions, concurrent with the implementation 

of human rights provisions.

This is not an easy argument. So far, democratic governance in religious institu-

tions has seldom been demanded even in democratic states. It has never been 

raised as an international demand of religious bodies in other states. Even in the 

processes of state building in which the international community has participated 

(such as Afghanistan and Iraq) and raised demands for state democracy, religious 

organizations were left outside these demands.

Nevertheless, there are reasons to develop legal bases for enforcing at least 

some aspects of democratic governance on religious institutions, such as voting 

for the administrative bodies that oversee religious institutions, but not appoint-

ment of religious authorities. A religious institution, although rooted in a private 
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law contract, does have a public aspect. Its members do have a claim, regardless 

of the private law instrument setting it up, as to the way it is run, and can legiti-

mately demand that principles of democracy and accountability be upheld. 

Religious organizations often infl uence members’ lives often as much as the state. 

They encompass in their actions and teachings all aspects of life, and form an 

important social, cultural and religious framework for members. In religiously 

pluralistic societies in Europe and elsewhere, religious organizations of different 

religions organize important aspects of individual and social life. It is important 

for the state to foster a plurality of organizations in civil society, but participation 

in civic society through its organizations should also mean that participants 

be able to oversee the civic organizations, including religious ones, in which they 

take part.

The argument for a requirement of democratic governance may be extended to 

institutions of religions that are not state religions. Some states that extend a 

requirement of democratic governance to certain private associations, exempt 

religions not only from human rights requirements imposed on private civic orga-

nizations, but also from democratic requirements of other civic organizations. 

This is a way in which states favour religious group rights over those of individual 

members. The decisions of the institution, according to its own rules, will be recog-

nized over the wishes of individual members, even if they are a majority. For 

example, in Hungary, civic associations are required to have a democratic structure, 

but religions are exempt from the need to have a democratic structure in order to 

be registered.121 Clearly, this exemption was given so as not to interfere in doctrinal 

matters. But the same attributes that favour a democratic governance require-

ment in civic organizations, namely that they manage important aspects of peoples’ 

lives, perform social functions in the state and often receive funds from the state 

(directly or through tax exemptions), apply to religious institutions. Future debate 

is needed on how to reconcile democratic governance and doctrinal imperatives, 

possibly distinguishing between doctrinal decisions and administrative organi-

zation of the religious institution.

A requirement of democratic governance for religious organizations was debated 

in a US case in an indirect way. Courts in the USA are loath to intervene in church 

decisions, based on a principle of non-intervention in church affairs grounded in 

the First Amendment.

However, in Jones v. Wolf,122 a problem arose of deciding which faction in a 

church dispute should prevail. The court majority decided on a rebuttable pre-

sumption that the church body decides by majority decision. The dissent on the 

court said there should be no presumption of a particular decision method, and 

the court should look only to church doctrine as to who is the qualifi ed decision 

maker, otherwise the boundaries set by the First Amendment will be overstepped. 

While in practical terms, the difference is only one of evidentiary burden, there 

may be a more fundamental difference. The majority did not explicitly mention 

democratic ideals behind its presumption of majority vote. Nevertheless, in fact, 

the decision promotes principles of democratic governance, even if only in a weak 

(i.e. rebuttable) sense. This decision is an example, albeit a rare one, of imposition 
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of principles of democratic governance on a religious organization by the state, 

the USA, even if this was done only implicitly.

Why religious community members would favour a democratic governance 

requirement can be exemplifi ed by a decision of the UK Court of Appeal. It ruled 

that the decisions of an imam in compiling a list of members entitled to vote for 

mosque committee elections was not subject to judicial review, as his functions 

and decisions were not of a public nature.123 The imam’s actions were deemed 

binding on members by force of a private law contract. However, a mosque, as 

any religious institution, is not merely a product of a private law contract. It governs 

all aspects of adherents’ lives as much as state organs do, even when not taking 

over directly functions of the state, such as education. Requiring democratic par-

ticipation in decision making is part of assuring respect for human rights in 

carrying out these functions.

While currently there is no applicable legal requirement of democratic gover-

nance either in UK law or in international law, it could be an important development 

to participation in civil society if civic organization had a requirement of demo-

cratic governance that included at least the administrative functions of religious 

organizations. Of course, it may not be easy to delineate administrative functions 

from core religious functions. It is diffi cult presently to suggest how such a require-

ment could be introduced in future international legal instruments, but this should 

merit further consideration.

Thus, religious organizations bear characteristics of public bodies having human 

rights obligations, as employers, as civic bodies, or as regulators of social life. As 

such, they are not purely private bodies, and should not be exempt from the obli-

gation to observe human rights, including religious freedom of individuals.

3.2  Religious freedom includes the right to participate 
in religious communities without waiving one’s 
basic rights

Individuals who participate in religious communities, whether as members or 

employees, do not let go of their rights at the door of the community. Religious 

freedom encompasses the right to participate in religious community activities 

with basic rights such as freedom of expression, equality, and freedom of religious 

belief and practice. The normative claim regarding members is that the state must 

accord religious freedom equally and so their right to religious freedom is infringed 

if they cannot benefi t from equal protection of the law in institutions of their reli-

gion. Because religion is part of one’s identity, the individual should not be made 

to choose between participation in religious institutions and basic rights. It is the 

meaningful participation in religious life sought by members and workers as a 

manifestation of their religious freedom that calls for guarantees of rights by the 

state.

This is not just a normative claim. There are some indications of an existing 

basis in law for these claims, in European human rights law. The exclusion of this 

consideration, for instance in the developed case law of US courts, is unjustifi ed. 
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The argument is strongest where a state religion is involved, because individuals 

have a strong claim that a religion that has the imprimatur of the state must respect 

their rights. Nevertheless, the argument that religious freedom must not mean 

having to waive basic rights by joining religious activities is valid for other 

religions as well.

3.2.1 European human rights law

The problem of squaring the autonomy of religious institutions with individual 

human rights is evident in the international as well as domestic legal context. The 

European Commission stated, that Article 9 does not oblige the High Contracting 

Parties to ensure that churches within their jurisdiction grant religious freedom to 

their members and servants. In a state-church, it reasoned, servants are employed 

for the application of a particular religious doctrine, and their religious freedom 

consists of their ability to leave the church.124 It saw the church as protected in its 

autonomy in these matters. This broad qualifi cation of Article 9 can be criticized. 

Individuals always have a right to religious freedom, even when they undertake 

a position within a church. People enter employment or otherwise associate them-

selves with religious organizations for a variety of reasons and exigencies. They 

do not, thereby, forfeit any right to freedom of religion and belief. This right 

should, however, be interpreted differently according to the context of the posi-

tion they undertake within the church. The variable scope of individual religious 

freedom should depend on the position of the employee, his profession and the 

institution in which he serves. The applicants in Karlsson and Knudsen were clergy-

men, regarding whom it is most justifi ed to view a church demand of religious 

conformity as not infringing their religious freedom.

The European Commission, however, followed its earlier reasoning also in the 

case of a non-established church, and viewed as legitimate a dismissal of a doctor 

in a Catholic hospital who expressed, in a private capacity, pro-abortion views,125 

because it reasoned that by entering employment with the church the doctor 

accepted a certain limitation of his freedom to criticize the church.

But, contrary to the reasoning of the Commission, when assessing the protection 

of employees’ human rights in religious institutions, not all employees should be 

treated alike. Differentiation should be made between ‘core’ religious employees 

such as clergy, for whom an imposition of doctrinal conformity would be easier to 

justify, and other employees who may have valid claims to a broader interpreta-

tion of religious freedom. This argument regarding the Commission’s qualifi cation 

of Article 9 is especially strong when applied to state-churches or dominant religions 

in the state.

However, as will be discussed later, even this qualifi cation of Article 9 does not 

mean that, under the European Convention, states do not need to assure that 

churches grant members and employees human rights. The permissible limitation 

of religious freedom remains the exception.

One of the main issues to cause concern for churches, in any state, were they to 

be subjected to international human rights requirements, is the ordination of 
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women clergy. The claim of women who wish to be ordained exemplifi es well the 

argument of this section. It is precisely because of their wish to play a meaningful 

role within the religious community, that the law must intervene within the realm 

of church autonomy to guarantee their right to equality.

This issue has not been raised directly in international fora. Neither the European 

Court, nor, previously, the European Commission, has confronted the question of 

whether state-churches must ordain women as part of their human rights obliga-

tions. But a correlative issue was presented to the European Commission.126 The 

Commission decided that state-churches that ordain women clergy have not 

breached the right to religious freedom of clergymen who objected to such ordina-

tion on theological grounds. In Williamson,127 the applicant, a clergyman, tried 

unsuccessfully to challenge the legality of the Ordination of Women Measure128 

as breaching his religious freedom. The Commission reiterated its established 

position that freedom of religion does not include the right of a clergyman, within 

the framework of a church in which he is working or to which he applies for a post, 

to practice a special religious conception.129 However, the Commission, in dis-

missing his application, also noted that Article 14 of the European Convention 

prohibits discrimination in connection with Convention rights, discrimination 

that the Measure sought to eliminate. But the Commission did not go (and did not 

need to go) so far as to say that the Church of England, whose Measures are par-

liamentary legislation, needed to allow for ordination of women in order to abolish 

discrimination between men and women, so that the UK would be in compliance 

with the Convention. However, if Article 14 applies to state-churches, as applied 

by the Commission in this case, then not only is the church allowed to appoint 

women, but it must do so. Indeed, under the Commission’s reasoning the UK itself 

is in breach of Article 14 by the Anglican church’s failure to permit the ordination 

of women Bishops.130

A similar question is likely to arise as to the ordination of homosexual clergy. 

The question of ordination of gay clergy has arisen in internal religious debate, for 

instance in the Anglican Church.131 It has yet to be framed as a human rights 

requirement to which the Church of England, or any state-church, must adhere. 

If such a claim would arise under the European Convention, the Court would 

have to examine whether refusal to appoint gay clergy breaches their right to 

equal enjoyment of religious freedom under Article 14 (in conjunction with 

Article 9) of the Convention. Sexual orientation is not one of the enumerated 

prohibited grounds of discrimination in Article 14, but it has been recognized by 

the European Court as one of the grounds of prohibited discrimination covered 

by the words ‘such as’ in Article 14.132

3.2.2  Rights of employees of religious 
organizations – UK and Germany

The unresolved confl ict between church autonomy and individual freedom has 

been resolved differently in different states. The examples we turn to next, those 

of the UK and Germany, and then the USA, have each struck a different balance 
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between church autonomy and individual freedom. The US case law leaves 

narrow the scope for protection of individual rights. German constitutional deci-

sions have attempted a more balanced approach, but still give considerable 

protection to church autonomy over individual rights. In the UK, the balance 

between institution and employees is yet to be determined in the interpretation of 

new legislation.

One of the important areas in which individuals are pitted against private insti-

tutions is that of employment. A confl ict between individuals’ religious beliefs and 

the demands made by these institutions can arise where religious individuals are 

employees or apply for work in non-religious places of employment or in places of 

employment of a religion other than their own.

The place of work has become one of the important areas in which people 

spend much of their lives and so it exerts a strong infl uence on their lives, as much, 

if not more than the state. There, more than almost anywhere else protection of 

individual rights is needed.

The ILO Discrimination (Employment and Occupation) Convention (No. 111) 

prohibits discrimination in the workplace on various grounds, including religion. 

The EU has an given detailed protection to this act through the Council Directive 

Establishing a General Framework for Equal Treatment in Employment and 

Occupation.133

The Directive mandates the prohibition of direct and indirect discrimination 

on the grounds of religion or belief in employment and related areas.134 The 

Directive qualifi es this stricture in various ways, stating among them, in Article 4, 

that ‘Member States may provide that a difference of treatment which is based on 

a characteristic related to any of the grounds referred to in Article 1 shall not con-

stitute discrimination where, by reason of the nature of the particular occupational 

activities concerned or of the context in which they are carried out, such a char-

acteristic constitutes a genuine and determining occupational requirement, 

provided that the objective is legitimate and the requirement is proportionate.’

In the UK, the Employment Equality (Religion or Belief) Regulations 2003 

implemented the EU Equality Framework Directive135 in regard to discrimination 

on the grounds of religion or belief. (The Equality Act 2006 outlaws discrimina-

tion on grounds of religion and belief in other contexts – including goods, facilities 

and services, education and public authorities.)

The UK Human Rights Act, which adopts the European Convention, does not 

state explicitly whether it upholds individual religious rights or religious group rights. 

However, Section 13 of the Act136 instructs the courts to have particular regard to 

the importance of the right to religious freedom, when its exercise by a religious 

organization will be affected. The wording of the section is vague. It does not say 

the court must prefer the right of the religious organization to a confl icting right 

of religious freedom, for instance, that of a member. As the importance of the 

right to freedom of thought, conscience and religion which Section 13 stresses is 

also the right of individuals within religious organizations, it would be possible to 

interpret Section 13 so as not to prefer a right of the religious organization over 

that of its members or employees.
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In Germany, a constitutional guarantee of a right of self-government to reli-

gious organizations137 was interpreted by the Constitutional Court so that it 

may override constitutional rights of employees, including religious freedom. 

The workers to which such decisions referred ranged from a minister (who was 

suspended by his church upon being elected to the Bundestag, contrary to consti-

tutional protection138 of elected members)139 to workers in non-religious roles that 

have a bearing on church ethics (doctor in Catholic hospital who expressed pro-

abortion views),140 to workers in purely non-religious roles (a bookkeeper of a 

Catholic youth home who had left the church).141

The range of workers whose rights were subject to the church autonomy guar-

antee was overbroad. However, differently from the US doctrine of ‘ministerial 

exception’, which will be discussed below, the German Constitutional Court, held 

that there were limits to the right of the church to impose its views on its employees. 

Churches could not put unreasonable demands of loyalty on employees. Thus, the 

German Court does not see church autonomy as a blanket exemption of the 

church from compliance with protection of individual rights. However, the results 

reached by the Court show that it did not differentiate between workers according 

to their roles.

3.2.3 United States

A well-established doctrine regarding rights of workers within religious organiza-

tions exists in US case law. However, under US religious freedom analysis, the rights 

of individuals in religious organizations are not adequately addressed. To see why 

this is so, the principles of the law of religious freedom in the US should be recalled.

The US religious freedom jurisprudence is based on the two religion clauses of 

the 1st Amendment to the US Constitution. It contains two clauses regarding 

religion: the free exercise clause, which guarantees freedom of religion, and the 

establishment clause, which forbids Congress from establishing religion.

Free exercise of religion can be restricted by law, according to the Supreme 

Court test in Sherbert v. Verner,142 if such a law furthers a compelling state interest, 

and employs the least restrictive means in order to do so. The Court substantially 

modifi ed this test in Employment Division v. Smith,143 so that government can prohibit 

religious conduct without showing a compelling interest, as long as the law is neu-

tral and generally applicable.144 The Religious Freedom Restoration Act145 

[RFRA], which the US Congress enacted in 1993 to counter Smith and restore the 

Sherbert test, was struck down146 by the Supreme Court decision City of Boerne v. 

Flores.147 However, even under the Smith doctrine, when a law is not neutral and 

generally applicable, government must still show a compelling reason for restrict-

ing exercise of religion.148 In Gonzales v. Centro Espirita149 the Supreme Court, 

interpreted RFRA (which it implicitly accepted as in force in relation to the 

Federal government) as mandating a strict scrutiny test, meaning the government 

needed to show a ‘compelling interest’ to interfere with the free exercise of religion 

of the particular person affected, and it was not enough for the government to show 

that the measure was neutral and generally applicable.
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However, outside the line of free exercise cases, the establishment clause gave 

rise to a broad doctrine of church autonomy. One of the important aspects in which 

church autonomy is elevated above individual human rights is the ‘ministerial 

exception’, defi ned thus: ‘When a church makes a personnel decision based on 

religious doctrine … the courts will not intervene.’150 However, there need not be 

reliance on church doctrine underlying each decision for the ministerial exception 

to apply. This means that churches and other religious organizations are exempt 

from a variety of employment laws,151 including Title VII of the Civil Rights Act 

that forbids discrimination in employment on grounds of race, colour, religion, 

sex, or national origin.

The lower courts have asked whether the ministerial exception survives after 

the Smith decision. If government may burden individual religious practice by 

general neutral law even without a compelling state interest, may it also burden 

religious organizations by general neutral law, for instance, by employment equality 

legislation? All courts in which this question arose decided that the ministerial 

exception remains intact.152 The reason given was that the ministerial excep-

tion addresses the rights of the church, while Smith refers only to the rights of 

individuals.153 Some courts have, however, tailored the exception more narrowly, 

requiring the religious organization to show that may involve matters of church 

government, faith or doctrine.154 The ministerial exception is rooted in Supreme 

Court cases affi rming the church autonomy doctrine, which protects the funda-

mental right of churches to decide for themselves matters of church government, 

faith, and doctrine. The result is that concurrently Smith and its progeny allow 

the state to burden individual manifestations of religious freedom by neutral law 

while the doctrine of church autonomy does not allow burdening of religious 

organizations by similarly neutral laws.

But church autonomy is in fact one type of manifestation of religious freedom. 

Thus, one manifestation of religious freedom, a group manifestation, is given 

more constitutional protection than other, individual manifestations of religious 

freedom.

The ministerial exception is far reaching as it applies not only to clergy. The 

general rule is that ‘if the employee’s primary duties consist of teaching, spreading 

the faith, church governance, supervision of a religious order, or supervision or 

participation in religious ritual and worship, he or she should be considered 

clergy’.155 This resulted in a range of cases in which individual workers were 

denied the opportunity to pursue discrimination claims against churches. For 

example, the Equal Employment Opportunities Commission could not bring 

suit under title VII of the Civil Rights Act alleging sex discrimination against 

a Catholic church for dismissing a female music director, even though a non-

Catholic replaced her, as this was considered a doctrinal matter falling under the 

ministerial exception. Likewise a communications director for a church could not 

bring a claim under Article VII for discrimination on grounds of ethnic origin,156 

because her role was to advance the message of the church, and so fell under the 

‘ministerial exception’, rather than any claim that the dispute itself had anything 

to do with religious doctrine.
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The US Supreme Court decided on the constitutionality of an exemption from 

the Civil Rights Act Title VII prohibition on discrimination based on religion for 

religious corporations ‘with respect to the employment of individuals of a particu-

lar religion to perform work connected with … its activities’.157 The Court rebuked 

the claim that the exemption ‘offends equal protection principles by giving less 

protection to religious employers’ employees than to secular employers’ employ-

ees’, because the statute ‘does not discriminate among religions and, instead, is 

neutral on its face and motivated by a permissible purpose of limiting governmen-

tal interference with the exercise of religion’. The exemption is rationally related 

to the legitimate purpose of ‘alleviating governmental interference with the ability 

of religious organizations to defi ne and carry out their religious missions’.158

The Court decided that the exemption applies even to employees of non-profi t 

organizations operated by churches who have no religious functions, such as 

workers of a church-owned gymnasium.159 So, the freedom of churches to employ 

only members of their religion is even broader than the ministerial exception, as it 

applies to all workers.

Thus, in assessing whether the state breached principles of religious freedom, 

the Court looked only at whether there was discrimination between religions. But 

here there is a different religious freedom concern. The autonomy of the religious 

organizations is furthered but the religious freedom of workers is left unprotected. 

As was seen, the European Court has decided that member states do not have 

to guarantee religious freedom of workers in churches. The US Court does not 

even address this as a problem of protection of individual religious freedom inside 

a church.

The preference of institutional religious freedom to individual religious free-

dom in the USA can also be seen regarding another exemption of churches 

from laws that protect the rights of employees, an exemption from paying state 

unemployment contributions to religious bodies. A social worker of the Salvation 

Army who became unemployed was not eligible for state unemployment benefi t, 

because the Salvation Army, like other religious organizations, was exempt by 

law from paying unemployment contributions. The 1st Circuit decided that this 

law did not breach 1st amendment principles of religious freedom. The Court160 

surmised:

Establishment Clause concern is that of avoiding the effective promotion or 

advancement of particular religions or of religion in general by the govern-

ment. Although favoritism toward any particular sect is not an issue raised by 

this appeal, it is not disputed that religious institutions as a whole benefi t from 

the […] tax exemptions. An incidental benefi t to religion does not, however, 

render invalid a statutory scheme with a valid secular purpose … [w]hile 

religious employers may be benefi ted, the employees of exempted religious 

institutions, as the appellant has discovered, may be ineligible to enjoy the 

attendant benefi ts of the unemployment compensation scheme. Thus, the 

primary effect of the exemptions is not to force the general public to subsidize 

religion.
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The constitutional concern of the Court was whether the state advances or 

inhibits religion. The Court concluded that the law doesn’t advance religion 

because the exemption is not at the expense of the public, but rather at the expense 

of the employees. In every religion whose employers benefi t from the exemption, 

the employees lose their unemployment benefi ts. This means that institutions of 

the religion benefi t at the expense of individuals of that religion. A worker who 

works for a religious institution because of a belief that furthers his participation in 

religious work is penalized for that religious choice. The purpose of the law is to 

protect religious freedom, by freeing religious institutions from government regu-

lation. But it is protection of religious freedom of institutions at the expense of the 

religious freedom of their workers. Working at a religious institution is sometimes, 

though not always, a manifestation of a worker’s religious belief. The religious 

freedom of such employees in making employment choices according to their 

religious beliefs is harmed by a law that disqualifi es them from receiving unem-

ployment benefi ts because they chose to work at a religious rather than a secular 

institution.

The US Supreme Court developed individual religious freedom and group reli-

gious freedom as two different strands of free exercise law. The D.C. Circuit Court 

in EEOC explained the distinction between them:161 ‘[G]overnment action may 

burden the free exercise of religion, in violation of the First Amendment, in two 

quite different ways: by interfering with a believer’s ability to observe the com-

mands or practices of his faith … and by encroaching on the ability of a church to 

manage its internal affairs.’ Out of the two, the Court saw a reluctance of the 

Supreme Court to interfere with the second.

Ironically, considering the highly individualistic notion of human rights in the 

context of the United States Constitution, in the USA the legal balance between 

church rights and individual rights is currently weighted quite heavily towards the 

church (or other religious organization). This is so in two ways: the fi rst, in a con-

fl ict between the rights of a church and the rights of its employee, the church has 

the upper hand; the second, as far as state, rather than federal law is concerned, 

while individual religious freedom can be impinged upon by a general neutral law 

even absent a compelling state interest, internal church autonomy cannot be so 

impinged on.

The meaningful religious freedom for many members of religious communities 

is thus the protection of their ability to be members of religious communities with-

out having to sacrifi ce their basic rights. This is the religious freedom which 

international and domestic law should protect.

3.3  Recognizing religious group rights inevitably 
involves the state in defi ning religious groups, 
thus compromising state neutrality in matters 
of religion

According legal status to groups is necessary for many of the functions and activities 

of communally exercised religious rights. Legal personality, for example, is needed, 
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to acquire property and exercise functions of private law. Such rights, which indi-

viduals can only exercise communally with each other, are part of the right to 

religious freedom. Indeed, the European Court has increasingly come to recog-

nize this. However, those instances in which the exercise of religious freedom is 

necessarily communal, such as choice of leadership, are also those in which it is 

important to uphold the rights of individuals and subgroups within the larger 

community. This is why it is important, especially in this context, to adhere to the 

principled view that a group’s rights are derivative and cannot override the rights 

of the individuals who compose it.

Although necessary for implementation of certain rights, laws that accord legal 

status to religious groups are nevertheless troubling, because for their implemen-

tation the state must accept a certain determination of the group and its 

representative leadership. This is often unacceptable to subgroups, dissenting 

leaders or individuals within the group. Any determination between competing 

claims by the state means it will not remain neutral. While it is recognized in inter-

national law that states may have an established religion, with which they are 

historically associated and thus not remain neutral in this respect, nevertheless 

they do have an obligation of non-discrimination in their current actions towards 

all religions. As examples in this section will show, group determination is not only 

misguided in principle, but is also problematic in application.

An inherent problem with according groups rights of religious freedom is that 

of defi ning the group. This was shown in Chapter 2 to be a strong reason for 

according religious rights to individuals, rather than groups. The inevitability of 

the state being involved in such defi nition, as will be seen, reinforces this point.

One of the concerns over establishment of religion is the states’ exclusion or, 

conversely, legal regulation, of minority religions. Specifi cally, any offi cial state 

determination of the legal status, rights and obligations of minority religions raises 

a concern that the object of granting them an offi cial status is to keep them under 

government control. Moreover, the legal status of minority religions poses crucial 

confl icts between group rights and individual rights.

In certain cases the state cannot escape from legally defi ning religious groups 

and maintaining their rights according to these defi nitions. This is true even in 

states that maintain separation of religion from state, as even they cannot escape 

entanglement of the state with religion.

I analyse instances in which states accord religious status to communities in 

order to further their ability to practice their religion. This is done by according 

them legal powers or by exempting them from general laws and by allocating 

them funds. I then look at the regulation of legal status of religions by means of 

registration and state power to appoint clergy. In all these cases, the inherent 

problems in defi ning religious groups will be evident.

3.3.1 Legal powers

When the state delegates to religious communities the legal power to perform state 

functions, the state must necessarily decide who constitute the religious group and 
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who is its representative leadership. Thus, the empowerment of religious groups 

may mean an infringement of rights of sub-groups or alternative leaderships 

within the group. A particularly diffi cult situation facing the state is when a schism 

occurs within a recognized religion. Any position taken by the state, whether rec-

ognizing or refusing to recognize the splinter group, necessarily entails a judgment 

of the state on religious matters.

A refusal by the state to recognize a splinter group was sanctioned by the 

European Commission162 as not incompatible with religious freedom. The Marriage 

Board of the Pentecostal Movement, which was authorized by the state to grant 

its pastors license to register marriages, had revoked the licenses of the applicant 

pastors who were deemed by the Pentecostal Movement to belong to breakaway 

factions. The Commission affi rmed the actions of Sweden, which did not intervene 

in the decision of the Pentecostal board. The Commission decided that the state 

had no obligation to ensure that the Movement accepts those pastors, and the con-

gregation they lead, as its members. Thus, it dismissed the application.

The Commission clearly favoured the religious autonomy of the Pentecostal 

congregation over the independent rights of its dissenting members. The Com-

mission seems right in concluding that sometimes it is inevitable that the state 

decide which is the recognized leadership and what are the decision-making pro-

cedures of the group. Celebration of marriage is a group function, so the legal right 

to celebrate marriages must be accorded to religious communities, rather than to 

individuals. These religions are entitled to decide who may act in their name. 

However, the right ultimately derives from that of individuals. If individuals leave 

a known religion and want equal legal recognition for their schismatic group, they 

are entitled to it, whatever the objections of the main group. Had the dissenting 

pastors asked for separate certifi cation from the state, equal respect for the right of 

religious freedom would have meant that they have a right to receive it.

A recent ECHR decision that appears to favour this approach is the Holy Synod of 

the Bulgarian Orthodox Church v. Bulgaria.163 In this case, the Court determined that the 

authorities cannot take sides in an intra-religious dispute and use state power to sup-

press one of the sides to the dispute. Furthermore, the state cannot use the justifi cation 

of ‘unity’ to impede a schismatic group from establishing a new church.164

But does this mean that any breakaway group, no matter how small or novel, 

must be given recognition? It seems so. If the state recognizes religious groups for 

legal purposes, then it cannot make any decisions as to their religious or social 

worth. Any religious group must be given equal recognition. This can be qualifi ed 

by technical diffi culties, such as a group that is too small too maintain a marriage 

registration board, or unreasonable fi nancial burdens involved.165

Indeed, an approach that does not let the state-recognized religious community 

override the choices of other religious groups of the same religion, and does not 

accept as permissible a state decision on competing demands within a minority 

religious group, was taken by the US 2nd Circuit Court of Appeals. The case 

involved ritual Jewish dietary requirements.166 The Court struck down as uncon-

stitutional a New York state law which allowed food to be marked as ‘kosher’ 

only if approved according to standards maintained by an Orthodox Jewish board. 
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The decision was based on First Amendment constitutional principles of separation 

of church and state. But the resulting decision also affects the position of religious 

minorities in that jurisdiction. As a result of the decision, government will no longer 

be able to give legal status to one leadership of a religious group, when part of the 

religious group claims an alternative leadership and religious interpretation.

Certifi cation of marriage registrars involves a function that the state must per-

form, while certifi cation of religious dietary requirements is a function that the state 

chose to perform, but the conclusion in both cases is the same. As in the case of state 

certifi cation of religious marriage registrars, so too in state certifi cation of religious 

dietary boards, if the state legally empowers any religious group, it must likewise 

legally empower all interested religious groups including dissenting groups.

A state decision on the defi nition of a religious group is needed not only in order 

to give groups legal power, but also in order to exempt them from general legal 

requirements. Such involvement of the state in deciding those bodies of the reli-

gious group to which it grants the exemption from general law is, likewise, 

problematic, as can be seen in the following example.

The European Court of Human Rights was confronted with the question of the 

legality of a state decision on leadership of religious communities in Cha’arei Shalom 

Ve’zedek.167 The case illustrates the problem discussed in Chapter 2 of recognition 

of group rights, that is, the determination of who has the power to defi ne a reli-

gious group.

The applicant association wanted separate governmental certifi cation as a reli-

gious organization, so that it could legally perform Jewish ritual slaughter (which 

was exempt from general animal slaughter regulations). The French government 

had already certifi ed an association of the majority of the Jewish congregations, 

and refused to certify the Cha’arei Shalom organization, which had a stricter inter-

pretation of the religious slaughter rules.

The majority of the Court decided that as long as the members of the commu-

nity could obtain the stricter glatt-kosher slaughtered meat from another source, 

there was no breach of their religious freedom in not allowing them to obtain their 

own slaughter permit.

The Court seems to suggest that the individual’s right is only to receive kosher 

food, and there is no separate right to supply kosher food. The state decided that 

one religious organization stands for an entire religion. But performing ritual 

slaughter is part of the communal manifestation of religion. A minority group of 

the religion should have an equal right to state exemption.168 The right to receive 

the religious slaughter exemption is given to community slaughterhouses, but the 

substantive right is that of individuals. They do not have to belong to the com-

munity that represents the majority of believers, and do not have to adhere to its 

religious interpretations.

Rights are given to religious groups as a practical matter. It would be impractical 

to give every Jewish person a slaughter certifi cation, but these are still in principle 

individual rights. When the state accords such rights to a religious community, 

individuals do not lose their claim to manifest this right in a different community 

of their choice.
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3.3.2 Budget allocation

Allocation of state budget to religious organizations gives rise to a similar problem, 

even if it follows a principle of equality. The state must make a decision about who 

constitutes the religious groups. The budget is necessarily allocated to groups 

rather than individuals, even if the substantive right to the money belongs to 

individuals. However, if the right to state funding of religious activity is viewed as 

an individual, rather than a group right, then dissenting individuals within the 

religious groups have a right to demand allocation of funds to their subgroup. This 

should not be at the discretion of the state.

Germany allocates tax funding to religious organizations. The Central Council 

of German Jews, a Jewish umbrella organization, receives the proportion of state 

taxes ear-marked for the Jewish religious institutions. The Reform Jewish move-

ment asked to receive a share of the funding from the state of Sachsen-Anhalt 

proportional to its membership in order to establish its own community centre.169 

As the Central Council decided that the Reform congregation did not follow 

Jewish tradition, it did not agree that a proportion of the funding for the Jewish 

community would be allocated to them. The Reform community petitioned the 

Federal Administrative Court (Bundesverwaltungsgericht) against the state, 

regarding its religious funding.170 The offi cially recognized Jewish group saw the 

Jewish religious community as one, while the Reform sub-group saw itself as a 

religious community in its own right.

The Court ruled that there is not necessarily one single Jewish community. 

The Reform community may ask to be offi cially recognized as a separate Jewish 

community for funding purposes, if it can show that it has recognition by an 

international body of the movement of Reform Judaism. If so, in principle, any 

subgroup of a funded religion may claim similar recognition and funding. Thus, 

the state is faced with the prospect of having to decide on the identity of religious 

groups, namely, which separate religious group is group entitled to funding.

Thus, even in the distribution of state funds, which can only be allocated to 

groups, the ultimate bearers of the right to funding are individuals. Only individu-

als can defi ne their religious group for funding purposes, and no religious group 

has a right to include individuals in its membership overriding individual or sub-

group choice.

3.3.3 Registration and freedom of religious association

Granting legal status to religious minorities involves the state in the role of decid-

ing what constitutes a recognizable religious minority group. Some states have set 

registration requirements quite obviously in order to avoid recognizing new and 

small religions, by setting a minimum number of members and a minimum period 

of operation in order to qualify for registration as a religion. This practice dis-

criminates between religions and between members of different religions for no 

legitimate purpose. The registration requirement has become a focus of discussion 

in regard to post-Communist states in Eastern Europe, although they are not the 

only ones who have such requirements.171
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In some states, registration of minority religions172 (and in some, of all religions)173 

is either compulsory or a prerequisite for exercising certain manifestations of reli-

gious freedom, particularly the communal manifestations.174

The right to congregate in order to pray, preach, or educate are rights exercised 

communally. According to the classifi cation introduced in Chapter 2 these are 

‘communally exercised individual rights’. So, their recognition and protection is 

consistent with a theory of individual rights, indeed required under it.

The requirement of registration can be seen, in itself, as a curtailment of free-

dom of religion and freedom of association. It can do so in several ways: the state 

might make rights which are part of religious freedom, such as congregating at a 

place of worship, contingent on registration, and withhold them from those reli-

gions which haven’t registered. However, it cannot be a valid justifi cation for a 

prohibition on prayer or communal study that a religion is not registered. (There 

might be other legitimate reasons for such prohibitions on communal activities, 

such as genuine health and safety considerations.)

Registration might be required by the state in order to recognize the legal per-

sonality of a religious organization. There is nothing in that requirement per se 

that breaches the religious freedom of the members of the religion. But, if the 

requirements are substantially more stringent for religious organizations than for 

other corporations, this may be a breach of the religious freedom of their mem-

bers. Also, the requirements, although neutral on their face, might be such as to 

discriminate against minority religions.

The danger is that the registration requirement will serve as a means to monitor 

or curtail the activities of minority or dissident religions. Even when not used for 

discriminatory purposes, this requirement may cause the state to have to decide 

between competing religious groups, an unwanted scenario for maintenance of 

religious freedom.

This was the case in many former Soviet bloc states,175 such as in Russia, with 

the introduction of the 1997 Russian Law on Freedom of Conscience and Religious 

Associations, which requires, among other requirements, that the religion has 

operated in Russia for a minimum of 15 years.

Not only former Soviet bloc states have used registration laws to impede new 

religions. Austria’s 1997 Confessional Communities Law176 was clearly adopted 

with the intent of discriminating between existing and new religions. The law 

requires for registration of a religion, that it has been in operation for a minimal, 

rather large, number of years177 and has minimal, rather substantial, member-

ship.178 It must also show its distinction from other existing religions and have a 

‘positive attitude towards the society and state’, and must not create ‘an illegal 

disturbance of the relations of Churches and other religious communities’.179 

These requirements serve no legitimate state interest and discriminate against 

new religions.

The demands for registration have increasingly been the subject of litigation in 

the ECHR in recent years. In dealing with these applications, again and again the 

European Court has determined that the specifi c decisions denying registration 

of minority religions were arbitrary or ill founded. It has not, for the most part, 
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pronounced on the legitimacy of the requirements for registration as such, even 

where the registration requirements discriminate against new religions. However, 

the more recent Jehova’s Witnesses decision, analysed later, suggests a different, and 

preferable, view in the Court.

The line of cases pronouncing on specifi c registration denials centred on 

the requirements of Russia, Moldova and Bulgaria. In Moscow branch of the 

Salvation Army v. Russia,180 the Court decided that freedom of association of 

the Salvation Army had been breached where its registration had been 

denied despite lack of evidence that it had any intention of breaching the law, 

as claimed by Russia. However, the Court did not pronounce on the legitimacy 

of such registration requirements for minority religions but not for the majority 

religion (as it might have done had it examined the alternative argument 

of the applicants under Article 14, the non-discrimination Article of the 

Convention).181

In Moldova, the Religious Denominations Act mandates that in order to be able 

to organize and operate, denominations must be recognized by means of a gov-

ernment decision. In Metropolitan Church of Bessarabia v. Moldova,182 the Metropolitan 

Church of Bessarabia was denied registration by the government of Moldova, 

under the Moldovan Religious Denominations Act. Registration was needed 

to establish legal personality of a religion and was a prerequisite for marketing 

religious objects, and founding and distributing religious periodicals, among other 

things. The government denied registration because it considered the Church of 

Bessarabia as a schismatic group of the offi cially recognized Metropolitan Church 

of Moldova.183 The Court ruled on the illegal application of the registration 

requirement in the particular case. The Court accepted that refusal to recognize 

a religion that acts in a harmful way was a limitation in pursuit of a legitimate aim, 

under Article 9(2) of the European Convention, but the claim of harm was not 

proven in this case.

The Court could have, but did not, rule on the legality of a registration 

requirement in itself. The Court did not use this opportunity to examine whether 

the demand for registration, in and of itself, as a prerequisite to conducting 

certain religious activities, is a breach of religious freedom. By refraining from 

doing so, the Court implied such a requirement is not. This seems an unadvis-

able conclusion. A registration requirement which makes vital religious activities, 

such as printing and distributing religious literature, producing liturgical objects, 

and engaging clergy,184 a priori dependent on registration of the religion by 

the government should be considered a breach of religious freedom. As the 

Court itself said, the state’s duty of neutrality and impartiality is incompatible 

with any state power to assess the legitimacy of religious beliefs. From this 

assertion, it should follow that any power of the state to require registration 

as a prerequisite to conducting certain group religious activities should be 

considered illegal.

The recent European Court decision Religionsgemeinschaft der Zeugen Jehovas v. 

Austria185 differed in important ways from the previous cases dealing with registra-

tion. In Austria, Jehovah’s Witnesses were, for a prolonged period, denied status 
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of a religious community, and only had the status of a religious association (less 

advantageous in several ways, including tax exemptions).

In its decision on the denial of registration the Court progressed in several 

important ways from earlier case law on similar matters: It considered the require-

ments as set in law, not just as applied in this case. The law, which required the 

prolonged period (10 years) before recognition as a religious community in every 

case, was criticized by the Court. Differently than in similar cases discussed above, 

the applicants were not interfered with in any way by the government, but the 

Court stressed that being placed in an inferior status was in itself a violation of 

their religious freedom. The fact that they could achieve most of the advantages of 

being a ‘religious community’ through other means did not change that.

The Court considered not just Article 9, but also Article 9 in conjunction 

with Article 14 (non-discrimination). It decided that refusal to give the appli-

cant religious organization the same status as other religions without justifi able 

reasons was discrimination in protection of religious freedom.186 The Court 

moved towards further recognition of the communal and collective aspects of 

manifestation of religion as included in this right. It mentions both Article 11 

and Article 6 as important for ensuring judicial protection of the rights enshrined 

in Article 9.

The Court’s decision achieves the right outcome and should be preferred to 

that of the dissenting judge, who thought there was no infringement of the right as 

all the applicant’s practical objectives of manifestation of religion could be achieved 

through other means.

The collective aspects of manifestation of religion should be protected. This 

is no way contradicts the individual understanding of this right. There is no 

contradiction in this case between protecting the individual and protecting 

the group. While the reading in conjunction of Articles 9 and 11 would seem 

to strengthen the claim to view Article 9 as a group right, in fact this is not so. 

This would be an example of a ‘communally exercised individual right’ according 

to the classifi cation explicated in Chapter 2. There is no confl ict between the 

claims of the individual members of Jehovah’s Witnesses and the Church as an 

organization. The Church, on their behalf, is claiming the aggregate of their 

Article 9 and Article 11 rights, to manifest their religious belief in association 

with each other.

The confl ict in these cases arose between state and group. There is no real 

confl ict between the group and subgroups. So it is consistent with the view that 

group rights should not override individual rights. A confl ict would arise where a 

religious group objected to registration of a schismatic group. In this context as 

well, a religious community should not have an overriding right to decide against 

separate recognition of a subgroup, because the right to register, although it can 

only be utilized by religious groups, is ultimately the right of the individuals who 

compose the group.

Indeed, in Supreme Holy Council of the Muslim Community v. Bulgaria,187 the 

Court decided that a state may not force factions of a minority religion to 

have one unifi ed organization, and must remain neutral on religious matters. 
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It had elsewhere decided that even regarding the state-church, a state could not 

compel a splinter faction to remain within the state-church, despite the social 

cohesion which the state may claim to be dependent on maintaining a unifi ed 

church.188

3.3.3.1 State involvement in private disputes

Even when registration is not a prerequisite for engaging in vital religious activi-

ties, it gives power to the state in allocating rights to groups. When a schism occurs, 

the state may be forced to decide between religious subgroups. Even a non-biased 

government may fi nd itself in an impossible position. Allocating group rights to 

one subgroup of a religion may be seen by the main institutions of the religion 

as impinging on its religious community’s autonomy. This, again, points to the 

problem inherent in recognition of groups as subjects of religious rights. 

Recognition of groups and maintenance of group autonomy to conduct their 

internal affairs may entail non-recognition of schismatic subgroups. However, 

from a perception of religious freedom as an individual right it would follow 

that no group can object to the recognition of another which it views as its sub-

group. Registration requirements can serve to hinder this interpretation, and 

should be revoked.

A breakaway subgroup is no less problematic in a state that eschews any kind of 

registration. Confl icts may involve private law rights such as use of churches, as 

happened in the US case of Kedroff.189 The Convention of the North American 

Churches of the Russian Orthodox Church broke away from the hierarchy of 

the Supreme Church Authority in Moscow. In a dispute concerning use of a 

New York church, the Court invalidated a New York state law190 that declared the 

autonomy of the American Church. The Court decided that it may only recog-

nize decisions of the Church according to its hierarchy headed by the Moscow 

Church Authority, and not US government decisions which interfere with it. 

The Court recognized church autonomy as a constitutional principle. Courts 

have held that churches have autonomy in making decisions regarding their own 

internal affairs. The church autonomy doctrine prohibits civil court review of 

internal church disputes involving matters of faith, doctrine, church governance, 

and polity.

The Court preferred the (foreign) church even to the choices made by its 

(US) members. The recognition of church autonomy in a group rights inter-

pretation of religious freedom has led to the unfortunate result that the religious 

freedom of members of the (American) subgroup was made subject to that 

of the group. This case shows why a group-rights approach leads to unwarranted 

results. Individuals of a faith who wish to determine their own decisions have 

no choice but to have this determined by the larger organization even one that 

is overseas.

Even a state that has no registration requirements is thus faced with a need to 

determine whether it should recognize, for legal purposes, religious subgroups 

despite opposition of the main religious group.
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3.3.4 Claims of leadership

Legal powers of a state to appoint or change religious leadership may also involve 

the state in confl icting claims to leadership within the groups, highlighting, once 

again, the inherent problem of according rights of religious freedom to groups. 

Such powers can, of course, be misused by the state to breach religious freedom. 

Even if they are not deliberately misused, a decision about religious leadership by 

the state may involve it in making unwarranted decisions about claims concerning 

legitimacy of religious groups.

The European Court in Hasan and Chaush v. Bulgaria191 decided that the rights of 

contenders to the leadership of the Muslim community to participation in the life 

of the community, protected by Article 9 of the Convention, as interpreted in the 

light of Article 11, had been breached when the state authorities were biased in 

exercising their power by law to decree the leadership of the Muslim community, 

rather than acting according to the election by-laws of the community. The Court 

made clear that state interference in the organization of the religious community 

was a breach of Article 9 rights of every member of that community. However, the 

Court refrained from deciding whether state legal powers to change leadership of 

religious communities infringe Article 9, because, even if legal in principle, discre-

tion was obviously misused by the state in this case.

This was a missed opportunity to examine whether legal powers of the state to 

change the leadership of religious communities are a breach of religious freedom. 

The decision leaves states considerable power over religious communities. As a 

result, misuse of this power will be remedied by the Court in each case, but the 

state powers to appoint religious leaders remain intact. Better protection of reli-

gious freedom would have been given to religious communities, had the court set 

a priori limitations on state powers to register religions and change their leader-

ship. A power of the state to decide who are the clergy and leaders of a religious 

community is unwarranted even where the state is acting neutrally. The state 

must decide who constitute the leadership, and so must accept one determination 

of the group, necessarily ignoring other factions of the group that do not agree 

with the majority view. Freedom of religion for all is guaranteed if everyone can 

choose their own leaders. However, as will be seen next this may not be possible 

when community clergy also discharge state functions.

The status of religions, including the rights of communities and the appoint-

ment of their leaders, has in the past sometimes been determined in bilateral 

agreements between state and representatives of religions in the state or by inter-

national agreement of the state with a co-religionist state of the minority. This 

would suggest a way for religious communities to take part in defi ning their own 

rights, but this method is not free of the problems inherent in according legal 

rights to religious communities.

Unusually, the Muslim minority in Greece remains protected by provisions of 

an international treaty between states regarding co-nationals,192 as was prevalent 

before the Second World War.193 The Treaty of Athens,194 which obliged Greece 

to allow the Muslim community of Thrace to elect its own religious leaders, 
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who also have jurisdiction over matters of personal law, was examined by the 

European Court in Serif.195 Greece appointed by legislative decree a different 

mufti from that elected by the community. Serif, the community-elected leader, 

was convicted for usurping the function of a clergyman,196 and he ultimately 

applied to the European Court.

The Court concluded that Greece acted in violation of Article 9 of the European 

Convention, by punishing a person for acting as a religious leader and by using 

the criminal law to prevent there being more than one leadership of a religious 

community. The Court did not examine the legality of the state powers to choose 

muftis or any other religious offi cials bestowed with state legal powers, as such a 

determination was not necessary in this case. The Court did not ask whether 

Article 9 includes a right for members of a community to choose their own leader-

ship, both for religious functions and for judicial functions.

In this case, Serif was not exercising any judicial functions accorded to muftis 

by the state, but was only performing expressive religious acts. While regarding 

purely religious leadership the state has no legitimate interest to interfere with 

community choice, regarding judicial-religious appointments, this is not a simple 

question. If community autonomy is recognized by the state, as it was in this case, 

state powers to appoint its offi cials undermine it. Nevertheless, the state has a 

legitimate interest in the appointment of judges in jurisdictions that are devolved 

to religious communities, as they exercise legal powers of the state.

However, if the state undertakes to appoint religious leaders to state functions, 

such as granting them legal jurisdiction, it is effectively involved in choosing com-

munity leadership. This leaves hollow the religious rights of individuals and 

subgroups to choose their own religious leadership.

3.3.5 Conclusions

It is inevitable that states accord a legal status to religious groups. Religious groups 

exist, and the state, by recognizing or ignoring them, treating them favourably or 

unfavourably, gives them a certain legal status in the state. In some cases, the legal 

status given is a means of restricting and controlling religions, such as registration 

requirements and involvement in appointment of clergy. Such state regulation, 

which has the capacity for misuse, is unwarranted, whether in fact it is misused or 

not. In other cases legal status is given for benign considerations, and may even be 

necessary in order to provide complete religious freedoms. Such is the case 

when recognizing groups in order to bestow them with powers to perform public 

legal functions, exempt them from general laws that contradict their religious doc-

trine, and allocate state budget. However, the need to decide who constitutes 

religious groups involves the state in an exercise which itself possibly breaches 

both state neutrality and rights of claimant individuals, groups or subgroups 

which are not recognized. International human rights law has so far largely 

avoided these questions.

The implications for the thesis advanced in this work are complex: the prob-

lems of confl icting group claims support the argument for an individual right, but 
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they also show that without recognition of groups as claimants, important aspects 

of religious freedom will be meaningless.

3.4  Jurisdiction cannot be accorded to a religious 
community to which individuals may not have 
chosen to belong. Even where such choice exists, 
the state should not allow individuals to waive 
rights of religious freedom to their communities

Some states have granted legal jurisdiction to religious communities, typically in 

matters of personal law.197 This arrangement persists in those states for historical 

and political reasons related to internal confl icts about the role of religion in the 

state.198 Such a grant of group rights comes at the expense of individual rights, 

which cannot be squared with international human rights standards.

The right to have religious tribunals and be able to administer religious law has 

not been explicitly recognized in international human rights documents. It has 

been claimed that it should be seen as included within Article 1 of the 1981 

Declaration.199 Even on this approach, because religious law can confl ict with 

other human rights obligations, the extent of its application in such cases must be 

limited accordingly.200 However, a prior question is whether there is such a right 

to a religious legal system, or whether there is no such right because religious legal 

jurisdiction as such breaches individual rights. By a right to religious law and juris-

diction, in this discussion, I refer to a right to exercise legal powers over the 

members of the community (as distinct from internal tribunals exercising jurisdic-

tion over clergy or purely doctrinal matters).

A right to a religious legal system (comprising both substantive religious law and 

jurisdiction of religious courts) cannot be claimed to be part of the right to reli-

gious freedom for two reasons: fi rst, a legal system necessarily has an element of 

coercion. Not every member of the religious community wants to be subject to 

religious law. Not every individual has consented to the imposition of religious 

law, but rather consent to the system of religious jurisdictions has been given by 

the representatives of the community. Even if a member of the community origi-

nally consented to its jurisdiction, for instance by entering a religious marriage, he 

or she may have entered a religious marriage for lack of choice, or may not have 

knowingly consented to different aspects of personal law that may be subject to 

such jurisdiction throughout his or her life.

Second, by relinquishing state power to the religious law, the state acknowl-

edges an independent and equal source of law. State recognition cannot legitimize 

a source of law that does not emanate from the state. Religious law, even when 

recognized by the state, has a source external to the state. The demand for a right 

to a legal system is such a demand for state power. A right to religious freedom is 

a right against the state, but not a right to supersede the state.201

If a right to a religious legal system is recognized as part of the right of religious 

freedom, it applies not only to minority religions, but also to a majority religion. In 

the case of a sole dominant religion, the problem of the creation of an alternative 
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source of law to that of the state, and its potential implications for human rights 

are underscored. This is so, as long as religious law remains unanswerable to inter-

national human rights standards. This danger exists, even where individuals have 

a choice not to a subject of this system.

The devolvement of legal power to the religious community cannot be 

predicated on members’ consent either. While individuals can make contractual 

arrangements in matters of private law, personal law is not just a private matter 

but also a matter of state interest. It should not be permitted to be left entirely to 

private arrangement. Even provisions in personal law which are jus dispositivus are 

still subject to the state legal system. But the state cannot accept recognition of an 

entire system of religious personal law on the basis of mere agreement between 

community members.

A state that has only religious legal systems without a secular alternative 

breaches the religious freedom of agnostics/atheists and of those who do not 

belong to a recognized religious system but are forced into one of the existing 

systems.202 Moreover, it also breaches the religious freedom of those members of 

existing religious communities who do not want to be subject to religious laws.

A state that offers concurrent religious and secular jurisdiction still encounters 

the problems discussed earlier, both of legitimacy of the source of religious law 

in the state and of the consent to being subject to what is often a lifelong jurisdic-

tion under one religious system. Individual members of the community may 

not have accepted, merely by belonging to the community, to be under religious 

jurisdiction, and cannot opt out of it without forsaking their religious, social 

and cultural connections, which compose their identity, and in some cases cannot 

opt out at all.

In India, the claim that different personal laws for Hindus and Muslims dis-

criminate on the ground of religion, contrary to Article 15(2) of the Indian 

Constitution, and therefore are null,203 was discussed and rejected by the Bombay 

High Court in State of Bombay v. Narasu Appa Mali.204 The claim in the particular 

case related to a law making bigamy an offence for Hindus but not for Muslims.205 

The Indian Court reasoned that the communities were governed by different reli-

gious texts providing for totally different concepts of marriage acknowledged by 

the Indian Constitution.

Today, such discrimination contravenes Article 26 (as well as Article 18) of the 

ICCPR. The argument that different personal laws constitute discrimination on 

the grounds of religion could apply to any aspect of personal law, not only regard-

ing criminal sanctions, that treats individuals of different religions differently 

because they belong to different religions. The only way for the individual not to 

be discriminated against is to convert to another religion, clearly not always a 

viable choice. Thus, recognizing a right of communities to administer religious 

law both contravenes religious freedom of individuals and discriminates between 

individuals on the grounds of religion.

Other human rights besides religious freedom are infringed in community sys-

tems, including the right to equality on the basis of sex. These will be discussed in 

Chapters 4 and 5.
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Such jurisdictions of religious communities are typically instituted to protect the 

autonomy of illiberal religious communities within a secular state structure. The 

question of compatibility of such regimes with Article 9 is apparent in cases before 

the European Court. So, in Serif,206 discussed earlier, the European Court stated 

that Article 9 does not require states to give legal effect to religious marriages and 

religious judicial decisions. This had already been decided by the Commission in a 

previous case.207 Religious freedom does not include a right to recognition of reli-

gious law as binding on the state. Indeed, as long as there is no prohibition on 

performing religious marriages, the religious freedom of those marrying is not 

infringed by the legal requirement of civil marriage. But it has to be acknowledged 

that this is a liberal view of religion, a view that displaces religion from the public 

sphere. From a religious point of view, especially that of a religious community, the 

constitutive power of religious acts is no less important than the ceremonial aspect.

Implicitly, the Court in Serif assumed that state parties may give legal effect to 

religious marriages and religious judicial decisions. However, the legality of this is 

far from clear. This may impinge on individual religious freedoms of people who 

might be under such jurisdiction involuntarily, including, for instance, minors.

The confl ict of a religious legal system with the European Convention is evident 

in this same case. The muftis of the Muslim community in Greece are public ser-

vants. They are judges with concurrent jurisdiction over marriage, divorce, 

alimony, execution of wills, custody and emancipation of minors of this minority 

community.208 Their judgments are given civil effect by civil courts, which only 

examine whether the muftis’ judgment conforms to the Greek Constitution and is 

within its jurisdiction.209 However, conformity to Greek law includes conformity 

to international law, which is paramount to domestic law in Greece.210 So, judg-

ments of muftis must conform to the European Convention, and thus must not be 

discriminatory, for example, on grounds of gender.211 Such a confl ict has not yet 

occurred in a case before either the European Court or domestic Greek courts. In 

the European Court, clearly the rights of the community would have to yield to 

individual rights protected by the European Convention. A Greek court would be 

faced with a decision whether to uphold the Muslim community rights protected 

by Greece’s international obligations under the Treaty of Athens, or the individ-

ual rights to which Greece is committed under the European Convention.

The potential confl ict between legal jurisdiction of religious communities and 

the European Convention came to a head in the European Court discussion of 

Refah.212 The European Court dealt specifi cally with the Refah Party’s manifesto 

to set up in Turkey a plurality of legal systems of the different religious communities. 

Refah claimed that, under the existing (secular) system, religious freedom is cur-

tailed, and the solution would be to let everyone choose the religious community 

and respective legal system to which they would belong. The Chamber (3rd sec-

tion) of the European Court rejected this sort of community-based argument, a 

decision affi rmed by the Grand Chamber to which the case was referred.

The Chamber stressed ‘the State’s role as the guarantor of individual rights and 

freedoms’, and rejected, as incompatible with the Convention, the plan which 

‘would oblige individuals to obey, not rules laid down by the State in the exercise 
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of its above-mentioned functions, but static rules of law imposed by the religion 

concerned’.213 It concluded that ‘the State has a positive obligation to ensure that 

everyone within its jurisdiction enjoys in full, and without being able to waive 

them, the rights and freedoms guaranteed by the Convention.’214

The Grand Chamber was somewhat more reserved in its criticism of the idea of a 

plurality of legal systems. It expressly declined to form an opinion in the abstract on 

the advantages and disadvantages of a plurality of legal systems. In the case at hand 

it decided, that as Refah’s policy was to apply some of shari’a’s private law rules to a 

large part of the population in Turkey (namely Muslims), within the framework of a 

plurality of legal systems, it was not compatible with the Convention. The Grand 

Chamber surmised that such a policy went beyond permissible state policy which 

accepted religious wedding ceremonies before or after a civil marriage (a common 

practice in Turkey) and accorded religious marriage the effect of a civil marriage.215

The Court gave a strong individualistic interpretation to religious freedom. 

Specifi cally, it rejected the possibility of a political system in which individuals 

waive their religious freedom to their chosen religious community. It viewed the 

individual right as inalienable. It saw the state’s role as guaranteeing the continu-

ous religious freedom of the individual, a role it does not fulfi l if it allows 

individuals to choose religious systems that do not respect their Convention rights. 

The Grand Chamber implied that the system that Refah was proposing was not 

truly one of choice, it is only a system of choice in the sense that everyone can 

choose their religion, but once they choose a religion they are subject to its legal 

system. For most Turkish citizens, who are Muslims, conversion to another reli-

gion would not be a relevant choice, and they would be subject to Muslim law.

Other states outside Europe have pluralist legal systems in personal law. If a 

similar determination to that of the European Court were to be accepted in inter-

pretation of international, not just European, human rights law, it would mean 

that pluralist religious legal systems of personal status law, such as exist in India216 

or Israel,217 will be seen to infringe it. (In fact, personal law in Israel is still gov-

erned by remnants of the Ottoman millet system, which the Grand Chamber 

criticized.)

3.5  An individual conception of religious freedom 
should take into account the different positions 
of members of minorities and of majorities

An argument against the interpretation of religious freedom as an individual right 

is that individual protection does not differentiate between religions of minorities 

and the religion of the majority. Because members of minority religions are a 

priori less well placed to protect their rights, a seemingly equal protection of indi-

vidual religious freedom will have unequal results for members of majorities and 

minorities. Indeed, individual rights analysis often does not take this difference 

into account, but it is possible to offer an individual rights analysis of religious 

freedom, which takes into account the unequal starting positions of members of 

minorities and members of majorities.
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3.5.1 Employment

One problem that raises such considerations is that of the offi cial days of rest. The 

state must make one determination on its day of rest, which cannot suit all reli-

gious groups. This issue reached the European Commission in the case of 

Stedman.218 Stedman, a Christian, refused to work on Sundays, resulting in termi-

nation of her work contract. On her application, the Commission decided that her 

right to religious freedom had not been breached, because she was free to resign 

from the post. Konttinen 219, in which the applicant was a worker who was a Seventh 

Day Adventist, was similarly decided. Because of his religion, he refused to work 

on Saturday, and was dismissed from state employment. The Commission had 

applied in Konttinen the same reasoning that it later applied in the Stedman case. 

In both cases, the Commission found that Article 9 had not been breached, as 

the worker could leave his or her job, and maintain his or her religious holy 

day. Article 14 (equality in enjoyment of rights) had not been breached either, 

according to the Commission, because no individual is guaranteed that their holy 

day will be regarded as a state day of rest.220

In a similar case in the UK, Copsey v. WWB Devon Clays Ltd,221 a worker was 

dismissed because he refused to work on Sunday, and claimed this was unfair 

dismissal. The Court of Appeal dismissed his claim. Mummery LJ, relying on the 

rulings of the ECHR in Ahmad, Konttinen and Stedman, decided that Article 9 was 

not engaged as the applicant could have chosen different employment in which he 

would not have to work on his day of rest. Rix LJ, however, found that the 

employer does have to provide reasonable accommodation to the employee, 

but that the employer had acted reasonably in this case. This seems the preferable 

approach in principle.

The argument of voluntary exit, used by the ECHR in Stedman and Konttinen 

and which has also been used on other occasions by the Commission,222 is unsat-

isfactory, particularly in the case of employment. The worker may not have a 

choice. Economic and social considerations may preclude other employment. 

Allowing the worker a choice between losing his job and having to work on his 

holy day does restrict his religious freedom.

Such a restriction might be justifi ed in some cases, but not in others. In Stedman’s 

case it is justifi ed, because she observes the day of rest of the majority. While some 

jobs necessarily must include Sunday work, her day of rest conforms to the general 

day of rest, and Sunday work is the exception required only in specifi c employ-

ments. In the case of Konttinen, the worker belongs to a minority religion, with a 

different holy day than the majority. Society does not accommodate his religious 

needs, as his holy day is not the general rest day. He has a stronger claim to 

infringement of religious freedom. Being a member of a minority religion, he is at 

an a priori disadvantage compared to the general population. There is a difference 

between the two cases. The social context, in this case the position of the religious 

majority and minority groups, must be taken into account in the analysis.

The argument that the membership in a majority or a minority group must be 

taken into account in assessing claims of religious freedom in employment 

was already raised in Chapter 2. There it was seen that the need to regard social 
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context does not mean that the right is a group right. It is an individual right of the 

employee. The Commission did not err in assessing the right as an individual 

right, but rather in ignoring the social context in which it is set.

3.5.2 Exemptions from general rules

The need to take into account the majority or minority placement of those seeking 

equality of religious freedom arises also in view of the latest developments in US 

religious freedom jurisprudence. Discrimination between mainstream and minor-

ity religions was not often explored in US Supreme Court cases. However, in the 

pre-Smith case, Larson,223 the Court struck down a state law that exempted, from 

registration for the purposes of charitable solicitation, religious organizations that 

solicited less than fi fty percent of their contributions from non-members, but not 

those that solicited above this share from non-members: ‘Free exercise thus can be 

guaranteed only when legislators – and voters – are required to accord to their 

own religions the very same treatment given to small, new, or unpopular denomi-

nations’, noted the Court. However, this test was overlooked in later developments 

in US religious freedom jurisprudence.

Analysis of the ruling in Employment Division v. Smith 224 shows how the test formu-

lated by the Court, whether the law is neutral and generally applicable, gives little 

attention to whether the law impacts differently on religious majorities and minor-

ities. Laws that are generally applicable and neutral tend to consider the interests 

of majorities rather than minorities, not necessarily intentionally. The facts of 

Smith itself exemplify this assertion. The use of peyote was prohibited under the 

state drug laws, with no exemption for sacramental use. The prohibition on use of 

peyote, with no exemption for sacramental purposes, is general. But the lack of 

exemption is relevant only to a religious minority. But if the general category is 

framed as prohibition on use of intoxicating substances used for sacrament, incon-

sistently peyote is prohibited but wine is not. In the process of legislation, the 

majority is more likely to ban a substance used by a minority. The argument of 

minority protection was mentioned in passing in the concurring opinion and in 

the dissent in Smith.

In Church of the Lukumi Babalu Aye v. City of Hialeh,225 the Supreme Court decided 

that when an ordinance is narrowly tailored and targeted to fi t a specifi c religion 

it is not neutral and must pass the more stringent ‘strict scrutiny’ test. This decision 

provides important protection for minority religions, but it does not change from 

the Smith formula.

The problem is evident in a lower court’s application of the Smith test, regard-

ing the Jewish eruv.226 A municipal ordinance prohibited placing any thing on 

public poles. Religious Jews had placed wires to mark an eruv, a boundary that, 

under Jewish law, permits carrying or pushing outside the home objects (including 

wheelchairs and prams) in the Sabbath. The Court found merit in the eruv sup-

porters’ free exercise claim because the law was only enforced against them and 

not others who contravened it. But had this not been the case, the analysis under 

the ‘generally applicable and neutral’ test would mean that the city could have 



 

Legal status of religion in the state 109

taken down the eruv. Of course, the law is applicable to all religions, but it is only 

relevant to the practice of one religion. The only case in which a minority is given 

consideration under the post-Smith rationale is when it has been specifi cally tar-

geted. In all other cases, in which some religious groups are placed at a relative 

disadvantage, the discriminatory result is disregarded.

It seems that an individualistic conception of religious freedom has led to 

unequal protection of religious freedom of members of minorities. But this need 

not and should not be the case. The majority or minority context should be taken 

into account when determining religious freedom, otherwise equality in according 

this right is impaired. This does not detract from the nature of the right as an 

individual right.

3.6  Apportioning equality between religious 
groups is inherently problematic

If religious freedom were to be recognized as a group right, it would entail two 

further problems. The fi rst is concerned with equality between religious groups, 

and is raised next. The second, related problem is concerned with evaluation of 

the worthiness of groups and is discussed in section 3.7.

Recognition of religious freedom as a group right entails recognizing religious 

equality (one aspect of religious freedom) as a group right. This translates into 

two questions, namely, what does equality between religious groups entail (what 

are the criteria for equal allocation of religious freedom between groups) and 

whether religious equality of individuals takes precedence over religious equality 

between groups.

3.6.1 Equality in allocation of resources

Some of the rights included in religious freedom can only be utilized by a group 

and not by an individual. But these rights still constitute an aggregate of individual 

rights. Such is the right to funding of religious institutions, in those states in which 

the constitutional system interprets religious freedom to include this right. Funding 

for communal religious activities can only be given to groups, not to individuals.

The state must not only accord religious freedom, but it must do so in a non-

discriminatory manner.227 The provisions of international human rights law 

mandate non-discrimination between individuals.228 However, if states recognize 

religious communities as entities that are subject holders of the religious freedom 

and religious equality, then it must be decided how equality should be assessed 

between religious groups. Relying on the principle that religious freedom is ulti-

mately an individual right would seem to suggest that equal apportionment should 

be based on the number of members. Approaches that view groups, as well as 

individuals, as holding religious rights, could suggest other methods: A group that 

the state had persecuted in the past should be compensated in order to be treated 

equally.229 Alternatively, on the assumption that religious plurality is inherently 

good for social discussion in society, each religious group deserves an equal share 
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of public resource, or at least a critical minimal share of resources, which will 

allow it to function and propagate its ideas.

A clash between the different perceptions of equality in allocation of resources 

arose in Hungary. As in other post-Soviet states, the state set about restoring reli-

gious rights after decades of Communist rule. One of the tasks the state set itself 

was restoring to former owners confi scated church property. However, a legal 

challenge to the constitutionality of this arrangement claimed that rather than an 

equal treatment of religions, compensating churches according to the property 

they owned before confi scation, was an attempt to recreate a previous religious 

landscape. The Hungarian Constitutional Court rejected this claim, and viewed 

the arrangement as a correct implementation of the right of religious freedom.230

This is a restitutional perception of equal treatment of religious groups. Other, 

distributional perceptions of religious equality could have been suggested, such as 

starting with a ‘clean slate’ and providing all religions with public aid according to 

current membership. Whichever way the state decides to apportion this restitution, 

it would necessitate a decision on how to judge equality between religious groups.

In a different allocation of public resources in Hungary, public broadcast media 

allocates broadcast time to the eight major religious communities, taking into 

account the proportional membership of each out of the general population. Size 

of membership is indeed a relevant factor in allocating a public resource, such as 

broadcast time. But it must be recognized that this too is a value-judgments about 

what equality of religious freedom means. It could be argued that this helps main-

tain the supremacy of existing religions with large membership over new religions, 

which necessarily have a smaller membership to start with. According to this argu-

ment, equality of religious freedom means giving all religions an equal opportunity 

in the marketplace of ideas, i.e. all must receive an equal time slot to propagate 

their beliefs to the public.

This analysis shows the diffi culties of applying equality of religious freedom to 

groups. State involvement in allocation of public goods to religious groups, 

whether funding, property, broadcast time or other public goods, necessarily 

requires the state to set criteria for equality, indirectly revealing a value-judgment 

of the state on the merits of the groups. The dilemma of equal allocation to groups 

is indicative of a more general problem, which is inherent in a conception of group 

rights. An individual rights approach would entail allocation according to mem-

bership. However, as shown above, this may not be an adequate solution to the 

dilemma of group allocation.

3.6.2  Equality on the basis of religion between 
individuals or between groups

Equality between religious groups, rather than individuals, has been attempted 

for the purpose of resolution of confl ict between religious groups, through consti-

tutional recognition of more than one religion on an equal basis. The result of 

laying down the rights and limitations of groups may involve infringing individual 

rights of group members. Equality on an individual basis is sacrifi ced for equality 
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based on groups. For example, government positions are allocated according to 

group affi liation. A qualifi ed member of one group may not have an opportunity 

to be a candidate for a government position, but overall equality between the 

groups will be maintained.

The 1990 amendment of the Constitution of Lebanon231 exemplifi es these prin-

ciples. It divides parliamentary seats equally between Christians and Muslims, and 

proportionately between denominations within these.232 Top-level (although not 

other) positions are to be divided equally between Christians and Muslims.233, 234

Similarly, in the 1960 Constitution of Cyprus, Muslims are deemed members 

of the Turkish community and they elect a Turkish Vice-President. Greek 

Orthodox Christians are deemed members of the Greek community and they 

elect a Greek President.235 In the Cypriot case, the complexity of the arrangement 

is compounded by the fact that the dichotomy between the two groups is both 

ethnic and religious.

Both the Lebanese Constitution and the existing Constitution of Cyprus curtail 

individual religious equality. A Muslim Turk cannot become president of Cyprus, 

and a Christian-Greek cannot be vice-president. A qualifi ed Christian or Muslim 

Lebanese cannot obtain a top-level public position if the denominational quota 

has been fi lled. This manifests a conception of religious equality (or approximate 

equality) between groups, even at the expense of individual equality.236

In Northern Ireland, while the general legal framework is one of equality on an 

individual basis,237 as a temporary measure the police force is legally permitted to 

recruit new offi cers according to an equal sectarian quota.238 This arrangement is 

different, as it is a measure of limited duration in a system that is based on indi-

vidual equality.

The strong argument for the preference of equality of religious groups above 

equality of individuals is a pragmatic one, if arrangements based on equality 

between groups achieve the sought outcome of prevention of confl ict, particularly 

in situations of confl ict resolution. However, in practice this has not necessarily 

proved so.

3.7  States should not evaluate the social worth of 
religious groups as this breaches state neutrality

Sometimes, states have to make a value judgment about religious groups when 

they must perform distributive functions, as seen in the case of budget allocation. 

In cases in which no action of the state is required, it is unwarranted for the state 

to make such value judgments, as the state must remain neutral in matters of 

religion. But, if positive action of the state is required, it may have no choice but 

to make such value judgments.

One such case, in which the state is called on to make a judgment as to the 

social worth of institutions, is tax exemptions. In Walz,239 the US Supreme Court 

decided that property tax exemptions awarded to organizations for properties 

used solely for religious worship do not infringe the First Amendment prohibition 

on establishment of religion. Justice Burger, who delivered the opinion of the 
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Court, stressed that any position that the government adopt on taxation of 

religious institutions – exemption from taxation, exemption only for social activi-

ties of religious institutions, or no exemption – would inevitably result in some 

government entanglement with religion. Therefore, the government choice to 

exempt all religious institutions was a legitimate option. There is no need to evalu-

ate the social good that the religious institution contributes to society (in the form 

of schools, kindergartens etc.) in order to justify the exemption. The extent of 

social involvement may differ between religions, and it is best that state authorities 

are not involved in evaluating the social worth of religions.

The scheme approved by Justice Burger, in which all religious activity may be tax 

exempt, amounts to permissible indirect government subsidy for all religions. It is 

based on the alluring, if paradoxical idea that a state is truly separate from religions 

if it supports all their activities rather than only their social, not directly religious 

activities. In order to maintain state neutrality, the ultimate criterion for choosing 

the methods of allocation of resources (or, conversely, fi scal exemptions) must be 

such that the state refrain from evaluating the worthiness of activities of religions.

Other states in which religion is separate from the state, such as France,240 do 

engage in making such evaluations and permit state funding of institutions of a 

social (rather than religious) function that are operated by religious bodies. This 

aid, it can be claimed, does not further religion, as it benefi ts society as whole.241 

But at the same time it works, of course, to enhance the infl uence in society of 

those religions receiving the funding and distributing aid.

The outcome of such evaluations as to whether the activity has a social purpose 

or is purely religious is, in any case, culture specifi c and religion specifi c, and so 

best avoided. So, for example, the Japanese Supreme Court, in trying to distin-

guish social functions from religious functions, regarded certain Shinto religious 

ceremonies, deeply embedded in the national culture, as serving a social, rather 

than religious function, and thus being legitimately state supported under Japan’s 

principle of separation of religion from state.242

Evaluation of the worthiness of the religious principles themselves is certainly a 

breach of religious freedom, and its outcome will discriminate illegitimately 

between religions. The English law of charitable trusts admitted as charitable ‘for 

the advancement of religion’ those religious associations that ‘confer a benefi t’ on 

society, such as the intangible benefi ts of edifi cation,243 which were deemed not to 

accrue, for example, if the worship is not conducted in public.244 This assessment 

involves the state in a value judgment of religious principles, and today would 

have been illegal under the Human Rights Act, under Article 9 in conjunction 

with Article 14 of the European Convention. Under the new UK Charities Act 

2006 all charities must be for ‘public benefi t’ to be recognized as charities, but it is 

clear from the consultation paper of the Charities Commission245 that the public 

worship will no longer be needed.

In the cases discussed so far, the state had to make decisions on allocations and 

exemptions to religious organizations, so a decision had to be made whether to 

differentiate between different religious organizations. Even this decision has to 

avoid judgments of value of religions. A fortiori, in cases in which government of its 
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own initiative and not in a fulfi lment of a prescribed function decides to take a 

stand on religious groups, such a value judgment is completely unwarranted. As 

will be seen, however, it is not always easy to differentiate between value judgment 

by government of religions themselves, which breaches government neutrality, 

and value judgment of religious organizations that is warranted by their social 

activities.

In the Universelles Leben case,246 the applicant association complained about a 

government publication that referred to it as a ‘sect’, claiming the pejorative label-

ling infringed its religious freedom under Article 9. The European Commission 

decided the application inadmissible, citing the European Court’s decision in 

Otto-Preminger-Institut 247 that those who manifest religious belief must be prepared 

to face criticism of that belief. The Commission concluded that the state may 

convey criticism of religions, so long as it does not amount to indoctrination, and 

that in this case the publication had no adverse repercussions on the religious 

freedom of the association.

But criticism of religion by a state is not the same as criticism by individuals. 

A religion must accept criticism from individuals or other religions. However, the 

state has limitations, it must act neutrally towards all beliefs, and certainly not 

express opinions against any of them. Of course, if the religious organization con-

ducts harmful activities, the state must warn against these specifi c harmful 

activities. In the absence of such specifi c proven activity, the state cannot legiti-

mately pass a value judgment on religion.

Indeed, the reasoning in a later decision of the European Court, Leela Förderkreise 

v. Germany,248 is closer to this approach. The European Court determined that 

certain pejorative terms could not be used by the state to describe a religious 

movement, although it did not prohibit the use of the term ‘sect’.

In American Family Association,249 a US Circuit Court made fi ner distinctions in 

adjudicating a similar matter of government criticism of religion. A city council 

issued a resolution condemning the stand of several organizations, including 

Christian organizations, on homosexuality and encouraging media outlets to ban 

their advertisements on the matter. The organizations argued that by this, govern-

ment was veering from neutrality on matters of religion. The majority on the 

Court decided that the message was about a specifi c issue, not about the religion 

itself, and distinct from it. Thus, it was permissible. ‘Defendants’ actions had a 

plausible secular purpose, did not have the primary effect of inhibiting religion 

and did not create excessive entanglement with religion’, opined the Court. The 

dissenting judge, however, read the resolution as attributing responsibility to the 

religious organizations for anti-gay hate crimes, and thus as a condemnation of 

their religious belief. In principle however, rather than in application in the 

particular case, the positions of the majority and dissent are close and preferable 

to that of the European Commission. The state may, and sometimes must, take a 

stand on public issues that religions also take a stand on, such as health, education 

and discrimination. But the neutral state should take a stand on specifi c actions by 

religions, and not about a religion as such.250 The dissent reminds us that this is a 

thin line, but, nonetheless, one that should be observed.
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3.8 Conclusion

Whatever status states have granted to religion or religions, they have not been 

and will not be able to avoid confl ict between opposing demands of religious free-

dom. This is true whether they have an established state religion or not, whether 

they require religions to be registered or not. In particular, these are confl icts 

between communities, between factions of communities or between communities 

and individuals within them.

A consistent and principled manner of addressing these confl icts requires recog-

nizing the right of freedom of religion as an individual right. Communal rights are 

derived from them, and cannot supersede them. Some rights must be allocated to 

groups, but they still are individual rights. If group religious rights are given pri-

mary or equal recognition (in relation to individual rights), the state is faced with 

decisions in which it has to defi ne the group and choose one among competing 

leaderships. Such decisions of the state are, in themselves, an intrusion of the state 

into religious affairs, which itself is an infringement of religious freedom.

Primacy of religious freedom as an individual right means, that individual self-

determination is the decisive factor in allocation of group rights and privileges. So, 

although the state cannot avoid intruding in religious confl icts, in the sense that it 

must decide for one side or another, it should do so according to this principled 

approach. For international law to intervene in the constitutional structure of the 

state is controversial. Restriction on exercise of state sovereignty is inherent to 

international human rights law, but as seen in this chapter, regarding religious 

freedom the intervention goes to the heart of constitutional structure and state 

identity. Nevertheless, and perhaps precisely because of the political agenda 

behind states’ position towards religion, international law should mandate protec-

tion of this individual right.
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4 Women and 
religious freedom

The protection of women’s freedom of religion and belief is a paradigm test case 

of the confl ict between religious freedom as a community right and the rights of 

individuals in that community. A core problem in the application of religious free-

dom is the inherent confl ict between religious freedom, if it is given a group 

dimension, and women’s right to equality and individual religious freedom. No 

international human rights instrument has, to date, comprehensively addressed or 

solved this diffi cult problem. While women’s equality may be affected by claims of 

religious freedom in various contexts such as the workplace, this chapter will use 

examples mostly from the area of personal law, specifi cally marriage and divorce. 

The confl ict in this area is not accidental. The doctrines of many religions have 

sought to regulate family life, deciding on the role of men and women within the 

family as one of the bases of the social structure that the religious doctrine sets up. 

Important inequalities in this area emanate from religion.

This chapter explains, fi rst, why both the right to equality and the right to indi-

vidual religious freedom of women should be seen as standing in confl ict with 

community religious freedom (section 4.1). Then existing relative international 

legal protection of rights in this confl ict are examined. I show that there exists a 

legal determination that posits women’s individual rights above claims of group 

religious freedom (section 4.2). It will then be argued that the determination that 

group religious freedom cannot override women’s individual rights should be 

upheld, but attention must be given to the complex problems this determination 

creates: Once a state acknowledges a right to religious freedom of communities 

and relegates legal powers to them, it is in practice more diffi cult for the state to 

implement rights of equality for women (section 4.2). The state may need to 

address discrimination of women in religious marriages even where there is no 

religious jurisdiction over personal law (section 4.3). However, not giving legal 

recognition to personal status systems of religious communities because they are 

discriminatory can result in further discrimination of women, which must be recti-

fi ed (section 4.4). A clear, albeit far-reaching, consequence of recognizing the 

individual rights of women to equality and to freedom of religion and belief over 

any communal right of religious freedom is that religious institutions should not 

be able to curtail these rights of women even in their internal organization 

(section 4.5). Finally, the compatibility of institutional participation of religion in 
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the law-making process that determines the rights of women, both at the national 

and international level, with religious freedom is questioned (section 4.6).

4.1  Introduction: the problem and 
existing international law

4.1.1  The confl ict between group religious freedom 
and the religious freedom of women

It is not only women’s right to equality that stands in confl ict with a community 

right of religious freedom, but also women’s individual right of religious freedom. 

Human rights instruments, following a liberal approach, speak of a right to ‘man-

ifest’ and ‘practice’ religion or belief. For women, however, one of the most 

important aspects of freedom of religion may be the right to manifest their reli-

gious belief by being an equal member of a religious community or organization. 

Equality in the religious community is a religious freedom concern for women 

who choose to become, or remain, members of religious communities.1 While the 

effect on equality of women by religions to which they belong has not traditionally 

been seen as a religious freedom concern, it is an important one from women’s 

point of view.2 The ability of women to belong to a faith of their choice, or, more 

often, a faith into which they were born and comprises their social and cultural 

connections, without being discriminated against, is vital to realizing their reli-

gious freedom. Application of feminist analysis to international law may be helpful 

in justifying this interpretation.3 In the same way that MacKinnon argued that 

legal – and indeed human rights – concepts should be defi ned and addressed in 

ways that matter to women,4 the scope of rights protected within the idiom of 

‘religious freedom’ may thus have to be redefi ned.

The liberal approach to religious freedom, which mandates that everyone be 

allowed to choose their religion, but does not intervene in the ‘private’ realm of 

religions themselves, must be rejected in this context. What happens within and by 

religious communities should be of concern to international and national law.5 

Religious freedom is not about ‘all or nothing’ – either you choose to take part in 

a religion and must accept its inequalities, or you must cease to belong to that 

religion. For women, realizing religious freedom is often about realizing their free-

dom within religion.6 The argument of voluntary choice, which resonates of the 

liberal tradition, ‘you are free to leave the religion, therefore your liberty is not 

restrained’, is fl awed for various reasons that were discussed in this work.7 This is 

particularly so for women who often cannot leave, or do not want to leave their 

religious community. This is so not only for economic reasons, as the economic 

disparity between men and women makes it diffi cult for women to leave, but 

unequal treatment and social status of women and girls in many cultures and reli-

gions, including in education and assigned gender roles, mean that they are 

effectively less able than men to exercise independence and exit their groups of 

origin.8 Moreover, these women often have little infl uence over the rules of the 

community in which they live.
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4.1.2  Guarantees of religious freedom of women in 
international documents

International covenants that guarantee freedom of religion and belief do not refer 

to specifi c rights of religion and belief of women. Neither does the 1981 UN 

Declaration on religion and belief do so. It is particularly surprising that this 

Declaration, proclaimed only two years after the adoption of the UN Convention 

on the Elimination of all Forms of Discrimination Against Women [CEDAW], 

has no mention of these concerns. Of course, most rights guaranteed in interna-

tional documents are guaranteed to everyone, with no explicit mention of their 

applicability to women. But regarding religious freedom, because of the reasons 

just highlighted, there are particular causes for concern that, without specifi c men-

tion, it would be interpreted in a way that would result in protection of the freedom 

of religion and belief of men but not of women.

CEDAW itself does not have any express provision dealing with discrimination 

of women on religious grounds, but it has several pertinent articles dealing with 

the elimination of practices based on the inferiority of either of the sexes,9 right to 

vote and hold public offi ce,10 access to health care including family planning,11 

equality before the law,12 and prohibition on discrimination in marriage.13 The 

compliance of states with all these Articles may be affected by religious law, prac-

tice or tradition. Even a newer international document, the Beijing Declaration 

and Platform for Action, Fourth World Conference on Women,14 does not refer 

to any effect of religion on women or even to women’s rights in marriage.

As seen in Chapter 1, the 1981 Declaration, as well as newer proposed interna-

tional documents, signal some shift towards adoption of group protection of 

religious communities. Such a shift in perception of religious freedom in interna-

tional law, although it has not yet matured into a recognition of religious group 

rights, could potentially jeopardize the human rights of women, both their right to 

equality and their right to individual freedom of conscience and religion, for 

instance by the recognition of a right to a communal legal system without suffi -

cient protection against discriminatory laws. These documents should be 

interpreted so as to include a right not to be discriminated against on the basis of 

sex by religious laws, practices, customs or institutions. No binding international 

instrument currently guarantees any such protection.

An important step was taken in General Comment 28 to the ICCPR,15 adopted 

by the Human Rights Committee in 2000 as an updated General Comment 

on Article 3 (equality between men and women). It addresses the human rights 

concerns of equality between the sexes, including those raised by the right to 

freedom of religion. The GC states that ‘Article 18 may not be relied upon to 

justify discrimination against women by reference to freedom of thought, 

conscience and religion.’ An important premise of the General Comment is 

gleaned from paragraph 5, which asks that ‘[s]tate parties should ensure that 

traditional, historical, religious or cultural attitudes are not used to justify viola-

tions of women’s right to equality before the law and to equal enjoyment of all 

Covenant rights.’16
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The General Comment also addresses directly the confl ict between women’s 

equal rights under the convention and rights of minority members (including 

those of religious minorities) under Article 27 of the ICCPR. It determines that 

rights under Article 27 do not permit infringement of women’s equality in enjoy-

ment of rights.17

This approach can be supported by reference to Article 2 (non-discrimination) 

and Article 26 of the ICCPR (protection against discrimination in any fi eld regu-

lated and protected by public authorities).18

There exists a strong case for concluding that the prohibition of gender 

discrimination must be regarded as a norm of customary international law,19 at 

least if the discrimination is systematic and state endorsed. Prohibition of similar 

discrimination on the basis of religion may also be customary law.20 So, both 

these norms would obligate states, even if they had not ratifi ed the relevant con-

ventions or had entered reservations to the conventions on these issues. There is, 

however, no determination of the outcome, if these rights confl ict, that is if one 

person’s right to non-discrimination on the basis of gender is claimed to confl ict 

with a right of a group to non-discrimination on the basis of religion (if such a right 

is recognized).

Prohibitions of discrimination on grounds of race are routinely recognized as jus 

cogens. Gender grounds of discrimination are less often argued to be norms of 

international law from which no derogation is permitted.21 Neither is there evi-

dence that discrimination on grounds of religion has attained such status.22

4.1.3  Reservations to convention provisions affecting 
non-discrimination in enjoyment of the right to 
religious freedom

The HRC has defi ned what are valid reservations to the ICCPR, in General 

Comment 24.23 The Committee noted that human rights treaties differ from trea-

ties that are mere exchange of obligations between states, in which they can reserve 

application of rules of general international law. Covenant provisions in human 

rights treaties that represent customary international law may not be subject to 

reservations. The Committee lists among these provisions, which represent 

customary law, the freedom of thought, conscience and religion. In General 

Comment 3124 it clarifi es that also Article 2 (non-discrimination) cannot be subject 

to reservation.25 Thus, reservations to the ICCPR (on religious, or any other, 

grounds) cannot operate to deny these obligations. For the same reason the cor-

responding non-discrimination obligations in CEDAW (Articles 2, 7, 15, 16), at 

least to the extent that they protect the same rights as the ICCPR, should not be 

subject to reservations.

There is also a different basis for arguing that non-discrimination in enjoyment 

of rights on the basis of sex is not subject to reservations to CEDAW or the ICCPR, 

namely that they are incompatible with the object and purpose of the covenant,26 

as learned, respectively, from Article 2(a) of CEDAW27 and from GC 28 to the 

ICCPR.
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CEDAW General Comment to Article 16(2) notes with alarm the number of 

state parties that have entered reservations to Articles 2 and 16 based, inter alia, 

on cultural and religious beliefs and urges them to withdraw these reservations.28 

This in itself is a telling sign of the impact of religion on recognized human rights 

of women and should warrant further attention.

So, there is no clear hierarchy in international law between freedom of religion 

and equality on the basis of sex. The interpretation offered by the HRC in General 

Comment 28,29 that freedom of religion cannot justify the limitation of equality 

between men and women, should serve as a starting point, but as will be seen, this 

raises a multiplicity of problems.

4.2  Application of discriminatory religious law 
through relegation to the religious communities

States give legal status to religious law by relegation of state authority to religious 

communities, usually in the area of family law. This legal structure directly pits 

the rights of religious communities against the rights of individuals, with specifi c 

implications for the rights of women in those instances in which the religious 

law is discriminatory to women. The clear direction of GC 28 is that a principle 

of religious freedom cannot override women’s individual rights; however states 

fi nd it particularly diffi cult, for political reasons, to intervene to reverse such dis-

crimination, especially in the law of minority communities, as will be seen. It 

seems easier for states to assuage political group aspirations by conceding to 

religious groups’ jurisdiction over the family, often compromising the rights of 

women, rather than risking a political confrontation and power struggle between 

subgroups in the state. In this case state practice regrettably does not support 

the General Comment of the Human Rights Committee, which remains de 

lege ferenda.

4.2.1  Religious tribunals and the right of women 
to equality before the law

The claim has been made that in international law the right to manifest religion 

or belief includes the right to observe and apply religious law in a community, 

including the right to establish and maintain religious tribunals.30 As will be seen, 

this is cause for concern, as it potentially harms individual rights, and often among 

these the rights of women.

If such a community right is recognized, the question that follows is whether 

international human rights obligations apply to legal proceedings of religious 

courts, and specifi cally, in the context of this chapter, whether the right of women 

to equality before the law applies in those courts. Article 15 of CEDAW guaran-

tees women equality before the law in civil matters. It has been questioned31 

whether the Article also applies to religious courts or to religious law administered 

by secular courts. While it would be advisable if future human rights documents 

would refer specifi cally to equality before religious courts, I think it is clear that if 
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the religious court or law is authorized by the state, Article 15 applies, because, as 

far as international law is concerned, it is the state law.

Personal law can be relegated, by law, to the religious communities in different 

ways. In India, for example, a secular state, the personal law is the law of the indi-

vidual’s religious community,32 and it is applied in the secular courts. In Bangladesh, 

a Muslim state,33 personal law is the religious law of the individual’s religious com-

munity. As in India, it is applied in the secular court system, in the Family Courts.34 

In Israel,35 personal law is mostly that of the individual’s religious community.36 

Religious tribunals have exclusive jurisdiction in certain instances and concurrent 

jurisdiction with secular courts in other instances.37 Appellate religious courts are 

subject to limited judicial review by the (secular) Supreme Court of Israel. In 

Sri Lanka,38 family law is communal, religious or customary,39 but there is a sepa-

rate jurisdiction only for the Muslim minority religious courts, which operate 

according to Muslim law,40 and in which sit religious judges, known as qazis. Their 

judgments can be ultimately appealed to the (secular) Supreme Court of Sri Lanka. 

In these instances, the substantive law is the religious law, but the religious courts 

are subject to the general court system.

The CEDAW Committee saw an inherent confl ict between religious law and 

jurisdiction, on one hand, and the equality provisions of CEDAW, on the other. 

For instance, on Israel it noted that: ‘[I]n order to guarantee the same rights in 

marriage and family relations in Israel and to comply fully with the Convention, 

the Government should complete the secularization of the relevant legislation, 

place it under the jurisdiction of the civil courts and withdraw its reservations to 

the Convention.’41

One of the dangers of adopting a principle of relegation is that the state 

may choose not to rely directly on religion as a reason to diverge from the 

international human rights norm, but on the relegation of state authority to the 

religious community. This can be seen in the reservations to CEDAW that 

emanate from religious reasons. These are of two types: the fi rst, reservations 

that rely directly and explicitly on religious grounds. These are the reservations 

submitted by religious Islamic states or Muslim majority states (Bangladesh, 

Egypt, Iraq, Jordan, Libya, Saudi Arabia, Syria, Tunisia), subjecting some or 

all state obligations under the Convention to shari’a law.42 The second are the 

reservations entered by India and Israel. These rely, for their justifi cation, on 

a domestic legal principle of autonomy of religious communities in the sphere 

of family law.

4.2.2  Competing religious and secular sources of legal 
authority and protection of the rights of women

In these last mentioned legal systems, in which religious and secular legal systems 

operate side by side, the religious legal systems develop as a competing legal system 

with that of the state. The secular state views itself as the ultimate source of law, 

from which both the secular and the religious legal systems draw their authority. 

However, religious legal systems do not view the state as their source of authority, 
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but see themselves as deriving their authority from a divine source. This competi-

tion has direct implications for the ability of the state to uphold its international 

obligations to safeguard human rights of women. This is evident, for example, in 

India and in Israel.

The demand in international law that states guarantee equality raises a 

question of the relationship between religious and secular law within the domestic 

system. Even in states where constitutional protection from discriminatory laws 

exists, religious law may be excluded from its ambit. In India, according to the 

constitution, ‘laws in force’ are void43 if they are inconsistent with the constitution-

ally protected fundamental rights.44 An early post-independence case45 suggests 

the Bombay High Court viewed religious law as falling outside the ambit of ‘laws 

in force’ and therefore not void even if it is inconsistent with such rights.46

However, in 1995 in Sarla Mudgal 47 the Supreme Court of India ruled that per-

sonal laws operate by force of secular legislation, not religious authority. This 

determination was not made in order to test their constitutionality, but as a prereq-

uisite to the Court’s determination that they can be superseded by a Uniform Civil 

Code.48 But, if religious personal law operates by force of secular law, this should 

open the way to argue that it also must be subject to constitutional review.

At the core of domestic confl icts between religious and secular legal systems, is 

a confl ict of perception about the source and authority of law. The secular system 

views the formal source of religious law recognized by the state as state law. The 

religious system views its formal source as religion. Each of these two viewpoints 

has implications as to which higher legal norms religious law has to conform to, 

including domestic human rights legal provisions, and international human rights 

norms.49 Among these are provisions of equality of women.

Just such a confl ict arose in Israel. A decision of the Supreme Court, based on 

the application of the Equal Rights of Women Law, 1951 to religious courts, 

directed the religious courts to follow the principle of community property, which 

does not exist in Jewish law.50, 51 The rabbinical courts did not accept this ruling, 

and it has brought a head-on collision between the religious courts and the Supreme 

Court. The religious courts viewed their own legitimacy as deriving purely from 

religious law, and saw themselves as unable to deviate from it. Thus, the judgment 

of the Supreme Court of Israel was not followed by the Great (appellate) Rabbinical 

Court.52 A conference of Rabbinical Court judges announced that they will con-

tinue to ignore the direction to rule according to the Supreme Court direction on 

community property, and will refer only to Jewish law.53 Indeed, even in the Bavli 

case itself, the Local Rabbinical Court ignored the direction of the Supreme 

Court.54 The only effective solution that would guarantee protection of gender 

equality as recognized by the Supreme Court would be the abolition at least of 

non-consensual jurisdiction of religious courts in matters of family law.

4.2.3 Religious autonomy and women in minority groups

The relegation of personal law to religious communities is often particularly detri-

mental to minority women. States may fi nd it especially diffi cult to intervene with 
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anti-discriminatory legislative reforms in the law of minority religions. As will be 

seen, this is so in states with various different combinations of minority and major-

ity religions. A delicate political balance between majority and minority will mean 

that the minority will be ‘left alone’ even when the state attempts to implement its 

obligations of equality in international law.

A legal system based on autonomy of religious communities might be even 

more reluctant to intervene in minority religious personal law that infringes 

women’s rights than some outright religious states. In India, polygamy is prohib-

ited for those religions in which a subsequent marriage for someone already 

married is void, but not when such a marriage is valid according to the applicable 

religious personal law, i.e. for Muslims.55 As the Supreme Court of India in 

Sarla Mudgal 56 pointed out, even Muslim states (Iran, Islamic republics of the 

former Soviet Union, Morocco, Pakistan, Syria, Tunisia) have banned or restricted 

polygamy, while India, a secular republic with personal laws of religious commu-

nities, has not.

Constitutional equality provisions can be used to protect women in minority 

communities, but not without diffi culty. In the landmark Shah Bano case,57 the 

Indian Supreme Court ordered post-divorce maintenance payments under the 

(secular) Code of Criminal Procedure, generally unrecognized under Muslim 

Law beyond a period of three months, while also suggesting an interpretation of 

Muslim law allowing for the maintenance order.58 Political uproar from the 

Muslim community caused the Indian Parliament to reverse the law in the Muslim 

Women (Protection of Rights on Divorce) Act 1986, which denies Muslim women 

the option of exercising their rights under the provisions of secular legislation. 

Thus, the Court’s attempt to intervene in religious law proved politically unac-

ceptable and was reversed by the political system. The Indian Supreme Court 

was fi nally called on to determine the constitutionality of the Muslim Women 

(Protection of Rights on Divorce) Act.59 It decided that unless interpreted in a 

way that would benefi t divorced Muslim women as much as the general law 

(the Criminal Procedure Code) benefi ted women of other religions, the Act would 

be contrary to constitutional guarantees of equal protection of the law and 

equality on the basis of religion.60 Therefore it interpreted the Act expansively, so 

as to allow for maintenance payments to Muslim women.61 The clash between 

two sources of law is clear. The state judicial system saw the religious law as 

part of state law, thus open to interpretation by judges. The religious authorities 

viewed interpretation of religious law as a matter of doctrine reserved for religious 

authorities. The clash is particularly strong when the religion is one of a minority 

community.

Bangladesh, a predominantly Muslim state, found it easier to intervene in 

Muslim personal law and harder to intervene in discriminatory Hindu personal 

law of the minority. Religious laws govern personal law issues such as marriage, 

child custody and property. Some provisions discriminatory to women still exist,62 

as was highlighted by CEDAW in concluding observations on Bangladesh’s state 

report.63 Some provisions of Muslim personal law had been modifi ed, but, claimed 

the state representative, it would not be easy to modify Hindu personal law because 
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of the complex religious issues involved.64 This is a mirror image of the situation 

in India, a predominantly Hindu state, where it has proved easier for the state to 

modify by legislation Hindu personal law than the personal law of the Muslim 

minority (as seen for instance in the Shah Bano case). Indeed, Engineer comments 

that: ‘The secular forces in that country [Bangladesh] have been demanding 

further changes in the Muslim personal law. It is, however, interesting to note that 

like the Muslim minority in India the Hindu minority in Bangladesh resists any 

change in its personal law. Thus, Hindu women in Bangladesh are still governed 

by age-old traditions and laws.’65

The case of Bangladesh (a Muslim majority/Hindu minority state), just as the 

case of India (a Hindu majority/Muslim minority state), shows that women in 

minority religions face a particular barrier from state intervention to protect 

their rights, no matter which is the state religion and which is the minority reli-

gion. The state plays a delicate political balance; it tries particularly to avoid 

confl ict with minority groups that may see any intervention in the status quo of 

religious law as government encroachment. Thus, women’s rights fall victim to a 

political balancing act.

The diffi culty of the state in according equal rights to women once jurisdiction 

is granted to religious communities proves in Israel, as well, to be particularly 

great regarding minority communities. The Family Court Law, 1995, was 

amended in 2001, by the addition of Article 3(b1), which grants concurrent 

jurisdiction in matters of family law (except marriage and divorce) of Muslims 

and Christians to (civil) family courts. Until this amendment, all such matters 

were exclusively under the jurisdiction of religious courts. Among these are 

proceedings for spousal support. Jewish women have had the option since 1953 

to initiate proceedings for spousal support in either religious or civil court.66 

The award of spousal support is consistently higher in family courts than in 

all religious courts, and religious courts do not follow a principle of community 

property.67 Thus the outcome is less likely to be equitable to women in a religious 

court.68 The women of minority religions were harmed by lack of political 

will to interfere in the religious autonomy of minority religious communities.69 

Even after the passage of the legislation, it remains to be seen whether women of 

minority religions will have the same accessibility to civil courts as those of the 

majority religion.70 It also remains to be seen how the civil courts will interpret 

the religious law of minority religions, and whether they will be able, as outsiders 

to the religious community, to interpret it in a way compatible with women’s 

equality.

The state may try to rectify human rights violations by religious law through 

directly applicable secular legislation. This too raises distinct problems if it is per-

ceived as interference in the autonomy of minority religions. In Israel, secular 

legislation was sometimes, but not always, perceived this way by the Muslim 

minority legal system. The Muslim qadis have ignored the secular prohibition of 

underage marriage as grounds for divorce.71 In other cases they accepted and 

even welcomed secular legislation, such as the introduction of legal principle of 

‘the best interest of the child’.72
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Thus, in these four examples drawn from India, Bangladesh, Sri Lanka and 

Israel, relegation of personal law to religious communities has meant greater dif-

fi culty for the state law to rectify discrimination in personal law of minority women 

than of women of the majority religion.

These intractable problems would also point against recognition of a group 

right of religious freedom that includes exclusive, and possibly even concurrent, 

jurisdiction over personal law.

4.3  Discrimination in religious marriage 
not caused by the state

4.3.1  Registration of religious marriages by the state without 
religious jurisdiction over personal status

The last section dealt with states that accord some autonomous legal status to 

religious communities, and the implications thereof for women. There are adverse 

implications for women also where the state recognizes, although it does not aid, 

a religious discriminatory practice, in instances in which the state offers everyone 

a civil alternative to religious marriage.73 If the state itself discriminates in 

marriage provisions, it is clearly breaching the provisions which mandate equality 

in marriage in international conventions to which it may be party, including 

the ICCPR (Article 23(4)), CEDAW (Article 16) and Protocol 7 of the European 

Convention (Article 5 of which mandates equality between spouses in marriage, 

in private law rights between them, in relation to their children, during marriage 

and in its dissolution).74 It is less clear whether a state that recognizes religious 

marriages that have extra-legal discriminatory implications, breaches its obliga-

tions, even though the civil legal provisions that rule the marriage are not 

discriminatory.

It seems that the provisions mentioned earlier should apply in such a case as 

well. By relegating the role of arranging marriages to religious bodies, the state 

cannot ‘privatize’ it. Rather, the state must ensure that the religious marriages that 

it recognizes do not cause breaches of human rights, which it is internationally 

obligated to uphold. As the Home Secretary stated in the parliamentary debate on 

the UK Human Rights Act 1998,75 when conducting marriages, the Church 

stands in place of the state and performs a function for civil society. Thus the Act 

would apply to churches in this role. So, also, should international human rights 

obligations.

A further example of the reluctance of states to intervene in the religious per-

sonal law of minority communities is seen in Sri Lanka.76 A dual standard exists in 

the provision of minimum age of marriage.77 In Sri Lanka the minimum age has 

been set to 18, except for Muslims, because of Muslim personal law, which does 

not provide a minimum age of marriage.78 For Muslims, the Muslim Marriage 

and Divorce Act 1951 allows girls as young as 12 to marry without the permission 

of a qazi, and younger girls to marry with the qazi’s permission after any such 

inquiry as he may deem necessary. Likewise, polygamy is permitted, in certain 
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circumstances, for Muslims.79 Thus, a state that prohibits polygamy80 and under-

age marriages in its general laws, allows a minority religious community to 

operate a different law on these matters. Hence, women in a minority community 

are particularly adversely impacted on by relegation of personal law to a religious 

community.

Of course, even if the state did not recognize the registration of the marriage, 

the spouses would still be allowed to marry religiously, but would need to 

marry by civil registry as well, and only the civil marriage would be recognized by 

the state (as is the case, for instance, for Muslim marriages). In such a case, the 

state would not be seen as sanctioning a discriminatory marriage. Nevertheless, 

the discriminatory marriage would still be permitted to take place, the human 

rights implications of which will be discussed in the following section.

4.3.2  State attempts to rectify discrimination in religious 
marriage may not be enough to preserve equality

Because of the ingrained position of religion in many societies, even a conscious 

decision of the state not to recognize any religious law may not be enough to pre-

vent discrimination to women caused by the application of internal religious law 

in the religious communities.

The existence of a non-discriminatory state secular system of family law may 

not suffi ce to guarantee that women’s individual rights are not infringed by a reli-

gious system of law. If religious systems exist as unoffi cial systems of law, as part of 

the exercise of communal religious freedom, women’s rights may be infringed in 

ways which the state may or may not be able to rectify.

In both the UK and USA, Jewish law is an unoffi cial system of law. In the UK, 

Jewish marriages are registered by the state;81 in the USA, only civil marriages are 

registered. In both, state courts grant divorces. However, a divorce ordered by a 

civil court will not suffi ce for the parties to be considered divorced according to 

Jewish law. Both parties must be consenting parties to religious divorce (get).82 

Usually it is the husband who may be able to withhold the get from the wife. While 

the civil court can grant legal divorce, lack of a religious divorce will mean that the 

wife will not be able to remarry under Jewish law.

The civil law cannot rectify this, but laws in certain states in the USA as well 

as in the UK remove the possibility of the husband obtaining a civil divorce 

but leaving his wife effectively unable to remarry, by withholding the religious 

divorce. The New York state ‘get law’, the most famous of these,83 denies civil 

divorce to a petitioner absent a showing that the petitioner has removed ‘all 

barriers to remarriage’ of a spouse, including ‘religious or conscientious restraint’. 

Similarly, the UK Divorce (Religious Marriages) Act 2002 states that when a 

marriage is entered according to Jewish or other religious usages, in divorce 

proceedings ‘the court may order that a decree of divorce is not to be made abso-

lute until a declaration made by both parties that they have taken such steps as 

are required to dissolve the marriage in accordance with those usages is produced 

to the court.’
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In 1992 New York law was further amended84 to allow the court to take into 

account refusal of one spouse to remove barriers to remarriage of the other spouse 

in the distribution of marital property and determination of maintenance. Stone85 

shows that the Jewish community supported the fi rst provision, as it is not in con-

fl ict with Jewish law. The second provision, however, was controversial among the 

Jewish community due to a possibility that the imposition of fi nancial penalties on 

a recalcitrant spouse creates a compelled divorce (get me’useh), which is invalid 

under Jewish law,86 as there must be consent of both parties.87 Currently there is 

no international legal requirement that states withhold granting civil divorce until 

all religious barriers to remarriage have been removed.

The unoffi cial system of law has implications for the lives of women within the 

religious community, which the state cannot always correct. Thus, even a clear 

determination that a community right of freedom of conscience and religion 

cannot prevail over the individual rights of women will not always have a possible 

practicable implementation. Women choose to belong to communities, or have 

no real choice but to do so, and abide by their internal rules. Providing an equal 

secular alternative may not be enough, application of fundamental human rights 

provisions to consequences of religious marriages may be needed.

4.4  Non-recognition of discriminatory religious 
marriages may further the discrimination 
of women

The decision to uphold individual rights over a community right of religious free-

dom is not straightforward to apply in practice even when the state decides not to 

relegate legal power to religions that discriminate on the basis of gender.

The decision of a state not to recognize a religious system of marriage, because 

it is incompatible with equality to women, can harm the individual rights of both 

women and men who, because of social and cultural preferences, use the unrecog-

nized system. A preferable individual rights approach would consider, in each 

case, whether individual rights would be, on balance, furthered or harmed by the 

recognition of the marriage for the purpose under consideration.

Religious systems of law which are not part of the state legal system and whose 

legal acts are not recognized by the state’s legal system may nonetheless have vital 

importance for people’s lives, and indeed have legal consequences under state law. 

The existence of an unoffi cial religious legal system, and its impact on women, 

should thus be analysed as one of the effects of religion in the state that impact the 

lives of women.

4.4.1 Potentially polygamous marriages

Religious legal systems that have no offi cial legal status, but have important legal 

consequences, which may be different for men and women, are evident, for 

instance, in regard to Muslim marriages in the UK88 and in South Africa. While 

according legal validity to religious arrangements such as marriage may constitute 
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a breach of equality for women, sometimes non-recognition of such marriages 

may have a discriminatory effect. This can be seen in a number of cases that 

reached the South African courts. In Ryland v. Edros,89 the Supreme Court of South 

Africa decided that it could recognize a Muslim marriage, which is not a valid 

marriage under the South African Marriage Act,90 as a valid contract. The Court 

considered a Muslim marriage as not per se contrary to public policy, even if 

potentially polygamous. In this case, the motivation for the ruling, it seems, was 

that the Court wanted to recognize the wife’s property and fi nancial rights after 

divorce. Not recognizing the marriage would have left her with nothing, on the 

dissolution of what was, de facto, a marriage. Thus, in this case, recognizing 

the religious marriage, even as a private law contract furthers the woman’s right 

in the particular instance.91 This is so, although general validation of Muslim 

religious marriages, even as a civil contract, is potentially harmful for women 

(as it validates marriages that are potentially polygamous).92 We see, that non-

recognition of a religious practice by the state has a legal effect, just as recognition 

has an effect. Non-recognition of discriminatory marriages by law in a society in 

which such marriages take place may still be discriminatory towards women.93

Another implication of non-recognition of Muslim religious marriages in South 

Africa arose in Fraser v. Children’s Court.94 The issue raised was the rights of biologi-

cal parents regarding their required consent to the adoption of their child. The 

Act required the permission of both mother and father, when they were married, 

for a court decision to allow the child’s adoption. But in the case of unmarried 

parents the mother’s permission alone suffi ced. The Act saw customary African 

unions, which are not recognized as legal marriages, as an exception requiring 

permission of both parents. But, it did not make the same exception for Muslim 

marriages, which are also not recognized as legal marriages. The Court found the 

distinction between customary unions and Muslim marriages discriminatory and 

thus in breach of Article 8 of the Interim Constitution. Thus, the Court found a 

way to rectify the result of non-recognition of Muslim marriages, for the purposes 

of adoption.

In an important recent case, Daniels v. No,95 the Constitutional Court of South 

Africa recognized Muslim marriages for the purposes of intestate inheritance. But 

the reasoning of Judge Sachs and Judge Ngcobo were revealingly different. Judge 

Sachs viewed the word ‘spouse’ in the laws discussed in the case as including 

spouses of a Muslim marriage. Judge Sachs was careful to stress96 that the decision 

‘eliminates a discriminatory application of particular statutes without implying a 

general recognition of the consequences of Muslim marriages for other purposes … 

[T]he recognition which it accords to the dignity and status of Muslim marriages 

for a particular statutory purpose does not have any implications for the wider 

question of what legislative processes must be followed before aspects of the shari’a 

may be recognised as an enforceable source under South African law.’ Sachs 

mentions in his decision the constitutional principle of ‘non-sexism’.97 He stresses 

that in a patriarchal society men fi nd it easier to acquire property and the laws 

under question achieve substantial equality between men and women, from which 

women in Muslim marriages would not benefi t if excluded from the law’s ambit. 
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This rationale seemingly leaves room for non-recognition of Muslim marriages for 

those purposes in which such recognition would harm women’s substantive equal-

ity with men.

Judge Ngcobo uses a seemingly broader base for his decision. He contrasts the 

new constitutional order against the old order under which cultures and laws of 

blacks were not recognized, and thus their marriages were not recognized. He 

cites the constitutional provision that guarantees freedom of religion,98 which also 

permits ‘marriages concluded under any tradition or a system of religion’.99

By its clear wording, the South African Constitution100 permits recognition 

of religious marriages, but does not mandate such recognition. It is implied 

by Judge Ngcobo’s opinion that such recognition may be warranted by the 

principle of religious freedom and religious equality. But if so, it is not clear if 

such recognition would have to be accorded to Muslim (or other religious) 

marriages even in instances where this would infringe women’s equality.101 Thus, 

both judges reach the same result, but while Judge Sachs’ approach relies on 

the principle of non-discrimination of women, Judge Ngcobo’s relies on a princi-

ple of religious freedom, which, without a qualifi cation based on the individual 

right of non-discrimination between men and women, could lead to unwarranted 

results.102

4.4.2 Polygamous marriages

A similar dilemma is raised in regard to polygamous marriages. The principle that 

communal religious freedom cannot override women’s right to equality would 

mandate prohibition of such marriages. But, if such marriages are ignored by the 

law, in some cases the rights of individuals, especially those of women, will be 

harmed.

International treaties do not directly forbid polygamy. However, the ICCPR, in 

Article 23(4), mandates equality between spouses. In General Comment 28, the 

HRC stated that polygamy is incompatible with equality of treatment with regard 

to the right to marry, as guaranteed by the ICCPR.103 The same conclusion should 

be reached from CEDAW, which in Article 15 guarantees equality before the law, 

and in Article 16 guarantees equality in marriage, as indeed the CEDAW com-

mittee decided in General Comment 21.

Formerly, English courts refused to recognize polygamous unions. In Sowa v. 

Sowa,104 the UK Court of Appeal decided that a potentially polygamous marriage 

did not entitle the wife to any remedies under matrimonial laws. The legal posi-

tion was changed by the Matrimonial Causes Act 1973,105 which permits the court 

to grant matrimonial relief (including orders regarding maintenance) in a polyga-

mous marriage. As for the state’s obligations, the position is different. In 1998 the 

Court of Appeal decided106 that a polygamous wife is not entitled to a widow’s 

benefi t under the Social Security Act 1975.107 This ruling raises a problem: valida-

tion of polygamous marriages is inimical to women’s equality. But women who 

lived in polygamous marriages are doubly harmed by non-recognition of their rights 

under law – once by the marriage itself, and a second time by the withholding of 
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widows’ benefi ts. The result is particularly troublesome when the women con-

cerned are in substantial need of economic assistance.

The Protocol to the African Charter on Human and Peoples’ Rights on the 

Rights of Women in Africa108 addresses this complexity. It states that ‘monogamy 

is encouraged as the preferred form of marriage, and that the rights of women in 

marriage and family, including in polygamous marital relationships are promoted 

and protected.’109 Other national and international bodies would do well to adopt 

similar standards.

A similar approach may be needed regarding not just polygamous marriages, 

but other unrecognized religious marriages. The African Women’s protocol obli-

gates the state parties to legislate that marriages must be recorded and registered,110 

not be polygamous,111 and must be based on informed consent of the parties,112 

who are both over 18 years old.113 They are meant to ensure, as far as possible 

in a social context of gender disparity, that women are equal and autonomous 

partners in the marriage. However, if religious marriages continue to take place 

in breach of these provisions, states may have to continue to recognize these as 

de facto marriages in order to guarantee rights of spouses, usually women, both 

between the spouses and towards the state, as seen in the Daniels decision.

4.5  Discrimination of women in internal religious 
affairs by religious institutions

The most far-reaching but logical conclusion of the adoption of a principle of 

superiority of gender equality over communal religious freedom, such as that 

adopted in GC 28, is that this principle will have to be employed even in doctrinal 

areas of religions, including the appointment of clergy.

4.5.1 Clergy who hold public offi ce

The right of religious organizations to run their internal organization is 

perhaps the right that is most justifi ably reserved to the community, with which 

international law will fi nd it hardest to interfere. However, even under existing 

international law, barring women from serving as clergy who hold public offi ce 

should be impermissible.

Where religious clergy are given public offi ce by the state, or they are appointed 

by the state to hold offi ce in which they exercise legal powers within religious com-

munities, discrimination against women in their appointments should be considered 

a discriminatory act by the state itself. As such, it may run afoul of provisions of 

both CEDAW,114 which guarantees the right to hold public offi ce on equal terms, 

and the ICCPR,115 which guarantees equality in access to public service. Article 3 

guarantees all ICCPR rights to men and women on an equal basis. Although GC 

28 does not refer specifi cally to the appointment of clergy or religious judges, its 

unambiguous language interpreting Article 3 leaves no room for exception, and 

means that even religious doctrine as to appointment of clergy cannot serve as 

justifi cation for a breach of gender equality in appointments to public offi ce.
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An example of such appointments, in Israel, is the appointment by the state of 

two State Rabbis and City Rabbis.116 In Israel, jurisdiction in matters of family 

law is given to state-appointed religious judges.117 Women may not fi ll the posts of 

either state-appointed rabbis or religious judges.118 The CEDAW committee has 

criticized Israel over the fact that women cannot become religious judges.119

This implies that the CEDAW committee holds the view that international 

human rights treaty obligations of states should be implemented in the appoint-

ment of religious judges even if this intervenes in religious doctrine. Alternatively, 

the state could abolish altogether the legal capacities of religious judges.

It is not clear if the same would apply to clergy appointed or funded by the state 

who do not hold a judicial role. It is more questionable if theirs can be considered 

a ‘public offi ce’. Judicial offi ce is public offi ce, as its holder executes a core func-

tion of the state. A clergyman who only performs religious service does not execute 

any such state function. However, if the clergy is appointed to offi ce by the state, 

holds offi ce in a state-church, or is paid as a civil servant, there is a strong argu-

ment to see the position such a clergy holds as a public offi ce as well.

4.5.2 Clergy who do not hold public offi ce

Even concerning the appointment of clergy who are not holders of public offi ce, the 

state may have an obligation to prohibit gender discrimination. Under CEDAW, 

the parties are obliged to take appropriate measures to modify the social and cul-

tural patterns of conduct of men and women, with a view to achieving the elimination 

of practices that are based on the idea of the inferiority or the superiority of either of 

the sexes or on stereotyped roles for men and women.120 This is a fairly weakly 

worded – although unique – provision of an obligation on the state to attempt to 

effect change. Nevertheless, it means that the state must endeavour to eradicate 

culturally determined gender roles even in private religious organizations.

The argument for imposing a legal obligation of non-discrimination on private 

religious organizations becomes stronger the clearer the involvement of the state 

with the religious organization. If the religion is legally or fi nancially established 

or supported by the state there will be a stronger reason for demanding that the 

state reverse the discriminatory practice. But there is a basis for arguing that the 

states must promote non-discrimination even in religious organizations in which 

it is not involved.

4.5.3  Discrimination in appointment to religious offi ce 
as a concern for international law

There is further indication that discrimination against women within religions, 

even in areas which are at the core of religious doctrine, is an issue in which 

international law can legitimately intervene. The former UN Special Rapporteur, 

Elizabeth Odio Benito, suggested in her study to the Sub-Commission on 

Prevention of Discrimination and Protection of Minorities121 that studies be 

undertaken about discrimination against women within churches and within 
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religions, including discrimination in ceremonies and worship, in becoming 

ministers of religion and in having a part in the hierarchal organizations of 

religions. She calls for immediate attention to this issue by the UN and recom-

mends that the Sub-Commission undertake this study. Her suggestion implicitly 

includes a determination that discrimination of women by religions is within 

the ambit of international human rights law. The UN has taken no further action 

on this.

Application of constitutional non-discrimination principles to religious organi-

zations is also absent in most states. A state constitution, which takes an important 

step in this direction, is that of South Africa. In South Africa, the non-discrimination 

provision of the Constitution122 has application for private actors, which would 

include religious bodies. Legislation which must be enacted in order to prohibit 

such discrimination by religious organization would certainly be controversial, 

raising objections such as those voiced by Van der Vyver, that a scenario in which 

‘the Roman Catholic Church might be constrained to justify its internal ruling 

before a secular tribunal smells of totalitarianism of the worst kind.’123

The European Court of Human Rights has dealt with this issue only indirectly, 

as we saw in Chapter 3. It ruled that where a state-church decided to ordain 

women clergy, a clergyman who did not approve could not claim his right to free-

dom of religion was infringed.124 The question whether state-churches were 

obligated to ordain women clergy did not arise.125

Sometimes, it is precisely the establishment, the granting of legal status by the 

state, which exempts the institutions of the religious community from general law 

of non-discrimination on the basis of sex. In the UK, the Church of Scotland was 

granted jurisdiction over ‘matters spiritual’ in the Church of Scotland Act 1921.126 

In Percy,127 an associate minister was demoted from her position by the Church 

following allegations of misconduct. She fi led claim under the Sex Discrimination 

Act 1975, claiming that she was treated differently from male ministers. The 

Scottish Court of Session accepted the claim of the Church that the employment 

tribunal had no jurisdiction to entertain any complaint by the appellant of sex 

discrimination, since it was a question concerning an offi ce in the Church128 and 

was accordingly a ‘matter spiritual’. It followed that the Church had the right, 

‘subject to no civil authority’, to adjudicate fi nally on the matter and the employ-

ment tribunal had no jurisdiction. The decision was overturned in the House of 

Lords,129 which decided that unlawful discrimination was a civil matter and not a 

‘spiritual matter’ and so was not excluded from the jurisdiction of the employment 

tribunal.130

Here, in the decision of the Court of Session, the autonomy of the religious 

community to govern its institutions was given a priori precedence over the general 

law of non-discrimination in employment. This is precisely the type of preference 

of community over women’s equality that GC 28 directs against. As was argued in 

Chapter 3, the constitutional structure of religion in the state has direct implica-

tions for the relationship between individual and group rights. These could have 

adverse implications for women, as exemplifi ed in the ruling of the Court of 

Session in this case.
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4.5.4  Discrimination of women by religious 
and tax-exempt status

State endorsement of discriminatory religious organizations occurs even where 

religious institutions are not directly funded by the state, but are indirectly 

subsidized by receiving tax-exempt status. It can be argued, that even such an 

indirect endorsement is impermissible: If these religious institutions discriminate 

against women, their tax-exempt status as charitable institutions should be 

removed,131 for a similar reasoning to that used to deny tax-exempt status 

from private educational institutions which discriminate on the basis of race in 

the USA.132

It could, however, be argued, that there is a dividing line between impermissi-

ble direct state funding of discriminatory religious institutions, and permissible 

indirect funding via tax exemptions. Such an interpretation would recognize 

as legitimate a ‘sphere of private support’, arguing that since people are allowed 

to adhere to discriminatory religions, they should be allowed to donate to them.

Nevertheless, these last considerations justify a right of everyone to donate to a 

religion of their choice, but not a right to do so under tax-exempt conditions.

4.6 Secular legislation based on religious motives

The multiplicity of confl icts between women’s equality and religious doctrines 

is not coincidental. They stem from the all-encompassing nature of religions as 

normative systems that organize private, as well as public, aspects of life. Since 

these systems were formulated historically in patriarchal societies, they often 

refl ect those values. Thus, it must be asked, not only whether in particular cases 

reliance on religion infringes the rights of women, but whether, in principle, reli-

ance on religious reasons for legislation should be seen as infringing religious 

freedom, among others, of women.

Secular legislation that infringes recognized human rights of women is, in many 

cases, based on religious motivation. Often there will be reasons based on social or 

cultural norms that have their grounding in religion, even if religion is no longer 

seen as their justifi cation. Laws that have particular signifi cance for the rights of 

women, such as those regarding rights of marriage, reproduction, abortion or 

contraception, will often be based on such social norms. International human 

rights law has, so far, not addressed this problem.

An important question is, whether such legislation can be said to infringe ille-

gitimately the religious freedom of men and women who do not subscribe to those 

religious beliefs. In other words, the question raised is whether religious freedom 

is breached by the fact that secular legislation is based on religious motives, apart 

from any infringement of other rights which the law or policy might cause. This 

question has, in general terms, already been discussed in Chapter 2. While this 

question is relevant to both men and women whom such legislation affects, 

this chapter addresses specifi cally laws that affect women. The reason for raising 

this issue in regard to women’s freedom of religion is that there may be different 
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considerations regarding women. Even in democratic states, where women par-

ticipate equally in the democratic process, their effective political power is often 

less than that of men, for various reasons (such as lack of infl uence and less than 

proportional representation within political parties), and so the product of the 

legislative process may not proportionately refl ect their beliefs.133 Also, even if 

both women and men choose, by majority vote, to institute law based on specifi c 

religious teaching, the law will refl ect the underlying discriminatory attitude to 

women often embedded in religious norms.

4.6.1 Religious reasons for state legislation

The problem whether religious reasons for legislation are legitimate, especially 

where these are concerned with the private lives of men and women, is theoreti-

cally diffi cult, constitutionally fundamental, and politically loaded. Nowhere is 

this more so than in the case of regulation of abortion.

Because it is not yet clear whether there is a right of abortion in international 

law, it is important to examine the process by which domestic and international 

law and policy on this issue is made. Currently, a right over reproduction is not 

explicitly included in any of the main human rights instruments. CEDAW guar-

antees equal access to healthcare, including ‘family planning’,134 a term deliberately 

left vague. GC 24135 interprets that ‘it is discriminatory for a State party to refuse 

to provide legally for the performance of certain reproductive health services for 

women. For instance, if health service providers refuse to perform such services 

based on conscientious objection, measures should be introduced to ensure that 

women are referred to alternative health providers.’

Access to contraception and abortion might be considered as included in 

Article 2 in conjunction with Article 1 of CEDAW (prohibition of discrimination), 

although this would entail a complex argument that lack of access to abortion 

constitutes ‘distinction, exclusion or restriction made on the basis of sex’, because 

lack of means of ensuring reproductive choice have vastly unequal consequences 

for men and women, thus perpetuating existing gender inequalities.136

Only the Protocol to the African Charter on Human and Peoples’ Rights on 

the Rights of Women in Africa includes a specifi c obligation of state parties to 

protect reproductive rights of women, including authorizing abortion in cases of 

rape and when continued pregnancy endangers the mental and physical health of 

the mother or the life of the mother or the foetus or is the result of incest.137 This 

is not a full right to abortion based on a perception of women’s bodily autonomy, 

but rather a truncated right, based on what are perceived by society as fruit of 

crimes committed and danger to health.

The International Conference on Population and Development (‘The Cairo 

Conference’)138 did not recognize a right to abortion. This was directly due to 

religious involvement in the discussions. The Vatican was one of the most 

active participants in the Cairo Conference, objecting to all references to human 

rights of abortion and contraception.139 The Beijing Declaration and Platform 

for Action140 suggests states not take punitive steps against women who have 
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undergone abortions, but nowhere suggest that it is a right of women. The fol-

low-up report141 also does not suggest such a right.

While the question of abortion is usually argued as one of substantive rights, the 

process of the determination of these rights should also be considered. If a state or 

international policy is deemed in breach of religious freedom because of institu-

tional religious involvement in its formulation, this adds a different reason to argue 

that prohibitions on abortions are in breach of human rights.

In the context of the debate on the constitutionality of prohibition of abortions 

in US law, Tribe has argued that whenever the views of organized religion play a 

dominant role in formulating an entire government policy, as is the case with 

abortion, it is an improper involvement of religion in the political process, 

violating the establishment clause of the First Amendment.142 Later, however, in 

a move that is testament to the diffi culty of this question, he shifted his stand, 

acknowledging that, in fact, religion could not be disentangled from the public 

debate on the issue.143

The infl uence of religion on the legislative process can be seen in the constitu-

tional reform concerning abortion in Ireland.144 In referendum on the issue, 

religious arguments played a pivotal role in supporting one side of the debate.145 

The CEDAW Committee criticized this infl uence of the Church on law and 

policy. The Committee noted in 1999,146 that although Ireland is a secular state, 

the infl uence of the Church is strongly felt not only in attitudes and stereotypes but 

also in offi cial state policy.147 In particular, it noted, women’s right to health, 

including reproductive health, is compromised by this infl uence.148 While criticiz-

ing church involvement in legislation in a specifi c case, it seems that the Committee 

viewed the involvement of the Church in formulating state policy in a secular state 

as an institutional problem of human rights.149

However, religious involvement in referendum, as in Ireland, raises separate 

considerations. The use of religious arguments in a referendum is perhaps the 

most justifi able of all uses of religious arguments in policy making. As shown in 

Chapter 2, the strongest argument against use of religious reasons exists when 

these are used by public servants; these arguments are weaker against religious 

reasons for voting by individual citizens, such as voters in referendum. It is practi-

cally impossible to disallow the reliance of individual voters on religious reasons 

for their voting. Not only that, but the right of free speech includes the right of the 

voters to hear and consider any religious message before voting, as well as the 

right of the religious speakers to impart such a message. Thus, while institutional 

religious involvement in deciding the rights of women is problematic, it may not 

be easy to justify its prohibition.

There is, however, a strong, although not conclusive, case for claiming that 

women do have a right of access to abortion under international law.150 If so, 

regardless of the legitimacy of using religious reasons for the decision to vote for or 

against abortions, a law that prohibits abortions could be attacked on substantive 

human rights grounds.

The argument that the right to freedom of religion and belief includes a right 

that the state will not legislate secular laws based on religious norms was raised, 
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but not examined, in a case of the European Court of Human Rights. In Johnston,151 

the European Court concluded that Article 12 of the European Convention 

(the right to marry) does not include a right to divorce and neither does Protocol 

7 to the Convention and, further, that neither is such a right included in Article 8 

(protection of family life).152 Johnston claimed as well that lack of a divorce 

provision breached his rights under Article 9, as the inability to live with his 

new partner as married man and wife was against his conscience. The Court 

summarily dismissed this claim, saying Johnston’s freedom to have and 

manifest his convictions was not in issue. The law in Ireland has changed since the 

ruling.153

Malta is now the only state under the jurisdiction of the European Court that 

has no divorce provision, and to which this case is directly applicable.154 However, 

the Court’s analysis of religious freedom is still relevant. It viewed freedom of 

conscience as limited to the right to manifest convictions. The European Court 

interpreted narrowly the concept of religious freedom. It did not raise the question 

whether the state, by mandating a system of marriage and divorce that conforms 

to one religious creed, impinges on the freedom of religion and conscience of those 

who do not subscribe to that belief.

Lack of divorce provisions impinges on the liberties of both men and women, 

but its effect on men is different from its effect on women. In a social structure in 

which most marital unions are dominated by men, through unequal fi nancial 

power and traditional gender roles, lack of divorce provisions constitutes a breach 

of equality for women, as well as a breach of freedom of conscience for both men 

and women.

When a state shapes the lives of men and women, constricting them through 

laws based on religious doctrine, a question of religious freedom is raised. This is 

true, of course, not just regarding lack of divorce, but regarding any other legal 

arrangement that is based on religious doctrine.

As discussed in Chapter 2, a contrary argument can be made, that, in keeping 

with liberal conceptions, channeling religious motives into the political system 

through democratic participation is not only legitimate, but also has a positive 

public value. However, women have historically been, and mostly still are, 

excluded from the formulation of religious doctrine. So, the legitimation of reli-

gious motives for legislation discriminates against women in the legislative process, 

apart from any discrimination that may be manifested in the resulting legislation.

4.6.2 Religious reasons for international norms

A comparable situation to the use of religious reasons in legislation arises when 

religious reasons underpin a state’s international obligations, or when religious 

reasons or religious institutional involvement infl uence the formulation of interna-

tional documents. Because religions typically espouse a comprehensive value 

system of gender differentiation, their involvement will entail a systematic 

infl uence on the development of international law in regard to the rights of 

women. The Catholic Church is in a legally unique position to infl uence 
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such developments,155 because of its centralized structure and its status in interna-

tional law.156 Other religions may also exert infl uence through states.

An example of how religious obligations might infl uence the creation of interna-

tional law is seen in the opposition by some of the delegates of proposals for the 

inclusion in the Universal Declaration of Human Rights of equal rights of men and 

women to contract or dissolve a marriage. These were delegates of states bound by 

laws based on Concordats with the Church, which created obligations in respect of 

religious marriage and divorce. These would not permit them to accept the pro-

posed text.157 The right was fi nally mentioned in Article 16, which states that men 

and women are ‘entitled to equal rights as to marriage, during marriage and at its 

dissolution’.158 The reliance on the Concordats in the negotiations, however, sug-

gests that pre-existing international law treaties, which had already absorbed much 

of religious tenets (in this case, of Catholic doctrine) had already shaped the consti-

tutional structure of the rights of men and women in states.

An example of institutional religious involvement in the formulation of interna-

tional documents relating to the rights of women occurred when the Vatican 

was one of the most active participants in the Cairo Conference, objecting to 

all references to human rights of abortion and contraception.159 The Holy See 

stated in a reservation to the fi nal document of the Cairo Conference that it 

understood that the document does not affi rm a new international right to abor-

tion.160 The Vatican also participated in the 1995 UN Beijing Conference on 

Women,161 but lobbied China to ban reformist Catholic groups, which support 

women’s equality, from participating in it.162

The infl uence of religious bodies on formulation of international law affecting 

women’s freedom of conscience and religion is evident also in the Rome Statute 

for the International Criminal Court.163 The statute includes several gender-

specifi c offences. Important in its implication of religious attitudes is the offense of 

forced pregnancy, in Article 7(2)(f ): ‘“Forced pregnancy” means the unlawful 

confi nement of a woman forcibly made pregnant, with the intent of affecting the 

ethnic composition of any population or carrying out other grave violations of 

international law. This defi nition shall not in any way be interpreted as affecting 

national laws relating to pregnancy.’ The wording was controversial, as the inclu-

sion of the limitation that the woman was ‘forcibly made pregnant’ means that 

confi nement of a woman who is pregnant by consensual sex will not be a crime 

under the statute. The limitation was included at the behest of the Vatican.164

Thus, institutional religious involvement in formulating international human 

rights documents (or documents which affect human rights) is problematic. The 

strongest argument against this involvement is in the case of direct involvement of 

religious organizations. A somewhat weaker argument exists where states rely on 

religious arguments. After all, it may be argued that every party to the drafting 

process brings with it some preconceived ideological notion, and a religious 

approach is no less legitimate than any other. However, the nature of institutional 

religious involvement is different where the rights of women are at issue, as 

religions have not just a preset conception on particular issues but a comprehen-

sive and non-negotiable set of conception about gender roles.
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4.6.3 Religious determinations and individual conscience

In theory, it is possible to argue that a communal religious determination should 

never prevail over individual choice. However, it is not always easy to decide 

where an aggregate of individual rights ends and a communal policy mandating 

one religious belief begins. Rights of religious freedom are pitted against each 

other when doctors, nurses or hospitals refuse to perform abortions. The health 

service professional does not wish to perform an act against his or her religious 

beliefs, but the woman seeking abortion is being denied this medical service for 

religious reasons, which do not form any part of her belief. This becomes a critical 

problem where most doctors or hospitals in her area refuse to perform this proce-

dure. The CEDAW Committee viewed this as an infringement of women’s 

reproductive rights, stating that if health service providers refuse to perform such 

services based on conscientious objection, measures should be introduced to 

ensure that women are referred to alternative health providers.165 The CEDAW 

committee thus expressed its concern at the refusal, by some hospitals in Croatia, 

to provide abortions on the basis of conscientious objection of doctors.166

An individual doctor relies on individual religious freedom in refusing to 

perform the abortion, a right typically recognized.167 A central policy of the state 

based on the same reasons, even if democratically decided, would be an imposi-

tion of group values over individual rights. A confl uence of doctors or hospital 

administrations, all manifesting their religious beliefs to abstain from performing 

abortions, falls somewhere between the two. Thus, some cases cannot be catego-

rized neatly as either a clash of rights, or an imposition of a religious belief of a 

group on an individual. Here, there cannot be a principled determination but, 

rather, each case must be decided on an ad hoc basis.

4.7 Conclusion

As has been argued in Chapters 2 and 3, religious freedom should be viewed as an 

individual right, which a derivative right of the community cannot overcome. So, 

a claim of community religious freedom cannot override the individual freedom 

of religion or belief of women within religious communities. The same reasoning 

would lead to the conclusion that no right of community religious freedom can 

override the right of non-discrimination between the sexes. These conclusions 

match those of the UN HRC in GC 28. However, this chapter has raised some of 

the complexities that this determination creates: states delegate jurisdiction 

in matters of personal law to religious communities, and so their ability to inter-

vene and uphold principles of equality is weakened, particularly within minority 

communities. Thus, women who are members of minorities are harmed twice. 

However, even if religious personal status is not accorded legal recognition, unof-

fi cial marriage and divorce still exist. Non-recognition of these might, again, lead 

to double discrimination of women (and in some cases men), once within the reli-

gious marriage and a second time by non-recognition of the marriage by the state. 

A suggested approach could be one of determination in every legal situation, 

whether individual rights would be harmed or furthered by recognition of the 
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partnership as a marriage for the particular determination of a legal right. While 

such an approach lacks certainty and forseeability, as spouses will not know their 

rights until a judicial determination is made, it is better than either alternative of 

blanket recognition of discriminatory religious marriages or non-recognition. As 

has been seen, regarding Jewish law, there may be a limit as to the ability of the 

law to intervene in the discriminatory outcome of extra-legal religious marriages. 

A principle that views gender equality above communal religious freedom will 

have to address two further controversial questions: that of the legitimacy of insti-

tutional religious participation in the lawmaking process at the national and 

international level, and that of the discrimination of women in the internal prac-

tice of religious organizations.
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5 Children, education 
and religious freedom

The right of the child to religious freedom is unique. The right of the child as 

individual stands in potential confl ict with interest in the child’s religious upbring-

ing by several communities to which it belongs: the family, the state, and sometimes 

the child’s religious community. This chapter examines how children are affected 

by the confl ict between individual and group perceptions of religious freedom, 

problems that current international law instruments fail to solve. The chapter 

concludes that, under the guise of a right of the child, various group and individ-

ual interests have been protected by international law, and the only principled 

way of protecting the child’s religious freedom is through careful separation of 

individual rights from other social interests.

Article 14 of the Convention on the Rights of the Child1 [CRC] guarantees the 

child’s right to freedom of religion.2 The confl icting claims surrounding religious 

freedom become evident when it is observed that most of the reservations to 

the CRC are of three types, all connected to religious perceptions of the child: 

reservations to Article 14, the right of religious freedom,3 reservations to articles of 

the Convention regarding adoption or family planning,4 and reservations to the 

entire Convention, based on the dominance of religion in the state.5 Most of these 

are reservations by Islamic states, although the Holy See also has entered broad 

reservations based on religion.6 It is questionable whether such broad reservations 

to the Convention are valid, as indeed some of the signatories to the Convention 

have declared.7

An overarching provision of the CRC, Article 5, establishes that all Convention 

rights differ from the rights accorded to adults, in that the child’s parents, and 

sometimes members of the extended family or community,8 retain the right and 

duty to provide, in a manner consistent with the evolving capacities of the child, 

appropriate direction and guidance in the exercise by their children of their 

Convention rights.9

Freedom of religion of the child is, however, subject to a further qualifi cation. 

Article 14 refers specifi cally to the obligation on states to respect the rights and 

duties of parents to provide direction to their child. Parental rights are mentioned 

in regard to freedom of religion; they are not mentioned in articles regarding 

other rights of the child, such as rights of expression, assembly and privacy.10 Why 

this difference? If the reason is the relative immaturity of the child to make his or 
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her own decisions and exercise autonomous choice, this reason applies to many 

other rights. However, regarding religion, parents are seen as having a right to 

shape their child’s identity. In this it differs from freedom of speech or freedom of 

assembly of the child. Religion has a long-term relational aspect, distinct from its 

individual-liberty aspect, which these liberty rights do not have. If religious free-

dom is about belonging to a group, then the child’s immediate group, the family, 

has a recognisable interest in maintaining group cohesion, at least while the child 

is still part of that group. Rights that have only an individualistic-liberty aspect but 

no identity aspect, such as freedom of expression or association, do not contain a 

similar protected interest – of fostering familial identity – for the parents.

5.1 Choice of religion

The right to choose one’s religion is a defi ning aspect of the individualistic view of 

religious freedom. The group identity view of religious freedom, however, seeks to 

protect and foster existing religious cultures. Both views accept that individuals 

have a right to change their religion. However, liberals and communitarians view 

the value of such change, and therefore the legitimate legal barriers upon exercise 

of this right, differently. Liberals see value in change itself, namely in the exercise 

of personal choice; communitarians value the continuation of religious traditions 

while not opposing the option of change. Therefore, communitarians argue for 

barriers that foster the community by making such change more diffi cult. Children’s 

right to change religion are limited by both perceptions for different reasons and to 

different extents. Liberals limit the child’s right in accordance with the developing 

capabilities of exercise of personal autonomy. Communitarians limit the exercise 

of the child’s right in order to enable a fostering of identity.11

The confl ict between religious community and individual rights was evident 

during the drafting process of the CRC. Article 14 was modelled on Article 18 of 

the ICCPR. During the negotiations, there was broad consensus on the child’s 

right to religious freedom. As with the inclusion of a general right to change reli-

gion in the Universal Declaration, so too in the CRC negotiations some Islamic 

states objected to the inclusion of a right of the child to change his or her religion, 

because such a right confl icts with the laws of Islam.12 This was problematic: the 

right to adopt a religion was already conferred without limit of age in the ICCPR, 

so its exclusion from the CRC could be viewed as an elimination of an existing 

right. In one of the submissions that raised this objection,13 the representative of 

Bangladesh reasoned that the right of the child to change religion would confl ict 

with what was to become Article 18 of the CRC – the principle that parents have 

primary responsibility for the upbringing of the child.

In the end, no mention was made of the child’s right to choose religion.14 This may 

be seen as a lacuna, a question open to interpretation in light of Article 18 of the 

ICCPR, rather than a decision that such a right does not exist. International law does 

not establish a minimum age below which the child is unable to adopt a religion of his 

or her choice. In international law there has not, apparently, been a direct legal chal-

lenge of a child against his or her parents regarding the right to practice religion.15
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Exclusion of the right to change religion undermines the core of religious free-

dom as an individual right. Freedom, of any sort, means a right to choose. Without 

choice, it is almost impossible to speak of religious freedom. The child is tied into 

an identity decided for him or her, thus signifi cantly limiting his or her freedom. 

The only, minimal, meaning the right retains is as a limitation on government 

from interfering with the identity the child acquired at birth.

5.2  The child’s religion in situations 
of change of family

The child’s religious identity, usually given at birth, is a product of social and legal 

mechanisms constituting group choice. The child’s religious identity is determined 

from, or even before, its birth. This determination is recognized and given legal 

protection in certain cases. A newborn child clearly cannot choose his or her reli-

gion. So, it may be asked what is being protected: a right of the child or an interest 

of the community it was born into?

Generally, the child’s religious identity bestowed on it by its parents is unques-

tioned. As long as the parents agree on the child’s religion, no question is asked as 

to whether the choice of religion is in the best interest of the child (as long as it does 

not cause neglect). Only in cases of parental disagreement does the legal system 

ask if the religious choice of either parent stands in confl ict with their child’s best 

interests. Indeed, when one parent converts, the state may be prone to side with 

the parent who holds the religion into which the child was born.16

When prospective adoptive parents17 are both of a different religion than the 

birth religion of the child, the question arises even more acutely:18 should children 

be adopted or fostered by parents of a different religion?19 Are those who oppose 

cross-religion adoptions protecting the child’s interest to remain in his/her reli-

gion, or the group interest to maintain its membership? With a child old enough 

to understand his or her religious affi liation, it is understandably in the interests 

of the child not to add change of religion to the overwhelming change of the 

adoption itself. But an argument has been raised also against inter-religious 

adoption of infants, akin to the argument raised against inter-racial adoption. 

Generally, such arguments are voiced against adopting from a minority or disad-

vantaged racial or religious group. The argument can be seen as protecting an 

individual right – protecting the child from being denied its heritage – but should 

perhaps be seen as protecting a group interest of self-preservation. Such a group 

interest may stand in direct confl ict with the interests of the child in a speedy 

adoption. For example, US federal law fi rmly opposes racial matching in adop-

tion by prohibiting reliance on race to delay or deny adoptive placement by 

federally funded agencies.20 There is no similar prohibition on matching religious 

background in adoption.

International legal regulation, found in the CRC (Article 20(3)), mandates that, 

in placement of children, whether for adoption or foster care, due regard is 

to be given to the child’s ethnic, religious, cultural and linguistic background. 

Article 8 specifi cally mentions a right of the child to preserve his or her identity. 
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Article 3 demands that the best interests of the child be a primary consideration in 

all actions concerning children. However, there is no clear indication as to how 

these provisions are to be translated into practice regarding adoption. Specifi cally, 

who can decide on the exercise of the child’s right to identity: the parents, the 

adoption agency, the courts? And where is the child’s right to identity to be placed 

among other considerations?

The UN Declaration on the Elimination of All Forms of Intolerance and of 

Discrimination Based on Religion or Belief in Article 5(4) states that in the case of 

a child who is not under the care either of his parents or of legal guardians, due 

account shall be taken of their expressed wishes or of any other proof of their 

wishes in the matter of religion or belief, the best interests of the child being the 

guiding principle. There are no clearer international norms.

In the UK, until the Children Act 1975, consent to adoption could be given 

subject to a condition concerning the religion in which the child would be brought 

up. Even when a mother had reconsidered, after the placement of her child, and 

asked for the child to be returned to her so she could place the child with an 

agency of her religion, the Court of Appeal held that the court must give effect to 

the religious choice of the parent.21 This refl ected a common law rule that parents 

(originally the father, or the mother of an illegitimate child) have a natural right to 

determine the religion of their children.

Following the 1972 report of the Houghton Committee, the Children Act 1975 

abolished this possibility. The subsequent Adoption Act 1976 provided (in s. 7) 

that an agency shall, in placing a child, have regard, insofar as is practicable, to 

any wishes of the child’s parents or guardians as to the religious upbringing of the 

child. Today, the Adoption and Children Act 2002 requires the adoption agency 

duly to consider the child’s religious persuasion, racial origin and cultural and 

linguistic background (see s. 1(5)), although the paramount consideration is the 

child’s welfare, and any delay in placing the child must be borne in mind as likely 

to prejudice the child’s welfare (see s. 1(2), and (4)). A similar approach is taken by 

the UK Children Act 1989, which applies in other matters regarding the upbring-

ing of the child (such as placement of children in foster homes by local authorities). 

Section 1(1) mandates that the welfare of the child shall be a paramount consider-

ation. Section 22(5)(c) mandates that a local authority give due consideration to 

the child’s religious persuasion, racial origin and cultural and linguistic back-

ground.

Even prior to the 2002 Adoption and Children Act, English courts have taken 

into consideration the prospective adopted children’s religious, and other, back-

ground. If there are suitable adopters of the requested religion, they will be preferred. 

But the English courts have seen the welfare of a child as a consideration that 

can prevail over the religious convictions of the parents/parent if there are no 

suitable adopters of the required religion. For instance, in Re C (Adoption: Religious 

Observance)22 the High Court accepted that parents’ religious wishes should be 

taken into account, but their wishes should be weighed against the child’s need for 

a stable, loving environment and other emotional, cultural and religious needs. 

The legitimacy of the consideration of religious background itself was not questioned. 
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It is unquestioned by the courts, in the cases that will be discussed, and indeed 

follows the statute, that a child, even a baby who is clearly not yet attached to any 

religion, should preferably be placed with a family of his or her religion of origin. 

There is no discussion in case law of why this is so, or what interest is served by 

including this consideration.

The effect of such as consideration can be benefi cial, but can also sometimes be 

detrimental to the child. In some cases in which there is diffi culty in fi nding reli-

giously matching adopters, the child remains in foster care, delaying or even 

preventing adoption. This was the case in Re E (An Infant),23 in which wardship 

proceedings were at issue. A previous decision had accepted the mother’s religious 

belief that the child must be brought up in a family of a particular religion as a 

valid reason for her refusal to consent to adoption (hence the wardship proceed-

ings). Even though the case concerned a baby a few months old, the court held 

that great signifi cance should be given to the wishes of the mother as to the reli-

gious upbringing of her child, but not when the child’s welfare required otherwise 

(as in the case at hand). Thus, wardship was continued. But, because of the previ-

ous ruling, the child could not be adopted, which, other than for reasons of religion 

matching, would have been the preferable option for the child’s welfare. Apart 

from the practical consequences of recognition of parents’ refusal to agree to a 

cross-religion adoption, there appears to be a lack of clarity as to what rights are 

involved. In Re P (A Minor) (Residence Order: Child’s Welfare),24 a daughter with 

Down’s syndrome, of Orthodox Jewish parents, was placed with a non-practising 

Christian foster family. In deciding whether to vary the residence order, Butler-

Sloss LJ cited as the primary consideration the welfare of the child. In this case, 

the child’s need for a settled life outweighed the religious considerations. But 

through the balancing of considerations an important question arose, whether the 

insistence of the parents that the child would be placed only with a Jewish family 

was meaningful, as her capacity to understand her religious affi liation was not 

expected ever to surpass that of a 10-year old. This factor led the lower court to 

reject the parents’ challenge to the placement, fi nding that she was unlikely to 

have any real perception of her Jewish heritage. The Court of Appeal accepted 

this reasoning (although mostly its decision was based on the other factors weigh-

ing heavily in favour of the placement). However, it can be asked, why should it 

matter at all, as a consideration for placement, whether a child will be able to 

understand (in the future) his or her religious affi liation? If the right invoked in 

support of this consideration is a right of the child to enjoy his or her religious 

affi liation, then a placement of a small child for adoption is never an exercise of 

this right, as there is no exercise of choice involved. This is true of any small child, 

whether he or she will be able in the future to understand his or her religious iden-

tity or not, as it is an identity which was chosen for him or her. By the same token, 

if what is invoked is a right of the parents that their child will continue to bear their 

religious identity, then placement within their religion is always an exercise of this 

right, whether or not the child will ever be able to understand this identity.

In Re P, Ward LJ, concurring, agreed with the analysis of Butler-Sloss LJ, which 

weighed religion as one factor in determining the welfare of the child. He added 
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to the welfare analysis a rights analysis, mentioning that children have rights in 

international conventions ratifi ed by the United Kingdom. The conventions ‘may 

not have the force of law but, as international treaties, they command and receive 

our respect’, he said, referring specifi cally to Article 14 of the Convention on the 

Rights of the Child (guaranteeing freedom of religion). He called it ‘a right to 

practise one’s parents’ religion’. There is a confusion in this rights analysis between 

the rights of the child and the rights of the parents. The assumption that the child, 

who is not choosing the religion of his or her adoptive parents, is in some way 

exercising his or her own right by being given the opportunity to practise his or 

her parents’ religion, is telling. In fact, what is protected in this case is an interest 

of the biological parents to have their children brought up in their religion, even 

when they will be raised in a different family. This may be an interest worthy of 

protection or even of recognition as an independent right, but it is certainly not a 

right protected by the Convention, which protects rights of children. But there is 

a pivotal difference between adoption into a family of a different race and adop-

tion into a family of a different religion. Parents could bring up a child within a 

racial/cultural identity different from their own, more or less successfully, as the 

case may be. But religion has to be believed in. Parents could respect the different 

religion of the child, but they could not play the parental role inherent in the doc-

trines of many religions, unless they themselves believed in it. This problem is 

shown by the Re E 25 case: it was suggested by the unsuccessful prospective adopt-

ers, who now wanted to be granted custody of the child, that they would bring the 

child up according to the Roman Catholic faith, even though they were secular, 

of Jewish descent. This proposal was understandably rejected by the court, which 

saw the inevitable meaning of placement with this family, namely that the child 

would not be raised as a Catholic.26

It would be better to acknowledge the existence of an argument supporting 

matching that is separate from any measure of psychological adjustment in adop-

tion. This argument is based on a claim of a right of belonging to a defi ned 

community, whether defi ned by religion or by race. This raises two further dis-

tinct questions: whether such a right is conceptually possible and whether it exists 

within international human rights law, and criticisms on both counts have been 

raised earlier. Such an argument could also be construed as an argument for a 

right of the parents or of the community to which the child was born. Sometimes, 

it may be legitimate to consider group interests in adoption placement, particu-

larly in cases where the survival of the group is at stake.

Protection of religious identity is rarely protection of the exercise of individual 

choice. Religion is usually assigned at birth: it is determined more by heredity 

than by any process of conscious choice. What is protected is affi liation usually, 

determined not even by an active choice of parents but by their own membership 

in a religious group. This is seen most clearly when the retention of original religious 

identity is stretched to its limit – in the case of adoption. In this case, the child no 

longer belongs to a particular religion as part and parcel of belonging to the birth 

family. The social perception that values retaining the child’s religion in adoption 

protects neither choice nor family connections, but a predetermined identity.
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5.3  Right to religious education: protection of right of 
child or of community?

Religious identity is determined at birth but fostered through education. Education 

infl uences the way individual choices are made. Religious education has thus 

always been a subject of importance in international law.

Guarantee of education in conformity with the child’s religion is one of the fi rst 

issues in which international law has dealt not only with domestic state policy, 

but also with the conduct of the family unit itself. It is worthwhile exploring the 

considerations implied by international instruments, especially whether these are 

considerations regarding the right of the child or the protection of community 

interests.

Initially state obligations regarding religious education were not based on the 

child’s rights or even parents’ rights, but were intended to protect and preserve 

the relevant minority. The particular interest in children’s education was a prod-

uct of minority communities’ wish to guarantee the continued existence of their 

religious minority community into the next generation.

Protection of religious education in international law began in instruments 

protecting groups, and predates the 1948 watershed of individual rights. The 

Minority Treaties27 included a guarantee of religious education. For instance, the 

1919 Minorities Treaty between the Principled Allied and Associated Forces 

and Poland28 committed Poland to equal funding for the educational, religious 

and charitable causes of minorities. The Permanent Court of International 

Justice29 opined that the prohibition of privately owned schools by the Albanian 

constitution was a breach of Albania’s obligations towards religious and linguistic 

minorities.

A similar minority protection guarantee in the inter-war era – a provision 

regarding children’s religious education – was included in the Anglo-Irish treaties. 

The Articles of Agreement for a Treaty between Great Britain and Ireland30 

establish that Ireland would not endow any religion or restrict free exercise or 

affect the child’s right to attend publicly fi nanced schools without receiving reli-

gious education.31 Article 44.2.4 of the 1937 Irish constitution guarantees the right 

of any child to attend school without receiving religious instruction. In this case, 

too, the religious education provision in a treaty concluded between two states was 

aimed at protection of the Protestant minority rather than the child’s rights, as 

other rights of children are not mentioned or protected by it.

Even in the post-1948 era of individual human rights, the right to choose reli-

gious or moral education was only gradually recognized as an individual right of 

the child. First it was only recognized as a right of the parents, and only later of the 

child itself. Under the ICCPR,32 states undertake to ‘have respect for the liberty of 

the parents and, when applicable, legal guardians, to ensure the religious and moral 

education of their children in conformity with their own convictions’. The same 

wording is used in Article 13(3) of the International Covenant on Economic, Social 

and Cultural Rights. Van Bueren33 argues that the omission of the child’s own 

right to religious freedom was due to oversight rather than conscious exclusion.
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It is more likely, however, that this approach follows the Universal Declaration, 

which views the child’s religious education as a right of the parents rather than of 

the individual child. Indeed, such a right accorded to the child would be incom-

patible with that of the parent. Article 26(3) of the Universal Declaration states: 

‘Parents have a prior right to choose the kind of education that shall be given to 

their children.’ While this Article does not refer specifi cally to religious education, 

it is clearly one of the important choices protected by it.34 Its phrasing resulted 

from a conscious ideological choice of the drafters to offset state power over edu-

cation by giving parents the pre-emptory choice over the kind of education their 

children receive. In this context, it is notable that during the drafting negotiations, 

the proponents of this phrase, such as Dr Malik of the Lebanon, stressed the need 

to take control of education out of the hands of states, where dictators could use it 

to teach against the principles enshrined in the Declaration, much as Hitler used 

the state education system to inculcate Nazi principles.35 This rationale refl ects the 

fear that the state will provide an education that will teach pupils not to respect 

human rights. It ignores the possibility that the child’s parents will choose private 

education, including religious education, which will go against the human 

rights principles of the Declaration. The child is not mentioned as a bearer of 

rights, but rather a power balance is sought between the state, which can and must 

provide compulsory education,36 and the parents, who have a prior right of choice 

of education.

Similarly, the 1981 Declaration on the Elimination of All Forms of Intolerance 

and of Discrimination Based on Religion and Belief declares the child’s right to 

access to education in accordance with the wishes of his or her parents or guard-

ians, the best interests of the child being the guiding principle.37 Thus, the parents 

are given initial legal control over the child’s religion. The only limitations on the 

practices of the child’s religious upbringing are that they not be injurious to the 

child’s health or development.38 By giving the parents the right to organize the life 

of the family in accordance with their religion or belief,39 the 1981 Declaration 

recognizes the family as an autonomous religious group headed by the parents. 

Unequivocal recognition of the child’s own rights was fi nally given in the CRC, 

which includes the child’s rights to religious freedom40 and education.41

As in international documents, the right to choose religious education as a right 

of the parents is also espoused in some national constitutions.42

The European Convention for the Protection of Human Rights and Funda-

mental Freedoms and its jurisprudence bring into sharp relief the problems of 

assigning to parents the right to choose religious education for their child. The 

European Convention recognizes in Protocol 1(2) that: ‘[T]he state shall respect 

the right of parents to ensure such education and teaching in conformity with their 

own religious and philosophical convictions.’43

Since no mention is made of the child’s right regarding his or her education, it 

is not the right of the child that is encapsulated in Protocol 1(2) but the right of 

the parents. Here, as with the similar provisions enshrining parental choice in 

religious education, it may be suggested that the right is accorded to parents 

because they are seen as agents of the religious community to which they belong. 
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Although a Church or religious community cannot claim to be victim of infringe-

ment of Protocol 1(2),44 this does not exclude the possibility that parents who do 

so will act as agents of their religious communities.45

The Charter of Fundamental Rights of the European Union attempts to affect 

a balance between the parents’ right and the constraint of democratic principles.46 

Again, the voice of the child is not heard.

The right to choose education according to religious and philosophical convic-

tions should be framed in legal documents as a right of the child himself or herself 

and not as a right of the child’s parents. Normally, this right can be exercised 

by the parents on behalf of children too young to make a rational choice by 

themselves. The exercise of this right will, of course, shift to the child in accor-

dance with his or her evolving capacities. However, because it is the right of 

the child, parents should not be allowed to exercise it on the child’s behalf in all 

cases, and the courts should prefer an option that ensures the child’s continuing 

religious freedom.

Why parents should not always be allowed to exercise this choice can be seen in 

the US Supreme Court decision Wisconsin v. Yoder.47 The Supreme Court, by 

majority decision, affi rmed the rights of members of the Amish religious commu-

nity to refrain from sending their children to school after the age of 14, an age 

younger than that mandated by law for compulsory school attendance (which was 

16).48 The decision was based on the petitioners’ right to religious freedom. The 

Court viewed the confl ict as one between state and parents, ignoring a potential 

confl ict of interest between parents and the child. Under the right to religious 

freedom, the US Supreme Court allowed the community to maintain its future 

membership by making it harder for young people with less education to leave. 

The state itself has a social interest, distinct from that of the children and from that 

of the Amish community, in providing children with the sort of education that will 

allow them to become socially responsible citizens.49 By choosing to protect the 

religious freedom of the parents, the Court fosters and protects the community at 

the expense of (individual) children’s liberty: the wishes of parents and community 

were furthered at the cost of the child’s choice of education.50

The right to choose education is given to parents, in fact, as they are seen as 

representatives of the religious groups to which they belong, likely to send their 

children to schools of the same group, thus maintaining group membership. In 

contrast, if children (at least older children) are given a right to choose, overriding 

the decision of their parents, they may be more likely to opt out of the group into 

which they were born.51

A broader conceptual problem is raised by this discussion. Human rights 

generally guarantee various aspects of the individual’s autonomy, choice and 

freedom of action. It is not clear, then, how a human right can guarantee an 

individual’s right over someone else’s choices and actions. A right to respect 

for family life, accorded in the Universal Declaration to the Family,52 comes close 

to this as it has a relational aspect, but it is still not a right over another’s actions 

or choices. (Compare the ICCPR, which phrases this as an individual’s right to 

family life.53)
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5.4  What sort of education is compatible 
with religious freedom?

What sort of education should the state provide? Assuming that the state is acting 

in the best interest of its citizens’ children, what education should the state choose 

to provide? Should it provide a choice between religious and secular education, or 

should it provide only secular education? International law, as we have seen, 

requires, at a minimum, that parents have a choice of private religious education 

for their children. However, in a liberal state, it might be argued that no religious 

education should be given to children, despite their wishes or those of their parent. 

Even if the child chooses his or her religious education, he or she will be unduly 

infl uenced in his or her choice by his or her parents. Therefore, non-religious 

education is the only ‘clean slate’ on which the child will grow up to become a 

free-thinking citizen, who will make up his or her own mind as to choice of reli-

gion in the future.54

However, making a neutral choice is, of course, making a choice. There may be 

a difference, but not a great one, between non-religious education (education that 

is neither religious nor secular) and ‘not religious’ education (secular education).55 

Children who study in a secular school, even one that is not anti-religion, are 

more likely to accept a secular outlook in the future.

The liberal neutrality approach may encounter another obstacle. Students do 

not come to school as tabula rasa. Even when the school sets out to provide a neu-

tral educational setting, students may change it by exercising religious behaviour 

or expression. If the school tries to restore the neutral setting by limiting students’ 

expression, it risks infringing the students’ religious freedom.

Liberals wish to provide children with a neutral education, but encounter the 

problem of defi ning neutrality in education. Can we choose neutrality in educa-

tion as a meta-value, without choosing neutrality as a value in itself?56 Can 

neutrality be imparted as a negative capability – do not be prejudiced against any 

religious viewpoint, rather than a positive capability – be neutral in your religious 

and philosophical convictions?57

It can be argued that such a meta-value, or negative capability, can be taught, 

but not at a very young age. In order to grow up as full individuals, according 

to this argument, the child should fi rst be given an affi liation, whether national 

or religious. It is not advisable or even possible to raise a child with no sense 

of identity. Similarly, we can teach the child not to accept stereotypical gender 

roles and to accept different sexual orientations, but it would seem impossible not 

to instil in the child some gender role, rather than a completely neutral gender 

identity.

The view that religion is constitutive of the person is central to a strong version 

of the communitarian critique of liberalism. A softer version of the communitar-

ian argument against liberal neutral education can be summarized by Nagel’s58 

claim that liberal theory is non-neutral, because it discounts conceptions that 

depend on interpersonal relations. These conceptions, it can be added, are ever 

present in the children’s environment.
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This conclusion can also be reached through a different argument, namely 

that the family as a group has rights. O’Neill59 has commented on the tension 

between the child’s rights and family rights. He sees the approach of liberal 

individualism as unsatisfactory when it comes to the intra-family relationship 

and suggests instead a mode of family covenant. Although he does not deal with 

the role of religion in the family covenant, it seems that religious cohesion might 

play an important part in this covenant. Even strict liberals will be hard pressed 

to accept that there is no importance in familial religious cohesion, although, 

from a liberal standpoint, this may not have enough importance to trump 

individual choices.

While the practical translation of a child’s rights will be different than those 

of an adult, and should be constrained within family boundaries, I see no compel-

ling reason to reject in principle the liberal model of individual rights in regard 

to children. Neither do I see a reason to reject it in regard to a child’s freedom 

of religion.

5.5  Community religious education 
and individual human rights

Do students have a right to religious freedom in a denominational school? 

Individual rights stand in potential confl ict with an institution, which is an exercise 

of community autonomy. It should be asked whether, in this case, group or indi-

vidual right should prevail.

5.5.1 Schools as public entities

Due to the nature of education, educational establishments can never be consid-

ered simply as private law organizations. As schools provide a public service, they 

should be seen as institutions that are subject to at least some of the same human 

rights provision as state entities. Even private schools are entities of a public nature 

operating in the public sphere, and therefore have to accord human rights to their 

students.60

Problems arise when the rights of students confl ict with the claims of religious 

educational institutions to religious autonomy, or their wish to exercise religious 

rights as a community. The UNESCO Convention against Discrimination in 

Education 1960 prohibits, in Article 1, discrimination on the grounds of religion, 

among other grounds. However, in Article 2(b) it exempts from its defi nition of 

discrimination, among others:

The establishment or maintenance, for religious or linguistic reasons, of 

separate educational systems or institutions offering an education which is in 

keeping with the wishes of the pupil’s parents or legal guardians, if participa-

tion in such systems or attendance at such institutions is optional and if the 

education provided conforms to such standards as may be laid down or 

approved by the competent authorities.
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The Privy Council has recently interpreted this Convention as leaving the deci-

sion up to the state. Religious schools can discriminate in admissions on religious 

grounds without breaching the Convention. But, commensurate with the Con-

vention, a state may decide to prohibit such discrimination.61 In the case under 

discussion, Mauritius prohibited religious discrimination in the Constitution.62 

Therefore, the Privy Council decided that state-funded Catholic secondary schools 

could not allocate places so as to create a majority of Catholic students. Due to the 

restriction in the state Constitution, the schools’ intention to preserve their reli-

gious ethos was not a permissible justifi cation for discrimination in admission.

The interpretation given by the Privy Council to international law, letting 

the state determine whether to permit discrimination in religious schools, means 

that UK law, which allows publicly funded religious schools to preserve their 

religious character through special admission arrangements,63 does not fall foul 

of international standards. Such recognition by the state of the legitimacy of 

attempts by schools to maintain their religious character, even at the expense of 

discrimination of individual pupils, is permitted under this interpretation of exist-

ing international law. However, such an exemption of religious schools from 

non-discrimination is problematic, because allowing religious schools to accept 

only students of their own community, as they defi ne it, makes the state an accom-

plice to discrimination.

The UK Supreme Court has, however, dealt differently with one type of 

religious discrimination by schools. In R. (E) v. Governing Body of JFS 64 the court, by 

majority decision decided that a religious school is exempt from prohibitions on 

discrimination on the grounds of religion under the Equality Act 2006 (s. 50(1)(a)), 

but not from the prohibition on discrimination on the grounds of race (which 

includes ethnic and national origins) under the Race Relations Act 1976. Under 

the rules of the Chief Rabbi of the UK (and indeed the doctrine of Orthodox 

Judaism) only a child of a Jewish mother (by birth or Orthodox conversion) is 

deemed Jewish, and will be given priority in admission. Jews were seen by the 

Court as a racial group (defi ned by ethnicity and additionally by conversion) as 

well as a religious group. The school’s decision to exclude a student from priority 

admission based on his mother’s non-Jewish ethnicity was seen by the Court of 

Appeal as discrimination on racial grounds, thus impermissible. The Court says 

that the school may give priority based on the Jewish faith but not ethnicity.

In Judaism, membership is defi ned through ethnicity rather than through faith. 

The decision means that the school cannot give priority to members of the Jewish 

religion as it defi nes them. This decision lends support to an individualistic view of 

religious freedom. The individual student, who defi nes himself as Jewish and 

whose family views itself as Jewish, is not left outside the school due to a commu-

nity defi nition of membership of the religion.

The decision should lead to an examination of the legal standards permitting 

exemption of religious schools from the prohibition on religious discrimination. 

Faith schools should not be able to discriminate on the basis of race or on the basis 

of religion. In some religions, such as Judaism, these happen to coincide, in other 

religions they do not. But the assumption that religion as a basis for exclusion is 
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different from race is problematic. If a student views himself or herself as belong-

ing to a religion, state-aided schools should not be permitted to exclude them, 

whether by an ethnic test or by a belief test.

States must allow private religious education, but have no obligation under the 

ICCPR to fund religious schools. This is generally so, although the Human Rights 

Committee left open the possibility that the ICCPR entails, in certain situations, 

an obligation to provide some public funding for private schools.65 (One may sup-

pose that the case of a community that would cease to exist without state aid is one 

such a situation.) However, if schools of one religious denomination are funded by 

the state, then, under the ICCPR, other religions are entitled to funding, too.66 

A denial of funding in such circumstances would breach both Article 18(4) and 

Article 26 (the right to equal and effective protection against discrimination).

In Re the School Education Bill of 1995 (Gauteng),67 the Supreme Court of South 

Africa rejected the argument that there is an affi rmative obligation on the state to 

provide community schools (in this case based on common language, but similar 

reasoning applies to religious schools).68 The Court read the South African 

Constitution in conformity with international law as providing only a right to set 

up such schools without state interference. Judge Sachs, in his concurring opinion 

enquired further as to how this constitutional interpretation could reconcile 

the right to have schools based on common culture with the constitutional and 

international law prohibition against discrimination: What is provided for, he 

says, ‘is not a duty on the state to support discrimination, but a right of people, 

acting apart from, but in practicable association with the State, to further their 

own distinctive interests’.69

But Judge Sachs’ analysis shows that there is a problem: setting up and funding 

community schools, whether religious or linguistic, which accept only students of 

their own community, can be considered tantamount to discrimination by 

the state. This argument can be taken a step further: if setting up and funding a 

discriminatory institution makes the state an accomplice in discrimination, so does 

according such institutions a right to exist. This problem has not been dealt with 

in international law, and has resulted in different solutions in national laws.

A solution to the problem of maintaining both principles – choice of religious 

schools and non-discrimination – is for states to require that all religious schools 

not discriminate in admission against students of other religions, and allow the 

latter to be absent from religious education. This solution was attempted in 

Ireland, which demanded that publicly funded church schools clearly announce 

the hours for religious education, so students could choose not to attend. But this 

arrangement failed in practice: in reality it became impossible to attend a publicly 

funded church school without receiving religious education.70

5.5.2 The argument of voluntary participation

Is there an argument that private religious schools should be exempt from 

anti-discrimination norms? One oft-used argument in favour of exemption of pri-

vate schools (and sometimes even public schools) from the obligation to respect 
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religious freedom is that the student chose voluntarily to attend, and so must abide 

by the rules set by the institution. Two cases show how this argument has been 

deployed, one regarding a student in private education, the other regarding a 

student in public education.

In the Wittman71 case in South Africa, a pupil had opted to attend a private 

denominational school. Therefore, a South African court reasoned, the religious 

school is not required to respect the student’s choice regarding manifestation of 

religion and belief. By choosing to attend the private school, reasoned the Court, 

the student voluntarily agreed to abide by its regulations, including mandatory 

attendance in religious instruction and prayers. The Court acknowledged the exis-

tence of a right not to attend religious activities in schools,72 but concluded that 

the right does not apply when choosing to attend a private school, and that this 

right was thus waived in this case.

The argument of voluntary participation has also been used with regard to 

public schools. The US courts have produced a long line of cases trying to decide 

the permissible forms of religious expression in public schools that do not contra-

vene the US constitutional principle of separation of church and state. In Lee v. 

Weisman,73 the Supreme Court decided that school graduation ceremonies in 

which clergymen offered prayers breached the establishment clause of the First 

Amendment and therefore were unconstitutional. The argument that attendance 

at the ceremony was voluntary was rejected. Although the students could excuse 

themselves from attending, it is not voluntary in any meaningful sense, because 

not attending would deprive them of participation in an important occasion rec-

ognizing their educational achievement.

The argument of voluntary participation is more convincing with regard to 

private schools than public schools. The public provision of education for every 

child, without discrimination, is the obligation of the state. The public school must 

treat all equally. In contrast, in the case of private religious schools, there is some 

merit in the argument of voluntary participation. Private schools may have been 

founded to uphold a particular community heritage. However, the school’s right 

to maintain its religious tradition is not absolute.

Two considerations can be advanced in support of the child’s rights in a reli-

gious school. The fi rst is that a child in an educational establishment, whether 

attending by compulsion or voluntarily, contributes to the social and religious 

environment as much as he or she absorbs from it. Wanting to be part of a school 

does not mean leaving your beliefs at home. The right of the school to maintain 

the original religious outlook of its founders must be balanced against the students’ 

religious outlook and convictions. It is important to recognize that the school is a 

developing institution: the student body, and the changes in the culture and reli-

gion of the students over the years, legitimately shape the school as much as its 

preset rules.

 The second consideration is that of factors specifi c to each case: whether the 

school serves a unique minority or a majority community, whether is it funded by 

the state, and whether the student has other equivalent educational opportunities. 

When the student claiming a breach of religious freedom is part of a minority or 
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when the church school has benefi ted from preferential state funding, the right of 

the student should be paramount to the school’s autonomy. Where there is a 

majority faith or a faith that operates a predominant number of schools, it should 

be treated differently from a minority faith. Members of a minority or disadvan-

taged religious group must have equal access to good educational institutions, 

which will generally, in such cases, belong to the faith of the majority. In such a 

case, equal access means access without impediments to the student’s religious 

freedom, and the individual right should outweigh the interest of cultivating reli-

gious group identity (of the ‘strong’ religious group).

5.6 Religious freedom of teachers

An issue closely linked to the child’s right of religious freedom in schools is that 

of a teacher’s right of religious freedom in both denominational and non-

denominational schools. If there is a right to have denominational schools, this 

has direct implications on discrimination of potential employees on a religious 

basis. Should the general principle of non-discrimination in employment apply to 

denominational schools?

In the UK, the provisions of the Schools Standards and Frameworks Act 

1998 answer this question. Section 60 allows a foundation or voluntary school 

which has a religious character (i.e. a privately established but state supported 

religious school)74 to hire teachers whose religious opinions are in accordance with 

the tenets of the religion of the school75 in preference to other teachers, and per-

mits termination of employment of a teacher whose conduct is incompatible with 

the precepts, or with the upholding of the tenets, of the religion.76, 77

This contrasts with the Employment Equality (Religion or Belief) Regulations 

2003 that apply in the case of workers who are not teachers, and provide much 

narrower exemptions from the provisions of non-discrimination. The Regulations 

state that non-discrimination rules in hiring do not apply where there is a genuine 

occupational requirement for an employer holding a particular religious ethos,78 

or, for any other employer, a genuine and determining occupational require-

ment.79 Department of Trade and Industry guidelines80 suggest, for instance, that 

belonging to a certain religion may be a legal requirement for carers in a religious 

care home, but not for maintenance workers.

Elsewhere, unnecessarily broad exemptions apply to schools and hospitals. The 

UN Human Rights Committee criticized Ireland’s Employment Equality Act, 

which exempts hospitals and schools directed by religious organizations from the 

duty not to discriminate on religious grounds even, in certain cases, in employing 

persons whose functions are not religious. This, the Committee concluded, may 

result in discrimination contrary to Article 26 of the ICCPR.81

The EU Council Directive Establishing a General Framework for Equal 

Treatment in Employment and Occupation82 allows, in Article 4(2), states to 

exempt from its provision of non-discrimination those ‘occupational activities 

within churches and other public or private organisations the ethos of which is 

based on religion or belief … where, by reason of the nature of these activities or 
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of the context in which they are carried out, a person’s religion or belief constitute 

a genuine, legitimate and justifi ed occupational requirement’. It remains to be 

seen what precise interpretation will be given to this exemption.

Clarke,83 discussing the situation in Ireland, has argued that there should be 

neither a right to have schools that exclude teachers or students of other religions 

nor a right to receive state funding. In Ireland, such schools are run by the Catholic 

Church. Clarke likens a right to state aid for schools excluding teachers or 

students of other religions to the establishment of publicly funded hospitals 

for Catholics only. He claims that this would obviously be repugnant even though 

there are other hospitals for non-Catholics. This approach views schools as 

providing a public service, whatever their ownership, and argues that rules gov-

erning public institutions should apply to them.

But there is a difference between a school and a hospital. A school can be said 

to have the formation of group identity as one of its legitimate objectives. The 

same cannot be said of a hospital. There is no recognized right to have a denomi-

national hospital, but there is a right to attend a religious school. This factor may 

crucially provide a difference between regulation of employment in church schools 

and employment in church hospitals.

An approach that seeks to accommodate the confl icting rights of religious edu-

cation and non-discrimination in employment should balance the rights of 

teachers with the legitimate aim of the school in fostering identity and should not 

give schools carte blanche for excluding non-adherents. The determination 

whether it is legitimate for a denominational school to discriminate in hiring 

depends on factors such as whether it is a school of a majority or minority com-

munity, whether there are other schools in the area, and whether the school is 

state-fi nanced.

5.7  Community religious schools and equality 
of female children

Whether community schools are subject to obligations of religious freedom is con-

troversial. It is even more controversial whether denominational schools must 

respect the principle of gender equality, even if it confl icts with their religious 

ethos. This is a crucial question to which international law gives no clear answer. 

A well-recognized principle regarding discrimination is that separate education is 

inherently unequal.84 However, a prohibition on gender segregation in religious 

education85 will have devastating implications on most organized religious educa-

tion systems. In fact, one of the main reasons that religious communities maintain 

their own schools, and that parents want to send their children to such schools, is 

in order to ensure sex-separate education.

The UNESCO Convention against Discrimination in Education 1960 sets 

down binding international rules purporting to combat discrimination in educa-

tion.86 Rather than setting a coherent rule, these articles show the problematic 

standards of equality that are applied to religion and gender. Starting with a broad 

anti-discrimination statement which includes religion and gender, the Convention 
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reverts immediately to a separate-but-equal standard for gender.87 This standard, 

which would not be acceptable under the Convention for any other basis of 

segregation, is deemed acceptable by the Convention in the context of sex 

segregation.

Separate educational systems based on linguistic or religious differentiation are 

also permitted, but only if participation in such schools is optional. As in other 

international human rights documents, the UNESCO Convention makes this 

contingent on the wishes of the parents, not the child.88 Sex-separate education is 

permitted even when no other option is offered by the state.

The fi nal document of the International Consultative Conference on School 

Education in Relation with Freedom of Religion and Belief, Tolerance and 

Non-Discrimination, convened by the then UN Special Rapporteur on religious 

intolerance, Abdelfattah Amor,89 also prevaricated and gave no guidance on 

how educational equality (especially with regard to gender) should be weighed 

against parental wishes. It deemed that states should promote ‘the awareness 

of gender aspects, with a view to promoting equal chances for men and women’,90 

but also declared that ‘the role of parents … is an essential factor in the education 

of children in the fi eld of religion or belief; and that special attention should 

be paid to … supporting parents to exercise their rights and fully play their role 

in education in the fi eld of tolerance and non-discrimination.’91 Thus, no clear 

guidance is given as to whether parental choice or gender equality should be par-

amount.

5.8  Wearing of headscarves: a confl ict of 
group and individual values

A test case of the confl ict between religious community, parental choice and 

gender equality in education, involving many of the issues discussed in this chap-

ter, is that of the restrictions on the wearing of headscarves by Muslim students 

and teachers, raising political as well as legal issues, issues the determination of 

which will defi ne the limits of religious freedom.

5.8.1 Four states – four cases

In order to understand the correlation between religious freedom, equality 

and the legal status of religion in the state in the context of this issue, I compare 

decisions in four different constitutional settings: In France, a state which is con-

stitutionally secular with a Christian majority Muslim students in public schools 

are members of a minority; in the UK, a Muslim student in a state school; in 

Israel, a Jewish-majority state a student who is a member of the Muslim minority 

in a private Christian minority school; in Turkey, a secular state with a Muslim 

majority Muslim student in higher education.92

In France, in 1989, citing the principle of laicity, a state school prohibited the 

wearing of headscarves by female students and expelled them for refusing to abide 

by this rule. The Council of State advised the Minister for National Education, 
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in an advisory opinion, that ‘[t]he wearing, by students, of tokens expressing their 

religious affi liation is not, by itself, incompatible with the principle of laicity. 

However, this liberty would not permit pupils to fl aunt, in a conspicuous fashion, 

symbols of religious affi liation which, by their very nature, by the conditions under 

which they are worn … would constitute an act of pressure, proselytism or 

propaganda.’93 The decision then enumerates cases in which this would be forbid-

den, including circumstances in which such expression would infringe on the 

dignity or the liberty of other pupils in the school. Later rulings by the Council of 

State, which struck down complete bans on the wearing of headscarves, narrowed, 

by way of interpretation, the broad language of the decision, and clarifi ed that a 

ban would be justifi ed only in extreme cases.94

After years of public turmoil regarding this issue, the Stasi Committee,95 

appointed by then President Chirac, recommended that pupils not be allowed to 

wear ‘ostentatious’ religious or political symbols, citing specifi cally headscarves, 

large crosses and the kippa, while discrete religious symbols should be allowed. The 

law subsequently enacted96 prohibits the wearing of ‘symbols by which pupils 

ostensibly manifest their religious affi liation’ in public schools, high schools and 

colleges.97 The policy was eventually deemed by the European Court of Human 

Rights not to be an infringement of students’ Article 9 rights.98

In the UK, R. (Begum) v. Denbigh High 99 dealt with a matter of a student wishing 

to wear a jilbab (full covering) to school. The House of Lords decided that it was 

within the legitimate discretion of the head teacher to decide as she did on a 

school uniform that, in her estimation, was acceptable by mainstream Muslims 

but in a way that did not threaten or pressure others as the jilbab may have.

In Israel, Mona Jabarin, a Muslim girl, petitioned the Supreme Court after she 

was refused admittance to a Christian school based on her insistence on wearing 

a headscarf.100 In Israel, this problem was even more complex than in France or 

the UK: here, a member of one religious minority (Islam) wished to attend a 

school of another religious minority (Christianity) in a state with a Jewish majority. 

The school agreed to accept a student from outside its religious community, but 

asked that it abide by its dress rules. Should the state interfere? In this case, it did 

not. The court rejected the student’s petition, relying on the autonomy of the 

denominational school.

The fi nal case, the matter of students wearing headscarves in Turkey, has been 

ruled on twice by the organs of the European Convention on Human Rights. 

First, it arose before the European Commission of Human Rights in Karaduman v. 

Turkey.101 In this case, a university student, not a child, was refused a university 

degree certifi cate until she submitted a photograph of herself in which she was not 

wearing a headscarf, in conformity with the university’s disciplinary regulations. 

Her claim of breach of religious freedom (in contravention of Turkish and 

international law) was dismissed by the domestic court and she applied to the 

European Commission, claiming a violation of her right to religious freedom, 

in contravention of Article 9 of the European Convention. The Commission 

declared the complaint inadmissible, accepting a state principle of secularism as 

justifying the ban.
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In the more recent case in the European Court, Şahin v. Turkey,102 the university 

policy of prohibiting the wearing of headscarves was again called into question by 

a student. The Court dismissed the application, but its analysis differed from that 

offered in Karaduman. The Court did not rely on the principle of secularism, in itself, 

as a justifi cation of the state’s restrictions on religious expression, but saw the 

application of the secularism principle in the case to be justifi ed under the public 

order qualifi cation in Article 9(2) of the Convention. Specifi cally, the Court saw 

equality between the sexes and preventing social pressure on other female students 

to wear the headscarf as justifying the Turkish ban.

In all these jurisdictions, the various courts and policy makers did not uphold 

the religious freedom of the student above countervailing policy considerations. 

I proceed to examine the reasons for these decisions, and whether they can be 

justifi ed.103

5.8.2 Religious freedom as individual right

From a liberal-individualistic view of religious freedom, three principal criticisms 

can be levelled at the reasoning deployed by the courts and decision makers.

5.8.2.1 Religious freedom includes free religious expression

The freedom to express religious beliefs, as with any other manifestation of 

the freedom of expression, must include the freedom to express such beliefs in a 

conspicuous manner, even in a manner that may be seen as fl aunting religious 

symbols. Both the decisions of the French Council of State and the subsequent 

French legislation, which entail that students may wear religious symbols but not 

ostensibly manifest them, fall short of this requirement. In the context of a school, 

as opposed to the general public forum, it is reasonable that a more restrictive 

interpretation be given to freedom of speech. The right to proselytize, for instance, 

although included in the right to freedom of religion, may legitimately be subject 

to some restriction in the school context. A school is a compulsory educational 

institution. Children are sent to school by their parents on the understanding that 

they are there to study, not to be preached to and converted to a different religion 

or a different form or orthodoxy of their own religion. However, the wearing of 

religious apparel, in itself and without proof of further harm, cannot be considered 

an act of proselytism or pressure which justifi es its prohibition. In the UK case, 

Begum, there was a factual argument that pressure existed on female pupils in the 

school. This is different from an a priori assumption that apparel entails pressure, 

and must be proved.

In the Karaduman and Şahin decisions, the ban on headscarves is less justifi ed in 

this respect. The Turkish cases concern university students, not children. These 

are educated adults, albeit young adults, making their own decisions and studying 

among other young adult students. A prohibition on religious expression in a uni-

versity, which relies on the effect or pressure the religious expression may have on 

other students, is less justifi ed than a similar decision in a school setting.
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5.8.2.2  Voluntary participation in a public activity does not amount 

to a waiver of rights

A second justifi cation for dismissing the headscarf wearers’ claim, which is to be 

questioned, is that of ‘voluntary choice’. This reason was used by the European 

Commission in the Karaduman case. The Commission decided that, by choosing to 

study at a secular university, the student submitted to the university’s rules. The 

reliance on the ‘voluntariness’ of enrolment begs two questions.104 The fi rst is 

factual: could the student have obtained her science degree at a non-secular insti-

tution of comparable calibre? The student may have had no comparable choice. 

The second question is normative: must a student submit to secular rules just 

because she chose to study at a higher educational institution?105 The student’s 

claim in this case is especially strong as she attended a public university. The 

student chose to take part in a public educational activity, training to be a scientist, 

a contributing, creative member of society. In weighing the student’s religious 

freedom against the university code, it appears that the code should be changed so 

that she is given equal access to education, rather than her human right be 

impaired in order to uphold the university’s code.106

Of course, a student’s right to religious freedom can be subject to legitimate 

limitations. It might be that succumbing to students’ demand to wear religious 

dress will create a religious atmosphere in the university, which the other students 

may fi nd pressurizing and may impair the open liberal atmosphere that the uni-

versity seeks to provide to its students. However, this is a separate justifi cation that 

must be proved.

One of the judges in the English Begum case, Lord Hoffmann,107 relied on an 

‘argument of voluntariness’ to dismiss the pupil’s arguments. The pupil chose not 

to move to another school, he reasoned, and so her rights were not infringed. Lord 

Hoffmann relied on the European Court cases that expound this argument: Kalac 

and Chaarei Shalom. I criticize these decisions in Chapter 2, and for the same rea-

sons Lord Hoffmann’s reasoning in the Begum case is to be questioned. A pupil has 

a right to religious freedom at every school; it is the state that must justify why she 

is denied the exercise of this right at her particular school. Proximity of another 

school, which reasonably accommodates her beliefs, might be a reasonable justifi -

cation, but the onus should be on the school to show that it is a reasonable and 

proportional interference with her right.108

5.8.2.3 A principle of secularity

A third justifi cation, which does not tally with religious freedom as an individual 

right, is that raised in Karaduman, the implied acceptance by the European 

Commission of the Turkish state’s principle of secularity as justifying the demand 

for conformity with a secular dress code. A different approach has emerged in 

Şahin. This is a more critical approach. The Court did not rely merely on the 

state’s invocation of a principle of secularism, but cited the reasons that justify its 

application in this case despite its impact on religious freedom, namely the 

political and social situation in Turkey and its effect on other university students. 
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The constitutional character of the state should not justify a breach of religious 

freedom if it is otherwise illegitimate. In cases before the European Court and 

Commission, Turkey has repeatedly argued it needs to protect the principle of 

secularity in order to maintain democracy.109 The Commission, in Karaduman, 

noted that secular universities may ensure that fundamentalist religious move-

ments do not disturb public order in universities, or pressure students who do not 

practise religion. That is a legitimate government concern, if proved, and should 

be distinguished from reliance on a principle of secularity as such.

The European Court, in Şahin v. Turkey, reaffi rmed the determination in 

Karaduman, namely that the ban is a legitimate restriction of religious freedom. 

However, it analysed the pressures exerted on other students to dress religiously, 

as well as the political and social context in which extremist political movements 

seek to impose religious precepts, as analysed in Refah Partisi, rather than simply 

affi rming the principle of secularism. It viewed, in the political context, the steps 

taken under the principle of secularity as proportionately furthering the legitimate 

aims of gender equality and a secular way of life. The Court relied on a principle 

encountered during its previous rulings on matters of state and religion: it viewed 

the relationship between state and religion as an issue on which national determi-

nation will be given particularly wide berth within the margin of appreciation. 

This is a group conception interpretation of religious freedom, in this case, para-

doxically upholding a secularist stance.

In Dogru v. France,110 the European Court returned to the reliance on the prin-

ciple of secularism used in Karaduman. The Court in Dogru rejected the application 

of a pupil who was prohibited from wearing a headscarf to a state school. Although 

the Court relies on, but never fully explains, a health and safety justifi cation for 

interference by the state, the Court mostly relies again on the principle of secular-

ism. But this principle in itself should not justify infringement of religious freedom, 

in the same way as a principle of a state-church would not justify such infringe-

ment. It may be that the infringement is justifi ed on grounds listed in Article 9(2), 

but that needs to be shown by the state.

A principle of secularity may also offend the liberal principle of neutrality. Such 

a principle can be neutral on its face but discriminatory in practice. A law, such as 

that in France, which bans wearing religious symbols and clothing, may ban a 

practice that is compulsory in one religion but not compulsory in another. 

Prohibition of religious dress cannot be justifi ed by arguments that such dress is 

‘provocative’, that the institution was voluntarily entered into or that the state is 

constitutionally secular, but it can be justifi ed by being proved as harm to other 

students. So it is in public institutions, but is this different in a private denomina-

tional school?

5.8.3  Religious freedom of the student or religious 
autonomy of the community?

Where the student attends a school of a minority community, an argument can be 

made for upholding the religious freedom of the community, an argument that 
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does not arise in state schools. There is clear social value in fostering cultural and 

educational institutions of minority religious communities. Such schools can lose 

their value as a meaningful expression and preservation of the community if they 

are not allowed to maintain their internal rules as decided on by the community.

The Israeli Court dismissed the student’s petition because the school in ques-

tion was a private denominational school, and not a state school. The court 

preferred the autonomy of the religious (Christian) community to the religious 

freedom of the individual (Muslim) child. (One of the three judges on the panel 

commented that he would have reached the same conclusion in a case of a state 

school.111)

Should there be a difference of treatment between a state school and a private 

denominational school in the need to respect individual religious freedom? One is 

a public institution and the other a private institution. However, at least basic 

human rights should apply to private institutions operating in the public sphere. 

The public/private divide is not clear cut. For instance, in the Israeli case, the 

denominational school was publicly funded, as occurs in some other states.

It appears that an institution open to general public enrolment should be seen 

as a semi-public institution, which must treat the participants in its activities with 

equal respect for their rights, unless this directly contradicts the religious principles 

of the institution. This is similar to arguing that a religious hospital must treat all 

its patients with equal respect for their rights, although it might be exempt from 

providing abortions. Wearing a headscarf does not stand in such direct contradic-

tion to principles of a Christian school as to justify its outright prohibition.

It is a diffi cult case, as the justifi cation for having denominational schools is 

precisely to allow them to depart from the general liberal norms. The communi-

tarian approach would recognize the right of the religious community to set its 

own rules. However, there are strong reasons to insist that all religious communi-

ties respect basic human rights (including freedom of religion), at least in all their 

public institutions that are not of an inherently religious character.

Institutions of religious communities can be separated into core religious insti-

tutions used solely for religious service (such as mosques, synagogues, churches), a 

middle level of institutions (such as religious schools), which provide a social ser-

vice and do not play a part in religious services but have a purpose of furthering a 

certain religious outlook, and a third rank of institutions (such as religious hospi-

tals), which provide a public service, motivated by religious imperatives, but which 

do not themselves serve a religious purpose. Institutions of the fi rst level are justi-

fi ed in demanding adherence to their dress code even in contravention of 

individual religious freedom; institutions at the third level are not. Institutions at 

the middle level are justifi ed in overriding individual choice of religious dress only 

when it directly contradicts their religious ethos.

5.8.4 Equality of female students

Defending the custom of wearing a headscarf, especially by reliance on human 

rights arguments, raises serious questions as to the obligation of states to positively 
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promote non-discrimination of women. The practice of wearing a headscarf for 

women, in both Jewish and Muslim society, is repressive to women.112 It instils 

unequal values of modesty in behaviour and dress for men and women. It incul-

cates inequality between the sexes and marginalizes young women in society from 

a young age.113 Wearing a scarf for religious reasons is, therefore, different from 

other signs of religious affi liation, such as a Sikh pugri (turban) or Jewish kippa. 

Upholding a student’s right to wear a headscarf is really promoting the right of her 

family and society to instil values of inequality from childhood. This is an example 

of the problem discussed earlier, whereby acknowledging rights to religious behav-

iour in the education system legitimizes practices that reinforce discriminatory 

views, in contravention of human rights norms. International law mandates that 

states counter such customs, even when practised in the private sphere114 and, of 

course, in state schools, which are public institutions.

However, there is a strong counterargument. It has been argued by cultural 

feminists and others that, in her society, a headscarf may help a woman preserve 

her freedom.115 The actual outcome in the Israeli case was that, after her case was 

dismissed, Mona attended an inferior school. Allowing the wearing of a headscarf 

would have, in reality, permitted Mona to attend a top school and get a top educa-

tion. In this case, a discriminative practice can lead to better educational choices, 

which will ultimately advance equality for the girl.

However, acknowledging such a practice as a protection for women serves to 

reinforce the discriminatory attitude that made it necessary in the fi rst place. 

Hassan116 argues that the purpose of the veil was to make it safe for women to go 

about their work without sexual molestation, but Muslim societies have used the 

pretext of protecting the chastity of Muslim women to put them behind veils, 

shrouds and locked doors. The goal of the law should be to eradicate discrimina-

tory social attitudes. But, in the short run, ignoring the fact that prohibiting 

discriminatory practices may limit women’s access to education and work outside 

the home will only harm women.

One solution is to consider ways to empower girls, both legally and socially, to 

make their individual religious choices, rather than accept the choices of the 

religious community. For example, the Stasi Committee recommended that 

immigrant students (particularly girls) should be informed that over the age of 16 

they can apply for French citizenship without parental consent, and that they 

would be able to continue their studies without parental consent.

The social context cannot be ignored. In Turkey, a state that has opted for a 

secular regime, Islam is a majority religion, as it is in Tunisia, where there are also 

prohibitions on wearing headscarves in schools.117 In these cases, the state is trying 

to prevent the advancement of fundamentalist attitudes of its own majority reli-

gion. In the case of a student from a minority religion (such as the cases in France), 

other considerations arise. The actions of a government curtailing manifestations of 

a minority religion should be subject to more rigorous scrutiny than the actions 

of a government curtailing the manifestation of a majority religion, as there is 

more cause for concern that only the specifi c manifestations of belief of the minor-

ity religion will be curtailed.
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In the English Begum decision, the Court appears to have adopted the approach 

that the matter is best left to the discretion of the school’s authorities (per Lord 

Bingham), as this was a sensitive matter and the school found a way of accommo-

dating mainstream Muslim dress. The case notes many factual indications of 

pressure on other students to adhere to the more severe religious dress, but this 

crucial and legitimate consideration in favour of the school’s decision was not a 

major consideration in most of the judges’ opinions. The social context was also, 

rightly, considered by some of the judges as a consideration for upholding the 

school’s decision. Lord Foscott pertinently noted the arrival of the pupil with her 

brothers at school, when fi rst wearing the jilbab, which suggests the dress did not 

refl ect her own choices.118 But it was only Baroness Hale who based her justifi ca-

tion of the school’s action on the need to educate children, who are not yet capable 

of making their own choices, in a climate of sexual equality.

General principles that mandate a preference for individual rights, developed 

in the discussion of other issues in this study, are applicable also to headscarf dis-

putes. There is no justifi cation for overriding individual religious rights even when 

confronting provocative speech, even where participation is voluntary, and even 

within state institutions of a constitutionally secular state. Only clear evidence of a 

direct threat to the religious freedom of others should be suffi cient to curtail the 

religious freedom of headscarf wearing students. It is harder to argue for religious 

dress freedom within community religious institutions, but even there, individual 

religious freedom must be respected unless there is an overriding justifi cation. It is 

legitimate, even mandated by international human rights law, to protect gender 

equality, a right no less important than religious freedom. However, the benefi ts 

and harm of a prohibition on discrimination for the promotion of gender equality 

must be assessed in each social context.

5.9  Teachers’ headscarves and religious 
freedom in employment119

The wearing of headscarves in schools raises similar, but somewhat different, con-

siderations when the wearers are teachers. The European Court has decided that 

prohibiting a teacher in a state elementary school from wearing a headscarf was a 

permissible limitation of religious freedom under Article 9(2) of the ECHR in the 

case of Dahlab.120 The Court accepted that the wearing of a headscarf might have 

some proselytizing effect, because, in the Court’s estimation, it appears to be 

imposed on women by a precept, which, the Court assumed, is laid down in the 

Koran, and is hard to square with the principle of gender equality. In the Court’s 

opinion, wearing of an Islamic headscarf was incommensurate with the tolerance, 

respect for others, equality and non-discrimination that all teachers in a demo-

cratic society must convey to their pupils.

This begs the question what cultural and religious differences are permissible. 

The Court based its decision on the impressionable age of the primary school 

pupils. Of course, attitudes are learned through observations at an early age. 

However, the teacher did not manifest lack of tolerance to other religions or 
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attempt to proselytise. The Court accepted as given the liberal model of a school 

that presents a homogenous front to the pupils. It did not suggest the alternative 

model where toleration is learned through variety. The fi rst model in effect further 

ghettoises minority communities and minority women, as they will simply refrain 

from teaching in state primary schools.

The European Court had followed a much more robust approach in a case 

which dealt with political ideology rather than religion, in the matter of Vogt.121 A 

teacher was dismissed from a state school because of her Communist party mem-

bership. The Court agreed that the state policy of refusing positions in the civil 

service to employees who were members of a political party that pursued aims 

‘incompatible with the democratic constitutional systems’ served a legitimate aim, 

but its application must be balanced with the right of freedom of expression of the 

teacher. Where the teacher had not expressed undemocratic views within or even 

outside the school, her membership of a party that held such views could not in 

itself justify the dismissal as necessary in a democratic society.122 In the Dahlab 

case, no such particularized attempt at balancing the employee’s right against the 

danger to her pupils was undertaken by the court.

The German Constitutional Court in the Case of the headscarf of the schoolteacher123 

ruled, by a majority vote, that the ban by a Land on the wearing of headscarves by 

teachers in public schools was illegal. The ban restricted three rights guaranteed 

by the basic law: equality in eligibility for public offi ce,124 eligibility to hold public 

offi ce without regard to religious affi liation,125 and religious freedom.126 A restric-

tion on rights guaranteed by the basic law cannot be imposed without a basis in 

legislation. There was no basis in law for the banning of headscarves, and there-

fore the ban was unconstitutional. However, the Court ruled that the Land could 

legislate such a ban, subject to constitutional limitations, which would be a per-

missible restriction of religious freedom, commensurate with Article 9 of the 

European Convention. For a ban to pass constitutional muster, the legislator 

would have to consider the religious makeup of the population, the tradition of the 

schools and the intensity of religious feelings in the area.

The three dissenting judges argued that a public servant voluntarily accepts a 

limited scope of basic rights by aligning himself with the state. Thus, teachers have 

lesser protection of their rights than parents and students. This is justifi ed because 

as public servants they are given power over the citizen. A corollary of this power 

bestowed by the state on the public servant is the acceptance of a limitation of 

rights. So, the Land could ban this behaviour of the teacher even absent enabling 

legislation (such legislation being, in any case, forbidden by the basic law).

In France, such a prohibition, based on the identifi cation of someone fulfi lling 

a role on behalf of the state with the state itself, is extended beyond schools to 

public institutions. French Justice Minister Dominique Perben barred a woman 

from a court jury for wearing a headscarf, arguing that the Muslim scarf worn by 

the juror at a trial was contrary to the principle of impartiality. He stated he did 

not want open signs of religious commitment in French courts.127 The Stasi 

Committee similarly noted that the Minister of Justice objected to a female lawyer 

appearing in court with a veil.
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Barring the wearing of a headscarf for jury duty is, in some ways, a more serious 

breach of individual religious freedom than barring it for teachers. It is the indi-

vidual’s ability to take part in the legal system while adhering to his or her religion 

that is being compromised. Not only that, but Muslim defendants and litigants 

have a right, as does any other citizen, that members of their community be 

equally represented on the justice system that decides their legal fate.

The wearing of headscarves has been restricted not just in the public but also in 

the private sphere. In the Case of the headscarf of a shop worker,128 the German 

Constitutional Court did not accept the petition of a shop worker who claimed 

that her employer’s ban on her wearing a headscarf to work violated her religious 

freedom, guaranteed by Article 4(1) of the basic law, because her religion forbade 

her from appearing in public without the scarf. The Court relied on Article 12(1) 

of the basic law, which guarantees freedom of vocation to both the employer and 

the employee. Private persons (such as the employer) are not subject to obligations 

of the basic law, so the shop has no obligation to allow her to wear the scarf. 

Neither does the shop have an obligation to accommodate her needs, for example, 

by letting her work in a back room.

The French Stasi Committee129 has likewise decided that the law ought to allow 

private enterprises to restrict shop workers wearing headscarves from dealing with 

customers. This seems a particularly groundless limitation of personal freedom. 

While the wearing of headscarves by teachers can reasonably be argued to infl u-

ence their pupils, entrusted by their parents to the education system, no similar 

infl uence can be said to be exerted by shop workers. The intolerance of customers 

to minority workers dressed according to their religion is precisely the discrimina-

tion that international human rights law seeks to uproot.

The EU Council Directive Establishing a General Framework for Equal 

Treatment in Employment and Occupation,130 which member states needed to 

implement by 2 December 2003,131 prohibits, among others, indirect discrimina-

tion, which includes use of apparently neutral provisions which would put a person 

of a particular religion or belief at a disadvantage unless justifi ed by a legitimate 

aim achieved by appropriate and necessary means.132 This applies both in public 

and private employment. It is surprising that the Stasi Committee ignored the 

existence of this directive, as at least arguably, it applies to such dress prohibitions. 

Although the aims the prohibitions attempt to achieve are legitimate, whether the 

means are appropriate and necessary is doubtful.

Further international instruments should require states to guarantee religious 

freedom in the private sector in those areas that affect individuals most, such as 

employment. It is diffi cult to view this as an issue of contractual freedom. Clearly, 

workers need to accept the posts available to them, and should not be made to 

choose between such positions and their religious freedom.133

5.10 Conclusions

International law has, for a long time, protected religious freedom and religious 

choice as a right of the family, rather than a right of the child. It was a right of 
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the parents, seen as agents of their religious community, which was upheld 

against the state. Even today, international law prevaricates between recognising 

a right of the child and protecting a right of the parents over the child’s religious 

education.

Religious freedom as a right of the child must be better protected in the school. 

Children should be regarded as bearers of rights of religious freedom within the 

school, whether they (or their parents on their behalf) have chosen to attend public 

or private schools. Such freedom may be restricted according to legitimate needs 

within the school, but cannot be infringed merely on the basis that the student 

attends the school. Indeed, learning to exercise individual choice is an important 

lesson for schools to teach.

Teachers, as well as students, must be seen as individuals with a right to free-

dom of religion and conscience, which they do not ‘check at the door’ as they 

enter the education system. However, their freedom can be legitimately restricted 

to a greater extent than that of students in order to preserve the rights of others.

This chapter examined the duality of religious freedom at its inception. It showed 

that what is perceived as an exercise of individual choice and free will is in most 

cases determined at birth, fostered by education and seldom changed even when 

the child ceases to be a child. The formation of identity is thus largely attributable 

to the group. Largely, but not solely. It is the ability to maintain individualistic-

critical facilities towards group religious identity, as well as the identity of minority 

religions, which must be protected through the legal system.
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102 App. 44774/98 Şahin v. Turkey EctHR [2004].
103 Legal determinations regarding international human rights law in this matter have also 

been made in other states. For instance, in Trinidad and Tobago, in Sumayyah Mohammed 
(a minor) v. Lucia Moraine [1196] 3 LRC 475; 2 CHRLD 276 (High Court Decision of 
17 Jan 1995) a Muslim student was not allowed to wear hijab in a publicly funded 



 

192 Right to religious freedom

Catholic secondary school, contrary to the school uniform rules. The court found the 
school’s decision not discriminatory on the grounds of religion and not in violation of 
freedom of religion, as the relevant Education Act was deemed not to apply to mani-
festation of belief. Although an interpretation of domestic law, this interpretation con-
tradicts international legal norms, which clearly protect all aspects of manifestation of 
religion. The Court ultimately accepted the student’s claim on reasons of administra-
tive law, as it found the decision of the school an unreasonable exercise of discretion.

104 For a discussion of voluntariness in European Commission of Human Rights deci-
sions, see C. Evans, Freedom of religion under the European Convention on Human Rights, 
Oxford: Oxford University Press, 2001, 130–131.

105 For further discussion of the normative question whether, when there is an adequate 
alternative, a religious objector should be required to choose between the facility 
which is compatible with his beliefs or remaining in the same facility, or whether there 
is a duty to accommodate religious beliefs in every facility, see S. Leader, ‘Freedom 
and futures: personal priorities, institutional demands and freedom of religion’, Modern 
Law Review, 70, 2007, 713.

106 M. Minow, Making all the difference, Ithaca: Cornell University Press, 1990, 287, re-
marks on a correlative issue of free speech, that: ‘[L]egal arguments can be made both 
to restrict and to extend students’ First Amendment rights in light of the school’s mis-
sion to socialize young people … and to inculcate the habits of good citizenship. … 
[S]peech may be restricted to guard against disorder. But we might ask can its restric-
tion be justifi ed to maintain a particular order.’

107 Per Lord Hoffmann, paras. 53–55.
108 A legal avenue which presents a different approach in English law is seen in Watkins-

Singh, R. (on the application of) v. Aberdare Girls’ High School [2008] EWHC 1865 (Admin), 
in which the Divisional Court accepted a discrimination claim for refusal to let a student 
wear religious dress to school based on the Race Relations Act.

109 See Kalac v. Turkey (1997) 27 EHRR 552 ECtHR; Refah Partisi (The Welfare Party) v. 
Turkey (2002) 35 EHRR 3 (Chamber decision), (2004).

110 App. No. 27058/05 Dogru v. France [2008] ECtHR.
111 HCJ 4298/93 Jabarin v. Minister of Education 48(5) PD 199, 204, per J. Goldberg.
112 See: M. Rafi q Khan, Socio-legal status of Muslim women, London: Sangam Books, 1993, 

59, arguing that veiling is a reminder to Muslim women that their place is in the home 
(relying on a quote from the Qur’an (24:31)).

113 See F. Mernissi, Women and Islam, Oxford: Basil Blackwell, 1991, in which the author 
argues that through misinterpretation of Mohamed’s teaching women have become 
veiled, secluded and marginalized objects rather than subjects. See also F. Mernissi, 
Beyond the veil, Cambridge: Cambridge University Press, 1975.

114 Convention on the Elimination of all Forms of Discrimination against Women (ad-
opted 18 December 1979) 1249 UNTS 13, Article 5.

115 S. Poulter, ‘Muslim headscarves in school: contrasting legal approaches in England 
and France’, Oxford Journal of Legal Studies, 17, 1997, 43, 69.

116 R. Hassan, ‘Rights of women within Islamic communities’, in J. van der Vyver and 
J. Witte Jr. (eds), Religious human rights in global perspective, The Hague: Martinus Nijhoff 
Publishers, 1996, 361, 382.

117 This was criticized by the CRC Committee: CRC/C/15/Add.181 (2002) at 
paras. 29.

118 See my suggestion elsewhere that the court of fi rst instance should have appointed 
separate representation for her at trial: A. Scolnicov, ‘A dedicated follower of (religious) 
fashion’, Cambridge Law Journal, 64, 2005, 527–530.

119 See additionally a survey of state practices in relation to wearing of the female Islamic 
dress (generally referred to as the hijab), or any feature of this dress such as the head-
scarf (khimar), face veil (niqab) and the head-to-toe all enveloping garment (  jilbab) in the 
education and employment areas. See M. Ssenyonjo, ‘The Islamic veil and freedom 



 

Children, education and religious freedom 193

of religion, the rights to education and work: a survey of recent international and 
national cases’, Chinese Journal of International Law, 6, 2007, 653–710.

120 App. No. 42393/98 Dahlab v. Switzerland ECtHR.
121 Vogt v. Germany (1995) 21 EHRR 205 ECtHR.
122 But see also the earlier case Kosiek v. Germany (1987) 9 EHRR 328 ECtHR.
123 BVerfG, 2BvR 1436/02, decided 3.6.2003 (German Constitutional Court website: 

http://www.bverfg.de/entscheildungen/rs2030603_2bvr143602.html) (accessed 14 
December 2009).

124 Basic law, Article 33(2).
125 Article 33(3).
126 Article 4.
127 BBC News, ‘French juror barred for headscarf’, 25 November 2003.
128 BVerfG, 1 BvR 792/03, decided 30.7.2003 (German Constitutional Court Website: 

http://www.bverfg.de/entscheidungen/rk20030730_1bvr079203.html) (accessed 14 
December 2009).

129 ‘Le rapport de la commission Stasi sur la laïcité’, ‘The report of the Stasi committee 
on secularity’, Le Monde, 12 December 2003.

130 2000/78/EC of 27 November 2000 OJ 2000 L303/16.
131 Article 18.
132 Article 2(a).
133 This, of course, does not preclude limitations resulting from health and safety or similar 

concerns.



 

6 Religious freedom as a 
right of free speech

Religious freedom was analysed in Chapter 2 as a right that can be understood 

through two conceptions: as a right of expression and as a right of identity. This 

duality is related, though not identical, to that between an individual perception 

and a community perception of the right to religious freedom, and is evident in 

the legal regulation of this right. It is particularly evident in legal regulations that 

place limits on expression. In these cases, how the right to religious freedom is 

conceived will determine the boundaries of this right.

This study argued that religious freedom should be construed fi rst and foremost 

as an individual right. In Chapter 2, the individual right was related to the expres-

sive-critical aspect of religious freedom, and the community right to its identity 

aspect. However, both aspects inform the right to religious freedom to a certain 

extent even in its construction as an individual right, and this chapter explores 

some of the implications of this balance on the regulation of religious speech.

In this chapter, it will argued that contrary to the view that religious speech 

should be subject to community choices, it must be viewed as a matter for indi-

vidual choice just as any other speech. The degree of protection accorded to 

religious speech should not be any less than that accorded to other kinds of politi-

cal speech. For the same reason, the right to religious freedom must include a right 

to receive religious speech. The right of free religious speech should be accorded 

on the basis of equality between religions. As will be shown, seemingly neutral 

procedural regulations can be used illegitimately to effect discrimination in pro-

tection of religious speech against unpopular religions.

The distinction between religion as expression and religion as identity is utilized 

in the present chapter to examine four types of regulation that limit religious 

speech, and to enquire as to their justifi cation: First, those offences that prohibit 

proselytism and the justifi cations offered for them will be examined, arguing that, 

under the guise of protection of individual religious autonomy, the prohibition of 

proselytism serves also as a means of religious group self-preservation. Next, impo-

sition of penalties by the religious group itself on members whose religious speech 

it views as unacceptable is examined. It will be argued that even such internal 

sanctions cannot be left solely to group autonomy and determination, but that the 

state and international law must require religious groups to respect a certain 

degree of free speech of their members. I then consider prohibition of religious 
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speech when such speech is labelled blasphemous. I demonstrate that this offence 

protects religion as identity at the expense of the protection of religion as expres-

sion, a price that strikes an unacceptable balance of rights. Last, I turn to a most 

important area of regulation of religious speech and speech concerning religion 

under current debate: the prohibition of religious hate speech. I argue that an 

understanding of the dual nature of religious freedom as a right which protects 

both identity and expression would lead to regulation of speech that is unique and 

different from regulation of other types of hate speech.

6.1 Free speech and religion – preliminary issues

6.1.1  The degree of protection of religious speech – a matter 
for community resolution?

Religious speech is speech, and therefore is protected by the right of free speech1 

(in addition to the right of religious freedom). But does it merit higher, lower or 

equal protection relative to other speech because of its religious character?

The European Court of Human Rights in Wingrove 2 stated that there is a wider 

margin of appreciation available to states when regulating speech in the realm of 

morals and, especially, religion than when restricting political speech or debating 

matters of public interest.3 This exemplifi es a ‘hands-off’ treatment of interna-

tional human rights law when courts confront religious choices made by the state.4 

But speech relating to morals and religion is political speech. It is speech that 

relates to society and its values; indeed, it is speech that shapes society. It is a factor 

in the market place of ideas. Under the approach that leaves wider discretion 

regarding religious speech to the state, one kind of political speech is thereby 

treated differently from others. The implications of this point beyond this case are 

discussed in this chapter.

6.1.2 Right to receive religious speech

The view of religion as speech has other implications too. The conception of reli-

gious freedom as an expressive-individualistic right, the purpose of which is to 

foster critical debate, implies a right to receive views about religion as well as to 

impart them. Therefore, the religious freedom that is restricted by limitations on 

religious speech is both that of those who impart the speech and of those who wish 

to receive the speech. This is true, for instance, when speech is censored for reli-

gious reasons.

However, the Inter-American Court of Human Rights in The Last Temptation of 

Christ case5 analysed this aspect of religious freedom differently. The applicants 

claimed that their ability to receive information was impaired by a ban on the 

screening of the fi lm The Last Temptation of Christ. The Court decided that their 

right to freedom of thought and expression, guaranteed by Article 13 of the 

American Convention on Human Rights, was infringed, because the right includes 

freedom to receive information. It saw, however, no infringement of Article 12, 
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the right to freedom of religion and belief, because, it reasoned, no one’s right to 

practise, change or disseminate his or her religion or belief was impaired by the 

ban.6

But freedom of religion encompasses also a right of the individual to be inquisi-

tive and critical about religion. In fact, such a view of religious freedom was one 

of the original justifi cations of this right.7 In this view, just as freedom of expression 

includes the freedom to receive information, so freedom of religion and belief 

includes the right to receive information relating to religion, both advocating 

religions and criticizing them. The Court regrettably followed a narrower inter-

pretation, encompassing only the actions of practice, manifestation and change of 

religion without the freedoms that allow the individual to make rational choices 

about religion.

6.1.3 Equality of protection of the right to religious speech

Protection of religious freedom of expression, as well as any other aspect of religious 

freedom, must be accorded equally. However, how equality should be assessed is 

a matter for debate. The different perceptions of equality are brought into relief in 

the examination by the European Commission, in Choudhury v. UK,8 of the offence 

of blasphemy in the UK. (This offence has now been repealed, as will be discussed 

later.) Because this offence in the UK applied only to Christianity, the applicant’s 

requests to UK authorities to prosecute Salman Rushdie and the publishers of his 

book The Satanic Verses for blasphemy were dismissed.9 The applicant claimed that 

his rights under Article 9 of the European Convention were breached, since the 

UK authorities did not protect his religion from blasphemy. The European 

Commission decided that there was no interference with the applicant’s freedom 

of religion, which does not include a right to any specifi c form of proceedings 

against those who offend the sensitivities of an individual or group. Because no 

right under Article 9 was breached, there was also no violation of Article 14, 

which only arises in connection with discrimination of Convention rights.

The Commission seems right in not viewing the lack of blasphemy proceedings 

as a breach of religious freedom. However, the Commission’s interpretation of what 

constitutes discrimination in protection of religious freedom is remiss. If a state 

decides to offer a certain means of protection of religious freedom, even such as is 

not mandated by Article 9, whether the measure discriminates against the applicant 

should be assessed according to the protection of religious freedom that the state in 

fact offers to other religions. The request for the application of the blasphemy pro-

hibition to another religion should have been denied only because ordering such a 

prohibition would be incommensurate with the religious freedom of others.

There are wider implications of this interpretation of discrimination in religious 

freedom. It would follow from Choudhury that only a limited ambit of protection is 

offered by Article 14 in conjunction with Article 9. The state is required only not 

to discriminate in according the minimum standard mandated by Article 9. Any 

further protection it offers to religious freedom on a discriminatory basis is not a 

violation of the Convention. A preferable interpretation would accord equality 
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not just in the minimum provision demanded by Article 9, but also in the actual 

implementation of the right of religious freedom by the state.

6.1.4  Discrimination in the right to religious speech by 
seemingly neutral procedural regulations

Not only substantive regulation, but procedural restriction can also impede free-

dom of religion. In particular, seemingly neutral provisions applicable to all 

religions escape legal censure, but may in fact impact some religions more than 

others (whether intentionally or not) with a discriminatory result. How such pro-

cedural restrictions escape legal censure can be seen in the European Court 

decision in Manoussakis.10 The case concerned a Greek law requiring prior state 

authorization for use of premises for religious worship. Such authorization was 

denied to Jehovah’s Witnesses. The European Court11 decided that the law was 

incompatible with Article 9 in so far as it allowed ministerial discretion for autho-

rization beyond the formal conditions laid down in the law. However, the ruling 

should have given a broader protection to religious freedom: any law limiting 

where worship may take place (beyond health and safety regulations which apply 

to all public buildings) is an unjustifi ed infringement of religious freedom. It is the 

state that must justify why a restriction should be permitted. Furthermore, formal 

conditions, even seemingly neutral ones, are likely to impact minority religions 

and unpopular religions adversely. Indeed, in this case, this was exemplifi ed by 

the demand of the law that 50 families submit the request, a demand that was 

harder for smaller religions to meet, as hinted at by Judge Martens (in a concur-

ring opinion). An approach more critical of state regulation would have better 

served the protection of religious freedom.

The danger inherent in state authorities laying down seemingly neutral provi-

sions that adversely impact minority or unpopular religions is highlighted by a 

recent decision of the US Supreme Court.12 It held that a town ordinance making 

it a misdemeanour to engage in door-to-door advocacy without fi rst registering 

with the mayor and receiving a permit violated the First Amendment as it applied 

to religious proselytizing and to distribution of handbills. The Court stated that 

‘[i]t is offensive –not only to the values protected by the First Amendment, but to 

the very notion of a free society – that in the context of everyday public discourse 

a citizen must fi rst inform the government of her desire to speak to her neighbours 

and then obtain a permit to do so.’ Thus, under US law, even procedural regula-

tion, with no discretion as to the substance of the speech, is not permitted. 

The Court noted that the seemingly neutral technical provision in fact dispropor-

tionately impacts religious groups such as Jehovah’s Witnesses, which lack fi nancial 

resources and so rely on door-to-door canvassing to proselytize.

When dealing with regulations impacting religious freedom, two contrasting 

legal approaches applicable to cases of restrictions on religious freedom, including 

religious speech, are apparent. The fi rst is content with the formal equality 

and general applicability of the regulation, while the second approach looks at 

whether the seemingly formal regulation has a disparate impact on small religions, 
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which lack relevant resources. This second approach better protects religious 

freedom.

6.2  Restrictions on proselytism as protection 
of community identity

The relationship between the competing conceptions of religious freedom as an 

individualistic-deliberative right and as a right that protects identity as part of 

the community (or even the cohesiveness of the community itself) is refl ected in 

the legal regulation of proselytism. The right to change religion is internationally 

recognized as included in the right to religious freedom.13 The right to convince 

others to change their religion is more controversial. In international instruments, 

it is specifi cally mentioned only in the American Convention,14 but it is generally 

recognized as part of religious freedom.15 A study of its limitations is instructive in 

understanding this right.

To justify restrictions on proselytism, two arguments, compatible with a liberal 

point of view, are deployed: prevention of coercion and prevention of undue 

infl uence.16 Prohibition of coercion to change religion is justifi ed, as coercion 

negates free will. The argument of undue infl uence is more problematic. There is 

a fi ne line between effecting a change of religion that is devoid of free will (through 

coercion) and the legitimate right to convince others to change their religion 

within the free market place of ideas. It seems that previously UN studies have 

not suffi ciently acknowledged this distinction, but have, rather, permitted prohibi-

tion of both.17

The former Special Rapporteur to the Sub-Commission on Prevention of 

Discrimination and Protection of Minorities, Elisabeth Odio Benito, recom-

mended in her study18 that states adopt provisions against coercion to change 

religion. Prevention of coercion to change religion is legitimate and, indeed, war-

ranted government policy. However, Odio Benito did not consider the greater 

danger to religious freedom inherent in the potential use by governments of such 

legislation for persecution of unpopular minority religions that proselytise, even 

absent proof of use of coercion.

The earlier work of Special Rapporteur Arcot Krishnaswami in his study on 

religious rights commissioned by the Sub-Commission on Prevention of 

Discrimination and Protection of Minorities19 included a proposal that ‘no one 

should be subjected to coercion or to improper inducements likely to impair his 

freedom to maintain or change his religion or belief.’20 However, what comprises 

improper inducements is, of course, a matter of broad interpretation, and such a 

broad prohibition is open to misuse by the state.

The Special Rapporteur on Freedom of Religion or Belief, Asma Jahangir, in 

her 2005 Interim report21 was more sensitive in her approach to the danger to 

religious freedom inherent in prohibitions on inducement to conversion, as well as 

that of coercion to convert.22

On a principled level, it may be questioned whether such prohibitions in fact pro-

tect individual autonomy or rather maintain the cohesiveness of the community.23 
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Four different examples of state prohibition on proselytism exemplify this last point. 

In the Kokkinakis case,24 the European Court found Greek anti-proselytism law,25 

which prohibited exertion of infl uence upon religious belief by moral or material 

support, or by appeal to someone of low experience or intellectual faculties, to be 

compatible with Article 9.26 In Germany, the Constitutional Court decided, in the 

Tobacco Atheist case,27 that the denial of parole to a prison inmate who tried to bribe 

other inmates with tobacco to forswear their religion, did not breach Article 4 of the 

basic law (which guarantees religious freedom). This, reasoned the Court, was 

because the right to proselytize exists only when not exploiting a harsh situation of 

others, which is inconsistent with their dignity.28 

Based on an apparently similar justifi cation of unfair inducement, Israel’s penal 

law includes offences of offering another person monetary or material compensa-

tion to effect his religious conversion,29 accepting such compensation from another 

for a religious conversion,30 and causing the religious conversion of a minor.31 In 

2001, France passed a law ‘aimed at strengthening the prevention and the repres-

sion against cults and sects’,32 creating a criminal offence of abusing a state of 

ignorance or weakness, leading the person to an act or an abstention which is seri-

ously harmful to him.33 This applies not only to minors or persons of diminished 

legal capacity (in which case the law is undoubtedly a justifi ed restriction), but also 

to ‘persons in a state of psychological or physical subjection resulting from serious 

pressures exercised’, a less clear and more controversial category. Depending on 

its interpretation, this defi nition could mean different things. Under a broad inter-

pretation, this could even include pressures that are equivalent to high-pressure 

sales techniques.

Seemingly, restrictions on proselytism are justifi ed as even liberals exclude some 

classes of people from full autonomy. These restrictions are based on an objection 

to the use of manipulative techniques to cause someone to change their religion. 

However, use of the same manipulative techniques on people who are already 

members of the religion (or other ideological group), including children, in order 

to maintain their membership, is not considered illegal. Thus, welfare provisions 

for members of a church would not be illegal, but provision of the same services 

for outsiders would be. This shows that behind a façade of individual-based rea-

soning, the prohibitions are predicated on a view of religious freedom as a group 

identity right. So, breaking this identity in a way incompatible with full autonomy 

is seen as harmful, but maintaining identity through similar means is not.

Article 9 does not protect improper proselytism such as the offering of material 

or social advantage, stated the European Court in Larissis v. Greece.34, 35 But religious 

institutions routinely offer material and social advantages to their own members 

in order to keep them as members. It is only when religions do so in conversion of 

others that states interfere. If the object is to protect individuals from undue infl u-

ence, why do prohibitions exist in one case but not the other? Possibly what is 

protected is more the group to which the individuals belong, rather than the indi-

viduals themselves.

There is yet another consideration: as we have seen, prohibitions on prosely-

tism have been enacted regarding the use of material inducements or exertion of 
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infl uence on people whose capacities or circumstances render them vulnerable. All 

are forms of manipulation regarded as improper. But manipulation is a constant 

element in interactions between people in society. Prohibitions apply almost only 

to conversion of religious beliefs; manipulation of other ideas and beliefs in similar 

circumstances (ranging from political persuasion and election campaigning to the 

inducement to purchase products, by means including PR and advertising) gener-

ally remains legal, and even desirable in a society predicated on a free marketplace 

of ideas. This distinction between change of religious beliefs and change of any 

other belief lacks any coherent justifi cation. This further points to the conclusion 

that prohibitions on proselytism are, in fact, intended to protect and foster existing 

religious identities rather than individual autonomy.

This criticism applies to laws prohibiting proselytism of adults. Prohibitions on 

inducing children to convert are justifi ed, based on the widely shared perception 

that it is easier for adults to manipulate children’s beliefs. Indeed, calls for stricter 

regulation of commercial advertising targeted at children follow the same approach. 

Differential treatment regarding adults, protecting them from manipulation of 

religious beliefs but not from manipulation of other categories of beliefs and ideas, 

hints that states which prohibit conversion for a pecuniary interest are protecting 

groups from ‘poaching’ members rather than the individual aspect of religious 

freedom. Thus, under an individual-based conception of religious freedom, many 

restrictions on proselytism are unjustifi able.36

6.2.1 Restrictions on proselytism in the private sphere

Restrictions on religious speech, including proselytism, are not only imposed by 

the state. Private bodies may impose restrictions that are no less onerous, espe-

cially against small and unpopular religions. In a recent case in Israel,37 a 

newspaper refused to carry an advertisement for a book advocating the religious 

beliefs of Messianic Jews, claiming that this advertisement would offend parts of its 

readership. While the majority of the District Court held that a private newspaper 

was under no legal obligation to enter into contract with potential advertisers, the 

dissenting judge argued that a newspaper may not discriminate on the grounds of 

religious belief in deciding which advertisements to publish.

Such an interpretation of the obligations of a newspaper, a private body, to 

respect human rights, especially in a small market with a limited number of news-

papers, would preserve the freedom of religious speech of unpopular minorities. 

Absent such protection, dominant religious groups could curtail the right of 

minorities to propagate their religion through private action, as effectively as gov-

ernment can curtail it through legal restrictions.

This is yet another area where private actors can effectively harm religious 

freedom. Granted that any restriction on private actors would have to take into 

account their rights, particularly when imposition on the freedom of the press is 

involved, the interpretation of the right of religious freedom in national laws and 

international law should move beyond the traditional ambit of protection of reli-

gious freedom only in the public sphere.
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6.3  Freedom of religious speech and 
sanctions within a religious group

Indisputably, everyone has a right in international law to leave a religious group38 

and expound views different from its teachings. But an important question is what 

sort of sanctions the religious group itself may impose against those it considers 

heretics. Religious groups employ a variety of sanctions ranging from purely social 

sanctions to termination of employment (of employees), stripping of the body’s 

assets, initiation of applicable civil legal proceedings, and excommunication. If a 

group is allowed to maintain its religious identity, it must have some means of 

doing so; however, the freedom of religious speech of its members is curtailed if 

they know that sanctions may be imposed on them for speaking their mind and 

expressing their beliefs. Such expression is also the way for religions to develop, 

conduct internal debate and discussions, and manifest the true beliefs of their 

members.

Apostasy and heresy present a confl ict between the right of individuals to believe 

what they choose and the right of the religious group to promulgate its own reli-

gious doctrine. Sullivan39 believes this presents an open question in international 

law. She argues that if religious and secular authorities overlap and try to suppress 

the expression of belief by alleged heretics by stripping them of secular privileges 

or property rights, the right of the individual prevails. It is clear from this position 

that she believes there is an ‘inner-religious’ sphere in which the group should 

prevail, for example, permitting the group to impose religious sanctions on indi-

viduals, even excommunication of such members. There is a strong argument for 

non-involvement of the law in such internal doctrinal matters, allowing for a com-

munity right of religious freedom. However, individuals may have arguments for 

the recognition of their human rights within religious communities and institu-

tions, as explained in Chapter 3. Even religious sanctions against individual 

members may have to withstand a test of compliance with certain human rights 

provisions.

Forbidding individuals that a religion considers heretics from claiming that they 

belong to that religion is an infringement of their religious freedom, as guaranteed 

by Article 1 of the 1981 Declaration.40 This interpretation favours the rights of the 

individual or splinter group over the dominant group. If this right is recognized 

against the group itself and not just as a right against the state and its sanctions,41 

then this will be a right against religious sanctions emanating from religious 

dogma, and not a right against the secular actions of the state. The decisions of 

who is considered a member and what is regarded as heresy are part of every 

religion’s doctrine, and thus are issues in which legal intervention will most directly 

jeopardize religious freedom. However, the need to promote debate and discus-

sion within religions, and to protect the rights of those who engage in such debate, 

would favour this interpretation of religious freedom.

This raises an important question: to what extent can the state, and indeed 

international law, legitimately interfere in the inner workings of a religious group. 

The activities which are at the inner core of a religious group – the interpretation 
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of religious doctrine, appointment of clergy and the conduct of worship – are 

those in which state intervention directed at upholding the rights of individual 

members is hardest to justify. But even within this inner core of the religious group 

religious freedom and equality of individual members should be maintained. The 

confl ict between religious doctrine and the legal protection of rights is at the heart 

of intense controversies such as appointment of female and gay clergy and the 

right of dissenting clergy to voice their opinions. An individualistic approach to 

religious freedom means that religious organizations should not be a barrier to 

protection of individual rights. However, the ambit of what might be justifi ed 

limitations of these rights would be broader in direct matters of religious doctrine 

than in other aspects of life organized by religious communities.

6.4  Prohibition of blasphemous speech derives from 
an identity perception of religious freedom

The discussion thus far has focused on the legality of sanctions within a religion. 

However, those views and beliefs to which religious groups object are sometimes 

prohibited by the state itself. A state can protect a religious group’s view of its own 

religion, inhibiting individual religious expression, through an offence of blasphemy. 

As will be seen, how religious freedom is conceptualized, as an expressive-critical 

right or as an identity right, will be determinative of the legitimacy of this prohibi-

tion. A critical-expressive approach leads to the conclusion that this offence should 

be eliminated. An identity approach will tend to support the legitimacy of this 

prohibition.42 The offence, originally based on identifi cation of religion with the 

state, has found new identity-based justifi cations, such as protection of feelings of 

all believers and a particular justifi cation based on the protection of minority reli-

gions. A balance must be struck between the critical and expressive conceptions, 

which would mandate against blasphemy offences but would permit certain hate 

speech prohibitions (discussed further later).

An examination of the offence of blasphemy in the UK highlights these consider-

ations. While this offence has been recently abolished in the UK,43 and is no longer 

commonly utilized in most other liberal democracies,44 its analysis is instructive.

In Ireland, the question of blasphemy and freedom of speech directed against 

religion arose again with the passing of the 2009 Defamation Act, which in 

section 36 criminalizes the publication or utterance of blasphemous material 

(abusive or insulting to matters held sacred by any religion).

As will be seen, the identity conception of religious freedom has been given 

greater weight than the expressive-critical conception, even in the discussion of 

abolition of the offence.

6.4.1 Prohibition of blasphemy as protection of the state

Originally, the offence of blasphemy had as its object the protection of the 

state through the protection of the established religion, a symbol of the state. 

The prohibition of blasphemy protected the offi cial faith, irrespective of whether 
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affront to feelings was caused.45 Historically,46 blasphemy law in the UK was 

closely related to the crime of sedition, since the Crown was both the head of state 

and head of the Church: attacks on God and on the established religion were 

viewed as attacks on the social order.47 As Sir Hale ruled in Taylor’s Case: ‘For to 

say religion is a cheat, is to dissolve all those obligations whereby the civil societies 

are preserved, and the Christianity is parcel of the laws of England; and therefore 

to reproach the Christian religion is to speak subversion of the law.’48 The King’s 

Bench stated in Rex v. Woolston49 that ‘the Christian religion is established in this 

Kingdom and therefor would not allow any books to be writ, which should tend 

to alter that establishment.’50 So, it is not surprising that even Christian non-

Anglican denominations were protected only to the extent that their beliefs were 

common to those of the established Church.51 If the justifi cation of the offence of 

blasphemy is like that of sedition – namely, the prohibition of an act that unravels 

the social order – then once there is no longer an essential connection between 

one religion and the basic order of society, the offence is bereft of justifi cation.

This interpretation of the crime of blasphemy is echoed in the judgment of the 

Supreme Court of Ireland in Corway v. Independent Newspapers.52 In that case, an 

appeal against judgment dismissing a plaintiff’s motion to commence private crim-

inal prosecution for blasphemous libel, under the Defamation Act 1961, against a 

newspaper that ran a cartoon portraying the Eucharist in an insulting light was 

rejected. The Court reasoned that the Irish blasphemy cases (the latest from 1855) 

based the crime on the principle that protection of Christianity, the established 

religion, was inseparable from protection of the state. Once Ireland disestablished 

its Church (in 1869), the offence could not survive.53 The 2009 Defamation Act has 

now changed the legal position so that saying something abusive or insulting to 

matters held sacred by a religion with intent to cause outrage is a criminal offence. 

6.4.2 Protection of religious feelings

Today, the more common justifi cation given for prohibiting blasphemy, one that 

relies on the terms of liberal theory, is not the protection of religion itself but of the 

rights of others, namely the protection of religious feelings. Relying on such a justi-

fi cation, a majority of the European Court of Human Rights in Otto-Preminger-Institut 54 

decided that forfeiture of a fi lm following criminal prosecution for ‘disparaging reli-

gious doctrine’, defi ned as expression ‘likely to cause justifi ed indignation’, was not 

in violation of Article 10 of the European Convention.55 The majority argued that 

the right to freedom of religion, enshrined in Article 9, includes a right to respect for 

the religious feelings of members of a religious group, which must be balanced 

against the right of the individual to criticize religion (protected by Article 10).56

The majority of the Court relied on the identity aspect of religious freedom to 

include protection of religious feelings in Article 9.57 The majority opinion stated 

that while members of religious groups cannot expect to be exempt from criticism 

or even denial of their faith, some methods of opposing religious beliefs can be 

thought to inhibit those who hold such beliefs from exercising their religious free-

dom, and the state may take measures to protect them.58 Indeed, in this extreme 
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situation, restricting freedom of religion for some maximizes freedom of religion 

for all. However, the Court moved from arguing that speech, which inhibits 

believers from exercising their religious freedom, can be legitimately prohibited, 

to acknowledging a broader general right to respect for religious feelings not 

dependent on the showing of any such inhibition, as was the case here. The Court 

stated that gratuitously offensive remarks about the religious opinions of others 

‘do not contribute to any form of public debate capable of furthering progress in 

human affairs’.59 But the Court failed to consider that while harm, strife and con-

fl ict were historically initiated by such remarks, equally great intellectual debate 

has been achieved by precisely such offensive remarks.

6.4.3 Protection of minorities

A different argument for retention of the offence of blasphemy (and for its exten-

sion to the protection of all religions in the UK (the offence protected only the 

majority religion)) has been offered by Parekh:60 a majority religion does not need 

the protection offered by an offence of blasphemy, but minority religions do 

because of their vulnerability in the face of the majority. This view can be criti-

cized, especially in the context in which it was expressed, that of the Salman 

Rushdie case.61 Rushdie is a member of a minority religious group in the UK. The 

protection, which Parekh suggested for minority religions to protect them from 

the majority, would work in this case against Rushdie, a member of the minority 

itself. His right to criticize his own community would be curtailed: protection of 

the community would override the individual rights of a member of the commu-

nity. This is an unwarranted solution. The protection of religious minority 

members, rather than the dogma of the religion, which should be open to criti-

cism, can be achieved by other means such as prohibitions on hate speech, which 

will be discussed later.

6.4.4 The UK Parliamentary Select Committee Report

The offence of blasphemy, last successfully prosecuted in the UK in 1977,62 has 

now been abolished.63 However, an analysis of the offence is instructive and the 

history leading up to its abolition will be briefl y recounted. Following a 1985 

report by the Law Commission,64 which concluded that the offence should be 

repealed, and a similar recommendation by the UN Human Rights Committee,65 

in 2002, the House of Lords appointed a Select Committee ‘to consider and report 

on the law relating to religious offences’. The Report66 did not offer a conclusion 

regarding the law of blasphemy, but offered several possible options for reform 

which will be discussed later.67 The report, in its approach to religious freedom, 

mostly encompasses the identity aspect of religious freedom rather than its expres-

sive-critical aspect, as will be seen in the following discussion.

In its analysis of the law under the Human Rights Act 1998,68 the Committee 

saw in the prohibition a contravention of freedom of expression (Article 10) and 

of the obligation not to discriminate in the application of the right to religious 



 

Religious freedom as a right of free speech 205

freedom (Articles 9 to 14). It thus looked at the equality of protection of religious 

freedom of the members of groups, which the blasphemy laws either did or 

did not protect. The Report did not consider religious freedom as a critical-

expressive right, the religious freedom of the blasphemer, which is impaired by 

blasphemy laws.

The Select Committee suggested three options for reform the offence of blas-

phemy, without choosing between them: ‘leave as is’, repeal, or replace with a 

broader offence.69 The reasoning behind each of the approaches reveals more of 

a community-identity approach than an expressive-critical approach to religious 

freedom. One reason for the fi rst option, leaving the law unchanged,70 was that 

blasphemy law was part of the legal fabric; this reasoning underscores the law’s 

constitutional heritage and national identity, which should be tampered with only 

for weighty reasons. This is a viewpoint that sits squarely within the community 

perception of the right to religious freedom.

Under the reasons in support of the ‘repeal’ option,71 the Report stressed that 

the common law offence of blasphemy was discriminatory as it protected only one 

religion. The Report also stated that the most serious defi ciency of the blasphemy 

offence is that UK courts had interpreted the offence as one of strict liability. The 

Report did not directly ask, however, whether any offence of blasphemy would be 

commensurate with respect for religious freedom. An expressive-critical approach 

would raise this question and answer it by noting that a blasphemy offence is 

incommensurate with the right to religious freedom.

Under the option of replacement of the offence with a broader, non-discriminatory 

provision,72 the Report suggested the use of the Indian Penal Code provisions as a 

starting point, particularly Article 295A, which states:

Whoever, with deliberate and malicious intention of outraging the religious 

feelings of any class of citizens of India, by words, either spoken or written, or 

by signs or by visible representations or otherwise, insults or attempts to insult 

the religion or religious beliefs of that class, shall be punished with imprison-

ment … or with a fi ne, or with both.

The Indian Supreme Court viewed this Article as commensurate with the 

Indian Constitution’s provisions of freedom of speech and freedom of religion.73 

The Indian approach, as the Report itself noted, is based on the uppermost con-

sideration of preventing religious strife in a particular political context. The Report 

envisioned problems with such a law, namely potential misuse for political prose-

cutions (which it did, however, see as unlikely to occur in the UK) and the diffi culty 

of defi ning hurt to religious feelings.

Yet the more basic objection should stem from a view of religious freedom that 

sees the value of this right in the freedom to criticize and debate issues of religion 

and belief. Even deliberately insulting speech is not necessarily without merit; 

some effective conveying of religious ideas for and against religions is deliberately 

provocative and insulting. There is, however, speech that effectively silences, 

through propagation of hate or intimidation, members of a religious group from 
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expressing their own voice and enjoying their rights as equal citizens. This speech 

should be more narrowly defi ned and is better addressed through prohibitions on 

hate speech.

6.5  Prohibition of religious hate speech: striking 
a balance between the identity and expressive 
perceptions of religious freedom

The duality of protection of expression and protection of identity inherent in reli-

gious freedom is also key to understanding and constructing an offence of religious 

hate speech. Religious hate speech has a unique character different from other 

hate speech. This becomes apparent through analysis of international and domes-

tic lawmaking and legal decisions regarding this offence. The analysis that follows 

also highlights those considerations that must be kept in mind when restraining 

speech, restrictions which are the subject of current legal controversy.

6.5.1 Existing international protection

The different UN human rights conventions take different approaches to hate 

speech. The UN Convention on the Elimination of All Forms of Racial Discrimin-

ation [CERD] applies to hate speech based on race, colour, descent, nationality 

or ethnic origin, but not religion. It mandates a much broader prohibition than 

the ICCPR, Article 20(2) of which mandates that: ‘Any advocacy of national, 

racial or religious hatred that constitutes incitement to discrimination, hostility or 

violence shall be prohibited by law.’ This provision stands in confl ict with rights 

enshrined in Articles 18 (freedom of religion) and 19 (freedom of speech), or, put 

another way, Article 20 carves out a sphere of speech and religion which is not 

protected by Articles 18 and 19. What restrictions are permitted (and, indeed, 

mandated) by Article 20 on Article 18 and Article 19 rights is left unclear. CERD, 

in Article 4(a), mandates that state parties prohibit not just incitement to hatred 

and discrimination, but also the dissemination of ideas based on racial superiority. 

Regarding religion, it would not be possible to proscribe theories of superiority 

without severely curtailing the expressive aspect of religious freedom, as the 

essence of many religions is a claim that they are the true religion and that other 

religions are false.74

The decisions of the Human Rights Committee offer some, but not much, guid-

ance, as they lack a principled approach. In some cases the solution to the balance 

of rights is clear cut, as there is legitimate reason to curtail the expressive aspect of 

religious freedom. Ross v. Canada75 concerned a Canadian teacher who lost his teach-

ing position for publishing anti-Semitic writings. The Human Rights Committee 

justifi ed the restriction of Ross’s rights by the protection of the rights and freedoms 

of others under Articles 18 and 19, including their right to have an education 

in the public school system free from bias, prejudice and intolerance. The reason-

ing in this case is understandable and justifi able. The case does not concern a 

regular exchange of speech between adults, but an adult, a teacher, in a position 
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of authority vis-à-vis children. The ambit of freedom of religious expression should 

be much narrower in such a situation than it is in the adult market place of ideas.

Regarding speech targeted at adults, the case is more complicated. In J.R.T.,76 

the HRC found that Canada did not breach the author’s Article 19 rights, because 

Canada complied with Article 20(2). In that case, indeed, the speech was inciting, 

especially when set against the historical context of anti-Semitism; its subject was 

a religious group and not religious ideas and was legitimately prohibited. But the 

HRC gave no guidance as to whether or how it attempted to balance Article 19 

against Article 20(2).77

The EU Council Framework Decision on Combating Racism and Xenophobia78 

defi nes racism and xenophobia79 as: ‘the belief in race, colour, descent, religion or 

belief, national or ethnic origin as a factor determining aversion to individuals or 

groups’. It mandates that states criminalize intentional conduct of public incite-

ment to violence or hatred for a racist or xenophobic purpose or to any other 

racist or xenophobic behaviour that may cause substantial damage to individuals 

or groups concerned,80 as well as public insults or threats towards individuals or 

groups for a racist or xenophobic purpose.81

The EU has so far failed to adopt the Framework Decision mainly due to fears 

that the Decision could be used to restrict political and expressive rights.82 This is a 

danger regarding criminalization of any speech that may be regarded as racist or 

xenophobic, but it is a particular danger regarding religious speech, which is often 

used to express political ideas that may be unduly classifi ed as racist or xenophobic.

In 2007, the Parliamentary Assembly of the Council of Europe adopted 

Recommendation 1805 on blasphemy, religious insults and hate speech against 

persons on grounds of their religion.83 This Recommendation set a number of 

guidelines for member states in view of Articles 9 and 10 ECHR. In 2008, the 

Venice Commission issued a report on blasphemy, religious insult, and incitement 

to religious hatred.84 The report concluded that ‘it is neither necessary nor desir-

able to create an offence of religious insult’ (and ‘the offence of blasphemy should 

be abolished’, a conclusion also reached in Recommendation 1805).

The lack of clear guidance in international law on religious hate speech prompts 

a closer examination of how states have dealt with this issue.

6.5.1.1 National treatment

In the UK, the Racial and Religious Hatred Act was passed in 2006 after much 

controversy. A proposal to extend the offence of incitement to racial hatred was 

accepted in the Anti-Terrorism, Crime and Security Bill 2001 but was subse-

quently dropped. It was, however, included in the Religious Offences Bill 2002, 

and reintroduced in the Serious Organised Crime and Police Bill 2004.85 

Incitement to racial hatred was already a criminal offence under the Race 

Relations Act 1965 and Part III of the Public Order Act 1986. Under the latter Act, 

it is an offence to use threatening, abusive or insulting words or behaviour or dis-

play written material that is threatening, abusive or insulting and which is intended 

or is likely to stir up racial hatred.86 The House of Lords Select Committee, in its 
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report on the proposed Religious Offences Bill,87 did not reach a conclusion as to 

whether there needs to be any additional legal protection ‘either for believers as a 

class, or for the objects connected with their beliefs’. However, the Racial and Religious 

Hatred Act 2006, subsequently introduced and passed by Parliament, broadened 

the offence in the Public Order Act to cover religious hatred (Section 29B). 

‘Religious hatred’ is defi ned as hatred directed against a group of persons defi ned 

by reference to religious belief or lack of religious belief. In contrast with the exist-

ing racial hatred offence, however, the new religious hatred offence can only be 

committed if the actor intended to cause religious hatred; in comparison, the existing 

offence can be committed where the actions are likely to cause racial hatred.

Section 29J was added in fi nal stages of drafting to pacify vocal opposition to 

the bill in Parliament, especially in the House of Lords. It is entitled ‘Protection of 

Freedom of Expression’ and reads: ‘Nothing in this Part shall be read or given 

effect in a way which prohibits or restricts discussion, criticism or expressions of 

antipathy, dislike, ridicule, insult or abuse of particular religions or the beliefs or 

practices of their adherents, or of any other belief system or the beliefs or practices 

of its adherents, or proselytising or urging adherents of a different religion or belief 

system to cease practising their religion or belief system.’

6.5.2  Religious hate speech should be treated 
differently from other hate speech

While laws against religious hatred and intolerance have a laudable purpose, such 

laws may impermissibly contravene both freedom of religion and freedom of 

expression. Special Rapporteur Odio Benito88 lists approvingly states that have 

laws penalising acts of intolerance and discrimination based on religion or belief, 

and recommends that all states adopt similar laws. However, she does not attempt 

to distinguish between laws that legitimately prevent incitement and laws that 

themselves contravene religious freedom and freedom of expression by preventing 

legitimate religious speech.89 A fi ne but crucial line must be drawn between the 

two. Where such a line must be drawn has been the subject of much controversy 

within state practice and juridical debate, as well as within the limited interna-

tional case law on the subject.

The legitimacy of limitations on hate speech as restrictions of free speech has 

been much debated.90 The debate has centred on hate speech targeting race. But 

religious hate speech differs from racial hate speech, a point that has not received 

much attention. Treating religious and racial hate speech in the same way does 

not suffi ciently protect religious freedom. When religious freedom is involved, its 

dual character must be taken into account. A religion consists of a group of people 

whose identity it helps to defi ne. But a religion also consists of ideas. There is 

potential social benefi t in speech against Catholicism or anti-Catholicism, for 

example, but not against members of those groups. There is no similar differentia-

tion regarding racial hate speech. There is simply no possible social benefi t arising 

from speech against ‘blacks’ as ‘blacks’, and there is no such thing as speech against 

the idea of ‘blackness’.91
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The difference between the two types of speech, that targeting ideas and that 

targeting groups, can be understood by comparison to other possible categories of 

hate speech. In the landmark case R.A.V. v. City of St. Paul,92 the US Supreme 

Court ruled on the constitutionality of a St Paul ordinance that banned offensive 

speech on the basis of race, colour, creed, religion, or gender. It held the ordi-

nance was invalid because it constituted content discrimination:93 it did not ban 

speech on other possible bases such as political affi liation, union membership, or 

homosexuality. ‘The First Amendment does not permit [the city] to impose spe-

cial prohibitions on those speakers who express views on disfavored subjects’, 

reasoned the Court. The law was deemed to be unconstitutional because the pro-

hibition was based on the subject of the speech.94

Interestingly, although the case dealt with racial hate speech, the Court criti-

cized the ordinance by using an example from discourse about religion. Under the 

ordinance, stated Justice Scalia, for the majority:95 ‘One could hold up a sign 

saying, for example, that all “anti-Catholic bigots” are misbegotten; but not that 

all “papists” are, for that would insult and provoke violence “on the basis of reli-

gion”.’ Under the ordinance, the Court reasoned, speech against a religion would 

be prohibited, but speech against those who oppose religion would not. Thus, the 

Court saw the ordinance as constituting not just content discrimination but also 

impermissible and unconstitutional viewpoint discrimination.

Indeed, one-sided prohibitions on speech concerning religion, which apply to 

some sides of the debate but not to others, are an unacceptable limitation of free 

speech and freedom of religion. Furthermore, any prohibition that stifl es speech 

concerning whose religious beliefs are right or wrong, even in insulting terms, is an 

unwarranted limitation on the critical-expressive aspect of religious freedom, one 

of the key justifi cations of this right.96 Legislation against religious hate speech 

should follow an approach that distinguishes between permissible offensive speech 

against ideas and impermissible offensive speech against people qua members of a 

religious group. Some hints of such an approach can be discerned in Justice 

Stevens’ concurring opinion, in which he argues that the St Paul ordinance is not 

discriminatory because it does not bar hurling fi ghting words based on confl icting 

ideas, but does bar anyone from hurling such words based on the recipient’s race, 

colour, creed, religion or gender.

Contrary to the reasoning of the Court, I would argue that political affi liation 

and union membership are different from race, creed and gender. Speech against 

political affi liation and union membership targets views (which should be permis-

sible), while speech against race, colour or gender targets groups or inherent 

characteristics (which should, under certain conditions, be impermissible). Religion 

can belong to both categories: speech against religion can be either against a reli-

gious view or against a religious group of people, making it harder to distinguish 

between speech that should be permissible and speech that should not. In the case 

of the former, freedom to use offensive speech against religious beliefs may have a 

social benefi t. In the discussion of a Canadian law prohibiting speech likely to 

expose a person to hatred or contempt because of his religion (among other 

grounds),97 Greenawalt rightly points out that some religious views deserve hatred 
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and contempt, such as religious racist views. This law was the subject of the Taylor 98 

case in the Supreme Court of Canada. The Court decided that the law was not a 

restriction of freedom of expression intolerable in a free and democratic society.99 

However, the dissent argued that the scope of the prohibition was too broad and 

invasive, catching more expressive conduct than can be justifi ed. The use of the 

words ‘hatred’ and ‘contempt’, argued the dissent, are vague, subjective and sus-

ceptible of a wide range of meanings, extending the scope of the law to cover 

expression presenting little threat of fostering hatred or discrimination and even 

reaching speech that is, in fact, anti-discriminatory.100 There was no defence in 

the law under discussion regarding honest religious disagreement – Greenawalt 

believes the Court should have noted this.

I would put the criticism more broadly: religions consist, on the one hand, of 

views and, on the other, of people whose identity is defi ned by belonging to them. 

Any prohibition on religious hate speech should be approached with this differen-

tiation between speech against ideas and speech against a group of people in mind 

so as to prohibit the latter but not the former. When speech is religiously moti-

vated, the decision as to what comprises permissible speech must consider not 

only freedom of expression but also freedom of religion, especially so if the offend-

ing speech is claimed to be inherent to the practice of religion, such as reading or 

publishing sacred texts which contain the offending speech. In Alba v. The State of 

Israel,101 the Supreme Court of Israel denied an appeal against the appellant’s 

conviction for incitement to racism102 for publishing an article, presuming to rely 

on an interpretation of religious texts, claiming that, under Jewish law, the killing 

of non-Jews was a lesser offence than the killing of Jews. Alba had relied on the 

problematic statutory defence of quotation of religious scripture.103 The majority 

judges did not accept the defence, as they found the publication a misleading pre-

sentation of Jewish scripture showing a clear intent to incite to racism.

But the defence itself is problematic: why should speech that constitutes reitera-

tion of existing religious doctrine be treated differently from other hate speech? 

Either all hate speech prohibitions should be subject to determination of intent, or 

they should not be. Why should religious speech be acceptable where other speech 

would not be? Under the classifi cation suggested in this chapter, which makes 

speech inciting against religious ideas permissible but speech inciting against 

people based on their religion impermissible, speech such as Alba’s would not be 

protected merely by virtue of its religious sources.

A much broader prohibition of religious speech aimed at maintaining peaceful 

relations between communities is evident in the approach of the Supreme Court 

of India. In the Hindutva 104 cases, the Indian Supreme Court ruled that the prohi-

bition on seeking votes using religious grounds105 falls under a legitimate public 

order exception to the constitutional free speech guarantee,106 relying on India’s 

constitutionally determined secular character for the assertion that such expres-

sion is against decency and propriety in a secular society.107 Toleration between 

religious communities was seen as paramount to any consideration of free expres-

sion. The Court viewed the principle of a secular society, and indeed the attempt 

to maintain tolerance between religions, as justifying a displacement of religious 
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speech from the public-political arena in its most crucial process – democratic 

elections. It is suggested that the complete prohibition on religious election speech 

goes beyond the legitimate aim of maintaining religious tolerance. Only speech 

actually provoking hatred and strife between religions should be prohibited.

6.6 Conclusions

It has been seen that viewing religious freedom as an expressive-individualistic right 

has important consequences for analysing the permissible limitations of this right in 

cases of religious speech. It has been argued that, under an individualistic approach, 

the protection of religious speech would be equal to that of other political speech 

(while under a community approach more would be left to the determination of the 

state). Under the individualistic-expressive-critical view religious freedom protects 

not just the speaker but also the willing recipient of the speech.

An examination of proselytism has revealed that the limitations placed on pros-

elytism, though explained as protection of personal autonomy, in keeping with an 

individualistic perception of religious freedom, may be due more to a conception 

of this right that tries to maintain the identity of the proselytized or even the iden-

tity and cohesiveness of the group itself. In weighing the balance between the 

free exchange of religious ideas and the preservation of existing religious identity, 

an individualistic-expressive conception of the right would see more value in the 

former, while the community conception would see more value in the latter. An 

individualistic-expressive approach would thus limit restrictions on proselytism to 

those that impair individual autonomy and negate free choice, in the same way 

that other types of persuasive speech are regulated.

An individualistic-expressive approach would see value in speech considered 

blasphemous by a religious group. This would mean not only that the state could 

not restrict such speech, but also that it might have to protect the individual even 

from sanctions by the religious community. The question of religious sanctions 

within the group directly confronts the religious freedom of the group with that of 

the individual. The group approach would favour allowing the group its own 

sanctions, including expulsion, against those it considers to veer from its doctrine. 

An expressive-individualistic approach would seek to implement human rights 

even regarding sanctions within the group. This would be an extreme implemen-

tation of the individualistic-expressive approach, as it would mean that the group 

would not have unlimited discretion even in the application of its own doctrine.

The view of religious freedom as a right that protects both the expression of 

ideas and the equality of members of all religions in the public sphere would lead 

to a treatment of hate speech regulation that would differentiate between speech 

about ideas and speech about members of religious groups.
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7 Conclusion

Religions, which pre-date the state as a source of power, seemed to be on the wane 

with the emergence of modernity, but in today’s world the confl icts surrounding 

religion, state, human rights, individuals and collectives, and national and interna-

tional law are as prominent as ever. In a recent analysis of ongoing armed confl icts 

worldwide, out of 16 major armed confl icts ongoing in 2009, about half were 

attributable, at least partially, to a religious cause.1 Crucially, since 2001 the con-

fl ict with al-Qaeda could be added to this list. The role of religion in the modern 

world has, however, been largely overlooked by international lawyers. It is of par-

amount importance that freedom of religion, and its limitations, be defi ned and 

protected in a coherent manner by international law.

This study has developed an argument for the preference of religious freedom 

as an individual right over religious freedom as a group right. Its fi rst objective was 

to point out a crucial confl ict between these two conceptions and delineate its 

many facets, some of them in areas in which the confl ict may not have been ini-

tially anticipated. The second objective was to persuade that, in this confl ict, 

individual rights should prevail. Throughout the discussion, it has been seen that, 

although a preference of individual rights over group rights raises considerable 

problems, a preference of group rights raises problems, both theoretical and prac-

tical, which are even harder to surmount.

7.1 Theoretical conclusions

Religious freedom can and should be interpreted as an individual right, and as a 

group right only if derived from individual rights and not overriding them. This is 

the main conclusion of this study.

7.1.1  Conceptual argument as to the existence 
of group rights

7.1.1.1 Group rights are incommensurate with the concept of human rights

The purpose of human rights is to protect men and women from the power of the 

collective, monopolized by the state (Chapter 2). Therefore, to use the concept of 
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human rights merely to transfer power from the state to groups within the state 

empties this concept of all meaning. So, there could not be a right of the group 

itself that overrides individual rights. Thus, there could only be a group right of 

religious freedom in the sense of an aggregate of individual rights.

Even when dealing with the most nuclear group, the family, the right of the 

family group cannot be substituted for a right of the individual child (Chapter 5).

7.1.2  Arguments as to the dual character of the 
right of religious freedom

7.1.2.1  The dual character of religious freedom and the right of the individual 

both to belong to, and dissent from the group, must be upheld

In the theoretical exposition (Chapter 2) it was argued, based, among other things, 

on the justifi cations given to religious freedom in liberal theory, that this right 

has two aspects. It is a right that protects the ability to express and criticize. It is 

also a right that protects identity and, therefore, equality. It is a right of doing and 

of being.

The evolving politics of identity, which centre on nationality, race, ethnicity 

and religion, have resulted in a shift to the protection of the identity aspect of 

religious freedom (Chapter 1). But both aspects of this right need to be maintained 

and protected: the identity aspect, which is connected to belonging to a commu-

nity, and the expressive-critical aspect, connected to individuality (especially 

individual stances against the community).

This duality, between right of identity and right of expression, was shown in 

Chapter 6 to be key to the analysis of religious speech and its legitimate boundar-

ies. It was shown that individual religious speech, including speech which criticizes 

the group the speaker belongs to, or a group the speaker does not belong to, can 

only be effectively protected through an individualistic perception of this right.

7.1.3  Arguments as to why individual rights 
should supersede group rights, even 
if group rights are recognized

7.1.3.1 On entering a religious group, ‘you do not leave your rights at the door’

Because religion is part of one’s identity, individuals should not be made to choose 

between participation in religious activities, communities and institutions, and 

their basic rights, such as freedom of speech and non-discrimination. It is the 

meaningful participation in religious life sought by members and workers as a 

manifestation of their religious freedom that calls for guarantees of rights by the 

state. Therefore, religious communities and organizations should themselves be 

required to respect rights of individuals.

This argument was developed and nuanced in Chapter 3. If religious organiza-

tions are to exist, they clearly must be able to put certain demands on their 
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members, under certain conditions. Human rights within the organization will be 

interpreted according to context, but this does not mean that members waive their 

rights when entering the religious organization.

7.1.3.2 The public character of religions mandates respect for individual rights

Religions have a public, as well as private, character and so must accord individ-

ual rights in their public activities. This is true especially of state established 

religions, but also in a lesser measure of all religions. A religious organization 

cannot be said to be a wholly private affair. For example, religious schools, 

as providers of education, fulfi l a role of the state. Educational institutions that 

belong to one religious denomination may have obligations to respect certain 

human rights of all students (Chapter 4). Institutions of religious communities are 

also employers. As such, they must have human rights obligations towards their 

employees. As seen in Chapters 3 and 4, religions control important aspects 

of personal life through marriage, divorce and family status. This too is an exercise 

of authority relegated by the state. Even when personal law is exercised by 

the religious community without recognition of the state, it is exercising state-like 

authority as far as the members affected are concerned. Religions in this 

case cannot be considered purely private institutions. Even towards members 

who dissent from the group, the religious group should not be considered 

to have unlimited discretion as to sanctions, in disregard of human rights 

(Chapter 6).

The classical-liberal distinction between the public realm and the private realm 

is particularly unhelpful in the realization of individual religious freedom. Religious 

freedom is often curtailed by actors and arrangements operating in the private 

sphere, not least by religious communities and religious organizations themselves, 

acting towards their own members or others. Traditionally, human rights law has 

addressed the public realm, the abuse of citizen’s rights by the state. To advance 

religious freedom, however, it must go beyond these boundaries and address abuse 

of individual rights by the group as sanctioned by the state.

7.1.3.3  There is no effective voluntary choice and so individual freedom 

must be respected both within and without groups

Freedom of religion must be redefi ned to include both freedom to choose, mani-

fest and practice religion, as stated in many existing international and national 

instruments, and freedom within religious organizations and communities. If 

individuals’ freedoms within religions are restricted, this impairs their right 

both to choose religions and to remain within their chosen religion. Religious 

freedom of both those who are unable effectively to leave a religion and those 

who may not wish to do so is breached. Especially harmed are socially weaker 

members within the religious communities (such as children, dissenters – who may 

be considered blasphemers and apostates by their religion – and women in some 

societies).
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However, religions, which are social constructs, are defi ned by their set of rules. 

Some imposition of rules within community institutions must be acceptable, as 

long as the ability to leave the religious group is granted.

Exclusive jurisdiction over matters of personal law should not be accorded to a 

religious community to which individuals may not have chosen to belong. As 

argued in Chapters 3 and 4, even where there is a choice, the state cannot deem 

its citizens to have waived their religious freedom merely by the fact of belonging 

to a religious group.

7.1.3.4  Equal protection of members of minorities can and should be achieved 

through a conception of individual rights

A strong argument encountered for recognition of group rights was that, in order 

to accord meaningful, rather than formal, equal treatment, the relevant social 

context should be taken into account. Specifi cally, it should be recognized that the 

existing social and legal framework is geared towards the majority religion. I 

agreed with these assumptions, but argued that this can be taken into account 

within the individual conception, by according substantive rather than formal 

equality. This may entail differential treatment of minority and majority religions, 

in order to achieve substantive equality.

Furthermore, analysis of rights that takes social context (majority/minority 

status) into account would mean that sometimes individuals should even have a 

right of religious freedom against religious groups of which they are not members. 

The religious freedom of children of minority religions may be adversely impacted 

both within the state school system and within the school system of another reli-

gious group. While it is legitimate for schools of both kinds to have regulations, 

religious freedom of students should be protected in schools of both kinds, taking 

into account factors such as majority/minority status of the pupil and the differ-

ence between private and public schools.

In fact, as seen mainly in Chapter 4, state principles of group autonomy, or simply 

majority/minority politics, may cause states to avoid intervening within minority 

religious communities in order to protect rights of individuals in those communi-

ties, even more than they avoid interference within the majority religious 

community. This has been exemplifi ed in regard to rights of women in religious 

communities, in several states, each with a different religious composition.

It was shown that an important infl uence on religious freedom, the status of 

religions in the state, particularly established religions, has been largely ignored by 

international law. While arguing for an individual rights approach, this work has 

not ignored the importance of religion in forging ties that form social, communal 

and national identity. For this reason, an established state religion, in states in 

which there is one, while necessarily constituting some form of group preference, 

cannot be dismissed outright as illegitimate. However, the fact that there is a state 

religion should put on the state an onus of proving that no further discrimination 

is caused to members of minority religions, other than that inherent in the fact 

that one religion is considered a state religion and others are not.
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7.1.4  Argument as to further problems of religious freedom 
created by recognition of religious group rights in the state

7.1.4.1  According religious group rights involves the state in evaluation of the social 

worth of religious groups, thereby breaching state neutrality

For the implementation of laws that accord group rights, often the state must 

accept one determination of the group and its representative leadership. This is 

frequently unacceptable to subgroups, dissenting leaders or individuals within the 

group. Any determination by the state between competing claims means it will not 

remain neutral. Group determination is not only misguided in principle, but is 

also problematic in application. The defi nition of the group causes the state to 

breach its neutrality. Even when the state is neutral, it is called on to make deci-

sions that include value judgments on religions. According rights to groups adds 

further diffi culties as it calls on the state to make legal determinations predicated 

on value judgments between subgroups and regarding group leadership.

This argument is qualifi ed. In some cases, it was shown in Chapter 3, it is simply 

not possible to accord the right to individuals. Such for example, is allocation of 

funding to religions. It would not be possible to let each member decide what 

should be done with the funding, and so some form of group determination is 

unavoidable.

The conclusion of this work must be qualifi ed in other ways as well. In some 

cases there was shown to be a moral justifi cation for putting the peaceful relations 

within a mixed community above individual religious equality. In such a case, a 

group basis for equality could be used (proportional representation of the com-

munities) rather than an individual basis (equal treatment regardless of a person’s 

religion).

However, while these, and other, more complex considerations must be taken 

into account, they do not detract from the conclusion of the course of argument 

presented, namely that religious freedom must be understood as an individual 

right.

7.2 Some practical implications

The analysis suggested in this work has highlighted some of the important 

areas defi cient in the protection of religious freedom. Two important areas of 

life have been left outside the scope of legal protection due to the classical liberal 

distinction between the public sphere, in which human rights are protected, and 

the private sphere, in which they are not. One of these is the workplace; another 

is the family.

In the workplace, human rights must be protected from private, as well as public, 

actors. This area has traditionally escaped the notice of human rights law, which 

has protected rights from the power of the state. However, here the distinction 

between the public and the private is not conducive to the protection of human 

rights. The place of work has become one of the important areas in which people 

spend much of their lives and so it exerts a strong infl uence on their lives, as much, 
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if not more than the state. This status of the workplace as lying between the public 

and the private spheres was highlighted in Chapter 3 (regarding the rights of employ-

ees in workplaces with various degrees of religious affi liation) and in Chapter 5 

(in the discussion of teachers and other public and private sector employees).

The ILO Discrimination (Employment and Occupation) Convention (No. 111) 

forbids discrimination in the workplace on various grounds, including religion. As 

shown, however, the question what constitutes discrimination on grounds of reli-

gion is much more complicated than it is on other grounds such as race or colour, 

precisely because of the individual and group claims made on this right. More 

detailed instruments are important. One such instrument is the EU Council 

Directive Establishing a General Framework for Equal Treatment in Employment 

and Occupation.2 Other regional and international bodies should inquire into the 

adoption of similar detailed instruments protecting religious freedom and guaran-

teeing equal treatment in the workplace.

The other area explored in this study, in which religious freedom is harmed by 

the private/public distinction in the applicability of human rights law, is that of 

the family. Here too, traditionally, human rights law has not addressed infringe-

ments emanating from private actors, notably the family. Family law often 

implements religious perceptions. This shapes, to a large extent, the perception of 

women’s role in the family and the community.

Women’s religious freedom should be integrated into the mainstream of dis-

course on religious freedom and into any future legal instruments on religious 

freedom. The determinations of the Human Rights Committee in General 

Comment 28 should be implemented by states. The different UN human rights 

conventions, particularly the ICCPR, the ICESCR, and CEDAW should be 

interpreted according to the same principles as those elucidated in GC 28, so that 

equality of women guaranteed by these instruments could not be subject to restric-

tions or reservations based on religion.

Some more specifi c recommendations arose out of this discussion: The Human 

Rights Committee and the CEDAW Committee should call on signatory state 

parties in which personal law is religious law to legislate a secular non-discriminatory 

system of personal law.

International human rights law does not suffi ciently protect rights of women 

within unoffi cial unions that are unrecognized by the state law (whether religious 

marriages, other unoffi cial marriages, or cohabitation). Such unions should be 

legally protected. This means ad hoc recognition of these unions as equal to mar-

riages, in those instances in which rights of the spouses will be furthered and not 

harmed by the recognition.

A critical analysis of the infl uence of religion on the legal interpretation of 

gender roles in the state should also lead to a re-evaluation of the law regarding 

sexual orientation and the recognition of the need for specifi c international 

legal standards in this area.3 Similarly to their role in defi ning gender roles, reli-

gions have played a role in defi ning morality and deviancy of sexual orientation. 

Both in the case of gender roles and in the case of sexual orientation, such defi ni-

tions emanating from religious sources have been incorporated into the law.
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Investigation of the right of the child to religious freedom has revealed a dispar-

ity between the assertion that a right of the child to religious freedom is protected 

and the underlying assumptions refl ected in legal reality, which protects choices of 

parents, communities and states. It should be recognized that existing formula-

tions in international instruments of the rights of parents to choose the religious 

education of the child should be understood as a right derivative of that of the 

child, a right to exercise the right for the immature child, who is the ultimate 

bearer of his own right to religious freedom.

Future international instruments that guarantee religious choice in education 

should include protection of gender equality. This is particularly so, as religious 

education is often sex segregated. While care must be taken not to deter parents 

from sending female children to schools, progress should be made, by education 

and by legal provisions, to elimination of sex disparity in education due to reli-

gious perceptions.

The analysis in this work of the oversight of the dual nature of the right of 

religious freedom has pointed to the unique way it should be protected in 

the marketplace of ideas. Incitement to religious hatred should be prohibited, but 

only through legislation that carefully circumscribes the ambit of protection 

and guards freedom of religious speech. International instruments which deal 

with religious hatred should differentiate between religious and other bases of 

hate speech, tailoring the provisions of religious hate speech to allow for expres-

sion attacking religious views but not expressions attacking members of religious 

groups.

It is important to develop legal means to prevent religions and religious organi-

zations from infringing human rights. A crucial question is whether religions can 

be subjects of international law. There are clearly great diffi culties in according 

legal personality to religions in international law: they are non-state entities, they 

operate in the spiritual realm and many do not have a clear institutional structure 

to which responsibility for violations can be imputed. However, the idea is not 

without basis. As has been seen, religions, through their representatives or through 

the actions of states, are already participants in the formation of international and 

national law, affecting human rights.4

Of course, religions vary greatly. It is easier to make the theoretical argument, 

as well as to delineate the practical application with regard to large religions with 

well-recognized, state-like institutions, than with regard to small, diffuse religions. 

The Catholic Church is the paradigmatic case for application of these interna-

tional legal norms. It already takes part, directly and indirectly, in the formulation 

of international norms. These considerations will need to be taken into account in 

the discussion of the possibility for expansion of international human rights law 

and its application to religious bodies.

The political participation of religious parties that espouse undemocratic prin-

ciples was explored (in Chapter 2). It was shown that, in addition to the 

considerations present regarding limitations on undemocratic parties that are not 

religious, religious freedom is a consideration that must be taken into account 

when limiting the political participation of such parties.
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7.3 A few fi nal words

This discussion can be placed within the broader debate on democratic liberalism 

in international law. Proponents of democratic liberalism in international law 

argue that the individuals who constitute the state must give their consent to the 

government in order to legitimize its actions at the international level,5 and that 

only following a democratic process will validate a state’s exercise of power. 

International lawyers of this school have also argued for linkage of the legitimacy 

of governments to observance of human rights as well as to participatory democ-

racy.6 The argument for democratic liberalism has been criticized, on various 

grounds, among them the potential harm of dividing the world into Western and 

non-Western states,7 and that democratic liberalism accepts as legitimate only one 

view of religion and its place in the public sphere.

The role of religion in the international public sphere has become a focal point 

of attention for scholars of international relations. The study of law should explore 

the legal aspects of this debate. Huntington, in two infl uential articles,8 argued 

that world politics are entering a new phase in which fundamental confl icts will 

not be between nation-states, or even ideological or political rivals, but between 

civilizations. These are differentiated from each other by their history, language, 

culture, tradition, and, most importantly, religion.9

This argument has caused considerable backlash. Among others, Ajami10 

counters Huntington’s claims by arguing that modernity and secularism are on 

the rise even in non-Western states, which, according to Huntington’s paradigm, 

should be on the opposite side of the culture clash to the Western world. He cites 

Algeria, India and Turkey as examples in which middle classes held off religious-

traditionalist turns. It has been seen that this is a ‘glass half full’ description of 

situations that could equally be described, as ‘the glass half empty’. In Algeria, 

democratic election rights were suspended as a way for the secular state to fend off 

a religious challenge to the democratic system (see Chapter 1). In Turkey, too, 

religious freedom is restricted in order to maintain separation of religion and state 

(see Chapters 3 and 5). In India, broad laws restricting religious speech have been 

recently used to curb fostering of religious strife (see Chapter 6). The confl ict 

between religious and secular forces in these societies may have a price in civil 

liberties.

The study of religious freedom and human rights has particular importance for 

today’s international society. Only a principled international approach, applied 

without prejudice, can protect religious freedom worldwide.

Notes

1 According to data compiled by the Stockholm International Peace Research Institute, 
Yearbook 2001: armaments, disarmament and international security, Oxford: Oxford University 
Press, 2001.

2 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework 
for equal treatment in employment and occupation OJ L 303, 02/12/2000, 16–22.

3 Compare E. Heinze, Sexual orientation – a human right: an essay on international human rights 
law, Dordrecht: Martinus Nijhoff Publishers, 1995.
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 4 This has been shown in Chapter 4 in the context of women’s religious freedom, but is 
true also in other areas in which religions have an important infl uence on daily life.

 5 T. M. Franck, The power of legitimacy among nations, New York: Oxford University Press, 
1990; T. M. Franck ‘The emerging right to democratic governance’, American Journal of 
International Law, 86, 1992, 46.

 6 See, for instance, S. Marks, The riddle of all constitutions: international law, democracy, and the 
critique of ideology, New York: Oxford University Press, 2000.

 7 T. Carothers, ‘Empirical perspectives on the emerging norm of democracy in interna-
tional law’, Proceedings of the American Society of International Law, 1992, 261; further discussion, 
S. Marks, The riddle of all constitutions: international law, democracy, and the critique of ideology, 
New York: Oxford University Press, 2000, 46.

 8 S. P. Huntington, ‘The clash of civilizations?’, Foreign Affairs, 1993, 22; S. P. Huntington, 
‘The west: unique, not universal’, Foreign Affairs, 1996, 28.

 9 While initially Huntington lists all these defi ning characteristics of civilization, his 
discussion refers almost exclusively to religions.

10 F. Ajami, ‘The summoning’, Foreign Affairs, 72, 1993, 2. This is one of a number of 
responses to Huntington that were published in this issue of Foreign Affairs.
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