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1

Luhmann’s Social Theory

Introduction

There is no doubt that Niklas Luhmann’s social theory is complex. Yet this
is not complexity for complexity’s sake. It is complex because modern
society itself is a mass of complexities, and Luhmann saw the task of a social
theorist as observing complexity for what it is and avoiding simplified or
reductionist accounts of the social world. He wanted to avoid above all else
the idea that one could capture ‘the truth’ or essence of modern society
in one theoretical account. No theory, not even closed systems theory or
autopoiesis, can have the last word or give an exclusive or true account of
what society, in its totality, is and how it operates. One could even suggest
that the first principle of Luhmann’s sociology is that the possibility not
only of seeing things differently but of society actually being different is
always present. He fully realized that one could never completely escape
reductionism, since any attempt to address and understand events socially
necessarily involves selection, rejection and interpretation. What he did
accept as feasible, however, was a theory which embraced the possibility of
infinite theories, accounts or interpretations of society or beliefs about
society. In this theory none of these theories, accounts or interpretations is
or could ever be final or definitive. What he wished to offer, therefore, was
a social theory of social theories — a social theory which considered multi-
ple ways of perceiving and understanding society.

But the price for this anti-reductionism, this acceptance of complexity, is
a highly abstract and generalized notion of social events which often seems
more appropriate to philosophy than to sociology. Nevertheless, it will be a
principal tenet of this chapter, and indeed of the whole of this book, that
what we are dealing with in Luhmann’s writings is indeed a social theory
which may be used to make sense of and analyse the historical and con-
tinuing evolution of society, as well as specific events and relationships
between events. However, unlike most sociological theories it does not
attempt to place them in some normative or ideological framework which
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depends ultimately upon a particular view of human nature (what we refer
to later as ‘anthropocentric’). In this respect it does not fulfil the expecta-
tions of those many sociologists who still want a theory to be testable or, at
least, to provide clear indications of causal factors and likely outcomes. Yet
to label Luhmann’s writings as philosophical speculation or pure abstrac-
tion is both to misunderstand his intentions and to underestimate their
value as possible ways of making sense of events which today’s theoretical
fashions of post-structuralism, post-idealism and postmodernism tend often
to regard as formless and meaningless.

A second difficulty in understanding Luhmann’s sociology is the supposed
anti-humanist and anti-individualistic nature of his theory. In contrast to
almost all sociological (as opposed to philosophical or metaphysical) theo-
rists that have preceded him, Luhmann’s primary unit of analysis is not the
individual or groups of people but systems. And these systems consist not of
people, but of communications. For readers who already carry in their heads
a concept of society derived from the traditions of ‘classical sociology’, from
political theory, jurisprudence or socio-legal theories, the conceptual leap
into Luhmann’s world may be particularly difficult, for it means abandon-
ing, at least temporarily, many of those safe preconceptions that have served
as keys to understandings of social events. What Luhmann requires of us as
readers of his works is that we become observers, not of people or groups or
governments or states, but of society. But society for Luhmann means any
social system which makes sense and gives meaning to the world, where the
sense and meaning they produce is relied upon by other social systems. So
what he is asking is for us, as sociologists, to become observers of observa-
tions — observers of all those theories, concepts and beliefs which people use
to understand events, attribute causes, make predictions and so on. Nor is
this just an exhortation to free ourselves from our own moral, religious,
ethical, ideological and political beliefs and attitudes, and become neutral
observers of the social world. He wants us to go even further, to disengage
from a personal or particular perspective in a way that allows us to see our
own morality, rationality, religious and political beliefs as systems engaged
in the process of observing the social world. He wants us to see each of them
not as privileged accounts of what is true or right, but rather as limited and
limiting ways of making sense of what would otherwise have no meaning
- and no more than that.

On the other hand, Luhmann is not advocating moral anarchy or pure
ethical relativism, nor is he suggesting we should abandon any attempt to
improve ourselves, or the world around us. Despite assertions to the con-
trary,! there is no moral lesson concealed within his theory. His message is
rather that sociological understanding lies elsewhere than in adopting one or
more ideological perspectives from where, by taking up positions on politi-
cal, religious and moral issues, we commit ourselves to supporting social
action whether through a religious organization, a political party or a protest
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movement against, for example, the perceived causes of injustice or inequal-
ity in the world. Holding beliefs and values, and feeling the need to express
them, may be necessary to convince ourselves and others of our humanity,
our commitment to the well-being of others and our essential ‘goodness’,
but, according to Luhmann, it has nothing at all to do with sociology or
the analysis of society. More than that — when such beliefs and values become
formulated as ‘theories’ they interfere with or block entirely access to socio-
logical understanding for two reasons. Firstly, they rely upon an ‘individu-
alized’, ‘anthropocentric’ or ‘psychologized’ notion of society by making it
appear that satisfactory accounts of the causes of historical events are pos-
sible through explanations which focus upon individuals or groups of indi-
viduals, and seek to analyse their actions and their decisions by referring to
their personalities, their motives, beliefs and values. In a similar vein, they
often give the impression that the future may be brought under control
through controlling or regulating people’s personal beliefs and values, and
inducing them to act in ways which are likely to lead to a better society
than exists at present.

In the second place, the validity of such theories as reliable, accurate or
authoritative accounts of the world depends upon the presumption that
there exists some external referent, whether religious, scientific, rationalist,
intuitive or political, which supports their particular view of human nature
and human needs. For Luhmann, as we shall explain later, ‘truths’, which
assume the existence of some external, objective arbiter of rightness, again
stand in the way of any ‘sociological’ understandings of the contingent
nature of society. They are remnants of the Enlightenment notion of
‘perfection’ through which precise external causes could be identified
for each evident imperfection in society, and ‘naturally good’ and
‘naturally bad’ explanations and solutions could be readily distinguished
from one another.? For Luhmann, social events are seen as the outcome
not of definitive causes but of contingent conditions, and the art (or science)
of identifying causes and providing and promoting ‘true’ explanations
is itself part of society and not external to it, and is as much subject to
contingent conditions as everything else. Clinging to beliefs in ‘the right
answer’ or ‘the only rational explanation’, therefore, effectively blocks any
attempt to go beyond the notion of ‘perfection’ and see society in any way
other than that prescribed by a particular explicit or implicit system of
understanding.

What is society?

As we have already mentioned, in contrast to most other chroniclers of
modernity,®> Luhmann’s notion of society does not consist of collections
of people. For him, the central form of relationship in the social world is
not that between individual and society, but that between a social system
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and its environment. We should note at this stage that Luhmann does not
envisage a universal environment within which all social systems exist, but
a different environment for each system. Modern society, according to
Luhmann, ‘is differentiated into the political susbsystem and its environment,
the economic subsystem and its environment, the scientific system and its
environment, the education system and its environment and so on’.* This rela-
tion between system and environment is illustrated in Figure 1 (page 5).

The significance of these multiple environments will become apparent
later, but what of the people who, in the mainstream of sociological thought
as well as in common sense understandings, make up society? Luhmann
sees people as self-referring systems, but not as social systems. People in
Luhmann’s scheme exist both as biological systems and psychic systems.
Figure 2 sets out the three different categories of systems that he identifies:
living, psychic and social. The distinction between these categories is fun-
damental to his general theory and relates to the different media through
which they perform their self-referring operations and relate to their envi-
ronments. Living systems exist within and perform their operations directly
upon media that exist in the natural world, such as temperature, pressure,
electrical impulses, proteins, viruses, bacteria and other living organisms.
For psychic systems the medium is consciousness. This consists of all
thoughts as well as feelings and emotions in so far as the individual being
system is able to give them meaning and significance. Yet it is social, not
psychic, systems to which Luhmann devotes almost all his extensive writ-
ings, and the medium for these systems is communications.

Luhmann’s steadfast refusal to see people, their actions or their beliefs as
the foci of attention for his particular version of sociology has attracted criti-
cal comment from many quarters.® Yet it is not anti-humanism in any moral
sense of the term or even sheer perversity that has led Luhmann to turn his
back on human beings, but rather the logical outcome of his rejection of
theories which reduce society to collections of individuals, each with his or
her consciousness which cannot be observed directly. For him, sociology
should be concerned with what is observable: the thoughts of people are
not, whereas communications are.

Furthermore, Luhmann derides those sociological traditions which place
the individual at the centre of the universe and the centre of necessarily
simplified versions of society. He deplores the sociological usage of the many
‘isms’ of intellectual thought — for example, humanism, liberalism, conser-
vatism, socialism. He rejects them not because they are wrong or misguided
per se, but because they are quite inadequate as starting points for societal
analysis. In part, this rejection concerns the insurmountable problems asso-
ciated with the very notion of ‘the individual’ or ‘man’ in the singular that
are relied upon by constructivist theories,® when there is nothing inherent
in any ‘psychological reference system’ which would allow generalizations
to be made about the way in which ‘the individual’s’ external world is
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Law’s Environment as
observed and
constructed

by law

Politic’s Environment as
observed and
constructed

by politics

Science’s Enviroment as
observed and
constructed

by science

Figure 1: The relation between the social subsystems of law, politics and science,
and their environment
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Self-referential autopoietic systems

Living Systems Psychic Systems Social Systems
Cells Brains Organisms Societies Organizations Interactions

Figure 2: Types of self-referential, autopoietic systems (from Luhmann, The Autopoiesis
of Social Systems, 1986)

understood and observed. ‘There are now approximately five billion psy-
chological systems. It has to be asked which of these five billion is
intended.” Any statement concerning knowledge of individual social cog-
nition, Luhmann asserts, has ‘to be characterized as practising socio-
communicative observation’.® It has, that is, to recognize that social
understandings exist within communications external to the individual, and
that these communications cannot be captured by assuming that one or
other individual’s internalized observation of the external world will in some
way offer a complete account of all possible understandings of society that
exist.

Another reason for Luhmann’s rejection of ‘the individual’ as the unit
of sociological analysis concerns his historical account of social evolution.
Those individualizing theories which may once have been accepted as ade-
quate sociological accounts of the way that traditional societies understood
themselves today can offer only partial, incomplete and limited explana-
tions of the complexities of modern society. ‘In stratified societies’, he writes,
‘the human individual was regularly placed in only one social system. Social
status (condition qualité, état) was the most stable characteristic of an indi-
vidual’s personality.”” However, this is no longer possible for modern society,
which, as we shall explain, Luhmann sees as differentiated into social func-
tion systems to provide a firm definition of a person’s social standing, status
or role. ‘Nobody can live in only one of these [function] systems’, he states.
But he then asks: ‘if the individual cannot live in “his” social system, where
else can he live?’'° Luhmann’s answer is to see the individual as an observer
of society, but not having an existence within society. ‘The individual leaves
the world in order to look at it. He does not belong to any [social system]
in particular, but depends on their interdependence.””’ Individual con-
sciousness then clearly observes society and is dependent upon society, but
it is not, in Luhmann’s scheme, part of society.
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In Luhmann’s terms, modern society with its functional differentiation
(see below) and with its fragmentation of ‘people’ into roles within social
subsystems makes it necessary for social scientists to turn their attention
from the individual to the operation of these systems which together con-
stitute society. In this schema people, as we have seen, become living
systems, which exist as bodies and bodily parts, and ‘psychic systems’, which
produce meaning through consciousness. Society, on the other hand,
consists of interdependent social systems which make sense of their envi-
ronments through their communications. The two remain always quite
separate, although dependent on and ‘structurally coupled’ to one another.
This is not, it is worth repeating, to be seen as Luhmann denying the impor-
tance of individuals, nor a rejection of claims that humanity is worthy of
attention, but rather as a deliberate separation of communication and
consciousness, and a construction of both as having distinct existences
‘as autonomous worlds of meaning’.'?

Social systems, as Figure 2 indicates, consists of three different types of
system: interactions, organizations and society. All three use communica-
tions as their medium of existence, but for society the only communications
that are acknowledged as meaningful are those recognized by society’s sub-
systems of politics, law, science, religion, education, art and so on. Put the
other way round, society, for Luhmann, consists of (and only of) everything
that is recognized as a communication by one or more of its subsystems: ‘It
is the encompassing social system which includes all communications,
reproduces all communications and constitutes meaningful horizons for
further communications.””* Nothing that can be communicated as societal
communication exists outside society. Interactions between people and
organizations (or institutions consisting of people) may use and operate
upon communications in a self-referring way, but these communications do
not automatically become part of society. Only when they are seen as having
significance for one or more of society’s subsystems does this occur.

The same is the case for operations within and between ‘interactions’ and
‘organizations’. Although these may use communication, their communi-
cations are not recognized as societal communications until they have
been ‘processed’ by one or more communicative subsystems. Society, then
has a very particular meaning for Luhmann. It is different from ‘the social
world’, ‘the social environment’ or ‘the social sphere’. For example, there
may be information exchanges about the weather, last night’s television
programmes, the performance of politicians, the state of young people’s
morality. These may be seen as existing within a social world or the social
environment, loosely defined, but Luhmann regards these exchanges as
products of the social (but not society’s) systems of ‘interaction’ and ‘orga-
nization’ only. Such exchanges, as we have seen, do not become societal
‘communications’ (or ‘social communications’) until they are recognized by
society’s communication systems, and so do not until this moment form part
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of society." As soon as they are recognized as having the quality of com-
munication, they become part of society, as, for example, law (in the form
of evidence), as economics (in the form of advertiser’s assessment of TV
ratings), as politics (in the form of ‘public opinion’) or as health (in the form
of medical statistics)."® Society, as Luhmann explains, ‘is the encompassing
social system which includes all communication, reproduces all communi-
cation and constitutes meaningful horizons for future communications’.'®

Society cannot, for its part, communicate with its environment but only
about its environment. The precise meaning that is attributed to any event
will depend upon the meanings that society attributes to the event — a
typical Luhmannian circularity — but this in turn is dependent upon the way
in which any society organizes its communications at any particular time,
which may, Luhmann claims, be empirically observed and distinguished.
One specific consequence, therefore, of this way of understanding society is
that ‘it is no longer possible to characterize a society . . . by its most impor-
tant part, be it a religious commitment, the political state or a certain mode
of economic production’.’” Instead, Luhmann defines a type of society
by ‘its primary mode of internal differentiation . .. [this] means the way in
which a system builds subsystems’."®

The environment in which society exists consists of nature and con-
sciousness. Nature extends from biological phenomena, such as events in
the human body or in the natural world of plants and animals, to stars and
planets, atoms and nuclei, to natural catastrophes such as earthquakes or
global warming. Consciousness, as we have seen, refers to events in the
minds of people. These events cannot be communicated as such. Nothing
in society’s environment can become part of society until it has been com-
municated, that is, until it has meaning for society, that is for one or more
of society’s communicative subsystems.

Society for Luhmann has to be world society. This means that society rep-
resents the boundaries and the limits of all that is recognized as societal
communications and transmittable as such. However, precisely what is
meant by ‘world society’ will vary both historically and culturally in the
sense that different organizations of communication subsystems will
provide different versions of what that world comprises." If, for example,
communication subsystems are organized feudally in a hierarchical manner
according to rank or status, reinforced by a belief that this organization
reflects a divine ordering of humanity, what is understood by ‘the world’
will appear very different from modern society, which, as we shall see, is
organized in a very different manner. Society’s environment will also differ,
for both ‘mature’ and ‘consciousness’ will be understood in different ways.
An example of a society where communications are organized in a relatively
simple manner would be a completely isolated tribe in the Borneo jungle.
Yet, even here, the society of the tribe is a ‘world society’ in that it does not
know or understand anything outside the boundaries of its own knowledge,
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and the environment for that tribe would be limited by its own under-
standing of ‘nature’ and ‘consciousness’. In this sense, therefore, each
society constructs its own environment. ‘[T]his does not mean that the tribe
is incapable of imagining gods and supernatural causes for earthly events.’*
Its understanding (or construction) of its environment may well go beyond
the physically accessible or empirically verifiable. Planes flying overhead
could be interpreted by the tribal witch doctors as gods with power to affect
the fortunes of the tribe or its individual members. In Luhmann’s terms,
therefore, the tribe’s subsystem of religion makes sense of events in its envi-
ronment in ways that are meaningful for that subsystem, which, in a society
where communications are organized in an uncomplicated manner, repre-
sents reality for all of that society. Within the hierarchical organizations of
communications in the tribe, therefore, the witch doctor’s pronouncements
on the supernatural qualities of planes could well be accepted by the tribe
as ‘the truth’. In other words, no other interpretation would be possible.
This is very different from the complex organization of communications in
modern society.

The function subsystems of modern society

What makes a system ‘functional’?

One needs to avoid entirely the idea that for Luhmann functional means
‘useful’ or that function systems are institutions which society has pur-
posefully created to serve its members and ensure its own survival and con-
tinued well-being. This may be the way that other social theorists have used
the term ‘functional’. Indeed, some commentators on Luhmann’s theory
have assumed that ‘functional systems’ and ‘society’s functional subsystems’
carry with them this notion of contributing to the well-being of society in
the sense that anthropologists, such as Malinowski and Radcliffe-Brown,
used the term. This has led to criticisms that Luhmann cannot account for
social change and even has a vested interest in resisting change. Yet this is
far from what he intended. For Luhmann, the evolution of society subsys-
tems did not happen in any purposeful or rational way, but, as we have seen,
through a process in which information was selected and given meaning as
communication. Society’s function systems became functional as soon as
other communicative systems (and so society, as a whole) began to rely upon
their communications. Systems are functional, therefore, in so far as they
are able to organize communications and disseminate them in ways that
they and other communicative systems may make use of them. In very
general terms, function systems create order out of chaos: they give meaning to
events which otherwise would be meaningless for society. Their functional-
ity relates exclusively to communications and is in no way affected by the
quality of their performance assessed on any other basis. The system of law,
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for example, is no less functional if judges are ‘out of touch’ or the costs of
litigation are prohibitively high. Likewise, the functionality of politics does
not depend upon the integrity of politicians.

In Luhmann’s account of how societies evolve he explains how functional
differentiation was the liberating force which allowed social systems to
develop an autonomous existence, no longer dependent on external author-
ity. Through their codes and programmes it became possible for them to
mark out the boundary distinguishing them from their environment. They
were also able to develop their own identity and ‘self-descriptions’, seeing
themselves as functional in very different ways from that which Luhmann
identifies. By ‘self-description’ Lumann is referring to the mode of operation
by which systems generate their internal identity, ‘whatever the observers
of this process might think of it’.! Law, for example, might see the purpose
of its operations as doing justice, while politics might see itself as providing
a democratically accountable (legitimate) government. As we shall see, these
self-descriptions need bear no relation to the ‘function’ which Luhmann sees
these social subsystems performing in a society consisting of communica-
tions. Even where they are couched in terms of their own functionality, ‘self-
descriptions’ are for Luhmann very different from his notion of functions.
‘They must be treated as selective choices’,** whereby the system conveys a
particular impression, at a particular time, of itself and its activities. This
impression relates to the system'’s self-serving, internal identity. Science, for
example, may see and project itself as generating truth, but this may well
conflict with the ways in which other systems (such as religion) observe sci-
entific processes.?

Functionality, for Luhmann, then does not represent some ideal state
or blueprint which societies should use as a guideline for these self-
descriptions. It is not a benchmark or ‘an evaluation as perfection, as the
best of all possible worlds, as the outcome of progress or as a system with
superior efficiency’.?* ‘What is good for individual parts may be a mixed
blessing for the total system.’” Each of society’s subsystems represents an
entity, existing within an environment which it itself constructs from its
own operations. As such, it has no regard for such globalizing concepts as
‘humankind’ or ‘nature’ or even ‘world society’, for it is unable to conceive
of these concepts except in its own limited terms. Furthermore, it repro-
duces its own identity within the environment that it itself has produced.
In this sense the parts are more important than the whole. One could even
say that the whole is less than the sum of its parts.?® Moreover, as Luhmann
points out, while a society organized in this way is likely to generate ever-
increasing complexity which is in itself a source of creativity and adapt-
ability, the price to be paid is ‘more or less permanent crises in some of the
subsystems’.”” Far from depicting society as successfully balancing the needs
and demands of its various subsystems, much of Luhmann’s extensive
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writing is devoted to describing these crises within various social function
systems, and the strategies taken by the systems to overcome them.

Luhmann’s functional analysis

Functional analysis in Luhmann’s terms relates not to the identity of systems
as evidenced by the contents of their communications, but specifically to
the way in which Luhman’s sociology depicts and analyses society and in
particular modern society, which is characterized by its high level of com-
plexity and differentiation. Although Durkheim’s concept of division of
labour?® and Talcott Parsons’s action systems,” Weber’s theory of rationali-
zation®® and Arnold Gehlen’s account of technology®' are influences on
Luhmann’s ideas, Luhmann’s method of functional analysis is far removed
from any of these theorists. He sees, as already stated, functionally differ-
entiated subsystems as organizing not labour divisions or social action, but
meaning. Socially differentiated systems in their production of communi-
cations transform information into meaning, and without their operations
meaning, and so society, could not exist. But more than that, each has its
specific function in relation to the organization of meaning for society.*
Throughout his works Luhmann provides accounts of the functions served
by different systems. Religion’s function is to manage the inevitability of
contingency;* science provides a way of distinguishing between what is true
or likely to be true and what is not;** law stabilizes normative expectations
in the face of actions that contradict such expectations;* the economy
responds to and regulates scarcity for society via payments and so removes
anxiety regarding the future satisfaction of needs;* and politics provides
society with the means of making collectively binding decisions.*

These organizations of meaning evolve as specific to each system, so that
one system'’s particular way of organizing cannot take over those of other
systems. Nor can other systems take over the function of that system. Such
functionally differentiated subsystems become in effect diverging practices and
spheres of activity in relation to the organization of meaningful communi-
cations. Together they represent a collection of autonomous but inter-
dependent processes, and as such constitute society.

Communications

What is communication?

The term ‘communication’ has a very specific meaning for Luhmann. As
we have seen, he defines informal exchange of views between individuals
as interaction rather than communication. Communication is confined to
the products of social systems. In its simplest terms a communication is
a synthesis of information, utterance and understanding.*® Through
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communication, information is transmitted in a form which makes it under-
standable. This applies equally to verbal and non-verbal communication.
Gestures and actions are types of communication, provided that they are
capable of being understood.

Luhmann defines society as a social system which ‘consists of meaning-
ful communications — only of communications and of all communica-
tions’.* Since, as we have seen, society consists of the totality of all
meaningful communications, it follows that no communications can exist
outside society, so society cannot communicate with its environment or,
as Luhmann puts it, ‘it can find no addresses outside itself to which it can
communicate anything’.** Consciousness cannot communicate and does
not, therefore, belong to society. People may articulate thoughts which are
present in consciousness and, if they are recognized as having meaning by
one or more of society’s subsystems, they become part of society. Luhmann
refers to consciousness and society being ‘structurally coupled’ in the sense
that each constructs the other within its environment and their operations
assume the existence of the other, but each remains separate and distinct
with no direct communication between them being possible.

The concept of form

Luhmann takes his account of the way that systems in general ‘perceive’
and ‘understand’ through differentiation and self-reference from George
Spencer Brown’s treatise on formal calculus, Laws of Form.*' Here Brown
demonstrates how any ‘cognitive’ act or operation we may imagine has to
begin with the drawing of a distinction. This is the case for any com-
munication. A distinction which we may draw is a mark only with respect
to what it is indicating as its area of interest, concern or relevance.** What
is not selected appears as ‘the unmarked state’ and remains indeterminate
or undefined. However, this indeterminate area is not just a nameless void.
It is labelled and exists as one side of a ‘form’ which has been brought
into existence through the operation of making a distinction. To take
an example, if the selection is on the basis of what constitutes law, it is
‘law’ which becomes the marked space and non-law which becomes the
unmarked space. One cannot perceive a rule or norm simultaneously as law
and non-law, just as one cannot perceive an object simultaneously as nature
and as art, ‘unless one enlists yet another distinction — for example, by
adding that both are beautiful rather than ugly or interesting rather than
boring’.** This creates a completely different form — another way of per-
ceiving or understanding which does not apply the distinction law/non-law
(or art/nature). However, all further distinctions made concerning law in
opposition to what is not law, whether about the nature of law, its applica-
tion, its interpretation etc., will take place in the marked space or state of
the form, law/non-law: that is, in a space which has already been brought
into being by what constitutes law and what does not. It will assume the
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existence of something which is not law, without defining what that some-
thing might be. These communications are reproductions of the original
form which, while relying on the existence of the indeterminate state of
something which is not law, all take place within the marked state of law.
Any operation of reproduction has to leave as indeterminate the unmarked
space which it is excluding, while it selects the indication for the area it is
choosing or including within the marked state.** For Luhmann this drawing
of distinctions represents the foundation for all communications which, as
we shall see, are able to become the building blocks for society only when
these distinctions are made within communicative systems.

The more complex aspect of communications, which Luhmann identifies,
concerns their central role in what he describes as ‘a difference-theoretical
theory of form’.* He sees communications as requiring ‘articulated forms’.
They require these, firstly, ‘to serve as a condition for the cooperation of dis-
parate psychic systems [people] that perceive words or signs as differences’
and so ensuring ‘the connectivity of communication’.** Secondly, however,
communication also needs articulated forms because ‘they must have
recourse to past and future communications, that is, it must be able to iden-
tify something as repeatable’.*” This is not simply a matter of situating the
communication in time; communications must also be able to refer back to
previous communications and the possibility of future communications of
the same kind. They provide the form with an identity and continuity.

The theoretical concept of form, which Luhmann sees as essential to
any understanding of communicative systems, presupposes the world as an
‘unmarked state’,*® as a nothingness which cannot even begin to appear
until a distinction is made and a boundary drawn between what is ‘marked’
and what becomes the unmarked side of the form. This can happen only
once the operation of marking — the drawing of the distinction — has taken
place. Once this initial distinction has been made, further distinctions may
be drawn within the space of the marked side. These are always based on
the presumption of the existence of the original distinction separating the
marked from the unmarked side. As we have noted, every distinction repro-
duces the difference between marked and unmarked space. This occurs
whether or not that distinction is made within a space that has already been
marked. For example, a decision which makes a distinction between crimi-
nal and civil law reproduces the difference between law and non-law, the
marked and unmarked space. Equally a decision that something is a politi-
cal not a legal issue is based on the unmarked (non-law) side of the law/
non-law distinction by creating a form called ‘politics’. Drawing, therefore,
on George Spencer Brown, Luhmann sees the communicative act of making
distinctions as the essential operation for the creation of a society consist-
ing of communications, for ‘[w]ithout distinction, one would encounter the
world only as an unmarked state’.* As such nothing would be communicable.
This act of drawing a distinction either ‘does or does not happen - there is
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no other possibility’.*® As such it requires an initial ‘motive’, but once drawn,
a ‘sequence of operations is set in motion as it were spontaneously’;*' further
distinctions follow one another, and distinctions within those distinctions.

The crucial point that Luhmann derives from George Spencer Brown'’s
Laws of Form is that ‘a form without another side dissolves into the unmarked
state’ and as such cannot be observed, for it has no existence except in a tran-
sitory state as a distinction is being made.** Only an observer of the form
(and not the drawer of distinctions) is able to recognize both sides of the
form, and an observer cannot observe the form unless both sides are distin-
guishable. Furthermore, this capacity for observation and for being observed
is a necessary precondition for the existence of any society consisting of com-
munications. Societies, therefore, could not exist if all that happened was
the drawing of distinctions. Luhmann insists, however, that

[tlhere are . . . form-coded systems — systems capable of employing a code
of binary distinctions such as true/untrue, having/not having property,
being/not being an official, in ways that permit them to operate on both
sides of the distinction without leaving the system.**

It is the formation and reproduction of these form-coded systems which
permits both observation and the capacity to be observed, and so enables
the existence of society. The legal system, for example, may distinguish both
what is lawful and what is unlawful, and politics is capable of recognizing
both the powerful and the powerless, but these distinctions necessarily take
place within the system. It is only possible as a consequence of these systems
applying their particular code to an environment which has already been
designated by the system as the marked space in which law or politics
operates.

Communications as the unit of analysis for
systems theory and autopoiesis

Many of the frequent misunderstandings and misrepresentations of
Luhmann’s social theory are the result of omitting the all-important fact
that his theory concerns not actions, not objects, not people, not language,
but communications. As we have seen, this clearly distinguishes it from
Parsons’s The Structure of Social Action.>* Parsons’s theory relates to human
action and the way that the integration of shared normative structures
reflecting people’s needs makes social order possible. He is concerned with
the integration of particular people through norms and roles into society’s
structure. As such, he is often criticized for the rigidity of his theorized
notion of society, its inherent conservatism and inability to deal with social
change. Yet to direct such criticisms at Luhmann, simply because he studied
with Parsons and adapted for his own purposes certain of Parsons’s concepts,
such as symbolically generalized media and the increasing complexity of
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society, is misguided. Despite his admiration for Parsons, Luhmann refused
to accept Parsons’s optimistic and rather simplistic belief that the problems
of subjective contingency had already been solved by the existing social
system, or that they could ever be solved by any future social system.** Not
only then is Luhmann’s theory able to entertain the possibility of social
change, but it sees change as inevitable, and it raises questions about the
improbability and transitoriness of society, rather than questions about its
solidarity.*

It would also be misleading to see Luhmann’s theory as a theory about
people engaged in different social activities using different ‘languages’. The
reason for this is primarily that language, construed as a symbolic system,
may be used by both conscious and social systems, while Luhmann, as we
have seen, is quite clear that these two kinds of system should remain quite
distinct. He insists that this distinction has to depend upon the two using
different media — consciousness and communication. If language were con-
ceived as a medium of communication, it would in effect merge conscious-
ness and society, so that meaning would not be a necessary prerequisite for
societal communication. Anything which was recognized as language — even
nonsense phrases — would have to be treated as communication, as would
every conversion from feelings or intuitions into language. The second
reason why communication is not the equivalent to language, and why
social subsystems must be seen as communicative systems and not linguis-
tic entities, is that communication covers a wide range of possible modes
and is not confined simply to words. A gesture may be a meaningful com-
munication, as may an act or a scientific theory or concept, none of which
will necessarily depend upon words, even though all may be observed and
reconstituted through the use of words.

The problem of communications

Unlike many social theorists who take for granted the ability of people to
communicate effectively, Luhmann problematizes the very possibility of
communication. His theory ‘starts from the premise that communication
(and so, society) is improbable, despite the fact that we experience and prac-
tice it every day of our lives and would not exist without it’.” He identifies
three ‘improbabilities’ associated with effective communication. The first is
that of meaning: ‘meaning can be understood only in context, and context
for each individual consists of what his own memory supplies’.*® The second
improbability concerns the transmission of communications to recipients:
‘it is improbable that a communication should reach more persons than are
present in a given situation. The problem is one of the extension in space
and time’. Luhmann calls his third improbability ‘the improbability of
success’. By success he means ‘that the recipient of the communication
accepts the selective content of the communication (the information) as a
premise of his own behaviour’, for ‘even if a communication is understood,
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there can be no assurance of its being accepted’.*® Depending on the content
of the communication, acceptance might involve acknowledging and acting
in accordance with its truth, value, importance, lawfulness, potency, cor-
rectness and so on, but it may also involve ‘processing experiences and other
thoughts and other perceptions on the assumption that a certain piece of
information is correct’.*

These three types of improbability are mutually reinforcing. ‘The solution
of one problem makes it that much more difficult to solve the others.’
For example, the ‘better one understands a communication, the more
grounds one has to reject it’.! For Luhmann, as we have seen, if there is no
meaningful communication then there can be no society, and, vice versa.
So he sees the problems of communication as being central to any under-
standing of society and ‘the connection between improbability and the for-
mation of systems [as] one of the concepts that systems theory has to offer’.®
Without function systems to organize communications for society, there
would be no basis on which the meaning of communications could be
transmitted intact, that is without a high probability of distortion and
misunderstanding.

The relationship between systems and communications

Another way of stating the problem of meaningful communication is as
‘double contingency’, which has its origins in the social theory of Talcott
Parsons. Here is a simple example:

A makes a gesture to B expecting B to respond to that gesture in a certain way.
B’s response to the gesture will depend on his selection from a range of inter-
pretations that he has internalized including how he, B, expects that A will
interpret his response.

Even in this simple model there are already plenty of opportunities for mis-
understanding. Firstly, A’s expectations of B may prove to be wrong, since
they are wholly contingent on B interpreting A’s gesture in the way that B
intends. Let us assume that B correctly interprets A’s gesture. Any possibil-
ity of understanding between the two is still by no means assured, for it still
depends on B’s response conforming to A’s expectation of the way that B
will react to his gesture. All depends upon B’s selection of the appropriate
response. But the only way for B to know in advance what A expects or how
his gesture in response to A’s will be interpreted by A is to draw upon his
own expectations of A’s reaction to the particular gesture that he, B, selects.
Any meaningful communication between A and B can be said to be doubly
contingent, since it depends upon B interpreting correctly the meaning of
A’s gesture and also upon B selecting a response which A in turn interprets
as conforming to his expectations.



Luhmann’s Social Theory 17

This is why the fulfilment or disappointment of expectations plays such
a central role in communication and thus in Luhmann’s sociological analy-
sis.®® It is just at the point when A’s and B’s expectations coincide so that
information passes between them that communications systems are formed.
Once formed, every gesture or, in more sophisticated systems, every oral or
written statement may be attributed meaning (or rejected as meaningless)
through a process of selection - it either belongs to the communication system
or it does not. Then, if it is seen as belonging to the system, any further selec-
tion is confined to a manageable and finite number of choices - it either
means this or it means something else which has meaning within the system’s
boundaries. Communication systems, therefore, need continually to refer
back to past communications in order to decide (a) whether the ‘utterance’
(act, gesture and so on) has meaning within its terms and is not mere ‘noise’,
and (b) what that meaning might be.

Social communication and interaction

As we have seen, Luhmann makes the perhaps surprising distinction
between systems of interaction and systems of communication. It is systems
of communication and not interaction which constitute society. Systems of
interactions, for Luhmann, are confined to exchanges between people who
are present.®* This confines the range of information that it is possible to
exchange to ‘the double process of perception and communication’ —
to the mutual understandings that are possible in interactive situations.®® As
systems for information processing, they also operate under severe con-
straints of time — the time that the participants have available to be with
one another. This leaves ‘little freedom of choice concerning forms of dif-
ferentiation’.*® It would, therefore, not be possible for systems of interaction
to be part of what for Luhmann represents society. Nevertheless, as we
have remarked, the results of interactions or simply the fact that they have
occurred may become the subject of social communications, that is, may
be observed as having meaning by one or more of society’s communicative
subsystems. Luhmann is then able to maintain that ‘(nJo man can commu-
nicate (in the sense of achieving communication) without thereby consti-
tuting society’,*” but ‘achieving communication’ has to go further than
those exchanges which take place between people, as individuals or repre-
sentatives of organizations, in each other’s presence. This distinction
between ‘interactions’ as transient communications and the communica-
tions of society’s communicative subsystems is of considerable importance
in Luhmann’s theoretical scheme. It is the latter — societal communications
— which provide the focus for all his writings on society.

Society’s reduction of complexity

The more complex the society, the more numerous and the more differen-
tiated will be its various communicative subsystems. The generalization of
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media of communication, which we referred to earlier, become the nuclei
for the development of subsystems. These subsystems together ‘solve the
problem of double contingency through transmission of reduced complex-
ity’:%® that is, they produce communications which enable the reduction of
complexity to meaningful and manageable proportions. ‘They employ their
selection pattern as a motive to accept the reduction, so that people join
with others in a narrow world of common understandings, complementary
expectations and determinable issues.”” They are also a necessary prerequi-
site for system differentiation, diffusing concepts such as power, law, money
and love throughout the world of meaningful communications which con-
stitutes society. This in turn allows each ‘specialist’ subsystem to rely upon
the resonance of its own specific generalized medium in other subsystems
which will, for their part, be performing similar exercises in selectivity in
their particular sphere of operations.”

System operations

First- and second-order observation

The concept of ‘observation’ is crucial to Luhmann’s account of the evolu-
tion of society. It is in the difference between first- and second-order
observers that he provides another way of explaining the theory of forms
and distinctions that we set out in the last section. First-order observation
is the initial making of a distinction - ‘an indication of something in oppo-
sition to everything else that is not indicated’.”! Luhmann states that ‘in this
kind of observation, the distinction between distinction and indication is
not thematized. The gaze remains fixed on the object. The observer and
his observing activity remain unobserved’.”> As we have seen, society cannot
exist at this level of observation. However, ‘with the occurrence of second-
order observation . . . whether or not the observer is the same . . . the obser-
vation indicates that the observation occurs as observation’. In other words,
one can come to see how meaning can be attributed to events or objects
only by observing how they are observed. This necessarily involves disin-
guishing the event or object from the observation that makes sense of them;
this can only be done through second-order observation. It is, therefore, as
second-order observation that the ‘observer encounters the distinction
between distinction and indication’.”

The second-order observer, then, observes the first-order observer observ-
ing and, unlike the first-order observer, is able to distinguish between what
is being observed (the object) and the result of the observation. He or she
is able to see the result of the observation as one of many possible ways in
which the object is capable of being observed. This, of course, is not pos-
sible for the first-order observer, who may only distinguish what is being
indicated as a result of the observation from everything else — the
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‘unmarked’ or dark side of the form. Luhmann puts it slightly differently by
stating that ‘second-order observation observes only how others observe.
Once the question “How?” is posed, a characteristic difference between first-
and second-order observation comes into view’.”* The fact that first-order
observation is indeed an observation becomes observable only in an observa-
tion of the second order ‘on the condition that the second order, consid-
ered now as first-order observer, can now observe neither his own observing
nor himself as observer’. It needs a third-order observer to point this out
and draw the conclusion that ‘all this observation of observation applies to
himself as well’.”® For Luhmann, the importance of this concept of the dif-
ferent levels of observation for sociology lies in the recognition that any dis-
ciplined, systematic approach to the understanding of society cannot simply
treat the social world as if it were a collection of facts to be researched and
analysed. Rather, the focus of study must be the different ways in which
ephemeral and transient events are interpreted as if they were facts and
given importance and significance.

Paradox

We now encounter for the first time Luhmann’s particular use of the term
‘paradox’, which is extremely important for an understanding of the opera-
tions of social systems. He describes paradox as ‘the blind spot that makes
distinction and thus observation observable in the first place’.”® Seen in
terms of forms and distinctions, any operation — the making of a distinc-
tion - necessarily occurs on the marked side of the form. But the operation
occurs as if the original bifurcation of the form into marked and unmarked
spaces did not exist, as if what represents ‘the world’ for that operation is
reality and not just a space that has been designated by the drawing of
the original distinction. In Risk: A Sociological Theory Luhmann describes the
inevitable existence of a paradox each time an observer gives an account of
his or her own decision-making. ‘Every observer’, he states, ‘uses a distinc-
tion for the purpose of indicating one or other of the sides. To cross from
one side to the other requires time, so the observer is . .. unable to observe
both sides simultaneously’.”” Furthermore, the observer is unable ‘to observe
the unity of the distinction while he is making use of it, for to do so he
would have to draw a distinction relative to the first distinction’.”® For
example, for an observer of the political system the very use of the govern-
ment/opposition distinction precludes simultaneous accounts of events
from a non-political perspective. The only way to achieve this would be for
the observer to use ‘a further distinction for which the same would apply’,
in the sense that the non-politics side would have to be identified and des-
ignated in some way — for example, as morality or art.”” ‘In brief’, Luhmann
concludes, ‘observation cannot observe itself’.%° In other words, the observer
cannot simultaneously observe himself/herself and the unity of the form
which allows him or her to make distinctions in the first place. For the
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duration of the observation, the observer has to assume that the space in
which the distinction is made represents totality and not only one part of
totality. For example, the legal system observes itself as producing legal (and
hence just) decisions, but it is the same system that decides what constitutes
legality and illegality (or, in its terms, it cannot produce injustice). Hence
the paradox. Only a second-order observer, an observer of the observer
(see above), is simultaneously able to see this unity and view the first-order
observer making a distinction (that legality is not necessarily the same as
justice). This observing Luhmann calls ‘the unfolding of a paradox’. Second-
order observations achieve this by making a distinction between the origi-
nal form (both marked and unmarked spaces) which now becomes the
‘marked space’ and a new unmarked space.

This highly abstract account becomes clearer when the same notion of
paradox is applied to the operations of social communication systems. ‘Para-
doxes arise . .. when systems are involved in observing.”®' The very forma-
tion of systems takes place in a paradoxical way, for they constitute their
own identity by distinguishing themselves from their environment while
always denying that this is what they are doing. But since the environment
is able to be distinguished only on the basis of internal operations, that is
the same kind of operation as the denial, the making of both the distinc-
tion between the system and environment, and the distinction which con-
stitutes the system’s operation can never be anything other than the system’s
operations.®” In other words, what the system observes and treats as its envi-
ronment is nothing other than its own creation. It has no access to reality
or the world as it really exists, but always has to relate its operations to, and
direct them at, an external environment which does not exist independently
of itself. Translated into the terms of social systems, the external environ-
ment for the system — the society in which the system sees itself as operat-
ing — is in practice a construct of the system itself. By treating itself as if it
existed in an objectively verifiable world the system has no awareness of the
paradox of its own existence, and is able to operate as if its communications
were justified and legitimated by universal notions of what is true, legal,
morally right, scientific and so on. These systems are then able to apply these
self-produced criteria of validity to their own operations. ‘This situation is
paradoxical in that the system has to distinguish itself from an environment
which is not part of itself, while at the same time observing that this envi-
ronment is nothing other than a product of its own operations’.** The blind
spot for each system is located in this paradoxical situation, for, as we
explained earlier, it is unable to recognize that what it observes as reality
is only a part of a reality, the whole of which is inaccessible. Through its
operations the system repeatedly and continuously reaffirms its vision of the
external world and its own situation within that constructed world, and so
forever conceals the paradox of its own existence.
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In the more concrete and specific terms of the legal system that we referred
to earlier, legal decisions apply ‘the paradoxical applications of the legal
code’ to themselves, ‘because the system believes it is legal (and not illegal)’,
and, therefore, able ‘to decide over legality and illegality’.** For the legal
system to operate as a system at all, the paradox must remain invisible. This
is achieved through the construction of positive law which, because of its
very nature, cannot cast doubt on the validity (or legality) of the law’s claim
that its decisions are legal. This concealment of the paradox of its own
existence is equally true for science, politics, religion and any other social
system. This concept of paradox is central to Luhmann’s account of the rela-
tion of function systems to reality, and is frequently ignored by those who
label autopoietic theory as constructivist or constructionist. In an article
which specifically sets out to distinguish autopoietic theory from construc-
tivism,% Luhmann points out the fallacy of believing that there is any way
of knowing reality which is not paradoxical. Anyone who describes ways of
understanding the world as constructions, therefore, ‘is forced to begin his
theoretical reflections with a paradox: it is only non-knowing systems that
can know; or, one can only see because one cannot see’.* The very fact of
claiming knowledge or understanding is based on a prior distinction which
observers cannot acknowledge while they are in the process of observing,
and this distinction inevitably makes observers blind to that part of reality
which has been placed on the unmarked side of the distinction. Only by
not knowing can one know. ‘Cognition’ has to deal ‘with an external world
that remains unknown and has to, as a result, come to see that it cannot
see what it cannot see’.’” One can know only through not knowing. The
effect of this is that ‘[wlhen an observer...continues to look for an
ultimate reality, a concluding formula, a final identity, he will find the
paradox’.®® As Luhmann explains:

This is not simply a logical contradiction (A is not A) but a foundational
statement: The world is observable because it is unobservable. Nothing
can be observed (not even ‘the nothing’) without drawing a distinction,
but this operation remains undistinguishable. It can be distinguished
only by another operation.*

Tautology

Luhmann, in his typical style, begins his description of tautologies, as they
exist in observation, with a paradox: ‘Tautologies are distinctions that do
not distinguish’. He goes on to explain how tautologies ‘explicitly negate
that what they distinguish really makes a difference. Tautologies thus block
observations. They are always based on a dual observation schema: some-
thing is what it is’.”® Law’s self-description as ‘lawful’ and its assertion of this
fact as a justification for legal authority is tautologous, because, in law’s
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terms, law could not possibly be anything else but lawful. ‘This statement,
however, negates the posited duality””' - the original distinction between
law and non-law, with state law taking on the identity of all lawful law. It
negates also any possibility that law itself might be seen by an observer as
unlawful (contravening, for example moral or religious laws) — ‘and asserts
an identity’ of the legal system as positive law. Law has come to represent
both the positive side of the distinction and the distinction itself. “Tautolo-
gies thus negate what makes them possible in the first place, and, therefore,
the negation itself becomes meaningless.””? For Luhmann then, tautologies,
like paradoxes, are a way of reflecting upon the identity of a system which
blocks observations of the system.” This enables the system to achieve an
autonomy, an independence from any external validation of its statements.
This is one of the defining attributes of an autopoietic system.

Deparadoxification and detautologization

In Luhmann’s scheme all self-descriptions of society are based on paradox
or tautology — the unobservability by the observer of that observer-in-
operation. Consequently, the problem for social systems ‘is not to avoid
paradox or tautology but to interrupt self-referential reflection so as to avoid
pure tautologies and paradoxes and to suggest meaningful societal self-
description’.”* This involves concealing the paradox or tautology in ways
that make it appear that system communications about its own operations
are not based on self-reference. This may involve the invocation of univer-
sal truths, consensual values or ‘reason’ which appear to endow the system,
its operations and its communications with the quality of meaning.
Luhmann calls this process deparadoxification or detautologization.

The legal and political systems’ paradoxes may always be replaced by
a distinction. The legal system’s distinctions between reasonableness/un-
reasonableness, legal/illegal, constitutional/unconstitutional, may be sub-
stituted for the problem of whether legal decisions are right or wrong in any
absolute sense — whether, for example, the law may be justified in terms of
universal morality or natural law.”® In politics also the paradox of a system
of power which itself determines what constitutes the exercise of power
may be concealed behind such distinctions as democratic/undemocratic,
freedom/state control, what the public wants/what the public rejects or in
the national interests/against the national interests.

While the paradox of self-reference is always present, the distinctions
which cause the paradox to disappear are temporary expedients to meet the
particular demands of critical observers or, in the case of politics, popular
opinion. ‘Deparadoxification means to invent new distinctions which do not
deny the paradox but displace it temporarily and thus relieve it of its
paralysing power.””® The effects of the paradox of self-reference and tauto-
logical system identity, far from paralyzing or inhibiting systems’ operations,
act as spur to invention. Paradox has proved to be a rich source of creativity,
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as systems are continually engaged in finding new and imaginative ways to
conceal their paradoxical existence and endow their communications with
meaning.

Coding and programming

For Luhmann, coding and programming are the closely linked operations
of any social function system. The notion that systems distinguish them-
selves and make sense of their environments through their own particular
binary code can be traced back to Talcott Parsons’s symbolically generalized
media, which Luhmann refers to as the symbolically generalized media of com-
munication. According to this model, each sphere of social activity sees the
world in its own terms. Economy, for instance, uses the medium of money,
law the medium of legality, politics the medium of power, science the
medium of truth, religion the medium of faith and sexuality the medium
of love. While these media exist as ways of understanding events through-
out society, they are specifically developed within individual subsystems as
binary codes which the subsystem applies to its environment to ‘understand’
or produce meaning about its environment and its own identity within that
environment.”” Each code has a positive and a negative side. As we shall
explain, the code for law, for example, is lawful/unlawful (or law/non-law),
and for politics it is governing/governed, having power/not having power
(or in modern democratic societies, government/opposition). Programmes
exist as organizers of information which allow the application by the system
of its binary code.

It was only after Luhmann’s adoption and adaptation for social theory of
the biological notion of autopoiesis that he came to see codes and pro-
grammes as central to the operation of systems. In 1986 he wrote: ‘code and
programming are the two pillars of the unity of an autopoietic system’.”® Yet
it would be a mistake to see them simply as reductionist, ways of filtering
environmental ‘noise’ so as to make complexity accessible. Codes need to
be understood as special kinds of distinction that exist only within the
system and can only be operated by the system. Programmes are necessary
filters for this operation, for, without them, the application of codes would
appear as crude attempts to reduce everything in the world to simplistic
binary propositions. ‘Programming complements coding, filling it with
content.””

Since all social systems are and can be nothing other than organizations
of communication, it stands to reason that it is the codes and programmes
of a system, rather than its structures, institutions or personnel, that are
essential to the system’s identity. While codes, as we have seen, are the
‘abstract and universally applicable distinctions’ between positive and nega-
tive values, good/bad, lawful/unlawful, government/opposition, true/false,
healthyy/ill, which allow systems to give meaning to their environment, their
operation is always mediated by the system’s programmes. The essential
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difference between programmes and codes is that ‘programmes can be modi-
fied or replaced, but the code remains identical throughout and identifies
the system itself’.'*

It is the existence of the system’s code which allows it both to determine
which communications ‘belong to’ the system and to observe both sides of
the distinction; through the use of codes both the positive and the negative
sides of the form are capable of becoming ‘marked spaces’ or ‘marked states’
for the system. As we mentioned earlier (‘What is communication?’, p. 11),
thanks to its code, ‘the system may operate on both sides of the distinction
without leaving the system’,'’! but these distinctions invariably take place
only on one side of the predetermined form. So, in applying its code of
lawful/unlawful the legal system has already excluded everything that
cannot (according to its own criteria) be seen as having any relevance to
law. Similarly politics has predetermined what for the purposes of political
communications shall be political, what may be codeable through the
binary distinction of government/opposition. Yet the reverse is also true. It
is only under the condition of openness towards both the positive and the
negative option, through the application of a binary code, that a system can
identify with a code. So whenever a system is able to ‘understand’ its envi-
ronment by applying the binary distinction of its code, the system ‘recog-
nizes such operations as its own and rejects all others’.'%?

For Luhmann then the system’s code represents ‘the form with which the
system distinguishes itself from the environment and organizes its own
operative closure’.!® Law, for example, recognizes everything that may be
understood as either lawful or unlawful as belonging to the legal system and
to no other system, while at the same time it alone is capable of determin-
ing the difference between lawful and unlawful. The identity of politics
works in an identical manner. Everything capable of being interpreted as an
issue between government and opposition is political, while only the politi-
cal system is able to decide what pertains to government and what to oppo-
sition. It is the system itself, and not observers of that system, be they people
or other social systems, which defines both its identity and its boundaries.

While the codes of society’s system’s code will (by definition) apply
throughout modern society, this does not of course mean that they are
applied identically everywhere, but rather that the distinctions lawful/
unlawful, government/opposition, property/not property, and so on are the
ways in which modern society gives meaning to its environment. Addi-
tionally, it provides within the system the means of creating order, and
within society the knowledge that decisions will be made which may be
relied upon by all society’s social subsystems.'**

Codes, according to Luhmann, are system-specific, that is, positive or
negative decisions in one system do not necessarily transfer to other systems.
Science’s version of what is true does not guarantee that this truth will be
recognized by religion, morality or politics; to be lawful is not necessarily to
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be right, and designating something as property does not answer the ques-
tion of whether it is worthwhile acquiring it. All that coding does is to attach
a specific meaning label. What happens after that label has been attached is
contingent; it is beyond the control and knowledge of the system attaching
the label. In Luhmann'’s words, ‘the binary code lays the foundation for [the]
connection between closure and openness by construing the world as con-
tingent’.'® Legal decisions as to what is right and what is wrong, for example,
‘can be taken only within the legal decision itself’.'” Systems, therefore, are
always faced with an environment that cannot be controlled by the system
so any decision ‘will always remain a risky decision’.

The binary nature of codes

Coding is always binary in nature, imposing a distinction between two
opposing values and effectively excluding third values. While these may be
reintroduced into the system through programming, this does not in any
way alter the code, but rather allows the ground to be prepared for the appli-
cation of the binary values.'” Luhmann is adamant that ‘[a] threefold code,
perhaps of the type true/false/environment or legal/illegal suffering, is never
a possibility’.'”® Nevertheless, this does not prevent environmental problems
‘becoming the object of research programmes or human suffering and their
prevention the object of legal regulations’.'® Here the differentiation of
coding and programme makes the reappearance of the third value possible,
but only within a specific programme of the system to allow the system
to designate one of the binary code values; in Luhmann’s words, ‘only to
co-steer the allocation of the code-values on which it primarily depends’.'*
Programming does not in any way modify the system’s code — rather it ‘com-
plements coding, filling it with content’.!!!

It would be a mistake, therefore, to view Luhmann’s theory as reducing
all the complexities of society to simple binary decisions. One needs to
appreciate the role of programmes for system operations and the possibility
of programmes becoming highly complex in response to the growing com-
plexity of the system’s environment. Within politics and law it is quite
apparent from the high complexity of legislation, law reports and govern-
ment policy papers that system codes rarely appear in their pure form. But
this should not lead to the conclusion that the system’s code has been
altered or rejected in favour of some seemingly more appropriate way of
making sense of its environment. The fact that statutes and legal decisions
may deal with the issue of mental health, for example, does not mean that
the code for politics and law has changed to mentally healthy/mentally ill
or that mental illness has been added as a third option. Neither politics nor
law has any way of deciding issues of mental health — all that they are able
to do is to transform these issues into a form in which their specific codes
may be applied. Programmes do not determine the nature of the coding;
rather, it is the code which generates the programmes and gives them their
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appearance of continuity and rationality. While the code itself may be
described as rigid and invariant, programmes provide a flexibility, a plastic-
ity which allows them to be moulded into whatever shape is necessary to
apply the political and legal code to whatever has been pre-formulated
(through the system’s coding) as an issue for politics or law.''?

The only alternative to binary coding which remains open to a societal
subsystem is to reject the code in favour of a third value. Lawful/unlawful
may through law’s own programmes be rejected in favour of ill/healthy,
property/not property or scientifically true/scientifically false. In these cases
the rejection value enters the system as a trigger for the reapplication of the
initial distinction law/non-law. The issue is seen by law as not justiciable
and best dealt with through other forms of decision-making. The same sit-
uation exists within politics, where matters which initially enter the politi-
cal system are subsequently held to be non-political.

Closure

In order to avoid the kind of misinterpretations that the concept of ‘closed
systems’ has provoked in the past from writers critical of Luhmann, it is
perhaps worthwhile restating that there is nothing in the theory to suggest
that social function systems exist as hermetically sealed units which make it
impossible for people to communicate across the boundaries between them.
This communication between people, however, is quite different from soci-
etal communications. Society’s communications are concerned with issues
of acceptance and rejection of statements, interpretations, decisions, theo-
ries, policies and so on as valid, truthful, relevant, factual and so on. Each
such operation produces an acceptance value and a rejection value - it is this,
not that — which, in the way that we have already explained, distinguishes
between a ‘marked state’ and an ‘unmarked state’. Any further decision-
making has to occur within the boundaries of the marked state.'"* Since social
systems are not people and have not acquired consciousness, they do not
have the possibility of choosing other than in the form provided by their
binary coding. They cannot ‘see’ the world in any way other than in
these binary terms. The legal system, for example, cannot produce scientific
finding; neither can the political system decide what is or is not good art.
This is the first sense in which social systems can be said to be ‘closed’.
The second sense of ‘closure’ concerns the need for each system continu-
ously to refer back to itself in order to authorize or validate the meaningful-
ness of its communications. This sense refers to the ways in which the legal
system ‘knows’ what is and what is not a legal issue, what is lawful and what
unlawful? How does politics know what to treat as political, or science know
what is and is not valid science, or art know what is art and what is not art,
what is good art and what is bad art etc. To find answers in each case each
system has to refer back to the system itself. Only law can answer legal
questions; politics, political questions; science, scientific questions, and so
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on. This has important consequences for the understanding of modern
society. It means that once a decision has been made to treat information
(in the broadest sense) as belonging to the system, a whole range of norma-
tive evaluations may come into play; these derive from the operations of that
system and from no other. It is coded in the terms of that system. It becomes,
in the eyes of that system, ‘a legal issue’, ‘political’, ‘scientific’, ‘art’, ‘a reli-
gious doctrine’, ‘newsworthy information’, ‘medical treatment’, or it is
rejected as such. The system is able to achieve this operation because it has
constructed within its communications a prior definition of its own identity
which it now applies to all new information in its environment.

The corollary derived from the existence of this form of closure is indeed
that systems are unable to communicate directly with one another, for each
system uses different criteria of validity, different forms of authority and dif-
ferent codes for deriving meaning from and assessing the value of informa-
tion. Put in the simplest terms, they see things differently and there is no
possibility of one system being able to internalize the world-view of another.
All that it is able to achieve is an internalization according to its own ‘way
of seeing’ of what it understands from the communications of the other
system.

How systems manage time'"*

Luhmann defines time as ‘the interpretation of reality with regard to the
difference between past and future’.'" But all this takes place against a back-
ground of time passing. In this manner, ‘two kinds of present always exist
simultaneously and it is only the difference between them that creates the
impression of the flow of time’.'"® One ‘occurs in a regular manner’, indi-
cating through, for example, ‘the hand of a watch, sounds, movements, the
crashing of waves that something is always changing irreversibly’.''” Because
‘the world changes frequently enough’ this first kind of ‘present’ is ‘sym-
bolized as the inevitability of the flow of time’. The second kind of present,
that associated with chronology — ‘the standardized scheme of movement
and of time’ - takes place in the system’s environment’.!'®

Time is constructed by systems to make sense of, or give meaning to, their
own operations (decisions, evaluations, acceptance/rejection), all of which
takes place in the present. This second kind of present is then, according to
Luhmann, ‘[tJhe space of time between past and future in which an event
becomes irreversible . . . The present lasts as long as it takes for something
to become irreversible.”''? A simple example of the way this idea of two con-
cepts of ‘the present’ relates to conscious systems is that of birthdays.
A birthday takes place within an ongoing concept of time moving inex-
orably forward, but for individuals whose birthday it is, the present also
represents the anniversary of their birth, the adding of another year onto
their age and probably an occasion for receiving cards and presents and for
family celebration. This second kind of present attributes meaning which
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places it within a chronology relating it to what happened before - birth
and previous birthdays — and to what is to happen after, the adding of
another year to an individual’s chronological age and all that this might
imply for schooling, job security, the chances of marrying, and so on.

Consequently, one has to make ‘a clear distinction between movement,
process or experience of change on the one hand and the. .. constitution
of time as a generalized dimension of meaningful reality on the other’.'”
Different systems, therefore, will vary in their notion of what constitutes
the present. For law, for example, it may be the duration of a trial or the
moment when the verdict is pronounced; for politics it may be a parlia-
ment vote on a piece of legislation. In each system the present is no longer
the present once something is seen as having changed. In the same way the
future is always seen from the present — the present future, as Luhmann calls
it — until something changes and the present becomes, not the future, but
again the present future. The future always recedes beyond the horizon.

Both the past and the future are accessible only through the present
and what that present consists of. The question of where the horizons of
past and present begin is constantly being revised through communication
within systems. ‘Social systems’, Luhmann clarifies, ‘are non-temporal
extensions of time.’'?! While for time as chronology ‘the present’ moves
inexorably onwards, within systems of meaning it may be controlled in a
way that allows reversibility to occur. ‘Self-reference makes it possible to
return to earlier experiences or actions and continuously indicates this pos-
sibility.”'?> Within law injustices may be redressed and, as far as the legal
system is concerned, matters are restored to the state that existed before the
wrong decision. ‘The finality of an action can [therefore] be forestalled by a
present intention, which has not yet become irreversible.”'**

In terms of individual experience, as explained by George Herbert Mead
and Alfred Schiitz (following Edmund Husserl and Martin Heidegger),'**
social communication ‘defines the present for the actors’.'® It commits them
to the premise of simultaneity, of many events happening at the same time,
while accepting that the limits of consciousness restrict their participation
to only one of these at any one time. An individual may see an event in the
world in a variety of different ways. It may, for example, be interpreted in
the terms of both legal and political communications, and individuals may
be free to switch from one interpretation to the other, although they cannot
manage both at the same time. A social system, on the other hand, has only
one way of understanding and interpreting these events, but their selective
interpretation allows social communications to open up, as we have seen,
the possibility of extensions of time which do not rely upon any external
notion of the flow of time. This, according to Luhmann ‘requires for social
systems a double relation to time: a sequential one conceivable as process or
as action in terms of means and ends and a structural one conceivable as the
difference between system and environment’.'”® As far as the second is
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concerned there can never be a point-to-point relationship between it and
its environment. The political system, the economy, family relations do not
stand still while law freezes its decision-making in a continuing present.
Systems need time for their own operations.'?” The simultaneity of system
processes prevents any one social subsystem taking control of events in
the world, for ‘whenever anything determinate occurs, something else also
happens, so that no single operation can ever gain complete control over
its circumstances’.'”® ‘Simultaneity of all occurrence’, Luhmann explains,
‘means the uncontrollability of all occurrence.””® As we shall see in later
chapters, this has major implications for the dissemination and exercise of
power in modern society, and for Luhmann’s account of what constitutes
the essence of democracy. At the more general level of social theory we need
to note that, for Luhmann, the only way that a system is able to give the
impression of controlling time is by constructing its own non-temporal
extensions of time within the system’s communications - the space between
reversibility and irreversibility.

Finally, on this subject of time, Luhmann brings into his critical focus the
concept of history. By history, he explains, he does not mean simply ‘the
factual sequence of events, according to which the present is understood as
the effect of past causes or as the cause of future effects’, but it also includes
the possibility of ‘access to the meaning of past or future events’ — that is
to what the events meant within the context of past societies or will mean
in the context of future societies. For Luhmann, therefore, ‘history operates
as a release from sequence’.’® Each communication system has a history to
the extent that it is able to limit itself through the selection of either spe-
cific past events or some finite future. Different systems will select different
past and future events as having relevance or significance. Law, for example,
may look to an offender’s previous convictions and the likelihood of that
person reoffending in future. Politics may look back to legislation or, in the
context of the distinction between government and opposition, to the failed
policies of the past government (now the opposition) and forward to the
future and to the anticipated success of the present government. ‘History
[therefore] is always present past or present future, always an abstention from
pure sequence, and always a reduction of the freedom of immediate access
to all that is past and all that is future.’”*! For Luhmann, then, the central
thesis is that ‘the relevance of time . . . depends upon the capacity to mediate
relations between past and future in a present. All temporal structures relate
to a present.’'*

The relationship between subsystems

The emergence of different communicative subsystems, as we have
explained, may help people and social groups to solve the problem of double
contingency, but the problem does not thereby disappear. As we have seen,



30 Niklas Luhmann’s Theory of Politics and Law

it transports itself to the relationship between these subsystems. Although
we have already discussed these problems in terms of the functional speci-
ficity of systems, it is important to realize that they arise in any situation
where two systems attempt to communicate with one another:

System A will depend for successful communication not only upon its
own selectivity (that is its selection of meanings from those available to
it) but also upon the selectivity of the other system, B. The problem is
that the only way that system A can observe (or ‘understand’) system B
is through its own (A’s) selectivity. The same is true of B’s observation of
A. Each system then constructs its relationship to the other from meaning
that is available exclusively to itself.'*

For each of these systems the other is a ‘black box’, in so far as the other’s
criteria for selection cannot be observed directly, but only through the
‘reconstructions’ of the observing system. Restricted to its selectivity, its way
of making sense of its environment, A is able to see only the inputs and
outputs of the other system and not the self-referential observation taking
place within that system. In other words, all that is visible for one system
(A) is the way that the other system appears to deal with its external envi-
ronment. What is invisible is the selectivity of the other system. It has no
way of seeing the way that B interprets the external environment (includ-
ing A itself) except by the use of A’s own selectivity. Moreover, any attempt
by B to protest against or correct A’s (mis)constructions makes sense to A
only in so far as the A treats them also as part of its constructions.

As we have illustrated in the earlier example concerning individuals, the
problem of contingency for systems occurs when a selection is made and
other possibilities are thereby automatically rejected. Any system that is
observed or ‘understood’ by the first (selection making) system will be
engaging in the same selection making process, and the selection that it
makes may be of a very different kind from that of the first observing system.
This then reintroduces the phenomenon of double contingency as an inter-
nal system problem with which systems must come to terms. Each system
observes the other as a system-in-an-environment, without being able to
observe the internal operations of the other system or that system'’s selec-
tivity, without ‘understanding’ its way of ‘understanding’ external reality.
Since neither is able to ‘get inside the head of the other’, this means A’s
selection from its range of possible meanings is dependent upon B's selec-
tion of possible meanings and vice versa. Hence, the improbability of com-
munications is made more probable by the development of functionally
different subsystems. Indeed, according to Luhmann these have evolved as
a direct response to the double-contingency problem. They operate in ways
which attempt to govern uncertainty and risk through the reduction of
available selections. This accounts both for the autopoietic (self-referential)
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nature of social systems and their tendency towards increasing complexity
in the face of uncertainty.

Systems deal with uncertainty by creating from their own communica-
tions structures which make uncertainty appear certain, or at least more
certain. In becoming part of the environment that A constructs, B’s
selections become reduced to those available as selections for A, as those
amenable to A’s way of understanding. B’s meanings become B’s meanings
as construed within system A. This enables A to avoid uncertainty and to cope
with the problem of disappointed expectations arising from B’s behaviour
through the expedient of constructing everything that B says or does in
terms of meanings provided by A. Only by communicating about its own
communications is system A able to offer the semblance of certainty and to
provide consistent explanations for disappointed expectations. Only by
operating in a ‘virtual world’ in which it treats its ways of understanding as
reality will uncertainty be avoided. But, as Luhmann is anxious to point out,
this avoidance of risk is also ‘virtual’ since the system cannot see that it
cannot see what it cannot see. To base actions or decisions on system cer-
tainty, therefore, avoids only those risks that the system is able to observe.
As a result, ‘all communication becomes a risk of having overlooked some-
thing that will subsequently seem relevant; or of having made a decision
that subsequently seems wrong or in some other way objectionable’.’** Even
non-communication fails to provide any protection against risk, since it too,
as many politicians have discovered, ‘can be construed as the omission of a

decision’.'*®

Contingency

We have already encountered the notion of ‘contingency’ in Luhmann'’s
account of how social communication systems come into existence. It is also
an important concept in understanding the relationship between systems.
As a philosophical term, contingency represents the simultaneous exclusion
of necessity and impossibility. A contingent occurrence is an event which
is neither necessary nor impossible. Contingency indicates the position
of a given outcome, while directing attention to possible alternatives. For
Luhmann, it ‘has its core meaning in dependency and draws the attention
primarily to the fact that the cause on which something depends performs
itself a selection from other possibilities’, so that the contingent fact comes
about in a somewhat chancy, accidental way.'3¢

Given the interdependence and self-referring nature of systems, one
system’s selection of ‘facts’ from its environment, its attribution of causes
and its predictions and prescriptions — what will and what should happen
in the future — are all chancy or accidental occurrences, in the sense that
other selections, attributions, predictions and prescriptions might have been
possible. In short, things could have been otherwise. But their effects within
society are also contingent on the observations, selections, validations and
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meaning-attributions of other systems. There can be no guarantee, for
example, that law will put into effect the policy agenda in the precise way
that government intended, as this will always be contingent upon how
judges choose to interpret legislation.

Luhmann points out that the concept of contingency has ‘central signi-
ficance in Parsons’s work’, but does not find adequate attention and elabo-
ration’ there.'” He sees his work as in some way compensating for this
deficiency. For Luhmann ‘social systems need normatively instrumentalized
structures to secure complementarity of expectations’.’*® However, as we
have seen, the ‘double contingency’ which is inherent in interaction’ creates
problems for securing any such complementarity.'* The same obstacle to
communication that led to the evolution of differentiated social subsystems
continues to exist in the relationship between systems, but with no pos-
sibility of a similar solution — the formation of further subsystems — being
successful. Where two social systems ‘mis-understand’ or ‘mis-interpret’ one
another, the fact of their differentiation, their unique coding of their
environments, the impossibility of their interchangeability and their self-
referential nature preclude any possibility of a third super-system or medi-
ating system evolving to reconcile the two and allow them to communicate
directly with one another.

A system’s contingency, therefore, signifies both its identity in its success
in distinguishing itself from its environment and its limitation - the tran-
sient, temporary nature of every selection of and interpretation by the
system. These provide a possible, but not necessary, basis for further inter-
nal operations of the system, but offer no certainty beyond the fragile,
virtual world that the system has itself constructed.

Structural coupling

This is a concept that Luhmann developed in his later ‘autopoietic’ writings
to explain how two or more systems (or interactions or organizations) may
co-evolve around particular issues or ideas. So far as systems are concerned,
Luhmann intended the concept of structural coupling as a way of retaining
‘the idea of highly selective connections between systems and environ-
ments’ without relying on what he saw as the limiting and misleading ideas
of direct input-output relationships between systems and an overarching
causality.'*

Luhmann proposes the concept of structural coupling, first, to account
for the continuing relationship between people, as conscious (or ‘psychic’)
systems and social systems, consisting of communications. Although people
clearly do not constitute social systems, they exist in the environment of
these systems just as social systems exist in the environment of conscious
systems. Of course, the environment for both kinds of system is itself a con-
struction of the system, so that people exist not as ‘total beings’ but only in
so far as aspects of their existence are recognized as having relevance to
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social communications. In a parallel way, social systems exist for conscious
systems only in the way that each individual recognizes and attributes
meaning to them. There is no causal relationship between the two; society
does not cause consciousness to occur, neither do people consciously create
and manage society. Each presupposes the other just as ‘[w]alking presup-
poses the gravitational forces of the earth within very narrow limits, but
gravitation does not contribute any steps to the movement of bodies’.'*! The
relationship between people and society is such that ‘conscious systems
cannot become social and do not enter the sequence of communicative
operations as part of them; they remain environmental states for the social
system’.'*? The relationship between the two is rather one of constant irri-
tation, with the one reacting to the other, but always on its own terms. ‘Com-
munications never becomes thought, but without being continually irritated
by communication, an individual would not become a socialized individ-
ual.”™* Socialization through irritation may occur over the whole range of
communications, but always presupposes the existence of distinct commu-
nicative systems capable of structurally coupling in specific ways with con-
scious systems. Structural coupling, therefore, relates to the co-evolution of
different systems (of whatever kind) whereby each includes the other in its
environment, interpreting the outputs of the other in its own terms on a
continuous basis.

Structural coupling may refer to the co-evolution when it occurs specifi-
cally between social systems. Luhmann states, for example, that ‘[t]he eco-
nomic and the legal systems are and remain separate, and both operate
under the condition of operational closure; but this needs a specific mecha-
nism of structural coupling, above all in the form of property and con-
tract’.!** Politics and science may be structurally coupled through the specific
mechanism of government research grants, while law and morality may be
coupled through the concept of ‘reasonableness’.

Conclusion: functionalism and conservatism?

In approaching Luhmann’s theory we need to abandon altogether the opti-
mistic idea of a body politic with each part contributing to the well-being
of the whole, whether hierarchically organized with the sovereign or par-
liament at the head, or consisting of institutions operating according to a
natural balance which if disturbed leads to chaos or anarchy. For Luhmann,
social functions, as we have seen, are a product not of some external model
indicating how society operates or should operate, but simply of self-
description. Society describes itself as divided into social functions through
its differentiation of these specialist activities and its construction of distinct
institutions and discourses which confine themselves to the expression and
reproduction of these activities.'* In abandoning the previous notions of
functionality Luhmann has also been able to rid himself of one of the major
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sociological criticisms of functionalism as a social theory — namely, that it
is unable to explain social change. Luhmann’s notion of society which
describes itself as functionally differentiated and consisting of function systems
is not only perfectly able to accommodate social change, its social subsys-
tems actually depend upon change for the effectiveness of their internal
operations. Each perturbation in its environment is seen as an external
change which requires some internal adjustment.

The only changes that cannot occur, according to Luhmann, are altera-
tions in the system’s code and its related ‘functional specificity’. This is only
‘conservativism’ to the extent that it denies the possibility of any social
system taking over the function of another or of reforming the other in
accordance with its own directives. Whether Luhmann offers this only as a
description of modern society, or as a normative model — an account of what
modern society ought to be — remains debatable. As far as social change is
concerned, however, within the constraints imposed by functional speci-
ficity this is not only possible, it is inevitable. Every decision changes the
world in some way and millions of decisions are made every day. What
Luhmann is fundamentally opposed to is totalizing or dogmatic accounts
of society which claim that social change may be managed, controlled or
predicted. Change for Luhmann is essentially contingent in nature. Some-
thing happens, a decision is made which, through a process of making dis-
tinctions - ‘it is this and not something else’ — gives rise to further decisions
and the making of further distinctions. Explanations for such changes which
incorporate, as they are bound to do, the identification of causes and ratio-
nalizations as to why one course of action was taken rather than another
are themselves the result of choices, of selections and rejections. They are
nothing other than attempts by communication systems to give meaning
to contingent occurrences. Like all system operations, they are selective and
exclusive; they see only what they are able to see. Any explanation or ratio-
nalization can in sum offer only a partial view of complexity.
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Society’s Legal System

Preliminary points

The legal system

Defining terms may seem a pedantic and unnecessary exercise, particular
where the terms in question are used repeatedly and without apparent con-
fusion both in popular parlance and academic texts. Yet the combination of
subtle changes in concepts resulting from German to English translation,
on the one hand, and the very specific meanings that Luhmann gives to
terms such as ‘system’ within his theoretical scheme, on the other, makes it
necessary for us to make it clear from the outset what he means by Rechtssys-
tem, which we have translated by ‘legal system’. It would perhaps be helpful
from the outset to state what he does not mean. The ‘legal system’ for
Luhmann is not those institutions - legislative chambers, courts, tribunals,
lawyers’ offices and chambers — which have a physical existence and are part
of an organizational structure. Nor does it consist of all those people pro-
fessionally engaged in the operation and administration of the law. Indeed,
it does not consist of people at all. People are, of course, necessary for the
operation of the legal system, but das Rechtssystem does not refer to their
personal characteristics or even to the roles that they perform within the
courts and other legal institutions. Neither does it consist of ‘organized legal
practice, that is mainly practice in the courts, parliaments and also occa-
sionally in administrative organizations which make law based on delegated
powers and law firms which channel legal access to the courts’.! Law, for
Luhmann, is not subject to physical or geographical boundaries or defined
by the status of individuals (judge, solicitor, law lecturer, court usher).

An alternative translation of das Rechtssystem is ‘system of law’, which,
unfortunately, in English tends to invoke the rather too narrow concept of
the written law as set out in statutes and legal judgments. Another, and one
that we frequently use during the course of this book, is simply ‘law’. This
corresponds to Luhmann'’s use of the term das Recht which, in his terms, is
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identical to das Rechtssystem. Law, in short, is the legal system,; it is a system
of communications which identifies itself as law and is able to distinguish
between those communications which are part of itself and those which are
not. Our use of ‘legal system’ then refers only to law as a system of com-
munications,? not to any other institutions. Law consists of communication
and nothing but communication.

But what kind of communications, one might ask, count as law? The
inevitably circular answer to this question is: all communications that are
recognized by law as belonging to the legal system, for only the legal system
can say what is and what is not law. An obvious follow-up question is: ‘How
does the system recognize communications as legal communications?’ Here
the answer is more specific. A legal communication is any communication
which is based on or relates to the distinction legal/illegal or lawful/unlaw-
ful. Law extends to all those communications that are understood as directly
relating to the issue of legality or illegality.® It extends, for example, to car-
drivers arguing about which of them made the error of judgment which
resulted in an accident, a customer insisting on his or her rights as a con-
sumer that a shop reimburses him or her for faulty goods, a man refusing
to pay maintenance for a child on the basis that the father could have been
someone else. In all three examples what is invoked is law rather than some
other system of communication. The legal system would recognize com-
munications in all three examples as legal communications. Put the other
way, law in each example is used as a way of giving meaning or significance
to the events. Once the events have been communicated about in terms that
make sense for law, these communications become part of the legal system
and also of society. Yet, as Luhmann points out, it is not the act of being
involved in a motor accident, of being dissatisfied with the goods one
has bought or of refusing to accept that one has fathered a child which con-
stitutes the event within the legal system. In fact people communicating
about these matters may not even realize that they are involved in legal rela-
tions or may wrongly believe that the law does not apply to their particu-
lar situation.

In all three examples nonetheless the legal system recognizes the com-
munication as a legal communication by the fact that what was used as the
framework for understanding or making sense of the event was law.
The starting point for Luhmann’s sociological approach is always the
social system consisting of communications which refer exclusively to
other communications of the same kind and which construct their own
meaning in this way. It is the communicated interpretation of the event by
law as having meaning for law through its attribution of its binary values,
lawful and unlawful, which brings it within the boundaries of the legal
system and society. Deciding whether a communication is a legal com-
munication is possible, therefore, only through observation of law’s own
operations.*
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Luhmann and legal positivism

The question of whether Luhmann is ‘a positivist’ (or for some critics ‘a legal
positivist’)® is an important one, and so needs to be discussed as a prelimi-
nary issue. His description of the legal system recursively organizing
information from its environment in such a way as to produce legal com-
munications has led to some commentators labelling him a ‘legal positivist’.
It is Jirgen Habermas who among all Luhmann’s critics has insisted most
emphatically on an account of Luhmann as legal positivist. He argues that
Luhmann separates facts from values in the way that he treats law as if it
has no inherent ideological or normative content; indeed, Habermas directly
defines his own legal-theoretical project as an attempt to overcome this
type of legal positivism — a positivism which he associates expressly
with Luhmann - in the name of a morally substantial, sociological concep-
tion of legal validity.

The status and nature of Luhmann'’s theory of law depends to a large
extent on the way the question of his relation to positivism is answered. If
Luhmann is indeed seen as a ‘legal positivist’, then his ideas may be slotted
neatly into a category of pre-existing theories about law, thereby under-
mining the originality of the theory and its pretensions as offering a serious
sociological enquiry. To address this issue, though, we need to distinguish
between legal positivism and social or sociological positivism. In legal theory
the term ‘positivism’ has a particular meaning. It depicts law as a free-
standing series of norms not regulated by any moral, political or ideologi-
cal superstructure, and it claims, consequently, that all legal problems may
be addressed only as inner-juridical problems. From this perspective, legal
science or jurisprudence becomes the study of rule creation and interpreta-
tion within the legal system. These rules are seen as norms or ‘ought propo-
sitions’ setting out the way that people and organizations should behave,
but these are quite distinct from moral or political values.

Positivism initially developed as a hugely influential type of early legal-
state theory in Germany in the early to mid-nineteenth century - starting
with the school of historical positivism and culminating in the positivist
models of public law, which propped up Bismarck’s constitutional order.
Representatives of early German positivism, in very different ways and for
very different political agendas, focused on providing an account of legal
validity, which explained law as a formal set of rules, defining the state as
an accountable legal actor with limited entitlements and powers, and guar-
anteeing minimal conditions of private-legal neutrality and autonomy
outside the directly political order of the state. However, perhaps the most
influential of all proponents of the doctrine of legal positivism was Hans
Kelsen, the eminent Austrian theorist of constitutional and international
law. Kelsen argues that the pure ‘validity’ of law should be separated from
all political, moral, or extra-legal demands.® He conceives of law as a set of
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autonomous norms which are operative solely in the world of ‘the ought’
and have no correlation with causes in the material or sociological ‘world
of being’.” According to the principles of legal positivism, therefore, laws
should be studied in their own right and not as an instrument for putting
into effect values extraneous to law itself.?

Legal positivism stands in direct opposition to legal theories which seek
out motives and justifications beyond the boundaries of the law itself; these
include natural law theory, sociological theories of law, social contract
theory, or theories which see law as putting into effect an expressly politi-
cal agenda. In positivist theories, rules of law are taken as ‘given’, as ‘facts’,
as ‘data which it is the lawyer’s task to analyze and order’,’ to interpret
according to the internal rules of the law itself. This treatment of law as a
‘given’, and the form of technically specific analysis that this demands, is
analogous to the assumptions and techniques associated with positive
science. Although there are clear differences between the work of legal schol-
ars and scientists, the assumption of self-evident ‘facts’ existing within an
enclosed framework of knowledge is common to both positive law and posi-
tive science. Such assumptions enable chemists, for example, to test for the
presence of and identify certain chemicals and their properties, which in
turn enable rules to be devised around the relationship between different
chemicals.

Luhmann’s work on law may certainly be seen as belonging to the legal
positivist tradition, but to label him exclusively as a positivist both mis-
construes his social theory and misses the most important aspects of that
theory insofar as it relates to law. In the sense that, for Luhmann, it is only
law that can decide what is law and what is lawful and unlawful, and the
results of these decisions have to be accepted as ‘social facts’, regardless of
the motives or intentions of the lawmakers and law-interpreters, the posi-
tivist label does have some validity. On the other hand, those who attach
the positivist label tend to ignore the general theoretical context in which
Luhmann conducted his enquiry into law, set out in Chapter 1 of this book,
and they prefer instead to see him simplistically as a staunch defender of
the present state of the law and a critic of those who agitate for change."

If Luhmann is to be classified as a positivist, it needs to be acknowledged
that his ‘positivism’ is of a very particular kind, and should be differenti-
ated from that of all earlier legal positivists. The objective which he sets
himself is not, like Hans Kelsen’s,!' to construct or to define law as a uni-
versally valid system of positive norms; it is rather to examine law as a con-
tingent and infinitely alterable system of communications. Furthermore, if
Luhmann is to be accused, in Habermas’s terms, of separating facts from
values,' and of treating law as if it had no inherent ideological or norma-
tive content, it should also be recognized that in his theoretical scheme this
separation is inevitable. For Luhmann, law’s ‘facts’ are only ever ‘limited
facts’; they are facts, truth or reality only for the legal system, and they
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cannot be conflated with values. To accuse Luhmann, therefore, of cor-
rupting law by detaching it from human concerns is simply a misrepresen-
tation of how law, in his terms, constructs and explains its own reality and
the extent of its validity.

For Luhmann, in short, law’s facts are certainly the positive products of
legal processes which make sense of a reality that is accessible only through
the interpretations offered by law itself, using its distinctive code of
legal/illegal or lawful/unlawful. However, the ‘facts’ recognized by law are
not factual in any absolute sense, since law, like every other social system
in Luhmann’s scheme, constructs its own environment and the information
which it obtains from that environment has already been pre-interpreted in
ways that have meaning for its own operations. In this respect Luhmann
differs markedly from the classical line of legal positivism. In its classical
conception, legal positivism defined itself in express opposition to broader
sociological or motivational accounts of the interrelation between law and
other aspects of social reality, and it tended to separate law from all other
areas of inquiry, as a distinct and privileged realm of validity. This is surely
not the case in Luhmann’s variant on positivism. Luhmann merely exam-
ines law, or positive law, as one of the distinct systems of meaning in which
society communicates about itself. This clearly necessitates an account of
how law communicates with politics, the economy, medicine and so on,
and it clearly entails a relativization of the status and centrality of the legal
system in modern society. For this reason alone, Luhmann cannot be aligned
to any common conception of legal positivism.

Moreover, while Luhmann certainly removes all ethical content from the
operations of the law, he does not attribute any permanent normative pre-
scriptions to the legal system. If one chooses to ignore the general theoreti-
cal context of Luhmann’s account of law and reads his description of law
as representing some ultimate social ‘truth’ and not merely law’s self-
description, it is hardly surprising that one might interpret his writings on
law as positivistic. The important point about Luhmann’s very particular
brand of positivism, however, is that, while law in modern society is, and
has to be, positivist law, it is only so in the sense that the image of law that
the legal system presents to itself is a positivistic one — one of law as facts, as
‘givens’ produced by judges and legislators. The important theoretical impli-
cation of such self-generated positivism is not that the legal system survives
in isolation from the rest of society, basing its decisions exclusively on its
own previous communications, but that it exists and should continue to
exist as a comprehensive autopoietic system which puts into operation legal
doctrine based on a knowledge, its own knowledge, of the world as it really
is."* This is what Luhmann sees when he describes law in the process of
observing its own operations and representing itself to the external world.

In this light Luhmann’s contribution to legal theory could well be seen as
marking out the ultimate position in legal positivism - one where law
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becomes a free-floating unit, detached from all substantive foundations.
Despite this, Luhmann repeatedly emphasizes that law remains within the
context of a society consisting of communications of which legal commu-
nications represent one and only one way of giving meaning to events and
has no claim to special importance. Law, therefore, does not constitute
a privileged system of positive norms. Moreover, for Luhmann, the
autopoiesis of law is in itself is neither a good nor a bad thing. It does not
preclude social change through the medium of law, nor does it argue directly
against others who criticize the law’s operations and decisions from a moral
or political standpoint. For Luhmann, however, whatever changes in society,
and the form that social change takes, is a matter of contingency, of chance
happening, which can be neither predicted nor controlled by political or
moral programmes which attempt to use law as an instrument of change.
Although Luhmann observes law’s self-description as ‘positive law’, for
him, therefore, this self-description should not simply be accepted at face
value. It is, as we shall see, based on paradox, on self-deception, and sus-
tained by its continual successful attempts to conceal this paradoxical exis-
tence. The second-order observation that Luhmann undertakes is thus far
removed from the uncritical acceptance of the image of law and its role in
society conveyed by law reports, or the public pronouncements of judges or
politicians. To describe Luhmann simply as a legal positivist, therefore, is to
distort both the task which he sets himself as a sociological observer and
the social theoretical context in which he undertook his analysis of law.

The normative nature of Luhmann’s theory of law

As we have emphasized, Luhmann does not at any point in his extensive
writings on law take sides in debates on justice and equality within the legal
system or whether particular decisions or particular categories of decisions
are good or bad for society. The only consistent norm that he recognizes as
essential for law’s operations is to be found in its function of stabilizing nor-
mative expectations for society. If the legal system failed for some reason to
perform adequately this historically acquired function, the repercussions for
itself and for all of modern society’s other function systems would be cata-
strophic, for they would find themselves unable to produce the specific kind
of communications which allows modern society to exist and evolve.

The ‘threat’ to law’s effective operations as a social function system does
not and cannot come directly from any of those failings frequently identi-
fied by legal and sociological analysts, such as unjust decisions, unequal
access to justice, procedural complexity, the excessive cost of litigation, or
class, gender or racial bias among the judiciary. The legal system is well able
to absorb all these deficiencies and still perform effectively the social func-
tion that Luhmann attributes to it. On the contrary, the single threat to law’s
effectiveness is that of dedifferentiation: that means the dissolution of
law’s boundaries so that its legal communications lose their distinctiveness
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and become corrupted through the legal system’s adoption of other ways
of attributing meaning (perhaps economic, political, scientific, medical/
therapeutic or religious).

Where law’s institutions (courts, tribunals, statutory drafting, prosecu-
tion services), for example, put into effect the policies of the government
without giving due consideration to their legal applicability, overtly base
their decisions upon the supposed reliability of witnesses who have wealthy
connections, delegate responsibility for deciding cases to panels of scien-
tific experts, actively seek to promote people’s well-being or protect them
from harm' or leave matters to be decided by God’s will, the legal system
will have become dedifferentiated. It will have received directives that it
cannot process in the form of law. The legal system in such situations
will have ceased to be autopoietic and will therefore function in extremely
erratic ways. It will no longer be able to produce the expectation-stabilizing
communications on which other systems in society depend. In practice,
it may be the case that legal institutions will from time to time indulge
in some or all of these deviancies, but, provided that these are only tem-
porary and are followed swiftly by a return to and embracing of the norm,
the effects are unlikely to be detrimental. In fact the reaffirmation that
usually follows such transgressions is likely to strengthen the belief that
any such future deviations from the norm are likely to be declared
unlawful.'®

It is not even the case that total dedifferentiation will necessarily lead to
terminally catastrophic effects, for under such conditions a social order —
that is, some form of society — may well continue to exist. Indeed, society
may well appear more orderly and less complex than it does today. The con-
sequence of a high level of dedifferentiation would, however, be the end of
‘modern society’; that is, the end of a society based on functional differen-
tiation and, as such, the end of the complexity, dynamism, the almost
boundless capacity for rapid evolution, and infinite creativity and diversity
that, according to Luhmann, today’s society offers. It would also, he argues,
mark the end of that specifically democratic society that exists in modern
industrial and post-industrial states. This is an issue which we shall develop
in Chapter 3 when we come to discuss his political theory.

More generally, any linking of Luhmann’s particular brand of legal posi-
tivism to a more general normative agenda is highly questionable, as his
conception of the legal system can obviously accommodate a variety of dif-
ferent political regimes or types of rule. Indeed, the legal system can to a
large extent be indifferent as to the party-political characteristics of par-
ticular governmental regimes (at least within democratic societies). In any
event, there is absolutely nothing in Luhmann’s writings on law which
could be taken as a defence of specific laws or legal principles, or as resist-
ing arguments against changes to specific laws or principles, except insofar
as they may threaten the self-referential nature of the legal system and so
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its differentiation. As far as Luhmann is concerned, the internal norms of
law could change in whatever direction events both outside and inside the
legal system took them, provided that the system remained autopoietic with
clear boundaries and a unique code and function which distinguished its
communications from other communications — provided, in short, that law
remained law and did not become something else. To this extent, and only
to this extent, it may be correct to see his position as advocating a ‘norma-
tive’ prescription regarding law in modern society.

Luhmann’s ambitions as a sociologist of law

In a certain respect what Luhmann offers us in his theory of the legal system
is an indirect solution to what he sees as the conceptual gap between legal
knowledge and the sociological study of law. Both are concerned with
‘understanding’ law, but each ‘talk about different things, even if they use
the same terms’.'® ‘Legal knowledge’, according to Luhmann, ‘is concerned
with a normative order’.'” Those juristic theories that are produced in the
practice of law are a by-product of the need to arrive at binding decisions;
as such, they do not meet the expectations of what constitutes theory in
the scientific field. On the other side, ‘sociology, depending on its theo-
retical orientation, is concerned with social behaviour, institutions, social
systems’,'® and, as such, it has little or nothing to say about what lawyers
regard as pressing legal issues. Luhmann goes on to elaborate on this con-
ceptual gap by emphasizing that ‘[s]ociologists observe the law from outside
and lawyers observe the law from inside. Sociologists follow only the ties
that bind them to their own system which, for instance, might demand that
they conduct empirical research.’”? Lawyers, on the other hand, respond,
according to Luhmann, ‘only to the ties of their own system, but the system
here, is the legal system itself’.?

What Luhmann sees as lacking, therefore, is an adequate sociological
theory of law able to ‘take full advantage of an external description which
is not bound to respect the internal [legal] norms, conventions and premises
of understanding’, while not losing sight of its object.? Luhmann, therefore,
sees both external observation and internal description as complementary
and essential elements in any sociological presentation of the legal system.
This approach has the advantage of avoiding pointless debates on the ‘true
nature of law’, since law itself defines where its boundaries lie and what
belongs to law and what does not. Instead, the focus of enquiry can shift to
examining how law manages to arrive at this ability to define itself.?” ‘Every-
thing which falls under the heading of legal theory’, he states, ‘has without
exception come into being in conjunction with [such] self-descriptions of
the legal system’.” The task of sociological enquiry into the legal system is
then to account for such self-descriptions and not to (a) accept them as
‘givens’, as unquestionable facts, or (b) ignore them altogether and rely upon



Society’s Legal System 43

some theory which claims to explain law without ever examining these self-
descriptions.

Law and morality

Luhmann, among many others, recognizes that the positive law of modern
society — a legal system which, in its own decision-making, is not subject to
any external authority — presupposes the centrality of its own decisions as
well as its ability to validate them (its own self-generated authority). Like
those who criticize the false neutrality of law, Luhmann argues that legal
decision-making steadfastly ignores the forces that shape the choices upon
which these legal decisions are based. The economic forces, for example,
which result in redundancies and rent arrears are no concern of law when
it comes to decide whether an employee was unfairly dismissed or whether
a tenant should be evicted. This ‘blindness’, he argues, is ‘the direct conse-
quence of a new kind of theoretical reflexion which occurred during the 18™
Century’, when ‘European society re-organized new central problems of
identity and order . . . along the lines of functional differentiation’.** While
political theory in this period invented the constitutional state to deal with
the accusations of arbitrariness arising from the effects of functional differ-
entiation upon perceptions of sovereign power, ‘[tlhe theory of law had
to recognize the fact that the whole of law is contingent on legal decisions
and therefore on legal rules which regulate the production of legal rules’.®
Any references to natural law had to be disposed of and ‘replaced by a
“philosophy of positive law” or by purely historical foundations’.?®

According to Luhmann, by dispensing with the notions of natural law and
divine law as a means of assessing whether legal decisions were legitimate
or arbitrary, the legal system was able to free itself from any external crite-
ria for legitimacy and rely instead upon its own determination of lawfulness
and unlawfulness. This solved the arbitrary v. legitimate problem in respect
of legal decisions by declaring that every decision made by the legal system
would be legitimate and would remain legitimate until the legal system itself
determined otherwise. From then on the phrase ‘valid law’ became a tau-
tology for ‘all law is valid law’ and ‘all law that is not valid is not law’.”” It
did not, of course, avoid external criticisms of legal decisions, but these now
had to be formulated using the distinction between law and morality and,
as such, did not threaten law’s autonomy. It was up to law to decide what
moral principles should apply, how they should be interpreted and whether,
and to what extent, they should prevail in any decision of the court. ‘[T]he
decision between right and wrong’, Luhmann therefore concludes, ‘can be
taken only within the legal system itself.’*®

Much of Luhmann’s writing on the legal system is concerned with how
law achieves, sustains and defends its image of itself as having universal
validity and both a distinct identity and independence from its environment.



44 Niklas Luhmann’s Theory of Politics and Law

It is this differentiation from its environment which allows it to distinguish
between itself (Recht) and anything existing outside its boundaries (Unrecht).
In the case of natural and divine law, the legal system has been able to trans-
form the paradoxical situation whereby laws are lawful in the eyes of the
state, but unlawful according to observers who differentiate between law
and what they see as morality. ‘This [transformation] makes it meaningful
to replace the distinction right and wrong with the distinction legal and
illegal . . . for example, a morally required disobedience to the law may
appear in law as unlawful although morally justifiable’.” This is what
Luhmann means when he refers to the normative closure of the legal system.
‘Normative closure means, above all, that morality as such has no legal
relevance’.*® Moral principles then may enter legal decision-making only as
‘information’ from the environment which may be accepted or rejected by
law.

Legislation as a structural coupling between politics and law

One of the key problems in interpreting the function of law in Luhmann’s
sociology relates to the complex relation between law and politics. The
difference between law and legislation causes particular confusion. It is,
however, necessary to understand the distinction between the two if one is
to appreciate both the difference and the interdependence between politics
and law. The changing of legal norms through legislation becomes an impor-
tant issue in Luhmann'’s theory, whenever issues are raised over whether
communications should be attributed to the legal or to the political systems.
The question arises, for example, of whether debates in parliament con-
cerning reforming the law belong to legal or political communications.
Another example is the question of whether, as Gunther Teubner maintains,
statute law ‘acquire[s] validity [as law] only through the judge’s act’, which
suggests that only the courts may determine what is and what is not a legal
communication.*!

At one level, the legal and political systems should not be seen as mutu-
ally exclusive, since any event may be subject to multiple interpretations
and does not, in itself, belong exclusively to one system or another. The
drafting of legislation may, therefore, be seen as both a political communi-
cation, being part of the political process of policy-making which depends
upon the coding government/opposition, and as a legal communication,
since it invokes and has to anticipate the application by the courts of the
legal code of legal/illegal. On the other hand, much of what occurs in
the legislature is not subjected to legal coding and so has no relevance to
law. The content of political debates within parliament, for example, may
be scrutinized as information which may be used legally to cast light on an
ambiguity in a statute,* but the various speeches made in the course of the
debate are not subject to any legal scrutiny in the sense that the test of their
validity is not their lawfulness or unlawfulness. They are not, therefore,
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recognized by the legal system as legal communications. Similarly, a statute,
once it has completed the political process, becomes law, both in the sense
that it is a legal document and, from Luhmann’s perspective, in that it sets
out what is to be regarded as lawful conduct and what as unlawful conduct.
In the political system the statute may, of course, also be seen as an expres-
sion of government policy, of government power being used to put into
effect a particular agenda based on the principles of the ruling party. For
politics, however, it ceases to be a relevant communication once it becomes
law, until such time as it finds its way back onto the political agenda, for
example, through reopening of the policy statements implicit in the statute,
whether as the result of a change of government as a reaction to public
opinion or as part of a continuing process of law reform. Once passed into
law, it is the courts which may decide, according to strict legal criteria, upon
correct interpretation that should be applied to the wording of the statute.
They may even declare the statute, or certain of its sections, to be unlawful
in that they contravene the constitution or offend human rights legislation.
Unless and until this happens the statute is seen within Luhmann'’s theo-
retical scheme as Recht in both meanings of the German word. It is law, a
communication within the legal system, as opposed to non-law, and it is
lawful, as opposed to unlawful, since, before it can be declared non-law or
unlawful, the law itself requires respectively a revocation of that law by the
legislature or a decision of a court declaring it unlawful.

Legal argumentation

Argumentation as a form

Luhmann’s discussion of legal argumentation exemplifies the highly origi-
nal method of system research and analysis that he brings to his later,
autopoietic, accounts of the operations of the legal system. This involves
applying George Spencer Brown'’s Laws of Form® to locate forms and dis-
tinctions in legal communications. While space does not permit us to set
out Luhmann’s description of the role of argumentation within the legal
system in all its rich detail, a summary of his approach will serve to empha-
size both the importance that he places on this specific legal form making
distinctions leading to decisions, and the methodological rigour that he
brought to his presentation of the internal operations of law as a commu-
nicative system.

Legal argumentation, according to Luhmann, is one of the principal forms
within which communication occurs within the legal system. It is one, but
not the only, form of legal communication. By using the term ‘argumenta-
tion’ Luhmann refers not only to the arguments carried on between lawyers
in legal cases, but also to the reasoning of judges in deciding a case one way
rather than the other, or, put in the context of the legal system’s binary
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code, Argumentation communications thus ‘appear when and only when
the system arouses itself through difference of opinion as to the attribution
of the code values legal or illegal’ 3* Strict liability or laws which make it an
offence to drive a car over a speed limit, therefore, considerably restrict, but
do not exclude altogether, the potential for argument. One can still dispute
whether parliament intended or logic dictates that there should be some
exceptions to the strictness of the liability, and one can always argue about
the accuracy of the instrument measuring speed. By contrast, argumenta-
tion flourishes in such private-law debates as to whether contract terms are
fair or unfair, whether the actions of the accused do or do not constitute
a criminal offence, or in public-law debates on whether an article in the
human rights convention has been breached or not. This is because these
are all issues which require the attribution of law’s code and consequently
give rise to the possibility of disagreement over how the code should be
applied.

The grounding of legal arguments

In order to be designated as ‘good’, ‘correct’, ‘successful’ or ‘justified’, argu-
ments must give the impression of being well grounded. Those arguments
which do not succeed are seen as being ‘bad’, ‘in error’ or ‘less good'.
Grounds and errors, therefore, mark the positive and negative sides of a dis-
tinction.*® We should emphasize at this point that Luhmann’s approach
to ‘grounds’ and ‘errors’ is quite different from that of lawyers, and legal
commentators much of whose work involves assessing the strengths and
weaknesses of legal arguments usually by invoking principles of logic or
rationality or, on occasions, by reference to what the empirical consequences
are likely to be. Luhmann is not concerned with the efficacy of such debates
as a method of arriving at ‘the correct’ or ‘the best possible’ decision. Rather,
he observes them purely as an essential part of the communicative process
which ensures the continuing capacity of the legal system to deal with
events in its environment.

Luhmann’s approach to legal argumentation is also very different to that
of ‘external’ political, philosophical, psychological or economic analyses of
the legal judgments. All of these start from the assumption that it is pos-
sible in legal cases to find both justifications in extraneous criteria for legal
arguments or solid support for criticisms of such arguments and for the sub-
stitution of different decisions to that made by a court. Yet, it is not simply
the case that for Luhmann such truth or value criteria cannot exist in
modern society in a way that would justify a conclusion of absolutely right
or absolutely wrong concerning a legal judgment. In his view, what these
analyses fail to do is to provide a convincing theoretical account of the
actual process of legal argumentation. All they succeed in doing is to assume
that their preferred principles or criteria are the ones that the law should be
adopting, and then proceed to analyse legal arguments according to whether
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they live up to or fall short of expectations derived from these principles
and criteria. Furthermore, even when legal arguments themselves claim
expressly to rely upon scientific, political, economic or moral truths or
values, these, as we have seen, will inevitably be reconstructions of such
truths and values within the legal system and as such are likely to be rather
different from those that observers from these disciplines would recognize.
Their ability to describe how legal argumentation works in practice is, there-
fore, severely limited.

In his analysis of legal argumentation, Luhmann leads us to the
inescapable conclusion that legal arguments should be treated exclusively
as events within the legal system itself. The only reliable frame of reference for
assessing ‘the correctness’ of legal arguments is legal argumentation itself,
through which law justifies itself by reference to criteria that it has gener-
ated internally. Where, for example, a statement of principle occurs and is
justified in legal texts ‘the statement of a principle means only that the dis-
tinction is re-delegated back into the system’,*® for the capacity for distin-
guishing within law between right or wrong, correct or incorrect application
of principles and criteria, derives only from legal argumentation and not
from external criteria.

Despite what lawyers might want us to believe, even logic, rationality or
‘reasonableness’ is of no use as a criterion for distinguishing consistently
between ‘good’ and ‘bad’ legal arguments, between those that have been
declared ‘grounds’ and those that have been declared ‘errors’. Principles of
logic or rationality may well be used to bolster legal arguments or justify a
legal decision, but where this occurs the same principle (proportionality,
appropriateness, the balancing of values) could often, if not always, be
deployed to justify the counter-argument or the opposite decision.*”

If one turns to the deployment of anticipated consequences (what is likely
to happen as a result of the court’s verdict or decision) as a justification for
legal arguments and decisions, as occurs frequently in, for example, envi-
ronmental and family law, one needs to recognize that any decision has to
be taken in the present, without any sure way of knowing what those con-
sequences might be. Such justifications, supposedly based on empirical data,
often from experts in the field, then, ‘move into the medium of the merely
probable’,*® and so into the domain of speculation. Even so, this does not
prevent the legal system from developing what Luhmann calls ‘anticipatory
reactions’; that is, it does not prevent legal texts making connections
between regular occurrences and future situations. These might include the
linking of long-term shock reactions with post-event trauma or family vio-
lence with psychological disturbance among children in such a way as to
give the impression that these reactions could be justified scientifically.*

‘Lawyers’, according to Luhmann, ‘often seek to cope with these prob-
lems’ of having to anticipate consequences with no reliable way of know-
ing what these consequences will be, by ‘using the formulae “balancing”
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benefits, interests or consequences . .. The balancing of interests is then a
“program” for overcoming paradoxes [arising from the need to know the
unknowable].”** Once again, however, despite the efforts of lawyers and
judges to locate these interests in a universe of truth and facts, it is law,
and not politics, science or logic, which determines what are legitimate
interests as well as which of them should prevail in a particular case. Once
they have been recognized, legitimate interests become part of law’s ‘redun-
dancy’, avoiding the need for argumentation as to their legitimacy and, at
the same time, providing a hook on which future legal cases may be hung.

The concept of ‘reasonableness’ is also widely accepted by lawyers and
deployed as a sound criterion for distinguishing between grounds and errors
in legal arguments. By justifying an action or a person as ‘reasonable’, law
appears not only able to draw distinctions and so decide difficult cases:
the concept of rationality also gives the law itself the aura of endowing its
operations with an external validation. Many critics of the law have made
the obvious point that legal assessments of ‘reasonableness’ rely heavily on
value-judgments of the judges which are neither logical nor rational, but
reflect instead on concealed factors, such as gender, class or race.*' This, they
maintain, makes it impossible in law to challenge such decisions provided
that they are given the appearance of rationality. Yet whether law itself is
reasonable in attributing reasonableness to some people or acts and unrea-
sonableness to others is never an issue available for legal argumentation.
Luhmann sees this concealment of ‘real’ decision-making criteria neither in
positive nor negative terms. Rather, in his analysis it is noted as an achieve-
ment that law secures through the use of the construct of ‘rationality’ ‘which
has the quality of being its own justification’.**

Decisions emerge from the legal system with law’s certificate of reason-
ableness stamped upon them. Regardless of what others outside the law
might think of these decisions, the theory of legal argumentation has both
identified what criteria should be applied to the legal debate and applied
them in such a way as to make it appear that reason has prevailed. As far as
law is concerned, the right decision has been reached and errors eliminated
in a rational or logical way. Thus, at the level of systems theory analysis, law
has succeeded in concealing the paradox of its own self-reference by invok-
ing criteria which appear to have universal validity, even if not everybody
agrees with the outcome.

The functions of legal argumentation

For Luhmann, the fact that external observers of law may detect inadequa-
cies, some serious, in the different ways of justifying the difference between
good and bad arguments is not at all surprising, given that legal argumen-
tation, including the distinction between different arguments, is a product
solely of the legal system and relates solely to the operations of that system. If
one starts with the ‘assumption that in communication which uses legal
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argument the point is only to secure effects within the system itself’, it then
becomes apparent that ‘legal argumentation is a means for the legal system
to convince itself, to refine and continue its own operations in one direction
(and not the other).”*?

What then are these operations that benefit from argumentation? Firstly,
argumentation sets the boundaries for relevant communication. The dual
concepts of ‘grounds’ and ‘error’ and the need to distinguish between them
presuppose ‘the law in force in the form of texts’.** This imposes a prior lim-
itation on the content of the argument by limiting it to what the law con-
siders of relevance to the legal question. These texts, in conjunction with
the cases, issues and textual interpretations, ‘produce the consensual dimen-
sion of the argumentation process. They ensure that the same thing is being
talked about. They make sure that communication can be connected by
making discrimination possible between what is relevant and what is not.’*

Legal argumentation, therefore, delimits the nature of the legal debate by
determining in advance what texts are likely to be appropriate, by provid-
ing the means for deciding what is pertinent to the issue in question and
by presupposing that there exists some sound basis for judging and justify-
ing the existence of grounds and errors. Each new case and each new deci-
sion (whatever the outcome) reinforce law’s ability to mark out the space of
relevance and, at the same time, the competency of the legal system to deter-
mine what is relevant and what is not.

This should not, however, be taken to mean that law is static or dis-
missive of any new arguments. It is rather that any arguments have to be
recognized by law as valid and that it is law alone which is responsible
for formulating, invoking and applying tests of validity. Here, Luhmann
refers to the ‘form’ information/redundancy which is common to all com-
municative systems. These are ‘two sides of one form because redundancy
and information mutually presuppose each other and, at the same time,
conceptually exclude each other’.*® Redundancy makes information super-
fluous, but is necessary for the system to recognize information as belong-
ing to itself. In order for ‘surprises’, that is, (new) information, to be
introduced into the system, it has to be seen as belonging to the system,
and this process or recognition transforms the information into redundancy.
Another way of describing the same process is to use the concepts of ‘events’
and ‘structures’. The redundant aspect of the communication becomes struc-
ture, providing the means for a communication to be recognized as belong-
ing to the system. The event relies upon this recognition for its inclusion as
a communication belonging to that system. ‘Redundancies . . . do not only
exclude information, but also produce it by specifying the sensitivity of the
system.”*” At the same time as the system is able to distinguish structures
and events according to their relevance for the system, it also communicates
its own capacity to make such distinctions when confronted with different
events in its environment. In addition, the aspect of the event (or new
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information) which is recognized by the system, which is accepted rather
than excluded, now becomes part of the structure of the system. Any future
identical situations in the system’s environment will no longer provide new
information for the system. The relationship between redundancy and infor-
mation may, therefore, be seen as a ‘learning’ by the system.

In his account of the role of arguments in the legal system Luhmann
replaces the general concept of information by that of variety (or variabil-
ity). ‘Variety provides a measure of complexity, namely the number and mul-
tifariousness of events which set off information within the system.’* These
may be either external events or internal events, such as new statutes or reg-
ulations or ‘the increase in the number of binding precedents in common
law’.* Any increase in variety involves cases and decisions - ‘the primary
operations of the legal system’ (ibid.) This increase in the number and nature
of events allows the law to increase its responsiveness to its environment.
In other words, it allows law to involve itself in a wide range of social spheres
with the potential always for its introduction into new spheres. There is a
temptation that law will react to every ‘irritation’ in its environment and,
therefore, increase its variety, so that each new situation encountered by the
legal system will have to be met with new laws, new interpretations of exist-
ing law, in other words, in situation-specific ways of coping with them. This
would overload the system and make it very difficult for law to operate as
a stable, normatively closed, communicative system. Argumentation serves
to counter this temptation and ‘restore adequate redundancy. This is the

function of grounding’:*°

Argument overwhelmingly reactivates known grounds, but in the prac-
tice of distinguishing and overruling occasionally also invents new ones,
to achieve a position where the system can, on the basis of a little new
information fairly quickly work out what state it is in and what state it
is moving into. Using argumentation, the system reduces its own sur-
prises to a tolerable amount and allows information only as ‘differences

added in small numbers to the stream of reassurances’.>!

This in turn permits, on the one hand, a controlled reduction of the com-
plexity perceived to exist outside the system and, on the other, an increase
in complexity within the legal system. ‘The reduction in complexity pro-
motes the increase of complexity’.>* This works both to retain a measure of
consistency and cohesion between its various programmes and, simultane-
ously, to allow the law to observe itself as moving forward in a seemingly
purposeful way. As Luhmann explains, the point of communications using
legal arguments is only to secure effects within the system itself. Seen in this
way, legal argumentation is a means for the legal system ‘to convince itself,
to refine and continue its own operations in one direction (and not the
other)’.%
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Given the autopoietic nature of the modern legal system, which frees it
from all direct ties with morality, politics or science, the question of law’s
legitimacy, for Luhmann, can be answered only by reference to law itself.
In other words, however they may appear to lawyers, it is not possible in
modern society for legal arguments to be grounded in natural laws, univer-
sal truths or even rationality. Regardless of the ways in which they are
presented, they relate only in law’s own internal constructions of the external
world. This creates a paradox, ‘[t]hat grounds are needed which cannot be
grounded; that is, grounds which are not grounds’.** In order for us, as
observers of the legal system, to make sense, therefore, of these internal
operations of the law, Luhmann insists that we need to see legal argumen-
tation not as a debate between values or truth-claims, but as a mode of
operation solely of the legal system. It is, according to Luhmann, ‘a mode
specialized in self-observation’ so that what we, in our attempt to under-
stand law’s operations, find ourselves observing is law’s reflexivity — that is
how, as a legal operation, it makes use of its own self-observation of legal
argumentation. Legal texts, ‘for the purposes of argumentation, represent
the system within the system’;*® they are the system’s self-description. These
may be ‘statutes or legal opinions to be found in the relevant literature or
court decisions, or other noteworthy documents from legal practice’.*®

Luhmann identifies logic as having ‘a special function in the context of
systems theory. Formulated negatively, it makes the proof of errors pos-
sible’.” Tt provides the task of refuting previous interpretations of texts,
whether statutes or judgments with grounding or justification, and so avoids
the impression that old-fashioned ways of thinking have been jettisoned in
favour of new laws more in keeping with modern conditions or overtaken
by changes in society or scientific knowledge. It allows law to give the
impression of a continuous and seamless unfolding. The formulation of
principles based on logical proof of errors, therefore, ‘may serve to pretend
that unity exists where rules have been changed over the course of time,
that is, to present inconsistency as consistency.’*®

More importantly, however, Luhmann sees logic as having a positive
function for law in channelling irritations from law’s environment which risk
casting doubt on normative expectations. On their own such factual irrita-
tions are not directly translatable into norms. The fact that employers may
regularly breach safety regulations, for example, does not in itself have any
effect on the norm that these regulations should be obeyed. It could,
however, lead the way for campaigns to modify the norm, for example,
through making employers liable to punitive damages if an employee was
injured as a result of a breach or, alternatively, in the other direction,
through classifying certain regulations as non-mandatory. Luhmann sees
logic as a device which makes it possible to resist such pressures for change,
whether for or against the interests of employers, by helping one to recog-
nize ‘what consequences would flow from a change of norms, from an
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overruling within the system’.* Another example would be moves to make
parents liable for contracts for non-necessities entered into by minors who
lied about their age. Again, logic may come to law’s assistance in defence
of the norm by drawing attention to the difficulties that might arise in
parent—child relationships and also in establishing who was the purchaser,
for sale of goods law. This does not mean that normative expectations sup-
ported by law never change, but rather that ‘logic protects the system against
the far-reaching effects of change. It makes the introduction of change
easier’;® so it contributes to law’s stability.

Luhmann’s concerns with logic and rationality, therefore, are very differ-
ent from theorists’, who see them both as essential attributes of the system
and as objective criteria against which law may judge its own decisions.
For Luhmann the system simply cannot ‘guarantee . . . a rational state’.®* To
analyse the law as if this were a possibility or even an ideal to be aimed at
is not only to demand the impossible, but also to miss the important roles
logic and rationality play for legal argumentation in promoting rationality
and concealing the paradox of self-reference.

Law’s function

Embarking upon an account of law’s function it is worthwhile reminding
ourselves of the warning set out in Chapter 1% concerning the specific
meaning of function as a general term in Luhmann’s theory. This warning
is of particular importance for the legal system, for, in identifying law’s func-
tion, Luhmann is not concerned with the usefulness of the legal system to
individuals or groups of individuals. Law as a system of communication may
be useful to some people and irrelevant to others. It may serve a person’s
interests at one time and create difficulties for the same individual on
another occasion. It is not the psychological, or even the anthropological
aspects of the legal system that interest Luhmann, but its contribution to
the existence and preservation of a society which consists of communica-
tive social systems. The question that he seeks to answer, therefore, in his
account of law’s function is: what is the essential social role that law plays
which allows other systems, such as economics, science, politics and per-
sonal relations, to continue to organize communications, each in their
specific ways?

Moreover, for Luhmann, social communicative functions exist quite inde-
pendently of the tasks or roles which different systems themselves identify
for their operations, and ‘[c]ontrary to popular belief, the notion of func-
tion has nothing to do with the purpose of actions or institutions’.®* His
hypothesis in fact is that ‘law solves a problem in relation to time’ which
always exists in social communication when the communication is con-
cerned with or is premised upon expectations’.®* In his terms, law’s unique
social function is, therefore, to stabilize normative expectations over time.
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This concern with time lies within what Luhmann sees as ‘the function of
norms’ that is ‘the attempt to anticipate, at least on the level of expecta-
tions, a still unknown, genuinely uncertain future’.%®

Law’s function, in consequence, is to ensure that societal communications
operate according to expectations formulated on the basis of norms, that is
expectations on how things ought to be. These normative expectations will
have been produced by decisions of the legal system as marking a particu-
lar moment in time — the present. They have the effect of constructing a
relationship between the pre-decision past, where such expectations, if they
existed at all, were not endorsed by law as subject to the legal/illegal dis-
tinction, and the post-decision future, where future events will be subject
to the possibility of communications based on this legal/illegal distinction.
In its production of norms, therefore, law’s function is to create time rela-
tionships or to make time connections (Zeitbindungen), so that an uncertain
and unpredictable future may at least become certain and predictable within
the network of interpretations which law provides. Law allows at least for
the possibility of expectations being based on established norms so that it
is possible to anticipate whether conduct will be legal or illegal, subject to
the law or not subject to the law. This avoids the need for expectations
to be reliant upon experience.

According to Luhmann, there are two distinct ways of learning, one
cognitive and one normative. While cognitive learning is dependent upon
continually adjusting expectations in accordance with new events in the
environment, normative learning frees the process from these endless,
relentless, destabilizing adjustments and, instead, makes it possible for
norms - the way things ought, or ought not, to be - to be treated as the
building blocks of the learning process. Law provides the norms on which
society, in the form of other subsystems, is able to rely and, in doing so,
avoids learning from experience. The problem is, of course, that experience
may negate normative learning by demonstrating that the norms have little
or no validity as reliable indicators of future events; they may serve to under-
mine normative expectations. In order to be effective in stabilizing expec-
tations, therefore, legal norms need to be counter-factual events. It becomes
necessary to establish expectations of the sort that resist and survive their
own disappointment, rather than merely corresponding to reality.

The normative expectations that need to be established have to be of a
sufficiently general kind to allow ‘conflicts to be decided in advance, without
knowing who will be involved in them’.®® They must not be of the kind that
could be invalidated by pointing to individual instances where the expec-
tations have not been met. They must restrict freedom of conduct in
advance, so that it can be known by ‘anyone who wants to act in that way
that they will be violating expectations and so be disadvantaged right from
the start’.?” Yet, we all know that thieves are rarely caught, cheats and frauds
prosper, debtors are never made to pay, disqualified drivers continue to
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drive, public services are not sanctioned for failing to fulfil their statutory
obligations. Nonetheless the legal norms that are contravened remain
unchanged. This is the case even where the moral norms have been modi-
fied, at least among those who regularly engage in specific kinds of unlaw-
ful behaviour, such as tax evaders or cannabis users, but this disregard for
the law in itself has no effect directly on law’s normative expectations. These
may continue to be relied upon whenever it is necessary for social function
systems to anticipate the future. Within the framework provided by legal
communications, it is safe to assume that this future will normatively be no
different from the present, that the same distinctions marking what conduct
is legal and illegal will exist tomorrow as they exist today. Contraventions
of the legal norms do not in themselves change them, however prevalent
they may be and however widespread the unlawful practices. Only changes
in the law itself are able to change legal norms. Put the other way round,
society is entitled to rely upon the normative expectations provided by the
legal system until such time as the system itself by producing new laws (or
repealing old ones) replaces one set of stable expectations with another.

If one takes a cynical perspective, law could well be seen as constructing
a make-believe world which simplifies psychological, political, economic
and other ‘realities’ to enable it to reject all knowledge which threatens to
undermine the validity of its normative communications. Telling the judge
that you had no control over your behaviour, that you could not earn a
decent living if you kept strictly to the letter of the law, that nobody was
harmed, or that what you did was justified politically or sanctioned by the
words of the Bible or Koran is likely to do you no good in court.®® Only
where law itself has determined in advance that particular psychological,
economic, moral or political motivations constitute acceptable defences will
these excuses carry any weight. According to Luhmann, such a selective
vision, such partial blindness is necessary and inevitable. Only by insisting
on the reality of this ‘virtual’ social world based on law’s counter-factual
normative expectations is law able effectively to perform its social function
and provide communications which enable relations within and between
social systems to continue to be based on a solid footing.

This does not, of course, mean that for Luhmann the law never changes
or never itself learns from experience. Rather, any changes and any learn-
ing necessarily occur within an operational process and within a time frame
formulated exclusively by the legal system. Legal norms are immune from
having to change in response solely to disappointed expectations. As
Luhmann puts it, ‘The task facing the system is not to achieve a framework
of references to knowledge and to be cognitively closed, but rather to achieve
a framework of references to norms.”®

The emphasis placed on the temporal dimension of law’s function repre-
sents a concerted attempt to break with previous theoretical accounts of law
which stress concepts such as ‘consensus’, ‘social control’ and ‘integration’,”®
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and to contrast his approach with the integrative theory of law set out by
his intellectual sparring partner, Jiirgen Habermas.”' Luhmann builds upon
this very abstract foundation to develop a sociologically innovative and
highly complex account of the ways in which law stabilizes normative
expectations over time and, in doing so, provides a consistent and seemingly
predictable environment in which trust and reliance may be placed upon
communications both within and between systems. Even in a social world
where instability and unpredictability abound, the law is able to offer stable
norms of conduct which recognize only one measure of time — time before
and time after the legal communication which established, changed or abol-
ished the normative expectation. The expectations generated by law exist,
therefore, as fixed signposts pointing in the direction of the way things
ought to be. No matter what occurs, the signpost continues to point in the
same direction until law authorizes that it should be moved or removed alto-
gether. It is in this sense that Luhmann defines the function of the legal
system as ‘producing and maintaining counter-factual expectations in spite
of disappointments’.”>

This is not to suggest that maintaining counter-factual expectations over
time is a cost-free or risk-free exercise. As Luhmann remarKks,

If, and to the extent that, in order to stabilize these temporal connec-
tions it becomes necessary to sustain expectations which do not in any
way correspond to reality, but which are supposed to resist eventual dis-
appointments, the social problematic grows radically.”®

Law may be able to conceal the problematic nature of trying to maintain
time-connectedness through counter-factual expectations by attributing to
itself some ‘motivational function’ such as reforming criminals, encourag-
ing economic activity or promoting children’s welfare. In this way disap-
pointments are not fatal to norms, since good reasons can usually be found
for maintaining the norm in spite of the lessons of experience.

Law’s code and programmes

Recht/Unrecht

Throughout this book we have translated Recht/Unrecht, the code that
Luhmann attributes to the legal system, in two ways. Firstly, we have used
the formula ‘legal/illegal’ (or ‘lawful/unlawful’) when it refers to law’s per-
formance in processing information obtained from its environment and
transforming this information in ways that have meaning as legal commu-
nications. Secondly, we have employed the formula law/non-law when it
refers to the unity of the legal system, its ability to determine which com-
munications are recognized as legal communications and which are not.
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This second formula, consequently, refers to communications which are rec-
ognized by the law as legal communications, that is as relevant for law. The
fact that the English language needs to make this distinction between the
two uses of the term should not mislead us into thinking that Luhmann
saw them as two quite separate concepts. On the contrary, as we saw in our
discussion of legal communications earlier in this chapter, the recognition
of a communication as a specifically legal communication depends upon
the legal system’s deployment of the lawful/unlawful code in the interpre-
tation of its environment.

However, as Luhmann explains, ‘there are always two possible interpre-
tations of the code’. The one treats the code as dividing the world in to two
halves — the lawful and the unlawful’.”* No matter what the situation, from
the legal system’s perspective ‘[e]verything, is either lawful or unlawful’.”®
Put in the terms of George Spencer Brown'’s Laws of Form,”® whenever the
form of law is applied, ‘one side of the code is specified and the other side
is treated as a residual category, that is, as remaining unmarked space’.””
According to Luhmann, this leads again then to two possible models. ‘One
can treat either lawful or unlawful as the “inner side” of the code and, the
other side, therefore, as the “outer side”, categorized each time as a resi-
dual’.”® Problems arising from having to choose between whether to treat
lawful or unlawful as the inner side of the code ‘can be resolved by formu-
lating relatively indeterminately the norms which respectively permit or
prohibit something’.” This leaves the system’s programmes free to orientate
their task of designating how the code should be applied towards either one
or the other of the two sides of the code. In civil law it will move more
towards the ‘being right in law’ (Recht-Haben) position, while in criminal
law it will move more towards being ‘in the wrong’ (Im-Unrecht-Sein).*

The interpretation of behaviour as Unrecht may be seen as positioning that
behaviour outside the space or ‘form’ of law. Its unlawfulness may exclude
it from being part of a legal system consisting of law — as opposed to non-
law — communications. For example, in civil law, the fact that the defen-
dant to an action for breach of contract was also the suspect in a murder
enquiry at the time is not normally a relevant issue to the legal question as
to whether the breach of contract occurred. As such, it is excluded altogether
from consideration by law. Alternatively, the behaviour which gave rise to
the suspicion of the defendant’s involvement in murder may in the crimi-
nal inquiry be seen as Unrecht, as being ‘unlawful’, and so, in these differ-
ent legal circumstances, it might be brought it into the form of law, as a
matter for the legal system, rather than being treated by law as a residual
category. All depends upon how the code is deployed in any particular
situation.

The subtlety and complexity of the relationship between Recht and Unrecht
and the flexibility with which it may be adapted by the legal system’s pro-
grammes to suit the particular situation are unfortunately and inevitably
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lost in translation, owing to the need to change the English words accord-
ing to the context in which they are used. It is nonetheless important that
the limits of this English translation be recognized; otherwise readers of
translations of Luhmann’s writings may find the idea of one binary code as
representing the totality, the unity and the identity of the legal system to
be banal and simplistic, which is far from the case.

Law’s code applied to its own operations

Law’s binary code applies not only to events outside the legal system, but
to legal decisions themselves. As legal communications, they too need to be
seen by law as either lawful or unlawful. To be lawful, not only must the
legal decision conform to all the procedural requirements laid down by law;
it must also correspond to what is acceptable as valid legal reasoning. This
will usually, but not always, mean steering the path laid down in previous
cases of a similar kind or at least not deviating too far from that path. Even
legislation may, as we have seen, be observed by law and pronounced unlaw-
ful, if it conflicts, for example with articles in the constitution or human
rights statutes. Turning its code in on itself, perhaps even declaring its own
decisions unlawful, is far from being a self-destructive act. On the contrary,
each time this occurs, the legal system reaffirms its unity, its autonomy based
upon self-reference. Law is lawful, until the law decides otherwise. No matter
how strong the evidence in favour of innocence that some investigative
journalist may produce, a person found guilty of a criminal act remains a
criminal until the appeal court decides in its own time that the earlier deci-
sion was wrong. To be sure, he or she may be released from prison where
the court’s decision exonerating him or her is no more than a formality, but
this in itself does not wipe clean his or her criminal record or relieve the
court of responsibility of formally correcting the miscarriage of justice.

Mutual exclusion

The values explicit in the code legal/illegal are mutually exclusive. Some-
thing cannot be legal and illegal at the same time. In legal argument it is
not possible for both prosecution and accused, plaintiff and defendant to
be right. They can agree not to dispute issues of the lawfulness or unlaw-
fulness, but only by accepting that one side of the distinction or the other
should be applied to the conduct in question. Moreover, the fact that in
some legal cases a clear-cut winner and a clear-cut loser fails to emerge,
because some issues are decided in favour of one party and some in favour
of the other, does not in any way undermine the validity of law’s coding.
Each of these sub-issues will require a decision between the positive and the
negative sides of law’s code. Situations where in pure monetary terms the
winner loses more than he or she gains, either through the high costs which
he or she has to pay or the low level of damages awarded or both, do not
disturb law’s binary code. It remains intact despite the winner’s lack of
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success. In itself the code holds out the promise neither of financial gain,
happiness nor justice, but provides merely the certainty that a decision will
be made determining what is lawful and what is not. All other results are
contingent; they may or they may not happen, and whether they do or do
not depends upon forces outside the control of the legal system.

Third values

Luhmann is insistent on the binary nature of law’s code. Any introduction
of a third value, such as ‘legal, illegal and the common good’ or legal, ‘illegal
and the maintenance of political control’ at any time during the evolution
of modern society ‘would eventually have led to a complete disorientation
of legal practice’.’! Today, the apparent introduction of third values into
legal decisions always turns out to be an intermediary coding applied by
law’s programme in order to make possible an eventual decision between
the two sides of law’s code. What child psychiatrists or paediatricians see as
being the best way of promoting the welfare of the child does not become
an alternative option to the binary choice of lawful/unlawful. Rather, it
allows that binary choice to be made on the basis of information fed into
law’s programme for decisions concerning children. What is accepted as the
best way of securing the child’s ‘welfare’ or ‘best interests’ enters the code
on the positive side; it is the lawful alternative. Conversely, any proposal
which does not meet this criterion becomes a negative choice for law.®
A court which accepts such a proposal will be acting unlawfully and is likely
to have its decision reversed on appeal. This does not, of course, mean that
judges are expected to possess the power of prophesy allowing them to know
in advance that one solution will be better for a child than another. All that
happens is that information from experts on the child’s welfare is selected
and simplified in such a way as to allow a legal decision to be made. Whether
it achieves the desired effect is immaterial to the legality of the decision.®
The same is true of legal decisions which appear to consider issues of good
race relations, cost-effectiveness or moral integrity. None of these become
alternative values for law’s code. They exist as values outside the legal system
and their only access to legal decisions is as information which permits law’s
programmes to achieve the formulation of issues according to the binary
code of lawful/unlawful. In no circumstances can they be incorporated
within law by adding a third value.

The only possibility for third values is for them to confront law’s binary
code by becoming what Luhmann calls ‘rejection values’, that is values
‘which open up the possibility of rejecting. .. the decision between legal
and illegal or the validity of regarding this option as the only option’.®* Yet
‘one cannot impose higher standards on the code by rejecting it’,*® since
there is no supreme authority to decide which social system’s code is
superior to another. All that society can do is to substitute a different
code, for example, by organizing its decision-making in such a way that the
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code of science, economics or that of therapy or religion is applied rather
than that of law. Law may play its part in such organization of decisions by
determining that some areas of conflict, such as questions as to whether an
act of adultery was or was not provoked or whether a teacher should have
used one method rather than another, should be placed outside the form of
law and become ‘non-law’ issues. Yet the boundaries between law and non-
law may become increasingly difficult to maintain at times when human
rights legislation and a surplus of people qualified as lawyers create pressures
for more and more situations to be decided by applying the binary code of
the legal system.

The relation between law’s code and programmes

Luhmann emphasizes the importance of the distinction between codes and
programmes for ‘the autopoietic self-determination of the system’.®® The
concept of programmes complementing ‘coding, filling it with content’ is
particularly apt as a description of what happens within the legal system.
Programmes take information from the environment and, as we have
already observed, reformulate it in such a way as to make it possible for law
to apply its binary code. He adds that ‘One could also say . . . that codes gen-
erate programmes™ in the sense that the identity of the system depends
upon the maintenance of its code and, in the absence of this identity, law
would have no programmes. Code and programming represent then, in
Luhmann'’s words, ‘the two pillars of the unity of an autopoietic system such
as law’.*

As Jean Clam explains in his book on Luhmann’s theory of law, code and
programme ‘are complementary in the sense that the fixed nature of the
code makes possible variations in the programmes, which are pivotal to for
its operations’ and ‘programmes permit, through their flexibility, the inte-
gration into the law of values external to its code.”® There is, however,
an important difference between the two concepts. ‘A change of code is
nothing less than a change of system’, while programmes represent ways of
organizing information and may be changed according to the demands
of the particular situation.” An example would be judicial review in English
law. Seen as a programme of the legal system, it organizes information from
administrative decisions in order that law may apply its Recht/Unrecht code,
both in the form of law/non-law (i.e. relevant or not relevant to legal deci-
sion-making) and in the form of lawful/unlawful (applied to the adminis-
trative decision or process). It examines these decisions but only in respect
of their conformity to certain specific criteria, such as the taking into
account of all matters relevant to the decision. It does not allow courts to
substitute their judgment for that of the administrative body. As a result
some decisions may be declared unlawful and referred back by the court to
the administrative body for a new decision which meets the legal criteria.
This filtering of the complexity of administrative decisions, reducing it to
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manageable proportions, and this treatment of the ‘values’ of administra-
tive decisions as ‘rejection values’ not to be coded by law’s binary distinc-
tion or added as a third value (legal/illegal/administratively correct) are
typical of law’s programming of information and its conversion into legal
communications. Moreover, this combination of code and programme
allows the legal system to adapt to a multitude of variations and instabil-
ities in its environment, or, in our illustration, to the variety and constantly
changing nature of administrative decisions in a way that always allows it
to apply its binary code.

This distinction between codes and programmes is also essential to what
Luhmann refers to as ‘the unfolding of the paradox’ of the system.’* The
fact that only the legal system can decide what is and what is not law and
in doing so refers only to its own communications and not to some uni-
versal values needs to be concealed from itself.”* The code assures the closed
nature of decisions by limiting the decision-making possibilities. A decision
that an act is legal is always confronted and limited by a contrary determi-
nation that it is illegal. This restricted choice avoids any need to invoke uni-
versal values, finality or perfection. ‘[I]f it relied only on its code, the system
would be incapable of performing and concealing the intolerable acknowl-
edgement that law is what it is (not)’.’* Yet programmes are able to give the
impression of incorporating universality, finality and perfection by recon-
structing them within the legal system, or alternatively by treating them as
‘rejection values’, that is treating them as if law had no responsibility for
making a distinction between them.”® In its human rights programme,
for example, law is able to give the impression that it is engaged in deter-
mining absolute and universal values, such as the freedom of speech. In
practice, however, the issues that fall for legal decision-making concern
whether a particular restriction on public expression is lawful or unlawful.
Although moral principles are likely to be invoked and referred to in
the legal decision (as well, of course, as interpretations of the wording
of the constitution or international convention guaranteeing freedom of
speech) their invocation will always be in the context of the legal pro-
gramme. This programme will ensure that ‘universal’ moral values will
consist only of what law selects and interprets as having this status and that,
where the choice lies between one moral principle and another, such hier-
archical ordering of values will be the product only of law’s programming.

Another example of this would be law’s reconstruction of science as
universal knowledge whenever it is faced with the need to bring scientific
information into the system. As Brian Wynne remarks, ‘“To treat “science”
or “expertise” as an autonomous, objective entity which has authority inde-
pendent of the institutional settings in which it is used . . . may be a practi-
cally necessary mythology for legal institutions to employ.”*®

This treatment of science as ‘perfection’, that is, as able to provide the
court with truths, even extends to such imprecise and contested sciences
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as child psychiatry, with child psychiatric knowledge entering law’s pro-
grammes as universal knowledge uncontaminated by factors of cultural rel-
ativity or personal motivation. This allows courts in their decisions, firstly,
to distinguish between what is and what is not reliable information and who
is and who is not a reliable expert, and, secondly, to use these distinctions
in ways which allow law’s code of lawful/unlawful to be applied to issues
concerning children’s past and future well-being.’’

Law’s conditional programmes

All legal programmes take the form of conditional programmes (Kondition-
alprogramme), that is, of ‘if . . . then ...’ programmes. ‘The conditional pro-
gramme spells out the conditions under which it is considered whether or
not something is legal.””® It refers to past facts and situates these in
the context of present legal structure. Having determined the past facts, the
law then decides the present issue by its application to these facts.” This
does not mean that the future is lost from sight. On the contrary, law’s pro-
grammes always keep an eye on the future, but they do so always with ref-
erence to past behaviour and the assessment of that past behaviour using
criteria existing in the present. Those going to law, therefore, have to for-
mulate their dispute with reference to the legal text and try to anticipate
the conditions for a decision in their favour.

According to Luhmann, what the ‘if . .. then ... formula of law’s condi-
tional programme does is ‘to prevent any future facts not accounted for at
the time of the judgment from being relevant to the legal/illegal decision’.'®
This protects the legal system against criticisms based on subsequent
failures in the anticipated benefits of the legal ruling, which, if accepted
as valid, would make law’s norm-stabilizing function untenable. ‘It would
be a disaster for law if measures had to be considered illegal, if it turned out
that their purpose could not be achieved.'* Clearly, this is an important
feature of conditional programmes which Luhmann contrasts with the char-
acteristics of what he calls Zweckprogramme, that is purposeful or purpose-
oriented programmes, where the ultimate aim is the achievement of some
objective which is stated within the programme itself.

In modern society these purpose-oriented programmes take the form of
intentional programmes, that is of programmes based on present intentions
projected into the future. Examples of such programmes would be financial
investment, town planning or the control of dangerous drugs. By relying
on present intentions, these programmes are able to mask uncertainties
about the future and, more particularly, ‘the problem that future versions
of the present will not be what they are now projected to be’.'®> Neverthe-
less, they are judged on their performance; that is, on whether the purpose
that was intended is in fact achieved. Unlike conditional programmes,
these purposeful programmes do not permit restrictions to be placed on
the facts that have to be considered in decisions. They allow anything to
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become a relevant factor, just as long as it can be shown to have a bearing
on whether objectives may or may not be achieved. They do not lay
down in advance, in the manner of conditional programmes, what infor-
mation can be brought into the programme as pertinent to the enquiry.
Their openness to the future and their inability to exercise any control over
the information to be considered combine to make purpose-oriented pro-
grammes ill-suited to law’s expectation-stabilizing function. By contrast,
sequences of communication which structure statements in terms of the
realm of the possible are able to offer guarantees that are resistant to coun-
terfactual information, since what is possible is not a fact and need not
actually occur.'®

The fact that, seen politically, legislative programmes which generate laws
are indeed purpose-oriented, in that their success (and to a large extent their
validity in political terms) is judged directly by results, or the perception of
future results, may seem confusing. The issue for law, however, is not the
same as it is for politics, and the same legislation may be subjected to dif-
ferent programming by different communicative systems depending upon
the circumstances. Law and politics do not, according to Luhmann'’s scheme,
share the same aims. In contrast to programmes based on the coding of
power, for law the effects of decisions are not a criterion for determining
their success.'™ All of this, however, does not deal with those situations, of
which there are many, when the legal system appears in its communications
to set itself quite specific aims and purposes. These may be to deter crimi-
nals, to redress wrongs, to protect the environment, to resolve conflicts, and
so on. Luhmann explains this by pointing out that whenever purpose-
oriented programmes exist within the legal system, they are to be found
always nesting in conditional programmes.'

Luhmann takes the example of purposeful programmes directed towards
promoting child welfare. Law’s programmes specifically relating to these
issues appear to take on board the ambitions of those (whether judges, politi-
cians or academic lawyers) who wish to see the legal system fully involved
in promoting the future welfare of those children who are seen as requiring
special protection, or whose parents are unable to resolve conflicts between
them. Yet, when it comes to the legal decision, the judges, according to
Luhmann, have no choice in such cases but to ‘ignore the questions as
to what future presents will look like’. Instead, they are obliged to

make their decisions according to the law, exclusively on the basis of what
they see as the future at the moment of their decision, that is on the basis
of what appears to them — after careful examination of all the facts of the
case — to be the present future.'®

Theoretically, therefore, there are then two possibilities: either the decision
is made according to law’s conditional programme which by its very nature
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has to ignore ‘future presents’. The law has to refuse to contemplate the pos-
sibility that the rightness of the decision may be doubted in the future in
the light of evidence of the child’s or parents’ post-decision behaviour. Alter-
natively, it attempts to anticipate the possibility of such ‘errors’, in which
case the decision cannot be a legal decision, since there will be no applica-
tion of law’s legal/illegal code. It exists rather as the product of child therapy
or child protection, or of family administration or ordering, to which a judge
has temporarily lent his or her authority in the knowledge that plans will
be changed extra-judicially if matters do not turn out as expected.'”’

If one looks carefully, one can always find in the practice of the courts
further supportive evidence of what Luhmann calls the ‘nested’ status of
every incidence of judges setting themselves a performance objective. Any
specific purposes can only exist if ‘nested’ within the context of a ‘host’
conditional programme which translates law’s binary coding into practical
strategies for decision-making. It is useful to make a distinction here between
procedural and substantive law. Legal procedures allow the legal system to
apply its binary coding to its own operations. Legality concerns not only
the decisions of the judges on substantive issues, but also the issue of
whether these decisions have been arrived at legally, that is according to the
norms of the legal process and judicial decision-making. Judges, at least in
Anglo-American jurisdictions, always have to be mindful of the demands of
the rules of evidence and procedure as well as of those legal norms derived
from precedent and statutory interpretation which, if contravened, may
expose their decisions to challenge in a higher court. Law, therefore, pro-
vides its own conditional programmes for its own operations. No matter
how scientifically correct or morally impeccable a judge’s decision may be,
procedural defects will prevent it from becoming law or, at the very least,
delay its full implementation. On the positive side of the legal/illegal dis-
tinction, procedures tie the parties into a process, where, however uncertain
the outcome, there can be no doubt that there will be an outcome. Legal
proceedings feed on the uncertainty of the outcome to engage the parties;
they encourage the parties to become, in Luhmann’s words, ‘prisoners of
their own participation, who afterwards have only the slightest prospect

of contesting the legitimacy of the proceedings’.'"

Law, justice and equality

To treat justice as if it were the primary goal or driving force of the legal
system is for Luhmann like treating science as if it represented progress, poli-
tics as if it stood for democracy, or religion as if it provided the path to sal-
vation. It is necessary for the legal system to describe itself as ‘just’. What
this means in essence is that, in Luhmann’s terms, justice is the basic refer-
ence of the legal system in the same way that politics ‘refers to’ legitimacy
and economics to scarcity. The political system may even help to promote
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the legal system as a perceived guarantor of justice, but justice as a concept
is quite inadequate for any analytical, sociological understanding of law in
a society where no absolutes exist and there can be no consensus as to where,
in the final analysis, justice lies. There is not even any agreement as what
the final analysis should involve.

Most jurisprudential or legal theory would, of course, deny this elusive
nature of justice and in their terms they are right. The law can (and must)
define where justice lies. Yet, in Luhmann’s view, the problem that legal
theory, which seeks to retain a belief in absolute justice, faces is that society’s
evolution away from any possibility of relying upon natural or divine law
and towards functional differentiation has left the legal system with no
choice but to define for itself what constitutes justice. “The system itself has
to define justice in a way which makes it clear that justice must prevail and
that the system identifies with it as an idea, principle or value’.!”” This does
not mean that different legal systems cannot be seen as more just or lest
just than one another.!” In making such comparisons, however, we need
to note, firstly, that what counts as ‘just’ depends upon the pre-selected
criteria of the external observer — the legal system being observed cannot do
other than see itself as just. Secondly, in addition, there can be no guaran-
tee that even legal systems judged to be more ‘just’ will do ‘justice’ in
absolute terms or even according to a consensus or majority view of what
constitutes justice.

At the same time, there is no denying that the self-identity of law is bound
up with the concept of justice, in that it sees itself and is projected into
social communications as the social institution where justice is done. Far
from regarding the necessarily fragile and temporary nature of modern
society’s assessment of what constitutes justice and equality as a problem
for law, Luhmann sees it as indispensable for the effective operations of the
legal system.

The norms of justice and equality

Luhmann sees the notion of equality as being ‘identified with’ justice ‘in a
long and binding tradition’."'! ‘Equality’, he explains, ‘is seen as a general
formal element which contains all concepts of justice but which means only
something akin to regularity or consistency’."" Since there is no longer any
possibility of achieving an absolute of substantive justice (as there are no
absolutes to rely upon) law’s notion of justice takes on the same restricted
form as that of equality before the law. Nobody expects law to provide social
equality, but everyone who comes before the law is treated equally in the
sense that, at the formal level at least, the same legal principles apply, regard-
less of status, wealth, colour or creed. In Luhmann’s words, equality
becomes, like justice, ‘a formula for contingency . . . a formula which legiti-
mizes itself’,'® and does not rely upon external notions of who or what
should be treated equally, but adapts in a uniquely legal way general abstract
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notions of equality. In the same way the concept of justice becomes a
formula for contingency in the legal system:

that is neither a statement about the essence or nature of law, a princi-
ple for substantiating the validity of law, nor finally a value which pre-
sents law as the preferred choice . . . The formula for contingency is only
a schema searching for reasons and values, which can become legally valid
only in the form of programmes.'"*

Many commentators on the legal system have made the distinction between
procedural and substantive justice, and followed this distinction with a
criticism of the ‘false impression’ which law is able to present of being just,
whereas all it has achieved is a formal justice masking gross injustices
implicit in its decisions. In contrast to such views, Luhmann’s point is not
simply that there is no way of determining in any absolute manner what
constitutes justice and injustice, but also that the different forms of proce-
dure which need to adhere to law’s image of ‘natural’ justice, far from being
a mask to hide the gross injustices perpetrated in the name of law, become
programmes within law, providing a spectrum through which generalized,
abstract notions of justice may become refracted into legal principles.

Justice and equality represent supreme principles for law; the basic
requirement that it should be fair and be seen to be fair. In terms of legal
theory, justice operates as a normative guide as to where the point of balance
between competing norms, values and interests should lie — what Luhmann
describes as a ‘mid-point between normative positions and values’ and as a
symbol ‘of moderation and the middle way’.'"* However, Luhmann makes
it quite clear that principles of either justice or equality are unable to operate
as norms within the legal system. They cannot be treated as norms, because
they do not provide any basis for law to extract values which could be
helpful in decision-making.''® To say that a case has been justly decided does
not in itself provide law with any indication as to where injustice lies or
what it means. In the same way, a case determined according to the princi-
ple of equality does not contain ‘any directive as to what should be treated
as unequal’, which could serve as ‘a marker for law’s programmes’.'"’

Even if they want to do so, judges cannot find in favour of a litigant
because he or she was a ‘good person’ who conducted himself or herself
honourably throughout, or, rather, this cannot become the rationale of the
legal decision. The fact that ‘justice was done’, in that well-motivated behav-
iour appears to have been rewarded, does not mean that a litigant in another
case who might be equally virtuous can expect to win on that ground alone.
Nor does it mean that a litigant in a subsequent case with similar facts will
lose because the judge is suspicious of their motivation.

The same reasoning disqualifies equality as a value on which cases may
be decided. Until recently, for example, all adults guilty of first-degree
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murder were treated equally by those American states which inflicted the
death penalty for this crime. Now, those adults who suffered from learning
difficulties at the time when they killed are considered different from normal
adults and cannot, for that reason alone, be executed. It is not the norm of
equality which has changed the law, but the legal perception of the level
of responsibility which justifies taking the life of a murderer. It is not simply
that the notions of justice and equality change unpredictably over time, but
that, in the absence of some higher authority than law itself, there is no
way that the law can be certain of where justice or equality lie at any one
time, except, of course, by reference to law itself, that is to legal construc-
tions of these concepts based on law’s understanding of its environment.

In Luhmann’s scheme, therefore, it not feasible to consider justice or
equality as norms for legal decision-making. Moreover, they cannot be sub-
stituted for law’s legal/illegal coding or added to that coding as a third value.
Nor do they represent, on their own, separate programmes for law’s opera-
tions ‘alongside construction law, road traffic law, the law of succession or
intellectual property law’.!"® Nevertheless, Luhmann leaves us in no doubt
about the centrality of these concepts for the legal system which goes far
beyond a recognition of justice and equality as important societal values,
and beyond any simple acknowledgement of the role of the legal system in
helping modern society to maintain a belief that, despite our fragmented
world, justice and equality are still possible.

Formulae for contingency

It is only in modern society that, to a large extent at least, a concept of
justice based on some version of natural law, and with it the deployment of
justice as a fixed value for decision-making within the legal system, has van-
ished. It is this which gives rise to the possibility for a ‘value-free’ notion of
justice, a justice liberated from any normative roots to evolve into a formula
which may be generalized across the whole range of social situations which
law is obliged to confront. This notion of justice serves, firstly, to make these
situations relevant for and amenable to legal decision-making and, secondly,
to package information for legal decisions in such a way that the appear-
ance of ‘a theoretically systematized positive law which is based on rules
and principles’'"” may be maintained.

By referring to justice as a ‘formula for contingency’, law is able to solve
two of the major problems which beset its self-identity. In the first place, a
system which is obliged to describe itself as a system for justice ‘cannot at
the same time specify what is meant by justice — unless it defines its own
operations as irrelevant to the issue’,'*° unless it starts from the assumption
that it itself is just. Secondly, the legal system in modern society faces the
problem of defining ‘justice in such a way as to make it clear that justice
must prevail and the system identifies with it as an idea, principle or value’,
at a time when ‘the conditions for a concept of justice based on natural law
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have vanished. Nature is in no conceivable way just. In other words there
is no inference from “natural” to “just” as is implicitly assumed by the
natural law tradition.”'*" Law’s solution to this second problem, according
to Luhmann, lies in ‘replacing the assumptions about nature with assump-
tions concerning justice as a self-specified formula.”'?* As a formula for con-
tingency, ‘justice’ or ‘injustice’ becomes a circular form based on circular
references produced by law itself. In the same way that politics validates
itself by claiming legitimacy, and the economy perpetuates its operations by
proposing itself as a solution to problems of scarcity, all operations of the
legal system are ultimately validated by law’s capacity to refer to justice and
its claim to be able to identify where justice lies.

To a legal system which is obliged to presume itself to be just, injustice
serves as a negative indicator of what the system is not and must not be. It
represents the self-formulated criterion by which law judges its own perfor-
mance and by which it explicates its operations in such a way that legal
rulings are likely to secure compliance. Past injustices are always converted
by law into present justice, and decisions made in the present can only be
just until law declares them to be unjust. To speak of a just legal system in
this situation become a tautology, for the legal system cannot be anything
but just, since it alone defines for itself what is and what is not justice. Yet,
despite impressions, justice is indeed a formula for contingency and not a
formula for determinacy. Legal decisions may well give the impression of
inevitability, of having been reached through the inescapable consequence
of the application of principles of justice, yet it is also the case that all legal
norms and decisions, all reasons and arguments, could take a different form.
If the decision had been different, it would still have been ‘just’. The func-
tion of ‘justice’ for law is thus to cross the boundary between determinacy
and indeterminacy, and, in doing so, conceal the paradox of injustice which
declares itself to be just.

Luhmann, as we have seen, regards justice as closely identified with equal-
ity. In an identical manner to the form of justice, equality may be seen as
a scheme which allows one to search for ‘grounds’ and values which become
valid only within the context of law’s programmes. Both justice and equal-
ity are thus organizational concepts for law, both in the general sense of
providing a cohesive identity, a unity for legal decision-making across all
fields of law, and in the particular sense of ensuring that in all of law’s pro-
grammes argumentation revolves around principles to which the facts and
values relevant to that specific area of law may be orientated.

Justice and equality within law

‘Doing justice’ and ‘equal treatment’ are clearly linked as guiding principles
for the legal system. But there is also another form of linkage which allows
the principle of justice to take a specific form within the legal system. This
is the rule that like cases should be treated in like manner and different cases
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differently. In hierarchically structured societies differences between the
status of individuals, generated by caste or class or other ranking systems,
largely determined how the law considered their legal entitlements. Once a
society had moved from a predominantly hierarchical structure to a struc-
ture based predominantly upon functionality, where individuals are seen as
starting from positions of equality, it was free to generate different forms of
inequality. The same social evolution enabled the legal system to develop
its own version of equality in decision-making which recognized the exis-
tence of these inequalities while, at the same time, ignoring them for the
purposes of legal decision-making. With the emergence of distinct legal
texts, legal terms and principles, ‘justice’ came to be synonymous with con-
sistency in decision-making. This ‘principle of consistency in decision-
making’, according to Luhmann, ‘is separate from other value judgments
which circulate in society, for instance, whether participants are rich or poor,
or whether they lead morally impeccable lives, or whether they are in urgent
need of help’. He sees such considerations as being taken into account if
and only if ‘they are represented in the programme structure of positive law,
that is, only if they have to be taken into account as “facts” of the case.
Otherwise they are ignored’.'*

Through this principle of consistency in decision-making, law is able to
acknowledge the external complexity generated by the social system, but
allow its ‘high walls of indifference’ to protect its internal complexity from
having to treat all socially defined inequalities as relevant to law.'** The issue
becomes then not merely whether, the outcome for the individual litigant
was fair ‘but also whether a concrete case handled by the legal system has
been correctly decided’.'® A decision made according to law’s account of
what constitutes fairness in its external environment ‘will correspond to the
requirement of justice only if it is still compatible with the principle of con-
sistency of decision-making’.'?® Within the legal system, therefore, justice is
linked to equality through the rule which decides that like cases should be
treated in a like manner (and different cases differently).



3

The Political System

This chapter focuses specifically on the function and character of the politi-
cal system in Luhmann’s account of modern society. In English-speaking
receptions of his work, this is perhaps the least-known aspect of his sociol-
ogy, and it may come as a surprise to some readers that Luhmann sets out
a detailed account of the political system and of the conditions of its legiti-
macy, and that he clearly enters a field of debate usually monopolized by
ideal-type conceptions of government and by normative preconditions.
Indeed, one unusual aspect of Luhmann’s reflections on politics is that, at
first glance at least, they might appear to sit rather uneasily with the reso-
lutely anti-normative methodology which he deploys in his more general
sociology. At times, moreover, Luhmann expressly distances his work from
all prescriptive conceptions of political theory and political philosophy.' As
will be discussed, however, in his views on politics he is keen to show that
the political system can only fulfil certain functions, and that its legitimacy
relies on its recognition of these and its adequate reference to these and
these alone. On these grounds, although he never fully subscribes to one
categorical and exclusive model of good political order, Luhmann does offer
a broad and flexible blueprint for determining which types of political
system tend successfully to preserve themselves (that is, maintain legiti-
macy) and which do not.

While recognizing the unusual status of political reflection in the overall
composition of Luhmann’s sociology, this chapter argues that the apparent
conflict between his general anti-normativism and his sociology of the poli-
tical system is not insoluble and need not mean that his political perspec-
tives should be viewed as a fully distinct or anomalous component of his
work. In fact, as will be discussed, Luhmann indicates that one characteris-
tic of the functionally differentiated reality of modern society is that it is
democratic, and that the process of social differentiation necessarily creates
broad-ranging societal conditions of liberty, pluralism and autonomy, which
are usually construed as the features of democracy. Luhmann is keen not to
promote differentiation and systemic rationalization as a normative agenda
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for world-improvement or as an ideal standard which might in some way
measure the quality of a given society. However, it can still be assumed that
he sees advanced differentiation as the most adequate condition of modern
social life, and that he considers undifferentiated societies as in some respect
deficient and prone to inappropriate and unsustainably centralized modes
of legislation and power-application. Therefore, if we accept this basic but
rarely spoken implication of systems theory, it can also be seen that
Luhmann’s description of the political system, and of its relations to other
systems, offers not only a positivistic account of how power works in
modern societies, but also an analysis of the ways in which a given politi-
cal system might fail to reflect the plurality of societal differences around it.
Indeed, it also shows how a political system might fall behind or even
obstruct the democratic conditions already existing through the reality of
differentiation. The normative components of this description are rarely
absolutely explicit, yet, as discussed below, certain underlying political per-
spectives can surely be inferred from Luhmann’s political sociology.

The codes of politics

As we explained in Chapter 1, Luhmann sees all systems in modern society
as having evolved through a process of differentiation and functional speci-
fication. This is also the case for the political system, which, according to
Luhmann, results from the differentiation of a particular system of com-
munications, whose unique function is the production of collectively binding
decisions. As such, the political system is the function system of modern
society which provides power as a universal resource. It is, therefore, the
system which enforces decisions in questions whose implications extend
beyond the boundaries of one or another system, and which then create
problematic couplings between distinct systems. Power is the necessary
medium for the implementation of collectively binding decisions, and it is
within the political system that issues which might be resolved by the appli-
cation of power are addressed.

On this basis, the importance that Luhmann ascribes to the political
system is strictly limited. The political system cannot do anything more than
apply power to issues and problems which can be regulated by power; yet
most issues occurring in society require neither power nor collectively
binding decisions. The role of the political system, therefore, is at most to
provide broad orientations in questions which cannot be adequately
resolved in the autopoietic systems of economics, medicine, art, law, and so
on. As far as the political system is concerned, this means that problems
such as choosing investments, deciding on treatment for illnesses, judging
the aesthetic worth of a painting, or giving judgment on a point of law have
no directly political content, and may be regulated respectively in the
systems of economics, medicine, art or law. The political system might apply
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power, however, where two systems address an issue which they perceive in
completely different ways, and in respect of which they therefore create the
probability of conflict, with the attendant risk of societal instability. For
example, if an investment policy begins to have disastrous consequences for
the health of the inhabitants of a particular region, or if medical treatment
has serious financial implications, the political system might attempt to
resolve the issue by means of a collectively binding decision concerning the
relation between the two systems concerned. A further situation where pol-
itics may perceive the need for collectively binding decisions is that of a
crisis produced within one system which threatens to damage other systems,
including politics itself. An example of this type of situation might be a
financial scandal, where the political system responds to problems of cor-
ruption or fraud by producing collectively binding directives in the form of
regulations or demands for self-regulation which are intended to restore con-
fidence in the integrity of the markets. In such instances, the activation of
power as a means of resolving issues located outside politics does expressly
not create a structural coupling between politics and other systems or
threaten to politicize other systems. Rather, it serves to elucidate and rein-
force the differentiation between one system and another. The application
of power thus has its most specific function in the avoidance or obviation
of unnecessary structural coupling.

The political system, in this light, might be conceived as a residual
instance of power-application, which can only effectively address matters
which, from a political perspective, cannot be resolved by other systems, or
which, more particularly, cause clear conflicts between one system and
another distinct system. The political system’s application of power is likely
to have the effect of maintaining the conditions of systemic differentiation
and of preserving the integrity of distinct systems. Luhmann’s scheme does
therefore not conceive of politics as a monistic organ of power which has
ultimate and determinate authority over other systems. Most issues, he inti-
mates, are not perceived by politics as political, and are left unpoliticized.

As we explained in Chapter 1, for Luhmann, each social system operates
in accordance with a specific code. The political system is no exception to
this. In fact, politics is organized around a two-level coding. First, it is struc-
tured around the opposition between government and governed. This means
that the political system defines itself in the most primary way as focused
on the relation between those who do and those who do not participate in
government, and on the subsequent distinction between those issues which
are relevant to government and those issues which are not. The exercise of
power, on which the political system is functionally concentrated, is thus
only possible for those who are in government, and who apply power to those
who are not in government. The basic precondition for the existence of a
political system is its capacity to identify those who are entitled to wield
power and those who are subject to power, and then to determine which
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issues are relevant to those who wield power and which are not. This dif-
ferentiation enables the political system to constitute the governed (those
who are subject to power) as its internal environment, and so to treat these
as the addressees of collectively binding decisions. Second, however, the side
of government in this binary scheme is itself then split, as a relation between
government and opposition — the opposing sides of which are articulated by
political parties.? This means that the exercise of power, as government,
explains itself in reference or contrast to other organs or associations, which
always compete for a share in power. The conflict between the two sides of
government is commonly represented by the code conservative/progressive
or even left-wing/right-wing. These terms act as simplifying rubrics, which
enable figures in the political system to express and schematize their own
position, and to make their demands and intentions relevant and identifi-
able in easily explicable debates.

In the same way, therefore, that the legal system uses the basic distinc-
tion law/non-law (or lawful/unlawful) to make sense of its relation to its
environment, or the economic system takes property/not-property (or
payment and non-payment) as the determinant of its own functional scope,
the political system focuses on the distinction government/governed as a
way of restricting its communications to issues of relevance to itself. By cen-
tring itself on this distinction, politics ensures that it only transmits power
through the circles of government, it excludes most social bodies from par-
ticipation in the direct exercise of power, and it restricts the number of
themes which it perceives as relevant to politics. In consequence, politics
does not apply power to non-governmental issues, to which power is not
relevant, and nor does it devolve power to extra-governmental groups,
which cannot meaningfully use power. Then, by developing the second dis-
tinction between government and opposition, the political system ensures
that the application of power is subject to internal restrictions, and that it
remains focused in bodies which are (for whatever reason) most equipped
for its effective implementation. Political parties therefore have a key role
to play in enabling the political system to describe to itself the most appro-
priate way in which power should be applied, and in projecting the most
adequate strategies for facilitating more effective power-application. If one
party which was previously in opposition takes on the role of government,
the outcome of this is usually registered in the code reform/no-reform.

Politics and political legitimacy

The particular problem of the political system is that it requires legitimacy.
The political system can only make sense of its communications ‘under the
condition of legitimacy’.* This means that the political system is always
called upon to generate within itself justifications for its collectively binding
decisions, and to explain its operations in forms which are likely to be



The Political System 73

accepted — the political system cannot work effectively if this condition of
legitimacy shows signs of dissolving. The necessity of obtaining legitimacy
is in fact, Luhmann claims, an especial characteristic of political systems in
modern society. It is only fully differentiated, autonomous political systems
which are required to explain themselves to themselves in internally con-
sistent terms, and which thus depend upon the formula of legitimacy. In
pre-modern societies, according to Luhmann, political systems which were
not yet differentiated from other systems, or from personal-hierarchical tra-
ditions of rule, demonstrated their validity by reference to the immutable
principles of divine law, or natural law. Early-modern political systems then
justified their decisions by referring to interests of the ‘common weal’
(Gemeinwohl), as a specific set of public interests which could be fostered by
the state.* It is only in modern societies, however, where the political system
stands independently as an autonomous and fluctuating system of com-
munications, that the specific reference to legitimacy is required for the con-
tinued operations of the system.

In these ideas Luhmann differs quite manifestly from other major modern
theorists of political legitimacy. The political system, for Luhmann, does not,
or not primarily, obtain its legitimacy from any of the determinable forms
of accountability, contract or consent, which are widely viewed, in modern
political thought, to constitute the civil origins of public authority.® Like-
wise, it most certainly does not derive legitimacy from any active or partici-
patory processes of social integration and will-formation. Indeed, Luhmann
expressly classifies the pairing of the ‘twin ideas’ of legitimation and par-
ticipation as a ‘disaster’,® and he states that any attempt to tie legitimacy to
the participation of citizens necessarily leads to a bureaucratic overburden-
ing of the state.” Equally, the legitimacy of the political system is not held
together, in the manner famously proposed by Max Weber, Robert Michels
and Vilfredo Pareto, by any special attitude or attributes of character dis-
played by its leading figures. Against all these views, Luhmann argues that
legitimacy is not a resource which is engendered outside the political system
itself, or by any localized or personalized point of communication in the
political system. Legitimacy is simply the formula which the political system
produces for itself in order to underwrite and give value and plausibility to
its operations — so that it might effectively present its ‘activity as the fur-
thering of public interests’.®

Legitimacy, consequently, is the ‘formula of contingency’ for politics.” The
political system does not obtain and utilize legitimacy by conforming to
externally deduced norms or obligations. Rather, it secures legitimacy by
conferring upon itself a form which will allow itself to establish a level of
predictability in its own communications, and so to gain acceptance for itself
and to establish its political processes as valid and plausible sequences of
operations. Legitimacy in the political system is thus a form in which the
political system can consistently and persuasively talk about itself to itself,



74  Niklas Luhmann’s Theory of Politics and Law

and then provide itself with an essentially coherent account of what it does
and why it does it. Having established its legitimacy, the political system is
able to create a core of self-referring communications through which its
operations become meaningful, plausible and likely to be met with com-
pliance. As the formula of contingency, in short, legitimacy is the realized
self-reference of the political system, and the legitimate political system is a
political system which has woven a convincing web of legitimacy out of its
own, utterly contingent, operations. ‘Legitimation’, Luhmann thus states,
‘is the form in which the political system accepts its own contingency’.'

For a system to be legitimate does not mean, therefore, that it conforms
to standard or categorical definitions of what legitimacy might be; it merely
means that the system proposes itself in its contingency as a meaningful
reality. All motivations for political obedience are then based on that fragile
foundation. The concrete hallmark of a legitimate political system is that it
can introduce positive ‘laws’ (or policies which ultimately assume the form
of law), which are then accepted as legitimate. A political system thus becomes
legitimate if it can explain itself as legitimate, and if it can confer plausi-
bility on the policies and laws to which it gives rise. Importantly, this theory
of legitimacy makes no substantive claims about the necessary character of
government or about the necessary content of policies and laws. Govern-
ment is legitimate wherever, and for whatever reason, it can motivate citi-
zens to recognize and follow laws — wherever ‘the legitimacy of pure legality
finds recognition’.!" In principle, this allows for an extremely high degree
of relativity in the definition of political legitimacy and legitimate law. In
fact, if a political system can explain its operations in a satisfyingly plausi-
ble and consistent manner, ‘legitimate legal validity can be claimed for any
content’.'?

Luhmann’s virtual conception of legitimacy has often provoked the accu-
sation that he formulates legitimacy as a technocratic management-concept
which eliminates the consensual, the democratic, the cultural and the moral
dimensions to legitimacy.”> However, it should be borne in mind when
considering Luhmann’s ideas on politics that he identifies legitimacy as
an extremely precarious and variable resource, which cannot be taken for
granted as a quantity which can be determined in invariable categories, and
whose source is sporadic, uncertain and often elusive. Legitimacy, he
therefore argues, cannot be defined as a stable and enduring quality derived
exclusively from shows of approval — government does not simply become
legitimate because it obtains more votes than the opposition. Equally, legit-
imacy cannot be conjured up by politicians who make elaborate or specu-
lative promises — a government is not miraculously rewarded with legitimacy
because its premier pledges himself or herself to a popular set of objectives.
Likewise, legitimacy cannot be derived from attempts to bind the political
system to overarching theoretical principles — a government does not secure
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legitimacy because it declares support for reasoned convictions or for moral
commitments.

Such accounts of legitimacy, Luhmann suggests, give only the most sim-
plistic insights into the operations of a political system. The processes
through which a political system creates legitimacy for itself are in fact
extremely complex and diverse. All endeavours to establish mono-causal
models of legitimacy inevitably neglect the variable and endlessly evolving
character of the political system. They also neglect the extent to which the
political system has disembedded itself from concrete sociological and
anthropological structures. In depicting legitimacy as the formula of contin-
gency, therefore, Luhmann seeks to develop a vocabulary for reflecting the
ephemeral and intricately fabricated nature of legitimacy and the unpre-
dictable ways in which political decisions, and indeed the whole political
system, can gain or lose the impression of consensus.

At the same time, however, despite accounting for legitimacy as the
formula of contingency, Luhmann claims that the political system’s plausi-
ble self-description as legitimate depends (or might be likely to depend) on
certain factual conditions, and his political relativism does not extend to
the argument that all systems are equally legitimate. In fact, he states quite
openly that certain broad observations can be made about the attributes of
a political system which is likely to be successful in describing itself as legiti-
mate, and about the attributes of a political system which is unlikely to gain
plausibility in its attempt to obtain legitimacy. Specifically, then, a political
system will stand a good chance of obtaining and preserving legitimacy if
it securely maps out its boundaries, and if it effectively differentiates itself from
all other systems. A system which cannot sustain its own identity and dif-
ference against other systems falls behind the reality of political modernity,
and it palpably reveals its own lack of legitimacy.

The preconditions of legitimacy in the political system will, therefore,
most probably be: first, that it successfully identifies and communicates
those issues in its environment which are relevant to politics; second, that
it avoids unnecessary preoccupation with issues outside its own definition
of what is communicable as ‘politics’; third, that it engenders sufficient
internal complexity in its own subsystems to communicate these issues;
fourth, that it generates sufficient plausibility to gain acceptance for its deci-
sions concerning these issues. In other words, a political system will obtain
legitimacy where it defines and conserves itself as a plausible unity of self-
referring difference against its environments, and if it consistently main-
tains this difference against its environments. None of this can be taken
to mean that the legitimate political system is impervious to the events in
its environment. On the contrary, Luhmann clearly states that the obtain-
ing of legitimacy relies on the ‘installation of possibilities for learning’, by
means of which the system can respond to factors in its environment.'
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Institutions which neglect to respond to their environment, and which
privilege a counter-intuitive ‘clinging on to normative expectations’, are
always likely to ‘obstruct possibilities for learning’, and ultimately to under-
mine their legitimacy.”> However, the legitimate political system can only
learn about its environment through those structures for cognition (selec-
tion and meaning-formation) which it develops for itself, and it can only
maintain legitimacy by reproducing itself as an internally consistent
sequence of operations. Any attempt to impose external standards of legiti-
macy upon the political system is likely only to undermine its legitimacy,
since such standards inevitably make the system accountable for questions
of principle in respect of which it cannot effectively assume authority.
‘Systems theory’, in short, ‘excludes . . . all legitimation ab extra’.'® Indeed,
‘the thematization of legitimation’ in light of external principles ‘does not
have a neutral effect as far as the politics of legitimation is concerned, but
tends to greater delegitimation.’"’

Politics and the state

For the reasons set out above, it is important to bear in mind that Luhmann'’s
concept of legitimacy revolves around a limitation of politics. Indeed, it
revolves around both a theoretical and a practical restriction of the scope
and remit of political decision-making. First, theoretically, Luhmann
opposes all political theory which imputes to politics any special entitle-
ment to elaborate or represent the conditions of human freedom. Against
such perspectives, he argues that politics is merely one social system among
others, whose legitimacy depends precisely on the extent to which it is not
identified as a privileged sphere of human activity. All suggestions that pol-
itics has some special place compared to other regions of human existence,
or that, in some remote Aristotelian sense, politics might reflect a profound
quality of ‘good life’,'”® badly misinterpret the functional limits of politics.
Likewise, on a more practical level, Luhmann also opposes the dualist
conception of political authority which posits the state as a centre of co-
ordinating authority positioned over and against the rest of society, with
ultimate regulatory influence in all social communications. ‘The state’, he
observes, ‘is nothing outside society.” It is simply ‘one of its function
systems’."” For this reason it is fallacious to assume that the state has greater
importance than, for example, the economy, art, medicine or law.

In his historico-sociological reflections upon the emergence of the modern
political system, Luhmann makes it clear that the concept of the state, in its
common definition as the final and decisive organ of representative author-
ity, is extremely misleading. The political system in differentiated societies
is simply a function system for making decisions. This system encompasses
an immense number of very distinct institutions, interacting in a complex
manner with other social systems, and it cannot be geographically localized
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in one place or as one stable process of decision-making. The modern state,
therefore, is nothing more than a ‘formula of unity for the self-description
of the political system’. The concept of the state is a paradox or fiction which
the political system itself produces (for simplicity’s sake) in order to grasp
its unity as a recursive and formally autonomous set of communications.*
By reflecting itself to itself as ‘a state’, the political system gives some kind
of recognizable order to its own absolutely contingent and autonomous
form, and it paradoxically enables political communications to simplify
themselves and give a solid point of reference for the social motivations, for
the interactions among people and organizations, on which these commu-
nications rely. The ‘political system’, Luhmann concludes, ‘describes itself
as a state’ because communication that uses this formula is likely to be
‘treated as understandable’.?!

Consequently, it is deeply misguided to imagine the political system as a
monolithic agent or moral centre. Power in the political system is not a per-
sonal or static quantity, and it is not a quantity which can be monopolized
by one particular apparatus. The inflated conception of the state, in fact,
is a fallacy dating from the original differentiation of politics as an
autonomous system in the seventeenth and eighteenth centuries. During
this time, Luhmann claims, the state obtained great, but temporary, seman-
tic importance as a reference giving discernible form to the political system
as it gradually differentiated itself from its pre-modern personal and histor-
ical context, and began to deploy power as a positive juridical medium.?
The concept of the modern state thus initially emerged as the form in which
the newly differentiated political system was able to translate its autonomy
and contingency ‘into distinctions and operations’, and so to manifest an
appearance of validity for itself. For Luhmann, however, the distorted infla-
tion of the state is not appropriate to the political system in modern society.
The modern political system is merely ‘a self-regulative autopoietic system
of power-application’. In this system, power is divided and communicated
between a great number of distinct points and distinct institutions (includ-
ing, for instance, legislatures, lobbies, cabinets, protest groups, civil servants
and so on), and many of which cannot be directly identified with what we
would commonly perceive as ‘the state’.

The modern political system, in consequence, is in fact a ‘non-
hierarchical system’,”® which consists of an enormous sequence of recur-
sively closed communications of power. The anachronistic inflation or over-
estimation of the state, however, leads to exaggerated conceptions of what
the state is and what it can actually do. It creates a situation in which the
state is identified as an immediate agent for problem-solving, and it gives
the impression that the entirety of society is centred on the state, and that
the state has primary responsibility for the whole of society in a localized
geographical area. Most importantly, the inflated semantic interpretation of
the state also suggests that the state and politics are the same, and that in
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some way everything which is ‘political’ falls into the regulatory compe-
tence of those restricted political organs usually viewed as ‘the state’.
Luhmann always stresses that ‘the political’ is not identical with the state.
The political is an intensely complex fabric of communications, which is
certainly ‘oriented around the state’,** but which cannot be reduced to con-
scious decisions made by particular individuals or departments within the
state. It is, in fact, in the character of the modern political system, in a dif-
ferentiated society, that power can never be identified with one apparatus
or any particular conglomerate of institutions.

Politics and the welfare state

The state

In Luhmann’s account the simplifying semantic device of ‘the state’,
through which the political system originally differentiated itself, ultimately
becomes a problem for the political system itself, and it leads (as discussed
below) to a general misrepresentation of what the function and limits
of politics actually are. Indeed, Luhmann repeatedly indicates that the
main problem for modern political systems does not reside in specific
external issues which they are expected to address, but merely in the ex-
cessively enlarged self-conceptions which modern states have themselves
promulgated.

In addition to conceptualizing the limitations of the political system,
therefore, Luhmann also advocates limiting its practical responsibilities.
Owing to the theoretical confusion about the semantic device of the state,
the actual function of the state, he claims, is widely misconstrued, and often
erratically exaggerated. In reality, the extent of the problems which can be
solved by the state is very restricted indeed, and wherever the state attempts
to resolve problems which cannot be politically regulated it merely creates
further problems, both for itself and for the systems in which it interferes.
This is especially pressing in the contemporary political order, usually char-
acterized as the welfare state — for here the state is routinely identified with
areas of complexity which cannot be effectively organized by collectively
binding decisions, and in which the system of politics has been expanded
to incorporate problems which it cannot adequately address. ‘If we wish to
characterize the welfare state in the most extremely compressed manner,’
Luhmann therefore argues, ‘we can talk about an overtaxing of the state by
politics’.* In the welfare state the limited form of the state is distorted by
the assumption that the state is the centre of society, which can assume
accountability for all manner of concerns. The political system then
becomes the addressee for problems which are best addressed by other
administrative resources, and it is even made accountable for economic
issues, whose susceptibility to regulation by political decisions is minimal.



The Political System 79

Luhmann’s characterization of the welfare state as an overtaxing of the
state by politics has two quite distinct implications. First, it means that in
the welfare state all communications which occur in the system of politics
have become falsely attached to ‘the state’ (or to the narrowly legislative
and executive functions usually perceived as ‘the state’), and that ‘the state’
is consequently made responsible for regulating all political issues. Second,
however, it also means that in the welfare state the system of politics itself
has become excessively inclusive, and so runs the risk of de-differentiating
itself in its relation to other systems. The welfare state is thus ‘a continual
self-overtaxing of the political system’,* in which the necessary differentia-
tion of politics from other systems has been undermined.

State, administration and the welfare state

On the first point, we encounter one of the most important and also most
contradictory questions in Luhmann’s sociology, and especially in his soci-
ology of the political system. This is the question of the relationship between
politics and administration in the political system of modern society. In
modern complex societies, Luhmann explains, the political system cannot
be reduced to the simplified structure of ‘the state’. Complex societies are in
fact marked by the fact that their political systems actually divide into two
distinct systems or subsystems. The constant ‘increase in the structural com-
plexity of the political system’ means that a ‘functional-structural internal
division of the political system’ into distinct subsystems becomes necessary,
so that the political system is equipped to process all the communications
which occur in it.*” This primary division of the political system is the divi-
sion between politics and administration. Politics and administration are dis-
tinct functional components of the political system, both of which operate
under their own autonomous criteria of rationality,”® and both of which
develop their own particular mechanisms for reducing complexity and pro-
cessing information. Through this division the specific arena of politics is
specialized on ‘the production of binding decisions’,* or, more properly, on
the ‘establishment of decision-premises for future decisions’.*® The bureau-
cratic administration (which includes parliaments, sub-executives, councils,
regional committees, discussion-groups, quangos, tribunals and so on) is, by
contrast, specialized on the ‘elaboration and issuing of binding decisions, in
accordance with politically prescribed criteria of correctness’.*! As a conse-
quence of this division of the political system, the administration assumes a
high degree of autonomy in its relation to politics:

Politics sets decision-premises in its relation to the administration. It
decides, when it plans and programmes, over decisions, but it does not
make these decisions. It can only remain politics in the specific sense, if
it lets the administration develop its own processes for the reduction of
complexity.*
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The modern political system thus depends on the fact that it is functionally
differentiated into politics and administration.*® The highest level of politics
possesses a symbolic legitimizing function, and it has responsibility for
giving manifest form and unity to the entire political system. However, the
maintenance of legitimacy in the political system also depends in crucial
ways on the system’s ability to devolve significant decision-making compe-
tence to the administration, and it relies on the ability of both politics and
administration to develop autonomous (and distinct) processes of rational-
ization in order to reduce the complexity of their environments. The ‘trans-
formation of political rationality into administrative rationality’ is therefore
a key moment in the maintenance of the political system in modern
society.** Systems which do not elaborate complex independent adminis-
trative resources tend to focus all responsibility on a relatively narrow set of
political institutions or people. As a result, they are always unlikely to
manage their complex internal and external complexity realities, and they
run the manifest risk of self-delegitimization.

The division between politics and administration, most importantly, is the
condition of the existence of the political system as a democratic political
system. Systems which do not permit the functional-structural division
of the political system (that is, which attempt to preserve all ‘power’ in
the hands of a small executive cartel, or of a one-party elite) incorporate
only very limited options for planning and legislation. In consequence,
they suffer from inflexibility in their reaction to their environment, and they
rapidly exhaust and overburden their planning functions. Multi-party
(democratic) systems, which manifestly accept the existence of ‘fissures
between “party and state”’,* necessarily allow (and encourage) the separa-
tion of administration and politics. Such systems are far better equipped
to develop functional mechanisms for the reduction of complexity than
one-party systems, which fuse administration and politics.*® The efficacy and
legitimacy of the political system are therefore always greatest where the
administration operates autonomously, following the criteria of its own
rationality, with minimal conditional determination.

The upshot of Luhmann’s reflections on this relation between politics and
administration is that complex political systems in complex societies create
extensively ramified administrations. The more ramified and complex the
administration of the political system is, the more able the system is to
maintain itself at the level of the complexity of its environment, and so
to uphold its legitimacy. At the same time, however, the administration is
also the bulwark of democracy — not, as Weber would argue, its limit or its
nemesis. The emergence of administration as a differentiated component
of the political system always provides a counterweight to the focusing of
power in a small elite, and it stimulates the evolution of new avenues
of communication between the political system and its public.
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Luhmann sees in the welfare state, however, a situation where both
politics (in the strict sense) and administration are hopelessly overtaxed by
the regulatory burdens which are placed upon them. Under such conditions
the specific subsystem of politics, which Luhmann calls politics, is forced to
assume excessive accountability for planning welfare provisions, for resolv-
ing social conflicts in the name of welfare, and for guaranteeing social con-
ditions likely to foster general material security. In order to do this, however,
it is forced to employ the administration as a tool for addressing the con-
flicts and problems which it has politicized. The administration, thus instru-
mentalized and colonized for the processing and transmission of collectively
binding decisions, becomes overburdened by the welfare-related tasks which
it is expected to execute. The consequence of this is that politics becomes
exclusively centred on the strict executive functions of the state, and this
leads almost by necessity to a short-circuiting of the complexly differenti-
ated, plural systems of communication which make modern politics flexi-
ble and democratic. The apparent expansion of democracy in the welfare state
thus actually represents a reduction of democracy. The welfare state erodes
the functional differentiations at the heart of the democratic political
system, and it tends to fuse administration and politics together in one pre-
rogative unit, thus eliminating the counterweights, checks and balances
installed through their separation.

State, administration and welfare democracy

On the second point, concerning the excessive inclusivity of politics in the
welfare state, Luhmann argues that the welfare state leads not only to an inter-
nal dedifferentiation between politics and administration, but also to a broader
dedifferentiation between politics (as an entire social system) and other
subsystems of society. Generally, wherever the political system attempts to
assume control of areas of communication which cannot be regulated by col-
lectively binding decisions, it necessarily undermines the legitimacy which
it obtains as an autonomous and self-referential system. As discussed above,
the legitimacy of the political system hinges on its capacity to define that
section of the environment which is relevant to political communication,
and then to respond in an adequate manner to this section of the environ-
ment. This capacity requires that the system must effectively distinguish
between matters which are capable of being regulated in the medium of politi-
cal power and those which are not. The functional differentiation of politics,
however, is undermined wherever the state is conceived as a universal deci-
sion-making body, which can freely regulate non-political communication.
The extensive types of state intervention which are characteristic of welfare
democracy produce a number of problems, all of which burden politics with
issues which it cannot control, and thus contribute either to a real or sym-
bolic undermining of the precious resource of legitimacy.
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Luhmann draws together his diffuse and highly critical writings on the
politics of welfare in Society’s Economy (Die Wirtschaft der Gesellschaft, pub-
lished in 1988).*” In this book he offers an extensive systems-theoretical
discussion of the interventionist tendencies in modern political systems. In
such systems, he states, there is an uncontrollable tendency to make politi-
cal legitimacy contingent on political ‘steering’,*® and specifically on the
implementation of ‘difference-minimization-programmes’ between politics
and economy. This tendency fundamentally misinterprets the extent to
which the function systems of modern democratic societies refer only
to themselves, and begin to malfunction wherever their self-reference is
obscured or contaminated. Extensive attempts in the political system of the
welfare state to control and regulate interactions in the economy must
inevitably, Luhmann explains, collide ‘abruptly with the fact of functional
differentiation’: that is, they undermine the immensely intricate levels of
differentiation on which democratic societies rely, and they trigger highly
unpredictable structural couplings between distinct modes of communica-
tion. Such attempts at regulation are thus (at best) doomed to failure; at
worst, as discussed below, they create chronic instabilities in the systems
between which they effect a coupling. No politics, Luhmann concludes, can
effectively or productively manage the economy by directly applying power
to money in the form of collectively binding decisions. Moreover, where a
system referring properly to legitimacy (politics) becomes coupled with a
system referring properly to scarcity (the economy), innumerable distur-
bances for both these basic forms of self-reference become probable. The
economy, in short, can only be managed by money - by the economy
itself.*

The ‘postulation of equality’ in the modern welfare state, Luhmann con-
cludes here, is fraudulently deployed as a device for legitimizing ‘the steer-
ing mania of modern society’.*® This leaves the state as the final ‘addressee’
for all tasks of ‘crisis-management and crisis-avoidance’.*' The theoretical
principles which underpin welfarism and welfare democracy - the ‘differ-
entiation equal/unequal’, and the resultant endeavour to alter this differ-
ence via the allocation of fiscal resources — are, he claims, founded on a
misconception of what political systems can actually accomplish. Wherever
these principles are internalized by the political system as programmatic
directives, they lead inevitably, via ‘difference-minimization programmes’,
to an illegitimate fusion of areas of social activity which should remain
distinct.*

Politics, inclusivity and bureaucracy

Perhaps the best way into Luhmann’s treatment of these issues is through
a consideration of his concept of inclusivity. It is in the nature of modern
social systems, he explains, that they have the characteristic of inclusivity,
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and that their communications have relevance for increasingly diffuse and
interconnected social operations. All systems respond to the complexity of
their own internal and external environments by generating internal levels
of complexity, which enable them to react to, to learn about, and also to
include an ever-increasing volume and an ever-increasing diversity of com-
munications. In the political system, this necessary increase of inclusivity is
a process which is commonly interpreted as democratization. From the begin-
ning of modern political society, commencing with the ‘dissolution of the
stratified society of European estates’,** democratization occurs as a devel-
opment through which a constantly increasing number of areas of com-
munication interconnect with politics, and in which a constantly increasing
number of themes become relevant for the code of power in the political
system. Democracy is thus the political reflection of a condition in which
all social systems approach a level of maximum inclusivity, in which they
can respond to extremely diffuse and complex environments, and in which
all events in society have relevance for one or more social system.
Inclusivity in short is both the reality and the precondition of modern
democracy. Democracy is premised in a high level of differentiated inclu-
sion,** and it is characterized by the ‘encompassing of the entire population
in the performances of the individual function systems of society’.* Of
crucial importance in this development, however, is that each function
system only integrates the total population in those ‘sections of its mode of
living’ which are functionally relevant to its own communications.* The
conditions of inclusive democracy can be maintained, consequently, only
on condition that the economic system integrates people as sellers or buyers
of property, that medicine integrates people who wish to remain or to
become healthy, that politics integrates people in those sections of their life
where they require collectively binding decisions, that law integrates people
who become subject to decisions concerning lawfulness and unlawfulness,
and so on. Inclusivity only founds democracy where each system is ade-
quately and rationally defined, and where it includes only that sphere of
communication to which that particular system can meaningfully react.
Wherever modern society tends towards an undifferentiated inclusivity (that
is, where systems are made accountable for themes which are not their own),
the basic principle of inclusivity, on which democracy relies, becomes unsta-
ble. In fact, this principle begins to undermine itself: properly differentiated
systems begin to lose the capacity for discerning which themes they should
include and which not, and all systems become, in some measure at least,
annexed to the political system. An example of this in European politics
is, Luhmann states, ‘the socialist states of the Eastern bloc’, which fail to
differentiate economic from political functions, and thus tend towards a
total conditioning of politics and society.”” Closer to home, however, in the
capitalist West of the 1970 and 1980s the welfare state is also a deeply
problematic example of ‘the realization of political inclusion’,*® which
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‘tends towards ever greater inclusion of themes and interests’ in the system
of politics.*

One consequence of such cases where the political system confronts itself
with improbable levels of inclusivity, or with forms of complexity which
cannot directly be regulated by politically binding decisions, is that the
system must produce bureaucracy. The production of bureaucracy is evi-
dently, for Luhmann, by no means an invariably critical or pathological
symptom in modern political systems. As discussed above, the democratic
political system relies on its ability to generate bureaucratic or administra-
tive resources which are not directly accountable to, and which in fact coun-
tervail, the imperatives of political steering. For Luhmann, the greater the
complexity which the political system encounters, the greater its internal
complexity must be. The internal complexity of the political system is to a
large extent determined by its ability to engender new resources for collec-
tively binding decision-making, that is new administrative or bureaucratic
networks. The ‘bureaucratic administration’, which is ‘to a large extent inde-
pendent of those whom it affects’ and which generates its own autonomous
criteria of ‘rationality and efficiency’, thus has a key role to play in the legiti-
mation of the entire political system.>

Despite this suggestion of a reciprocal dependence between administra-
tion and democracy, however, Luhmann also identifies certain types of
bureaucracy which have deeply problematic consequences for democracy.
Bureaucracy, as distinct from administration, develops when systems, espe-
cially the political system, attempt to provide ‘performances’ (Leistungen), in
areas which are not relevant to their own operations.’' A practical example
of this, for instance, might be if the political system nationalizes a branch
of industrial production — perhaps in the name of social welfare or economic
redistribution. Where this occurs, a situation will emerge in which inordi-
nate bureaucracy prevails, as the state will be forced to deploy new resources
for channelling investment, for overseeing production, for overseeing those
who oversee production, and ultimately for overseeing its own mechanisms
for overseeing those who oversee those who oversee production. Excessively
inclusive democracies tend therefore to generate diffuse and unwieldy
bureaucracies, which emerge specifically at the boundary between one
system and another. The emergence of unmanageable levels of bureaucracy
is often a sign of malfunction where one system is in danger of coalescing
with another, or at least of undertaking obligations which conflate its own
codes with those of another. Such bureaucracy clearly obstructs the facility
of democratic government as it means that the resources of a social system
(especially politics) become specified on issues peripheral to its proper func-
tion, and each system loses sight of those functions to which it is most prop-
erly adjusted.

On this basis, therefore, one could argue that Luhmann sees administra-
tion as the necessary result of the autonomous and legitimate functioning of
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the political system, whereas he views bureaucracy as the result of require-
ments placed upon the political system to offer performances outside those
areas organized by collectively binding decisions. This most especially
characterizes the welfare state, in which the development of bureaucracy
in the political system reaches a level where the political system becomes
primarily concerned with the regulation of its own internal complexity, and
it consequently disables itself in its reactions to the complexity in its envi-
ronment. ‘The welfare state’, Luhmann explains, always ‘tends to extend
tasks’ and to create new bureaucratic links — but this occurs especially in
‘domains where binding decisions about law and money work only in very
uncertain causal connections’.’? In the welfare state, for this reason, ‘the
bureaucracy grows constantly’,*® and it soon exceeds the limits of what is
‘organizationally possible’.** Against this background, Luhmann promotes a
sharper theoretical ‘differentiation between function and performance’,
and he advocates a more restrictive conception of state intervention on
this basis.>

At the heart of Luhmann’s reflections on politics is the argument that
excessive expansion of the objectives of the political system engenders
chronic rationality and legitimatory deficits in it. This is especially the case
in issues of economic regulation. The welfarist demand that the political
apparatus should assume a high degree of authority for issues of social well-
being, inclusion and exclusion creates ‘an expansive dynamic and a politics
of self-overtaxing’.*® This invariably leads to the referral of problems to the
political system for which it cannot be held accountable and which it cannot
resolve; this then undermines the symbolic and practical legitimacy of the
political system. Such problems, Luhmann suggests, could only be solved
by the adoption of an altogether more ‘restrictive conception of politics’,
which would be reluctant to politicize social problems, which could not be
effectively solved ‘by binding deciding’.*’

In Luhmann’s account, therefore, the process of democratization in
modern society contains a striking and occasionally destabilizing paradox.
It is, as discussed above, in the character of modern political systems (known
commonly as democracies) that they tend towards ever-greater inclusivity,
and that they do not generate absolute criteria for regulating which com-
munications can be categorized as political, and which not. At the same time,
however, political systems, like all social systems, still require certain strict
terms of differentiation which enable them to create a reality of meaning
which cannot be identical with that engendered within other systems.
Indeed, implicit in this theory of democratization is the dialectical sugges-
tion that where democracies become too inclusive (that is, where they begin
to expand into areas of communication which cannot be meaningfully
politicized), they forfeit the differentiated administrative efficacy which they
require in order to function as democracies. For this reason, political systems
in democracies always require methods for avoiding dedifferentiation: that is,
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the dissolving of subsystem identity and the disappearance of the borders
between system and environment. Political systems must always be able to
reflect on economic or legal or medical or artistic issues, and so on, in terms
distinct from those that these systems use to describe themselves, and they
must develop mechanisms for alleviating themselves of burdens which arise
in other areas of communication. Consequently, although he is prepared to
entertain the inevitability of very limited ‘difference-minimization pro-
grammes’, in which the political system exercises some degree of control on
‘the self-steering of the economy’, Luhmann repeatedly emphasizes that the
extensive politicization of economic issues is both futile and highly perilous.
Only ‘political programmes can be realized in politics,” he explains, ‘and
only economic programmes can be realized in the economy’.’®® Modern
democracies emerge through a primary differentiation of economics and
politics, and they must maintain this differentiation as their own precon-
dition. ‘Modern society’, in sum, ‘relies on the differentiation of politics and
the economy, of power and money. It cannot solve economic problems by

allocating power to obtain scarce resources’.>

Politics, administration and public

The theory of the differentiated political system which motivates
Luhmann’s critical reflections on the welfarist ‘overtaxing of the state by
politics’ is in certain respects very close to classical legal-state reflections on
the separation of powers, and it is very closely linked to early liberal per-
spectives on the relation between legislature and executive. In making
democracy contingent on the essential differentiation of politics and admin-
istration, Luhmann suggests that there must be distinct spheres of account-
ability in the political system, and that the adequate treatment of political
issues depends on a functional division between high-level decisions (poli-
tics) and the departments of government (administration) which organize
these into generally acceptable media (laws, regulations, codes of practice,
guidelines, and so on). Luhmann’s schematic differentiation of politics
thus hinges on a re-categorization of the executive as politics and on a re-
categorization of the legislature as administration, and he insists that the
efficacy and legitimacy of the entire political system depend on the stable
separation of these two units.

In the welfare state, however, where universal planning-demands are
focused on the state, and where the state is consequently called upon to put
into operation administration as a mechanism for structuring whole areas
of social interaction, the administration forfeits its autonomy as a free-
standing set of planning or legislative organs. Instead, administration
becomes centred on rather implausible political prerogatives, and its leg-
islative functions are monopolized by the executive component of politics.
In his call for a change of course in welfare policies, Luhmann expressly
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claims that democratic society is only made possible by the extent to which
the separate subsystems of politics (executive and legislature) can observe
each other and check that each properly accomplishes its specific and inde-
pendent tasks. ‘Democracy is primarily the capacity of the political system
for self-observation.’ It is through this capacity alone, he argues, that poli-
tics can ‘relate autonomously to politics’: that it can decide what belongs to
politics and what not, and then refer political themes to the appropriate
points of power in the political system.® This capacity for self-observation
— for rationality-checking — is chronically undermined, however, wherever
the political system undertakes performances in areas which it cannot reg-
ulate or interpret, wherever it deploys administration for fully politicized
motives and programmes.®' The undifferentiated inclusivity of the modern
political system thus actually threatens to undermine the institutional sep-
aration of powers upon which democracy itself originally evolved.®*

This conception of the political system in which the system is divided
into the two distinct systems or subsystems of politics and administration
is especially characteristic of Luhmann'’s earlier works, written around the
mid-1960s. In this model, as we have seen, politics establishes broad plans
for the administration, and the administration, deploying its own separate
rationality of decision-making, gives universalizable legal form to these
plans. This does not mean, it must be stated clearly, that the administrative
component of politics is also a part of the legal system - this would clearly
run counter to the overall theory of differentiation. Administration does not
directly ‘make’ or interpret laws. It does, however, prepare decisions and
policies, or statutes, with a view to transmitting these through society; for
this reason it is forced to be attentive to the extent to which these decisions
might find legal recognition, and it imposes legally appropriate forms on
the political contents which it processes. Administration, consequently, is
(at this point) to a large extent synonymous with legislation, and Luhmann
argues that it fulfils the functions usually imputed to the legislature.

In later formulations of this concept, however, the political system in its
entirety consists of three subsystems: politics, administration and the public,
which together constitute a recursive system of democratic political com-
munication. Underpinning this later triadic differentiation of politics is a
historical account of the democratic evolution of the political system in
modern societies. During the formation of the modern political system,
Luhmann explains, politics emerged firstly as a functionally distinct,
autopoietic system of decision-making (a state). Confronted with ever-
increasing levels of political complexity, the political system then equipped
itself with new techniques of complexity-management by differentiating
itself into politics and administration. This process enabled it to refer distinct
problems to distinct components of its own internal structure, reflected in
the separation of powers at the heart of modern democracies and modern
legal states. The further three-point differentiation of the system to include
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a ‘politically relevant public’ then marked the final realization of the politi-
cal system of modern democracy.®® The public is both a part of the envi-
ronment of the political system, communicating consensus or friction back
to the administration and to politics, and an internal component of the
political system itself. As one of the three internal points in the political
system, the public recursively accepts power from and transmits power to
the other subsystems; as part of the environment of the political system, the
public provides resonances for the political system and brings dynamism
and mobility into its communications. Democracy, to use Luhmann’s own
term, is the ultimate ‘title’ for this triadic system of differentiated inclusiv-
ity,% in which politics, administration and the public communicate with and
moderate each other in the medium of power.

In this scheme Luhmann emphasizes that only the truly political sphere,
not the administration, is responsible for the original production of politi-
cal legitimacy. He states that the ‘production of legitimacy’ is performed by
politics, and that ‘the usage of legitimacy’ is the basis of the administra-
tion.*® Administration, consequently, has to ‘work under clearly formulated
conditions of legitimacy’: it ‘utilizes legitimacy without having to produce
it by itself’.°® The administration operates effectively precisely when it is
freed of the compulsion to generate its own resources of legitimacy,*” and
politics (that is, leading figures, high-ranking members of political parties)
creates legitimacy as a symbolic motivation precisely because it does not
already possess it.%® Politics creates legitimacy ex nihilo, as a symbolic resource;
it generates this resource by proposing plans or politicians to the public, or
by filtering themes from the public which might find some degree of popu-
larity. This symbolic resource of legitimacy is then deployed and preserved
by the administrative system, which communicates these plans back to
the public, in the form of laws. The public is the moment in the system
of politics where collectively binding decisions are enacted in the form of
laws, and where consensus for further collectively binding decisions can be
stimulated, offered or withheld.

There are moments in his theoretical career where Luhmann slightly
dilutes the consistency of this argument, and the distinct roles of politics
and administration in the overall legitimization of the political system are
on occasions rather cloudy. In some of his early works he describes the
administration as an independent function system which is itself concerned
with the ‘production of binding decisions’, and which underwrites the terms
of its own legitimacy.” In his writings of the early 1970s he also describes
politics and administration as two separate ‘major systems’ of society.”” Even
in his later works, in fact, the claim that the administration merely uses
legitimacy without being able to produce it is not always cogently articulated,
and sometimes a direct legitimatory role is ascribed to the administration.”
There is, in any case, sufficient hesitancy in Luhmann’s view on the rela-
tion between politics and administration to suggest that, at least in part, he
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still views administration in terms derived from Parsons’s sociology - as
an organizational subsystem or subsystem of the action system, equipped
with autonomous resources of self-reproduction and self-legitimization.”
However, whatever the precise balance between administration and politics
in his concept of the political system, it is of the greatest significance that
Luhmann always identifies administration as the legislative component of
politics. Administration is the point in the political system where the actual
political arena has its contact with the public, where this relation is exter-
nalized in the form of law, or legislation (Gesetzgebung), and where the
positivization of law permits the political system to learn about its
environment. Administration thus clearly contributes in important ways to
maintaining the factual legitimacy of the political system, and the sum of
legitimacy possessed by the political system derives in comparable measure
both from the uniting symbols of politics and from the cognitive operations
of administration. It might in fact even be observed that, although politics
creates the symbolic resources of legitimacy through its ability to generate
consensus in the public, administration is more properly the area where legiti-
macy is practically secured, and preserved.

In this triadically structured concept of the democratic political system,
the specific practices and operations usually associated with the political
apparatus (voting, passing laws, lobbying, cabinet meetings, and so on) are
in fact objectivizations of ways in which the three subsystems of politics
communicate among themselves. In fact, the visible processes of political
decision-making, legislation and self-legitimization are nothing other than
moments in which the system externalizes its own internal communica-
tions, and so makes manifest the boundary-relations between its distinct
components — between politics and administration, between administration
and the public, and between the public and politics. In consequence, what
are usually taken to be the core activities of legitimately founded govern-
ment (reshuffles, policy-making, legislation, elections, publicity, opinion-
sounding, canvassing, and so on) are in fact merely observable references
through which the political system talks to itself about itself, tests the
resources which it has at its disposal, and reflects on the adequacy and
legitimacy of its decisions. Politics, for example, articulates its relation to
administration in the form of discussions between particular persons (Per-
sonaldiskussion). These discussions might include debates between politi-
cians, exchanges between members of a cabinet, or briefings between
politicians and high-level civil servants. The outcomes of these discussions
are then passed into the administration where they form the decision-
premises for the administration. The administration absorbs these premises,
and it transforms them into law. Law is always the medium through which
the administration externalizes its relation to the public. The public, as the
third point in the political system, is the addressee of law. As such, the public
externalizes its own relation to politics by expressing public opinion, by
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campaigning, complaining, and most commonly by voting in political elec-
tions.”” By dividing itself into three distinct components, the political
system thus creates a situation in which constant self-observation is possi-
ble, and in which clear points of self-externalization are guaranteed, at
which the system can consider and if necessary correct the techniques of
complexity-management which it supports.

A consideration of the triadic structure of Luhmann’s political system
provides the clearest insight into his understanding of politics, and of politi-
cal legitimacy. It is, he indicates, deeply mistaken to assume that the
political system incorporates an anthropologically or sociologically specific
set of activities, which can be invariably described as political. Likewise,
political legitimacy does not result from any invariable process in which
external opinion or manifest consent might be recruited and processed as
the bedrock of power. Instead of this, the practices normally perceived to
constitute politics are moments or events in which the political system
reflects on its own consistency, and tests and legitimizes its own processes
of self-stabilization. For instance, a policy discussion between two members
of a cabinet, or between a politician and a high-ranking civil servant, is an
externalized moment of the system’s ongoing self-referential communica-
tion. In discussions of this kind, the political system tries out different
options for policy-making, and it generates flexible alternatives at the
overlap between two of its internal subsystems. Equally, the drafting of bills
and the preparation of laws and statutes are not operations in which some
rational construct of the common good is assimilated into the political appa-
ratus. Rather, they are a tentative manifestation of the unstable and uncer-
tain relation between administration and public. Therefore, when the
members of the public go to vote in elections they are not creating the
inalienable foundation of governmental mandate, but are instead merely
allowing the political system to air and demonstrate its own options and
problems, and so to consolidate its legitimacy through thematic self-testing
and self-externalization.

Despite the virtual and technically self-referential character of his con-
ception of democracy in these arguments, Luhmann is quite clear that the
system of politics cannot secure and preserve legitimacy without public con-
sensus — in the form of public opinion. The argument that the decisions made
by politics must be transformed into law by administration in a manner which
enables them to obtain consensus from the public is, certainly, a very unusual
variant on democratic theories of legitimacy. It is, however, still quite cate-
gorically a theory of democratic legitimacy, which gives a distinct emphasis
to the role of consensus in the generation of legitimacy; it imagines con-
sensus as a mode of successful self-reference in the political system, through
which this system affirms the viability of its own reality. Clearly, Luhmann
does not see consensus as a quantity, which is engendered by universal or
rational agreements externally dictated to the state or the administration.
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However, motives for political obedience cannot be generated from above by
pure prerogative. They require complex processes of transformation in which
opinions are politicized, policies are juridified, and laws are then addressed
to the public. A political system which creates resources of legitimacy for
itself in this threefold logic of self-differentiation and self-stabilization may
certainly be contingent, and so without normative, contractual or historical
foundations; it is not, however, without consensus.

Politics, sovereignty and representation

In this reformulation of the role of consensus in the justification of accept-
able government, Luhmann’s theory of legitimacy does not only call into
question normative and contractual accounts of political legitimacy. It also
launches a far-reaching assault on the basic concepts which underpin the
history of modern European political thought. Most particularly, Luhmann
rejects the conception that sovereignty is a founding condition of political
order, and he also attacks all common notions of representation as a neces-
sary prerequisite of government.

First, from Luhmann’s perspective, the general concept of sovereignty is
based on a gross simplification of what politics is and does. In modern
societies, according to Luhmann, the political system does not consist
of a monistic or monolithic apparatus. As discussed above, it takes the form
rather of a contingent reality, differentiated from other regions of com-
plexity. The political system is merely one system among others; it is limited
by other systems, and it is therefore likely to undermine itself whenever it
misconstrues its reality as a condition of fully elaborated ‘sovereignty’. The
idea of the ‘sovereign state’ is one component of the series of fictions which
initially allowed the political system to differentiate itself from other systems
in society. In its original formulation, the ‘sovereignty’ of the state was a
formal or semantic paradox. It enabled the political system to explain and
justify to itself its own differentiated location and contingent function,
and it helped the political system to provide some convincing account of
the fact that it was now in possession of autonomous power, without any
external accountability, and without any foundation in divine or natural
law.” In modern society, however, the persistence of the fiction that society
is centred on the sovereign system of politics exacerbates political agents’
grossly inflated view of the importance of the roles which they perform. This
fiction of sovereignty is one obvious further cause of the overburdening of
the political system which characterizes modern society.

Consequently, the key ambition of political Enlightenment, popular sov-
ereignty, appears to Luhmann as a most especially questionable concept.
Reflecting on this idea, he observes that the ‘formula of popular sovereignty’
does not describe a mode of governance in which the state represents either
the unified will or the particular interests of the people. Rather, it is a term
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which gives final concrete form to ‘the paradoxical character’ of the code of
politics. It is a fiction which simplifies the complex contingent processes
of political communication, and makes these intelligible and plausible to
the political system itself and to its environment. This fictional reflection of
political accountability then ultimately leads to a misleading ‘localization
of “sovereignty” in the popular deputation’,”” owing to which it is widely
believed that parliamentary delegations have sole sovereign power and sole
regulatory authority in all society. In modern society, therefore, the concept
of popular sovereignty weighs heavily on the political system itself, and the
original paradox of sovereignty suffers a chronic inflation and distortion.
Under such conditions the legitimacy of the political system is made de-
pendent on its ability to demonstrate its congruence with the wishes and
interests of ‘the people’, and political power becomes identified with one
narrowly accountable body of centralized institutions. The original fiction
of sovereignty, which first allowed the political system to differentiate itself
from other systems, has now engendered a greater, wholly counter-
productive, fiction. This is namely the fiction that good government is gov-
ernment by the will of the people, that the will of the people can in some
way be made present in government, and that the will of the people is polit-
ically relevant to all areas of communication. The semantic formula by
which the political system first differentiated itself thus now tends to stim-
ulate its dedifferentiation.

For Luhmann, the legitimacy of the political system is definable only as
its ability to realize and maintain its contingent complexity, in internal and
external differentiation. In Luhmann’s own terms, popular sovereignty
would mean that politics would be immediately accountable to the public,
and politics would be legitimate or not legitimate to the extent that it would
or would not directly channel the wishes of the public into government. As
discussed above, however, politics generates legitimacy only insofar as it is
not the same as the public, and the relation between politics and the public
is mediated through the administration, which is also distinct from both po-
litics and the public. More pointedly, in fact, if it attempted to integrate the
public as a measurable quantity into its plans, politics would be forced to
suit its decisions to exigencies which it could not fully recognize, and its
decisions would always be likely to be inconsistent. The legitimacy of the
political system, in short, always and invariably requires that one subsystem
of politics accurately marks itself out from others; it certainly does not
depend on the unity of these subsystems in the form of popular sovereignty.
Apart from its paradoxical semantic utility, therefore, popular sovereignty is
a sure recipe for destroying the legitimacy of the political apparatus, not for
underwriting it with inviolable principles.

Secondly, after deconstructing this concept of sovereignty, Luhmann also
turns his attention to representation, the second conceptual pillar of Euro-
pean political philosophy. Clearly, following the rejection of sovereignty,
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Luhmann leaves no doubt that decisions made in the political system do
not have a claim to represent anything beyond the objective exigencies of
the political system itself. The legitimacy of the political system does not
rely on the extent to which it re-presents ethical principles, social attitudes
or humanist attributes, or on the ways in which it re-presents the will of the
people back to the people itself. On this level, Luhmann is a quite outspoken
critic of representative democracy.

At the same time, however, Luhmann’s approach to representation is
rather more dialectical than his critique of sovereignty and popular sover-
eignty. The fact that the political system does not reflect the will of the
people or the ethical essence of the people does not mean that re-
presentation is a meaningless concept in modern politics, and it does not
mean that the political system has no recourse to a reservoir of values, by
means of which it justifies and obtains legitimacy for its policies. In fact,
like Rudolf Smend before him,’® Luhmann argues that the contingency
(legitimacy) of the political system hinges on its capacity to re-present
broader principles of validity — values — in order to facilitate the ‘continual
business’ of obtaining legitimacy.”” If the political system can take for
granted and constantly refer to a stock of preconditions regarding what is
or is not politically acceptable, or regarding what may or may not be ethi-
cally valid and so on, it can articulate its policies in relation to these assump-
tions and it can claim that its decisions are guided by selections of
time-honoured principle. In so doing, it can disencumber itself of much
of the tortuous process of explaining its contingency in terms likely to
ensure universal consensus. Political values, consequently, make possible
‘the impression of continuity’ in policy-making, and they tend to obviate
excessive scepticism on the part of the public.”®

In this argument, however, Luhmann does not backtrack into a moral
vision of the state which makes legitimacy hinge on ethical presuppositions.
The existence of a reserve of political values, he in fact indicates, merely
serves to create a set of options through which the political system formu-
lates its own decisions for itself, not in accordance with socially ingrained
norms.”® Values set out a number of political options or ideals which offer
a vocabulary to the political system in which it can make its choices mean-
ingful to itself. For example, the existence of the moral values which are
widely held in modern societies (for example, peace, justice, freedom and
equality) and of the practical political values which are also usually consid-
ered desirable (for instance, the absence of inflation, a minimum of unem-
ployment, or a lack of corruption) means that the political system can
always filter information through the vocabulary given by these values, and
it will always be able to rationalize and legitimize its choices insofar as it
responds to problems in this vocabulary.® Values thus form a convenient
matrix in which the political system can make its internal operations exter-
nally persuasive.
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In this respect Luhmann comes close to a paradoxical theory of repre-
sentation. Values, he states, are the other-reference (or hetero-reference) of the
political system, for they offer a medium in which the system interprets
information from the environment about the viability and necessary pre-
sentation of its policies. At the same time, however, values are also the self-
reference (or auto-reference) of the political system; the acceptance (and even
the professed re-presentation) of values by the political system creates ‘free-
doms for decision-making’, in which policies are always covered by the
legitimacy which the system derives from its (apparent) concern with
values.®! The presupposition of values, and the response to values, are there-
fore key moments in the political system’s acquisition of legitimacy for its
decisions. In fact, by re-presenting values or by referring its policies to
common discourses on values, the political system gains the most secure
basis of legitimacy for its operations. This does not mean, of course, that
politics fully internalizes these values; but values give a unifying form to the
self-reproducing contingent reality of the political system, and they provide
the most persuasive device for maintaining its stability. Ultimately, however,
values reflect only the absence of substantial legitimacy. The entire legiti-
macy of the political system is ‘nothing other than the transformation of
the absent into presence’ in the form of ‘values’.®

Despite its reliance on symbolic values, however, the public re-presentation
of values by the political system will always be a rather risk-filled undertak-
ing, which - like the concept of sovereignty — can easily threaten the stabil-
ity of the political system. The political system necessarily undermines its
own legitimacy wherever it dedifferentiates itself in its relation to other
systems, and wherever it pledges itself to principles or tasks which it cannot
adequately justify. Above all, the political system de-legitimizes itself wher-
ever it is publicly perceived that it cannot accomplish all the objectives which
it sets itself. The political system must therefore walk a fine line between an
admission of its contingency (through which it would abandon its legitimacy)
and the tendency to make its legitimacy reliant upon obligations which it
cannot carry out, or principles of validity which distort its functions. Indeed,
Luhman expressly sees the expansion of political responsibility in the welfare
state as arising directly from the incautious identification of politics with
‘value-formulae’ and from the subsequent ‘extension of the concept of
democracy to include performances of provision’.%* The emergence of the
welfare state, therefore, is the classic example of how the political system
risks de-legitimization wherever it unselectively harnesses its legitimacy to
inflated concepts of value and impractical models of sovereignty.

Politics and pluralism

These views on sovereignty and representation give an important clue to
Luhmann’s position in the spectrum of common political opinions. By



The Political System 95

dismissing interpretations of the political system as an organ which is tied
to the specific interests of the constituent body, or which is called upon to
re-represent either the particular will (interests) or the general will of the
people, Luhmann places himself resolutely not only against the founding
assumptions of liberalism, but also of contemporary political activism, plu-
ralism, and indeed of all current left-of-centre debate.

First, for example, he derides what he construes as the simplistic presup-
positions of modern pluralist thought, and he has little time for the con-
crete manifestations of contemporary radical or radical-liberal politics.
Ecologism, feminism, student politics, protest groups and other ‘social
movements’ become, at various points in his theoretical trajectory, the
objects of critical reflection. Such movements, he explains, are parasitic
modes of communication, or at best critical self-descriptions or ‘reality tests’
which the political system gives to itself wherever it encounters interference
or resistance in its communications.®* Protest movements thus always
‘protest inside society’ — however much they might act ‘as if they were doing
so from without’.* The claim that protest might be able to confront society
with fundamental truths about itself, or with overarching ‘alternatives’ to
all existing modes of social communication, neglects to consider that all
communication occurs within society, and that protest is simply one process
in which society communicates about itself. It does not, in any case, reflect
a privileged position outside society, in which people tell society what is
wrong with its functions, or how these might be rectified.

Second, more fundamentally, Luhmann also construes civil society, the
founding bastion of modern left-liberal conceptions of anti-systemic or anti-
organizational agency, as a largely meaningless term.* Civil society, he indi-
cates, is not an arena in which normatively motivated opposition to social
systems can co-ordinate and organize itself. Indeed, the suggestion that a
particular arena of society might act as an especially entitled location of rea-
sonable protest is a residue of archaic and reductively dualist preconditions
regarding societal formation. The notion of civil society hinges on two mis-
guided beliefs: first, that the political system takes the form of a hierarchi-
cal order, directly opposed to society; second, that society as a whole (or
civil society) possesses resources with which it might either immediately
approve or contradict decisions made in the political system.’” For
Luhmann, evidently, this is simply not the case. The political system is just
one function system among others, with no special significance compared
with other systems, and society is merely the environment of all function
systems. It is not a place where people pursue ‘social’ activities, or where
they organize themselves in a manner which reflects an elevated or distinct
type of motive or interaction. The left-liberal claim that society might gen-
erate either agreements or contradictions, to which the functions of the
political system in turn owe some specific, quasi-contractual accountability,
is thus, for Luhmann, quite simply absurd.
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Pluralism and the concept of differentiation

In short, Luhmann turns against all widespread principles of political plu-
ralism, and he emphatically rejects the assumption that societal pluralism
is expressed and safeguarded by the proliferation of one-issue social move-
ments or groups, attempting to draw political capital from a very selective
account of the entirety of social reality. Nonetheless, beneath the obviously
polemical tones to his reflections on social movements, Luhmann actually
sets out a highly nuanced theory of issue-politics, which has important
implications for theories of pluralism. Indeed, he might even be seen to
argue that issue-based political associations are deficient only because they
secure the most illusory types of pluralism — and even that the conditions
of genuine pluralism are ultimately eroded by the apparently pluralist inten-
tions of groups who campaign on one-issue mandates. Luhmann'’s ridicule
of the false pluralism represented by social movements might thus easily
be seen to reflect the fact that a concern with pluralism, and with its theo-
retical underpinning, is very close to the centre of his own sociological
objectives.

Most important in this respect is the fact, as discussed above, that
Luhmann’s work is founded in a concept of differentiation. Manifestly, he
does not develop this concept because he wishes to set out a normative
defence of diversity, or because he thinks society is teleologically inclined
to maximize the number of lifestyles or standpoints which it incorporates.
On the contrary, his idea of differentiation merely describes the evolution-
ary path of distinctive function systems in modern society. However, this
concept of differentiation might in some ways be seen to possess certain
political implications, and a specific concept of social organization might be
extrapolated from it, which place Luhmann outside a fundamentally con-
servative hostility to societal pluralism.

As we have seen,® the concept of differentiation implies that social
systems — including the system of politics — operate adequately and ratio-
nally only if they can sustain the conditions of their difference from other
systems. This difference is the irreducible ground of their contingency,
autonomy, rationality and legitimacy. Consequently, Luhmann intimates
that the true and necessary condition of modern society is its essential poly-
centricity, and that modern political system presupposes pluralism as its own
enabling condition. The systems of modern society can only function if they
consistently differentiate themselves from other systems, if they constantly
communicate this differentiation to themselves through their own codes,
and if they sustain a sufficiently high level of internal complexity to reflect
the complexity of the environment from which they differentiate them-
selves. The operative unity of any social system depends on the extent to
which it can accept, both within itself and outside itself, an infinite number
of differentiated arenas of meaning. Each system defines its own autonomy
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and rationality by accepting what is outside itself, or what is irrelevant to
its communications, and by allowing other areas of sense to develop and
evolve without unnecessarily concerning itself with them. Each system also
defines its own autonomy and rationality by accepting that it must allow
its own subsystems to create their own autonomous sense-orientations,
without binding these to overriding conditional programmes. The result
of these processes of differentiation, if they are effectively achieved, is that
all modern social systems admit (or necessitate) an extremely high degree
of external and internal systemic plurality.

As a consequence of this, Luhmann’s opposition to manifest political
pluralism is rather different from standard neo-conservative views, which
tend to oppose pluralism either because of its threat to social cohesion, or
because of its tendency to undermine the integrity of political order. Indeed,
Luhmann is just as hostile towards conservative anti-pluralism as he is
towards modern types of pluralist politics.* In fact, if set alongside common
conservative invectives against pluralism, Luhmann appears precisely as a
spokesperson for pluralism, albeit for a much more far-reaching and less
immediately transparent concept of pluralism than that promulgated by
social movements. In his reflections on differentiation and pluralism,
Luhmann might be seen ironically to suggest that normative arguments for
pluralism and conservative political views which oppose it are actually only
two sides of the same misguided perspective. Statist conservatism argues that
the political system represents a hierarchical pinnacle of authority which
controls all of society, and that it can be called upon to represent fixed
resources of power against this society (if necessary by force). Anti-statist
activism, however, offers little more than a naive inversion of this statist
conviction; it hinges on the belief that ‘society’ can arrange itself as a forum
of concerted opposition to events which specifically occur in the political
system, and it proposes that the political apparatus should be minutely
attentive to all specific ‘needs’ in all areas of society.

For Luhmann, however, both conservatism and radical liberalism base
their perspectives in a reductively schematic theory of society, assuming erro-
neously that society finds ‘its unity either in a hierarchy or in a dualism’.*®
Both of these assumptions are, in Luhmann'’s view, equally and analogously
self-deluding. Both cling to a binary theory of the relation between state and
society which falsifies the essentially plural difference and interdependence
of the many social systems which constitute modern complex societies.
Moreover, both commit the cardinal error of assuming that certain subsys-
tems can exercise measurable authority over others. The radical or left-liberal
claim that ‘society’ — first in the form of popular sovereignty, latterly in the
form of social movements — can obtain direct power over the political system,
and the conservative belief that the political apparatus can dominate other
social systems or act as an ultimate focus of representative authority for
all of these, both fail similarly to reflect the fact that systems in advanced
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societies justify themselves by the extent to which they differentiate them-
selves from other systems, not by the degree to which they regulate them.

Luhmann’s pluralism, therefore, is such that it exposes as residually anti-
pluralist the radical or left-liberal argument for social diversity and political
inclusion. Modern society, he indicates, is not possible without pluralism:
modern society is pluralism - it is ‘a society without an apex or a center’.”!
The pluralism of modern society is both the precondition and the result
of the contingency, rationality and autonomy of all social systems. In fact,
the great paradox of more common conceptions of social plurality is that
they counteract the possible fulfilment of their own objectives. Wherever
the political system seeks to represent some ethically deduced commitment
to pluralism, and so tries to protect the interests and freedoms of minority
groups or particularist movements in society, the political system is forced
to extend its own operations well beyond its actual range, and to regulate
practical and moral problems which it is not equipped to address. As a result
of this, the avowedly pluralist political system can only undermine its dif-
ferentiation from other systems. Such dedifferentiation, in the name of plu-
ralism, can only succeed in undermining the contingency of the political
system, as well as that of other systems, and, in doing so, destabilize those
fragile fabrics of difference and interdependence from which societal plu-
rality actually evolves. In short, wherever the political system attempts to
protect or reflect the plural interests of society, it inevitably works to the
detriment both of itself and of these plural interests. The conditions of plu-
ralism can thus only be guaranteed if society is not viewed as being centred
in specific regions of interaction, specific issues or specific people, if it is
decoupled from all mono-focal constructions of reality. This decoupling
is called into question wherever the political system is theoretically re-
centred in oversimplified preconditions concerning political accountability
and obligation.

Politics and political economy

Of particular significance in Luhmann'’s pluralist account of modern social
systems is his discussion of politics and political economy. On this issue, his
thought can once again, in some respects, be seen as a recapitulation (albeit
in very idiosyncratic terms) of a classical-liberal argument: namely, that eco-
nomic autonomy is one important precondition of an acceptable social
order. Quite clearly, Luhmann does not simply retrace either the old liberal
dualist or the individualist argument that private and economic interactions
should be kept free from state power. Nor, of course, does he view the
economy as a region of activity whose liberty produces immediate social
goods or benefits. Nonetheless, he does indicate that one of the condi-
tions of pluralist social evolution is that the economic system acquires a
degree of liberty against other systems (especially against the system of



The Political System 99

politics). In Luhmann’s view, in fact, the differentiation of ‘the money of
the economy’ from the power of the political system is, together with the
differentiation of politics from law, the most precarious yet also the most
important case of systemic differentiation,”® the realization of which is
pivotal to societal plurality. Indeed, at various junctures in his work
Luhmann is close to admitting that the economic system has a certain
degree of primacy over the political system. The ‘restructuration of society’
through its functional differentiation means that the political system of
society ‘cedes its leading position to the economy’ and must therefore ‘sub-
ordinate itself to problems posed in the economy’.”®

Luhmann makes his position on such questions quite clear in his writings
of the early 1980s. As discussed above, here he makes a direct distinction
between the function and the performance of the political system. The oper-
ations of the political system, as it makes decisions or allocates fiscal
resources in the economy, are performances; they are not functions. The
outcome of these performances is to produce additional risk, additional
instability, and - as a consequence of this instability — more bureaucracy.”
The underlying political implication of all Luhmann'’s writings on political
economy is therefore clear enough. Where the political system approaches
the economic system with the intention of organizing interventionist per-
formances and of subjecting production or exchange to direct control, it ties
its own legitimacy to its success in administering the economy (in resolv-
ing scarcity). In so doing, however, it necessarily undermines its own
legitimacy and efficacy as a political system, as it produces increasingly
unmanageable levels of bureaucracy which then obstruct its operations. As
a consequence of this bureaucracy, it actually forfeits the regulatory skills
which it originally imputed to itself, and on the basis of which it first
intended to alter the economy. At the same time, moreover, state inter-
vention in the economy is always likely to trigger malfunctioning in the
economy itself — this in turn creates more and more economic problems
which, with its now diminishing administrative competence, the political
system is still called upon to resolve. The inevitable outcome of regulatory
politics is therefore an escalation of the burdens placed upon the state and
a decrease in its capacity for solving them.”

Against this background, Luhmann’s commentary on the crises resulting
from inappropriate interrelations between politics and economy form one
of the most important strands in his sociology, and they count among the
most far-reaching and provocative contributions to recent theories of polit-
ical economy. In Society’s Society (Die Gesellschaft der Gesellschaft, published
in 1997), the last major book to appear in his lifetime, Luhmann makes
his position on economic intervention and regulation emphatically clear.
‘All political systems which attempt politically to steer the economy by
planning production’, he states, ‘have the problem that they cannot obtain
information about economic viability which is independent of their own
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decisions. They therefore develop into a massive network of internal
manipulations, whose economic failures then become a political problem
once again.””®

On this evidence, Luhmann can be quite securely categorized as a neo-
liberal theorist of the political system. Indeed, in this quotation he not only
opposes state-led regulation of the economy and demonstrates the necessity
of private autonomy in the economic sphere — he also openly declares the
need for economic deregulation. One key structural problem in modern
democracies, he suggests, is that the state is defined as an executor of
economic performances, for the accomplishment of which it charges itself
with responsibility, and it then becomes incapable of guaranteeing that
these performances will be carried out in a satisfactory manner. This problem
can be solved only through a minimization of the economic burdens which
are placed upon the state, and a guarantee that most economic functions,
even those of relevance to politics, will be carried out by non-political units.
In other words, in its application to political economy, Luhmann'’s pluralist
sociology contains an implicit doctrine of privatization and deregulation.

Luhmann himself only rarely expressly touches on the questions of eco-
nomic regulation and deregulation. In his posthumously published work
Society’s Politics, he argues that the opposition regulation/deregulation is in
fact merely a paradox of self-reference which permits the political system to
construct in its own terms a problem of its own making. By proposing re-
gulation or deregulation as alternative options for addressing the relation
between state and economy, for instance, communications in the political
system are able to create a manageable matrix for policies, and even to
appeal to the public through a simplistic reduction of extremely complex
issues. However, apart from its semantic function, the supposition that a
political system might be able thoroughly to regulate the economy is rather
ludicrous, and it relies on the application of a counterfactual ‘causal scheme’
to the relation between politics and the economy.” In this relation, in
fact, Luhmann whispers playful words of advice to politicians who seek to
demonstrate competence in steering the economy. The most adequate
means by which the political system might react to the economy, he
suggests, are ‘justification and hypocrisy’. Politicians who wish (however
implausibly) to give the impression of control over the economy as a way
of recruiting support for their policies will only obtain this support by
promising things which they cannot deliver and then by scrambling for jus-
tification when their promises remain unfulfilled. In any case, politicians
who attempt to build their careers on the pledge to implement effective reg-
ulatory policies are unlikely to enjoy long or productive political lives.”®

Underlying these views on political economy is once again the problem
of the welfare state. The problem of excessive state-regulation of the
economy becomes especially pronounced, Luhmann explains, in political
systems which link their legitimacy as democracies to the maintenance of
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welfare programmes, and to the ‘provision of advantages which the indi-
vidual person has not earned’.”” This is because, as a central distributor of
goods, the welfare state necessitates high levels of taxation, and it must in-
stitute extensive programmes of economic regulation in order to ensure
that sufficient tax revenue is generated. Excessive taxation, consequently,
always occurs where the political system inadequately manages its ‘opening
and restriction’ towards the economy,'” and where it assumes co-ordinat-
ing power in influencing the economic conditions in which citizens live.
High-level taxation, however, inevitably leads to economic problems - to
problems registered in the medium of money, but caused by the medium of
power. These problems might, for instance, take the form of possible under-
production, flight of capital, loss of investment potential, or increasing
prices, imbalances in the relation of supply and demand in the private
economy, difficulties in the circulation of capital, worsening international
competitiveness of firms,'"! or excessive regulation of available capital by
central banks.!? All such tendencies, in Luhmann’s view, characterize soci-
eties which are drifting away from the ideal condition of realized plural
differentiation towards a more authoritarian (less differentiated) mode of
political economy.

The economic system

On a most fundamental level, Luhmann argues that the economy is a dif-
ferentiated system of society whose functional self-reference is scarcity
(Knappheit).'” The function of the economy is that it ‘provides for the future
in a stable manner’ by developing mechanisms for dealing with scarcity,'™
or at least for referring to the fact that they deal with scarcity. This means
that, just as the political system explains its operations under the formula of
legitimacy, the economy validates all its communications by referring to the
scarcity of exchanged goods, and it renders its communications plausible by
suggesting that transactions over commodities are necessary and justified
because of the absolute value of these scarce things. The economy initially
responds to problems of scarcity through the code of possession or property
(Eigentum), and then through the second-coding of ownership as money —
money is a medium which facilitates the systemic internalization of scarcity
in the form of ‘monetary scarcity’,'® such that economic role-players will
accept the scarcity of money as a signifier for the original scarcity of goods.
Consequently, communications in the system of the economy must always
be communications about scarcity, and in modern societies these must occur
in the medium of money. Such communications are therefore always
reflected through the binary opposition between payment and non-payment,
which means that the economy can register communications only in the
form of transactions: the economy explains its operations to itself by refer-
ring to scarcity via processes of financial exchange. The system of money
accordingly develops its most accurate self-description in the form of prices.'*
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It is by applying prices to the goods covered by transactions that the
economy creates a universal reference for its initial reference of scarcity.
Prices then become a medium for articulating the relative scarcity of goods.

The primary implication of Luhmann’s theory of scarcity is that scarcity,
translated initially into the code of property/not-property, and ultimately
into that of payment/non-payment, is the self-reference for all things which
are communicable as ‘the economy’. Scarcity is the primary motive and
‘catalyst’ for everything which happens as economy: for work, payment,
exchange, distribution - in short, for all means of gaining possession.'®” The
economy would not be able to organize work, payment, exchange or circu-
lation if its role-players were not ceaselessly referred to the primary scarcity
of goods, and to the secondary scarcity of money.

This interpretation of the economy as the function system which refers
to scarcity through money influences Luhmann’s political theory in a
number of ways. Most obviously, it implies that issues of scarcity can be
communicated only through money, and cannot be transported into the
systems of law, politics, art or any other system, for these systems will be
able to reconstruct economic problems only through their own particular
windows or perspectives. The political system, especially, does not possess
resources which might enable it simply to annex the economy and regulate
it in accordance with its own programmes. Politics, in short, is never money;
it is always only power, and it refers only to legitimacy, never to scarcity. For
this reason, then, the application of power to the economy (as redistribu-
tion, regulation of production or welfare provision) always tends to obscure
the scarcity of goods, and to blur the basic reference under which economic
communications occur. Even where the political system attempts to regu-
late the economy through legally enshrined fiscal allocations or deductions,
this is always likely to interfere with the self-referential processes of eco-
nomic operation, often with extremely unpredictable consequences. If, by
way of example, a political decision is made to impose environmental tax
on heavy industrial companies, this, Luhmann explains, will have unfore-
seeable, conflicting, and diversely destabilizing results for the two systems
which are affected by such policies — economics and politics. The political
system will judge the success of the decision to impose the tax by the extent
of the resultant reduction (or otherwise) of environmental pollution, or
perhaps by the amount of tax revenue which it generates. The economic
system, however, might register the outcome of this decision in very differ-
ent ways — if, say, it leads to the bankrupting of firms that damage the envi-
ronment and cannot afford to pay the tax penalty. The political system will
then, in all probability, have to set up a programme for the support of
the firms which it has driven into bankruptcy. The economy, in turn, will
respond to this by recognizing that bankruptcy can actually offer great
financial advantages to individual firms (even to those that can afford to
pay the tax), which might then lead to further bankruptcies.'® The outcome



The Political System 103

of this entire process might easily be that the government is finally called
upon to reinflate the manufacturing sector originally accused of producing
too much pollution - thus leading to a net increase in the actual volume of
pollution.

In simple terms, Luhmann’s construction of the economy as the com-
municative self-reference of scarcity means that a whole series of practical
processes — that people go to work, that they are paid salaries, that com-
modities are produced and exchanged by companies, that money stays in
circulation — depend on the adequate and differentiated coding of these
processes in relation to scarcity. Wherever the code payment/non-payment
is made subordinate to power, which ordinarily occurs through taxation,
distribution and regulation, the self-sustaining dynamic which determines
the above processes becomes unstable. This, in turn, has adverse repercus-
sions for the political system, which clearly requires that people work,
exchange money, draw wages and so on, and whose legitimacy as a com-
petent raiser and distributor of tax revenue necessarily depends on those
processes.

Direct political engagement in the economic system is therefore always
likely to homogenize the success criteria of one system with those of
another, and to trigger entirely uncontrollable consequences.'” Perhaps
the only guaranteed outcome of economic difference-minimization pro-
grammes is that the political system will undermine its own legitimacy, as
it will confront itself with external problems which it could not anticipate,
and it will also create internal problems which it cannot solve. Indeed, as
discussed, where the political system attempts a thorough regulation of the
economy it might easily be forced to alter its own differentiated structure
as democracy, and to introduce coercive plans (for example, enforced
demand-stimulation, compulsory investment-channelling, expropriation of
productive units, or even restriction of professional freedom) in order to
meet the objectives which it has set itself.

In these issues, the pluralist aspect of Luhmann’s work forms the basis for
an anti-normative variant on early liberalism, which shares with classical
liberal theory, and with classical-liberal political economy, a privatist model
of social autonomy. He favours economic deregulation not because of any
theoretical endorsement of liberty in economic interaction, but because he
thinks that the coalescence of economy and politics undermines the self-
reference of both systems (scarcity and legitimacy). Locating economic
operations outside the political system, he claims simply, is more in line
with the evolutionary tendency towards differentiation which characterizes
the entirety of modern society. However, the fundamental perspectives in
these reflections — namely, that government which imposes power on the
economy is both potentially authoritarian and liable to malfunction, and
that democracy in government presupposes economic autonomy - are
straight from the heart of the early liberal canon.
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Politics and power

Underlying Luhmann'’s theory of democracy is a recursive or communica-
tive theory of power. He argues that in modern society power is not a stable
resource. It is not situated in a physically identifiable person or location,'°
and it cannot be exclusively monopolized for one political agenda or set
of interests. Power, to be sure, clearly has its remote origins and ultimate
reference in ‘physical violence’ and in the possibility of coercion.'" In fact,
Luhmann is quite clear about this. He states that ‘the symbolic generaliza-
tion of the medium’ of power is only possible because ‘the means of power
can be deployed’.'* This means that power can develop as a medium of
communication only because it latently contains the threat and potential
for the coercive securing of compliance.

In its usual modern and democratic form, however, power is a recursive
and virtual medium, the volume and efficacy of which are maximized as the
political system reflects its own complex contingency through reference to
legitimacy, rather than to violence.'"® Power, thus, expressly does not rely
upon the concentration of the means of violence in one sovereign body.
In a modern society power does not reside in the hands of a monarch, or
in a cabinet of politicians, a political party, an apparatus of state, or an
electorate.'* Instead, the political system, and each subsystem within this
system, constantly disposes of power as it generates the conditions of its
own autonomy and legitimacy, and as it communicates with other systems
on that basis. The system obtains and disposes over power insofar as it main-
tains an expansive series of options, or ‘preferences’,'” for the functions
occurring within it, and insofar as it can effectively stabilize itself through
these options. This means that the modern political system manifests power
through its ability to develop and sustain a maximum of alternatives for
those whose communications fall within it, thereby limiting - not aug-
menting - the probability of open conflict or of open compulsion.

A political system in full possession of power, consequently, would be one
which might open and uphold sufficient options for communication, and
sufficient alternatives in choices of action, so that the forceful imposition
of collectively binding decisions would always be little more than a distant
threat. In Luhmann’s view, political systems which deploy power coercively
(as force or violence) are invariably primitive or malfunctioning systems
which are ‘short of possibilities’''® and struggle to maintain the internal
selections required by the complexity of their functions.'”” In complex and
largely peaceful democratic societies, however, power is an almost invisible
quantity. In such societies, the bearers of power ‘can only develop their
power’ if they accept the necessity of power’s recursivity. This means that
bearers of power in modern democracies can use power effectively only if
they ‘allow themselves to be influenced’ by other, often countervailing,
communications in the medium of power."® This recursivity of power in
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the modern political system has the primary advantage that it enables the
political system to test out its policies, or to run a number of concurrent
alternative policies. Such self-testing eliminates (or at least restricts) the
probability of popular dissent, widespread disaffection, or the manifest
use of force, and it obviates the systemic malfunctioning which results
from such underdeveloped modes of communication.

In differentiated societies, therefore, the application of power is never
the province of one point in the political system. Rather, power is trans-
mitted through a circuit of communication, in which different points in
the political system respond to options given to them by other points
in this system. For this reason, power always triggers a ‘counter-circuit’ of
power, in which the systems or subsystems which receive power also com-
municate power, and then create resistances to the purely hierarchical
deployment of power. This especially characterizes the differentiated
modern political system, which, as discussed above, is subdivided into pol-
itics, administration and the public. In this system, each subsystem deploys
counter-power to the power of the other subsystems, and there are clear
points of intersection (Schnittstellen) between the different subsystems,
where the collision of power and counter-power becomes manifest, and
where false or inappropriate deployment of power can become apparent.
The self-testing of the political system thus occurs at the seams or junctures
between politics and administration, administration and public, and public and
politics.

This communicative self-testing of the political system takes on three dif-
ferent forms of appearance at different points in the system’s triadic struc-
ture of self-reference. First, for example, at the intersection between politics
and administration, the political system communicates counter-power to its
power by insisting that ‘legally adequate forms’ must be found for policies.
This means that the administration responds to and accepts political direc-
tives only if it can translate these into a medium which it finds manageable,
and which it considers likely to be effective as a medium for transmission
through society. Actors in the administration bring ‘factual knowledge’ and
legalistic ‘calculations of consequence’ to bear upon policies, and they alter
the form of policies — or of power itself — in accordance with the exigencies
of the administration.'” The administration thus provides preconditions or
blueprints against which the power of politics must be tested, and the power
of politics is constantly reflected through the power which the administra-
tion itself contains and transmits. Politics, in short, cannot exercise power
if it does not accept the power (or counter-power) of the administration,
and the legal forms provided by the administration provide a crucial means
of disseminating power. At this point, therefore, the power of politics tests
itself against the legal forms communicated by the administration, and
power must accept its legal coding and restriction in order to disseminate
itself as a diffuse medium through society.
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Second, analogously, although the public receives power from adminis-
tration in the form of law, the public also provides terms of acceptance
through which this power can be mediated. The public ‘impacts on the
administration through the greatest variety of channels’, Luhmann explains.
Co-ordinated ‘interest organizations’ (or pressure groups) make apparent
power’s communication about itself at the juncture between the public and
administration. Social movements, unions, lobbies and civil associations
might also be viewed as formations which grow out of the self-testing of
power at the interface between administration and the public. The ‘shed-
ding of tears in the office’ when those at whom laws are directed reflect on
the impossibility of their fulfilment is also part of this cyclical communica-
tion.'® In such processes, the public generates some kind of counter-power
(Gegenmacht), which limits and modifies the expressions of power directed
to it.

Third, then, in the intersection between public and politics, the public
also exercises counter-power, as it ‘chooses leading personalities and politi-
cal programmes’ which it wishes to see established as government.'*!
Politicians are forced to present policies in a manner likely ‘to persuade the
people to elect them’, that is, by calling on values, principles, strategies or
paradoxes, and they must promise that their policies will lead to specific
desirable and often morally intonated results.'?* In fact, politicians might
also be seen to communicate a certain type of counter-power to the public,
for politicians (either manifestly or covertly) have the function that they
test themes derived from the public for their political viability and com-
municability, that they limit the demands imposed by the public on the
political system, and that they attempt to persuade members of the public
to accept certain minimal levels of realism and modesty in the burdens
which they place upon politics.

The most successful political systems, consequently, are systems which
are sufficiently refined to maintain internally complex capacities for self-
testing through the recursive transmission of power and counter-power.
Such systems tend to militate against the monopolization of power by single
agents or group, and they are consequently often termed ‘democracies’.
These systems are characterized by the fact that they can ‘activate’ enough
power to propose ‘more alternatives’ and ‘greater selection-performances’ to
the agents whose communications occur within them,'” and they usually
find the direct or obligatory exercise of power unnecessary.'** Most impor-
tantly, though, such systems can hold themselves at the level of even the
most complex environments, and they can make decisions, as power, in
the face of extremely unpredictable external realities, for such systems
contain innumerable complex resources for deploying different strategies
and different options. Democracy, therefore, is the diffuse reality of com-
plexly communicated power, which provides systemic and structural ‘guar-
antees for a broad region of selection’ in politics,'* enabling the political
system to demonstrate great flexibility in responding to its environment.
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In short, the more rational, autonomous (self-referential) and legitimate
a political system is, the more power it has at its disposal, and the more
coercively a system imposes power, the less rational, autonomous and legiti-
mate it is. Power is a ‘symbolically generalized medium’ which gives form
to the manifold functions of politics, through which the autonomy of the
political system is secured.'*® The decline of power, manifest in the restric-
tion of options in the political system, and the resultant increased necessity
of coercion, invariably characterizes political systems which show signs of
forfeiting their autonomy and legitimacy. The most ‘powerful’ systems and
subsystems are always those which allow for the greatest number of pos-
sibilities and options in their internal functions, and which effectively cede
power to the other systems or subsystems from which they differentiate
themselves.'”

Politics, power and democratic second-coding

In the strict sense of Luhmann’s own terminology, power is exclusively the
medium for coding the political system. Where power is deployed in systems
other than politics, this merely reflects a borrowing of power by a different
system, and it always relies on a ‘conditional reference’ to power originally
produced in the political system.'?® This restrictive conception of power nat-
urally runs counter to broader sociological concepts of power, for example
in Weber, Foucault and neo-Marxist sociology, all of which argue that power
also manifests itself in the law, in the economy, in the education system and
so on. This specification of power as an exclusively political medium is there-
fore one of the most controversial aspects of Luhmann'’s social theory, as it
appears to do little justice to the types of compulsion and conflict which
exist outside politics.

There exists, however, a certain degree of ambiguity in Luhmann’s limi-
tation of power to the political system. At times, especially in his later work,
he admits that power can develop in a ‘parasitic’ manner in other systems,
and that other systems can colonize and deploy the ‘opportunities for
sanction’ which result from political power.'* Other systems, consequently,
might at times also produce their own sources of power and processes of
power-application, which offset and counteract the power of the political
system. One obvious example of this would be the techniques of power-
generation developed in the economy by unions, by corporate bodies, and
even by cartels, which create specific modes of political organization
and authority, and on occasion set themselves against power communicated
exclusively in the political system. These economic organizations, however,
rely indirectly on power immediately sanctioned by and localized in the
political system,"® and they sustain themselves only by channelling power
from politics to authenticate their own operations. Such parasitic deploy-
ment of power is guaranteed only ‘limited duration’ and assumes only an
‘occasional’ quality."*!
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In addition to this, Luhmann also shows how power is also, in certain
instances, applied as cover for operations outside the political system. For
example, property and possession are primarily coded in the opposition
payment/non-payment, and as such they refer to scarcity. However, this rela-
tion is also subject to legal coding (theft of property, for example, is both a
legal and an economic issue), and the legal prohibition of the misappropri-
ation of property is also supported by power (the sanctions against theft ulti-
mately rely on political decisions, although these are coded in the form of
law). In such cases, Luhmann shows how power is transmitted from one
system to another, and how structural coupling with the political system is
of key importance in the operations of other systems. The result of such cou-
pling is that there emerges an extremely complex interpenetration of codes
between different systems, in which the communications of one system are
often both related to, and also checked by, those of another. Indeed, even
those function systems (for example, education and medicine) which osten-
sibly have little need for power are, like law, ‘ultimately reliant on politi-
cally centred power’,'*? for their communications must be underwritten by
political power wherever an aspect of their relation to other systems requires
a collectively binding decision.

The most important qualification regarding the restriction of power to
the political system resides, however, in Luhmann’s concepts of interde-
pendence and second-coding (Zweitcodierung). Complex societies, he argues,
are always characterized by a high degree of second-coding, as a result of
which power extends beyond the political system into other areas of com-
munication. This means, for instance, that a decision made in and applied
by the political system will not be coded solely through the basic code of
government/governed. Indeed, the government/governed distinction only
provides the term by which the political system can differentiate itself, in
the form of a marked space, from all that is not communicable as politics:
it does not, however, offer a medium in which decisions or policies can be
transmitted through society. Decisions in the political system thus need also
to be coded in the form of law — as lawful/unlawful. It is only by accepting
that it must assume legal form that power can generalize itself as a medium
of communication. In modern complex societies, political decisions risk
remaining unworkable and impracticable if they appear exclusively as gov-
ernmentally imposed prerogatives. They therefore have to be second-coded
as law, and by law, in order to obtain compliance and to communicate them-
selves effectively to different regions of society. If they are second-coded as
law, decisions will not appear as prerogatives, directives or fiats — they will
take the form of flexible programmes for legislative debate or decision-
making, and ultimately they will appear in the form of statutes, refined by
the administration to the issues which they address. Political decisions are
thus fed (in their raw form as decisions, or perhaps as policies) into the
administration (the legislature). Here, the decisions are processed in such a
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manner that they are likely to receive compliance from the public, that they
are unlikely to contravene or invade other existing social systems, and that
they can ultimately be communicated in the medium of law. Consequently,
policies entering the administration are re-coded, or second-coded, as law,
and subsumed to the ‘scheme lawful/unlawful’.'** It is in this form that they
are transmitted to the public. Owing to this process of second-coding, power
is never applied directly as power, but always as law. Indeed, owing to its
transformation into law, power must also accept its restriction by the code
of law. Power itself must become lawful — otherwise it will not be able to
transmit itself as law, and it is very unlikely that it will obtain long-term
consensus.

The second-coding of power by law and as law is, therefore, a highly sig-
nificant development in the emergence of the modern and differentiated
types of political system, and it might be viewed as a defining feature of
governance which is not exercised by direct coercion. If a modern political
system were to attempt to enforce power solely in prerogative form, as
implied in the original code government/governed, it would run the risk of
stimulating unmanageable levels of direct dissent or resistance, and it would
be compelled to focus all its resources on addressing these. More impor-
tantly, however, it would also fatally simplify its own internal operations,
as it would overburden itself with mandatory responsibilities of control and
regulation, which it could not effectively fulfil. Law is therefore essential to
politics for two distinct reasons. First, power relies on legally appropriate
forms (provided to a large extent by administration) to disperse and trans-
mit power and to create new, universal opportunities for obtaining con-
sensus. Second, law helps preserve the internal complexity of the political
system, and it protects the system from unnecessary overspecification on
regulatory tasks. The implementation of political policies thus necessarily
involves a shift of code from power to law. It is in the medium of law (not
of power) that political communications are transmitted to those who are
to be subjected to the exercise of power. It is only in the medium of law that
power becomes ‘effective power’,”** and successfully secures enduring com-
pliance. Through such second-coding, however, the legal system also obtains
a degree of power over power. Politics needs the legal system to assist in its
communications, yet the legal system can only assist politics by imposing
its own form on power, and so by placing formal checks on what can and
cannot be done by power.

This explanation of second-coding is particularly crucial to Luhmann’s
interpretation of democracy. When political decisions (as power) are second-
coded as law, he explains, ‘the pure code of power’ experiences an ‘enor-
mous expansion’; once it is legally second-coded, power takes on the form
of a medium capable of producing generalizable communications,"** and of
obtaining universal social acceptance. Legal second-coding, thus, liberates
power from its original hierarchical communication in the form of coercion,
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and it bestows on it a positive mediating form more adequate to the complex
environments which power confronts. It is only through the positive legal
second-coding of power that the democratic communication of power
becomes possible. Democracy, in fact, is not really a ‘form of rule’: it is a
‘technique of systemic steering’, which arises as law becomes a positive
medium for transmitting legal decisions through society."* Second-coding,
and the resultant iterability of power, is therefore one key insignia of a
democratic political system, and of a democratic society.

To conclude this section, it can be seen that, in Luhmann’s own precise
vocabulary it would not be exactly accurate to describe society as democratic,
for democracy is a condition of the political system alone. It is the sequence
of evolutions in the application of power which maintains a sufficiently
refined ‘circulation of communications borne by power’ to provide options
which facilitate the avoidance of direct or mandatory coercion."*” However,
Luhmann also has a construct of a democratic society in mind, in which all
social systems countervail the direct vertical application of power by the
political system. Indeed, he indicates that the democratic organization of
the political system is only possible because ‘other partial systems of society’
provide ‘conditions of compatibility’ for it,"*® and so transmit and limit
power through their own differentiated autonomy. Analogous to a power-
ful democratic political system, therefore, a powerful or democratic society
is a society in which distinct function systems communicate with politics
about the limit and scope of its use of power,'* and in which power is exter-
nally second-coded from outside (especially by law). Democracy, in this
account, might be seen both as a mode of realized systemic differentiation
in the political system, and as a mode of realized pluralism in society, in
which no system can assume total authority for all of society, or indeed for
any specific arena of operation in society. Democracy, for Luhmann, is the
term most aptly used to describe a strictly political system possessing suffi-
cient resources and options to continue with the production of binding deci-
sions without ever dramatically risking its overall complexity and stability.'*°
At the same time, however, democracy might also be seen to describe a
decentred overarching condition of societal organization — a total societal
context of systemic plurality and autonomy. In fact, the internal differenti-
ation of the political system in the form of political democracy is actually
just one moment in the broader evolution of a functionally differentiated
society, without which democracy in politics would not be possible.

Politics, democracy and the legal state

As indicated above, Luhmann’s theory of the modern political system is very
close to a theory of the democratic legal state (Rechtsstaat), and he shares
with positivist theorists of the legal state the classical conception that ‘the
state does not stand above the law’, and that sovereign power is always ‘legal
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power, and thus always bound by law’.'*! The modern democratic political
system, he explains, emerges as the result of a number of distinct processes,
some of which are internal to the political system itself, some of which are
universal to all social systems. In the former category, he argues that the
evolution of democracy occurs through the multi-stage internal differenti-
ation of the political system. Democracy emerges, firstly, with the constitu-
tional formalization of the separation of executive, legislature and judiciary
in the modern legal state, and then, secondly, with the ‘separation of poli-
tics and administration’ into two distinct subsystems of the political
system.'** This subsystemic differentiation of politics is the advanced form
of the original separation of powers; through this differentiation, executive
and legislative functions are conferred on decision-making and administra-
tive bodies which were ‘not foreseen’ in the primary conception of the sepa-
ration of powers.'** However, this differentiation continues the tendency
towards internal differentiation which was initiated by early legal-state
constitutions; the separation of powers is given new and more expansive
form in this evolution, but it still remains the ‘basic scheme of our order of
state’,'** and it marks the crucial foundation of the political system’s self-
organization in the form of a democracy. As an internally differentiated
order of the political system, then, democracy is a condition in which the
political system develops a variety of resources and points of reference for
its communications, and in which political power is not located exclusively
in one centre of execution. Democracy is, therefore, ‘a formula for the self-
reference’ of the differentiated political system of modern society.'**

By simultaneously acknowledging the internal separation of the political
system into administration (legislature) and politics (executive), and the
external differentiation of society into autonomous fields of economic, legal
and political activity, Luhmann'’s political theory has much in common (in
principle if not in spirit) with early legal-state theory. He expressly claims
that the ‘functional balancing’ of the constitutional state demands ‘greatest
admiration’ as a technique for adequately relating distinct regions of social
and political accountability to each others,'*¢ and for securing the ‘decen-
tralization of political authority’.'*” In fact, in his late works he also claims
that the modern state is only meaningful as a schematic formula for the
‘structural coupling of the legal system and the political system’,"*® and he
describes the state merely as a semantic term which simplifies that trans-
position of power into law which power requires in order to disseminate
itself. The modern state, therefore, is the formula of self-reference for the inter-
section between law and politics: it is the term by which law explains to
itself its own contingent origin and by which politics depicts itself as bearer
of moral and rational legitimacy. As such, in consequence, the modern state
is always necessarily a legal state.

Unlike the classical legal-state theorists of nineteenth-century and early
twentieth-century positivism, evidently, Luhmann does not argue that the
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political system should be circumscribed and regulated by a formal order of
legal norms externally imposed upon it. This, clearly, would run counter to
the essential principles of his theory. Just as money and politics cannot be
immediately interconnected, the system of law and the system of politics
are always two distinct systems, and they cannot operate effectively if they
are not properly differentiated. What happens in the legal system, therefore,
is never simply ‘the implementation of political programmes’:'* it is ‘totally
and absolutely impossible’ to ‘present political problems to the legal system
and to expect it to solve them’.”* On this level, therefore, the very term
legal state (Rechtsstaat) is always, for Luhmann, a ‘grandiose tautology’, as
the law can never be the state and the state can never be the law.'*' At the
same time, however, the formal separation of the systems of politics and law
does not prevent the development of ‘intensive causal relations’ and
complex interdependencies between them.'s* As we have discussed above,
the modern form of politics is acutely dependent on the positivity of law,
and it is only as law that politics can activate its decisions.

In the interdependence between politics and law, therefore, the legal
system has the function that it can react to the ‘political stimuli’ arising
from politics and that it can alter these stimuli, and frame them in the form
of ‘valid law’. In a rather simplified reconstruction of Luhmann’s view, his
argument here is that law can pick up decisions in the political system
and give to these a universally meaningful form. The political system, in
the strict sense, is responsible for making decisions, as power: ‘The political
system . . . attempts to condense opinion-formation in such a manner that
collectively binding decisions can be made.” However, in modern societies
the political system cannot actually do anything with its power: in pre-
modern societies it might have been able to transmit decisions as formally
coercive prerogatives, underpinned by claims to natural or divine right.
But in modern societies it requires a general medium for communicating
the options which power contains. For politics, this is the function of law:
‘Thanks to its positivity (which means changeability),” law can transform
political decisions into a manageable general form. As such, moreover, law
also contributes to ‘the depoliticization of problems’:'> it removes political
decisions from the political system, and it enables politics to restrict its func-
tion to making more decisions without burdening itself with the imple-
mentation of decisions which it has already made. It is in fact a specific
characteristic of complex and finely balanced democratic systems that they
‘need alleviation of this kind’: that they can ‘refer decisions to valid law’,
and that law can ‘withdraw decision-premises and decisions from their long-
term problematization’.'>*

On these grounds, therefore, although the formula ‘legal state’ is — for
Luhmann - never a wholly convincing description of the relation between
law and politics, this term does at least represent the ‘mutually parasitic rela-
tion’” which exists between them, and it reflects the mechanisms for the
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alleviation and increase of complexity which the democratic political system
possesses.'*® ‘All in all,’ Luhmann states,

the positivization of law and the democratization of politics give mutual
support to each other and they have marked today’s political system and
legal system so strongly that it is difficult to see them as two different
and in fact operatively closed, non-overlapping systems.'*¢

The positivization of law provides politics with an infinitely alterable
medium in which it can transport its own decisions into a universally adapt-
able form, and in which, on this basis, it can extend power to all areas of
communication which can be regulated by collectively binding decisions.
At the same time, the legal system (including the administration) unburdens
the political system of the decisions which it has made,' and it removes
these from the communications of politics so that they no longer weigh
upon the legitimatory resources of the political system.

Luhmann’s political theory thus quite clearly has its practical outcome in
a technical doctrine of the legal state which is very close to the checks and
balances of classical liberalism. In this legal state, based on the reality of
second-coding between power and law, it is, he states, ‘only a slight exag-
geration to say that today we are no longer governed by persons, but by
codes’."*® Modern government, thus, is the reality of interdependent second-
coding between law and politics. Any attempt to undo the differentiation
between the legal system and the political system upsets the infinitely
complex yet still precarious balance upon which the democratic inclusivity
of modern democracies is based. This, manifestly, is why Luhmann is con-
cerned about the various prospects for a dedifferentiation of the political
system, especially in the unbalanced relation between politics and legisla-
tion in the welfare state, which tends to subject law (or at least adminis-
tration) to political control, and so to focus the political system on
self-simplifying regulatory tasks.

Politics, the constitution and the coding of private law

On the basis of these observations on the legal state, Luhmann also devel-
ops an important concept of the constitution which connects directly with
the broader relation of his ideas to early forms of liberalism. In a similar
manner to liberal constitutional theorists, he sees the development of con-
stitutional states as coinciding with ‘emerging dominance of the economy
as a partial system of society’.** He accepts, moreover, that the constitution
gives form to the consolidation of the economy as an arena of communi-
cation separate from the state. Indeed, he might even be seen to sympathize
with the view that the constitution originally limited the inherited power
vested in the political system, and that it played an important role in
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securing and preserving private rights and private liberties against the inter-
ventions or prerogatives of the political system (in the form of a sovereign
or monarch). Unlike most standard positions in liberal constitutionalism,
however, he directly rejects the claim that constitutions, or the basic rights
anchored in constitutions, form a clear block or check which is imposed on
the authority of the state from outside its own order.

Luhmann argues that the constitution does not owe its origins to any-
thing outside the political system. On the contrary, he sees the constitution
as being produced by the political system itself. Classical constitutions,
imposing a separation of powers on the state, and inscribing certain basic
rights or inalienable social liberties in a catalogue of political precepts
binding the state, are, he argues, merely semantic forms for the ‘self-
description of the political system’.’®® They are legal structures which enable
the political system to reflect and reformulate the conditions of its interde-
pendence and compatibility which exist both between its own different sub-
systems, and between itself and other social systems.'®* The constitution, in
other words, is a document which externalizes the difference between the
subsystems of politics, and between politics and other systems of society as
a whole, so that the political system can establish and preserve its internal
complexity ‘as a differentiated autonomous function system’.'*> As a result
of this, the constitution first fulfils a ‘filter function between politics and
administration’. By separating legislation out from politics, the constitu-
tion prevents the focusing of all themes on the political executive,'®* and it
frees issues transmitted through the political system from their ‘continual
politicization’, so giving latitude to the administration in its legislative
tasks.'® At the same time, however, in specifying the relation between
the political system and its environment, the constitution also alleviates the
political system of responsibility for complexity which it cannot regulate,
and it provides a framework for checking the terms in which it relates to
other social systems.'®> The constitution thus limits the planning activities
in which the political system must engage,'*® and it refers information from
the environment to points in the system which are able appropriately to
form binding decisions.

In his posthumously published work on politics, Luhmann reiterates this
model of the constitution by explaining that the constitution is a self-
description - as an ‘artistic arrangement’ - of the structural coupling
between the political system and the legal system. The constitution, in
this view, attempts to maintain a basic differentiation between politics and
law by indicating that some legal processes must be technically separated
out from politics, and some political processes must be distinguished from
purely legal communication. Within the complex interdependence of law
and politics, therefore, the constitution marks a minimal distinction
between them and consequently assists ‘the increase in liberty both of the
political system and of the legal system’.'” For this reason, most especially,



The Political System 115

the constitution cannot be effectively construed as a universalizing ‘project
for a good society’,'® to be implemented through the transformation of
political decisions into money and law. On the contrary, the constitution
may be seen as a device which allows the political system to engage exclu-
sively with issues which are truly political.

On these grounds, Luhmann also claims that basic rights in the constitu-
tion are not ‘simply suprapositive norms of mysterious origin, which nature
imposes on the state as law’.'” Instead, these provide frames by means
of which the system of politics reflects and defines the limits of its own
competence, and through which it effectively demarcates itself from other
systems of communication, and so allows other processes of communica-
tion to develop without political ‘corruption’.'” In a differentiated order of
society, Luhmann states, the basic rights in the constitution are mechanisms
which free social communication from direct political control, and it is
through these that the political system (or the state) obviates the ‘danger
of dedifferentiation’.'”! Freedom of the individual, professional liberty, sanc-
tity of property, the right to vote and so on are all semantic formulae which
demarcate spheres of communication which cannot be regulated by the
political system, and with which the political system cannot actively
concern itself.'”? Basic rights thus have the function that they serve ‘the
preservation of the differentiation which constitutes the total order’.'”* Con-
stitutionally enshrined rights are not limits placed upon the state as a result
of some normative-political consideration; nor are they devices for social
integration. They are in fact merely the form through which the state itself
articulates its own ‘interest in stabilizing its boundaries’,'"”* and through
which the state avoids ‘fusing with society’, which would clearly lead to its
collapse.'”

The defence of property, of political equality, of freedom of opinion, and
of freedom of movement and labour set out by most liberal constitutions
does not, therefore, give form to popular interests in freedom of speech or
ownership, or to external imperatives uniting all society. Rather, they merely
mark a semantic device by means of which the political system traces the
extent of its communications, and places limits on its own competence.
Luhmann therefore reflects with great irony on tendencies in modern soci-
eties to construe the constitution as a fixed set of moral standards to which
the state itself is bound and subjected. In such tendencies, the constitution
figures as a highly paradoxical ‘provocation to provocation’ —as a document
by which, it seems, the political system can be held to account for itself,
and judged against criteria implicit in its own founding self-definition.'”®
This is particularly the case with ‘social movements’ which seek to hold up
the constitution as a correct image of the state in order to scrutinize and
condemn its operations which fall short of the ideals laid down in the con-
stitution. It is also the case with liberal advocates of ‘constitutional patrio-

tism’,"”” who perceive the constitution as a broad normative framework
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within which the obligations of citizenship can be defined, and in reference
to which approval for political events can be granted, or even withheld.
For Luhmann, such conceptions of the constitution merely misinterpret
the semantic character of the constitution. The constitution serves only to
reflect the internal plurality of the political system, and the external plu-
rality of all social systems. Even the basic rights instituted in liberal consti-
tutions simply provide means and rules for the alleviation of politics, for
the ‘self-organization’ of the state,'”® or for the ‘limitation of the political
system to itself’.!””

This irony regarding the legal state and the constitutional state does not,
however, imply that Luhmann denigrates these political forms. On the
contrary, as far as he is willing to endorse any one particular model of
government against any other, he expresses great enthusiasm for the early
constitutional state. He sees this as a ‘shining example of theory which has
become practice’,'® in which the political system codifies the differentiation
of power from other communications, and so restricts its communicative
operations to issues which can be determined by collectively binding deci-
sions. His writings on politics, the constitution and law, in any case, voice
a clear preference for the legal state over the welfare state, and they endorse
political democracy over social democracy. Indeed, these writings expressly
defend the constitutional state against its own advocates, who falsely inter-
pret it as an opening for broad-based participation in decision-making, and
for the political underwriting of questions of private interest and social
equality.

In his opposition to more widespread perceptions of the constitution,
Luhmann sees one particular advantage of the constitutional state, or the
classical legal state, in the fact that these are political inventions which allow
whole areas of society to regulate themselves with minimum intervention
by central public authority. More pointedly, in fact, he shows particular
respect for these institutional forms because they grant maximum inde-
pendence to private law, and they construe the sphere of private law as a
subsystem of communication in which most individual legal cases are pro-
tected from complex and unwieldy processes of public politicization.

On occasions, Luhmann argues that the separation of private and public
law is an extremely reductive way of imagining the relation of law to the
state, which results from common dualist accounts of the state-society
model. At other times, however, he sees in private law a positive medium
which helps both to disencumber the state of unnecessary legal authority,
and to consolidate the autonomy, outside politics, of both legal and eco-
nomic communication. Indeed, he argues that private law makes a highly
important contribution to the differentiation of the political system itself,
and that the existence of a sphere of legal jurisdiction which is not subject
to ‘state authority’ is a central precondition of the ‘democratic constitutional
state’.’®! He therefore stresses the ‘political importance attached to private
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law’, and he argues that the ‘constant reproduction and reactualization’ of
private law is one of the ways of preventing ‘short-circuits’ between non-
political communications and the use of power. This means that decisions
can be made in courts and tribunals of private law which do not require a
mobilization of political resources, and such courts in fact provide ‘a greater
variety of opportunities for action’ than could be ensured by high-level deci-
sions or directives in the political system.'®*

Private law, for Luhmann, thus has the benefit that it makes ‘political
resolution’ of social conflicts unnecessary, and intercepts issues before the
implementation of collectively binding decisions becomes essential. Con-
stitutional democracies depend structurally on private law as a medium
which obviates excessive coupling between power and law, and so facilitates
the self-limitation of the constitutionally self-describing state.'® Private law
therefore contains a series of legal relations which play a key role in enabling
the ‘adequate differentiation of politics and the economy’,'®* and in creat-
ing liberty for the emergence of the state as an autonomous set of specifi-
cally political communications.

Politics and political parties

As we shall discuss more extensively in the next chapter, Luhmann’s ideas
on the constitution, the relation between law and state, on political
economy, on private law, and on the broader conditions of societal plural-
ism constitute a body of insights and arguments which relate in complex
and important ways to the tradition of liberal political thought. Above all,
these reflections offer a perspective which, in practical terms, endorses the
institutional reality of classical liberalism, but which, in theoretical terms,
also calls into question the normative, humanist and general anthropocen-
tric criteria which liberal political theorists commonly utilize. This critical
reconstruction of liberalism is also evident in his view on political parties,
which, in Western Europe at least, were originally the prime bearers of liberal
political initiatives.

As outlined above, Luhmann argues that the deployment of power in the
modern political system is organized around the coding government/opposi-
tion. The development of this coding describes a transformation in the
distribution of power in the political system. Originally, the basic code of
the political system was subject-to-power/not-subject-to-power, and then gov-
ernment/governed.'® Following these basic codings, the access to power or
political office was extremely limited, and the transmission of power was
undertaken by very few people through relatively crude and simplified
processes of power-application (for example, by force, or by basic techniques
of persuasion). This original coding refers to ancient and early modern
political systems, in which the liberty to deploy power or the exclusion from
power depended on the sanction of a monarch or a prince, and was only
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feasible for a small and privileged class. In such ancient political systems,
therefore, the coding of power referred strictly to the holding of office and to
the personal competition for high-ranking offices: that is, those who were
in government were in office and those who were governed were not in
office. The dynamism in the political system could consequently result
only from the exchange of offices between personal rivals, adversaries or
accomplices.

However, following the differentiation of society and the internal differ-
entiation of the political system, the political system has experienced a great
‘expansion of access to politics’.'®® The system first registers this expansion
by dividing itself into legislature and executive, and thus by creating points
of internal complexity to which different issues might be addressed. Ulti-
mately, even the separation of legislature and executive is ‘pushed back into
secondary position’,’¥ and the communication between the subsystems of
politics is increasingly structured around parties — these parties articulate the
themes which have relevance for the political system.'®® It is finally as a party
state, therefore, that the political system acquires the chief institutional
hallmarks of a democracy, that it demonstrates techniques of integration
and inclusion which open political communication to a wider spectrum of
‘popular delegates’,'® and, lastly, that it activates political communications
among the public. In differentiated democratic systems, ‘politics has to be
organized as labour in parties’,'” as parties, campaigning and competing in
elections, are the most effective means by which the political system can
externalize the relation between public and politics. The contemporary
coding of power as government/opposition is thus a reflected description — or
even a ‘second-coding’ or metacoding’*! - of the ‘structure of office’ of the
modern political system.'** As such, it demonstrates how the distribution of
office has altered, and how competition for office has expanded into new
areas of communication. However, this coding does not finally obscure the
fact that the holding of office means that some people are excluded from
power and that some people execute it.

In a political system coded as government/opposition, parties enable the
system to describe, test for itself, and then (where necessary) modify
the options and alternatives which it presents to the public and through
which it includes the public in its communications. Competition between
parties becomes the key medium for understanding and making sense of
political issues, and for generating manageable formulae through which the
political system communicates with its environment. Above all, the coding
government/opposition has the great benefit that it allows the political system
to integrate conflicting or even directly antagonistic options, and so to deploy
highly complex and multifaceted strategies when addressing the environ-
ment. Political systems which form a ‘unitary bloc’” and prohibit inter-party
communication - for example, the Communist Party of the former Soviet
Union - do not possess the same level of adaptability in their reaction to
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the political environment. Such systems are consequently forced either to
suppress public communication, or even to resort to crude uses of vio-
lence,'”® wherever they encounter information and communications which
they cannot process.

As we have explained, the defining strength of the democratic political
system is that it can offer to the public different means for generating con-
sensus, and it can offer various options and alternatives to those whom
it addresses. The scheme government and opposition plays a crucial role
in enabling this to occur." A political system ordered around a binary
opposition between parties can always give an alternative, as opposition, to
the existing government. Only government has ‘political power which
can be applied in the form of law’. Opposition, in contrast, is defined pre-
cisely by the fact that it does not participate in the application of power.
However, the existence of an opposition faction guarantees that the politi-
cal system can sustain long-term reflection on its own possible variety. It
also permits the constant presence of a perspective which indicates that
‘everything could be or could have been done differently’.'”® The shadow-
ing of government by opposition means that the entire political system
possesses great symbolic resources of flexibility and variety, and that mani-
fest resistance to politics or laws can easily be overcome or sidestepped
through the activation of the alternative options for law- and policy-making
which the political system incorporates: that is, through a change of
government.

Expressed in more concrete terms, this means that, since the middle of
the nineteenth century, in modern differentiated societies politics has
tended to organize itself along a binary division of political parties, one of
which (generally) is in government, one of which (generally) is in opposi-
tion, and both of which manifest a boundary communication between
politics and the public."® In democracies, parties produce leaders who either
acquire or do not acquire the favour of the public. Those leaders who do
find favour in the public eye then receive authorization (through elections)
to draft policies in the form of collectively binding decisions, which, once
adjusted to legal forms, ultimately either do or do not obtain the support
of the public. This, in turn, then impacts on whether the leader and the
party, who initiated the policies, will or will not secure further support
from the public, or whether they will be forced to give way to an opposing
party. In this way, parties and the leaders of parties act as concrete points
in the political system at which ‘occurrences’ become manifest, through
which the system can test its overall contingency, demonstrate its own
selective rationality, and so ‘reproduce itself’ under the symbolic formula of
legitimacy.""’

Luhmann stresses that it is a major advantage of political parties that they
contain people, in the role of politicians, and that individual politicians
gain publicity for themselves by campaigning for particular themes and on
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particular mandates. The association of specific themes with individual
people commonly enables the political system to address topics which it
cannot yet fully absorb and which still possess ‘too much complexity’ and
‘too much contingency’ to be processed through its normal decision-
premises.'® The personalization of issues as they are represented by specific
figures in different parties is therefore, so to speak, a filter mechanism,
through which the system initially tries out new options or rehearses its
reactions to new problems. This might, in a practical light, account for the
way in which certain politicians attach their reputation and ambition to
individual questions, only to see these fade from the spotlight, and to find
their own ambitions ruined.'” Whatever their own personal motives,
Luhmann suggests, politicians really only operate in order to expose the
political system to emerging, uncertain or as yet indistinct problems, and to
test and consolidate the vocabulary of the system in its response to these.
The very fact that politicians are persons, and that they personally identify
(and become identified) with single issues, allows the system to change its
response to these issues rapidly and with minimum loss of legitimacy - it
can always ascribe its change of option to some personal deficiency on
the part of the politician. It is for this reason that politicians can so easily
be discredited, and tend to enjoy short careers and to suffer cataclysmic falls
from public grace. These are cases where the system has tried out and
rejected one strategic reaction to new and especially indeterminate political
themes.

Conservatives v. progessives

The binary distinction in the political system between government and oppo-
sition is commonly codified as an opposition between conservative and pro-
gressive, or between left-wing and right-wing policies and parties. The common
opposition of left and right derives, Luhmann argues, from the French
Revolution, where ‘radical representatives of revolutionary principles’
were identified as the left, and ‘moderate, if not restorative tendencies’ were
viewed as the right.? Since the French Revolution, the opposition left/right
has been able to provide a ‘schematic orientation’ for political parties and
voters.?’! The further coding of government/opposition as left-wing/right-wing
or conservative/progressive is thus a useful semantic facility which makes pos-
sible the ‘transformation of themes into decision-making programmes’,?%*
and which allows disparate issues to be selectively addressed under dif-
ferent options within the system. Indeed, the primary function of the
left-wing/right-wing or progressive/conservative coding is to engender
‘self-produced images’ in the political system, which trigger popular com-
munication (especially among ‘the uninterested’), and allow the political
system to test levels of resistance and enthusiasm for given policies or
programmes.?*
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The introduction of new (perhaps reformist, progressive or even left-wing
policies) does not, however, imply that the political system subjects itself to
some kind of far-reaching overhaul or transformation. The implementation
of progressive policies simply means that the political system deploys
options which differ slightly from those which it has most recently
sustained, and that, by so doing, it demonstrates its internal variety. The
underlying implication of Luhmann’s view on parties, and the common
classification of their members as conservative or progressive, is thus that
there is very little difference between them. The main purpose of parties
is to provide ‘extreme simplifications’ in the categorization of political
themes,?® so that resonances for these themes can be obtained in the
public.

Luhmann concludes that parties are essential to the political system as it
operates in modern society. Furthermore, they possess great symbolic impor-
tance in obtaining legitimacy for the whole political system,** and the code
government/opposition is one of the most decisive means of self-reference
and self-legitimization in the political system. However, the implication that
alternative parties are anything more than alternative options which the
system of politics generates for itself crudely misinterprets the internally
self-regulating nature of politics. Parties are not organizational units which
represent radically divergent world-views or radically divergent solutions
to political problems. They may on occasions allow the political system to
entertain the dramatic paradox that it is capable of fundamentally trans-
forming itself, and they even allow the options presented by the system to
take the form of conflicting visions of what is true, good or right. In reality,
though, the function of parties is publicly to thematize issues, to introduce
‘new themes into political communication’,”® to create a binary scheme
according to which political themes can be identified, and, not least, to gen-
erate manifest consensus for one of the options which the political system
entertains.?’” Most significantly, parties are not organs of civil society,?*® and
they do not produce legitimacy for the state by communicating between the
state and civil society. In fact, where they seek to extend politics into civil
society they directly undermine their own function. Their function is simply
to select information for the political system in order to facilitate the making
of collectively binding decisions, and introduce new people into office to
make collectively binding decisions.

Politics, parliament and the paradox of corporate democracy

In all aspects of Luhmann’s sociology treated above, it can be seen that, for
all his attachment to the reality of liberal democracy, he rejects two of the
primary and abiding foundations of liberal and liberal-democratic political
argument. Firstly, he rejects the belief that parliament, conceived as an
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elected legislature of delegates who represent the sovereign or general will
of the people, is the fulcrum of political power and the institutional bedrock
of democracy. Secondly, he dismisses the claim that this legislature sets the
founding conditions (laws) which condition the exercise of political author-
ity, transmit consensus and representation, and constitute the terms of the
overall legitimacy of the political system.

Luhmann, as we have shown, provides numerous accounts of democracy.
He states, first, that democracy resides in the realized differentiation and
plural contingency of the political system; second, that democracy is the
sum of all the complex communications, decisions and self-references of this
political system; third, that democracy develops as the necessary and desir-
able result of the functional differentiation of society as a whole, of the
specification of the political system on the making of decisions, and of
the resultant adequate interdependence of all social systems. Luhmann,
therefore, is quite clearly not an anti-democratic theorist. Indeed, he gives
a detailed characterization of democratic political systems, identifying
certain necessary (or at least probable) preconditions of democratic rule.
These are, first, the internal differentiation of the political system into
politics, administration and the public; second, the formal limiting of the
exercise of power by law; third, the existence of a number of political
parties and other mechanisms for the self-testing of power and the mainte-
nance of options in the political system; fourth, the implementation of
further semantic means (laws of state, constitutions, and so on) by which
the political system stabilizes its internal subsystems against each other, and
protects itself from conflation with other arenas of social communication.

Evidently, therefore, Luhmann views some sort of democracy as the nec-
essary and perhaps even ideal mode of governance in the modern political
system, and in modern society more generally. Indeed, it is not too contro-
versial to identify in his thought an endorsement of a very specific model
of democracy. He supports a model of democracy which restricts political
power through law, which protects the autonomy and independence of leg-
islature and executive, which rejects the theoretical association of welfare
and democracy, which limits direct public participation in political decision-
making, but which identifies the universal societal condition of socio-
economic pluralism as both the foundation and the corollary of the demo-
cratic use of power. On these grounds, Luhmann’s favoured model of democ-
racy might be directly linked to the model of the legal state which was
widespread in the nineteenth century. In the context of more recent debate,
his views show similarities with the neo-liberal political conceptions which
found expression in the anti-welfarist theories of the late 1970s and early
1980s.

At no point, however, does Luhmann suggest that democracy arises from
or necessarily leads to the development of a free-standing legislature, com-
prising delegates appointed by popular election, or that law has primary
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constitutive significance in the establishment of legitimate government.
Indeed, to get to the heart of the institutional fabric of Luhmann’s concept
of democracy, it is necessary to turn away from customary liberal-democra-
tic definitions of the role of the legislature, and to focus on the role played
by the administration in preserving democratic conditions.

In his early works on administrative science, Luhmann sets out a
schematic model of the relation between legislature and executive. This
model, although certainly taking on a more complex form in his later works,
nevertheless remains present throughout all his writings, from the first
to the last. In this model he argues that in modern political systems the
legislature (that is, the elected assembly of parliament) is not substantially
different from any other component of the extended administration (Ver-
waltung) of the political system. The activities of members of parliament
merely constitute one type of ‘administrative work’ among others,?*” and all
types of administrative work have a legislative function. Luhmann thus
argues that the statutory basis of law originates in the administration of the
political system, not (or not exclusively) in the consciously or rationally
articulated debates of parliamentary delegates. He concedes, to be sure, that
law might in part be produced by parliaments; it is not possible or plausi-
ble to deny that parliaments do indeed assemble, that elected deputies of
the people do indeed deliberate and make decisions, and that directives
are then issued from within parliaments which ultimately result in laws.
The production of legislation, however, cannot be limited to the debated
decisions of an elected chamber. Law is the medium in which the entire
political system generalizes and externalizes its decisions insofar as these
are applied to the public, and the legal formalization of political decisions
occurs in all components and departments of the administration.

In contrast to pure parliamentary models of legitimacy and democratic
legislation, therefore, Luhmann identifies the administration as a complex
legislative subsystem of politics, comprising a number of institutions whose
function it is to make decisions within the broad premises or programmes
which they accept from the leadership of political parties (government).
The administration certainly includes parliaments. But it also contains an
endlessly escalating series of other possible legislative organs — ranging, for
example, from cabinet sittings, to executive round-tables, to high-level dis-
cussion groups, to bureaucratic sub-executives, to neo-corporate bargaining
fora, to delegations of organized labour, even to local administrative net-
works, such as councils, regulators and regional executives. All of these posi-
tions have some degree of accountability for transforming policies into a
legally acceptable form, for maintaining the political system at a level of
adequacy to its environment, and for ensuring that the external relation
between politics and its addressees (the public) is smoothly preserved.
Indeed, law itself expressly requires the existence of finely developed admin-
istrative and legislative fora in which its own learning processes and its own
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contribution to the preservation of legitimacy can be activated.?'® To assume
that one single institution, the chamber of elected delegates, might on its
own take responsibility for the infinitely complex task of systemic self-
stabilization is thus, for Luhmann, almost impossibly simplistic. In fact, it
can be inferred from his general pronouncements on politics that elected
legislatures are particularly disabled in their attempts to demonstrate com-
petence in stabilizing and managing the complexity of the political system.
Such legislatures are always obliged to uphold the fiction that they are
directly accountable to groups of agents outside the political system (the
public), and they are always forced to reflect some higher rational, ethical
or human motive to explain their decisions. The administration, however,
is not called upon to defend this fiction, and so it has greater autonomy to
generate laws and test their adequacy.

For this reason, at distinct moments in his intellectual career Luhmann
also emphasizes that he feels great sympathy for corporatist or neo-
corporatist models of governance. He explicitly endorses the ‘organized rep-
resentation of interests’ as an alternative to participatory democracy.”"' In
fact, he directly conceives his triadic differentiation of the political system
in terms which welcome a neo-corporatist reconstruction. In its three-point
differentiated form, he explains, ‘the administration . .. cannot execute its
decisions if organizations, citizens’ initiatives, and the local press do not
help it out’ by communicating acceptance or resistance of its decisions.?!?
Corporate organizations of civil interest thus contribute in important ways
to communications at the juncture between the administration and the
public, and they constitute the ‘broad periphery’ of the state, which ensures
its ‘greater openness’ for ‘neglected themes’.*"

The most obvious virtue of neo-corporate governance is the fact that
the corporate organization of interests allows communication between the
political system and other systems - especially, but not exclusively,
the economy - without necessitating an extensive structural coupling
between them, and without requiring that themes must be transmitted
through all points in the political system. For instance, a farmers’ lobby or
a doctors’ association can organize itself in such a manner that it makes the
political system aware of particular concerns, belonging properly to the eco-
nomic or the medical system, and it can obtain assistance or settlements in
these concerns without triggering the full and direct implementation of
power in their treatment. Sub-executive organizational contact between the
political system and civil delegations thus allows limited communication,
and subsequent conflict-minimization, between these systems. It does not,
however, lead to a fully elaborated structural coupling ‘at the level of central
steering’,™* and it does not raise the threat that the political system might
overburden itself, or that other systems might be unduly colonized and
destabilized by power. In a similar voice to many institutional theorists of
the 1970s, and even to official policies in the Federal Republic of Germany
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at this time,?"® consequently, Luhmann often accentuates the importance of

installing sub-executive decision-making or planning organs in the admin-
istration. Such organs, he suggests, can intercept issues from the public
before these enter the complex process of executive politicization, and
before they tax the time and patience, and overtax the complexity and the
legitimacy, of the entire political system.?'® The great advantage of corpo-
ratist interest-delegation is that issues and antagonisms can be regulated and
decided via private agreements, or at most via legal agreements situated in
the sphere of private law. Such private resolution of conflicts permits greater
freedom and flexibility in response to individual problems, and it tends to
avoid the inflation and resultant distortion of the original questions.

Ostensibly, Luhmann'’s enthusiasm for corporatism relates only to the reg-
ulation of private-legal issues. It contains the caveat that public-legal or
political regulation might become essential where a need for collectively
binding decisions is present, and where social conflicts reveal a fundamen-
tal and insoluble friction between two systems. Nonetheless, his comments
on corporatism and private-legal settlements also obtain significance for his
broader perspective on the relation between politics, law and administra-
tion. Indeed, his commitment to corporatism is not finally restricted to ques-
tions of civil or private interest, but touches on a much more deep-lying
aspect of his approach to law, and to its political origins.

The corporatist aspect of Luhmann’s thinking contains the very impor-
tant implication that the resolution of particular social questions is essen-
tially accomplished as a process of political self-unburdening. In this, social
problems addressed to the political system are channelled towards the points
in the administration which are equipped to address them, and the admin-
istration then forms agreements or rulings concerning these issues in order
to appease those groups affected by them. The agreements formed in the
administration might, for instance, take the shape of collective wage-
settlements, of edicts regulating imports or exports, of measures to protect
certain professional bodies or sectors of the economy, or of guarantees of
conditions of employment or labour.

What this means is that — for Luhmann - the settlement of most social
questions is best accomplished if the political system transports their
point of address to a distinct subsidiary location within its overall systemic
structure. Through this transfer, legislation is not entirely removed from
politics, and it still complies in certain ways with clear political agendas.
Even in private-legal or civil-legal conflict resolution, legislation cannot
contravene the ‘decision-premises’,*’” which the administration acquires
from politics. However, the administration forms a complex of semi-
independent planning units which comply with high-level political
directives, yet which also nonetheless shield the executive from the full
complexity of all the social interests which can, in certain circumstances, be
politicized.
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In these respects, Luhmann'’s work contains a model of governance in
which the political administration, circumscribed by overarching executive
decisions, is given a very high level of legislative latitude, both in its nego-
tiations with civil organizations on civil questions and in its relation to the
executive. In this scheme, however, legislation does not have the power to
prescribe constitutive or binding norms to the executive, and it can only
deploy its own legislative resources of conflict-settlement as a limited subdi-
vision of politics, depending on the overarching directives of executive
power. As in more standard versions of corporate theory, consequently,
Luhmann reconstructs the separation of the powers — the internal differen-
tiation of politics and administration — as a mere differentiation of com-
petence within the structure of the executive itself. This reconstruction
involves a clear expansion in the positive autonomy and influence of legis-
lation, as it sees the preparation of law as a multi-formed process which
allows the political system to secure consensus, and to ensure and transmit
the working legitimacy of the entire political system. Yet this reconstruction
also involves a quite fundamental curtailment of the constitutive political
power of legislation, as legislation cannot here propose founding terms to
government about the conditions and substance of the legitimate use of
authority.

The underlying and most far-reaching implication of Luhmann’s interest
in corporatism, in sum, is that, in keeping with classical theories of corpo-
rate governance, he clearly favours a model of democracy in which the
actual sphere of governmental direction cannot easily become the topic
of legal debates in the political system. This, in other words, is a model of
democracy which suggests that the supreme programmes or orientations
of government should be altered as little and as rarely as possible, and that
rulings should be effected at a point where they have little resonance for
the highest legitimatory resources of the political system. The reason why
the political system needs to avoid making its overall direction and content
a theme of legislation is clearly quite straightforward. It is because the polit-
ical system does not actually (or necessarily) possess an overall direction and
content, and, if it were called upon explicitly to thematize its direction or
character, it would, as a plausible reality of contingency, risk being forced
to disclose its own founding paradox.

Conclusion

On the basis of the interpretations set out above, it might be concluded that
Luhmann’s sociology of politics is primarily a non-prescriptive account of
the processes of political communication in modern society. Indeed, it
might be viewed as a highly ironic riposte both to the many moral and ratio-
nal commonplaces of political theory, and to the many empirical precon-
ditions of political science. The political elements of Luhmann’s sociology
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directly deconstruct the normative, ethical and humanist preconceptions
which usually inform political reflection, and they fundamentally refigure
the institutional features (parties, legislatures, constitutions and so on)
which underscore more widespread models of political reality and legiti-
macy. At the same time, however, though this is perhaps not his main objec-
tive, Luhmann’s political writings do themselves also contain certain
reflections and insights which, taken together, might be viewed as a politi-
cal theory, or even as an ideal-type of the political system. In this respect, in
fact, it is possible to see Luhmann’s writings as setting out a model of the
type of political system which is likely to obtain plausibility for its func-
tions, which is unlikely to assume accountability for tasks which it cannot
accomplish, and which is thus likely to reflect its own contingency in such
a manner as to engender the impression of legitimacy. If not a normative
model, therefore, this at least constitutes a minimal practical definition of
what political systems should and should not do if they wish to operate
effectively, and if they wish to put out consistent motivations for
compliance.

As discussed above, Luhmann’s intimated ideal model of a political system
has much in common with what we normally understand or classify as
‘democracy’. Indeed, it seems quite clear that Luhmann sees democracies as
political systems which are uniquely adjusted to the plural and differenti-
ated reality of modern society, and uniquely equipped to enjoy legitimacy.
Certainly, he is very hostile to political systems which fall short of that
complex and plural type of political reality which is normally viewed as
‘democratic’. At the same time, however, Luhmann’s model of the political
system also contains many elements which are not compatible with liberal-
parliamentary democratic thought, and it includes certain elements which
are more widely associated with corporatist perspectives. These prevent the
straightforward categorization of Luhmann’s political thought as an unre-
served defence of democratic rule or governance.

All Luhmann'’s reflections on democracy are in fact held together by one
straightforward argument. This is, namely, that all the characteristic attrib-
utes of modern democracies are produced by the political system itself, in
order to serve and meet its own functional necessities. Consequently, all the
institutional features which are usually taken to define ‘democracies’ — for
example, the limiting of power by law, the need for legitimacy, the plural
differentiation of the political system, the existence of devices for produc-
ing and testing popular consensus — are in fact merely the characteristics
which a modern political system must necessarily give to itself in order to
fulfil its functions. These features become obligatory as the political system
confronts the expanding external complexity of modern society and seeks
to alleviate for itself its own internal complexity. As will be discussed in the
following chapter, however, in the key question in democratic theory —
namely the question of how law relates to power — Luhmann’s theory is
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positioned outside the standard tradition of democratic thought. In fact, it
marks an assault on the irreducible first principle of modern democratic
argument: namely, that law founds legitimate power, and that legality is (in
one way or another) the basis of legitimacy.
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The Subject of Liberalism

Political and sociological Enlightenment

Introduction

This chapter has a twofold purpose. First, we examine Luhmann’s writings
on politics and law in terms of their contribution to the theoretical devel-
opment of modern sociology and legal and political theory. We shall offer
an account of the conceptual foundations of Luhmann’s thought, and in
this we emphasize the importance of his criticisms of the theoretical assump-
tions concerning politics, law and society that are widely accepted within
contemporary philosophy and sociology. In so doing, we seek to place
Luhmann’s thought within a broad theoretical perspective, and to stimulate
the reflection that his work represents a ground-breaking response to the
mainstream of post-Enlightenment legal and political thought. Second, we
also seek to reconstruct the specific debates which shaped the development
of Luhmann’s theoretical ideas. The reconstructive sections included here
will focus in part on the obvious influences on his work, such as Parsons,
Weber and Arnold Gehlen. However, we shall also discuss his dialogues with
other theorists - for instance, with Kant and Habermas — through which he
cemented his theoretical observations of the social system. In addition, we
shall examine some of the rather less obvious debates in which he engages,
such as, for instance, those with Martin Heidegger and Michel Foucault,
whose work might not obviously or immediately be connected with legal
and political theory.

Luhmann organizes his social theory as a commentary on the most central
and defining problems of modern European and Anglo-American legal and
political thought. Indeed, he makes no secret of the fact that his work is
designed quite specifically as an attempt to undermine and critically to
refigure the central principles of political and legal reflection deriving from
the European Enlightenment. He published the six-volume collection of his
miscellaneous essays under the title Soziologische Aufklirung (Sociological
Enlightenment), and this was also the title both of his inaugural lecture at
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Miinster University and of one of his most theoretically influential essays.
More generally, as we shall discuss, Luhmann usually develops his theories
around the store of theoretical terms which have become established cur-
rency through the discourses of the Enlightenment — but he employs these
terms to develop political conclusions which differ very greatly from, and
which in fact intentionally subvert, those set out in the more widespread
lines of post-Enlightenment reflection. The overarching rubric of sociologi-
cal Enlightenment might thus be taken as a programmatic announcement
that his work intends to fuse the perspectives of sociology and Enlighten-
ment, and indeed that Luhmann views his own work, even in its entirety,
both as commenting on the Enlightenment and as altering its founding
premises.

Luhmann’s decision to centre his theory on a sociological reconstruction
of the legacy of the Enlightenment obviously contains an element of intel-
lectual strategy, and it manifestly reflects an intention to place his work at
the very heart of the key theoretical debates in modern philosophy, sociol-
ogy and political theory. From Nietzsche to Derrida, all the most influential
philosophical views have, in one way or another, defined themselves as part
of a continuing critique of the universalist, normative and rationalist pro-
grammes of the Enlightenment. From Weber to Habermas, all the most far-
reaching perspectives in modern sociology and political theory also revolve
around a critique or theoretical transformation of the socio-ethical and
explanatory principles of the Enlightenment. Before Luhmann, for instance,
Weber famously argued that the processes of rationalization and demystifi-
cation associated with the Enlightenment (or with capitalism) have not pro-
duced the emancipation which they promised, but have led to a widespread
experience of depersonalization, to a perceived loss of substance, and ulti-
mately to new forms of socio-political coercion. Weber, therefore, attempts
a critical reprocessing of the rationality of the Enlightenment in an attempt
to overcome the false and formal modes of rationality which, he alleges, it
has generated. Likewise, Theodor Adorno and Max Horkheimer, and later
Foucault, all take as their point of departure the conviction that the ratio-
nal and taxonomic organization of knowledge in the Enlightenment has
betrayed the interests of human liberation which it first claimed to serve.
They therefore, in different ways, seek to reclaim the Enlightenment from
its formal-rationalist proponents. More recently, Habermas has also pro-
posed a renewal of the ‘project of Enlightenment’ under the aspect of
communicative, dialogical rationality, which he opposes to the technical or
monological rationality of scientific reason.' More recently still, Ulrich Beck
has developed his sociology as a means of elucidating the possibility of new
forms of social and political reflexivity which the first Enlightenment - or,
in Beck’s own terms, the first modernity — has suppressed.”

Even on the basis of this quick sketch one can infer that Luhmann is quite
clear about the centrality and weight, in sociology, philosophy and political
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theory, of the debates in which he engages in defining his own work as
sociological Enlightenment. Indeed, in entering these debates, as will be
seen, he makes a strong (though implicit) claim for the conceptual core of
his sociology. This claim is, no less, that his own worKk is a (if not the) defin-
ing perspective in post-Enlightenment political thought, that it both exposes
the fallacies and resurrects the miscarried potentials of the Enlightenment,
and that his work accomplishes a reconstruction of the Enlightenment more
effectively than those who came before him and those with whom he
engages in debate. It is against this claim that it is perhaps most appropriate
to comment on and judge his work, and that the full importance of his per-
spective can be critically assessed.

An Enlightenment of society or an Enlightenment of people

Underpinning Luhmann’s strategy of sociological Enlightenment is a far-
reaching change of paradigm, which is most especially aimed at the anthro-
pocentric assumptions of the first Enlightenment. Luhmann makes it clear
that he shares many preconditions associated with the processes of ratio-
nalization and self-reflexive elucidation that characterized the first Enlight-
enment. Like the first Enlightenment, his sociology is committed to
explaining human evolution, and to reflecting (and affirming) the develop-
ment of society away from static, religious and traditional conceptions of
its own essence and necessary structure towards a condition in which it can
freely provide positive terms for its own internal justification. Moreover,
Luhmann clearly shares with the first Enlightenment a hostility to meta-
physics, and above all a rejection of all suggestions that the universe is dom-
inated by a once-and-for-all founding order, existing independently of the
local or passing events of social reality. In fact, his argument that in modern
society the formation of meaning and the construction of concepts of valid-
ity are entirely positive, and are not bound by definite structure, is clearly
intended to demonstrate that all metaphysical fictions of a founding essence
in society must be rejected. In this regard, Luhmann might be placed on
a direct continuum with the original advocacy of human autonomy and
self-determination found in the Enlightenment. Each particular system of
communication, he indicates, possesses its own internal mechanism of self-
validation and self-explanation, and cannot be held to account by standards
of rationality which they have not themselves generated. On these grounds,
therefore, it is clear that Luhmann’s particular interest is directed towards
the key Enlightenment concept of rationality. It is also quite clear that he,
like thinkers in the tradition of Enlightenment theory, is committed to
accounting for the function of rationality in modern society, and for the
ways in which rationality determines the shape of modern society and frees
it from immutable structural principles.

Despite this, however, Luhmann also underlines the apparently paradox-
ical nature of his coupling of sociology and Enlightenment, and so places
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himself against the objectives of the first Enlightenment. Enlightenment
and sociology, he explains, belong to distinct historical epochs, and they
are separated by a fundamental change in theoretical outlook. Indeed, the
linkage of sociology and Enlightenment in political and legal thought is
especially problematic, as the early history of sociology was marked by a
fundamental rejection of normative or foundational accounts of political
order, and it incorporated a move towards non-evaluative interpretations of
the political system which sought to elucidate only how this system factu-
ally generated motivations for compliance and obedience. In Luhmann'’s
account, therefore, Enlightenment is the original ‘endeavour to construe
human conditions in new ways through the use of reason, free from all con-
nections with tradition and prejudice’. Sociology, by contrast, ‘looks for a
hold less in immutable laws of universal-human reason than in ascertain-
able facts and the social conditions of behaviour’.? This juxtaposition pro-
vides the key for understanding the aims of Luhmann’s methodological and
political reconstruction of Enlightenment. Although Enlightenment, he
concedes, has its own claim to validity in its original attempt to rationalize
and clarify social conditions, it is invariably flawed because it associates
rationalization and clarification with a specific operation of individual
human beings, conceived as atomized and morally empowered social agents,
all of whom are in possession of like intellectual faculties.* From a socio-
logical view, therefore, Enlightenment invariably misunderstands both
rationality itself and the processes of rationalization in modern society, for
it incorrectly identifies the origin of rationality by locating it in the facul-
ties of the human mind, to which, extrapolating from all factual social
process, it imputes the power to establish binding theoretical insights and
truths.

Social and political theory in the wake of the Enlightenment, for
Luhmann, is obsessively preoccupied with questions relating to the ‘essence
(the nature) of the human being’, and it consequently lacks the means
which might enable it to comprehend ‘the social as such’,® unless it is
deduced in some essential way from human attributes. For these reasons,
from a sociological perspective, the Enlightenment only ever offers the most
reductive and inadequate account of social events and transformations, and
it is incapable of grasping the plural, simultaneous and multi-causal char-
acter of social development. As we have discussed above, the rationality
which triggers social change, even that which brings social improvement, is
not — for Luhmann - the reflexive rationality of concrete people, but the
internal rationalization of systems, as they reduce and develop complexity
in the process of their self-stabilization. It is for this reason, therefore, that,
in Luhmann’s account, Enlightenment needs sociology: that Enlightenment
needs to be a sociological Enlightenment. Sociology, in Luhmann’s view, cat-
egorically denies that ‘the individual human being can, by reflecting on his
or her own rationality, find things common to all people, obtain consensus
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or even truth’.® It consequently corrects the naivety and simplicity of the
Enlightenment, and is uniquely able to account for the occurrences of soci-
etal evolution without necessarily ascribing these to personalized causes
in human character or reason. Underlying Luhmann’s proposed fusion of
Enlightenment and sociology is, therefore, an attempt to refract our view
of society and its systems through a multi-paradigmatic methodology which
is capable of accepting a number of quite different types of rationality and
social causality, and which shifts the explanation of society away from its
normative focus on human endowments.

Nonetheless, Luhmann still argues that sociology and Enlightenment
are not finally ‘heterogeneous, incomparable or incompatible attitudes
of mind’.” On the contrary, he maintains that the most fundamental role of
sociology is to clarify the original insights of the Enlightenment, to refine
the methodological means by which these are obtained, and so to integrate
these insights into a perspective on society which fundamentally differs
from the mono-centric outlook of classical Enlightenment theory.® Sociol-
ogy can accomplish this, however, only if it examines the facts of social
development and evolution under the aspect of ‘latent functions’,’ not as
rationally ordained processes originating from some manifest human cause.
Luhmann thus proposes a fusion of sociology and Enlightenment in the
form of a functional analysis of the role of rationality; this method relin-
quishes rationalized or external ‘laws of causality’ as the hypothetical basis
of inquiry, it scrutinizes social developments and realities as components
in the overarching evolution and self-rationalization of function systems,
and it is willing to acknowledge extreme diversity in the accounts which
function systems provide for themselves of their own rationality and
legitimacy."

Unlike other critics of the Enlightenment, Luhmann’s sociological correc-
tion of Enlightenment philosophy is not guided, in the style of Weber or
Adorno, by some sense that the Enlightenment has betrayed or devalued the
conditions of true humanity (this, for Luhmann, would merely be Enlight-
enment by other means). In fact, he argues simply that the deficiency of the
Enlightenment is that it cannot effectively interpret the processes of social
transformation which it describes (and advocates), and that it cannot plausi-
bly account for the emerging forms of rationality and social autonomy which
it counts as its own. This, he states, is because the Enlightenment conceives
of rationality and rationalization as human properties and human processes.
The key theoretical weakness of the Enlightenment, he argues, resides in its
claim that people, not systems, are at the origin of social evolution. In reality,
however, it is systems themselves, not integral people, which actually stimu-
late and perpetuate the processes of societal rationalization: systems, conse-
quently, are the genuine ‘medium of Enlightenment’.""

Luhmann’s method of sociological Enlightenment might consequently

be defined as an observation, in an attitude of ‘critical reflexivity’,'* of
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the processes of rationalization and evolution which characterize modern
society. This method, like the first Enlightenment, acknowledges that there
are certain characteristics (that is, increasing complexity, increasing ratio-
nality, functional differentiation, increasing autonomy, legal positivization)
which mark modern society out against earlier historical eras. Indeed, in his
insistence on rational differentiation and plural autonomy as the only ade-
quate conditions of modern society, Luhmann’s thought is clearly pledged
to the Enlightenment, and to the social reality envisioned by the Enlight-
enment; Luhmann, quite evidently, has no sympathy at all for obviously
pre-Enlightenment modes of rigidly structured organized social organiza-
tion. At the same time, however, the sociological Enlightenment is expressly
sociological in that it rejects all explanations of the complex reality of
modern society which link the emergence of social systems to simple causes
or simple modes of rationality, which are in some way outside the systems
of society in which evolution occurs.”® Most especially, the postulation of
human reason as a fixed standard which can be invariably held against the
complex and changing realities in which social change takes place, and by
which social evolution can be measured and organized, is, in Luhmann’s
account, a desperately reductive analysis of social development which
manages to make sense of the world only by positing the most crudely
abstracted, mono-rational schemes of causality.

As an alternative to such approaches, Luhmann develops a model of obser-
vation which integrates all systems of society, and which avoids judging and
explaining transformations in these systems by unchanging or essentialist
criteria. He interprets the developmental patterns of social systems not as
the results of determinable external causes — but simply as manifestations
of the general necessity for the ‘reduction of complexity’, which, in differ-
ent ways, is internal to all systems.'* The necessity of reducing complexity,
he argues, affects the formation and the rationalization of every system:
indeed, a system is rational insofar as it effectively reduces complexity.
However, this is not a necessity which can be schematized as a determinate
sequence of scientifically demonstrable or normatively enshrined causality;
rather, the reduction of complexity is a necessity about which no universal
pronouncement can be made, and which assumes highly variable forms
depending on the particular social system in which it occurs.

For Luhmann, in short, the only meaningful form of rationality is ‘system-
rationality’. He views rationality as a process of reflection situated outside
the individual human being, and, therefore, not limited to particular
‘structures of experience-processing’.’> Rationality is the operative self-
organization of a system in its autonomous contingency and complexity.
‘A system acts rationally’, Luhmann explains, ‘to the extent that it can
absorb complexity and can solve the internal problems thrown up by
this . .. to the extent that in an extremely complex world it can preserve a
higher, more intelligible world, which excludes other possibilities.’*®
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Rationality, conceived in this way, is not a specific human property,
located in one consciousness or in the dialogical interstice between one
person’s consciousness and that of another person. Certainly, it is not an
endowment which might allow particular people to acquire immutable
insights into necessary social conditions — it cannot be stabilized against
factual reality in exemplary theoretical postulates or criteria. Instead, ratio-
nality is simply the internal reality of an effectively functioning social
system. A system obtains and enacts its rationality insofar as it fulfils
its functions of self-stabilization, complexity-reduction and complexity-
maintenance. Rationality and practical reality, consequently, are always
functionally identical in the self-processing operations of a social system.
Systemic rationality is not manifest in a fixed and invariably demonstrable
series of postulates or norms: it is simply that evolving reality of an opera-
tive social system, and it is always already realized — ‘as an occurrence’ — at
each moment in the system’s self-perpetuation.’’

Sociological Enlightenment, therefore, is always conceived as something very
different from a human Enlightenment. It renounces all preconditions con-
cerning the ‘common possession of reason and the foreseeable purposes
of humanity’.'® Indeed, Luhmann claims that ‘classical conceptions of cor-
rectness and rationality of individual decisions’ are wholly inadequate to
the functional complexity of modern society, and in fact they place apriori
limits on society’s potential for complexity.' Such conceptions, he suggests,
should be expanded to include a ‘concept of system rationality’.*® ‘Ratio-
nality in the world’, he concludes, can only be ‘stimulated by the con-
struction and stabilization of more encompassing, more complex systems’.?!

It is worth repeating, however, that Luhmann’s paradigm does not
abandon the theoretical plan behind the Enlightenment. In stressing the
need for multi-rational and multi-perspective approaches to social reality,
Luhmann does not finally abdicate the belief of the Enlightenment that
reason is a dynamically transformative force in the emergence of modern
society, creating conditions of greater independence and self-reliance. The
task of sociological Enlightenment, he states, is truly to account for the great
plurality and diversity of the rationalizing processes in society, and so to
recognize the ‘conditions and chances of a real Enlightenment’: not a cau-
sally or morally reduced Enlightenment.?” Indeed, as we shall consider more
extensively below, one key theoretical implication of Luhmann’s sociologi-
cal Enlightenment is that the first Enlightenment, which focused on single
aspects of human reason and human autonomy, is not actually Enlighten-
ment at all. By separating out human reason from the events of social evo-
lution, and so imagining that reason can act as a universal theoretical gauge
and cause of such evolution, the rationalist Enlightenment, on which
modern humanism is based, is in fact still metaphysics. The rational Enlight-
enment, he implies, fails to understand social modernity because it clings
to a counter-intuitive image of a society centred on, and interpretable by,



136 Niklas Luhmann’s Theory of Politics and Law

simple monadic forms of reason — in short, because it reconstructs onto-
logical metaphysics as ‘metaphysics of consciousness’ or a ‘metaphysics of
reason’, and it believes simply that it is sufficient ‘to use one’s own reason’
in order to ‘find true being’.?* This inevitably results in a simplification of
social complexity and of the ‘unlimited possibility’ of modern social
reality.?* Such Enlightenment in fact merely reproduces those same meta-
physical assumptions which it criticizes, and it crudely replicates essential-
ist metaphysical arguments that the universe is organized in accordance
with some underlying plan, some regulatory structure, or some original
founding principles.

For Luhmann, therefore, the imputation of rational, causal or moral
criteria standing independent of all social reality is in fact only the most
rudimentary, underdeveloped expression of Enlightenment. Genuinely post-
metaphysical Enlightenment, in contrast, would be prepared to accept the
complex and changing forms of reason, and it would reflect on the extent
to which the processes of social evolution follow extremely variable and fluc-
tuating rational imperatives. Above all, real (sociological) Enlightenment nec-
essarily rejects the quasi-metaphysical fictions that the social world has an
essential structure and that this can somehow be causally divined in the
medium of human rationality, or morally prescribed in the medium of
human law.

In his reflections on sociology and Enlightenment, to summarize and con-
clude, Luhmann places himself on common ground with the first Enlight-
enment, as he too attempts to interpret the reality of rational society outside
traditional or inherited metaphysical constructs. However, in his concep-
tion, this reality cannot be adequately observed through the prism of a
concept of reason, defined as the attribute or possession of human beings.
In fact, at the heart of Luhmann’s critique of Enlightenment is the convic-
tion that the human being itself is just one more metaphysical construct
which conveniently (but rather foolishly) imagines the entire evolving
complexity of the social world as revolving around the fixed intellectual
faculties of individual persons. Real Enlightenment must, in any case,
always both accept and fundamentally contradict the premises of the first
Enlightenment.

Legal autonomy, enlightenment and liberalism

After rationality itself, perhaps the central term in political reflection emerg-
ing from the Enlightenment is autonomy, and it is in the consideration of
this term that Luhmann’s perspective on the political achievements of the
Enlightenment becomes most apparent. In the discourses of the Enlighten-
ment, autonomy means human self-legislation: strictly, it means the capac-
ity of rational human beings to determine and validate their actions by laws which
are not derived from any source outside human reason. It is therefore opposed
to heteronomy, which means the determination of human action by laws derived
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from one or more distinct external sources (for example, natural instinct, coer-
cive political tradition, metaphysical and theological ethics). In very general
terms, the Enlightenment might be viewed as a period of history which seeks
to provide conceptual models for overcoming the legacy of metaphysics and
theology in modern thought and action, and for accounting for the human
person, equipped with universal rational faculties, as the irreducible origin
of human justification, in both politics and ethics. Autonomy and the cri-
tique of heteronomy are, therefore, the key categories in this quest of Enlight-
enment; autonomy is the term under which the human being divests itself
of all obligation to the independent influences of nature, illegitimate power,
metaphysics and religion, and under which human reason, and human
being itself, are conceived essentially as independent legislatory functions.

The Enlightenment theory of necessary human autonomy obtains its
clearest exposition in the works of Immanuel Kant, who might in many
respects be viewed both as Luhmann’s chief antecedent and as his chief
adversary in the history of European political thought. On a purely episte-
mological level, it is possible to discern various ways in which Luhmann is
very strongly indebted to Kant, and defines his own thought in relation to
Kantian paradigms. First, his argument that systems create meanings by pro-
ducing a series of orientations, which are virtually detached from factual or
local reality, might easily be seen to build on Kant’s original doctrine of tran-
scendental reason, and most particularly on the epistemological tenets of
neo-Kantian philosophy, which dominated German university philosophy
around 1900. In this respect, Luhmann’s general argument that systems
have the function of time-binding,* that they formally stabilize their own
communications against the complex temporal reality outside them, is
derived in part from the neo-Kantian conception of value systems as nor-
mative realms which are not directly derived from historical factuality.
Second, more specifically, Luhmann’s formal-rational model for conceiving
of legal validity, opposed to all historicist or traditionally ius-natural (natural
law) models for explaining law’s origin, can also be traced to Kant'’s initial
perspective on law. Indeed, Luhmann'’s interpretation of law as a realm of
‘pure meanings’, or of positive yet counterfactual norms, which obtain valid-
ity by virtue of their closure against non-legal facts and experiences, directly
links Luhmann, as we have seen, with the neo-Kantian tradition of legal
positivism.?® Like Kelsen before him, in fact, Luhmann’s legal thought is
most especially indebted to Hans Vaihinger’s brand of neo-Kantian philos-
ophy, which argues that cognitive and legal systems only obtain validity on
the basis of hypothetical, or even paradoxical, presuppositions,” and they
cannot be conflated with ontological forms of reference. Luhmann’s exclu-
sion of material or particular experience from the systemic formation of
meaning can thus, in general terms, be traced to a distant origin in Kant’s
model of transcendental reason, and he draws quite clearly on important
positions in the neo-Kantian tradition.
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However, in certain other respects, Luhmann also structures his theory
(especially in its implications for politics, and the politics of humanism)
around a fundamental correction and repudiation of Kant’s philosophy. On
an epistemological level, first, Luhmann places himself directly against Kant,
as he obviously differs from Kant in claiming that meaning and validity
cannot derive exclusively from the functions of one human consciousness;
they result rather from the recursive references and communications
which form transpersonal social systems.”® Yet more importantly, however,
Luhmann also rejects the humanist foundations of Kant’s ethical, legal and
political arguments, arguing that human reason cannot ascribe to itself the
autonomous capacity to define the norms by which human behaviour (indi-
vidual or collective) might be obligated.” Social norms, he claims, in fact
emerge independently of all human foundations of reason and prescription,
and they are largely indifferent to human cognitive and moral processes. In
his rejection of Kant’s politics and ethics, therefore, Luhmann’s attention
focuses directly on the concept of autonomy, and he strikes at the heart of
Kant’s entire philosophy, which (broadly reconstructed) can be viewed as an
attempt to explain the terms of human autonomy, and to define autonomy
as the necessary precondition of right action, right order, and indeed of all
human validity.

For Kant, autonomy refers to a condition of personal, rational self-
legislation. As reflexive agents endowed with faculties of practical reason, he
argues, all individual people are oriented toward a condition of maximum
autonomy: they are able to deduce binding conditions for justifying their own
actions, and so to account for their actions without any external additions
(for example, reference to theological or metaphysical preconditions). Where
their faculties of reason are adequately deployed, human beings may (at least
potentially) obtain a condition of individual moral freedom, and also a
condition of collective political independence, in which people exercise
reason in order legally to define those political obligations which can be con-
sidered universally necessary, justifiable and, therefore, legitimate.

In enunciating these views, Kant, it might be argued, sets out the culmi-
nating principles of the political Enlightenment. For Kant, rational human
autonomy and political legitimacy are very closely related concepts. The form
and content of valid political authority result from the prescription of uni-
versally valid rational principles (laws), and political authority forfeits its
legitimacy wherever it deviates from such laws. Political legitimacy, in short,
is the objective form of rational human autonomy, and the power of the
political system becomes legitimate where it represents the rationally real-
ized autonomy of the human subject — where it is premised neither in purely
private, traditional or natural interests or instincts, nor in some trans-
cendent source of authority. The legitimate political order represents the
autonomy of the human subject because it enacts prior laws which are
rationally deduced by this subject, and whose universal applicability can
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be rationally affirmed by this subject. As a consequence, Kant argues that
political legitimacy is only secured in the positive form of the legal state
(Rechtsstaat).®® In the legal state, power becomes legitimate because it is
always constituted by and subject to the control of law: because it is con-
stituted by and subject to the rationally deduced and universally binding
norms of autonomous human practical reason. The legal state is, therefore,
the concrete corollary of the legal subject. The legal state comes into being
only because it recognizes its citizens as bearers of inviolable rights and enti-
tlements, because it acknowledges the status of all citizens as addressees of
law, and - in the fundamental, Kantian sense of the legal subject — because
it represents and complies with the stipulations (laws) of the adequately rea-
soning and autonomous human subject. Underlying the Kantian Enlight-
enment is thus always the argument that legality is prior to, and constitutive
of, legitimacy.

At the heart of Kant’s moral and political conceptions of autonomy is also
an argument about the essential structure of the human being itself. Quite
simply, Kant argues that the human being only fully realizes its qualities as
a human being if it rationally obtains the condition of moral autonomy: if,
as a legal subject, it can regulate its actions by universally binding reflected
principles. Consequently, he also implies that the collective condition of
human beings (their political organization) only becomes adequately human
if it obtains the condition of autonomy: if, as a legal state, it can regulate
itself in accordance with immutable principles of reason. Legitimacy in pol-
itics thus emerges only as the outcome of the legislative functions of human
reason, and such legitimacy is always transparent to the emergence of the
human being as a rationally self-legislating (autonomous) agent. This
association between the rationally self-legislating autonomy of the ideal
person and the public legitimacy of the state remains perhaps the core con-
ception of post-Enlightenment political theory. Even in contemporary
political debate, the most influential orthodoxies, for instance the works of
Habermas and Rawls, are in many ways little more than contextualized
reiterations of the original Kantian insight into the founding principles of
rational autonomy and the legal subject.*

On a socio-historical level, Kant, like other major thinkers of the Enlight-
enment, sought to found political power in the human capacity for ratio-
nal autonomy because he hoped to establish political order itself as a
free-standing and autonomous arena of administration and representation,
distinct both from the private interests of a person or of a dynastic family,
and free of ecclesiastical influence — because, in short, he wished to define
the state itself as a legal person, subject to its own laws, with clearly cir-
cumscribed authorizations and limits. The legal subject thus served as part
of a strategy for disconnecting the body politic from modes of obligation
which were not covered by rationally determinable right, and for rendering
the state accountable to abstractly sanctioned norms. This sociological
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dimension to the concept of autonomy was manifest in all the major
processes of political upheaval and reorganization arising from the long
Enlightenment period — from the early reinforcement of parliament in
Britain, to the French Revolution, to the Prussian and Austrian reforms
of the early nineteenth century. All of these transformations were to no
small degree driven by an attempt to differentiate governmental power
from private or inherited prerogatives, and so to define the state as an
autonomously representative and responsible unit. It is worth bearing in
mind, as background to Luhmann'’s thought, that the realization of the legal
state in Germany was an extremely fitful and inconclusive process, and that
the concept of the legal subject underwent a series of political attenuations
through the nineteenth century. In the positivist line of legal and political
thought which became the backbone of German political doctrine in this
period, the model of the legal subject was eventually conceived as little more
than a formal device for counteracting full dynastic control of the political
order, and for imposing minimal norms of legal formality and procedural
compliance on the state.* This positivist model of the legal subject, differed
from the initial Kantian conception of the legal subject, in that it made
only modest claims for the power of legally reasoning people to determine
fundamentally the content of policies and laws. Political theory in post-
Enlightenment Germany thus ultimately settled for a very restricted model
of the legal state, and for a very reduced conception of the legal subject.
Nonetheless, despite the peculiarities of the legal-state tradition in Germany,
it is still fair to say that, apart from its purely theoretical implications, the
theory of the autonomous legal subject always originally envisaged a limi-
tation of the arbitrary power of the state, and a transfer of authority away
from traditional and non-accountable monopolies of political violence.
Likewise, it can also be argued that the Enlightenment concepts of human
autonomy and legal subjectivity were central to the processes of democra-
tization and constitutionalization which emerged in the medium-term wake
of the Enlightenment. Most importantly, these concepts also contributed to
the consolidation of liberalism as an influential political creed which directly
endeavoured to establish the state as a legally regulated set of autonomous
functions. Liberalism, at least in its more widespread manifestations, ini-
tially took its lead from the conception of the inviolable rational human
being, which, possessing rights of freedom, dignity and self-legislation,
could place limits on the extent to which the state may exceed its
autonomous, rational and functional roles.

Against the background of these issues, in sum, it can be concluded that
behind the political and theoretical changes associated with the Enlighten-
ment there occurs an epochal shift in the concept of the human role in the
world. Through this shift, the formal concept of the rationally autonomous
human being (the legal subject) is separated out from traditional or meta-
physical associations, and transformed into the source of political order and
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political legitimacy. The legitimacy of the political apparatus then becomes
(at least in principle) dependent on the extent to which, viewed itself as an
autonomous apparatus, it represents the human being, with its newly for-
mulated entitlements of freedom and autonomy. The political Enlighten-
ment, culminating in the model of the autonomous legal subject and the
autonomous legal state, is, therefore, always a human Enlightenment, or a
quite explicitly anthropocentric Enlightenment. This Enlightenment has its
origin in the definition of the rational human being as a quintessentially
legislative creature whose innate legislative faculties are the sole origin of
the legitimacy of the political system.

In common with the Kantian Enlightenment, Luhmann also argues that
the evolution of modern society, especially in its political functions, tends
to be marked by an increment of autonomy. What defines the modern
political system, he claims, is that it is liberated from all structural determi-
nation, and that it obtains maximum autonomy in the exercise of its func-
tions. ‘With increasing differentiation,” Luhmann explains, ‘the autonomy
of the system increases’. In ‘the domain of politics’ this increase in auton-
omy ‘means that the political system can regulate only itself and can only
through self-regulation react to environmental problems’.*® Politics thus
develops ‘a strongly abstracted systemic structure’ which is ‘specialized on
one particular function’” which has ‘no parallels anywhere else in society’.**

Like the classical theorists of the Enlightenment, therefore, Luhmann
directly identifies autonomy, and especially autonomy in politics, as a quality
through which modern society distinguishes itself from pre- or early-modern
society.* Societies whose political systems cannot establish their own inter-
nal autonomy in relation to other systems, or which tend to conflate the
sources of their legitimacy with other systems, clearly suffer from deficits
of rationality and legitimacy, and they consequently fall behind the level of
differentiation which characterizes modern societies. Luhmann thus even
goes as far as to imply, like theorists of the first Enlightenment, that ratio-
nal autonomy in politics is the precondition of societal liberty.

However, it is clear in this that Luhmann’s notion of autonomy
differs quite fundamentally from that employed within mainstream post-
Enlightenment political thought, and that he positions himself in a complex
and highly ambiguous manner towards the political principles of the
Enlightenment. Most importantly, he rejects the conception of political
autonomy or social autonomy as conditions which reflect a specific eman-
cipation of the human being, or which represent a condition in which
human beings successfully legislate the terms of their own political or social
liberty. The autonomy which characterizes modern society is, in fact, not
the autonomy of human beings at all, but the autonomy of systems them-
selves. The autonomy of the political system does not arise from the ability
of one subject or several subjects to deduce universal laws, to which social
systems owe obedience, and which then free the political system from
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extraneous obligations. Systems do not become autonomous because those
whose actions are relevant to them prescribe or reflect terms to validate their
autonomy, or because they engender formal criteria by which to validate
their own operations. On the contrary, Luhmann sees autonomy simply as
the contingent prerequisite of a functioning social system. Systems, he
claims, become autonomous as they accept (or find paradoxical ways of
obscuring) their own contingency, as they acknowledge (or paradoxically
obscure the fact) that they cannot be effectively guided by externally
deduced motives, and as they consequently create and communicate their
own reality as plausibly contingent meaning. The conditions of autonomy
in modern politics thus reflect a social system’s own experience of its own
self-legislation: they do not reflect any personal or human experience of
freedom from political coercion or heteronomy. Autonomy has no exter-
nally determinable content. It is merely the form in which a social system
effectively organizes its own contingency, and manages its own operations
by its own internal laws. Above all, Luhmann does not see autonomy as a
state in or through which individual agents realize any type of primary
anthropological essence. The autonomous reality of the social systems of
modern society is absolutely contingent, and it cannot be causally reduced
to any essential foundation.

This anti-humanist and anti-normative concept of autonomy has clear
political implications which are directly relevant to Luhmann’s under-
standing of legitimacy. Like thinkers in the main tradition of Enlightenment
theory, he argues that it is characteristic of modern political orders that they
positively underwrite the terms and criteria of their own legitimacy. ‘Now
that the sources of legitimacy outside the political system can no longer be
presupposed,” he states, ‘the system must produce its own legitimacy’.*® Like
rationality and autonomy, therefore, Luhmann also views the positive
construction of legitimacy as an inalienable feature of modern enlightened
society; indeed, he too sees the legitimacy of a political system as a clear indi-
cator of the level of autonomy and rationality which it has reached. A system
operates effectively, he explains, where it consistently and plausibly ratio-
nalizes itself, and so plausibly and consistently determines and reflects the
sequences necessary for its own autonomous operations. In complying with
its own self-generated rationality, in short, a system secures its own auto-
nomy, and it thereby demonstrates, de facto, that it possesses legitimacy.

Like the mainstream Enlightenment, therefore, Luhmann claims that
rationality, autonomy and legitimacy are very closely correlated terms:
that rationality is the source and measure of autonomy, and that rational-
ity and autonomy together are the source and measure of legitimacy in a
social system — especially in the political system. At the same time, however,
by reconstructing rationality here as ‘system rationality’, Luhmann also
disavows all commonly held views on legitimacy, and he subverts the
meanings usually imputed to rationality, autonomy and legitimacy. The
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legitimacy of the modern political system, he states, clearly does not hinge
on its moral integration and representation of human beings, or of any qual-
ities of autonomy and rationality which these might possess. Legitimacy in
the political system is not (or not in any primary way) derived from people,
and it is certainly not based on reflexive prescriptions of universal-rational
norms.”” The qualities of rationality, autonomy and legitimacy in politics
in fact appear only as variables in the momentary self-reproduction of the
political system, as it makes plausible and persuasive decisions about
the information which it encounters from its environment.

Most importantly, in consequence, Luhmann’s sociology of politics
obtains its greatest political-philosophical significance by breaking with the
claim, central to the Enlightenment, that the rationality, the autonomy and
the legitimacy of the political system are determined by prior laws, and by
arguing that these conditions cannot explain themselves as substantively
universalizable legal facts. The systemic attributes of rationality, autonomy
and legitimacy certainly require law, and they most definitely preserve them-
selves through their positive interdependence with law in the legal system.
Indeed, as we have seen, Luhmann is quite clear that the positivization of
legality is an essential component in the dynamic process through which
social systems engender their autonomy, and that law is indispensable to
politics as a medium for transmitting power as legitimate power. Legitimacy,
thus, cannot exist entirely without legality. He argues, nonetheless, that
rationality, autonomy and legitimacy do not have their constitutive origin
in prior legal norms or prior legislative faculties, and that law does not
(and indeed cannot) provide constant terms to judge the existence or
validity of these qualities. Rationality, legitimacy and autonomy are thus,
for Luhmann, fundamentally detached from their customary post-
Enlightenment association with the legal subject or with legislative concep-
tions of reason: they are qualities which develop independently of individ-
ual legislative subjects, and any attempt to make these realities contingent
on the prescriptions of human subjects in fact directly undermines them.
In his analysis of the rationality of politics, consequently, Luhmann cuts
away the most fundamental conceptual pillar of modern political philoso-
phy - the legal subject itself.

The Enlightenment, liberalism, and the critique of metaphysics

In these issues, however, rather than following Habermas in viewing
Luhmann as a simple critic of the rational-legislative aspects of the project
of the Enlightenment,® it is perhaps more accurate to see his work as an
endeavour positively to refigure and even rescue the founding theories of
political legitimacy, autonomy and rationality as they are conceived in the
Enlightenment. Perhaps the best way to approach this idea is by looking at
the critique of metaphysics in the Enlightenment, and at the significance of
this critique for Luhmann'’s work.
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As stated above, the Kantian Enlightenment revolves around a rejection
of classical metaphysics and theological ius-naturalism, around an attempt
to place human reason and human freedom on independent grounds, and
consequently around an endeavour to determine the conditions of political
legitimacy without recourse to non-rational (traditional or metaphysical)
additions. This is why Kant’s critique of metaphysics is centred on the
concept of autonomy. This term is the category under which Kant explains
the conditions of human existence after metaphysics, or at least on the
basis of an anthropocentric reconstruction of metaphysics, through which
human reason alone independently regulates the terms which govern the
extent of its practical and cognitive validity.* In Kant’s account, therefore,
autonomy is the quintessential condition of true humanity, and of true
Enlightenment.

Luhmann positions himself in dialectical manner towards the problem of
metaphysics in Kantian thought. On one level he himself follows the anti-
metaphysical dimension running through Enlightenment theory. His theory
of ‘system-rationality’ clearly echoes and perpetuates the Enlightenment
reaction against the grounding of human validity in non-rational or tran-
scendent precepts, such as those provided by religion or metaphysics. On a
different level, however, his concept of system-rationality also clearly indi-
cates that the figuring of autonomy and rationality in the Enlightenment is
not sufficiently rigorous in its quest to detach human society from meta-
physical foundations, and that, by positing human rationality (especially
in law) as a universal standard of ethical and political correctness, it only
manages to articulate a very incomplete critique of metaphysics. In
Luhmann’s view, then, the Kantian Enlightenment remains founded in
secular-metaphysical goods such as universal reason and universal legal
validity. These separate rationality and autonomy from the evolving loca-
tions (systems) of social communication, and they fraudulently stabilize
them as the specific attributes of human - not social - being. The Kantian
Enlightenment is, therefore, not Enlightenment at all: it is still metaphysics,
and it cannot account for its most cherished human qualities of autonomy,
rationality and legitimacy except on the foundations of secondary meta-
physical principles.

In his rejection of the first Enlightenment as an unfulfilled Enlighten-
ment, or as secondary metaphysics, Luhmann implies, first, that the great
weakness of the Enlightenment is that it detaches law, as rational or uni-
versal law, from factual social reality, and that it then burdens law with the
expectation that it might prescribe terms to the factual social reality from
which it originated. This, for Luhmann, clearly indicates that Enlighten-
ment has not adequately disentangled itself from the originally metaphysi-
cal or theological convictions that some invariable juridical order prevails
in the universe, and that human thinking is charged with responsibility for
divining this order. In Luhmann’s view, the legal ideas of Enlightenment
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simply replicate, in a new form, the ancient metaphysical belief that social
reality is in itself insufficient, and that the truth of reality resides outside
itself. Second, though, Luhmann’s rejection of the Enlightenment as meta-
physics has much to do with the humanist or anthropological principles by
which it is underpinned. In its attempt to define rational-legal principles as
the basis of legitimate order, the Enlightenment (for Luhmann) claims that
the human being, or the common human capacity for rational deduction,
is the centre of social and political existence, and that this capacity for
reason is able to dictate terms to all other areas of social being. For Luhmann,
however, the postulation of the human being as the legislative centre of
reality serves only to transpose the fiction of metaphysical order onto an
equally simplistic model of social reality, revolving causally and morally
around the human subject.

On these grounds, Luhmann ultimately concludes that the objectives of
rationality, post-metaphysical social autonomy and independent political
legitimacy have not been effectively accounted for by the Enlightenment;
these can only be explained if they are dislocated from all association with
the human person and human reason, and if they are interpreted as finally
temporary and particular functional forms. On a cognitive level, therefore,
Luhmann implies that the Enlightenment founds its perspectives in a con-
ception of the rational human being which fictitiously imputes a high
degree of regularity to social reality, and which counterfactually imagines
that this reality can be interpreted in accordance with invariable laws,
deduced and prescribed by human beings. Likewise, on a political level, the
argument in the Enlightenment that the conditions of political legitimacy
depend on the invariable enshrining of order in law also offers only a most
reductively metaphysical conception of the legitimate polity, and it only
conceives of political freedom and autonomy on the basis of a metaphysi-
cally simplified construction of what freedom and autonomy might actu-
ally be. Both cognitively and politically, therefore, the Enlightenment (for
Luhmann) fails to reflect the evolution of society in all its self-legitimizing
complexity and plurality, it acknowledges only inadequately the true
autonomy, positivity and independence of social formations, and it cannot
understand the diverse and unnervingly variable forms of liberty, autonomy
and legitimacy with which modern social agents are confronted.

At the very heart of Luhmann’s theory, in consequence, is a quite radical
attempt to unmask the humanist and rationalist conceptions inherited from
the Enlightenment, which still plague and simplify the principles of con-
temporary socio-political debate, and which prevent the Enlightenment
from accomplishing its own stated conceptual objectives. He seeks to
develop concepts of autonomy, rationality and legitimacy which abandon
all attachment to metaphysical foundations, and which accept the neces-
sary independence and the final contingency of all social forms. His own
theory, he concludes, decisively abandons ‘the domain of metaphysics in
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the classical sense’ and it also renounces all rationalized ‘subject-
metaphysics’.* As a result, he construes the autonomy, rationality and also
the legitimacy of social systems as infinitely local, and absolutely contin-
gent, qualities. The validity of these qualities cannot be reconstructed on
any foundational basis, either of reason or character.

The consequence of this anti-metaphysical turn, most importantly, is that
Luhmann identifies the theoretical mainstay of modern liberal political
theory, the legal subject, as a fictitiously metaphysical concept, which is
the root cause of the misinterpretations of political Enlightenment. The
accounts of rationality, autonomy and legitimacy proposed by Luhmann are
characterized by the following attributes. First, they are not predicated on
the human being. Second, they are not conceived as the realization of
any originally human attributes. Third, the human beings which exist in
the communications of social systems (here, of the political system) have
no specific independence from them, and they have no determinately legal
control over them. In fact, the social systems of modern society obtain
autonomy, legitimacy and rationality only to the extent that they do not
confuse themselves with human beings, and that they develop modes of
communications which have no identical or unitary human substructure.
The condition of autonomy, rationality and legitimacy cannot in fact in any
meaningful way be grasped as a human condition: it is a societal condition,
which results from the fact that, owing to the necessity of systemic differ-
entiation and rationalization against the emerging complexity of modern
society, all systems produce their own rationality, autonomy and legitimacy.
All attempts to explain social modernity in a manner which confuses the
autonomy, rationality and legitimacy of systems with human autonomy,
rationality and legitimacy rely — for Luhmann - on the crudest anthro-
pocentric or quasi-metaphysical presuppositions, which greatly falsify the
evolutionary processes of modern society.

In his discussion of these concepts, Luhmann’s sociology might be seen
to fall almost indefinably between liberal and conservative theoretical pre-
conditions, between Enlightenment and counter-Enlightenment. On the
one hand, his anti-humanist conceptual perspectives are at times close
to an anti-normative brand of conservatism. For instance, he obviously
disputes the very idea that a modern decentred society might have any
specific interest in human autonomy or emancipation. Certainly, society is
not susceptible to reforms, upheaval, or processes of self-correction which
might be stipulated by evidences regarding a greater need for human self-
determination. Likewise, he clearly implies that the legitimacy of a system
depends to a large extent on its functional efficacy, not on any requirement
of rational substance. Most particularly, though, he also rejects the theoret-
ical conviction which usually supports and justifies the legal-state tradition
of liberal democracy: that is, that the political system might be required to
secure legitimacy by displaying some accountability to moral or theoretical
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prescriptions which can assume universality in the subjective-rational form
of law. Legitimate power, he thus suggests, is essentially indifferent to the
content of its law. On the other hand, however, Luhmann is also quite
manifestly at odds with the perspectives of European conservatism, and he
mirrors many aspects of post-Enlightenment thought. As discussed above,
he does not ascribe any degree of encompassing dignity to the state as a
source or guarantor of integrative order; the political system expressly allows
and presupposes autonomy in itself and in other social systems. He also tire-
lessly campaigns against ‘hierarchical thought-patterns’ in his description of
the political system, and he rejects all suggestions that society might have
a direct centre of political control and coercion;*! all focusing of society on
political power in fact necessarily undermines the rationality of the politi-
cal system and of other systems. In addition, most importantly, his con-
ception of the legitimate political system also overlaps closely with liberal,
and even Kantian, theories of the legal state, as he repeatedly accentuates
his belief that legitimacy in politics hinges on the legal-rational self-
limitation of the political system against other social systems (via second-
coding).** As we have seen, law, for Luhmann, is the rationalized form of
power, and legitimate power cannot exist without law.

Consequently, the theoretical image of politics and society which can be
distilled from Luhmann’s sociology is extremely contradictory and dialecti-
cal, for it expressly contains both a critique and an endorsement of the defin-
ing components of liberal political theory and philosophy. More particularly,
in fact, it also contains both a critique and an endorsement of liberal democ-
racy and of the legal state. For this reason it is perhaps most accurate to see
his work as being close to an anti-humanist version of liberalism (if such a
position is conceivable). Indeed, one effective way of interpreting his polit-
ical and philosophical perspective would be to view it as liberalism beyond
the Enlightenment, or indeed as liberalism beyond liberalism: that is, as a
model which validates the socio-economic, legal and institutional realities
of liberalism without relying on the substantive or anthropocentric founda-
tions which liberalism has acquired in the Enlightenment. In other words,
Luhmann’s political-theoretical position might be viewed as a type of liber-
alism which surely recognizes the role of law and rationality in establishing
and communicating legitimacy, yet which is not premised in prior law: as lib-
eralism, thus, without the rational legal subject, or liberalism without meta-
physics. The pluralist and democratic reality of modern politics, he states,
results only from ‘the complete positivization of the normative premises of
collectively binding decision-making’, and it is characterized by the ability
of ‘positive, contingently established law’ to secure validity for political deci-
sions.** Power, in short, needs law to maintain legitimacy, but it needs law
only in a form which is finally divested of all substantive foundations.

Given the extremely paradoxical nature of his views on liberalism and the
Enlightenment, it barely requires a leap of the imagination to see Luhmann'’s
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theory as an (admittedly highly ironic) attempt to demonstrate to liberal
thinkers in the tradition of the Enlightenment that they must develop new
theoretical tools if they wish coherently to preserve their liberal visions of
autonomy, rationality and political legitimacy. There is, Luhmann evidently
argues, no normative or juridical justification for the qualities of autonomy,
rationality and legitimacy in modern society, which liberals seek to defend.
Moreover, the tendency to confuse the description of these systemic attrib-
utes with normative or ethical arguments is always self-defeating. As dis-
cussed above, the quest to ascribe the development of modern systems to
particular characteristics of human reason is always likely to undermine pre-
cisely those liberal pluralist realities of freedom and autonomy which evolve
through modern social systems. As a result, although he is never explicit
about this point, Luhmann might plausibly be seen to intimate that, if
society is to be an enlightened society — if it is to continue its enjoyment of
the social benefits of rationality, autonomy and legitimacy provided by its
functionally differentiated systems — social theorists (and especially liberal
social theorists) should not attempt, through simplifying and even corrupt-
ing processes of prescription or attribution, to derive these systemic features
from fixed concepts of human and personal need. The job of political theory
or social theory, therefore, is not to warm up mono-structural ethical or per-
sonal norms to guide social systems - it is to facilitate a ‘critical under-
standing’ and ‘a utilization’ of the ‘opportunities’ afforded by the reality of
rationality, autonomy and legitimacy, which is engendered by the funda-
mental positivity of all systems of social exchange and communication.*
This does not mean, for Luhmann, that post-Enlightenment liberal theory
is in some way ‘wrong’ in its perspectives on the composition of modern
society and in championing the characteristics of autonomy, legitimacy and
rationality. It does mean, though, that liberal theorists cannot understand
the socio-political conditions which they most prize, and, still worse, that
they actually jeopardize the basis of these by linking them to mono-causal,
anthropologizing schemes. In modern societies, for Luhmann, the proba-
bility that social systems will engender a reality characterized by high levels
of rationality, autonomy and legitimacy can be discerned on the basis of an
evolutionary theory of functional differentiation and complexity. This prob-
ability, however, can only be described or observed as the outcome of soci-
etal processes of evolution: it can under no circumstances be substantively
prescribed. The plurally differentiated reality of modern social developments
cannot, in consequence, be adequately interpreted if it is viewed anthropo-
logically or metaphysically. It is only when this reality is addressed sociologi-
cally that the defining characteristics of modern society can be understood.
For this reason, Luhmann is clearly not (or not intentionally) a thinker of
the counter-Enlightenment. He is, however, an anti-humanist thinker for
whom the practical, and indeed liberal, intentions of the Enlightenment
require more adequate elucidation than that afforded by its self-appointed
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humanist proponents. Indeed, most theorists of the Enlightenment are, in
Luhmann’s account, not theorists of Enlightenment at all. Such theorists are
in fact still metaphysicians, and, as metaphysicians, they are not able to
explain the legitimacy of modern society without recourse to archaic foun-
dational constructs. For this reason, they always fall behind the claims of
real Enlightenment.

Luhmann’s work, to conclude, can be seen to stake out a decisive posi-
tion in contemporary philosophy, sociology and political theory. While
other currently influential positions remain within the broad spectrum of
the Enlightenment, and draw still on the venerable foundations of theoret-
ical humanism and the rational-subjectivist model of choice and agency,
Luhmann demolishes the entire foundational substructure of liberal and
normative theory. The humanist foundations of normative theory, he indi-
cates, directly obstruct an adequate interpretation of society, of the role of
humans in society, and of the conditions of possible freedom, legitimacy
and rationality in society. At the same time, however, Luhmann does not
present himself as an opponent of Enlightenment, or of its political objec-
tives. Rather, he indicates simply that Enlightenment, if it is conceived - as,
for example, by Habermas — as an ongoing quasi-anthropological ‘project’,
or — as, for example, by Rawls — as a constantly refined quest for maximum
rational consensus, cannot understand or articulate itself, and cannot obtain
the goods which it seeks to secure. If liberal Enlightenment is a condition
of post-metaphysical freedom, which is characterized by basic guarantees of
social independence, by the protection of a variety of optional individual
liberties, by the imposition of limits on political coercion, by the legal sanc-
tion of social pluralism, yet also by a certain degree of security amid the dis-
turbing complexity of the modern world — then, Luhmann argues, liberal
Enlightenment is simply the outcome of a process of functional and social
evolution, not of moral prescription. The enlightenment of this Enlighten-
ment, however, requires a thorough and radical change of paradigm.

Influences on Luhmann’s concept of the legal subject

The legal subject

In its political implications, the most significant component of Luhmann'’s
sociological Enlightenment is his response to the theory of the legal subject,
and it is in this that Luhmann might be seen to make his most far-reaching
contribution to the theoretical foundations of modern political thought.
Luhmann is naturally not alone in his questioning of the legal subject, or
in his rejection of concepts of political legitimacy founded in legislative
models of human reason. Indeed, much political theory after Kant has
focused on the refutation of the Kantian conception of the legal subject, and
of its realization in the legal state. Especially in Germany, the dominant
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post-Kantian political positions — including Hegel, Weber, Carl Schmitt and
Habermas — all criticize the formality of these key Kantian ideas, and all
attempt to mark out their conception of human politics from the abstract
juridical form given to it by Kant. Above all, they each seek to give greater
scope to political freedom than is the case in Kant’s work, and they each reject
the constraints imposed on freedom by conceptions of political legitimacy
predicated exclusively in prior laws. Indeed, like Luhmann, each of these
thinkers indicates that Kant’s rational-humanist attempt to cut away the
superstructure of metaphysics is ultimately not successful, and that the
derivation of human autonomy and legitimacy from the functions of
the rational subject does not open the way to post-metaphysical freedom,
but still persists in organizing autonomy and legitimacy around insubstan-
tial and quasi-metaphysical principles. Despite this, however, all the major
post-Kantian thinkers still adhere, implicitly or expressly, to Kant’s belief
that valid political order is underpinned by a particular conception of the
human being, and that good order involves a process of public representa-
tion which gives manifest form to the legislative potentials of the human
being. The major political conceptions of post-Kantian thought are thus still
sustained by a perspective which couples representation and humanism, and
so argues that the most legitimate order is that which gives most adequate
public-legal representation to the human being itself. This line of reflection
culminates in the contemporary normative perspectives of Habermas and
Rawls, in whose work the construct of the reasonable person or of the rea-
sonable group of persons, endowed with innate capacities for law-giving and
law-deduction, always plays a central role.** Although political theory after
Kant abandons Kant’s formally conceived legal subject, therefore, it does not
wholly relinquish the anthropocentric implications of his thought. The
founding of legitimate order in the human person persists through later per-
spectives, and it remains perhaps the most abiding consequence of Kant'’s
original endeavour to base political Enlightenment in a post-metaphysical,
post-theological concept of human nature.*

There also exist certain moments in post-Enlightenment political thought,
however, where the claim that human reason or the human being can
legislate the conditions of justifiable power is called fundamentally into
question. Examples of this are usually found outside the Kantian lineage,
although, as discussed below, Max Weber and Georg Simmel — neither of
them resolutely anti-Kantian - can at times also be cited as examples of such
thinking. In any case, the background to Luhmann’s thought can be placed
on a continuum with arguments of this kind, which seek to dispel the illu-
sions of legislative reason.

Nietzsche

Although not an immediately obvious source for Luhmann’s thought, for
example, Friedrich Nietzsche’s political reflections clearly have their critical



The Subject of Liberalism 151

centre in a commentary on the legal subject. Nietzsche argues that the legal
subject is a spurious and illusory, yet also psychologically convenient, con-
struct. He claims that human beings imagine themselves as legal subjects,
as centres of legal imputation, entitlement and prescription, because this
allows them legislatively to interpose a comfortingly formal and temporally
stable series of values and norms between their own existence and the chaos
of natural being outside them; through their self-fictionalization as legal sub-
jects, human beings create sequences of predictability over time, and they
protect themselves and their societies from the terrifying confrontation with
their own nothingness. Nietzsche thus describes the legal subject as a device
or mask by which the human being establishes modes of rationality, pre-
dictability and calculability, through which it can take control of natural
reality and organize this reality in accordance with its own strategies of
domination. In this account, the legal subject is a metaphysical illusion,
designed conveniently to obscure the arbitrariness of all social organiza-
tion,* and to confer a reassuring sense of predictability and moral purpose
on human actions and experiences.

Nietzsche and Luhmann are naturally irreconcilably distinct from one
another in many respects. In manifest contrast to Luhmann, Nietzsche out-
lines a quasi-existential response to the problem of the legal subject, and his
rejection of social order premised on the legal subject is developed under
the banner of a voluntaristic philosophy of life which envisages that the
end of the legal subject will give rise to new experiences of spontaneity and
creativity.** Nonetheless, Luhmann echoes Nietzsche’s first categorization of
the legal subject, and indeed of the human subject more generally, as a mask
for strategies of social control and stabilization, and as a block on adequate
interpretation of the alarmingly contingent nature of social being. Like
Nietzsche, in fact, Luhmann describes the human subject as a semantic
device which creates a fiction of self-reference and individual accountabil-
ity. Echoing Nietzsche, he argues that the concept of the human subject
originally developed as a fictitious focus or peg for concepts of rights,
entitlements and social participation; it acted as a facilitator for political
integration and ‘inclusion’ at a point in European political evolution where
the traditional integrative functions of ‘social standing’, ‘religious adher-
ence’ and class-related ‘provenance’ had been eroded.*’ Like Nietzsche, thus,
Luhmann argues that the legal-rational subject cannot be credited as a sub-
stantial foundation of political legitimacy and social autonomy. The subject
acts at most as a point of reference and ascription through which processes
of systemic evolution and inclusion confer an image of essential validity
upon themselves.

Simmel

Extrapolating from Nietzsche, then, the sociologist Georg Simmel, whose
writings anticipate Luhmann in many respects, also argues that the Kantian



152  Niklas Luhmann’s Theory of Politics and Law

postulation of a unitary subject as the legislative source and centre of socio-
political order is not sustainable in modern societies. Opposing this, Simmel
attempts to account for society as a functionally differentiated reality in
which each arena of operation detaches itself from all mono-focal and
mono-causal substance, and so eventually also from the human being itself.
Each arena of functional activity, he explains, generates and perpetuates
itself by promulgating systems of value which no longer have any physical
or objective origin in the human persons,* but which create a reality of co-
ordinated sense in which functional interactions can be correlated.*! Unlike
Luhmann, Simmel’s thought also occasionally takes on existential and
quasi-Nietzschean overtones.** However, in many respects he sets out both
a critical reading of Kant and a functionalist, anti-humanist critique of the
core ideas of the Enlightenment which mark him out as the first major soci-
ological precursor of Luhmann.

Weber

Max Weber, writing at approximately the same time as Simmel, also
develops a number of theoretical principles which assume key importance
for Luhmann. First, like Luhmann, Weber proposes the concept of social
rationalization as the essential term under which the formation of modern
society can be interpreted. He argues that modern social systems, including
law, the sciences, the economy and culture, are characterized by a constant
increase of rationalization, and that a high degree of rationality is the main
defining characteristic of social modernity.>* Rationalized social systems,
he consequently claims, ultimately assume a systemically independent or
autonomous function, and, no longer subject to measurable human control,
they transform human beings into subsidiary mechanisms, encaged within
their own internal operations.** Second, Weber also focuses his theory of
rationalization on the political institutions of the legal state and the legal
subject, especially in the conceptual form pioneered by the Kantian Enlight-
enment.*® He rejects the promise of human political emancipation which
was originally attached to these constructs, arguing instead that the legal
state and the legal subject embody a depersonalizing mode of technical
rationality which simplifies and formalizes the vital experiences of human
life, and so turns against and imprisons the people whom it originally
claimed to serve. The types of political legitimacy produced by ‘reason’ are,
therefore, not truly legitimate at all, but wholly insubstantial, and even
latently tyrannical. Like Luhmann after him, consequently, Weber provides
a functional account of the role of reason in modern society, and he argues
that the association of reason with humanist or moral concerns, or with
teleological visions of freedom or political progress, is very self-deluding.
Like Nietzsche and Simmel, however, Weber is also manifestly distinct
from Luhmann in the way that he phrases his functional account of reason
as a lament on the death of substantial realities underlying human life
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(especially in Western Europe), resulting from changes in contemporary
political and economic conditions. Indeed, he even uses his sociology as the
theoretical base for an attempt to revitalize modes of true, non-formal legit-
imacy in modern politics and modern law; hence his famous contributions
to the development of the theory of elite democracy.*® It barely requires
emphasis that such schemes run directly counter to Luhmann’s altogether
more modest claims for political rule and personal power.*’

Heidegger

After Simmel and Weber, however, it is in the writings of Martin Heidegger,
again perhaps not the most obvious origin of Luhmann’s ideas,®® that
we encounter the most far-reaching critique of the legal subject, especially
in its Kantian conception, and the clearest prefiguring of the political-
philosophical components of Luhmann’s work.

In certain respects, Heidegger’s entire philosophy is conceived as an
attempt to account for social reality beyond the legal subject and beyond all
attempts to understand this reality as rooted in the cognitive and moral fac-
ulties of a particular reasoning person. His perspective centres on the argu-
ment that Kant’s theory of the legislative subject only manages to break
away from metaphysics because it recreates the human subject as the found-
ing source of all cognitive and moral validity, thus maintaining a spurious
appearance of essential order and regularity, where in a fundamental cri-
tique of metaphysics these qualities would be denied.* In Heidegger’s own
view, however, social reality does not occur as the consequence of reason’s
exercise of control over it, but as a series of historical events, on which
human reason and agency have no measurable cognitive or ethical
influence. If a clear theory of society and politics can be extracted from
Heidegger’s thought, therefore, he implies that social reality is badly simpli-
fied by attempts to impute a legislating subject as the basis of human order,
and that normative conceptions of social reality merely account for this rea-
lity as secondary metaphysics — as a dubiously moralized and humanized
account of fundamentally unfounded historical occurrences.®® Social (or
political) legitimacy would, in fact, for Heidegger, be a condition in which
reality was not restricted or explained by fixed norms or values,® but in
which the forms of political life could shape themselves freely out of a
common historical horizon. Thus, although Heidegger retains a slender
attachment to humanist perspectives, his philosophy attempts to push the
concept of human reality beyond reductive, legal-subjective or quasi-meta-
physical notions of human essence, reason and authority, and he develops
a highly pluralizing, decentred view on the multiple arenas of human exis-
tence and validity.

Most importantly for Luhmann’s general method, Heidegger repeatedly
accentuates the claim that the meaning of human interactions in society is
not attributable to the founding intentions or rational motivations of
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specific agents, but rather to the differentiated social horizon (the ‘world’)
in which actions take place. All human beings live in a ‘world’, he explains;
the world is the location in which human communications gain meaning,
and in which the co-ordination of signifying terms is possible. By forming
a ‘world’, particular historical agents create temporal sequences of mean-
ings, and these enable the reliable structuring of action, they stabilize social
expectations, and they cement locally and plurally normative orders of
obligation.®> However, this world has no material, anthropological, ethical
or ontological substance which might provide a foundation of identity, on
the ground of which stable meanings might be produced which could be
recognized and accepted across all areas and regions of communication. The
world, in fact, is simply the agglomerate of human meanings and expecta-
tions established through long traditions of historical and linguistic inter-
action. Moreover, the world is the horizon of historical reality in which
human existence construes its simultaneous relation to, and its difference
from, the vast realm of uncontrollable and alarming prospects, which is the
totality of Being (Sein) itself. The world thus emerges in ongoing and inces-
santly variable difference from all substantive, metaphysical essences of right
and reason. Indeed, it is only by referring to itself as difference from the non-
structured reality outside of it that the world is able to constitute sense and
meaning.

On these grounds, it is arguable that Heidegger’s philosophy marks the
first consistent phenomenological attempt to conceive of social reality as a
reality of meaning which has no anthropological centre and, therefore also,
no legislative centre. Luhmann’s anti-foundational observations on the post-
subjective contingency of meaning in the world, on the system-environ-
ment relation and on the acentricity of social reality clearly have their
origins in Heidegger’s analysis of the differentiated relation between world
and Being.®® Indeed, he makes no secret of his indebtedness to Heidegger’s
philosophy, and to Heidegger’s critical elaboration of Edmund Husserl’s
initial phenomenological method.®* ‘World’, Luhmann explains, arises from

meaning-constituted boundaries between system and environment. . ..
Understood in this way, the world is the correlate of meaning’s identity;
it is co-implied in every meaning element. ... This abandons, but does
not simply dismiss, the traditional constitution of the world around a
‘center’ or a ‘subject’. The center is replaced by the pivot on difference,
or, more precisely, on system/environment differences that are differen-
tiated in the world and that thereby constitute the world. . .. Systems
theory begins with the unity of the difference between system and
environment.®

In his claim that social meaning and communication result only from ‘the
differentiations’ between distinct social systems, and that such meaning has
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no self-identical source in reason, place or character,®® Luhmann clearly fol-
lows Heidegger (and Derrida) in describing the modes of sense-constitution
in modern systems as entirely post-ontological events which do not pre-
suppose any underlying substance or identity as prerequisites in the forma-
tion of reliable meanings. Systems, he argues, create their own ordered
reality only by their difference from other realities, not from any substance
which they might contain. The foundation of meaning only ever resides,
therefore, in its difference from other meaning, not in its own substantial
or essential significance.®” In this, Luhmann closely replicates Heidegger’s
original view on meaning as the result of the mediated difference of reality
from Being.

Most important on a political or ethical level, however, is the fact that
Luhmann follows Heidegger’s argument that political and cognitive theory
in the Enlightenment only succeeds in interpreting human reality in the
reductive categories projected on the basis of an abstract and therefore quasi-
metaphysical legal subject.®® For this reason, in fact, both Heidegger and
Luhmann oppose the epistemological and political principles at the heart
of the Enlightenment by arguing that time, not law, should be viewed as the
primary premise of human social reality. For Heidegger, the ‘world’ is
the concrete form of contingency, in which human relations are fleetingly
inscribed, in time, as action-orientations. The world is the historically formed
order of being-in-time, in its contingent self-differentiation from the infi-
nite chaos of other possible meanings, which are outside it. Analogously,
as discussed above, Luhmann identifies the genetic origin of social systems
in the moment of reflected contingency in which communications are co-
ordinated (in double contingency) around multilaterally accepted sense or
codes. Through double contingency, systems generate reliable expectations
(or expectation-expectations),® which give a temporal horizon of pre-
dictability, or a ‘dimension of order for complexity’,”® to human operations.
On the basis of these expectations organized as temporality, it becomes pos-
sible for people to invest a certain degree of trust in the functions of a certain
system. Indeed, it even becomes possible for people to entertain highly
uncertain and alarming futures by creating mechanisms which reduce, or at
least counterbalance, the vast indeterminacy of the developing environment
which is not yet structured in meaningful temporal sequences. Luhmann
thus defines the system, like Heidegger’s ‘world’, as a locus of meaning
in which human communication decouples itself from all timeless legal-
metaphysical and legal-rational forms, and organizes itself in its pure con-
tingency as time.”! Heidegger is quite explicit about the fact that he sees time
as an alternative to law as a form for interpreting the structure of human
reality. Luhmann does not in any way mirror the quasi-existential overtones
to Heidegger’s formulation of these arguments. Nonetheless, this idea still
filters into Luhmann’s view on social reality, for his account of society as a
variably evolving set of temporal sequences obviously contradicts all models
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of society which are anchored in static moral and cognitive prescription,
and which fail to reflect the intensely contingent temporality of social com-
munications. Both Heidegger and Luhmann thus develop their rejection of
metaphysics, and its subjective-rational aftermath in the Enlightenment, by
interpreting human meaning as irreducibly temporal, not legal, and thus
by shifting human reality away from normative or moral focusing.

After Heidegger: Foucault and Derrida

In addition to considering Luhmann'’s direct indebtedness to Heidegger, it
is also illuminating to compare Luhmann with other inheritors of the anti-
foundational legacy, which was initiated by Nietzsche and most consistently
articulated by Heidegger. Variously influenced by the critique of legal
rationality set out by Nietzsche and Heidegger, for example, Foucault and
Derrida have also developed important perspectives on law and legal sub-
jectivity which have a certain relation to Luhmann. Foucault follows
Nietzsche’s unmasking of the strategic core of the legal subject, and he too
argues that the post-metaphysical imputation of stable faculties of knowl-
edge to a rationally self-legislating subject serves only to crystallize an ide-
ological discourse which facilitates the reduction of the human being to its
functions of exchange and labour in the modern economy.”? Like Nietzsche
again, Foucault also argues that law operates solely as a component in the
complex discourses of power which characterize social (capitalist) moder-
nity,”® and it cannot be meaningfully invoked as a bearer of value-rational
norms adequate to the shaping of legitimate political existence. The insin-
uation of fixed centres of accountability (human subjects) as the ground of
social order is therefore nothing more than a fiction through which over-
arching strategies of social domination are effected.”* Indeed, Foucault is
even more hostile than Luhmann toward the focusing of social interpreta-
tion on humanist or anthropological constructs. Anthropocentric analysis
invariably proceeds, according to Foucault, from ‘the pre-critical analysis of
what man is in his essence’, and it transforms such naive essentialist pos-
tulates into an ‘analytic of everything that can, in general, be presented to
man’s experience’.’”> Such analysis offers only the most corrupted and
reduced perspective on social reality.

Foucault clearly shares certain preoccupations with Luhmann. Both view
social reality as a decentred complex of discourses which are grossly sim-
plified by the projection of any normative essence at their centre, and both
predicate their socio-political theory on the abandonment of legally deter-
minable concepts of subjectivity as the foundation of acceptable order.
However, certain very great distinctions between Foucault and Luhmann are
also evident. Luhmann opposes the theories of Enlightenment because he
thinks they are interpretively inadequate. Foucault, in contrast, rejects the
theories of Enlightenment because he thinks they mark a deep corruption
of human existence. Luhmann rejects the concept of the legal subject
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because it cannot effectively account for social reality. Foucault, however,
dismisses the concept of the legal subject because, like Nietzsche and Weber,
he sees it as part of a strategy of social domination and stabilization. He
describes the ‘anthropological sleep’ in which science attempts to grasp the
human as the source and centre of social reality as a deep and pernicious
malaise in post-Kantian rationality, which insidiously proclaims the ‘man of
nature, of exchange, or of discourse’ as the sole form of possible existence.
Foucault consequently aims at an ‘uprooting of anthropology’,’® and he sets
his sights on a quasi-Nietzschean quest to free human existence from the
regulatory coercion to which it is commonly exposed by its own subjectively
centred self-conception. In short, therefore, although Luhmann and Fou-
cault intimate that the true plurality of social life-contexts is obscured by
the subjectivist simplicity of post-Enlightenment social and legal perspec-
tives, Foucault’s argument is clearly tied to some kind of transformative
political and interpretive agenda, whereas Luhmann’s position manifestly is
not. Luhmann clearly makes no normative or existential claims for his
account of necessary social plurality. He merely indicates that the interpre-
tation of social reality as if it were controlled by pre-structured modes of
reflexive or legal agency is always distorted, and it always leads to mislead-
ing conclusions.

After Foucault, Derrida’s pronouncements on politics and law have on
occasions also been placed in a certain analogy to Luhmann. Indeed,
Luhmann’s own writings — contrary to his own intentions — have often been
compared to Derrrida, and they have at times been viewed as an extreme
theorization of the conditions of postmodernity,”” and as a most far-
reaching rejection of all attempts to impute a universal or identical order to
the processes in which meaning is engendered. There is, indeed, obviously
scope for legitimate comparison between Derrida and Luhmann - although,
like comparisons between Luhmann and Foucault, these can easily be
overstretched. Like both Foucault and Luhmann, for example, Derrida seeks
to deconstruct the mythical base of law’s authority, and to examine the
false vestiges of metaphysics in the assertion of a categorically or rationally
valid structure to law’s origin and order. In this, like Luhmann, he too turns
vehemently against Kant’s moral universalism and formal humanism.”®
Indeed, at times Derrida and Luhmann move close to each other in the way
they echo and alter Heidegger’s initial critique of Kant. Both Derrida and
Luhmann share the pluralizing, anti-metaphysical dimension of Heidegger’s
thought, and both follow Heidegger’s attempts to dismantle the formal leg-
islative priority of the human being in explanations of social reality.”
Beyond these obvious overlaps in their responses to Heidegger and Kant,
however, Luhmann and Derrida are manifestly engaged in very different
theoretical enterprises, and their unravelling of the legal subject leads them
to very different conclusions. The abandonment of the legal subject does
not, for Luhmann, mean that social reality can somehow be imagined
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beyond law, but merely that social reality cannot be derived from one juridi-
cal focus. The deconstruction of Kantianism, however, takes Derrida into
an attempt to envision true political existence (legitimacy) as a condition
of wholly unregulated and spontaneous freedom, no longer structured or
determined by law.*

Beyond Heidegger

Against this background, consequently, although Luhmann might be linked
with Foucault and Derrida as a powerful critic of the metaphysical founda-
tions of modern social and legal theory, the concrete result of his thought
has little more than passing similarity with their views. Apart from Kant
himself, the most important direct philosophical antecedents for Luhmann
can be found, first, in the early functionalist accounts of systemic differen-
tiation and depersonalization in modern society which are set out by
Simmel and Weber. Second, however, Luhmann’s broad similarities with
other post-metaphysical theorists of law and authority are due mainly to the
fact that he, like them, is most fundamentally influenced by Heidegger. As
discussed, his accounts of sense-formation, difference, contingency and tem-
porality all call quite explicitly on Heidegger’'s opposition to the explana-
tions of reality and meaning premised on the rational legal subject. He also
shares with Heidegger the key philosophical belief that social interpretation
should move away from conceptions which equate the human being with
law towards an account of social reality which is both fully plural and
phenomenological, and adequately temporal.

Despite these great similarities, however, it is clear that there are also major
theoretical differences between Luhmann and Heidegger. These become
especially evident in their reflections on the problem of humanism, which
is one of the most notoriously difficult issues in Heidegger’s thought. In this
respect, in fact, Luhmann’s work might easily be seen as an attempt to pursue
Heidegger’s own anti-humanist line of inquiry to still more anti-humanist
conclusions than Heidegger himself. As discussed above, on one level Hei-
degger interprets the condition of human existence as one of spontaneously
and plurally self-forming temporality, not regulated by specific human sub-
jects. In this respect, he is quite clearly an anti-humanist thinker. At the same
time, however, he also argues that the temporally mediated structures of
social life are always components of a distinctly and peculiarly human
reality. The life of the human being, he explains, is directly determined by
the particular temporal reality in which it finds itself, and each human being
necessarily interprets itself on the ground of a particular experience of its
own historical horizon. Indeed, Heidegger also implies that each nation or
national culture forms itself into a historically unique order, so creating its
own unique way of being in time, and that the historico-temporal forms of
each national culture have an inviolable prescriptive authority towards those
whose lives fall within them. As a consequence, Heidegger repeatedly argues
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that the temporal reality of each culture is the preordained fate of all who
exist within it.%! At the heart of Heidegger’s philosophy is thus a conception
of historicality as the defining aspect of human life. Although the temporal
conditions of human national and cultural life are mediated spontaneously
and contingently out of time alone, they possess nonetheless, he states, a
specific importance and value in that they provide the determining context
of collective human life, and of each individual life.

What this means, paradoxically, is that, for all his anti-subjective anti-
humanism, Heidegger ultimately re-centres his conception of social being
on a determinately human reality, and that he reintroduces exactly that
humanist or anthropocentric line of reflection which he wishes to sur-
mount. This results in a construction of social reality in which all norma-
tive and ethical substrates have been eliminated from human life, but which
is still eminently focused on human beings. The human being thus re-
emerges as a passive, normatively disabled reflex within historical reality,
condemned to acquiescence in the shared collective forms in which it lives.
Political life beyond the legal subject is, therefore, still a reality in which the
human being is fundamentally implicated as a unique historical agent. At
the same time, however, it is also a reality over which the individual agent
cannot claim or establish any legitimate influence.

It is in this respect that Luhmann differs most considerably from
Heidegger. As seen above, Luhmann’s anti-normative anti-humanist theory
also shares common ground with certain types of political authoritarianism,
or at least with certain types of conservatism. However, he always avoids the
argument, central to Heidegger’s work, that social systems and social insti-
tutions have any collective importance, validity or uniqueness beyond the
simple fact of their contingency and existence. For Luhmann, each evolv-
ing system could always be other than how it is, and, if it were other than
how it is, it would not in any way cease to be valid, or become more or less
valid. The temporal contingency of a system means precisely that it evolves
as a purely temporal sequence of communications, such that it has no sub-
stantive connection with place, region or people. Social systems thus possess
no special ability to represent or reflect the cultural or national distinctions
of individual people.*” On the contrary, the logic of systemic development
always inclines towards a globalization of possibilities for communication
in the world-society.*® For this reason, it can be concluded that Luhmann
finally goes far beyond the anti-humanist argument in Heidegger's thought,
or, equally, that Heidegger fails in his attempt to think in post-
anthropocentric terms, because he remains attached to conceptions of
national-historical particularity. Heidegger, in other words, never manages
to interpret social reality as pure time, but always conflates time with place.
This is not the case for Luhmann. This last historical residue of humanist
thinking disappears from Luhmann’s work, and this, paradoxically, allows
him to envision historically and regionally disembedded and transnational
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types of social validity in a manner which is not open to Heidegger, who is
still inclined to historicist notions of collective national form.

On the basis of this reconstruction, it can be seen that Luhmann
elaborates a theoretical perspective — proceeding from the deconstruction
of the legal subject — which is widely associated with anti-liberal, anti-
Enlightenment philosophy, most perfectly exemplified by Heidegger. It is
equally arguable, though, that he elaborates this perspective in such a
manner that it moves away from its common reactionary implications, and
indeed from all openly declared political positions. Luhmann’s overcoming
of the legal subject as the basis of political and social order does not share
Nietzsche’s vitalism, Simmel’s functional existentialism, Weber’s political
personalism, Foucault’s pluralist criticism, Derrida’s strategy of deconstruc-
tion and deferral, or Heidegger’s historicist nationalism. On the contrary, his
overcoming of the legal subject is simply an attempt to conceive of social
reality as a sequence of infinitely iterable occurrences, in which human
beings are not particularly or generally implicated as authors or legislators.
The more prescriptive and socially interventionist inclinations of Nietzsche,
Simmel, Weber, Foucault, and Heidegger are in fact, in Luhmann’s view,
merely reflections of the fact that they have themselves not yet finally aban-
doned the foundation of legal subjectivity, and that they still conceive of
social reality as a condition which is distinctively meaningful for people. All
of these perspectives ultimately remain caught in those problems of meta-
physics and anthropocentric humanism which they attempt to evade.

Luhmann’s perspective might consequently be construed as the most con-
clusive move beyond the conception of the legal subject as the centre and
author of social and political reality. Unlike his fellow critics of this key
Enlightenment concept, however, his renunciation of legal subjectivity does
not lead him to political conclusions which are categorically at odds with
the practical ideas of liberalism or of the Enlightenment. Indeed, as dis-
cussed above, the receding of the human being from the centre of social
reality and sociological analysis serves only to open up a view of a society
which actually fulfils the main liberal criteria of autonomy, plurality and
post-traditional legitimacy, and which (at least in intention) dispenses with
outmoded conservative ideologies such as nationalism, statism, communi-
tarianism and historicism. The precondition for the emergence of a liberal
society, however, is always that it is not wedded to any fixed conception
of human essence or expression. All attempts to make the function systems
of society accountable to essentialist constructs, Luhmann indicates, neces-
sarily destroy the freedoms which these systems are able to engender. All
attempts to connect the contingent temporal realities of post-personal
society back to specifically human quantities, such as local place, human
action or social interest, always threaten to dissolve the plurality and
independence which these realities provide. The key to envisioning the
practical reality of the Enlightenment is thus the relinquishment of its
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most central political and theoretical tools, and its central attachment to
humanism.

Law and anthropology in Luhmann'’s intellectual formation

Parsons

If the philosophical sources for Luhmann’s thought can be found generally
in critical interpretations of Kant, and especially in Heidegger’s critical con-
tinuation of Husserl’s phenomenology and epistemological critique, the
sociological roots of his thought are usually traced to his direct experience
of American functionalist theory in the wake of Talcott Parsons, under
whom he studied at Harvard in the early 1960s. It is not difficult to see
what Luhmann borrowed from Parsons, and why he borrowed it. Indeed
Luhmann clearly saw himself, at least in his early publications, as a
Parsonian theorist, committed to applying functionalist-institutionalist
methods to problems of public administration in the Federal Republic of
Germany.

Most obviously, Luhmann overlaps closely with Parsons in his views on the
structure of social action. His conception of social systems directly recalls
Parsons’s anti-individualistic interpretation of human action as a series of
contextually motivated processes occurring within a specific ‘frame of refer-
ence’,% which provides a normative and temporal structure for the organi-
zation of actions.® He expressly calls upon Parsons in his questioning of the
extent to which individual social agents are able volitionally to determine
the frames of meaning in which their lives are structured. Likewise, he clearly
assimilates the concept of the ‘unit act’ in Parsons, which measures and clas-
sifies human action, not by the intrinsic or conscious intentions behind it,
but by the extent to which it becomes relevant for one or other action
system.®® At the heart of the work of both Parson and Luhmann, in conse-
quence, is the implication that the human subject is not a determinable or
atomized centre of action: it is in fact ‘a member of a plurality of groups’,
often in fact of ‘many at the same time’,*” and it can only be adequately under-
stood as it becomes relevant for distinct functional contexts.

In addition to this, Luhmann also follows Parsons’s modified interpreta-
tion of Weber’s concept of rationalization, and his account of the processes
of evolution in modern society is clearly indebted to Parsons’s theory of
systemic differentiation and autonomy. Both Parsons and Luhmann view
societal rationalization as a process through which distinct systems of
action (Parsons) or communication (Luhmann) emerge and differentiate
themselves, without individual or personal determination.®® Through this
process, they argue, the rationality which motivates and structures human
life-forms exists independently of subjective-rational motivations, or of
other types of consistently reflected self-interest, and each system develops
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its own internal value-patterns and its own symbolic media, which are not
necessarily transferable to other systems.*

Despite his evident debts to Parsons, however, Luhmann also puts clear
water between himself and Parsons’s functionalism. At the core of Parsons’s
sociology is the argument that all systems in society are subsystems of action:
that is, that all systems, including the social system and the cultural system,
constitute ‘generic types’ of action in which human action is organized and
related to other systems in distinct ways.”” An account of a social system
thus necessarily focuses on the modes of social exchange between individ-
ual members of a society: on ‘the conditions involved in the interaction of
actual human individuals who constitute concrete collectivities with deter-
minate membership’.”!

In this respect, Luhmann differs fundamentally from Parsons. In
Luhmann’s view, in fact, Parsons’s work suffers from the deficiency that it
is not finally distinct from the earlier individualistic models of human action
and rationalization which it criticizes. Parsons still conceives of a society in
its entirety as an integrated agglomerate of particular human actions (or
acting units). In a society, he explains, distinct action systems are inter-
connected in a complex manner, and all subsystems contribute in different
ways to the long-term preservation and independence of that specific
(regionally localized) society. On this basis, he argues that the subsystems
in society tend to organize action in a generalizable manner, and they always
respond in certain predictable ways to the behavioural emphases and charac-
teristics of the human beings who constitute them. Indeed, social systems
are always centred on certain primary ‘functional imperatives’, which they
must perform in order to maintain their own stability towards their envi-
ronment, and which derive originally from the interactions between the
human beings whose actions they organize.”” The four imperatives which
all social systems must fulfil result from the general need for pattern-
maintenance, from the general need for goal-attainment, from the general
need for adaptation and from the general need for integration.

A social system, Parsons thus concludes, must be able to do four things.
It must be able to sustain and institutionalize values, which give pre-
dictability to human actions; and it must be able to provide motivations for
human actions, so that these contribute to the long-term stability of the
system; it must be able to generate flexible facilities and resources, which allow
the system to weigh up the costs and benefits of a number of different goals;
and it must be able to produce legal norms (in the form of rights and oblig-
ations), which make possible the integration of subsystems of action. Where
a social system cannot comply with these imperatives it necessarily runs the
risk of malfunctioning, and it contributes to malfunctioning in all society.
The stability or otherwise of a social system is thus to a large extent con-
tingent on the ways in which it responds to and co-ordinates the actions of
its constituent agents.
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Unlike Luhmann, evidently, Parsons does not interpret the social system
as a free-standing reality of communication which exists amid various other
social systems or function systems. Instead, he proceeds from a study of
‘empirical systems’ based in the ‘interaction of pluralities of human indi-
viduals’.”®* On this basis, he views the social system as a component of a spe-
cific society, and he concludes that the actions which it incorporates can be
organized by means of values, motivations, resources and legal norms, so
that they contribute to the security of that society. In Luhmann’s perspec-
tive, however, this means that Parsons’s model of socio-systemic evolution
is still founded in a rather simplistic construct of original human attributes
and behavioural orientations which provide imperatives for systemic orga-
nization. Indeed, for Luhmann, Parsons falls some way short of accurately
characterizing society as a geographically and anthropologically decentred
set of communications, and his critique of individualistic, volitional or
utilitarian sociological approaches is, consequently, ultimately inconclusive.
More fatally still, in fact, Parsons might (for Luhmann) also be accused of
still adhering to a deeply politicized conception of modern society.
He argues, for example, that the polity operates as a distinct functional
subsystem of action, which has a privileged function at the level of goal-
attainment, and which can intervene in other subsystems (especially the
economy) and regulate the allocation of resources via boundary inter-
changes with them.”® The differentiation of society, therefore, is always
linked back to overarching political prerogatives.

The influences of post-war German sociology

In addition to the critical importance of Luhmann'’s tutelage under Parsons,
however, there also exists a quite specifically German context for the devel-
opment of his early work, before his encounter with the fully developed
form of functional institutionalism in the USA. This context, although much
neglected in English-language receptions of Luhmann’s thought, can be
found in the re-emergence of political debate in the Federal Republic of
Germany during the 1950s and early 1960s, when Luhmann was approach-
ing intellectual maturity. His formation can perhaps not be linked directly
to one or other specific intellectual school or theoretical camp of the post-
war era; however, it is nonetheless possible to discern contours of reflection
in post-war Germany to which his work is related, and which decisively
influenced his ultimate hostility to anthropocentric sociology.

Most crucially, it should be noted that debate on political legitimacy in
the early Federal Republic of Germany after its foundation in 1949 was
widely centred on questions directly relating to political humanism, natural
rights and the anthropological origins of law.”s Indeed, the combined
traumas of National Socialism, the war and subsequent occupation by the
allies gave rise to an intellectual climate in which refuge was often sought
in religious, secular-religious or at least ethical-humanist concepts of
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political obligation and right. For this reason, post-1949 Germany saw a
wave of neo-natural-law theories, whose exponents claimed moral human-
ism as the necessary basis for all legitimate legislation.”® Broadly neo-Kantian
forms of ius-naturalism, often with a slight existential tone, were also highly
influential at this stage, exemplified particularly by the political writings
of Karl Jaspers.”” Similarly, Hannah Arendt’s anthropological conception of
public-political interaction as the basis of political legitimacy also fed
directly into political-philosophical debate through the 1950s, especially
into debate on the nature of totalitarianism.’® At this time a line of legal
phenomenology also developed, which, strongly influenced by Gerhart
Husserl,”” asserted that right law is always embedded in the ontological struc-
ture of human existence, and that legitimacy in government depends upon
the interpretation of law as a moral component to human existence which
is inscribed in all temporal and historical social forms.'® Elsewhere, in more
mainstream political science and constitutional theory, it was widely argued
through the 1950s that democratic government must be focused on a deter-
minate image of the human being, and that the representative function of
government is to give shape to a morally tenable conception of human exis-
tence.’ Such perspectives even found their way into the programmatic
debates of the political parties.'**

For all their very considerable differences, therefore, the neo-humanist
theories around Luhmann during his intellectual formation all converge on
the claim that, if the disasters of totalitarian government are to be avoided,
and if the political order of the Federal Republic was to be placed on a secure
and legitimate footing, the human being, in its capacity as an ethical and
political agent, must be proclaimed as the creator of laws. These pers-
pectives on government also come together in the verdict that the human
foundations of democratic rule are negated by technology, that technology
undermines the representative competence of the democratically consti-
tuted state,'° and that the technical resources of the modern state erode fun-
damentally that dimension of human life which qualifies it as political. In
this view, consequently, in the modern technical state politics is usurped by
planning, and the most basic moral requirements of political democracy —
self-determination, ethical representation, rational argument and common
will-formation - cannot be upheld.

Underlying this critique of technology and planning in the political the-
ories of the 1950s and 1960s is the general conviction that the modern
welfare state has subsided into a technical-corporatist apparatus. The welfare
state, in this account, simply administers laws in accordance with the need
to arrange appeasement for the different interest groups which it incorpo-
rates, and to plan the allocation and distribution of goods between the
bodies which vie for a share of its resources. This view indicates that
the modern welfare state, or planning state, has overseen a decline in the
innermost quality of law itself. Indeed, the anti-technocratic theorists of
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the early Federal Republic structured their critique around the claim that,
in modern society, law no longer arises from broad-based social or political
agreements, and that it merely provides a medium for technocratic prerog-
atives which obtain legitimacy only where they appear to secure the tem-
porary support of lobbying organizations. In this perspective, therefore,
modern law loses its human or political content, and it forfeits its defining
capacity to represent human characteristics and principles. Owing to this
‘crisis of legality’, the political orders which pass such laws have no human
origin, and, therefore, they have no bedrock of representative political
legitimacy.'**

These anti-technocratic, anti-corporatist and neo-humanist arguments
ultimately culminate in Habermas’s famous and extremely influential
verdict on the tenuous legitimacy of the political system of the Federal
Republic of Germany - set out in Structural Transformation of the Public Sphere
(published in 1962). He argues here that non-administered public interac-
tion is the necessary foundation of true democracy, and that true legitimacy
has its structural precondition in the opening of the legislature (perhaps via
direct democracy) to norms derived from civil interaction in the public
sphere.'® Underscoring Habermas'’s argument is the prevailing intuition that
human beings, if they are allowed to interact without technical or corpo-
ratist regulation from above, will show a natural interest in arriving at
binding insights into the conditions of universally valid laws, and they will
consequently order their political institutions as a direct representation of
such laws. Habermas’s early attempt to weld together aspects of political
humanism, a radical variant on Kantian legal-subjective republicanism, and
libertarian Marxism can be viewed as perhaps the most important critical
touchstone in the development of Luhmann’s thought. As is well docu-
mented, theoretical relations between Habermas and Luhmann became
most publicly strained in the 1970s and 1980s; at this time, Habermas turned
on Luhmann, vaguely accusing him of direct complicity with the neo-
conservative movements gaining influence in Germany before Helmut
Kohl’s assumption of power in 1982,' and Luhmann responded in kind by
ridiculing the (alleged) theoretical naivety of Habermas’s state—society model
and by rejecting his consensual, radical-democratic interpretation of politi-
cal legitimacy.'” Much of Habermas's later work revolves around an attempt,
against Luhmann, to defend conceptions of rationality, autonomy and legit-
imacy, which remain attached to essentially humanist models of agency,
reason and legislation.'” His mid-career revitalization of Kantian moral phi-
losophy, in the form of discourse ethics, in fact bears especial witness to his
constant concern with Luhmann’s work, and to his desire to protect the
underlying ambitions of the Enlightenment from what he perceives as their
reductive and schematic critique — both from Luhmann on the moderate
right, and from Adorno and Horkheimer on the left.'” However, the basic
terms of antagonism between Habermas and Luhmann were already quite
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manifest by the early 1960s, and in many respects Luhmann’s first political
writings can all be viewed - directly or indirectly — as responses to the per-
ceived naivety of Habermas’s legal and political essentialism in Structural
Transformation of the Public Sphere.

Parallel to the broad redevelopment of political humanism in the early
Federal Republic of Germany, however, there also emerged, even in the
immediate aftermath of the war, a further influential line of thinking which
set itself against the rebirth of humanist ideals at this time, and it is here
that the earliest contours of Luhmann’s political position can be identified.
This theoretical line had its origins in the conservative circles of the 1920s
and 1930s, and it showed clear traces of the socio-political ideas of Martin
Heidegger and Carl Schmitt, and of the controversial perspectives of Hans
Freyer’s Leipzig School of sociology.

First, Hans Freyer himself remained an influential intellectual in the polit-
ical and sociological debates of the 1950s, and his works clearly prefigure
and shape some of Luhmann’s main themes. In his work of 1955, Theory of
the Present Age, Freyer sets out a functionalist account of modern social and
political life, which both sets the tone for an anti-humanist vision of tech-
nological modernity and for a purely functionalist perspective on law and
legitimacy. Freyer argues here that substantively determined conceptions
of political legitimacy are no longer tenable in modern societies. In such
societies, he argues, ‘institutions have no “legitimacy”’ — at least not ‘in the
sense that a complete life recognizes them as an essential order’. Instead of
this, they obtain legitimacy only via their ‘factual validity’: by the extent to
which, for whatever factual reasons, they are considered legitimate, and so
secure obedience and compliance.''” For Freyer, thus, political legitimacy is
the result of successful administration.''! Democracy itself, in consequence,
‘is not rule over people by people’: it is merely the effective ‘administration
of things’,'"* and the administrative functions of modern society have
primary importance in upholding the minimal conditions of democracy.
On this basis, Freyer identifies and affirms a drift away from legally, con-
stitutionally or consensually enshrined power. Indeed, like Luhmann after
him, he claims that the attempt to give a rationalized legal basis to institu-
tions actually destroys their legitimacy, which depends on their operative
untouchability.'"?

Most importantly for a discussion of Luhmann, Freyer underscores his
vision of modern society with a series of anthropological arguments. The
institutions of modern society, he explains, are ‘secondary systems’, whose
functional directives no longer accord with integral human needs. Indeed,
the citizens of society are merely the ‘human substratum’ of technical insti-
tutions; they are the neutral agents who are ‘affected, integrated, occupied
and provided for’ by these institutions, but these citizens do not form a
foundation by which the legitimacy of these can be gauged.''* Freyer thus
develops a theory of ‘open systems’ which clearly anticipates Luhmann'’s
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own sociology. The open systems of modern societies, he explains, are self-
engendering technical organs which produce the internal conditions of
socio-institutional stability without recourse to any substantive principles
or anthropological essence.!’* The human being presents itself to such insti-
tutions only as the ‘functionalized person’,''® or as the ‘bearer of a distinct,
schematizable and organizable interest’.!"”

Of perhaps greater importance for Luhmann, however, are the anthropo-
logical works of Arnold Gehlen, who had been a senior academic and domi-
nant influence at the School of Administrative Science in Speyer, where
Luhmann was employed as Referent in the early 1960s. Much early criticism
of Luhmann’s work, including that set out by Habermas, accuses him of
simply redeploying Gehlen’s concepts.'"® Unsurprisingly, Luhmann rejected
this accusation, and he often denied any fundamental debt to Gehlen.
Nonetheless, in certain respects Gehlen was surely a very significant influ-
ence on the early Luhmann, and it is illuminating for the development of
Luhmann'’s work to consider the relation between them.

Gehlen’s essential sociological argument is that the institutions of modern
society have their origins in what he terms the ‘principle of alleviation’ (Ent-
lastungsprinzip). By this he means that social institutions develop in order
to alleviate particular human beings of their original necessity of fulfilling
needs. Institutions thus result from specific human instincts; they are objec-
tivized forms which enact and manage originally instinctual emphases of
behaviour. At the same time, however, institutions also gradually develop
refined technical or technological mechanisms by which they detach them-
selves from the original instincts which they are designed to satisfy, and
which then ultimately replace the human being as the organizing centre of
social life. Institutions, in short, produce technological means to perform
the primary tasks initially performed and required by humans, but in per-
forming these tasks they disconnect themselves from their origin in the
human being, and they acquire an independent reality which relinquishes
its original foundation in, and accountability towards, the human being.'"’
The institutional reality of modern society is, therefore, characterized by an
extremely high degree of technological development, in which technology
has obtained a high degree of independence from its anthropological source.
In this reality, most expressly, substantive forms of political representation
are highly improbable. The modern state, Gehlen argues, can no longer
claim directly to reflect the human needs out of which it originally devel-
oped, and it acts now solely as an ‘aggregate of manifold modes of func-
tion’,”* and thus also as ‘an extremely powerful alienated apparatus’.'*!

Despite his obvious political conservatism, Gehlen'’s social anthropology
differs from that of Freyer in that, at least in its post-1945 form, its
commitment to political authoritarianism is somewhat softened. In fact,
although he clearly rejects representative or normative conceptions of
political legitimacy, Gehlen suggests that the most plausible and adequate
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condition of modern society is one of social polyarchy,'* in which distinct

institutions tend to neutralize and balance each other out. In the plural con-
dition of modern society, he explains, the traditional apparatus of politics
is gradually replaced by low-level associations or administrative units,'** and
the centring of society on ‘real macro-decisions’ becomes less and less
likely."* The overriding probability, therefore, is that a pluralized social order
will develop in which power will be distributed between competing corpo-
rate groups, between which, over long periods of time, a certain equilibrium
will be established. The institutional circumstances of modern society tend,
in any case, to obviate the emergence of one supremely powerful political
group, but they also prevent the articulation of substantive or universal-
consensual principles of order. It is to such circumstances that Gehlen’s
famous characterization of modern society as ‘the dictatorship of the stan-
dard of living’ refers.'®

The most explicitly political version among these types of functionalist
institutionalism which developed in the early Federal Republic is found in
the conservative constitutional writings of Ernst Forsthoff, who also exer-
cised a clear influence on Luhmann, and whose works were often approv-
ingly cited by Luhmann - even in his later publications.'?® Forsthoff’s main
interest was to set out a critique of the welfare state, especially as it emerged
after the war under the chancellorship of Konrad Adenauer. In his writings
of the 1950s, Forsthoff argues that the constitutional organization of the
legal state is undermined by the responsibilities for social amelioration and
allocation which are imposed upon it. Indeed, like Luhmann after him, he
warns that the attribution to the state of the primary function of distribu-
tion necessarily blurs the boundaries between legislature and executive, and
so leads to the creation of an ‘administrative state’ which can no longer
effectively function as a ‘legal state’.'?

Forsthoff does not oppose the distributive definition of the state because
it contradicts any ethical, representative or historical definition of state-
hood. On the contrary, he argues that in modern society it is not accurate
to interpret the essential character of the parliamentary legal state as one of
representation, or to identify its operations with broad-based agreements.
Instead, the role of the modern state is simply one of ‘function’,'® and this
quality is undermined wherever the legal state is falsely organized around
considerations of ‘co-possession’ or ‘participation’” which characterize the
welfare state and welfare democracy.'” Forsthoff clearly differs from
Luhmann, as he subscribes to a much more obviously power-political con-
ception of the functions of the state. Indeed, following his mentor Carl
Schmitt, Forsthoff asserts that the ‘power of the state is always domina-
tion’,"*" and that a functioning constitutional state must necessarily possess
a structural grandeur, such that it ‘stands above the conflict of social inter-
ests’.”*" In his influential work of the early 1970s, The State in Industrial
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Society, he intensifies this line of argument. Here, unlike Luhmann, he insists
that the ‘differentiation of state and society’ is the precondition of func-
tional legitimacy,’** and he identifies the state as a supreme planning
instance which deals exclusively with those functions which the other
systems of industrial society cannot address.'** Forsthoff thus obviously opts
for a far more Schmittian argument than Luhmann is prepared (at least
openly) to countenance. However, he shares Luhmann'’s later view that the
modern state is nothing other than a functional planning apparatus, under-
pinned by the technical arrangements and differentiations of the con-
stitution. He also pre-empts Luhmann’s later argument that the state
forfeits its operative legitimacy wherever it is required to assume extensive
accountability for corporate bargaining, economic distribution or social
engineering.

Although from rather different perspectives, Freyer, Gehlen and Forsthoff
clearly share much common ground in their views on humanism, technol-
ogy and politics, and all set the theoretical terrain for some of Luhmann’s
later views. All describe the demise of politics as a distinct substantial cate-
gory of human agency; all explain the decline of value-rational legitimacy
as the precondition of the modern political order; all, most importantly,
examine the institutions of modern society as formal technical systems
which have detached themselves from, and then stabilized themselves
against, the human being itself. All, therefore, suggest that conventional
notions of accountability, responsibility and consensual representation
possess only very limited meaning in the modern political system.

Despite his indebtedness to these different perspectives within the early
functionalist line of German political theory, however, Luhmann’s greatest
debt is probably to the conservative sociologist Helmut Schelsky. The impor-
tance of Schelsky in the development of Luhmann’s sociology, and of his
entire career, can in fact hardly be overstated. Schelsky approved Luhmann’s
first and second doctoral theses, he gave Luhmann a leading research posi-
tion in Dortmund in 1965, and he then oversaw and supported the early
stages of his professorial development at the University of Bielefeld in the
late 1960s and early 1970s.

Schelsky’s political and socio-anthropological position changes consider-
ably over the duration of his career. In the immediate post-war period, his
ideas were strongly marked by Gehlen’s theory of alleviation. During this
period he described the development of modern social institutions as the
result of a functionalizing transformation in the composition of human exis-
tence, and he argued that only those institutions which reflect the purely
functional character of modern humanity are ‘likely to obtain stability’,'**
and so to be accorded legitimacy. In his later works he tentatively suggests
that there is a sphere of social and practical interaction which is not
absolutely subject to functional or technical regulation,'* and in which
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determinately human resources might be identified. However, the writings
through which Schelsky gained the greatest influence and prominence
were those of the early 1960s, especially his (in)famous essay of 1961: ‘The
Human Being in Scientific Civilization’. In this essay he argues that the
modern political apparatus is no longer ordered around the formation of a
‘popular political will’, and that the ‘classical substance’ of democracy has
been superseded by a logic of functional competence. The modern political
system thus legitimizes itself solely insofar as it can develop technical solu-
tions to the problems which it confronts,"*® and politics ‘in the sense of a
normative will-formation’ is no longer a sustainable concept.'*’

In conclusion, the debates on technology in politics which surrounded
Luhmann and marked his intellectual formation in the 1950s and 1960s
were sharply divided between neo-humanist ethical perspectives and func-
tionalist arguments. The former attempted to reinvigorate humanism as the
core of a political doctrine, while the latter described the withdrawal of
the human being from the decisive arenas of political agency. This latter
theoretical line might in fact ultimately be seen to culminate in the works
of Luhmann - for his work can, in certain respects, be viewed as the apoth-
eosis of the political-sociological arguments of the functionalist theorists
described above.'* These theorists all generally pave the way for Luhmann’s
later account of a society which cannot be centred on any stable founda-
tion of human reason or agency. More specifically, however, they all also
indicate that the conditions of modern society are not legislated by the ratio-
nal faculties of the human being, and that commonly held representative,
consensual and anthropological notions of political legitimacy are mis-
guided: all thus organize their theories around an attempt to break apart the
traditional coupling of legitimate political representation and the legislative
human being. Instead of this, all claim, technology is the foundation of
legitimacy in modern politics. The legitimacy of the modern state, each
argues, is a technical condition, and the laws which characterize and per-
petuate political legitimacy cannot be made transparent to determinable
human interests, needs or agreements. Each of these theorists argues that
the modern state obtains legitimacy on the basis of its functional adequacy
to the complex burdens placed upon it by its internal and external envi-
ronments. It passes laws simply as objective responses to such burdens, and
these laws cannot be measured by subjective criteria: certainly not by crite-
ria proposed by human reason in the form of the legal subject. Each of these
theorists also draws more or less obviously reactionary political conclusions
from their assessment of the demise of substantial political legitimacy. Freyer
and Forsthoff favour a more authoritarian argument which supports the lib-
eration of the state from its social commitments in the welfare state, and
which hopes to reconstruct the state as a strong planning apparatus. Gehlen
and Schelsky fall into line with the more general culture of political acqui-
escence in post-war Germany, and they describe the modern state merely as
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a technically founded apparatus which is beyond the direct control of citi-
zens and politicians alike.

The origins of Luhmann’s political sociology can be identified in part in
the writings of these post-war sociologists, perhaps to a greater extent even
than they can be found in Parsons. Despite this, though, in many respects
Luhmann’s sociology also makes a direct break with many aspects of such
early institutionalist thought. Indeed, in his debates (implicit or explicit)
with these theorists he indicates once again that these anti-humanist argu-
ments remain still entangled in the misconceptions of humanism, and have
not yet separated themselves from a residual focus on the human as the
centre of social reality.* What generally characterizes these social and polit-
ical theorists is that all of them, either implicitly or explicitly, consider
the post-human, post-legitimatory condition of modern politics to be the
outcome of a process of cultural degeneration. Indeed, each of these views
is marked by a wistful reflection on the demise of the human in contem-
porary politics, and even on the loss of human substance and authority as
the central focus of modern society. Rather perplexingly, for example, Schel-
sky complains about the ‘metaphysical homelessness’ of the modern human
being;'** Hans Freyer argues that human ‘alienation’ is the defining attribute
of modern social existence;'*! Gehlen worries about the endemic mediocrity
and boredom in modern life."*> Even Forsthoff laments the inability of the
modern institutions to provide a political expression for true ‘humanity’.'*
For this reason, even where these sociologists and political theorists describe
modern systemic conditions as an essentially contingent reality, they still
suggest nostalgia for a specifically human politics; they still express a lamen-
tation on the loss of integrally human political power, and their acceptance
of the technological death of human politics is never absolutely conclusive.
Like Heidegger before them, therefore, these positions, for all their anti-
humanist reflexes, are still components of a line of reflection on human
essence, human character, and human authority and obligation, and all
belong to the conservative legacy of metaphysical-humanist political reflec-
tion. Even when they reflect on the dissolution of legitimacy, of coherently
valid human power and of substantively accountable human rationality, all
these views are still committed to the last traces of specifically human (or
post-human) structure in modern politics. It is for this reason that they
incline towards authoritarian models of social organization, for the power
and authority of technology at least provide a semblance of founding order,
structure and essence.

Luhmann’s own position is significantly distinct from the more or less
open authoritarianism manifest in such views. His thought carries no trace
of nostalgia for a cultural or political condition of integral humanity, and
his sociology relinquishes all attachment to anthropocentric accounts of
institutional functions in modern society. For this reason his thought is also
relatively unsusceptible to visions of society which embrace technology as
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a new type of authority with any particular or residual claim to legitimacy.
His attitude to the disappearance of the human being from conceptions of
legitimacy is merely one of neutrality and observation. The institutional
fabric of modern society, he argues, owes its character and evolution only
to society itself, and to the fluctuating interdependence of the function
systems in society — not to the human beings from which society might
in some remote way originate. The normative indifference and operative
autonomy of function systems cannot, consequently, be explained by exa-
mening changes in a human or cultural condition apparently underlying
these systems. Society constructed around social systems is not in any
palpable way a human condition, and it is not causally produced out of
human interaction or human directives. All the ‘partial systems of society,
all organizations and even the whole political system’, he states, simply
‘exclude the human being as a totality of proper identity’.'** The techno-
logical or technical reality of the modern political system does not, there-
fore, mean, in some distantly essentialist manner, that contemporary
human beings have suddenly become alienated from themselves and from
their representative institutions. Similarly, the increasingly technical func-
tions of the modern political system do not indicate that new modes of
authority and coercion have developed which supplant the more vital or
organic nature of pre- or early-modern political life, and expose human
beings to unprecedented or specifically challenging techniques of domina-
tion. On the contrary, technology and functionality, in Luhmann’s view, do
not characterize a condition which has any special implication for human
beings: there is certainly no fundamental antagonism between technology
and humanity - nor ‘between technology and democracy’.'* Technology, or
the technical communication of power, is simply one aspect of the evolved
reality of social contingency, and it is, therefore, not an issue which need
unduly preoccupy humans - either positively or negatively, either as the
beginning or end of legitimacy. Indeed, theory (either humanist or techno-
cratic) which gives special weight to technology merely demonstrates its
own conceptual backwardness.

The death of human politics is, for Luhmann, a condition in which society
is liberated from the traditional metaphysical illusions of politics — from
all archaic ideas of representation, obligation and accountability, from all
implied identity between legitimacy and reasoning humanity — and in
which the plurality of social freedom can develop unhindered by such illu-
sions. Luhmann'’s alternative to institutionalist conservatism thus hinges on
a construction of society in which all metaphysical and anthropocentric
traces have finally been eradicated from politics and law, and in which
political power, interdependent with law, evolves simply as an occurrence
of constant positivity. This evolution could always be different from what
it is, and consequently no special authority can be claimed for it.
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Law and the nature of democracy
The question of liberalism

In our reflection on these issues, however, we ultimately find ourselves con-
fronted yet again with the theoretical problem which is at the heart of
Luhmann’s political sociology. As we discussed above, the great paradox in
Luhmann’s political thought is that he argues for the practical reality of
democratic liberalism (social plurality, legally enshrined democratic legiti-
macy, private autonomy free of political coercion) while at the same time
dismantling its theoretical foundation (the construct of the rationally self-
legislating human being). This paradox reappears once again in the theo-
retical premises of his work. As we have explained above, Luhmann extends
the anti-Enlightenment theoretical principles of non-Kantian social theory,
and his critique of humanist rationalism revolves around a deconstruction
of the human being itself, construed as a centre of political order. Yet at the
same time he also endorses the differentiated plural reality usually associ-
ated with the consequences of the Enlightenment, and he is clearly (as in
the above examples) opposed to paradigms in political theory which use the
critique of social and political rationalism as a pretext for returning to man-
ifestly pre-Enlightenment models of power and authority.

Beneath the complex and dialectical nature of his perspective on the
Enlightenment, however, it is still important to question the particular facets
of the model of legitimacy and legality which Luhmann sets out, and it
is crucial to consider whether his concept of sociological Enlightenment
does indeed, as he claims, open a theoretical horizon which marks an
advance both on the classical Enlightenment and on the classical counter-
Enlightenment. For all his ground-breaking attempts to reflect the origins
of legitimacy and legality in the disembedded reality of post-rational, post-
humanist systemic contingency, Luhmann does not simply escape account-
ability for the great questions of modern political theory — or indeed for the
great questions of the Enlightenment, and of its offshoot in liberalism. His
theory must, therefore, still be questioned, first, on the extent to which it
plausibly provides an account of democracy, and, second, on whether his
conception of law as a positive medium which (among other functions)
communicates power effectively secures the reality of political legitimacy in
the manner in which he envisages. Indeed, in this light it is also necessary
to inquire whether the construct of sociological Enlightenment does truth-
fully differ quite as fundamentally from the counter-Enlightenment as
Luhmann himself is keen to suggest.

In order to pose and respond to these questions, it is necessary briefly to
revisit and reconsider the question of the relation between law and politics
in Luhmann’s sociology. As discussed above, at a philosophical level,
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Luhmann argues that the basis of function systems in modern society does
not result from the prescriptions of a rational legal subject, but instead from
each system’s autonomous and contingent self-reproduction. This applies to
both law and politics, both of which evolve and are sustained by their own
self-referring communications. At the level of institutional politics, however,
Luhmann also argues that, at least in the political system’s own account of
itself, the concrete origin of law is in the administration (Verwaltung), and
that the raw substance of law (that is, before it has been processed by the
courts) is indeed authorized by a particular series of legislative roles in
the political system. The administration transforms power (as policies) into
law, or into forms which are likely to be accepted by the legal system as law,
and it is the administration which plays the key role in maximizing the
chances that power, as law, will be commonly accepted as legitimate.
The administration thus has the greatest importance in securing the legiti-
macy of the entire political system. As set out above, the balance in the gen-
eration of legitimacy between politics (in the strict sense) and administration
is at times rather ambiguous in Luhmann’s thought, and both have a degree
of responsibility for its production and preservation in modern democracies.
In some respects the administrative formalization of laws, though crucial for
the stabilization of the system, might be viewed as a subsidiary aspect of the
self-legitimization of the political system. Policies prepared in legal form by
the administration, Luhmann indicates, derive their original legitimacy
from the themes, formulae, symbols and options which are publicly tested
in the highest symbolic arenas of politics; these policies therefore, however
indirectly, can be traced back to high-level policies, or to the strictly politi-
cal parameters (decision-premises) with which they must comply. The valid-
ity and acceptability of laws are therefore contingent upon the extent to
which they articulate political decision-premises in a form which will be
likely to secure plausibility and compliance. However, beneath the precari-
ous overarching resources of legitimacy created and supported by politics,
the chief practical task of securing legitimacy clearly belongs to the admin-
istration, which transforms the abstract quantity of legitimacy into work-
able forms which are assimilated by law as laws, and so maintains the
probability that legitimacy will be conserved.'*

In according this role to the administration, Luhmann does not merely refer
to the political bureaucracy in the narrow sense of the word. Administration
includes a number of very diverse fora, and it also includes areas of political
competence which are more usually assigned to the legislature (for example,
activities such as the drafting and preparation of bills, debate on the wording
of statutes, referral of bills to second chambers). Indeed, most functions of
parliament, and even many departments of government itself, are actually
components of the subsystem of the administration. All points in the politi-
cal system which might be seen to be engaged in the translation of political
resources into legally acceptable or plausible forms — all points which are
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commissioned to produce binding decisions in accordance with political cri-
teria — have a primary administrative character. Despite this extended use of
the word, however, in many respects Luhmann’s definition of administration
as the legislative heart of the political system is very close to what would more
commonly be described as a model of government by political executive — or
perhaps as government by executive bureaucracy. Legitimate law, he argues, has
its primary (albeit remote) origin in the highest symbolic resources of legiti-
macy produced by top-level personal decisions, and through the competitive
distribution of authority between political parties. However, law also results
(more immediately) from the complexly ramified series of offices, councils,
delegations, discussion groups, public debates, closed deals, bureaucratic
rulings and elected assemblies which evolve from one moment to the next
at various points beneath the highest symbolic arenas of the political system,
and which have the function of elaborating decisions into legally accept-
able media.'*” On this reading, consequently, Luhmann’s theory of politics
might be seen to outline a multi-levelled executive which is symbolically
crystallized in politics, but which is functionally centred on administration.
Administration cannot function without politics, for politics communicates
legitimacy and power in the form of decisions which affect the content of
laws. Yet politics cannot function without administration, for administration
gives universalizable (legal) form to power, and it mediates between power
in its pure symbolic form (politics) and its addressees (the public). Together,
therefore, politics and administration constitute an immensely dense and
interwoven executive bloc which has ceaselessly evolving responsibility for
stabilizing the political system via the transmission of power as law.

It is important to note, additionally, that in his historical reconstruction
of the development of politics and administration in the modern political
system, Luhmann clearly emphasizes that the first and founding component
of the political system was the administration. In its original function, he
claims, the political system was simply an apparatus for the administrative
solving and regulating of problems by means of decisions. The emergence
of ‘party-based politics’ (politics proper) as an arena of symbolic consensus-
production was only a secondary (or even tertiary) evolutionary phenome-
non. This became necessary, first, when the administration began to trigger
levels of complexity which could not be managed without public compli-
ance,"*®*and then when, owing to its complexity, it began to require freedom
and latitude to order its relation to its environment through the transmis-
sion of power as positive law — not through substantive claims to legitimacy
or through the hierarchical application of power. The development of ‘a par-
ticular sphere of politics, . . . which concerns itself with the forming of polit-
ical support for various programmes and decisions’ was thus initially an
evolutionary occurrence resulting from a historical process in which ‘the
decision-making criteria and programmes of the bureaucracy become vari-
able’, and in which ‘law is positivized’.'*
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Politics, in other words, only emerges as a functional subdivision of the
political system because the administration requires resources of legitimacy
which it cannot on its own engender. Politics develops contingent criteria
of legitimacy - for example, ‘election victories, maximization of votes or
maximization of posts’. These, in turn, create a framework in which the
administration is enabled to continue with its own primary obligation,
which is to ‘make consistent decisions’,'* and to apply these as law. On a
most fundamental level, therefore, Luhmann indicates that all politics is
originally administration, and that no substantive or specific character
attaches to the symbolic resources of legitimacy produced in and as politics.
These are simply options and fictions which are necessitated by the admin-
istration, and which give the administration freedom to continue its work
relatively untroubled by thematic questions or by matters of principle.

In this, in sum, Luhmann argues that there is a direct and constitutive
relation between administration and democracy. First, he suggests that the
entire systemic structure of modern democracies develops as a response to
the fact that the administration requires greater internal differentiation, that
it has to unburden itself of the direct function of producing legitimacy, and
that it needs freedom to communicate power in legally adequate media. This
leads to the partial separation of executive and legislative functions in the
political system, and it stimulates the processes of legal second-coding and
self-testing described above. Democracy, in this view, is created by adminis-
tration, because the administration needs democratic forms in order to
relieve itself of tasks which impede its primary functions of decision-making
and transmitting power through legislation. Second, then, Luhmann
explains that in developed modern democratic societies the administrative
executive is the location which upholds the conditions of democracy, and
which fulfils the role of checking and observing power, which theorists of
democracy more usually ascribe to the legislature. Administration, he states
repeatedly, is the point in the ‘official circuit of power’ where operations
assume legal form and where the legitimacy of decisions is subject to ‘legal
control’.’! The administration, consequently, is not only accountable for
transmitting policies in universal form; it also ensures that laws are congru-
ent with the people to whom they are applied, it registers frictions between
the people and the laws, it filters information from other systems, and it
attempts to ensure that political decisions are adjusted to these. On these
grounds Luhmann’s political sociology can be seen to revolve around a
theory of executive democracy, which identifies the symbolic resources of the
highest executive, and, above all, the complex interactive subsystem of the
administration (the bureaucracy) as the basis of democratic organization.

It is in this facet of his political theory that the practical implications of
Luhmann’s deconstruction of legal rationalism and legal subjectivity in the
Enlightenment become clearest. By defining the administration as the leg-
islative organ of politics, he transfers the democratic origin of law-making
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from the consciously reasoning individuals who form the political con-
stituency, and who are represented in the legislature, to the administrative
mechanisms and functional exigencies of the political apparatus and the
political executive itself. From the perspective of the political system, law
results only from the complex interdependencies and communications
between politics and administration, and legislation is merely an internal
operation of the political system through which politics applies power and
preserves its legitimacy. Above all, therefore, Luhmann argues that laws (in
the form of legislation and other statutory regulation) can never come from
outside the political system itself. Laws might have the capacity formally
to check power, as the legal system inevitably communicates its own
autonomous references when it picks up directives from politics: adminis-
trative rulings do not finally become law until they are communicated in
the legal system. Yet, most crucially, law, as an autopoietic system, cannot
constitute power; nor are the legislative (administrative) functions of politics
able to alter power or place any fundamental external constraints on power.
Indeed, Luhmann is quite clear about the limitations of law (and laws) in
relation to power. In modern societies, he explains, power is always coded
by law, and ‘the use of power is tied to a prior decision [Vorentscheidung] as
to whether it is lawful or non-lawful’. However, this second-coding of power
is ‘in itself not a limitation of power, but merely its formal condition’.'*?
Laws, consequently, operate as the universalized form of power, but in key
respects they remain subordinate to power. The creation of laws is never the
primary dimension to the political system, and it is first in the transmission
of power, and only secondarily in law-creation or self-limitation through
law, that government forms and stabilizes itself.

In the strict terms of his own theory, Luhmann might plausibly claim that
the categorization of his political theory as executive democracy badly sim-
plifies and distorts his real theoretical intentions. Indeed, it would obviously
be incorrect to claim, as some less cautious critics have done, that Luhmann
wishes to set out an apologia for a simple prerogative system of government.
Certainly, he often sets himself against interpretations of his work as a
theory of the strong executive or the strong state, and he also repeatedly
indicates that even the state’s ‘self-description as the state’ tends to obstruct
its ongoing self-reproduction by fixing it on a hierarchically ordered set of
functions."?

However, viewed by standards external to his own theory, it can be
argued that Luhmann only accounts for that institutional reality normally
known as democracy by describing it as the technical outcome of the inter-
nal self-differentiating evolution of the political system. Democracy is the
form in which the political system explains itself to itself as it reacts to, and
holds itself at the level of, the internal and external complexity which, in
modern society, it faces and constructs. The features we associate with
democracy, thus, are simply those external characteristics which the
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political system gives to itself as it develops techniques for organizing and
supervising its own complexity. In consequence, the institutions of democ-
racy (parliaments, judiciaries and so on) are in fact nothing more than com-
ponents of the administrative executive itself, and they develop only to the
extent that the executive requires them for producing and communicating
legitimate power. In a democracy the highest unifying creation of legitimacy
is the province of the symbolic arena of personal leadership and party
politics. Administration, by contrast, is made accountable for imposing stan-
dards of efficacy and consistency (laws) on politics, and so for communi-
cating decisions in legitimized form. Yet this democratic division in the
political system never envisages democracy as anything beyond a problem
of systemically internal complexity-management. In Luhmann’s account, in
short, democracy is simply the reality of the system as it responds to and orga-
nizes its own complex reality. Democracy cannot derive substance from any
source outside the political system, and it cannot channel extra-political
principles into politics (as law, perhaps) because democracy is simply a con-
dition of politics itself, in which the political system maximizes its own
ability to address its own constantly escalating complexity and to transmit
power without overburdening one particular point in its communications.

In its practical implications, therefore, Luhmann’s account of the politi-
cal system offers only a very limited theory of the positive-democratic or
liberal-democratic legal state. Crucially, this theory neither places the restric-
tion of arbitrary power under the independent authority of laws, nor does
it bestow countervailing power on institutions (e.g. parliaments, chambers
of review, regional legislatures, councils and so on) which possess free-
standing legislative power. The restriction of power in fact occurs only
because power needs to restrict itself in order to be communicated in a
legally acceptable form.

Democracy and power

Luhmann clearly sees himself as an eminently modern theorist, for whom
the democratic reciprocity of power and law is of central theoretical impor-
tance. ‘Effective power’, he states, ‘must now be lawful power. The separa-
tion of powers only lets lawful selections through, and it filters out
non-lawful selections.””** Nonetheless, his administrative theory of legisla-
tion can give only a contextual account of the content of law, and it can
only quantify the validity of law by considering the functional efficacy of
its contribution to the self-unburdening and the self-stabilization of the
political system. This means that it is erroneous to assume that the found-
ing or defining principles of a political order can be made in the form of
laws which then set enduring norms to which the state is accountable. Pol-
itics can no longer ‘presuppose the foundations of its decisions’, but must
‘create them’. It must ‘produce its own legitimacy in a situation which is
defined as open and structurally undetermined in respect of chances of
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consensus and desired results’.!>® For this reason, Luhmann claims, it is mis-
guided to think that legislation can alter or influence the character of the
political system. Legislation, in practice, might be seen most accurately as
the gradual reflexive adjustment, usually via slight alterations to adminis-
trative norms, of the subsystems of politics and of administration to their
own internal and external environments, which include the public. The
purpose of such legislation is always to secure ‘an almost motiveless,
unthinking acceptance of binding decisions’.**

On these grounds, it is reasonable to ask whether Luhmann’s theory of
society does truly account for a sustainable model of democracy. Indeed, it
is also legitimate to ask whether a democracy which does not include a dis-
cursive-rational or participatory shaping of the laws, which sees legislation
as the administrative communication of political power, can actually be
democracy. If it is possible to identify irreducible principles in Luhmann'’s
view on the political system, he might be taken to indicate that the first and
original fact of politics is the existence of a decision-making administrative
apparatus which applies decisions through the medium of power. Owing to
the processes of differentiation, evolution, positivization and, not least, paci-
fication which characterize the democratic conditions of political moder-
nity, this apparatus comes to deploy power in distinct ways, such that power
is increasingly recursively communicated through all three subsystems of
politics: politics, administration, and the public. As a result of this dynamic,
power gradually allows itself to be second-coded by law. Despite this,
however, the second-coding of power by law in the democratic legal state
does not imply that law can actually decide over power, or that the legiti-
macy of power hinges upon its accountability to substantively determined
and prescribed standards. On the contrary, for all his apparent closeness to
the legal-state perspective, Luhmann is quite clear that power is always before
the law, and indeed that power always possesses a certain primacy over law.
The circular recursivity of power in modern society does not mean that
power has lost authority, or that obedience is not due to power. In fact, it
does not even imply that law can prevent its own exploitation to nefarious
ends by the bearers of power.”” The second-coding of power by law in
modern democracies simply creates a situation in which power exists in a
‘circuit’ which is not attached to specific people or locations. This itself
merely means that, seen over a long period of time, it will tend to be rather
improbable that one person, one party or one movement will be able to
install itself as a rigid organizational centre, with a monopoly of power.'*®

It is in these respects, consequently, that Luhmann'’s critics have the great-
est justification in their accusation that his theory of politics, like that of
his institutionalist precursors in post-1945 Germany, actually marks a covert
return to the political theories of pre- or counter-Enlightenment Europe, not
a decisive move beyond these. As discussed above, in one guise or another
the history of Western liberalism, from Kant through to Habermas and
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Rawls, might be seen to rely on the postulation of a certain human quality
of legislative reason. This is expressed theoretically in the complex philo-
sophical history of the legal subject, and it is manifest practically in the core
liberal-institutional conception of the legal state, which stipulates that the
legislative body should be separated from the executive and that the exec-
utive should be formally and substantively answerable to the legislature. On
the broadest theoretical level, moreover, liberal-democratic theory always
culminates in the question of the relation between legality and legitimacy,
and of the conditions under which legality can produce and safeguard legit-
imacy. Luhmann’s position in relation to these questions is obviously highly
ambiguous.

In this respect, in fact, it might (however schematically) be argued that
the great dividing line in modern political philosophy falls between a
Kantian-liberal legal-state tendency, which argues that legitimacy relies on
(or is co-emergent with) a prior substructure of legality, and an Aristotelian-
conservative tendency, which claims that legitimate order comes before law,
and that the contents of legitimate law cannot be stipulated by prior or
invariable criteria. Clearly, Luhmann is not in any obvious way an
Aristotelian philosopher. In fact he rejects Aristotelian political ideas on
several quite separate counts. First, he dismisses Aristotelian philosophy as
a false conflation of politics with fundamental features of human nature and
historical character; he thus derides the naivety of neo-Aristotelian or com-
munitarian theorists,’* and he speaks mockingly of those who seek to resus-
citate Aristotle’s politics in modern complex societies.!® Second, he often
echoes aspects of Kantian philosophy, especially concerning the virtuality
and formality of social norms and laws (hence his sporadic closeness to legal-
state theory), and so he rejects the Aristotelian claim that laws derive directly
from practical agreements between citizens. Likewise, third, the importance
which he ascribes to private and economic autonomy, coupled with his spo-
radic depreciation of politics altogether, clearly opposes Aristotle’s privileg-
ing of public or political existence as a most noble region of human
self-expression. Despite this, nonetheless, Luhmann still shares a certain
element of anti-individualism and anti-formalism with Aristotle, and he sets
out various convictions which are most definitely not at odds with the Aris-
totelian line of thought. These are, first, that the law cannot prescribe
abstract terms of legitimacy to politics; second, that political legitimacy pre-
cedes valid law (that there are no pre-political entitlements or rights); and,
third, that the laws serve to reflect and stabilize the conditions of political
legitimacy in the form which it assumes at any given moment in time.'® In
this light, paradoxically, Luhmann might be seen as a theorist of the legal
state emerging from a tradition which habitually rejects the legal state. Or,
at least, he might be seen as a thinker in the tradition of early German pos-
itivism, who defines the political apparatus as a legal person, with legal
responsibilities and obligations, but who does not include, in this sense of
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power’s obligation to law, substantial preconditions regarding the content
and extent of the legitimate exercise of power. Like Carl Schmitt before him,
therefore, in the juxtaposition of law and politics, Luhmann argues that, in
the political system, politics inevitably comes before law, and that law has
a very limited capacity to make prescriptions for politics.'®* A fundamental
function of the entire political system, and especially of the administration
in the political system, is, he argues, ‘to ensure the acceptance of still inde-
terminate, random decisions - thus, to ensure the legitimacy of legality’.'* In
other words, the content of legislation is established prior to legislation, and
legislation merely has to make acceptable legal sense of this content.

The political system is legitimate, consequently, wherever it can pass its
rulings off as legitimate: wherever these decisions act as trusted and accepted
universal motives for obedience. The political system obtains this goal
because of the complex processes of symbolization, transmission, second-
coding, proceduralization, adjustment and complexity-management de-
scribed above, not because of what the laws themselves mean. In fact, law
acquires legitimacy only where it is recognized and accepted as a reliable
and plausible motivation for compliance. Where this occurs, Luhmann
explains, ‘in a central question of human co-existence’ — that is, the legiti-
macy of public power - ‘arbitrariness becomes an institution’.'**

In sum, the main objective of post-Enlightenment political philosophy is
to account for the balance between legality and legitimacy, and so either,
after Kant, to show how the constitution of legitimacy can be measured and
controlled in the medium of legality, or at least, after Hegel, to explain how
legitimate power produces laws which can command some degree of uni-
versal recognition. Luhmann also recognizes this issue as the major issue in
modern political philosophy.'*> However, he also provides a radically new
perspective on this key question. Indeed, he fundamentally reorganizes this
most important political debate by claiming that legitimacy is always an
arbitrary variable, depending on the system’s momentary contingent self-
stabilization as order, and that legality, far from being the gauge of legiti-
macy, is merely the universalized medium and transmitter of this variable.
It is for this reason that Luhmann, to a large extent, replaces politics with
administration. Administration is the place where virtual forms of legitimacy
can become virtually valid laws, and as such it is the defining point in the
operations of the political system.

The question, however, of whether this is still Enlightenment, or indeed
whether Luhmann’s attempt to think beyond the Enlightenment does not
actually fall behind the Enlightenment, remains open.
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Risk and the Environment

In this chapter we turn to Luhmann’s writings on risk and environmental
issues set out in his books Okologische Kommunikation: Kann die moderne
Gesellshaft sich auf okologische Gefihrdungen einstellen (1986)' and Soziologie
des Risikos (1991).2 Our reasons for devoting a chapter to these two books
are twofold. In the first place, they offer an opportunity for readers with
some knowledge of Luhmann's theoretical ideas concerning politics and law
to see how these may be applied to the actual operations of the legal and
political systems in the context of today’s functionally differentiated society.
Secondly, and more generally, in these two books Luhmann holds a mirror
to two of the most important preoccupations of modern society. Of course,
Luhmann would never have claimed that the image reflected represented
absolute truth or accuracy, since no one way of making sense of the world
could ever capture the complexity of all possible communications. Never-
theless, in these two books he does invite society to see itself in terms which
do not depend upon the flattering and distorting images to be found in the
paradoxical self-generated descriptions of its function systems. Equally,
Luhmann’s analysis does not rely upon claims made by these systems for
their own rationally based achievements or their ability to control the future
through reasoned decision-making. Instead, what he offers us is a unique
account of society’s struggle against the odds to find ways to make sense of
events which lie outside the complexity of communicated meaning which
constitutes society.

Luhmann’s book on risk is clearly a reaction to the popularity of Ulrich
Beck’s book Risikogesellschaft: auf dem Weg in eine andere Moderne (Risk
Society: Towards an Alternative Modernity) which was published in German
in 1986. However, Luhmann’s conception of risk as a social construct
and the perspective it takes towards the problems that risk presents to
modern society, and the possible solutions to these problems, could
hardly be more different from those offered by Beck. As we have made
abundantly clear in Chapter 4, he does not share Beck’s dystopian vision of
the destructive effects of scientific and technological rationality and the
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domination of politics by technological considerations. Furthermore, Beck’s
seeming faith in the Green movement and mass participation in deci-
sions concerning the future of society contrasts markedly with Luhmann'’s
total scepticism concerning social movements, protest and the politics of
participation.

In contrast to Beck’s guarded optimism for the future, Luhmann’s is a
none-too-reassuring message, and one which flies in the face of all idealist
or utopian solutions to the world’s problems. Politics and law, which,
according to idealistically inclined commentators on the human predica-
ment, should be working symbiotically and in tandem to solve the world’s
problems, are reflected in Luhmann’s mirror as operating very much within
their own frameworks upon a reality which they themselves have created.
And these operations, far from embodying a spirit of co-operation and
mutual understanding, all too often conflict with one another and limit
each other’s effectiveness.

Luhmann’s descriptive accounts of the operations of law and politics, as
set out in Chapters 2 and 3 of our book and our discussion of the notion of
‘autonomy’ in Chapter 4,* give some indication of the enormous achieve-
ments and, at the same time, substantial limitations of these systems once
they had drawn clear of the anchorage of universal truths and supreme
authority, and become free-floating, autopoietic systems, capable of con-
structing their own reality, their own understandings of society, nature and
individual consciousness. What we examine now are, firstly, the ways in
which these two systems operate within the context of a general social com-
municative framework of ‘risk’ and, secondly, how they respond both indi-
vidually and in conjunction with one another when faced with a specific
problem - the degradation of the natural environment and the danger
of ecological disaster. These general specific perspectives, as we shall see,
become closely intertwined whenever environmental issues are understood
as ‘environmental risks’.

Risks and dangers

Luhmann begins with the belief that society’s ‘obsession . . . with extremely
improbable but potentially severe damage or loss can be explained in terms
of communication, i.e. in sociological terms’.* Moreover, he argues, this soci-
ological account is capable of occurring against a background of ‘entirely
normal, plausible postulated reality: namely the future depends on decisions
made in the present or, if already made, that have not been revised’.’
Luhmann sets out to explain this social phenomenon of risk by examining
‘risk communication’. This is not the same as engaging with other social
commentators in the rational calculation of risks, assessing the likelihood
of their occurrence in various areas of social activity, for Luhmann is not
interested in whether risks do or do not exist in some objective way.® His
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concern is rather to analyse sociologically the general discourse of risk which
permeates today’s representations of the future. For Luhmann, it is ‘[r]isk
communication itself’ and not the existence of risks that ‘has become reflex-
ive and thus universal’.

For his sociological analysis Luhmann chooses the conceptual distinction
between risk and danger, rather than that of risk on the one side and secu-
rity or safety on the other, which is commonly held to represent the choices
that one must make. He acknowledges that security as a counter-concept to
risk has wide usage in political rhetoric ‘as a variation on the distinc-
tion desirable/undesirable’ and also, in ‘a somewhat more refined version’,
among safety experts, who impose arbitrary standards of social acceptabil-
ity upon calculations of the probability of future events.” However, he finds
the concept of security or safety less useful as a sociological tool than might
first be apparent. ‘The apparently “safe” alternative’ implies the double cer-
tainty that no loss will occur and also that there could not possibly have
been anything to be gained by choosing the risky alternative. Yet, what may
have appeared the ‘safe’ path could have resulted in a lost opportunity
which one may well regret. ‘This is a question that will frequently be impos-
sible to answer if the opportunity is not taken up ... It is not possible to
forgo an uncertain advantage with absolute certainty’.® Not investing in the
stock market, for example, may appear as a safe option, but it may also be
seen as a risk of missing the opportunity for making money or of losing
money through inflation. As an analytical device, therefore, security does
not work effectively as a counter concept to risk.

Secondly, it may be possible for those, such as safety experts, who see
themselves as making risk/security or relative risk/relative security decisions
to perceive things in terms of facts and information, so that safety or secu-
rity (or an estimation of their probability) may appear possible, provided
sufficient information is available. The critics of these decision-makers, those
who, as ‘first-order observers’ share with them a vision of what they take
to be the real world, may, of course, accuse them of not obtaining enough
information or information of sufficient quality. Yet this shared under-
standing of the parameters of the situation does not hold ‘for a second-order
observer who is observing another observer fo see what the latter can and
cannot see’.’ Security or safety as a counter-concept to risk cannot, therefore,
do justice to the situation of second-order observers.

For these reasons Luhmann in his analysis of risk turns to the conceptual
distinction risk/danger, which sees risk defined as ‘loss which social processes
attribute to decisions’ and danger as arising in cases where ‘future losses are
seen not at all as the consequences of a decision that has been made, but
are attributed to an external factor’.'” To give an example, travelling to a
country where terrorism is rife is likely to be seen as a risk, while the pos-
sibility of being struck by a meteorite is likely to be interpreted as a danger.

The most important advantage arising from the risk/danger schema,
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according to Luhmann, ‘is in the concept of attribution, for this concept
relates to second-order observation’, for ‘[iJt is now possible to observe how
another observer makes attributions, for example, internally or externally in
relation to himself or to others, and either to constant or variable factors,
to structures or to events, to systems or to situations’."

This means that the distinction risk/danger is not in any way fixed in
advance. Being killed by an earthquake or emotionally devastated by mar-
riage breakdown may usually be seen as dangers — that is events which are
not attributable to decisions — but before such events occur and attributions
made as to their causality, ‘it remains open whether [they are] to be regarded
as a risk or as a danger’. If we want to know which is which, Luhmann tells
us that ‘we must observe the observer’. In principle it is always possible to
see every loss as avoidable, ‘by making a decision, thus classifying every loss
as a risk. For example, we could decide to move from an earthquake-prone
area, or not marry’. Yet ‘[t|his means that one cannot avoid risks if one
makes any decision at all’. Luhmann points out that:

We may calculate in any way we wish to do so, and in many cases we
may arrive at unambiguous results. But these are only aids to decision
making. They do not mean that if we do make some decision or other
risks can be avoided.

Furthermore, ‘in the modern world not deciding is, of course, also a
decision’.'?

What Luhmann is concerned with, therefore, is not whether any specific
assessment of risk is right or wrong, accurate or inaccurate. Nor is he inter-
ested in the reasons that some events are commonly regarded as ‘risks’ and
others as ‘dangers’. His concern is rather in observing the observers of future
uncertainty and describing how in modern society the concept of risk is
used to link what might happen in the future to present decision-making.
Of course, this future orientation of decisions (‘present futures’) relates
to ‘future presents’, that is to how decisions made in the present will be
regarded in the future. Events that have already taken place present oppor-
tunities for causal attributions which relate (or blame) their occurrence on
past decisions. These attributions in turn feed into present decisions which
are seen as having repercussions for the future, so that the avoidance or min-
imization of risk becomes a product of past understandings of causality, with
the result that it proceeds in a self-referential manner.

Since, for Luhmann, the meaning of events can be communicated only
through social systems, which in modern society are organized on the basis
of functional differentiation, it is only through society’s functional subsys-
tems that meaning can be made and communicated. Any sociological exam-
ination of risk as a product of decisions, therefore, should be conducted by
observing the various ways in which these make sense of future uncertainty,
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and attribute their control and management to decision-making. For Luh-
mannian sociology, the problematic of risk becomes, therefore, not simply
how each functional subsystem is to deal effectively with risks, but how each
such system conceptualizes risk in its own terms and is able (or unable) to
contribute to a general societal belief that risks are indeed controllable, and
avoidable through a process of causal attribution.

There is another dimension which may help to explain the paradoxical
nature of Luhmann’s dichotomy of risk and danger. This relates to his own
social systems theory and, more particularly, the distinction between system
and environment. From within a system risks may be identified and taken
into account in system communications. Risks are in effect possibilities of
future loss which the system is able to see and ‘understand’. Dangers, by
contrast, represent the contingency of the system, the unknown, the pos-
sibility of future loss occurring not within the system’s environment. Events
which occur outside that environment are necessarily seen by the system as
dangers, that is as occurrences which are beyond the reach of the system’s
code and programmes, and which there is no possibility of the system being
able to anticipate. These dangers may, of course, be recognized by an
observer of the system in the same way as second-order observers may see
what a decision-maker cannot see. For observers of the system, using dif-
ferent distinctions from that which the system employs, these dangers may
appear as risks, that is as losses that may be avoided or reduced through
decisions. One is left with the paradox, therefore, that only system com-
munications offer any assurance of risk management or control. Only within
the system is there any possibility of security. Yet this relative safety depends
upon the existence of a social reality beyond the horizon - that of func-
tional differentiation — where there is no security, where unforeseen and
unforeseeable dangers are lurking. Not only does what seemed relatively safe
now appear dangerous or risky, but the very security offered by the auto-
poietic nature of the system depends upon an omnipresent danger that
something might happen which the system has no possibility of predicting.
Seen from this perspective, systems are inherently risky, for there can be no
certainty that any communication will be seen as true, valid, authoritative,
good or right, beyond the boundaries of the system in which it is uttered.

Law and risk

Luhmann sees law’s time-binding function, its stabilization of norms over
time, as providing forms which are able to transform risks into norms. This
happens ‘in ever-changing situations’ so as to enable ‘facts’ to be established,
repetitions to be recognized, for learning to occur.” It is not only law that
imposes its construct of time upon events. For Luhmann, everything
happens simultaneously and only social systems are able to organize time
into sequences within which causes and attributions may be made. This
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time-binding should not be seen merely as a way of imposing structure on
some external reality. Rather it is implicated in the actual ‘coming into being
of factual states’,'* the construction by the system of an environment of facts
and assumptions about their causes within which system operations may
take place.

These operations give temporal meaning to events and, at the same time,
generate ‘structures in the autopoietic process of continuous self-renewal of
the system’. According to Luhmann, this appears to cause a social problem
for society in that the generation of structures through time-binding lays
‘claim to material and social meaning, thus altering forms and influencing
social distributions’."® The effect of this is that the legal system’s transfor-
mations of risk and its attribution of causes into legal norms — the rules and
laws which determine what is lawful and unlawful — are likely to be taken
as representing social truth. Things are so, because the law claims them to
be so. To take a simple example, a legal norm may state, for example, that
it is unlawtful for parents to use any physical punishment on their children,
because it encourages an acceptance of violent behaviour among those
who are punished in this way. The need to reduce risk of future violence is
thus transformed into a legal rule based on the causal attribution of violent
behaviour to the childhood experience of violence. Moreover, this norm
remains unchanged even if research finds that the relationship between mild
corporal punishment and violence is at best tenuous or that there are other
factors, such as a genetic disposition, which are far more influential in the
production of violent behaviour. ‘The norm is valid, as long as it is valid
...it can be amended . .. [bJut as long as it is valid, there is no risk in being
guided by it'."® This would be the case even if there were actual evidence that
physical punishment was a deterrent to violence, and that the norm of out-
lawing physical punishment actually increased the risk rather than reduc-
ing it. Legal norms, as we have seen, do not depend upon a foundation of
facts born of experience, but, on the contrary, they serve society by pro-
ducing counter-factual expectations which may be relied upon for generat-
ing lawful conduct. As we shall see, however, law’s stabilizing of expectations
through time-binding may lead to disastrous consequences when legislation
designed to reduce or avoid environmental risk is based upon scientific
‘truths’” which subsequently turn out to be false. One may appear to risk
nothing by using the law to guide one’s behaviour, but this avoidance of
risk has no meaning outside legal communications. As Luhmann puts it,
‘[w]e can ... hardly expect that risk problems, if they are problems of time
binding, can be solved within the framework of suitable legal forms’. He
insists that ‘in the case of risks we are not dealing with a future for which we can
in our present determine how others are to behave in future situations’. Unlike a
legal norm, ‘a risk cannot be violated, so that [i]f the law can be expected
to assume risks, this can only occur by detemporalizing the assessment of
what is right and wrong’. This means, in other words, that ‘symbols such as
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legal force or legal validity have to be deployed with “binding” effect regard-
less of whether the future proves a decision right or wrong’."’

The fact that the law is obliged to ‘invent’ consequences for its decisions
which cannot possibly be known in advance results from its need to conceal
the paradoxical nature of its own self-reference — the fact that there is no
justification for law beyond law itself. Legal decisions cannot be left to
appear either arbitrary or simply the product of the legal system’s own
operations. They must be justified by an appeal to some seemingly external
authority. Yet, as we saw in Chapter 2, this authority exists only within an
environment which law has itself constructed. For law to assume conse-
quences for its decisions, and devise attributions of causality to justify such
consequences, may be necessary for its autopoietic self-reproduction, but
‘from a sociological point of view it is a symptom that law is expected to
assume and process risk, which the form of the legal norm is at a loss
to cope with’.'8

One further dimension in law’s assumption and processing of risk lies in
the role played by scientific experts within the legal system whenever a legal
decision has a future orientation. Decisions concerning harm to children or
the environment and harm from dangerous offenders or psychiatric patients
all fall into this category. As a general rule, where law recognizes future harm
it will also find risk in Luhmann’s sense of some possibility of future loss
attributable to decisions. Some risks may well exist prior to their legal recog-
nition. It is, however, also the case that any future loss selected by law as
capable of transformation into legal norms must also be treated as a risk, if
only because it would be pointless for legislators to attempt to control, or
judges to reduce the likelihood of, future ‘dangers’ which are not amenable
to influence through decisions. It is also highly likely that, in recognizing
the existence of a future harm, law will also ‘discover’ the existence of expert
knowledge capable of estimating the likelihood and predicting the nature
of such harm. The processes by which future harms become constituted as
risks rather than dangers involve complex and intricate interplay between
the scientific, political and legal systems. It is certainly the case that the
attribution by the legal system of loss to decisions has helped to generate
areas of expert knowledge which otherwise are unlikely to have existed.
What is more, the structural coupling through individuals and organizations
of law and science within these areas of knowledge has made possible the
rapid transformation of ‘dangers’ — future losses for which nobody could be
blamed - to ‘risks’, that is to losses where an attribution of responsibility is
expected or even demanded."

Risk and politics

From within the political system, problems may arise from perturbations
caused either ‘by the expectation of being able to guarantee a risk-free
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society’, or by ‘public opinion demanding stricter regulation [of risky situa-
tions] than decision makers and experts would consider rational’.* In each
case the problems for politics occur when perceived risks are transformed
into political risks. What appears, for example, to medical science as a major
risk to public health may within the political system be ignored because it
is decided that there is a ‘risk that a . . . risk limitation policy’, as Luhmann
puts it, ‘will not pay off politically, will not pay dividends in the form of
electoral victory - for example, because other subjects of overwhelming
urgency have since caught the public eye’.”!

Again, Luhmann observes the important part that time plays in risk man-
agement. Political time is not the same as legal time or, for that matter, as
any other organization of time in the social system or in its environment.
Unlike in the legal system, where time is bound in such a way as to allow
present cases to be decided as if future uncertainties could be known or their
probability accurately estimated, the sequence of decisions within politics,
according to Luhmann, ‘is punctuated by the [specific] time structures of
the political system — for example, by the rhythm of elections, the legisla-
tive periods, the stability or instability of governments’. These structures also
determine ‘the foreseeable consumption of time by the process of making
decisions and seeking consensus’,?> which may be manipulated by strategic
devices of urgency and delay, but only within politically acceptable limits.
Its own time organization places the political system under constant pres-
sure to deal with disturbing events in its environment, so that selections
have to be made regarding to which of these politics will react and to which
it will remain indifferent.”® Even if politics does react, there is no guarantee
that the response in terms of political risk management will correspond to
what is required to avoid or reduce the risk as it exists outside the system
of politics, or that timing of political measures will be commensurate with
the urgency of that risk. According to Luhmann, therefore,

Politics works in episodes, in short stories each finishing with a collec-
tively binding decision, a symbolic gesture of conclusion. The political
system is thus free to turn to new topics or to await feedback from old
ones. But whatever happens with the risks?**

In terms of its ability to manage risks on society’s behalf, the image of the
political system that emerges from Luhmann’s account is quite the reverse
of that promoted by government and opposition. These both optimistically
tend to present themselves as having the capacity to gain and remain in
control of risks, even if their respective methods of gaining control are
very different from one another. Luhmann, by contrast, sees major prob-
lems arising from ‘the impossibility for the political system to control
other systems with an adequate grasp of consequences’,* and above all from

the way that politics is organized into party politics. The party political
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organization of politics creates a situation where information is politically
selected by the media as positive or negative to one or other of the parties,
as intrigue, in the promotion and demotion in political careers or in ‘the
political election with everything that it reputedly or actually influences’.?
These factors all compound the difficulties that politics faces in responding
in a way that might avoid future loss through its decisions.

Luhmann identifies the political system’s self-appointed role as regulator
of other function systems within the welfare state as particularly problem-
atic, since the range of matters calling for regulation by politics is ‘endless’,
demanding intervention in such matters as ‘the economy in the shape
of tax raising or borrowing, [in] amendments to patent law, [in] changes
in divorce law, [in] education policy, [in] the granting and withdrawal of
subsidies for scientific research, [in] the approval or rejection of drugs,
[in] changes in the reimbursement of medical expenses’. Moreover, for
Luhmann, ‘the impossibility for the political system to control other systems
with an adequate grasp of consequences and limited risk is inversely pro-
portional to the facility with which such decisions can be put into force and,
however sporadically, actually implemented’.?’

This ‘astonishing expansion of accountability’ of politics in the welfare
state, according to Luhmann, ‘begets a gigantic and uncontrollable machin-
ery for increasing risk’.?® The problem is intensified by the coding of gov-
ernment and opposition, which creates a temptation for all decisions to be
made ‘with an eye on their electoral effects’. “The opposition principle’
rewards the ability to impose particular definitions of perceived social prob-
lems and push forward decisions to deal with the issues as they have been
pre-defined, ‘so that more attention is paid to catchwords and presentation
than to evaluation of consequences’.”

Luhmann is not alone in his complaints about the state of the party-
political system and the exaggerated ambitions of politics in the welfare
state.*® What makes his fierce critique of the unrealizable ambitions of pol-
itics in relation to ‘risk’ rather different from other critical accounts of the
welfare state from both right and left, however, is the highly original theo-
retical perspective he offers under the heading ‘The demands on politics’.
He goes on to analyse these demands through the construction of social
issues in terms of risk. In this analysis he identifies two important factors
which combine to produce enormous difficulties for the political system.
The first of these is the way in which society reproduces issues as distinc-
tions between ‘decision makers’ and ‘affected parties’, and is then ‘able to
offer only political solutions to the resulting conflicts’.*! Yet politics is ill-
equipped to find such solutions to transform social risks into political risks
of a kind that can then be eliminated or reduced through political means.**
To give affected parties legal rights or to introduce legal regulations to
protect their interests may satisfy pressure groups for a time, but it merely
passes the problem over to law without offering any political solution to the
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conflict between decision-makers and those affected. Luhmann concedes
that juridifying risk problems might help to ‘break down complex issues into
partial decisions’ and ‘provide each side with opportunities to attain its
goals’,** but in depoliticizing the problem by transferring it to the legal
system, there is no guarantee that the legal system will accept the political
view. Politics runs the inevitable risk, therefore, that the most expedient
political solution might not be a lawful one. Law cannot be relied upon to
carry out political objectives. Transferring risks to law is, therefore, itself a
risky business for politics — the risk being the delegitimization of the polit-
ical system through its failure to manage, or give the impression that it is
able to manage, risks. Moreover, the ‘politically relevant difference between
decision makers and affected parties’ still remains a political issue. One
person’s risky behaviour becomes a danger to others - that is a loss over
which they (the others) see as not controllable through their own decisions.
Politics inevitably formulates the conflict in terms of this distinction and a
resolution of the conflict remains outstanding, despite any successes in the
courtroom or in negotiations.

The activities of protest movements and the mass media intensify the dif-
ficulties for politics and ‘traditional agendas of legal protection and correc-
tive distribution no longer suffice’.** The problem that the political system
has to confront is not the risk issue at the root of expert scientific or medical
concerns, but, as we have seen, the conflict between decision-makers and
those affected. Yet the very construction of the problem in these terms may
be far removed from any reality outside of the political system, and does
not provide a stable basis for managing the risk — even the political risk. The
dividing line, for example, between decision-makers and those affected
is often unclear. Those affected may also be decision-makers — frequent air
travellers, for example, may complain that the policies of oil companies
are increasing global warming, but may fail to recognize themselves as con-
tributing to oil consumption (‘One man’s risk is another man’s danger’).*
Moreover, solutions which invite the participation of affected parties may
have to acknowledge that the status of an affected party does not stop at
those directly or most seriously affected. As Luhmann remarks, ‘There
are no limits to stepping up participation’.* In practice, only those who are
organized into effective pressure groups are likely to participate. Again, the
original problem becomes mutated in ways which make it amenable to polit-
ical coding but for which the political system is unlikely to have a solution.

The second important factor that Luhmann identifies concerns appeals to
the reasonableness and goodwill of the parties and the forging of solutions
based on participation, co-operation and exchange of information. These,
he argues, while often proposed as solutions to risk-engendered conflicts,
are unlikely to succeed except perhaps as a delaying strategy. Attempting to
resolve conflicts between decision-makers and those affected by appealing
to the parties’ participation in seeking solutions based on the exchange of
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information is only likely to succeed where there is a degree of trust and
confidence in the honesty and completeness of the information that each
puts forward. Yet, this is impossible, because each is working on necessarily
incomplete models of the future, which they interpret in ways which rein-
force their own particular interests. Opening up channels of communication
is all very well, but, as Luhmann states, ‘[a] communication, if understood,
always provides the opportunity for accepting or rejecting the content
offered’. Why, he asks, ‘should more communication incline the addressee
to accept what he is offered rather than reject it’? In order for the commu-
nication to be accepted, one would have to be able to communicate its truth
and honesty, but ‘as we have long since recognized, . . . this is impossible’.
‘What is likely in such circumstances’, according to Luhmann, ‘is that the
communication will reinforce an existing disposition’.”

Nor, for Luhmann, is there any possibility of influencing the conflict
between decision-makers and affected parties by presenting a quantitative
analysis of risky situations, at least not where the risk is seen as potentially
catastrophic. ‘It may be possible to calculate that the danger to which one
is exposed by the existence of a new nuclear power station in the neigh-
bourhood is no greater than the risk of deciding to drive a further three
miles per year.”*® Yet this kind of calculation is ‘hardly likely to impress
anyone, in the first place because quantitative calculations are widely known
to be capable of manipulation; secondly, because the danger of being
exposed to injury from a nuclear power station is seen as a disaster, and
‘quantitative analysis always becomes irrelevant where disasters are to be
feared’.* What actually counts as ‘a disaster’ is, of course, not decided on
the basis of objective criteria, but is subject to individual interpretation.
Luhmann draws up a negative test which identifies a disaster as occurring
‘whenever the affected party refuses to allow himself to be convinced by
quantitative analyses’.”” Public opinion and above all the mass media set
‘the disaster threshold’ in different ways at different times. The consequence
for politics is that it ‘cannot rely upon the quantitative calculation of a risk
and cannot be expected to do so’.*' Rather, the political system has to
operate on the basis of guesses and ‘above all on the acceptability of its own
decisions’ **

The situation of having to resolve such conflicts in order to obtain col-
lectively binding decisions ‘confronts politics with a presentation problem.
Politics has insufficient universal knowledge; above all no knowledge of the
future. It must therefore make risk decisions’.** Yet, if it wants to retain its
self-image of legitimacy, it cannot present its own decisions as risky. Nor is
finding the rational solution a possibility, since claims to have arrived at ‘the
right answer’, after having weighed up all the alternatives and selected
the most appropriate, inevitably restrict the range of possible rational solu-
tions and invite criticisms that the alternatives which were not chosen were
equally founded on sound rationality. Furthermore, politics simply does not
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operate like this. Rather, as Luhmann suggests, it ‘has to learn from unan-
ticipated secondary effects of its own generalizations after having deter-
mined them ... In this way the decision can be determined on the basis of
observable factors’.** According to Luhmann, therefore, the legitimacy of the
political system depends not on the successful formulating policies derived
from logical analyses of problematic situations, but upon observing the
responses to its own communications and adjusting its decisions accord-
ingly, thereby maintaining a fiction of plausibility.

Another possible answer to politics’ presentation problem is that of
finding an ethical solution. Luhmann is particularly sceptical towards the
suggestion that politics is able to use ethics in this way. ‘Whenever a weak
spot in society is suspected’, he argues, ‘ethics are called for’.** Using ethics
as a guide means that ‘[r]esponsible conduct is recommended’, but how does
one set about finding an ethical solution ‘when the problem consists pre-
cisely in the fact that consequences cannot be anticipated?’* Similarly the
maxim ‘that one may behave in a risky manner as long as others are not
affected’®” assumes that one knows whether or not they will be affected and
so avoids confronting the problem of risk. Luhmann, however, acknowl-
edges that ‘[t|he debate on ethics. .. has at least established one thing: a
dependence [in politics] on additional decisions not determined by rules or
maxims or value patterns’ but which have to be added:

Ethics cannot of itself overcome this built-in hiatus . .. Politics, expect-
ing ethics to help it make decisions, is referred back to itself; and for all
practical purposes it is referred to organizations that are in a position to
formulate resolutions, take votes and communicate the results.*

In other words, ethics neither solves political presentation problems nor
allows it to escape from its self-referential closure. All it does is throw the
problem back to the political system in a way that makes it clear that there
are no purely ethical answers.

The conclusion of Luhmann’s discussion of the possible responses of the
political system in relation to risk is that the political system ‘only has
the opportunity to transform . . . external risks into internal ones, into risks
incurred by its own decisions’.* This being the case, ‘Its own risks then
take on two forms’. In the first, ‘one can decide to regulate the matter in
question and thus take the responsibility for the consequences’, while
in the second, ‘one decides to wait and see, to commission further expert
opinions; and then one either witnesses a dedramatization of the situation
or is confronted by progressive degradation by growing cost, by less time to
manoeuvre’.*

Luhmann recognizes, widespread consensus that problems of risk cannot
be reduced to a matter of rational decision-making — ‘since identifying the
conditions for rationality alone requires far too much time (and in principle
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infinite time) thus amounting to postponement’.’’ Nevertheless, he insists

that ‘it would . . . be just as wrong to conclude that politics is in principle
irrational’ but ‘there are good reasons for observing political decision
making as risk instead. And also to do so precisely when politics, as we have
suspected, is not in a position to present itself as risky decision making’.’*

Luhmann argues, therefore, that [t]he rationality of specifically political
risk’ could be seen as ‘weighing the risks of deciding one way or the other’
solely from a political perspective, taking into account only political factors,
such as ‘the protest potential of side effects’ or the electoral power of those
affected’. He adds as a final thought that, ‘depending on the solution
chosen, it may be advisable to stress the possibilities or the difficulties of
intervening for the purposes of control’.>

The environment

Luhmann’s motivation

It may be tempting to see Luhmann’s Ecological Communication as a wholly
sceptical account of the ability of society’s function systems to control
destructive and anti-societal behaviour, even where the future of earth and
the whole of humanity is in jeopardy. Indeed, much of the book is devoted
to pointing out in no uncertain terms the limitations of these systems in
generating effective action to prevent wholesale environmental destruction
and the impotence of protest groups to do more than protest.

The political rise of the Greens in Germany and the publication and influ-
ence of Ulrich Beck’s Risk Society seem to have had the effect of dragging
Luhmann down from the theoretical stratosphere and motivating him to
confront head-on current social issues, just as the German preoccupation
with welfare in the 1970s had inspired him to challenge the concept of ‘the
welfare state’ in his book Politische Theorie im Wohlfahrtsstaat (Political Theory
in the Welfare State) (1981). In each of these ‘social policy’ books Luhmann,
untypically, seems to relish the opportunity to intervene in current politi-
cal debates and to transform them from their usual right-left, capitalist—
socialist, industrialist-conservationist forms into a much more complex,
much more intriguing and much more challenging discussion of the issues.
Of course, it is always possible to attribute as the motive behind Luhmann'’s
interventions impatience with half-baked ideological formulations and sim-
plistic and myopic solutions. Nevertheless, it may also be the case that he
chose to interrupt his programme of completing a major work on each of
society’s function systems to write this book and Risk: a Sociological Theory,
because of a sincere and deeply felt concern for the predicament of the
planet and the future of humankind. Indeed, given his belief that his own
account of the structure of modern society as consisting of functionally
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differentiated, autopoietic systems of communications offered the most
comprehensive and accurate sociological model available, he could well
have felt himself under some kind of obligation to make this model avail-
able to those who were in the throes of grappling with the dangers of envi-
ronmental degradation. Moreover, his overreaching argument that social
systems at present were impotent effectively to handle these dangers could
well be seen as a way of warning to the world of impending disaster, unless
some way was found of reconceptualizing society’s environment.

Towards the end of Ecological Communication, Luhmann writes: ‘Our aim
was to work out how society reacts to environmental problems, not how it
ought to react or has to react if it wants to improve its relation with the
environment’.>* Nevertheless, he goes on to support the idea of a new ratio-
nality, ‘social rationality’ — one that ‘would naturally require that the eco-
logical difference of society and its external environment is reintroduced
within society and used as the main difference’.>® Yet how is this to be done
when the prerequisite for social communication is functional differentia-
tion? Society cannot operate as a unity when the only way in which it can
conceptualize itself is in the form of difference. ‘System rationality is never
concerned with unity but with difference.”*® The message may be a bleak
one, but the very fact that Luhmann has chosen to undertake the difficult
and unpopular task of unmasking the self-images of function systems,
and undermining their claims for progress and control, suggests that he
saw this as a first tentative step towards a new understanding of society
which in turn might lead to new forms of communication about society’s
environment.

Ecopolitical analyses

Luhmann’s first port of call in his tour of society’s functional subsystems’
handling of ecological issues is the economy. While his analysis of the dif-
ficulties in expecting economics to control itself in ways that benefit
the environment are beyond the scope of this book, his passage from
economics to law and politics is well worth mentioning here. Luhmann is
critical of ‘contemporary ecopolitical discussion’ in which, he claims, ‘the
contrast between the language of prices and the language of norms is as
striking as it is disarmingly simple’. He argues that it leads to the belief
that ‘whatever does not fit within the language of prices has to be expressed
in the language of norms’. Whatever the economy does not bring about
on its own has to be accomplished by politics with the help of its legal
instrument.®’

This in turn results in the kind of analysis that tells us that ‘more is
required of politics than it can perform’, with the consequent ‘overburden-
ing of the political system’, which is ‘forced to offer hasty, false solutions,
defer problems or try to gain time, which inevitably leads to radical
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disappointments with it’.*® Interestingly, Luhmann rejects the overburden-
ing of politics as a sufficient explanation ‘because it tends towards over-
politicization and consequently to political fiasco’, and replaces it with his
own analysis based on the familiar systems theory account of a function-
ally differentiated society’.* In this analysis ‘politics as well as the economy
are only subsystems of society and are not society itself.°° A systems theory
account, he adds, also demands ‘that the function systems of politics and
law have to be distinguished more clearly than usual’.*

Politics and law and the environment

In our short summary of Luhmann’s account of society’s response to eco-
logical problems we start with the political system and then move on to
consider the relation of politics with law in addressing environmental issues.
We have already seen how politics, in Luhmann’s theoretical scheme,
is ‘the force whose task it is to put things in order’, which works mainly
through removing restrictions on appeals to it, and so broadening its
scope for intervention and with it the prospect of improvement. Politics,
according to Luhmann, ‘regenerates hopes and disappointments and con-
tinues to thrive because the themes in which this occurs can be changed
quickly’.®?

For Luhmann, ‘[t]he inclusion of ecological problems within politics may
reinforce this see-saw effect because through them it becomes clear how
much politics would have to accomplish and how little it can’. The conse-
quence of this gap between ambition and achievement is that ‘the political
system is constantly tempted to try to do this’, that is, bridge the gap,
‘through a different government, a different party, eventually through a dif-
ferent constitution’.®® Yet, for Luhmann, ‘there is little sense in attributing
a special social position to the political system, like a leading role or com-
plete responsibility for the solution of ecological problems’, simply because
the political system, like every other social system, is incapable of acting
‘outside its own autopoiesis, its own code and its own programs. If this
happened then such an activity would not be recognizable as politics at all’.
Politics is ‘limited to executing a practicable politics .. . . and [t]he conditions
of practicability have to be regulated and, if necessary, changed within the
system itself’.%* Politics, according to Luhmann, also needs to take account
of its own ‘resonance’, that is the echo of its communications from beyond
its own boundaries. This ‘arises because “public opinion”, as the true sov-
ereign, suggests the chance of re-election’.®® In other words, the political
system and public opinion are ‘structurally coupled’ around the possibilities
of gaining or retaining power, in the sense that their communications co-
evolve and feed off one another, amplified, mediated and edited, of course,
by the mass media.

As we have previously remarked, for Luhmann, political power, backed up
by physical force, has ‘little chance for application in highly complex



Risk and the Environment 197

societies’, and ‘the crude application of such power is almost useless for the
regulation of ecological problems, because no one can be forced into any
specific behaviour which would improve the relation of society as a whole
to its environment’.*® He points to a further limitation of political power,
which ‘ultimately rests on the threat of physical violence, i.e., on fear’, for
fear ‘can neither prohibit nor prevent anxiety’.” Violence may be used as a
counter-force to violence, but ‘anxiety cannot be used to combat anxiety’.*®
According to Luhmann, there are few ways to combat anxiety effectively.
One is that practised by the Green parties, which amounts to abandoning
any rational attitude towards ecological questions and practising the
‘politics of obstruction’ - ‘no cutting down of trees, no nuclear energy’, and
so on.” This leaves politics limited to imposing restrictions upon blockages
with no responsibility for consequences, which hardly begins to solve the
problems of the environment.

Luhmann sees politics, both in its attempts to solve the problems of the
environment and more generally, as being restricted essentially to two mea-
sures, one requiring intervention in the legal system and the other in the
economic system. ‘It can use power to enforce new laws and it can use power
to procure money without a return for it.””° Political use of law and money
is able to break through the barriers that usually restrict the legal and eco-
nomic systems, ‘because it can use its power and threaten with force’.”!
Another restriction that Luhmann identifies ‘arises out of the national, ter-
ritorial limitation of the coding of political power’? and . . . from the lack of
effective international, legal regulation of the transformation of ecological
problems into national politics’. ‘As a result, society’s political resonance is
restricted by territorial sovereignty’.”

As we have already discussed earlier in this chapter, Luhmann’s systems
theory sees social systems as constructing their own concept of time. Time
within the political system is unlikely to coincide with the time agenda
set by environmental issues. Politics, according to Luhmann, ‘has to be
ready for a short-term change of political directions because of elections
... This is in marked contrast to a constantly needed long-term ecological
politics’.”* Moreover, not only is the temporal structure of politics, the
political agenda that we discussed earlier in this chapter, likely to be at odds
with the timing of changes in the ecological environment, but it is also likely
to agree ‘only to a small degree with the requirements of other systems’.”®
As Luhmann remarks, new regulations for car exhausts may be urgent in
order to save dying forests, but ‘the more that politics depends upon co-
operation and the development of consensus the greater is the probability
of delays, of new unexpected initiatives and of long-since obsolete bodies
of regulation’.”®

Turning now to the legal system, Luhmann expresses grave doubts
whether the standard legal method is capable of dealing effectively with eco-

logical problems. ‘Natural law ceases to function precisely where it concerns
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nature’, he declares, ‘and even consensus (a kind of ersatz natural law) seems
unattainable’.”” He describes how law, in its desire to establish order, is able
to react ‘only in its own system-specific way to environmental dangers’. As
in his discussion of risk, he emphasizes how law’s codes and programmes
‘translate danger into the conditions of correct action’, which ‘is fixed in
the future-perfect tense...It imagines an action as completed in the
future’.”® For example, if exhaust emissions are reduced according to the law,
then the destruction of forests will have been avoided. But, as Luhmann
points out, ‘no matter how much talk there is about “goals”, the law can
never attempt to capture all causal factors successfully or to determine all
processes legally’.”® It may be able to make a contribution to the attainment
of political objectives, but how important this contribution turns out to be
will always depend upon other factors which are outside the control of law.

Luhmann sees this use of law to control future behaviour in ways which
protect the environment and reduce dangers as ‘a specific technique for
dealing with highly structured complexity’, which requires ‘an endless
restructuring of the law’. Uncertainty over what will happen and what the
consequences will be make it necessary to wait until unforeseen conse-
quences begin to reveal themselves. These are perceived by law and politics
as problems and ‘occasions for new regulations’. Further unforeseen conse-
quences will occur, and ‘it will be impossible to determine if and to what
extent they apply to that regulation. Again, this means an occasion for new
regulation, waiting, new consequences, new problems, new regulation and
so on."®

Any attempt to make consequences more certain and so more amenable
to regulation through law is fraught with difficulties, since certain knowl-
edge about the future simply is not available. So law may be faced with con-
flicting versions of what the consequences might be without any sound way
of choosing between them. Arbitrariness in decisions is likely to increase,
and any attempts to invoke principles, such as that of establishing ‘a balance
between public interest with individual concerns and reconciling this with
the requirements of environmental protection’, or formulas such as ‘equal-
ising’, ‘balancing’ or ‘proportionality’ can be achieved only arbitrarily. In
resorting to ‘technically informed arbitrariness’ law may succeed in resolv-
ing conflicts, but at a cost to its own integrity, to its own autopoiesis, because
such solutions are not specifically legal ones.®!

Another solution available for the legal system is to maintain that eco-
logical questions ‘have to be decided politically, so that a third code - an
exclusion code®” - is added to that of legal and illegal. Here, ‘the legal legit-
imization of political decision-making leads to the the reintroduction of the
excluded third value into the system . .. In this way the legal system makes
use of a constitution and democratic legitimization to deceive itself that pol-
itics can handle problems better than law’. In this way also ‘all arbitrariness
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can be transferred into this [the political] system for appropriate treatment
and reintroduced as a legal norm’.** Luhmann remarks that ‘this stunning
logical achievement . . . may be admirable’, but that it may well result in the
political system seeing law ‘as its own instrument of implementation’ and
lead to decisions within the legal system which are both arbitrary and not
arrived at in a specifically legal way.®

Attempts to avoid arbitrariness by developing rules ‘for establishing a
hypothetical consensus, procedural consensus and norms’ (a la Rawls) —
where consensus can be assumed when someone behaves in a way that
implies recognition of these norms — are all based on a false assumption
when applied to environmental problems. The assumption is that the prob-
lems ‘have their roots in society and therefore can be solved in the social
dimension’.®*> As Luhmann points out, these solutions are rendered inade-
quate by ‘the inclusion of the environment of society in the genesis of social
problems’.®® These are not problems that are amenable to solution through
social consensus, since they do not exist within society and changes in
society affect them only indirectly, in ways which are for the most part
unpredictable. The only consensus that is attainable is a ‘preventative’ one,
‘an abstract agreement about preventing all possible damage in so far as the
costs of prevention do not have to be accepted’.’” Under these circum-
stances, according to Luhmann, ‘the precipitation of political activity, social
solidarity and the legal solution of environmental problems remains as
abstract as it is inconsequential’.®®

Seen from the perspective of politics, the possibility of transferring eco-
logical problems to the legal system has its attractions. It appears to offer a
convenient way for politics to give the impression of being able to deal effec-
tively with environmental (and other) risks. As we have remarked, the legal
form is a form with two sides, ‘one which indicates what is forbidden, the
other what is permitted’,* and, as such, provides considerable scope for reg-
ulation. Luhmann gives the example of rules designed to regulate the skin
of apples, ‘which ought to be as smooth as possible to stop bacteria adher-
ing to it too easily’. Not without a certain irony, Luhmann suggests that:

a regulation is conceivable that fixes the permissible depth of wrinkles
on marketable apples. A limiting value of this sort digitalises the problem;
it is a form with two sides one of which indicates what is forbidden,
the other what is permitted. The forbidden and the permitted are thus
skilfully combined under a single marking, and this marking can be
shifted if changes in the state of knowledge or political pressure make
this advisable.”

He insists, however, that this use of law by the political system should not
be seen in terms of hierarchical authority with politics as the dominant
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power, ‘for both the political system and the legal system are far too strongly
determined by their own complexity’.”* Again, he returns to the concept of
‘structural coupling’®? to replace what he sees as the superseded hierarchical
relationship between the two.

Nonetheless, Luhmann is concerned by the ways in which the political
system uses law in its attempt to manage risks, not because he fears
domination of law by politics, but rather on account of the distorting effects
upon the legal system and its function of stabilizing norms. Risks are not
the same as norms, and the use of the legal system to regulate what politics
sees as risks by making them appear in a form appropriate for legal norms
serves to provide political authorities with negotiating power. ‘These agen-
cies can ... threaten strict application of the law or corresponding exercise
of discretionary power to obtain tractability...in other, not directly
enforceable respects’. Pressures to ‘do what we say’ are reinforced by the
danger of recourse to the courts. This sort of negotiated application of
the law ‘represents an unofficial form of delegating and enhancing political
power.”??

Luhmann expresses his concerns for the legal system if the political
system transmits to it ‘its sensitivity to questions of risk’. This is likely
to create pressure for the legal system to deform itself in order to accom-
modate these political demands.’* A little later he writes of his impression
that the legal system ‘is progressively giving up incorporating the pre-
dictability of the legal consequences of its own conduct into norm pro-
grammes as a condition and limit. This means that even self-determination
on legal matters is no guarantee against surprises’.”® In other words, there is
a danger of law taking upon itself the regulation of expectations which go
beyond the normative and in doing so finding that the stability of such
expectations are disappointed by events over which the legal system has no
control.

Politics and law in the protection of fishing stocks

The story of European fish conservation may help to illustrate this point.
European regulations were devised and introduced to preserve fish stocks by
specifying the maximum size of the holes in fishing nets, so that smaller
fish could escape and continue to breed. Regulations also specified the
minimum size for the marketing of fish of different species, once again to
allow the smaller fish to return to the sea. As law this worked well. It was
clear what was legal and what was illegal, and regular inspection was able
to enforce the regulations both as to the size of the net holes and the size
of fishes that could be brought ashore for sale. The first ‘surprise’ was the
reports of fishermen that those fish under regulation size which were caught
in the nets rarely survived the experience. Most died before or shortly after
they could be thrown back into the sea. If the fishermen had been allowed
to bring them ashore for sale they could have supplemented the available
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fish for marketing, but, since this was illegal, they were simply wasted. The
second ‘surprise’ came in 2002 when marine scientists cast serious doubt on
the policy of catching and eating the larger fish. Far from preserving fish
stocks, they reported, it may well have had the reverse effect, since by taking
the larger fish and leaving the smaller ones, fishermen were taking out of
the genetic stock those which were more likely to breed and to produce
good-size fish in future generations. If this proves to be the case, an effi-
ciently operated regime of legal control has in fact contributed to the degra-
dation of the fish stock.

Law was in this instance drafted in by politics, not for the purpose of sta-
bilizing normative expectations in the face of counter-factual disappoint-
ments, but to reinforce a policy supposedly based upon ‘the facts’ of sound
science. The norm in this case was that depleting fish stocks should be pro-
tected. Transformed into the legal system’s legal/illegal code this would have
established as law the illegality of behaviour likely to threaten directly both
the fish and the fishing industry. What emerged, however, from the politi-
cal process of negotiating and bargaining between states with strong fishing
industries, and between interest groups within these states (such as repre-
sentatives of the fishing industry), was a set of regulations which both
responded to ‘the public’ expectation that the environment would be pro-
tected and balanced the competing demands of marine scientists and the
fishing industry. The norms that the political system established for law to
put into effect arose out of a process of risk assessment where only those
dangers which were known could be translated into risk, into a matter for
decision-making. Law was asked to take upon itself responsibility for the reg-
ulation of expectations based upon the outcome of a politically generated
risk assessment. The laws that emerged were designed more for strengthen-
ing the negotiating and enforcement powers of fishery inspection agencies
than for interpretation and control by the courts. Any ‘disappointments’
that occurred could not be countered by a readjustment of legal norms.
There was no space or programme within the legal system for the law to
‘learn’ from its environment.

The response to the scientific research which revealed the disastrous con-
sequences of the European regulations upon fishing stocks was, therefore,
not a reassertion by the courts of the norm that fish should be protected.
The issue had not even entered the legal system in this form. It was rather
the drawing up by the administration of a set of new regulations totally
banning the catching of certain species of fish. For Luhmann, this removal
from the legal system of any control over the stabilizing of normative expec-
tations in the light of disappointing events is a matter of some concern, as
it represents a dedifferentiation of social systems, with law becoming little
more than an official stamp on decisions that have already been taken
through political internalization of ‘scientific facts’. It is as if the trend
towards risk analysis has convinced the political system that it may now
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operate in the belief that its reliance on such ‘scientific facts’ is able to take
decisions about the future out of the realm of the normative, and that sci-
entific or technological ‘knowledge’ offers a wholly adequate legitimacy for
the exercise of power to control the future.



6

Conclusion: Luhmann and
his Critics

Nobody would deny that Niklas Luhmann remains a controversial figure in
contemporary sociology. In his native Germany especially, his uncompro-
mising position as a highly critical observer of radical and idealistic social
movements earned him a reputation as a reactionary social theorist and as
a major exponent of conservative political ideas. At the same time his obser-
vations of the legal and political systems, and in particular his refusal to
accept at face value widely accepted accounts of justice, equality, democ-
racy, stability, dominance, exploitation and so on, have led to accusations
of anti-liberalism. In some quarters his accusers have been so incensed by
the stance which he supposedly took against their radical, humanist or social
reformist positions, and their visions of progress and claims for achieve-
ment, that their reactions to him have fallen only a little short of demo-
nization. Indeed, in a talk he gave in London not long before his death,
Luhmann, not without some relish, even described himself as ‘the devil’.
During the course of this book we have considered some of the more
extreme accusations directed against him and we have concluded that many
of his accusers have acquired only a partial understanding of his ideas gen-
erally, and particularly of his conception of modern society, and of his
notion of the role of sociological theory. Moreover, in our view, they have
both misunderstood and misrepresented the motives which lie behind his
scepticism about moral, scientific and social improvement.

We are not suggesting that all criticisms of Luhmann are based on igno-
rance of his ideas or misreadings of his motives. However, we would argue
that if one is going to offer a legitimate critique of Luhmann'’s theory, this
should be done on the basis of a thorough examination of his writings. We
have attempted such an examination in this book. In this concluding
chapter we shall consider some more reflective criticisms that both have
been and might be directed against different aspects of his work. We shall
assess the validity of these criticisms and respond to them in the light of
our own understanding of Luhmann’s account of his theory of self-referring
systems — autopoiesis. The purpose of this exercise is not so much to defend
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Luhmann against his critics — his own writings offer a more eloquent defence
than we could reasonably muster. Rather, it is to point out the differences
between Luhmann’s theoretical position on a number of fundamental issues
concerning sociology, law and politics, and the views of other social theo-
rists, whether classical or contemporary. It is these differences, we suggest,
which go a considerable way to explaining both the misunderstandings of
and the hostility towards Luhmann.

More informed critiques of Luhmann usually refer to the following themes
or variations upon them:

1. his theory’s excessively eclectic nature in the sources from which it is
drawn and its tendency, therefore, towards incoherence and inconsistency

2. his failure to demonstrate empirically that his theory contributes to the
sociological analysis of the contemporary institutions of politics and law

3. his failure to build into his theory any recognition of local or historical
variations which may significantly affect and condition the operation of
legal and political systems

4. his reluctance to engage in debates over current political or legal issues

5. his refusal to see law and politics as instruments for progress in society

6. his failure to account for human agency in directing change through law
and politics, or in using law and politics to resist change

7. the failure of his theoretical ideas to offer anything more than a new
brand of conservatism

8. his rejection of rationality as a universal arbiter of validity, value and
legitimacy.

1. Luhmann’s eclecticism and the multi-conceptual nature of his theory.

One of the main problems for critics of Luhmann is that, despite attempts
to categorize him within some philosophical or sociological position, his
work refuses to fit neatly into any pre-existing categories. This problem
results from and is compounded by the fact that Luhmann weaves together
several different strands of theoretical reflection, derived from quite dif-
ferent intellectual disciplines, into his social theory. We have identified
these strands during the course of the book. We would summarize these as
follows:

a. general social systems theory, as initially explicated by Talcott Parsons,
emphasizing the function of different systems for society

b. autopoietic theory, derived from the biological theory of autopoiesis set
out by Varela and Maturana, which stresses the closed nature of systems
and the indirect relations between systems and environment

c. Heinz von Forster’s theory of trivial and non-trivial systems - his notions
of paradox, tautology and self-description and first- and second-order
observation arising from the nature of non-trivial systems
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d. George Spencer Brown’ s ‘laws of form’ — a formula from calculus describ-
ing the formation, development and replication of systems

e. Heidegger’s phenomenology - referring especially to the distinction
between chronological time and system time

f. a non-normative political theory, influenced by German ‘institu-
tionalism’, which sees law as a functional medium for politics.

A legitimate criticism of Luhmann would be that there is always likely to be
a certain tension between these diverse theoretical strands. The conceptual
preconditions for each theory are never identical and the units of analysis
- functions, codes, programmes, concepts of time, level of observations,
system-environment relations — are never likely to sit easily alongside one
another. Luhmann rarely, if ever, directly confronts the possibility of incom-
patibilities and incongruities between the paradigms with which he oper-
ates. Instead, he moves adeptly and often imperceptibly from one theoretical
perspective to another. In so doing, however, he lays himself open to the
criticism that he wishes to synthesize the unsynthesizable, to reconcile
the irreconcilable. Worse, he could also be accused of using theoretical con-
cepts in an instrumental way, switching from one to the other to suit his
argument on any particular occasion. However, while it is certainly the case
that Luhmann habitually concentrates on one of his conceptual strands and
sets the others temporarily to one side, it is also the case that such a selec-
tive approach is unavoidable, given the complexity of his vision of modern
society. Indeed, a major problem for Luhmann and for those who apply his
theory is its sheer complexity and multifaceted nature. Luhmann sees this
problem as an inevitable by-product of the search for what he sees as the
neglected goal for sociology — that of providing ‘a general theory which
claims to be valid for all social phenomena’.! Luhmann thus views the
multifaceted nature of his theory as essential if the theory is to be capable
of relating to all the knowledge that exists concerning all the operations of
society. “The higher the number of concepts’, he states, the more numerous
are the interfaces between the theory as a system and its environment, and
the greater are the possibilities of contact points between theoretical con-
cepts and research knowledge across a number of fronts.?

It would be, consequently, a mistake to confuse Luhmann’s ambition of
developing a general theory for all social phenomena with sleight of hand
or lack of intellectual integrity. There is no hidden ideological agenda that
inspires him or drives him to confront such a wide and varied range of ideas.
On the contrary, his eclecticism appears to be motivated by a determination
to develop a set of paradigms which are adequate to the complex challenges
presented by modern society or, in Luhmann’s own terms, to the environ-
ment of the theory. Luhmann argues that theory always suffers a loss when
it chooses to concentrate on one theoretical concept rather than another,
as ‘every choice correspondingly limits the possibility of introducing further
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specifications’.? This loss is the inevitable result of the equally inevitable self-
referential closure of any social theory. His own theory, which proposes mul-
tiple contact points between theory and environment, and juxtaposes one
concept with another, does not totally prevent such a loss. However, at least
it avoids the pitfalls of theories which rely entirely upon and consist solely
of the reinterpretation or clarification of a single concept or a small corpus
of concepts.

If the diversity of the concepts that Luhmann employs within his broad
theoretical framework do cause problems at times, these are never such as
to undermine the totality of his vision or to prevent a coherent conception
of society emerging from these apparently diffuse perspectives. In our view,
Luhmann’s synthesis, if it can be called that, represents an outstanding
achievement not only for the breadth and depth that it allows him to bring
to his social analysis, but also for its ability to speak meaningfully to an
impressively wide range of intellectual disciplines. Today Luhmann’s
works are read by, among others, philosophers, historians, anthropologists,
sociologists, political theorists, systems analysts, accountancy theorists,
psychotherapists, psychologists, economists, biologists, legal theorists, man-
agement theorists and media theorists. This is the mark of an important
social theorist and is in no small degree due to his ability to bring together
in one theory a number of seemingly disparate ideas.

2. Luhmann'’s failure to demonstrate empirically that his theory contributes to the
sociological analysis of the contemporary institutions of politics and law.

For those who are concerned about the scientific status of Luhmann'’s general
theory, the issue of empirical testing may be broken down into two related
questions. These are, first, the question of whether the theory is capable of
being subjected to validation through empirical evidence, and, second,
whether any factual evidence can be found for the operation of autopoietic
systems. Taken at face value, the answers to these questions, as we shall see,
may not be quite as important as stringent advocates of verifiability would
have us believe. They do, however, lead to further questions which are of
considerable importance: these are the questions of whether Luhmann’s
theory has anything to contribute to the understanding and day-to-day prac-
tice of social institutions in the real world, of whether it provides a truly soci-
ological (not exclusively abstract) account of society as it exists, and of
whether, put under the specific focus of this book, it has anything useful to
say about politics and law as they operate in modern society.

The first criticism of Luhmann is obviously informed by Karl Popper’s
belief that a statement’s susceptibility to refutation through testing in
accordance with empirical research methods creates a valuable distinction
between what we call science on the one hand and pseudo-science, meta-
physics or mere speculation on the other.* For Karl Popper, among other
positivist social theorists, the importance of this refutation criterion is that
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it allows us to dismiss some ideas as unfalsifiable and, therefore, immune to
rational criticism. According to this perspective, moreover, such theories
cannot be graced with the honorific label of science, and so cannot claim
to provide a valid intellectual framework for the exploration and discovery
of ‘the real world’.

Following Popper, some socio-legal critics of Luhmann and his followers
reject both the validity and the usefulness of the autopoietic theory of law,
on the basis that it cannot be tested against reality. It should not, they there-
fore conclude, be considered as a social scientific statement, and should not
be deemed to say anything of value about the factual operations of the legal
system.” However, these critics often ignore the major problem with Popper’s
criterion of empirical falsification in distinguishing science from non-
science.® This is that whether or not a statement is capable of refutation
through empirical testing may depend not upon the content of the theory,
but upon the methods that are available to researchers. Some statements
may not be capable of refutation simply because existing research methods
are not able to determine their validity empirically.” Moreover, as Luhmann
himself points out, ‘the repertoire of empirical methods in present-day
sociology is very limited and completely inadequate for ... self-observing
objects with highly structured complexity’.® Consequently, it is not (or not
necessarily) the case that ‘fundamental incompatibilities’ exist ‘between the
theory of self-referential systems and empirical research’, but rather that
‘there is an uncomfortable tension between theoretical conceptions and the
present possibilities of empirical research’.’

Not surprisingly, our second question, whether social systems do indeed
operate autopoietically, now turns out to be far more complex than it origi-
nally appeared. This question has also already been hotly debated in the
context of the sociology of law.'° Paterson and Teubner, in the first study
using autopoietic theory as the framework for empirical research,'' answer
the question by casting further doubts on the validity and appropriateness
of Popper’s hypothesis concerning falsification through research. The doubts
they raise, however, are of particular pertinence to Luhmann’s social theory.
In the application of Popper’s model, they ask — what is being tested against
what? Empirical hardliners are clear that it is the theory, or concepts derived
from theory, which are being tested against fact or reality. Quite apart from
the general issue of investigative capacity, which we have already discussed,
this assumes that social reality or ‘the environment’ from which ‘the facts’
may be obtained is accessible to researchers. This may well be the view of
scientific positivism, but adherents of Luhmann’s theoretical perspective
clearly do not share it. While Luhmann’s general theory certainly accepts
the existence of ‘the environment’, it also insists that this ‘environment
cannot be reached by [any] system'’s operations’. Accordingly, ‘the system is
forced to invent internal constructs of the external world in order to cope
with’ the problem of making sense of that external world.'? This means that
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the system of scientific research is obliged to construct for itself an internal
environment using its own codes and programmes. It is this internal envi-
ronment that the system observes and investigates — not an external ‘reality’,
against which the veracity of statements might be measured and verified.
Empirical observations within the scientific discourse, therefore, ‘can never
reach the outside world’. In fact, they ‘only produce artificial data for science
as a social system to enable it to cope with the unknown outside world’."?
Seen from a Luhmannian perspective, therefore, attempts to validate theo-
retical concepts by testing them against data produced by empirical research
methods do not set speculative hypotheses against hard facts; rather they
compare one system'’s account of its environment against another’s. The
so-called facts about the external world produced by empirical research ‘are
in reality highly artificial constructs, excessively selective abstractions, mere
internal artefacts of the scientific discourse that are both as real and as
fictional as are theoretical constructs’.'*

This does not in any way avoid further questions relating to the funda-
mental issue of the usefulness of autopoietic theory in ‘real-life social situ-
ations’. What it does, however, is shift the argument away from an
over-simple test of empirical falsifiability — conceived as the sole criterion
for the theory’s relevance to scientific study of law and politics — to a
much more complex representation of the relationship between theory and
practice.

We can approach the same issue in a slightly differently manner, using
Heinz von Forster’s distinction between trivial and non-trivial machines. For
von Forster non-trivial systems are deterministic systems whose input-
output relationship is not invariant, but is determined in a self-referring
way by the ‘machine’s previous output’.'” If, as Luhmann would have us
accept, law and politics are indeed non-trivial systems, then, ‘for all practi-
cal reasons they are unpredictable: an output once observed for a given input
will most likely not be the same for the same input given later’.'® For
autopoietic researchers, therefore, it makes no sociological sense to apply to
the operations of the legal and political systems research methods which
assume a consistent observable relationship between system and environ-
ment. Above all, it is illusory and simplistic to assume that we can develop
invariable and constant theoretical paradigms, which can then be applied
as universal explanatory schemes to all areas of social practice.

What has still been left unanswered are difficult questions concerning the
precise ways in which autopoietic or self-referential accounts of law and pol-
itics, as non-trivial machines, might assist in sociological understanding, and
even sociological amelioration. Daniel Zolo has expressed his concern that
a general theory of social systems which presupposes self-referential systems
means that it is necessary to give up any idea of non-circular theoretical con-
structions and with it the very notion of progress through ‘normal science’."”
Luhmann, in his brief reply to Zolo, agrees that, seen from a deductive point
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of view, the formulations of his theory ‘are rather fruitless’. However, he also
accentuates his belief that ‘they have a heuristic value, because they stimu-
late and define the search for other possibilities’,'”® and they trigger self-
critical, self-problematizing modes of social reflection. Furthermore, it is clear
from the selection of his writings that we have covered in this book that he
does not accept Zolo’s premise that, seen historically, social progress can
be attributed to advances in ‘normal science’. This claim itself, he argues, is
merely part of the self-identity and the self-description of science. For
Luhmann, the term ‘progress’ needs to be defined differently from the con-
ception of a linear advancement of society towards ever-higher achievements
resulting from more rational or more enlightened capacities for problem-
solving. Progress, in his terms, implies the recognition of possibilities that
hitherto have remained unrecognized:

There are no solutions for the most urgent problems, but only restate-
ments without promising perspectives . . . On the other hand, we can see
fascinating possibilities of arriving at a higher level of intelligibility. It
requires at present a kind of stoic attitude to stay at the job and ‘to do

the formulations’.”

It is through the recognition that ‘things could always be different’ —
through the element of surprise generated by the contingent nature of
events in the social world - rather than through the linear cause-and-effect
structure of normal science, that, for Luhmann, this ‘higher level of intelli-
gibility’ may be achievable. Change results only from the communication
of ideas that challenge the identity and the self-image of social function
systems. These act as irritations to those systems and what ensues may (or
may not) be regarded as progress. Indeed, there is already some clear
evidence that Luhmann’s ideas have impacted on sociological conceptions
of the social world and the operations of its subsystems.*

3. Luhmann’s failure to build into his concept of ‘world society’ any recognition
of local variations which may significantly affect the operation of the legal and
political systems, and of the different forms that these systems may take under
different social conditions.

This is a criticism often directed at Luhmann and autopoietic theory by
comparative researchers, often influenced by Ernest Gellner, who use con-
cepts such as ‘legal culture’ or ‘political culture’ to identify differences in the
way law and politics operate in different social settings, and to clarify dif-
ferent social perceptions of the legal and political systems.*! Researchers
using such approaches usually emphasize the role of specific historical, geo-
graphical or ethnographic conditions in the formation and development of
distinct legal and political systems.?* Clearly, it is not difficult to see why a
theory which posits functional differentiation as the sole logic of social
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change, and which recognizes the existence only of a ‘world society’ in
which politics and law exist as global subsystems, might appear to deny any
importance to the local variations which these researchers identify.*

Notwithstanding Luhmann’s scathing comments about the use of ‘culture’
as a conceptual instrument for sociological research,? however, these critics
also misunderstand Luhmann’s intentions in certain quite fundamental
respects. Far from denying the importance of local variations, Luhmann
expressly recognizes that all social systems assume distinct forms and follow
distinct lines of evolution in different settings, and that in different loca-
tions different systems are likely to enter characteristic structural couplings.
What he does deny, however, is that regional variations on systemic differ-
entiation pertain to, or are constitutive of, what he sees as ‘society’.

As we explained in Chapter 1, Luhmann sees society as consisting of all
communications recognized by communicative subsystems. Both society
and its constituent subsystems are quite separate and distinct from organi-
zations and interactions. At the level of interactions and organizations, he
fully recognizes the existence of regional forms and local variations. Indeed,
throughout his writings he demonstrates an extensive knowledge of partic-
ular legal and political issues, not only within different geopolitical areas,
but also at different historical times. At this level, both individuals and orga-
nizations may become ‘structurally coupled’ to produce endless possibilities
in the way that law and politics is practised and perceived. The point that
Luhmann insists upon, however, is that these interactions and organizations
do not become part of society until they are given meaning and significance
by one or more of society’s functional subsystems, until they have been
coded by these systems and become recognizable as communications
belonging to that system. It does not matter politically, for example, whether
the law is practised by a single legal profession or one split into barristers
and solicitors, for law still continues to perform the same role in relation to
the legislature, the administration and the public. In the same way, it is of
no consequence for law’s tasks of distinguishing between lawful and unlaw-
ful, or of stabilizing normative expectations, that judges in some jurisdic-
tions are elected, while others qualify for their positions through an
examination system. These variations become significant for law, and so for
society, only if they become ‘legal issues’ — if, for example, a judge’s appoint-
ment is challenged in the courts.

It would thus be a mistake to see Luhmann’s seeming indifference to the
characteristics of particular societies, which other social commentators find
fascinating, as representing a reductio ad absurdum, where anything and
everything that does not fit into his scheme is denuded of any significance.
For Luhmann, the absurdity lies rather in the belief that it is possible to
create out of the great mass of contingent structural couplings generated by
interactions and organizations a sociology which claims to determine with
certainty how specific (that is, regional or developmental) factors might
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trigger certain events, and to produce theoretical schemes which explain
how and under what conditions these events might occur. Luhmann's
sociology simply denies that this is possible. For Luhmann, things happen
because they happen, and the identification of causes and effects is bound
to be a subjective, selective and self-referring exercise. All that is possible for
sociology is to describe and analyse how communications are organized
functionally within social systems. This is not in any way to deny the impor-
tance of other forms of knowledge and understanding. It simply refutes the
belief that these have any claims to ‘the truth’ or analytical or predictive
value beyond the theoretical framework which generated them. They are
interpretations and can never be anything more than interpretations.

4. Luhmann’s reluctance to enter into debates on contemporary legal and political
issues.

It cannot be denied that Luhmann’s writings are a source of constant
frustration for political theorists, for lawyers and for others who seek answers
to social problems or at least some direct guidance on where these solutions
might be found. He does not, to be sure, provide answers, only more ques-
tions or enigmatic responses to questions. ‘The only thing we know about
the future is that it will be different from the past.’® It is not so much that
Luhmann, as a social commentator, is shy of committing himself to
predicting the future, or that he wishes to avoid any direct diagnoses or
prognoses. It is more that he sees any specific intervention in everyday
reality as flying in the face of his own theoretical conviction: namely, that
contingency, rather than conscious planning by specific people, determines
what the future is likely to hold. In this Luhmann is not merely stating the
obvious — that nobody knows much about the future with any degree of
certainty. That much is taken for granted. “Today we know that like it or
not we have to live without much confidence in secure prospects for the
future.””® His point is rather that the general acknowledgement of ignorance,
insecurity and impotence does not appear to prevent widespread (and at
times extravagant) claims to knowledge about the future appearing regularly
in law and politics. For Luhmann, expectations of the prophetic and
predictive powers of these systems may well appear necessary for their
operations. Nevertheless, he continually stresses that any similarity between
attempts to fulfil these expectations and what the future actually holds are
purely coincidental.

Yet for Luhmann the demands made of law and politics, which make it
necessary for them to give the impression of being able to perform the
impossible, are not to be seen entirely negatively. They are not to be regarded
as undermining the authority of these systems, but rather as a source of
creativity allowing the system to evolve and develop. In any event, politics
cannot avoid formulating policies on the basis of economic forecasts, pre-
dicting future demands on welfare provision, anticipating the effects of
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crime control measures, and so on. Law, for its part, as we have seen, is
obliged to make lawful/unlawful decisions on the strength of present futures
- of expectations about the future from what is knowable in the present.””
In both systems these decisions founded on speculation are presented as if
the future that they predict is highly likely or indeed certain to occur. By
the same token, the interventions promoted by government policies or court
decisions are presented as certain or highly likely to prevent catastrophes
occurring or to bring about changes for the better.

For Luhmann to take sides in political debates or courtroom contests — for
example, to argue for or against the granting to or exercise of civil rights by
particular individuals or groups, to deliberate on what types of conduct
should be subject to sanction and what punishments should be applied to
transgressors, to assess how wealth should best be distributed, and taxes
imposed and enforced — would involve taking a position which would
immediately jeopardize the theoretical orientation of an observer of social
systems. He would be forced to operate within the very systems he was
observing and, in doing so, accept all the limitations restricting their vision
of the world as well as their claims that the future should, with the aid of
‘reliable’ knowledge, be predictable.

Clearly, Luhmann’s refusal to compromise his theoretical position by
entering directly into political or legal debates is linked to the issue of his
moral agnosticism, which we discuss later in this chapter. However, it is
worthwhile remarking here that this agnosticism is for Luhmann an essen-
tial part of his theoretical identity. Once he had assumed the identity of an
observer of social operations within social systems, rather than that of an
observer of humanity and of the decision-making of people as individuals
and within organizations, this precluded the introduction of issues of moral-
ity and values into his analysis, for they had no relevance to the operations
of social systems as systems of communications. The observer of systems’
operations has to adopt an attitude of total indifference on the question of
whether these operations produce morally good or morally bad results, or
whether they result is progress or regression.

5. Luhmann’s refusal to see law and politics as instruments for progress or
conservation.

Luhmann’s understanding of politics and law, of their capabilities, their
functions, their limitations and shortcomings, stands in sharp contrast to
that of other contemporary legal or political theorists. For these other the-
orists the political and legal systems, speaking generally, can be harnessed
to secure a better, more just, more equal society, or at least to preserve what
is of value in society against unwelcome change. Law and politics, accord-
ing to this view, may resolve conflicts, redress imbalances of power and
wealth, protect the property and the democratic process, and promote the
welfare of children and of other vulnerable members of society. Luhmann
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does not deny that, on occasions, legislation, political rulings, court deci-
sions and even the mere prospect of litigation may be interpreted as achiev-
ing some or all of these objectives. His problem is with interpretations which
place law and/or politics at the centre of social activities and see them as
the prime cause of events in society. Such interpretations are always possi-
ble, but they inevitably have to stand alongside other interpretations which
may see law and politics in a different light, or point to different causes as
producing the effects which are claimed for them. Luhmann’s autopoietic
theory avoids these interpretative problems by avoiding mono-causal expla-
nations for and moral evaluations of social events.

Law, for Luhmann, as we have seen, serves society through its capacity
for organizing communications.?® This occurs in two distinct but related
ways, the one in the political system and the other in the legal system. The
first sees the political system as deploying law in the form of legislation.
Legislation may then act as a medium for the diffusion of political com-
munications containing prescriptions and prohibitions throughout society,
and, if successful, it may secure compliance for particular policy pro-
grammes. Law as legislation is able to bring together people, as individuals
and representatives of private and public institutions, around specific focal
points which these policies have predetermined — be they consumer pro-
tection, the regulation of corporate bodies, the preservation of the envi-
ronment, the guaranteeing of material welfare, the management of health,
the prevention of crime or any others which the government selects. These
focal points may take the form of meetings, consultations, reports and so
on required by statutes or other legislative regulations, or even of public
protests. These in turn provide opportunities for structural coupling
whereby the communications of people and institutions become linked in
ways that allow and encourage a continuing relationship between them,
their co-evolution.?’ Each constructs the communications of the other in its
own terms around pre-selected themes.

In the field of child protection, for instance, the communications of social
workers, police, paediatricians, lawyers, child psychiatrists and parents
become structurally coupled around such issues as risk assessment, surveil-
lance, resource allocation, exchange of information, parenting capacity,
non-accidental injury, evidence and court proceedings. Each participates not
as an agent freely choosing to meet and interact, but as the objects of policy
designs which statute and legislative regulation have made possible. This is
the case across a wide range of social interactions, where, through the power
of legislation, government has been able to influence the form (in George
Spencer Brown’s sense) of communications and the structural couplings that
evolve from these communications. This does not mean necessarily
(although governments try to persuade us otherwise) that the ensuing deci-
sions are likely to be any better or based on more reliable knowledge than
if these structural couplings had not occurred. What it does mean is that
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politics has been able to make possible communications that follow one par-
ticular political agenda rather than another. Both the kinds of issues raised
and the form in which problems are presented are likely to conform to pre-
designed patterns. This is an important aspect of the Luhmann concept of
the power of law.

There is in Luhmann’s writings, therefore, no denigration of the political
power of law, but rather a total theoretical reorientation in the issue of how
law might introduce politically determined contents into social communi-
cation. Autopoietic theory may share with conventional political theories a
view of legislation as an instrument designed to produced and capable of
producing specific effects within society, and so of ensuring compliance with
political demands. However, for the autopoietic observer this instrumental
account of legislation exists solely as a product of the political system. From
an autopoietic perspective, legislation cannot achieve objectives in any sys-
tematic or predictable way. For this to be the case, the political system would
have to identify with certainty the stimuli and outcomes of its policies,
which is never possible. The power of legislation for Luhmann, as an
autopoietic observer of the political system, consists rather in its ability to
create the possibility that social communications will take one form rather
than another and that the communications of individuals and institutions
will become structurally coupled around predetermined themes.*

The second way in which law organizes communications is covered in
some detail in Chapter 2 of this book. This takes the form of the recon-
struction by the legal system of anything in its environment into issues of
legality and illegality. As in the case of politics, Luhmann’s intentions are
not to belittle or denigrate the achievements and potentials of the legal
system. They are rather to draw attention to its transformative powers, to
its ability to reduce complexity into issues that may be decided by the law
by reference to its own previous communications, rather than to the inter-
ventionist aspects of law upon which other theorists insist. For Luhmann,
the supreme achievement of law is to organize communications so that
society is able to rely upon normative, often ‘counterfactual’, expectations
rather than those derived from experience. This permits decisions to be
made and action to be taken on the foundation of normative certainty (or
relative certainty) based on the law’s understanding of social events, so that
law does not have to rely upon the uncertainties of experience and projec-
tions of that experience into the future.

In the same way, Luhmann identifies limitations of the legal system'’s orga-
nization of communications for society which are very different from those
associated with the limits of legal intervention that other theorists discuss.
For Roscoe Pound, for instance, the life of law lies in its enforcement, in its
effectiveness in achieving desired ends for litigants, judges and legislators.*!
If the law falls short in its attempts to achieve these ends, it has failed: it
has exceeded the limits of its capabilities as an instrument for social control
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or social change. For autopoietic theory, on the other hand, the very belief
that law’s programmes are able, through legal decisions alone, to achieve
specific objectives (Zweckprogramme) represents a misconception of the
social function of law. Both law’s achievements and the limitation of such
achievements lie not in the results of its decisions, but in the organization
of society in such a way that decisions may be underpinned by a reliance
upon a normative order. The legal system creates a world of expectations in
which conduct will continue to be seen as either lawful or unlawful, and
the courts will continue to be able to distinguish between lawfulness
and unlawfulness. The limitations of law lie, first, in its inability to see what
it cannot see; that is, to take account in its decisions of unknowable factors
which could affect outcomes. This is not, as many legal commentators in
different fields of law would have us believe, a defect which can be reme-
died by making more information and more reliable information available.
Complexity cannot be captured and tamed in this way. More information
leads not to clarity and reliability, but only to the need for still more infor-
mation. Partial vision is endemic to the legal system, as it is to all social
systems; as such, it is incurable. The second limitation relates to law’s inabil-
ity to penetrate directly other social systems and its dependence upon those
systems’ reconstruction of legal communications. Again, this is not a state
of affairs that can be remedied entirely. All that law is able to do is to try
and anticipate the likely effects of its communications within other systems,
but it is always restricted in this by its inability to project itself into those
systems. Its understanding will always remain a selective, legal reconstruc-
tion of those systems. This being said, however, Luhmann suggests that the
achievements of modern law far outweigh its limitations. In fact, we could
say, paradoxically, it is through its limitations as a self-referring system that
law has been so successful in ordering communications for society.

6. Luhmann’s failure to account for human agency in directing change through
law and politics or in using law and politics to resist change.

At the centre of Luhmann’s conception of modern society is the belief that
the claims made for human agency, as the shaping force in social life, are
greatly exaggerated. As discussed in earlier chapters, Luhmann identifies sys-
temic evolution - the internal system reactions to events in its environment
and the externalization of these reactions in ways that provoke responses
from other systems — and not human action as the source of the dynamic
processes which bring about alterations to social structure. He argues thus,
as we have seen,* that social reality cannot be viewed as a distillation or
product of human agency, and that social agents do not have an originat-
ing or constitutive role in social formation. In fact, he indicates that the
widespread, yet counter-intuitive, reluctance to abandon the concept of
the acting and thinking human being as the author of social reality badly
disables sociological attempts to understand this reality.
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In these respects, Luhmann shares common ground with somewhat
unlikely theoretical companions. Apart from its specific context within
functionalist accounts of social development, his systemic model of social
change is also, somewhat paradoxically, close to aspects of neo-Marxist
theory.*®* For example, his views on the limits of effective steering, on the
inevitable crises of social democracy, on the overproduction of bureaucracy
in welfare states, and on the necessity of a shoring-up of government
through corporate techniques are certainly articulated from a perspective on
the political-economic right. Yet these views also offer a set of diagnostic
analyses which can easily be used by left-oriented agendas seeking to make
sense of the regulatory and legitimatory predicaments of the political system
under the conditions of advanced capitalism. His concept of evolution also
provides a model for modernizing Marx’s determinist theory of history, and
for expanding the notion of class-based determinism to include a broader
conception of how society is shaped by systemic complexity, and by
complex and uncontrollable interpenetration between systems. Luhmann'’s
sociology thus makes itself available for revisions of Marxist thought which
reject actionistic, humanistic or voluntaristic claims that human agency,
organized in classes or political parties, might assume direct responsibility
for governing economy and society, and for steering them towards desired
objectives.

However, despite this, Luhmann’s devaluation of human agency is also
one of the chief reasons for his vilification by many contemporary poli-
tical theorists. Indeed, one could see the altered configurations of political
discourse since 1989 — across all points in the spectrum of political inter-
pretation — as having created a theoretical climate which is particularly unre-
sponsive to Luhmann’s ideas concerning the social role of action. Since
1989, even left-oriented political theory has drifted generally towards more
liberal, and often closer to Hanna Arendt’s, conceptions of human agency.
Through this process, it has tended to renounce the old paradigms of politi-
cal economy and systemic or structural determinism, replacing these instead
with eulogies to civil society, to local participation, to social movements
and to anti-systemic agency. This tendency is most apparent in Habermas’s
late political moderation, and in his turn to an interactive paradigm of
‘radical democracy’.** However, the move towards a ‘post-ideological’ or
radical-liberal approach to societal constellations is manifest across the
entire breadth of left-of-centre political opinion.*® It lies at the heart of
the popularity of Ulrich Beck’s atomistic and actionistic views on sub-
politics, protest and civil society,*® and even of David Held’s model of cos-
mopolitan democracy.” It clearly informs Giddens’s third-way pattern for
modern democratic systems,* and his claim that new types of emancipa-
tory social agency are emerging which alter our traditional understandings
of social and political systems.** The post-ideological change of paradigm is
also behind Hans Joas’s influential attempts to revivify the pragmatic
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theories of the Chicago School as the basis for a model of creative democ-
ratic foundation.* The great influence of the sociological works of Pierre
Bourdieu, not least, can also be traced to the ways in which it reconfigures
the parameters of social agency on the basis of a thorough reconstruction
of Marxist dialectics.*’ Of these theorists, most are extremely critical of
Luhmann. Beck, for example, describes Luhmann’s thought as an ‘extreme
counter-position’ to the ‘challenges of democracy’.** Joas dismissively com-
pares Luhmann’s work to the ‘theatre of the absurd’ or to ‘romantic irony’.**

Against this background, it is not difficult to see why Luhmann should be
so widely reviled among contemporary social theorists. On a most obvious
level, his social theory can easily appear as a politically intransigent type of
anti-liberalism, which attacks the core assumptions of contemporary liberal
thinking, especially the principles of social co-determination, freedom of
agency and civil society. At the same time, however, to thinkers on the left
who are now attempting to salvage certain basic stances from the partly
discredited Western Marxist tradition, Luhmann can actually appear
unnervingly close to precisely those doctrinaire and anti-humanist expres-
sions of Marxist theory,** which they now wish to throw overboard.

Nonetheless, we believe that the fact that Luhmann’s writings have acted
as such a powerful irritant to contemporary social theory is an index of his
importance. His perspectives on the origins of political and economic power,
on the foundations of democracy and on the extent to which power might
be susceptible to active democratic control act, at the very least, as a crucial
corrective to the claims for the shaping force of human action which we
find in dominant contemporary social theory. His views demand, at least,
that hard evidence should be forthcoming wherever theory allows itself to exalt
on the constitutive power of civil society, sub-political groups, or participa-
tory organizations. Indeed, we believe that theory which champions human
agency as the motor of social transformation obtains legitimacy only if it
reflects on the challenge presented by Luhmann’s work, and if it absorbs the
questions he raises regarding the impact of human action. Luhmann’s denial
of the formative impact of action on power requires at least that those who
speak for human action should be precise and self-critical about the limits
and contexts of agency, and that they should avoid positing agency as a uni-
versal substratum for all social formation. If viewed against this criterion, in
fact, the proclamations for agency and reflexivity which we find in much
contemporary sociology might easily be found to be sadly lacking in
evidence and substance.

7. The failure of Luhmann’s ideas to offer anything more than a new brand of
conservatism.

It is difficult to deny that, as far as an expressly political outlook can be dis-
tilled from his social theory, Luhmann was emotionally and politically some
kind of conservative. Obviously, he is opposed to classical conservative views
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on the role of the state, on pluralism, on social unity and on political values.
However, in his perspectives on welfare, regulation, participation, social
movements and economic distribution, his work might be viewed uncon-
troversially as a morally neutral variant on the neo-liberal/neo-conservative
theoretical tendencies of the 1970s and 1980s. Indeed, if we can argue (as
seems reasonable) that in contemporary debate the classification of theory
as conservative or as non-conservative hinges on whether it tends to endorse
or tends to reject political intervention in the economy and social partici-
pation in political decision-making, Luhmann can be placed securely in the
conservative camp. This is the camp favouring minimal state intervention
and minimal social participation in the political process.

Rather than accepting Luhmann’s conservatism as yet further grounds for
a wholesale rejection of his theory, however, it is important that this con-
servatism should not stand in the way of a full consideration of the broader
implications of his work. Luhmann’s conservatism is not simply a political
outlook tending to conform to standard definitions of conservative politics;
it contains, as discussed above, a set of theoretical models which cut at the
heart of the common foundations of all post-Enlightenment political theory
— whether on the right or on the left. On this basis, consequently,
Luhmann’s brand of conservatism should be assessed not only in terms of
its specific implications for political organization, but also as a perspective
which throws important light on other social and political perspectives
around him - even those which are commonly categorized as ‘liberal’ or
even as ‘radical’.

In the world of political theory, Luhmann is usually judged to be a con-
servative when he is compared with the two other key protagonists in recent
debate: Habermas and Rawls. Analogously, he is usually judged to be a
conservative in the world of social theory when he is put alongside the
other most influential views in contemporary sociology: those of Giddens,
Beck and Bourdieu. The perspectives of these other thinkers are usually seen
to be ‘liberal’, ‘radical’ or even ‘radical-liberal’ because they make explicit
the belief that social systems, and especially the political system, must be
centred on a conception of human endowments and human needs. Above
all, these other theories demonstrate their liberal, radical or radical-liberal
credentials by insisting on a degree of popular involvement (via participa-
tory action, the free exercise of reason, or both) in the administration of the
state, and in the goal-setting operations of the political system.

Measured against such criteria, Luhmann is clearly no liberal, and cer-
tainly not a political radical. However, a comparison between Luhmann and
his liberal and radical adversaries illuminates in important ways the rather
fluid and insubstantial nature of the categories used to classify political
theories, and it raises questions about the exact extent of the divergence
between him and his opponents. Indeed, just as Luhmann throws doubt on
the agency-model developed in rival contemporary theories of society, he
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also shows up the sometimes rather specious claims to liberal or radical
status made by other influential social and political positions.

In political theory, for example, Habermas and Rawls originally secured
for themselves the titles of ‘liberal’ or even (in the case of the former)
‘radical-liberal’ by defining their theoretical profiles on the basis of the argu-
ment that human reason sets the terms for the legitimacy of the political
order, and that these terms also include consensually obtained standards of
fairness and equality for the organization of interactions in the economy.*
However, both Habermas and Rawls have in their later works modified their
original bold claims for the regulatory scope of reason. Latterly, both have
settled for a much attenuated version of their original economically inclu-
sive conception of true democracy and political legitimacy, and both have
(in distinct ways) come to accept the necessary differentiation between
political and economic democracy.*

Placed in this light beside his two great rivals and interlocutors in modern
political theory, Luhmann appears far less conservative, and Habermas and
Rawls appear far less liberal or radical, than is commonly supposed. Indeed,
the actual institutional organization of the political systems which the later
Habermas and the later Rawls define as legitimate is not very greatly distinct
from the condition of legitimacy projected by Luhmann himself. All three
views converge in imagining legitimate democratic society as a property-
owning democracy in which conditions of production are to a large extent
beyond the remit of rational or consensual regulation, and in which demo-
cratically or consensually formed political power can only be applied to a
very selected number of issues. Above all, all three views share the belief
that economic production and political governance are organized in two
distinct systems, and that the founding terms of government cannot be
effectively applied to production. Far from setting out a substantively
‘liberal’ or ‘radical’ model of society, therefore, Habermas and Rawls ulti-
mately uphold their reputation as liberals only through their rather hollow
insistence that the use of reason is truly of constitutive importance in the
emergence of the social systems in which human action is organized. It is
not because they demonstrate how this constitutive role might actually be
performed.

Analogously, in a brief survey of the most influential perspectives in
recent sociology and social theory, only Bourdieu might be seen to envis-
age a society which differs substantially from the reality of liberal-capitalist
democracy which Luhmann especially endorses. Beck (expressly) and
Giddens (implicitly) both lament and contradict Luhmann’s defiantly ironic
views on social engagement and political action. Yet even they agree with
Luhmann that certain spheres of human interaction cannot be determined
by civil agreements, and that the new arenas of civil politics or sub-politics
or life-politics whose virtues they extol are in actual fact marginal to the
most important regulatory questions of the political process. On the
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overriding question of economic orientation, and of the relation between
politics and economy, neither Giddens nor Beck seriously contradicts the
founding political principles of Luhmann’s sociology.*’

We would argue, therefore, that one of the main reasons for the political
demonization of Luhmann is that he ironically mirrors and undermines the
gestures and the theoretical posturing contained in other, reputedly far more
radical, social and political theories. More pointedly — one reason why
Luhmann is so often held in contempt by his fellow theorists is that he gives
bold and unapologetic expression to beliefs which appear in much more
suppressed form in their own writings. Luhmann'’s simple observation that
in complex democracies overarching social consensus does not and cannot
form the basis of political and economic power might have a scandalous
ring in the ears of liberal and radical-liberal theorists of politics and democ-
racy. Yet the same argument, in rather mollified expression, is also implicit
in the works of Habermas, Rawls, Giddens and Beck. In these works,
however, this view appears through a prism of limited activism, resigned
moral humanism, and chastened or disappointed anti-capitalism. Refracted
through this prism, arguments close to Luhmann’s own view propose them-
selves as plausible and laudable to the moral conscience of contemporary
social and political theory.

8. Luhmann’s rejection of rationality as the final arbiter of validity, value and
legitimacy.

As we have discussed earlier in this book,* Luhmann positions his general
theory in direct relation to the broad debates on the content of the Enlight-
enment and on the role of reason. Moreover, he expressly defines his work
as a contribution to, and continuation of, the critiques of metaphysics
which characterize the first Enlightenment. It is in this context that he dis-
misses that elevation of human reason to the position of ultimate judge of
the way society does and should operate, which otherwise characterizes the
extended aftermath of the Enlightenment — and especially the Kantian
Enlightenment. The belief that reason can extricate itself from all social
conditions, and propose itself as the regulatory centre of all occurrences in
all society, including all policies, laws and legal judgments, is, for Luhmann,
an antiquated view. This view derives from a rather simplistic attempt to
eliminate transcendent beliefs — that is, the conviction that universal prin-
ciples exist beyond reason — and to replace this metaphysics with a vision
of the universe centred on the reasoning human being. Against such
conceptions of essential rational order, Luhmann develops a category of
systemic rationality which is prepared to accept many forms of reason, and
which sees the evolution of the world, and of politics and law in this world,
as the result of multiple processes of rationality existing within different
systems. It is for this reason that he denies that rationality has any integral
moral component, and that he opposes the belief that any monadic
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construct of reason might act as the final arbiter of the validity of laws and
political rulings. He views the attribution of unchanging moral qualities to
reason as a particularly crude type of metaphysics. For Luhmann, rational-
ity is no guarantee at all of morality or even of the possibility of being able
to identify where morality lies, and it is certainly no guarantee of validity
in law or of legitimacy in politics.

The accusation that Luhmann undermines the moral dimension of reason
is therefore surely correct. Indeed, this is quite clearly a central aspect of his
philosophical position. In this respect, however, it is once again illuminat-
ing to place his work beside that of his major critics and theoretical spar-
ring partners, and so to assess its significance in terms of its position in
overarching debates. As we examined earlier in this book,* Luhmann’s
attempts to reconstruct the concept of reason in the Enlightenment are not
unique. On the contrary, these attempts mark out one position in a broad
and long-standing tradition of social-theoretical discussions, in which Niet-
zsche, Weber, Adorno, Horkheimer and Foucault are among the more note-
worthy participants. In its specifically ethical aspect, however, Luhmann’s
quest to sever rationality from its last foundations in metaphysics — from
the belief that there exist necessary causal and moral substances which can
be deduced by reason - also draws him into the sphere of normative
political theory. Here, as we have seen, there is important common ground
between himself and the two other great political theorists of the last three
decades: Habermas and Rawls.

For all the otherwise almost innumerable differences between them,
Habermas, Rawls and Luhmann are connected by the fact that they attempt
to develop a notion of reason, and of reason’s role in society, which corrects
the metaphysical or transcendental preconditions of the Kantian Enlight-
enment. On this basis, they seek to show how reason can freely obtain
securities in the everyday processes and activities of social and political life,
and how legitimacy in politics and law might give expression to the secu-
rities of such reason. All three theorists thus move together methodologi-
cally, in however distinct a manner, in the endeavour to give a conclusively
secular and autonomous description of reason’s character and scope, and to
conceive of legal validity and political legitimacy as corollaries of a post-
metaphysical rationality. Luhmann’s treatment of the Kantian legacy has
been addressed extensively above: it revolves around the reinterpretation of
rationality as an attribute of systems, not of persons, and around the claim
that legitimacy in politics expresses the political system’s own reason, not
formally deduced postulates or prescriptions. By contrast, Habermas, far
more of a Kantian than Luhmann, attempts to explain the role of reason as
an operation of communicative consensus-finding,*® which ultimately
founds legitimate laws. In direct analogy to this, Rawls also argues that uni-
versal or binding principles of reason can be obtained either through the
use of reason in a constructivist procedure, which does not presuppose any
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transcendent privilege for reason,*' or through the historical structure and
daily fabric of reasonable societies.** These principles then also become the
basis for legitimate laws.

It is at least arguable, however, that neither Habermas nor Rawls ulti-
mately escapes the metaphysical preconditions which they criticize, and
that neither successfully accounts for political and legal legitimacy as post-
metaphysical realities. Both in fact remain ultimately in a Kantian paradigm,
and they arrive at a non-metaphysical account of reason, and of reason’s
role in founding legitimate law and legitimate power, only by translating
the metaphysical belief in founding substantial order into an invariable
ethical doctrine of human reason and human nature, which proposes a
categorical model of inalienable rational faculties as the primary cause and
chief legislative arbiter of acceptable social reality. It is on this fixed doctrine
of rational human nature that they found their views on political ethics,
and that they define the conditions of legitimacy in all social, political and
legal institutions.

Luhmann’s legal and political response to the problems of metaphysics
and reason in the Enlightenment is certainly far less morally attractive than
that of Habermas and Rawls. His argument is that if we are to be serious
about the claim that human reality is not determined by external laws and
is not defined in terms of pure essential structures, then we most also be
serious about the politics of human nature and human essence. We must
not, in other words, seek easy refuge in the secular solace offered by ratio-
nal humanism. We must not imagine that all legal and political issues can
be made transparent so as to reveal the clear moral principles, the moral
prescriptions which gave rise to them or the moral conflicts or dilemmas
which they generate. Nor must we endorse categorical concepts of legiti-
macy or validity simply because these might appear to comply with conve-
nient conceptions of reason or nature. We must, in short, be wary of
replacing the reductive and simplistic order of metaphysics with the equally
reductive and simplistic order of the human being, ready-endowed with
capacities for binding legislation.

On these grounds, it can once again be legitimately claimed that the
uncompromising analytical stringency of Luhmann’s thinking produces
insights which undermine and disconcert his critics. While in his reflections
on the role of reason he pursues the same anti-metaphysical line of inquiry
as his neo-Kantian contemporaries, he is ultimately prepared to draw more
consistent, though less placatory, conclusions from the primary critique of
metaphysics. This leads him to refuse all constructs of human reason and
agency defined with the help of residually metaphysical constructs, and to
oppose all models of legality and legitimacy premised on such constructs.
Underlying his disparagement of theoretical attempts to derive normative
principles from universal foundations is the ironic statement that rational
theory, in the wake of the Enlightenment, is fundamentally unable to
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account for the very types of political freedom and legitimacy, and of plu-
ralism and human rational independence, which the Enlightenment itself
seeks to defend and promote. This, he states, is because such theory is still
metaphysical. It has not mustered the courage to examine the conditions
of freedom, plurality and independence liberated from the legacy of
metaphysics.

At the very least, the inference we would draw from Luhmann’s relativiz-
ing and pluralist account of reason’s role in politics and law is that other ratio-
nalist views on metaphysics should follow the example of his theoretical
rigour, and should allow themselves to be challenged by this uncompromis-
ing vision of social and political reality after the end of all metaphysical traces.
To stand the test of relevance and validity, in short, theory must be quite
serious in its attempts to imagine a social reality beyond metaphysical prin-
ciples, and it ought to follow Luhmann’s implication that the critique of meta-
physics, especially in its resonance for law and politics, should not be cut
short before its full implications have been drawn out.

Concluding note

We would conclude in sum that, while there might indeed be understand-
able reasons for the dismissiveness, scepticism and ridicule that Luhmann'’s
ideas often provoke, there are much better grounds for taking him seriously,
and for engaging earnestly with the methodology and implications of his
legal and political sociology as well as with his philosophical and political
ideas. We take the view that his theory has had and will continue to have
an important impact upon a number of distinct areas of intellectual debate
— including law, legal theory, sociology, political theory, political economy,
moral philosophy, metaphysics, aesthetics and cultural studies, to name
only the most obvious. Indeed, in light of the substantive and method-
ological questions he raises for those who work within them, each one of
these areas would, we believe, be well advised to take seriously the ways in
which he describes and makes sense of the social world, and to broaden
their own theoretical framework so as at least to consider the unique
perspective that he brings to debates about the nature of modern society.

Finally, if we were challenged to list Luhmann’s major contributions to
contemporary thought identified during the course of this book, the task
would not be an easy one, for, as with all major social theorists, each reader
takes with him or her those ideas which most closely reflect his or her own
prevailing interests and beliefs. Nevertheless, we believe that listing the most
important legacies from Luhmann’s theoretical perspective is a task worth
undertaking, if only to justify to ourselves, as authors, the value of the enter-
prise that we have just concluded. We do not, however, expect others to
share our list or to cite it as if it offered a definitive summary of Luhmann'’s
greatest conceptual achievements.
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We believe that Luhmann’s most enduring additions to contemporary
legal and political thought are as follows:

1. The challenge he issues to all legal and political theorists to reflect upon
the first principles of their theoretical ideas — including what they com-
monly understand by the terms ‘law’, ‘politics’, ‘reason’, ‘nature’ and
‘society’.

2. His introduction and development of a major paradigm-shift for socio-
logical theory and research. As we explained and exemplified in Chap-
ters 2 and 3, Luhmann’s sociological method concerns itself with the
ways in which different social systems organize their communications.
For Luhmann, it is the particular forms that communications take, rather
than the content of the communications, that are the essential objects
for sociological study. As far as the meaning and value of these commu-
nications are concerned, there are always diverse ways of interpreting
them and of attributing validity and sigificance to them. For Luhmann
all these interpretations attributions may be left to politicians and jurists
or to external observers of the legal and political systems (such as moral
philosophy). For autopoietic sociologists, social communications are
explained in terms of the identity, function and code of the system which
generated them. To some sociologists this analytical method may appear
as dry, abstracted and self-denying (even unethical) in its refusal to recog-
nize the imputation of causes and effects and the expression of values
and beliefs as belonging to sociologal enquiry. To others it may be seized
upon as a golden opportunity to take sociology into unexplored territory,
to develop new concepts for understanding societies and their constitu-
tent parts. What cannot be denied, however, is the considerable contri-
bution that Luhmann has made in synthesizing, philosophical and
linguistic and mathematical concepts to create a radically new sociolog-
ical method.

3. The mirror which he holds to simplistic types of humanism or anthro-
pocentric philosophy, which invariably posit the human being (and its
thoughts and actions) as the causal and moral centre of the universe.

4. His argument that the importance of the political use of power through
legislation does not, as widely understood, reside in its ability to put into
effect specific purposes or to select the agenda for political debate, but
rather in its ability to create restrictive frameworks for discussion and
decision-making.

5. His refutation of the belief that the legal system can be viewed as an effec-
tive vehicle for social engineering. Far from being a wholly negative
message, this encourages lawyers to reflect upon the complex interde-
pendencies that exist between law and all other systems, instead of seeing
their own professional activities as central to all that happens in society
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and expecting legal decisions to have a direct structural impact upon
behaviour in different spheres.

. His encouragement to political theorists and politicians to see the polit-
ical system in its intricate interdependence with other systems, and to
understand political legitimacy as a complex variable arising from this
interdependence, not as a static good, tied to simple values and simple
or personal notions of competence. This view of the political system
allows us to understand how political systems are able to maintain legit-
imacy, that is, provide motivations for compliance, under even the most
precarious conditions. It also provides insights into the changing role of
the political systems of modern society.

. His concept of dedifferentiation, and the importance of this for theories
of pluralism. Luhmann suggests that the reality of differentiation, of
coexisting centres of authority for truth, validity and legitimacy, is a fun-
damental prerequisite for a society characterized by a high degree of social
pluralism. Consequently, all the freedoms taken for granted in modern
societies — that is, economic freedom, health, artistic and aesthetic inter-
est, legal redress, love and intimate relationships, speech, choice of work
— are necessarily jeopardized when society begins to centre itself on one
system, or to de-differentiate itself. It is for this reason that Luhmann
goes to such lengths to point out the dangers of de-differentiation,
whether in politics, science or law, and it is this process of de-
differentiation that he identifies as the greatest threat to modern society.
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