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SERIESEDITOR’SFOREWORD

Lindsay G. Robertson

Native American tribal governmentsarein awidespread state of resurgence.
Tribal legidlatures, judiciaries, constitutions, and legal codes have become
fixed in the political framework of North America. Given these develop-
ments, it is propitious that David Wilkins should now have rediscovered and
offered to the public the manuscript of Felix Cohen’s “Basic Memorandum
on Drafting of Tribal Constitutions.”

Cohen prepared his “Basic Memorandum” in 1934 while serving as
assistant solicitor in the U.S. Department of the Interior and chair of the
Tribal Organization Committee established to assist participating tribes in
organizing their political systems under the Indian Reorganization Act.
While not uncontroversial, the memorandum contains materials of continu-
ing useto tribal governments. Moreover, itsreappearance coincideswith the
publication of the fourth version of Felix Cohen’s Handbook of Federal
Indian Law, still the most cited referencein thefield. In furthering the under-
standing and development of tribal political institutions, On the Drafting of
Tribal Consgtitutions is a fine complement to Cohen’s Handbook. Adding to
the value of the book is Wilkins's insightful introduction, which provides a
biographical portrait of Cohen and places Cohen’s“Basic Memorandum” in
historical context.

Thisbook aso marks an important volume in the history of the Univer-
sity of Oklahoma Press. In 1932, two years before the passage of the Indian
Reorganization Act and the drafting of the “Basic Memorandum,” the Press
published Alfred B. Thomas' Forgotten Frontiers: A Study of the Spanish
Indian Policy of Don Juan Bautista de Anza, Governor of New Mexico
1777-1787, the first volume in The Civilization of the American Indian
Series. That series very quickly came to set the standard in scholarship on
Native American issues. Asof today, The Civilization of theAmerican Indian
Seriesincludes morethan 250 titles, among them such classics as Grant Fore-
man’s The Five Civilized Tribes, Karl LIewellyn and E. Adamson Hoebel’s
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viii FOREWORD

The Cheyenne Way, Angie Debo’s The Road to Disappearance, and Black
Elk’s The Sacred Pipe. With its publication of On the Drafting of Tribal
Constitutions, the Press inaugurates a new series devoted to Native Ameri-
can issues: The American Indian Law and Policy Series. This series, which
is hemispheric in scope, will include titles encompassing the modern politi-
cal and legal experiences of the Native peoples of the Americas. The Uni-
versity of Oklahoma Press and | are proud to offer David Wilkins's
masterful edition of Felix Cohen’s On the Drafting of Tribal Constitutions
asour inaugural volume.
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INTRODUCTION

Felix Solomon Cohen, avaunted lega realist considered by many the leading
architect of the Indian New Deal in the 1930s, is once again receiving the
atention he deserves. The current spate of attention is reflected in the recent
literature (see selected bibliography) analyzing his philosophy of law, includ-
ing his work in American Indian law. A mgjor academic conference, held at
the University of Connecticut School of Law in the fall of 2005 and titled
“Indian Law at a Crossroad,” had a two-pronged purpose—to assess the cur-
rent state of federal Indian law and to hail the latest incarnation of Cohen’s
most widely known accomplishment, the Handbook of Federal Indian Law,
first produced in 1941. After alengthy and tortured process, Cohen’s Hand-
book was published in December 2005 by L exisNexis. It wasthe product of a
large board of authors and editorsled by editor in chief Nell Jessup Newton.

Cohen’'s return to the attention of those who plow the fields of federal
Indian law, tribal sovereignty and self-governance, and American jurispru-
dence in general coincides with a number of contemporary political, legal,
and human rights developments, developments that might give Cohen
pause. He would likely express deep dismay over the current drift in ideo-
logical and institutional interpretations of democracy and therule of law. As
Theodore Haas, a close friend of Cohen’s and his chief collaborator on the
Handbook, noted in 1956, Cohen simultaneously occupied two rolesin the
course of his short but memorable public and private careers: He was both a
man of ideas and a man of action. Cohen, said Haas, “was no cloistered
philosopher, no impractical idealist, but an effective defender of disadvan-
taged people against powerful opponents.”?!

In his last magjor article, “The Erosion of Indian Rights, 1950-1953: A
Case Study in Bureaucracy,” published in 1953, the year of his death at age
forty-six from lung cancer, Cohen systematically showed how the Depart-
ment of the Interior, especially the Bureau of Indian Affairs (BIA), had con-
cocted a number of highly questionable rules and regulations that were
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Xii INTRODUCTION

decisively restricting the human, civil, proprietary, and treaty rights of
nearly half a million American Indians and Alaskan Natives. Indigenous
peoples were experiencing constraints upon their personal and property
freedoms in areas as diverse as tribal elections; use of federal funds; the
right to counsel; freedom of speech and religion; and freedom from arrest,
search, and seizure without awarrant.?

It was in “Erosion of Indian Rights’ that Cohen wrote one of his more
noteworthy lines: “Like the miner’s canary, the Indian marks the shift from
fresh air to poison gasin our political atmosphere; and our treatment of Indi-
ans, even morethan our treatment of other minorities, reflectstheriseand fall
in our democratic faith.”® While | have never been as smitten as some others
with this metaphor, since it situates indigenous nations in an extremely vul-
nerable and abused role, there is no dispute that Native peoples have often
been used in federal social experiments. Sometimes these experiments have
then been extrapol ated to other groups.

Cohen ended his article by more aptly observing that those abusing oth-
ers rights—one thinks here of the BIA, as Cohen was, or the National Secu-
rity Agency (NSA) today—often justify their actions by arguing that their
behavior is necessary to bring about a society that will eventually have no
need for such intrusive and coercive acts. But as Cohen said, “what they for-
get, and what we need another John Maynard Keynesto remind usof, isthat in
thelong run we are al dead, and that while the means we use may be molded
by the ends we seek, it isthe means we use that mold the ends we achieve.”4

CoHEN’ s PHILOSOPHY OF LAw

Cohen described his own legal philosophy as “functiona jurisprudence,” by
which he meant that he believed that law must not be studied in isolation but
must incorporate the fields of anthropology, economics, psychology, sociol-
ogy, the social and hard sciences, and, most importantly, history. Only by
embracing theinterconnectionswith these other fields can law reach its poten-
tial as atrue instrument of justice. Although practicing, in his own words, a
functional jurisprudence, Cohen and others of hisideological bent were more
often viewed as practitioners of what was termed “legal realism.” Legal real-
ists, according to Thomas Clarkin, “maintained that the legal process was not
merely therational application of understood laws, rather, emotions and value
judgments played important rolesin the interpretation of law.”>

Stephen M. Feldman, who has also written about Cohen’s jurisprudence,
echoes Clarkin but adds that for legal realists “law is not autonomous from
society and that abstract preexisting principles do not objectively dictate judi-
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cia decisions. Consequently, the heart of realism was the belief that the study
of law should be focused on concrete disputes and on what officials at al lev-
els do about those disputes. Realists focused on factua redlities, and, corre-
spondingly, distrusted abstract legal rules, principles, and systems.”®

Cohen has a so been called an “ academic humanist,” one who believed
in the equality of all peoples and their unique cultural manifestationsand in
their right to freely choose their own forms of government.” He has also
been deemed a “legal pluralist,” specifically, a man whose ideals evolved
through three types of pluralism—socialist, systematic, and comparative.®

Oneof theideological distinctions of Cohen’s philosophy of law wasthat
he believed “that ethical and policy dimensions provide an external standard
against which to measure legal behavior and also provide a set of policy
objects toward which the law should strive.”® In other words, his approach to
the study of law had a pragmatic, instrumentalist, and consequential thrust as
well. “Law,” said Cohen, “is the most powerful and flexible instrument of
social control and hasthe power to enhancethe ‘ good life.’ " 10

CoHEN's DEMmocrAacy AT WORK

Cohen and John Collier, the commissioner of Indian affairs from 1933 to
1945, are often treated as ideological twins regarding the dynamics of
Indian policy during the Indian Reorganization period—an erain which the
morally bankrupt, culturaly discriminatory, and economically repressive
tide of allotment™ and assimilation of Native peoples was finally stemmed
and the reemergence of Indian self-rule and cultural regeneration was
encouraged. It is certainly true that both men showed a passion for human
rights, social justice, and adegree of tribal self-governance. But as Stephen
Haycox has argued, “for Collier, Indians were the minority [emphasis in
original]. But for Cohen, Indians were one of many minorities, to all of
which he accorded the same legitimacy and the same rights.” ™! In fact,
Cohen's close friend, Theodore Haas, noted that while Cohen was a gifted
lawyer and activist, it wasin his intercultural work that he stood out. Haas
observed that “one of the dominant notes of histhinking in intergroup rela-
tions was that the soil of cultural pluralism, when watered with competing

*Congressinitiated the General Allotment policy (also known asthe DawesAct) in 1887. It was
designed to break up tribal governments and abolish Indian reservations by the “alotment” of
communally held reservation lands to individual Indians for private ownership. This was con-
sidered a critical step in the assimilation of Indians into Euro-American cultural society. The
policy was ended in 1934 with the enactment of the Indian Reorganization Act.
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ideas and customs, nurtures the finest fruits of democracy; and that a key
challenge faced by our government and philosophy isthe problem facing the
world—the achieving of intercultural understanding.” 2

As an American Jew, Cohen was actively involved in cases contesting
anti-Semitism. He also supported the rights of immigrants, African Ameri-
cans, and Puerto Ricans. During his lengthy stint in the Department of the
Interior—1933 to 1948—his position changed from assistant solicitor to
associate solicitor and finally to chairman of Interior’s Board of Appeals.
For many, Cohen is most often associated with his vigorous Indian political
and legal work. But his interests and involvement ranged widely beyond
Indian and minority work. During his Interior phase, he helped draft eco-
nomic development plans for Alaska and the Virgin Islands; hel ped address
the currency problemsin the Philippines; worked on natural resource issues
involving water power, public lands, helium, coal, and minerals; dealt with
atomic energy legislation; and worked on fair-employment practices.!3

CoHEN's PERsONAL LIFE

Felix Cohen was born in New York City on July 3, 1907. He was the son of
MorrisR. Cohen, aprominent professor and philosopher, and Mary Ryshpan,
who had also taught. He attended Townsend Harris High School in New
York, which was then part of an educational system institutionally linked
with City College. At age eighteen he graduated magna cum laude. He pro-
ceeded to Harvard College, where he earned an M.A. in philosophy in 1927.
During his M.A. work, he read broadly in law, anthropology, and political
science as well as philosophy. He also audited classes outside his primary
field from such luminaries as Roscoe Pound and Felix Frankfurter.*

In 1928, while continuing work on his Ph.D. at Harvard, Cohen
enrolled at Columbia slaw school. He secured hisdoctoratein 1929 and his
L.L. B. from Columbiain 1931.15 His dissertation was published by Falcon
in 1933 under the title Ethical Systems and Legal Ideals: An Essay on the
Foundations of Legal Criticism.

Upon graduation in 1931, he became a lega apprentice to Bernard L.
Shientag, aNew York supreme court justice. Healso married Lucy M. Kramer
that year. Ms. Kramer, who was studying at Barnard College at the time,
already had akeen interest in American Indian issues. She had worked closely
with Franz Boas, aleading anthropologist, on several projects and had taken
graduate-level courses in both anthropology and linguistics.® The marriage
produced two children and a persona and professiona relationship that
proved quite fertile. Kramer worked for a number of years at the Department
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of the Interior and played asignificant rolein the development of thefirst edi-
tion of Cohen’s Handbook. After her husband’s death in 1953, she gathered,
edited, and published, in 1960 with Yale University Press, his collected works
under thetitle The Legal Conscience: Selected Papers of Felix Cohen.

In 1932, ayear after his marriage to Kramer, Cohen entered the private
practice of law in New York, but within months, he received a one-year
appointment from Nathan Margold, solicitor for the Department of the Inte-
rior, as an assistant solicitor, expressly to help draft the basic legislation that
cameto be known asthe Wheeler-Howard bill, or the Indian Reorganization
Act (IRA).Y Margold had been involved with the 1928 Meriam Report that
had critiqued federal Indian policy. He was well aware of Cohen’s talents,
and he assigned him the task of focusing on the Indian reformsthat were just
getting underway.'8

Cohen, aways a quick study, soon immersed himself in the unique
challenge of his Indian-focused work and proved so adept that he and Mar-
gold agreed that he should remain on board after the passage of the IRA in
June 1934. Thus, Cohen’stemporary one-year assignment became a fifteen-
year career in public service that transformed the face and substance of fed-
eral Indian law, policy, and tribal self-governance.’®

By 1948, Cohen had grown increasingly unhappy with Interior’s drift
into conservatism, and he resigned on January 2 to reenter private practice.
The issue that finally prompted his resignation was Interior’s opening of
Alaska's Tongass National Forest to massive logging over strenuousindige-
nous objectionsin 1947. Despite his frustration with the department, Cohen
was awarded Interior’s highest honor, the Distinguished Service Award, by
the secretary in 1949.20

Freed from federal bureaucratic constraints, Cohen now became deeply
involved in many activities. He served as lead attorney in a number of law-
suitsin support of Indian rightsregarding voting, land claims, social security,
and the consumption of liquor.” He began teaching law at Yale and philoso-
phy a New York City College. He worked with a number of organizations,
including the Association on American Indian Affairs, the American Jewish
Committee, the Institute of Ethnic Affairs, and the New York Association for
New Americans. He did asignificant amount of writing. And he continued an
active outdoor life of mountain climbing, camping, and canoeing.

“Until 1953 it was illegal for American Indians to drink alcoholic beverages. Cohen’s advo-
cacy led to congressional action that decriminalized consumption of alcohol by Natives and
granted tribal governments the right to decide whether liquor could be sold within reservation
boundaries.
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In June 1953, four months before he died, Cohen pulled together his
major written works into three unbound volumes as a graduation gift to his
older daughter, Gene Maura.?! The volumes, titled “Law and Ethics,” “The
Indian’s Quest for Justice,” and “Studies in the Philosophy of American
Democracy,” indicate the true breadth of hisintellectual passion.

CoHEN AND FEDERAL INDIAN LAaw: PosiTiVES AND NEGATIVES

Although Felix Cohen led adiverse and richly rewarding vocational and intel-
lectual life, many consider hiswork in Indian affairsto be hismost impressive
set of achievements. A number of recent articles (see selected bibliography)
have analyzed his major contributions in this important area. These articles,
for the most part, focus on Cohen’s work on the Indian Reorganization Act;
his efforts behind the 1934 “ Solicitor’s Opinion,which identified the inherent
governing powers vested in indigenous nations; his leadership of the Indian
Law Survey in the Department of Justice, where he, Theodore Haas, and a
well-trained team of officials compiled a forty-six-volume collection of fed-
eral laws and treaties that would later be distilled in the Handbook; hisrolein
drafting the Indian Claims Commission Act of 1946 that authorized Native
nations to file lawsuits against the federal government for compensation for
landsand treaty violations; hiswork inleading Congressto repeal the discrim-
inatory Indian liquor legidation in 1953; and the outstanding legal work he
provided to anumber of tribes—the Hualapai, San Carlos Apache, Blackfeet,
Nez Perce, and Omaha, among others—before and especially after he had | eft
public service astheir lead attorney.

Generally, most commentators agree that Cohen deserves grest credit for
his Indian-related work, asserting that his not-inconsiderable efforts during
theIndian New Deal paved the way for the revitalization of tribal sovereignty
and cultural and economic self-determination, the reaffirmation of treaty
rights, and the extension of civil liberties to triba citizens. Of course, these
very powers and rights were already coming under intense assault by federal
and state official s even before Cohen’stenure at Interior ended in 1948. Termi-
nation” was brewing; plans were being made to relocate thousands of Indians

" The official federal policy from 1953 to the mid-1960s, “termination” entailed the legidative
severing of federa benefits and support services to certain tribes, bands, and numerous Califor-
nia Native communities and forced the dissolution of their reservations and trust lands. The pol-
icy was embodied in House Concurrent Resolution 108 (August 1, 1953), the infamous
“termination resolution,” and Public Law 83-280 (August 15, 1953), which conferred upon sev-
eral designated states full crimina and some civil jurisdiction over most Indian reservations
within those states and allowed the assumption of such jurisdiction by any other state that chose
to do so.
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to urban areas; and states were clamoring for greater jurisdictional clout over
tribal nations and their citizens. Severa states received such power in 1953
with passage of Public Law 280. These devastating policy shiftswould plague
American Indians and Alaskan Nativesfor another generation.

Nevertheless, Cohen’swork, in particular hisindividual and joint efforts
in (1) overseeing the devel opment of the Handbook, the first study to compile
many of the federal statutes and court cases dealing with indigenous peoples,
and (2) working with tribes asthey struggled to create or, in some cases, revive
systems of local governance, deserves specia mention. These two critical
contributions helped fuel the Native renaissance that burst forth in the 1960s.
They provided the legdl, political, and economic framework and the institu-
tional mechanisms necessary to enable many tribal nationsto challenge termi-
nation and other nefarious policies. They enabled many indigenous nationsto
develop theingtitutional machinery and wield the legal authority necessary to
continue their march toward self-determination.

Cohen, without doubt, was a brilliant advocate for indigenous nations
and their distinctive rights. Nevertheless, his scholarship has also drawn
important criticismsfrom those activein federal Indian law and tribal gover-
nance. On the legal front, Vine Deloria, Jr., argued that, even though “the
raw data of federal Indian law [was] the documentary record of how the
United States government has treated Indians,”?? Cohen’s Handbook, by
reducing the complicated and diverse set of legal and policy outputs to an
oversimplified and largely mythical set of principles and doctrines, unwit-
tingly did a profound disservice to tribal nations and their legal relationship
to the federal and state governments.

By conflating tribal and issue diversity for the purpose of developing an
organizational framework for the book, Deloria said, Cohen and Margold
had shunted aside much of the actual historical record—despite their own
warnings in the introduction to the Handbook. Moreover, while their study
was explicitly identified as a “ handbook,” meaning it was not an authorita-
tive treatise but a summary of the materials, too many commentatorstreat it
asif itisthefinal word on the subject of federal Indian law. Deloriawent on
to say, “Paying homage to Cohen is proper, but elevating a handbook to the
status of atreatise while doing so is highly suspect and meansthat principles
and doctrines sketched out as a means of locating resources now achieve a
status whereby it becomes unnecessary to use the Handbook as a resource.
Scholars then start with the Handbook and not the data, erroneously believ-
ing that many questions have already been laid to rest.”23

Ina1996 articlein the Arizona Law Review, Deloriawas even more crit-
ical of Cohen’s Handbook. He pondered “whether Cohen’s framework is at
all useful in serving asthe structure for arranging the material s that represent
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the relationship between the United States and American Indians.” He went
onto notethat “ Cohen was part of the educated elite, had no experienceasan
oppressed minority and could not understand what their experiences were at
the grass-roots level where discrimination and injustice flourished.”

The Handbook, Deloria observed, had not been written from a pro-
Indian, or even a neutral, perspective. In fact, many of the discussions and
interpretations of Indian policy development and federal case law had a
clear “federal biasin that no question is ever raised as to whether federal
actionswere proper or whether or not the federal government violated previ-
ously agreed upon principles of the federal-Indian relationship.” %

Frank Pommersheim, while lauding Cohen’s Handbook, has aso
assailed two dimensions of Cohen’s understanding of Indian history and
law. First, Pommersheim expressed some concern with Cohen’'s “miner’s
canary” metaphor. While noting that the metaphor remains quite powerful,
he observed that “the present ratio of fresh air to poison gasis not necessar-
ily encouraging.” Moreover, because there is “no basic doctrinal stability
or national moral commitment to ensure that the fresh air will not dissipate
further,” Pommersheim called for greater effort in strengthening federal
Indian law.?

Pommersheim also clearly and convincingly criticized Cohen’s articu-
lation of tribal sovereignty, which Cohen had said included three principles:
(2) tribes possess the powers of any sovereign entity; (2) having been con-
quered, tribes were thus subject to federal legisative power that effectively
terminated their external sovereignty but generally sustained their internal,
or self-governing, authority; and (3) tribal powers had been justifiably qual-
ified by federal laws and treaty provisions, but any powers not expressly
modified remained vested in the tribe and its governing bodies.?”

While agreeing with Cohen’s first principle, Pommersheim challenged
the veracity of the other two. Many tribes had never, in fact, been militarily
conquered, and federal plenary power, as defined by Cohen, vested far too
much power in Congress, which, according to Pommersheim, might “also
severely limit tribal sovereignty.” 28

Stephen Feldman has also criticized a dimension of Cohen’s Hand-
book—the part that deals with state power in Indian Country. Feldman
posits, and judicial history seemsto bear him out, that Cohen’slegal realism
approach to federal Indian law provided states with an opportunity to
intrudeinto tribal affairs. Cohen stated as a general principlein the opening
of hischapter on state power over Indian affairsthat state lawshave no force
inside Indian Country in matters affecting Indians. Yet he ended his intro-
duction by asserting two exceptionsto that principle. Courts, he maintained,
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will support state jurisdiction over Indians if either of two conditions
applies: (1) Congress has expressly delegated to or recognized in a state the
power to govern American Indians, or (2) a question that involves Indians
also “involves non-Indians to a degree which callsinto play the jurisdiction
of astate government.”%°

According to Feldman, Cohen was essentially inviting “the court to
focus on the concrete factual circumstances of each individual case.” Such
an invitation encourages a case-by-case analysis, which typically requires a
balancing test. And since the courts are being asked to make particularized
inquiries into the interests at stake in each case, “the continuance of legiti-
mate tribal sovereignty is largely at the whimsical sway of political pres-
sures: in any particular case, acourt can reach the decision that is best for the
majority of society at thetime.” Feldman concluded by noting that although
Cohen was an advocate of Native peoples, “the Court’s use of hisfunctional
approach has to some extent facilitated the weakening of Native American
rights.”30

Finally, Dalia Tsuk, who has written Cohen’s biography aswell as sev-
eral lengthy articles on his role in the New Deal, has argued that Cohen, a
Jew, naively assumed that federal law, “as a tool for remedying collective
traumas, particularly the Indian trauma of colonization,” was sufficient to
rectify the problems that federal law itself had also instigated. According to
Tsuk, Cohen, like John Collier, also failed, at least initially, to grasp that his
plans for Indian land consolidation and tribal governance were rooted in
Western ideologies and cultural paradigms that were products of his own
socialist pluralism and were “not necessarily suitable for the customs and
traditions of Indian tribes.” 3!

Despite these criticisms, the vast majority of commentators, and Native
nations themselves, express profound and continued admiration for the
pathbreaking work that Cohen did in the area of federal Indian law. In fact,
Supreme Court Justices Felix Frankfurter and William O. Douglas, and Col-
lier himself, declared that Cohen was “the final authority on Indian law.” 32

L et usturn our attention now to thework that isthe focus of this project:
constitutional development in Indian Country.

CoHEN oN TRIBAL CONSTITUTIONS

Asnoted above, Cohen had been hired expressly in 1933 to draft the legisla-
tion that would culminate in the Indian Reorganization Act the following
year. Many scholarly analyses have been written about this important piece
of legidation—touted by many as the most important Indian law of the
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twentieth century because it stemmed the tide of unilateral legislation aimed
at forcibly assimilating Native peoples.®® It effectively ended allotment,
restored trust protections of remaining Indian lands, supported tribal politi-
cal and economic organization, called for the establishment of new Indian
reservations, and allowed Indian nations the right to choose whether they
would even embrace the law’s provisions.

Section 16 of the IRA, dealing with tribal political development, isthe
aspect we are most concerned with here. The section states, in pertinent part:

Any Indian tribe, or tribes, residing on the same reservation, shall have the
right to organize for its common welfare, and may adopt an appropriate
constitution and bylaws, which shall become effective when ratified by a
majority of the tribe, or of the adult Indians residing on such reservations,
asthe case may be, at aspecial election authorized and called by the Secre-
tary of the Interior under such rules and regulations as he may prescribe.
Such constitution and bylaws when ratified as aforesaid and approved by
the Secretary of the Interior shall be revocable by an election open to the
same voters and conducted in the same manner as herein above provided.
Amendments to the constitution and bylaws may be ratified and approved
by the Secretary in the same manner as the original constitution and
bylaws.

Inadditionto all powersvestedin any Indian tribe or tribal council by
existing law, the constitution adopted by said tribe shall also vest in such
tribe or itstribal council the following rights and powers: To employ legal
counsel, the choice of counsel and fixing of fees to be subject to the
approval of the Secretary of the Interior; to prevent the sale, disposition,
lease, or encumbrance of tribal lands, interests, in lands, or other tribal
assets without the consent of the tribe; and to negotiate with the Federal,
State, and local Governments.34

Unlike Collier, who had spent considerable time among Indians prior to
his appointment as commissioner of the BIA, Cohen lacked substantial
knowledge about Native peoples and their systems of governance at the time
he drafted the bill. A quick learner, however, Cohen soon immersed himself in
the examination of tribal peoples and their cultures, and his knowledge and
respect for indigenous nations increased significantly during his remaining
years. In fact, his interest in Native cultures intensified during the 1940s
because he and hiswife had asummer home near Onchiota, New York, in the
Adirondack Mountains, where they spent time conversing with Ray Fadden, a
respected M ohawk teacher. In these conversations, Cohen learned much about
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Iroquois political philosophy and law and the significant impact that Iroquois
statesmen and their political traditions, in particular, and indigenous cultures,
in general, had on Anglo-American constitutional development.

Cohen, of course, did not work aone in drafting the IRA, although it
appearsthat he wasits principal author. In the initial months after his hiring
in October 1933, Cohen traveled to several reservations with another
recently appointed attorney, Melvin Siegel.3 Ward Shepard, the BIA's
expert on land policy, was the third person providing the initial ideasfor the
IRA. John Callier, Nathan Margold, Allan G. Harper, Robert Marshall, and
Walter V. Woehlke a so had some involvement in devel oping the final draft
of thelengthy bill.

Cohen and his colleagues were convinced, especially at the beginning
of the process, that tribal organization via written constitutions, charters,
and bylaws was the most appropriate means for Native nations to protect
and exercise their basic right of political and economic self-determination.
But why tribal constitutions? What were these documents to contain? How
would tribes adopting constitutions relate to the BIA, state governments,
and the federal government? If tribes had retained any traditional institu-
tions of governance, how would the adoption of a constitution affect those
traditions? And was there to be a “model” tribal constitution that aspiring
tribeswould be advised or required to adhere to?

Shortly after the IRA became law, but well before the major thrust of
constitutional development had taken place, some sixty tribes had preexist-
ing consgtitutions, or “documents in the nature of congtitutions,” that were
already on file with the Department of the Interior.3” It is not known pre-
cisely how many of these were early versions of |RA-type constitutions, but
it seemsfairly certain that at least forty of them well predate the New Deal
period. Cohen, reflecting the informal education he had been receiving from
Ray Fadden, wrote an articlein 1939 titled “How Long Will Indian Consti-
tutions Last?’ in which he noted that “tribal constitutions, after all, are not
an innovation of the New Deal. The history of Indian constitutions goes
back at least to the Gayanashakgowah (Great Binding Law) of the Iroquois
Confederacy, which probably dates from the 15" century. . . . So too, we
have the written constitutions of the Creek, Cherokee, Choctaw, Chickasaw,
and Osage nations, printed usually on tribal printing presses, constitutions
which werein force during the decades from 1830 to 1900.” 38

Although Cohen would later learn agreat deal about indigenous consti-
tutional history that long predated non-Indian involvement, a close review
of his archived papers reveals that in the early drafts of the IRA his under-
standing of, and vision for, tribal constitutional development was heavily
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influenced, not by preexisting tribal constitutions or other indigenous forms
of governance, but by the regulations of the municipal governmentsthat dot
the American landscape.

In Cohen’sview, tribal constitutional governments*“wereto beliketown
governments, except that they would have federal protection and their spe-
cial rights.”3® Evidence supporting this town-structure arrangement is found
in a nine-page “Bibliography for Use in Drafting Tribal Constitutions” in
Cohen’s papers. This bibliography contains over seventy-five references to
books, articles, and government documents that deal with “administration,”
“city planning,” “health and sanitation,” “housing,” “licenses,” * nuisances,”
and other matters associated with establishing and running municipal
governments.*0

Even before the IRA became law on June 18, 1934, Cohen had already
suggested to Collier that Indian tribes deserved an opportunity to meet with
BIA personnel to discuss the ramifications of the bill. He said this would
build support for what promised to be a controversial measure. He also
believed that “contact with Indians would be very helpful when the time
came to implement ‘our plans concerning land development and self-
government.”” 1 Collier wisely heeded Cohen’s suggestion, and a series of
“Indian congresses’ was held throughout the country to provide federal offi-
cials valuable, if long-neglected, tribal input on Indian concerns of the day
and on thismajor piece of legislation in particular“? Cohen attended many
of these meetings and was called upon to respond to questions from the
Indian delegates about the claims process, the meaning of Indian self-
government, the planned court of Indian offenses, and other issues.

After the IRA was adopted in the summer of 1934, 181 tribes adopted
the act, with some 77 choosing to reject it. Although tribes that voted to
accept the measure were not required to adopt constitutions, many tribes
expressed interest in doing so, and Cohen intensified his efforts to learn
more about tribal governance, to dig deeper into the prior constitutional his-
tory of Indian nations.

The process of modern tribal constitutional development has long been
fraught with uncertainty and ambiguity. Many commentators have main-
tained that Western-styled constitutions were forced on reluctant tribes,
thereby eclipsing extant traditional systems that, they argue, had survived
the previous century of coercive assimilation. These authors also typically
assert that the BIA developed a“model” constitution that it sent out to newly
organizing tribes to structure the style and content of their organic docu-
ments, forcing a constitutional uniformity that denies the diverse nature of
tribal nations.*®
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Contrarily, Elmer Rusco declared in his excellent 2000 study of the
IRA, A Fateful Time, that the all egation that a coercive and uniform “model”
tribal constitution had been sent out was in “error.” While acknowledging
that the idea had been “ considered,” Rusco says that this approach was ulti-
mately rejected by the bureau. “Perhaps,” said Rusco, “the confusion arose
from the fact that the Bureau did develop an outline of topics that might be
included in a constitution. However, listing a membership section imposed
no uniform rule for determining membership, and the same thing is true in
other areas.” %

My analysis of Cohen’s relevant papers and a review of his “Basic
Memorandum” on tribal constitutions generally supports Rusco’s interpre-
tation of events, although there isincontrovertible evidence that some tribes
did, infact, receive acopy of a“model” constitution (see Appendix A) or in
some casesan “outling” of what aconstitution should contain (see Appendix
B). These instruments were meant to guide them in their efforts to craft an
organic document. (Appendix C contains a copy of a “model” corporate
charter that was included in Cohen’s papers.) Much more comprehensive
and systematic research of all the BIA's records and the records of individ-
ual IRA tribesisrequired before we can definitively answer the question of
precisely how many tribes received the “model” constitution, the “ outline,”
or the corporate charter. Also open to further research is the question of
whether the constitutional process in Indian Country effectively displaced
extant traditional systems of governance—and, indeed, which tribes
retained traditional forms of governance by the mid-1930s.

Cohen was soon appointed chairman of the Tribal Organization Commit-
tee (TOC) that was in charge of the constitutional development process. The
committee early on consisted of the following individuals: Walter Woehlke,
Fred H. Daiker, J. R. T. Reeves, Mrs. E. Smith, and Dr. Duncan Strong. Cohen
and various members of the committee traveled into Indian Country to listen
to Indians and to learn more about how they might structure tribal organiza-
tion. It was during this period of study that Cohen learned of the status and
utility of preexisting tribal constitutionsand of the residual traditional govern-
ing systems that were till active in many places. Nevertheless, we still see
evidence of theinherent ideological and policy tension that Cohen and hiscol-
leaguesfaced asfederal employees. On the one hand, they wanted to facilitate
and encourage a degree of Indian self-rule; on the other hand, they were oper-
ating under certain cultural and political presuppositions that elevated their
own values and governing systems over those of indigenous nations. Thispro-
duced a set of sometimes conflicting questions, policies, and viewsthat led to
contradictory constitutional resultsthroughout Indian Country.
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For example, on July 31, 1934, a little more than a month after the
IRA's adoption, a memorandum was issued titled “Immediate Program for
Organization of Indian Tribes.” It called for about thirty tribesto be selected
on the basis of (1) “the wishes of the Indians and their intelligent under-
standing of the problems of self-government”; (2) their responses to an
earlier circular on self-governance; (3) “the sympathy and ability of the
Superintendent, in whom must be placed chief responsibility for dealing
with tribal representatives in reaching a satisfactory program of self-
government”; (4) the economic status of the community; and (5) therelative
ease of the organization process.*

From this list of tribes, which, unfortunately, were not identified, the
number was to be reduced to about twelve, who would then receive the con-
centrated attention of Cohen and the TOC in an effort to develop constitu-
tions, bylaws, and charters for each group by January 1, 1935. The
seemingly hurried nature of the writing process for these “strategically
located” tribes was considered important, “since the failure to do this will
subject the Indian Office to considerable criticism, and since only through
actual organization can the deficiencies of the Wheeler-Howard Act and the
need for amendments of thisAct and the permanent implications of thisAct
be clarified.”#6 John Collier would later observe that the pace of tribal con-
stitutional development was indeed remarkable. “ These constitutions,” he
said, were “probably the greatest in number ever written in an equivalent
length of timein the history of the world.” 4

Along with this major undertaking, the TOC was also charged with
studying the nearly forty already approved—or awaiting approval—tribal
congtitutions. It was hoped that these documents might give committee
members knowledge useful in helping other tribes gear up for the constitu-
tional drafting process. The following specific questions were posed: (1)
How was the constitution adopted? What part did Indians and/or the Indian
Office play in its drafting? (2) To what extent does the constitution reflect
Indian traditions and political experience? (3) Does the constitution provide
for the exercise of any real powers by the tribal authorities, or does it pro-
videfor amerely advisory organization? (4) Arethe provisions of the consti-
tution clear and enforceable? (5) What incidents indicate the strength or
weakness of the constitution? (6) What criticisms of particular constitu-
tional provisions have been voiced?*

After this study was completed, the TOC was to draft a comprehensive
memorandum correlating and integrating the data analyzed. The memoran-
dum was to “contain an outline of the various topics to be dealt with in a
congtitution and, under each heading, any extant constitutional provision
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which may serve as a model, any extant constitutional provisions which
may serve as horrible examples, and reference to any data showing actual
experience with and criticism of relevant constitutional provisions’ [empha-
sis added)]. In effect, that memorandum—the “Basic Memorandum” repro-
duced in this text—was intended to show “what powers may be legally
entrusted to an Indian tribal organization.”*°

Along with the study of theforty already approved or pending constitu-
tions, and the memorandum that was to result from the study, the TOC was
also to prepare reports for each of the thirty tribes that were included in the
“immediate program” of organization. These were to be comprehensive and
tribal-specific case studies that sought to ascertain (1) the persistence of
social traditions, (2) the traditional legal or quasi-legal sanctions of conduct
and whether these could be revived or perpetuated, (3) the political tradi-
tions of the tribe as reflected in a centralized or decentralized structure, (4)
the kind of traditional symbols (that is, titles of office, insignia, and ceremo-
nial inductions) used by the tribe’s members—and whether such symbolism
could be “used to lend authority to a government set up under the Wheeler-
Howard Act,” (5) the extent of factional differences within the tribe, and
finally (6) the extent of the political experience of tribal members.®

On the basis of these case studies, the TOC was then “to prepare draft
congtitutions for approximately twenty of the thirty groups studied. These
draft constitutions are to be submitted to the Indians concerned and to their
superintendents for discussion and criticism. . . . Constitutional drafts should
be submitted to the selected tribes between October 1 and November 1
[1934], allowing approximately two or three months for completing negotia-
tions on the twelve reservations that respond most quickly to the program.” 5!

According to thismemorandum, we have evidence that the BIA officers
did, in fact, plan not only to provide a“model” constitution for some tribes,
but were going to draft the entire constitutions of a select number of tribes
before submitting the preliminary document to these specific tribesfor “ dis-
cussion and criticism.” But it is also seen, by the questions asked, that the
committee, contrary to current opinion, was intent on learning and, if possi-
ble, incorporating “traditional” forms, symbols, and understandings of tribal
governance into the modern written constitutions.

On October 29, 1934, an important document was produced that fur-
thered the drive toward tribal self-government. Nathan Margold, the BIA
solicitor, issued adetailed opinion titled “ Powers of Indian Tribes.” This doc-
ument, which Cohen probably had a hand in developing, identified the essen-
tial powers of self-governance that were already “vested” in tribal nationsand
could beincorporated in their new IRA congtitutions and bylaws.
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Then, on November 19, 1934, Cohen, with an unspecified amount of
assistance from his committee members, submitted to Commissioner Col-
lier adraft of the “ Basic Memorandum on Drafting of Tribal Constitutions.”
It was an effort, from Cohen’s perspective, “to outline legal possibilitiesin
the drafting of constitutions under the Wheeler-Howard Act.” Thisdraft did
not, however, include the lengthy section on bylaws, which was submitted
nine days later as a supplemental memorandum.5?

The reason this lengthy, fascinating, and detailed memorandum on
something asvital astribal constitutions was not more widely distributed at
the time it was written is spelled out in Cohen’s cover letter to Collier: “I
leave to your best judgment the question of whether this memorandum, or
something closely or remotely similar to it, should be sent out to the field
generaly or to those reservations which have asked for advice on constitu-
tion drafting or for criticism of submitted constitutions, or whether such a
memorandum should be used simply by those of us in Washington who are
working on the job of organization (so far as | know, Messrs. Gordon,
Woehlke, Daiker, Mrs. Welpley and myself).”

In afollow-up memorandum to Collier on November 27, Cohen asked a
number of questions about various aspects of the constitutional material. He
wondered, for instance, if the statements laid down in Section 12 on popular
initiative and referendum [would] meet with the approval of the Indian
Office.” Hisfinal question isthe most instructive: “ Should this memorandum,
or some other memorandum of asimilar character, be sent to the ten or twenty
tribes which are now preparing, or have aready submitted for approval,
Wheeler-Howard constitutions? Should some such memorandum be sent out
to other tribes which have voted to accept the Wheeler-Howard Act? If not,
what steps should be taken to satisfy the demand of many tribesfor action?’

The reason thisimportant and substantive document has received scant
attention by contemporary commentators, >3 despite Cohen’s obviousimpor-
tanceto thefield of federal Indian law and governance, is partially explained
by the fact that Lucy Kramer Cohen maintained vigilance over her hus-
band’s papers until 1989 and 1991 when she turned them over in two sepa-
rate donations to the staff at Yale's Beinecke Library. Thus, they have been
availablefor public review for only arelatively short period of time.

As tribal constitutions began arriving in Washington for consideration
by BIA and Department of the Interior officials, it became clear that there
was still agreat deal of uncertainty about what form these documents should
take and what powerstribes could legitimately wield. Cohen, in amemoran-
dum to Collier on June 4, 1935, said, “I have, as you know, from the start,
opposed the idea of sending out canned constitutions from Washington.” He
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reminded Collier that his*Basic Memorandum” “makesit clear that consti-
tutions must be worked out in the first place by the Indiansin thefield. . . .
| think it would be very unfortunate to lay before the Sioux tribes, for
instance, amodel constitution prepared by a group of superintendents (with
my help) in Washington.”

Despite this statement, in an August 19, 1935, memorandum to Jane
Jennings of the TOC office, Cohen attached a “model” constitution for
office personnel to utilize asthey worked with certain tribes. (See Appendix
A.) Cohen did emphasize that he believed “it would be amistake to furnish
this outline to any Indian tribe, who would naturally be tempted to regard it
as comprehensive rather than suggestive.”> But he suggested it would be
useful to BIA officials “to serve as an educational document” in working
with tribes that met four qualifications: (1) the tribe wasfairly small in pop-
ulation size; (2) the tribe had little experience in self-government and all
their ordinances were subject to secretarial review; (3) the tribe was inte-
grated with non-Indiansto such adegree that they would not have the power
to regulate their own domestic affairs, and (4) the tribe lacked effective
social controls.

In October 1935 Margold issued a memorandum to Secretary of Inte-
rior Harold Ickes that explained Margold’'s response to and “approval” of
the Blackfeet tribe's recently submitted constitution and bylaws. After
examining the variousissues and questionsthat had been raised by Commis-
sioner Collier and the acting solicitor, Margold went on to say that it was
“embarrassing” to have to question law and policy aspects of atribe’s con-
stitution now, after the BIA had previously expressed support for the same
document. But Margold insisted this was unavoidable until some “general
understanding” was had as to what might or might not be involved in tribal
constitutions that had to be approved by the Interior Department.

Margold then declared that “a comprehensive memorandum on Indian
constitutional provisions, passed upon by the Indian Office, the Solicitor’s
Office, Assistant Secretary Chapman and yourself, would eliminate many
sources of delay and disappointment in the drafting of these constitutions
and would permit more mature consideration of certain difficult legal ques-
tions than is permissible under the present procedure.” He then mentioned
the “Basic Memorandum” that Cohen had drafted the previous year and
“Powers of Indian Tribes,” the 1934 “Solicitor’'s Opinion” that he and
Cohen had worked on. Margold said these documents were “an attempt to
delimit the provisions which law and sound policy permit in these Indian
congtitutions.” Interestingly, Margold then noted that “unfortunately the
memorandum first referred to isaninformal document which hasnever been
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approved either by the Department, by the Commissioner of Indian Affairs,
or by this Office. Many constitutions presented to this Office indicate that
the repeated statement, ‘ Reference has been had to these documents,” is a
politefiction rather than adescription of fact.”%°

Nothing in the rest of Margold’s memo or in any of Cohen’s papers indi-
cateswhy the“Basic Memorandum” remained “informal” and was apparently
“never approved” by the department. A meticulous search of Margold's,
Ickes', and Collier’s papers might help unravel this mystery, but for now we
can only speculate. We do not know how many officials within the BIA or the
Department of the Interior—or how many superintendents or Indian agents—
knew of this document. We are also unable to say with any certainty how
many Indians knew about it. Or even if it was ever viewed by any tribal per-
sons. Was it not formally approved and distributed because the BIA and Inte-
rior officials smply wanted to keep it an in-house document that they could
rely onfor ideas on constitutional devel opment? Or wasit deemed adocument
too sensitive for Indian eyes because it contained val uable details about tradi-
tional governancethat somein the bureau wanted displaced by modern consti-
tutional law? We simply do not know. Much more research will have to be
done before we can draw better conclusions about this important document’s
role, or nonrole, in Indian constitutional development.

When | wrote Lucy Kramer Cohen seeking her reaction to the publica-
tion of this memorandum, she gave her blessing to the project but also indi-
cated that she, too, had been unaware of the document’s existence. That isan
interesting admission, since she was intimately involved in her husband's
Indian policy affairs and was very familiar with most of hisworks.

Finally, to add further ambiguity to the question of whether tribes were
presented with “model” constitutions, we have a Cohen memo dated
December 14, 1935, titled “Criticisms of Wisconsin Oneida Constitution.”
In the opening paragraph he notes that “except for four provisions, dis-
cussed below, this constitution isidentical with the‘ Short Form Model Con-
stitution” which has been presented to and adopted by various other tribes’
[emphasis added]. In fact, it was apparent, said Cohen, that the Oneida had
not given “any constructive thought on self-government in this constitu-
tion,” meaning that it had probably been offered to them and that they had
not had an opportunity to express their own views on the document, much
lesshave had aroleinits development.

The data reviewed confirms that while, indeed, some tribes were pre-
sented with prewritten “model” constitutions, this was not the case for all
tribal nations. The “informal” “Basic Memorandum” presented in the fol-
lowing pages may have been relied on as an in-house document to guide
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Cohen and the other staffers of the TOC in their review of tribal constitu-
tions as they were submitted and to answer questions from tribal leaders,
agents, and superintendents.

THE “Basic MEMORANDUM”

The memorandum that follows contains awealth of information on existing
tribal constitutional provisionsand agood deal of dataaswell on traditional
aspects of indigenous governance still pertinent in 1934 in Indian Country.
Thusit reveals that the concept of Indian “self-governance,” which had not
been generally respected by federal officials for the better part of six
decades, was nevertheless not an alien concept to indigenous nations, but an
idea still close to their hearts. This document also reveals that Felix Cohen
acknowledged the difficulties and opportunities that accompanied the
tremendous diversity evident in Indian Country and that he had respect for
the importance of incorporating local tribal will into the constitutional
process. As he noted in the memorandum’s opening pages, “ model constitu-
tions” drawn up by the Indian Office would, “for the present,” not be pro-
vided to tribes, since it would then “be only an adopted child and not the
natural offspring of Indian hearts and minds.”

Cohen's analysis of preexisting tribal constitutions and his continuing
education in local tribal traditions led him to posit that IRA tribes had to
carefully choose “between the older form of tribal government and the
forms of government which are customary in white communities.” He noted
that each tribe “must consider for itself how far it wishesto preserveitsown
ancient traditions of self-government.” Where those had been lost, tribes
could rely on modern structures. But where they adhered, he observed that
“they offer avery important source of knowledge and wisdom to those who
are engaged in drafting aconstitution.”

This document also reveals that Cohen was aware that tribal court sys-
tems mattered. But he also doubted that many tribeswould requirethree dis-
tinct branches since, in his opinion, “unified government” was the form
“enjoyed by practically all Indian tribes before the coming of the white man,
and it persists in the most successful self-governing Indian communities
today.” In his view, separation of powers was expensive and duplicative,
caused friction and inefficiency, and led to uncertain responsibilities. This
analysis might explain why, even today, few tribes have three distinct
branches of government.

In the section titled “Relation of the Indian Service to Tribal Govern-
ment,” Cohen asserted that there werethree“levels’ of self-government, the
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third level constituting atribal government that would have “ completeinde-
pendence of the Interior Department.” But even in this case, Cohen declared
that “it must be remembered that Congress would retain the power which it
now has to nullify any tribal ordinances or resolutions. No constitution or
charter could take that power away. Even Congress could not deprive itself
of that power.” In Cohen’s mind, Congress's self-assumed superior author-
ity—" self-assumed” since nothing in the Constitution or the many treaties
authorizes such virtually absolute power over tribes—was an unquestion-
ablereality of indigenouslife.

Notwithstanding that ideological point of view, this“Basic Memoran-
dum” is replete with examples of indigenous political, social, and cultural
structure. It al'so contains Cohen’s own ideas on how these structures might
be, and, in fact, should be, incorporated in the newly forming tribal con-
gtitutions. As tribal nations and the federal government entered the self-
determination phase of their relationship in the 1960s, and with the recent
surge of tribes reengaging in much-needed constitutional reform, thislong-
neglected document should prove useful as tribes delve deeply into their
own historic and constitutional pasts to mine ideas on how best to amend,
modify, or in some cases compl etely restructure their organic documents.

The concepts of Indian self-government and self-determination did not
start with Felix Cohen, John Collier, and Nathan Margold. Rather, these
concepts were, and they remain, a vital force all Native nations exercised
throughout history, asthis document strikingly reveals.

EpiToriAL NOTE

The force and flow of Felix Cohen’s original prose demanded that the edit-
ing of the document that follows be kept to a minimum. However, the
formatting of headings and lists has been standardized throughout. Typo-
graphical errors, asfew asthere were, have been corrected, and minor stylis-
tic changes have been made as necessary for clarity.
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SECTION 1
INTRODUCTION

In thefollowing pages an attempt is made to offer useful suggestionsto Indi-
ansengaged in drawing up constitutions for adoption and approval under the
Wheeler-Howard Act and to members of the Indian Service who may be
called uponto assist in thistask.

In particular, various constitutional provisions that Indians themselves
have prepared, in places where they have enjoyed some measure of self-
government, are offered for study. An attempt has been made to bring to
bear upon the work of constitution-making the past experience of various
Indian tribes with traditional and modern forms of legal government.

For the present, the Indian Office will not furnish Indian tribes with
“model constitutions.” In the first place, the situation of the various Indian
tribes, with respect to experience in self-government, the nature of land
ownership, the solidarity of the community, and the extent of contests with
non-Indians, is so variable that no single constitution prepared by the Indian
Office could possibly fit the varied needs of the different Indian tribes.

In the second place, a model furnished by the Indian Office might be
“adopted” by an Indian tribe, but it would be only an adopted child and not
the natural offspring of Indian hearts and minds. There is no assurance that
an Indian community will be able to manage a form of government manu-
factured in Washington. On the other hand, what the I ndians themselves cre-
atethey will understand. In past years many Indian tribal councils havetried
to operate under written constitutions prepared by the Indian Office. Fre-
quently the Indians and even the officers of the tribe have not been familiar
with the provisions of these constitutions, and the constitutions have been
merely scraps of paper. This has not been the case where the Indians them-
selves have determined the forms of their own self-government.

Those Indians who have had experience in self-government will not
need thisguide. For many years, however, most of the Indian tribes have not
only been denied the right to manage their own affairs, but have even been
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denied a voice in those affairs. It thus happens that many Indians who are
interested in the idea of self-government do not have very much practical
knowledge or experiencein the tasks of government. It isthe purpose of this
memorandum to help remedy thistask.



SECTION 2
NAME OF ORGANIZATION

The choice of a name by any Indian group organized under the Wheeler-
Howard Act is, of course, entirely a matter of choice by the group con-
cerned. Ordinarily, it isexpected that an Indian tribe, pueblo, band, or nation
will continue to use its traditional name. If it becomes incorporated under
Section 17 of the Wheeler-Howard Act, it may add the word “incorporated”
before or after itstraditional name, for example, the* Incorporated Pueblo of
Picuris,” or the “Eastern Band of Cherokees, Incorporated,” or the “ Papago
Tribe, Incorporated.” This, however, is not necessary, as federal corpora-
tions (such as the American Red Cross, the American Legion, and the
District of Columbia) are not required by any law to use the words* corpora-
tion” or “incorporated” in their titles.

In some cases the organi zation affected under Section 16 of the Wheel er-
Howard Act will not correspond exactly to any tribe or band. All the Indians
of agiven reservation may organize as a unit if they so desire, regardless of
past tribal affiliations. In such cases the organization may either set itself up
as a new tribe (under Section 19 of the Wheeler-Howard Act), choosing an
appropriate name for the tribe, or use some other title such as “community,”
“reservation,” “colony,” “village,” “pueblo,” or “tribal association.” The
words “chartered” or “incorporated” may be added before or after any of
these names if a charter of incorporation is granted under Section 17 of the
Wheeler-Howard Act. The term “ colony” might be appropriate for organiza-
tions developed on new lands outside of existing reservations, acquired
under Section 5 of the Wheeler-Howard Act or under other statutory author-
ity. The term “tribal association” would be especially appropriate where the
Indian organization did not contemplate substantial political powers but pro-
posed to set up sSimply asabusiness or social organization.



SECTION 3
STATEMENT OF PURPOSES

It iscustomary in drafting awritten constitution to include a statement of the
purposes to which the constitution is devoted. While such a statement of
purposesis not absolutely necessary, it may be useful in the following ways:
In the first place, it will help the constitutional convention or committee to
keep in mind from the outset the purposes of itswork. In the second place, it
may help to make clear, to the Indians of the reservation concerned, what
those who have drafted the constitution have tried to do and how far they
have succeeded. Inthethird place, this statement of purposes may beaguide
to the future official s of thetribe in matterswhich are not dealt with in detail
in the laws of the tribe and may be a constant reminder to them of their
responsibilities to the tribe. In the fourth place, a statement of general pur-
poses may help judges and other officials to place afair interpretation upon
the language of the constitution and laws of the tribe, where the language
cannot be properly understood without an appreciation of the general pur-
poses of thetribal organization.

A statement of purposes may be included in the constitution as a“pre-
amble” or as aseparate section. Usually a preamble consists of asingle sen-
tence, so that if avery detailed statement of purposesis desired it would be
better to include this statement in a separate section.

What are the fundamental purposes which an Indian tribe may seek to
achieve through organization under awritten constitution?

The purposes stated by the Commissioner of Indian Affairsin the circu-
lar letter of January 20, 1934, are

1. To establish Indian self-government and to promote a healthy and
satisfactory community life.

2. To preserve and develop Indian lands in Indian ownership and to
provide the opportunity of economic livelihood for all who choose to
remain within the Indian community.

6
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Other purposes, somewhat related, have been stated in various constitu-
tions which have been adopted by Indian tribes or are now under considera-
tion by such tribes. Some of those provisionsfollow.

The following brief preamble is taken from a constitution proposed by
Indians of the Pima Reservation:

We, the people of the IMA COMMUNITY OF ARIZONA, in order to
establish justice, promote the general welfare, and secure the blessings of
our heritage to ourselves and our posterity, do ordain and establish this
Congtitution for the Pima Community of Arizona.

Another very brief statement of purposesis found in the preamble of a
constitution now being considered by the Sioux Indians of the Standing
Rock Reservation:

We, the Sioux of Standing Rock Reservation in the states of South Dakota
and North Dakota, in order to re-establish our Tribal organization, to con-
serve our Tribal property; to develop our common resources, and to pro-
mote the welfare of ourselves and our descendants, do adopt and establish
this Constitution.

In the constitution of the Oglala Sioux Tribal Council of the Pine Ridge
Reservation, special reference is made to the treaty of 1868, which recog-
nizestherights of thetribe:

KNOWYE ALL MEN BY THESE PRESENTS

That, under and by virtue of the Treaty of 1868 we, the members of the
Sioux Band of Indians duly enrolled on the Pine Ridge I ndian Reservation
in the State of South Dakota, for ourselves and successors do hereby
pledge to organize under a Tribal Council; That, under and by virtue of
Statutes of the United States of Americagranting such rights as pertainsto
Civil and Tribal authority of thisreservation.

The constitution of the Klamath Business Committee contains a pream-
ble which specifies such objects as higher education, good citizenship, and
the honorablelife:

In order to secure to ourselves and our posterity the political and civil
rights guaranteed to us by treaties and statutes of the United States, to
obtain a higher education, to cultivate good citizenship, to build up an
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independent and honorabl e life, to encourage and promote al movements
and efforts leading to the good of the general welfare of our tribe,
acknowledging Almighty God as the source of al power and authority in
civil governments, the Lord Jesus Christ as the ruler of nations, and His
revealed will as of supreme authority, we, the people, members of the sev-
eral tribes of Indians enrolled on the Klamath Reservation, Oregon, in
council assembled, hereby adopt this constitution and bylaws governing
the election, duties, etc., of a business committee of the Lemath, Modos,
and Yahooskin Band of Snake Indians of the Klamath jurisdictions.

Quite different from the objective expressed in the Pima constitution
preamble “[to] securethe blessings of our heritage to ourselves and our pos-
terity” is the preamble to a constitution offered in 1904 by the Menominee
Tribe of Wisconsin, but never approved, which sets up asits main objective
the destructions of the old tribal government:

Wheresas, the government of the Menominee Tribe of Indiansis not organ-
ized according to civilized principles, but is an old form of government
which has existed from the earliest ages, in which the ruling power has
been under the control of hereditary chiefs, as handed down from genera-
tion to generation from time immemorial to the present time; and our tribe
being far enough advanced in civilization, in an age when this old system
of government becomes inefficient for promoting the best interests and
general welfare of thetribe, therefore:

We, the members of the Menominee Tribe of Indians in General
Council assembled, believing that individual rightsand interestsaswell as
acloser tribal union and a more compact and substantial form of govern-
ment will best conserve our common rights, privileges, and interest;
ensure our protection and promotion; and better secure the blessings of
civilization to ourselves and our posterity, do ordain and establish this
Constitution for the government of our tribe.

Another constitution which abolishes older forms of tribal government
that the Indians found inefficient under modern conditions is the constitu-
tion of the Seneca Nation of New York, adopted in 1848. This constitution
containsthe following preamble:

DECLARATION of the Seneca Nation of Indians, changing their form of
Government, and adopting a Constitutional Charter.



STATEMENT OF PURPOSES 9

We, the people of the Seneca Nation of Indians, by virtue of the right
inherent in every people, trusting in the justice and necessity of our under-
taking, and humbly invoking the blessing of the God of Nations upon our
efforts to improve our civil condition, and to secure to our nation the
administration of equitable and wholesome laws, do hereby abolish, abro-
gate, and annul our form of government by chiefs, because it hasfailed to
answer the purposes for which all governments should be created.

« |t affords no security in the enjoyment of property; it provides no laws
regulating the institution of marriage, but tolerates polygamy.

* It makes no provision for the poor, but leaves the destitute to perish.

* |t leaves the people dependent on foreign aid for the means of
education.

* It hasno judiciary, nor executive departments. It is an irresponsible,
self-constituted aristocracy.

* |Its powers are absolute and unlimited in assigning away the people’s
rights, but indefinite and not exercised in making municipal
regulations for their benefit or protection.

We cannot enumerate the evils growing out of a system so defective,
nor calculate its overpowering weight on the progress of improvement.

But to remedy these defects, we proclaim and establish the following
Constitution or Charter, and implore the Governments of the United States
and the State of New York, to aid in providing us with laws under which
progress shall be possible.

A constitution considered by the Indians of Fort Belknap, but not yet
voted upon, contains both apreamble and aspecial section stating the objec-
tives of the organization morefully:

PREAMBLE

We, the duly enrolled members of the Fort Belknap Indian Reservation in
the State of Montana, in order to secure to ourselves the benefits of self-
government and the management of our own affairs without interference
from other sources, and to perpetuate this reservation as an abiding place
for all members of the Fort Belknap tribes, do establish this constitution of
the FORT BELKNAPINDIAN TRIBAL ASSOCIATION.

* k * * %
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Section 2. Objectives

A.

To establish and maintain aform of self-government that shall
promote the advancement and welfare of the Indians of Fort Belknap
Reservation.

. To establish and enforce such rules as may be necessary to safeguard

Indian property for the use of future generations and to prevent the
alienation of lands to white and non-members of this association.

. To establish and maintain such rules of inheritance as will assure to

all Indians of the present or future generations a share of lands upon
which to establish a home.

Thefollowing preamble and statement of purposesisfound in a consti-
tution which is now being considered by some of the Indians of the San Car-
los Reservation:

We, the Apache Indians of the San Carlos Reservation, wish to make use
of theright of self-government in the United States and have herewith laid
down, in the form of a Constitution, our resolutions thereon, adopted and
confirmed by a general tribal vote, so anybody may know how the man-
agement of our own internal affairs shall be carried out.

Articlel. Governing Body

We want the United States government to continue among us, for some
time, such establishments as health and educational services, a superinten-
dency, advisory officers, and other such connecting links with the federal
government; but in our relation toit, similar to that of atown or acounty to
State and Federal Government, our own internal affairs shall be managed,
insofar as not conflicting with United States laws or other governmental
regulations, by a governing body which shall be known as the Tribal
Council of the San CarlosApaches.

A very detailed statement of objectives is found in the constitution of
the Junior Yakima Indian Council, an unofficial organization of younger
members of the YakimaTribe:

The main objects of the organization are the protection and preservation of
the YakimaTribe of Indians and the American Indian racein general:

1. By practicing brotherhood among themselves in all dealings without

regard to any racial, religious, or political differences;
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10.

11

12.

13.

. By opposing any movement which may be regarded as detrimental

to or against the peace and dignity of the Yakima Indian Tribe or to
the American Indian race;

. By presenting the true history of the Yakima Indian Tribe and the

American Indian race, preserving the records and putting forth the true
virtues, chief among which are honesty, truthfulness, and loyalty;

. By promoting the study of the human and legal rights, privileges,

and responsibilities and teaching and making known their true
history among the members of the tribe;

. By establishing new attitudes in life and devising things and

enterprises for the individual and tribal betterment of the members,
with the view of enabling them to adjust themselves happily to the
social, spiritual, political, and economic requirements of the
American people;

. By encouraging attendance at school by Indian children;
. By encouraging Indian women to help in the activities for the good

of their children and the Indian people;

. By establishing alegal department for the assistance and guidance

of the members;

. By directing the energies mainly to general principles and matters of

interest and not allowing them to be used for any personal, political,
or bureaucratic advantages, provided, however, that exceptionally
meritorious individual cases shall be considered by the Board of
Trustees before the council may extend any assistance;

By studying local conditions of, and possibilities for, the various
Indian communities throughout the Yakima Indian Reservation, with
aview of utilizing resources to the best advantage in creating self-
supporting management of the properties of the individual Indian
and of the tribe; self-supporting Indian homes and other enterprises,
and the care and assistance of needy Indian members, and by these
means prevent Indians from going to the county and state
poorhouses and prisons;

By promoting, classifying, and protecting purchase, sale, trade,
exchange, and distribution;

By verifying, determining, and rating values of lands, both
individual and tribal, and liquidating credits, and to exchange needs,
products, and services;

By establishing local councils or branches of the Junior Yakima
Indian Council in al Indian communities and encouraging and
promoting a more friendly relationship between its people;
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14. By unifying the action of the local councils or branches of the Junior
Yakima Indian Council, thereby ensuring uniform action in the work
of the protection, preservation, and promotion of the welfare,
management, control, interests, and such other matters as may be to
their best interest and welfare;

15. And, to further transact, engage in, and perform any and all other
things that may lawfully be done or performed by any person, tribe,
association, or organization.

After considering each of the foregoing statements of constitutional
objectives, those who are entrusted with the task of drafting a constitution
will have to decide for themselves how far any of these objectives meetsthe
needs of their own tribe and what other statements may be necessary.



SECTION 4
TERRITORY AND MEMBERSHIP

Following the statement of purposesit would be advisable to include in the
tribal constitution a definition of the territory over which the constitution is
to govern and of the individual swho are to be subject to the constitution.

The definition of territory over which the constitution and the laws of
thetribeareto beinforcewill naturally be based upon the applicabletreaties
and statutes of the United States, and it may be advisable to recite these
treaties and statutes. On allotted reservations the question will arise: Shall
the tribe exercise jurisdiction over fee-patented lands within the original
boundaries of the reservation, and shall it exercise jurisdiction over
restricted allotments? No legal obstacleis seen to the exercise of tribal juris-
diction over such lands. That is to say, members of the tribe living on such
lands will be subject to the same obligations toward the tribe and subject to
the same jurisdiction on the part of the tribal courts as other members.
Therefore, it would be proper for any tribe, if it so desires, to designate the
original boundary of itsreservation in defining the territory within which the
tribal constitution and the laws passed under such constitution areto prevail.
On the other hand, the tribe may find it advisable not to exercise any juris-
diction over fee patented land and may, accordingly, define its territory to
include only land held in restricted Indian ownership.

Of course, the foregoing complications are irrelevant to reservations
which have not been allotted.

The question of who isto be entitled to membership within the tribe and
subject to the constitution and laws of the tribe will, on some reservations,
prove very perplexing. It isimpossible to lay down a general ruling on this
subject applicableto all reservations.

There follow constitutional provisions showing how this problem has
been dealt with by various Indian tribes.

A simple rule of membership, based upon enrollment but reserving
the right of the Indians to add or subtract from the rolls for the purpose of
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determining tribal membership, isfound in an unapproved constitution of
the Menominee Tribe, adopted in 1904:

Membership

Section 2. All persons whose names rightly appear on the present duly
authenticated rolls of this tribe and their offspring shall constitute the
Menominee Tribe of Indians. And the Business Committee hereinafter pro-
vided for shall have power to determine by resolution who are entitled to
havetheir names continued thereon or added to said rollsfrom timeto time.

A definite blood requirement is laid down in a constitution for the Fort
Belknap Indian Tribal Association, now under discussion but not yet adopted:

Articlell

Section 1. Eligibility

Only personswho have one-fourth degree of Indian blood or more and are
dully enrolled members of the Fort Belknap tribes are eligible for member-
ship or holding in this association.

Section 2. Election to Membership

Once each year, by amajority vote of the governing body of this associa-
tion, new members may be admitted to membership in this association,
provided they are eligible under Article 2, Section 1, hereof.

A more elaborate definition of membership, which considers the com-
plications arising out of intermarriage, isfound in the proposed constitution
of the Pima Community of Arizona:

Articlel. [Membership]

Section 1. The Pima Community of Arizona shall consist of al Pima
and Maricopa Indians of the Gila River Reservation and of the Salt River
Reservation, both in Arizona.

Section 2. All Pima and Maricopa Indians who have established or
who may establish residence upon either of the above named reservations
shall, while so actually maintaining residence upon either of said reserva-
tions, be considered members of the Pima Community of Arizona. A per-
son must have lived upon the reservation at least six months to establish
residence.
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Section 3. All bonafide residents, as defined in Section 2 of this arti-
cle, who have attained the age of twenty-one years, shall be entitled to par-
ticipatein all matters affecting the Community.

Section 4. Indians of less than the half blood shall not be entitled to
membership in the Community.

Section 5. Indians of other tribes, who can establish to the complete
satisfaction of the Community Council, their possession of at least a one-
half degree of Indian blood, and who are married to members of this Com-
munity shall be vested with full membership, provided they qualify in al
other particulars, as specified in this Constitution.

Section 6. Mixed marriages between Caucasians and members of the
Pima Community contracted prior to the date of the adoption of this Con-
stitution shall be recognized by the Community, and the fact that one of the
parties to such marriage is of Caucasian blood shall not constitute a bar to
the membership of the Caucasian in the Community, provided all other
particul ars specified in this Constitution are fulfilled.

Section 7. Mixed marriages of any kind, contracted subsequent to the
date of the adoption of this Constitution, will not be recognized by the
Community, and any member of this Community entering into such mixed
marriage contract shall forfeit membership in the Community, and shall
not be entitled to continue to participate in communal affairs nor to reside
on communal property.

The question may arise whether descendants of present members and
possibly other Indians should be admitted to tribal membership automati-
cally or should be required to pledge allegiance to the tribe and its constitu-
tion as a condition of membership. The Rules and Regulations for the
Annette Islands Reserve in Alaska, promulgated by the Secretary of the
Interior in 1915, which serve as a constitution for thisreservation provide:

ArticleVI. Membership

Section 1. The act of March 3, 1891, reserves Annette |slands for the
use of the Metlakahtlans who emigrated from British Columbia and such
other Alaskan natives as may join them. Membership in the Annette
Islands Reserve is therefore restricted to such persons as come within the
purview of said act.

Section 2. Before exercising the right to vote for members of the
council or otherwiseto participatein the government of the Annette | slands
Reserve, natives of Metlakahtla now 21 years old or over, al minors
coming of age, and all other natives of Alaska who may be admitted to
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membership in the Annette | slands Reserve by vote of the council, as here-
inafter provided, shall subscribe to the following declaration:

DECLARATION
We, the people of Annette Islands Reserve, Alaska, do severally subscribe
to the following principles of good citizenship:

1. To befaithful and loyal to the Government of the United States of
America.

2. To beloyal to thelocal government of our community, to obey its
ordinances and regulations, and to obey the laws of the Territory of
Alaska and the laws of the United States.

3. To cooperate earnestly in all endeavors for the education of our
children, for the advancement of the community, and for the
suppression of al forms of vice.

Section 3. All minor children of present or former members of the
Annette |slands Reserve shall be considered members of the reserve until
they reach their mgjority, at which time, in order to continue their member-
ship, they must sign the declaration, as provided in Paragraph 3 of Section 4
of thisarticle.

Section 4. A native of Alaska of indigenous race, over 21 years of age,
residing outside of the Annette Islands Reserve, heresfter desiring to
become amember of the Annette | slands Reserve, shall proceed asfollows:

1. Make application in writing to the council of the Annette Islands
Reserve, at Metlakahtla, Alaska, for admission to membership in the
reserve,

2. If the council approves the application, by a vote of three-fourths of
its entire membership, the applicant shall come before a mass meeting
of the members of the reserve upon proper notice of the time and
place of such meeting.

3. Inthe presence of the mayor, council, and the citizens of the reserve,
the declaration in Section 2 of this article shall be read to the
applicant, and he or she shall sign a copy of the declaration before
two witnesses.

4. After the declaration has been duly signed and witnessed the mayor
shall declare the applicant a member of the Annette Islands Reserve.

5. Minor children of persons so admitted shall be members of the
reserve, but upon attaining their majority they shall, in order to
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continue their membership, proceed as set forth in Paragraph 3 of
Section 4 of thisarticle.

Section 5. Continuous absence from the Annette Islands Reserve for
two years or longer shall constitute forfeiture of membership in thereserve.
The permit to occupy land held by any person whose membership shall so
lapse may be canceled by the council, as provided in Article V11, Sections 1
and 6, of those rules and regulations. Such person may be readmitted to
membership inthereserve, asprovided in Section 4 of thisarticle.

The constitution of the Junior Yakima Indian Council provides for two
classes of members, active members and associate members, restricting the
former class to those enrolled upon the reservation and providing that inter-
married whites or Indians from other reservations may become associate
members having all tribal rights except the right to vote, hold office, or
receivetribal benefits.

Of course, it is not necessary to decide all questions of membership in
the congtitution itself. All that is necessary is that the constitution prescribe
some definite method whereby any future dispute about membership may be
settled. Thus, the constitution and bylaws of the Quechan Tribal Council,
adopted by the Indians of the Fort Yuma Indian Reservation on February 27,
1934 (thus far not approved by the Indian Office), contains the following
provisions:

RESIDENCE AND ENROLLMENT OF FOREIGN INDIANS

The council shall passthe necessary rules and regulationsin conformity to
the provisions of the Constitution whereby Indiansfrom other reservations
shall be permitted to secure enrollment and registration upon this reserva-
tion. Such rules and regulations shall protect in every manner the estab-
lished rights and privileges of the members of thistribe.

The Council shall establish a minimum period of time, not to exceed
five (5) years, in which such rights shall be granted. Such period of time
shall date from date of such Indian’s entry upon the reservation as a resi-
dent thereof. It shall further specify qualifications of character and of con-
duct which will ensure that such Indian so seeking registration and
enrollment will be a proper and valuable member of the tribe. Provided
that the full right of citizenship in this tribe, with right to require land
through allotment, or to hold Tribal Office, shall extend only to those Indi-
ans from other reservations who shall marry members of this tribe, and
that all other Indians (i.e., those who do not marry members of this tribe)
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shall be excluded from the benefits of Tribal allotments or other Tribal
inheritance and shall not be entitled to hold any elective Tribal Office.

The effect of these provisions is to require the tribal council to pass
detailed rules and regulations on the question of membership and to lay down
certain general principleswhich thetribal council must follow in thistask.

More detailed rules on membership or citizenship and the complicated
problems arising out of intermarriage will be found in the written constitu-
tions and laws of the Cherokee Nation, the Choctaw Nation, the Chickasaw
Nation, the Muskogee (Creek) Nation, and the Osage Nation.



SECTION 5
OFFICESAND TITLES

On many questionswhich arisein the course of drafting atribal constitution
it will be necessary to choose between the older forms of tribal government
and the forms of government which are customary in white communities. In
making this choice wisely, each tribe must consider for itself how far it
wishes to preserve its own ancient traditions of self-government. In many
cases these traditions have been forgotten. But where they are still remem-
bered they offer avery important source of knowledge and wisdom to those
who are engaged in drafting a constitution, for it must be remembered that
before the coming of the white man, each Indian tribe had its own governing
officers, its own policemen if policemen were necessary, its own system of
land holding and inheritance, its own laws of marriage and divorce, and its
own code of crimes. Each tribe was organized for the purpose of dealing
with the basic problems of the community as a whole, the problem of rela-
tionswith other tribes, the problem of making aliving, the problem of guid-
ing and controlling the use of property so asto eliminate want and suffering
within the tribe. All those problems remain, and the tribe that desires to
achieve self-government must devise ways and methods of meeting those
problems. In many cases the old methods will prove entirely satisfactory.
Thisis particularly likely to be the case on those reservations which have
never been allotted, where the Indian community is strong, and where the
difficult problems of contacts between individual Indians and individual
white men seldom arise. On the other hand, on those reservations where
white men have entered in large numbers and where most of the Indians
troubles arise out of the activities of whites, the older methods of tribal gov-
ernment may be entirely inapplicable.

The choice between old ways and new ways must be made in the selec-
tion of titles, aswell asin many moreimportant questions. In the selection of
titlesit ispossible to use such terms as chief, headman, principal men (princi-
pales), principal chief, subchief, cacique, and other words corresponding to
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the native tribal titles. Where these titles are still held in respect among the
Indians, the use of these titles may serve to remind the younger generation
and future generations that the work of self-government was performed for
many centuries by non-English speaking Indians who were not dependent in
any way upon a Secretary of the Interior. Thetitle of “principal chief” isstill
used, for instance, by the Eastern Band of Cherokee Indians, as atitle for
their highest executive officer. A constitution recently submitted for the con-
sideration of the Indians of the Standing Rock Reservation uses the title of
chief, first subchief, and second subchief and contains this provision: “The
Chief shall be regarded by the Sioux of this Reservation in the same manner
as were the Chiefs of the Tribe under our old Tribal life and government.”
(Articlelll, Section 3)

On the other hand, where the Indians have ceased to respect the native
traditions or where white men who would not pay proper respect to officials
in calling them chiefs or headmen are likely to beinvolved in Indian affairs,
it may be advisable to use official titles similar to those used by the state or
by the counties or municipalities of the region.

Thus, on those reservations where it is decided to center executive
responsibility in a single official, it would be wise to call such official the
governor of the tribe or reservation, or, if the reservation isasmall one, the
mayor. If any tribe achieves a large degree of self-government, so that its
leader would actually perform most of the functions which are now per-
formed by the Commissioner of Indian Affairs, it is suggested that such an
official should be called the commissioner of thetribe or reservation.

On many reservations it will be found advisable not to have a single
administrative head of the reservation with any independent powers. In such
cases where the tribal council chooses a chairman he may be designated as
the president or chairman of thetribal council.

The general representative body of the tribe may be called the tribal
council, the executive council of the named tribe, the board of directors, the
board of trustees, or the board of overseers. Where the powers of thisrepre-
sentative body are strictly legislative, the body might well be called atribal
legislature or senate. Where two such bodies exist on a single reservation,
they may be distinguished by such terms as senate and house of representa-
tives, senate and assembly, senate and council, council and subcouncil, etc.
The constitution of the Muskogee (Creek) Nation provided for a House of
Kingsand aHouse of Warriors.

The judicia officers of the tribe, if the tribe has independent judicial
officers, may be designated as judges, justices, or justices of the peace. If
there are separate judgesin matters of inheritance, they might be called pro-
bate judges. Courts may be designated astribal courts, reservation courts, or
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Indian courts. In the Seneca Nation of New York the regular court is known
as the Peacemakers Court. Where a system of appeal is provided from one
court to another, the lower court may be designated asadistrict court and the
upper court asasuperior court or supreme court or court of appeals. Officers
engaged in the administration of justice may have such titles as sheriff (or
alcalde); marshal; constable; police commissioner; chief of police; police
captain, lieutenant, or sergeant; or simply policeman. Among some of the
Five Civilized Tribes of Oklahoma, the police force was designated as the
Light Horse Company or Light Horsemen.

Other miscellaneous officers of the tribe may have such titles as secre-
tary of the tribe, secretary of the tribal council, treasurer of the tribe, treas-
urer of the tribal council, sergeant at arms of the tribal council, assessors,
highway commissioners, overseers of the poor, health officer, building
inspector, cemetery warden, fiscales, tribal or national attorney or solicitor,
mining trustee, director of aspecified activity, or accountant.

Where specia district officers or councils exist, it will be advisable to
add theword “district” to thosetitles.

Each tribe should consider the propriety of having certain standing com-
mittees, boards or commissionsto deal with the following subjects: (1) citizen-
ship or membership, (2) finance, (3) education, (4) internal improvements, (5)
judiciary, (6) claims. [ The above committees are all provided for in the consti-
tution of the Muskogee (Creek) Nation adopted in 1893.] The congtitution of
the Cheyenne and Arapaho Tribes adopted in 1934, but not officially approved,
provided for committees on health, legidation and resolutions, budget and
audit, and entertainment. Other committees or boards that might be established
inalarge enough tribe are aboard or commission of el ections, of lands, of pub-
licworks, and of public welfare. The Congtitution of the Senecalndian Council
of Oklahoma provides for a special “grievance committee” elected by the
members of the tribe, which investigates complaints against the tribal council
and call general meetings of the tribe when necessary.

No general rule can be given asto the number of offices that should exist
within a given tribe. This will depend upon the population of the tribe," the
amount of time that a faithful officer can be expected to give to histribe,
the difficulties of transportation and communication among different districts,
the qualifications and experience of available candidates for office, and many
other factors, which al vary considerably among the different tribes.

“It has been recommended, for instance, that the 39 enrolled Indians who compose the popu-
lation of Squaxin Island Reservation might be empowered to elect ajustice of the peace and
aconstable.



SECTION 6
DISTRICT ORGANIZATION

The simplest form of government is centralized government. In a system of
centralized government all the members of the community vote upon asin-
glelist of candidates for office, and each of the officers elected serves the
entire community. On some reservations, however, there are two or more
tribes which prefer to have separate elections and separate delegates to the
general council of the reservation. Other reservations are so large that they
contain many communities at considerable distances from each other, so
that it would be impossible for a delegate elected from one community to
know the wishes of people in other communities. In such cases it may be
advisable to establish aform of district organization.
Such district organizations may be used in two ways:

1. Eachdistrict may elect its own delegate or delegates to the tribal
governing body; or

2. Each district may elect local officials, aswell as delegatesto the
central body.

In some casesthe district is determined on purely geographical lines. In
other cases the subordinate groupings are not geographic but based upon the
tribe or band affiliations of individuals. The latter type of district organiza-
tion might be more accurately called band organization.

On the Fort Belknap Reservation, for instance, there are two tribes
approximately equal in numbers. Each tribe elects six membersto the tribal
council. Thedeciding votein case of atieis cast by the superintendent as ex
officio chairman of thetribal council.

Similarly, the Shoshone and Arapaho tribal council consists of six rep-
resentatives of each of the two tribes on the reservation. On the Uintah and
Ouray Reservation, each of the three bands el ects two members of the tribal
business committee.
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Onthe Colorado River Reservation, four council memberswere elected
by one of thetribes on the reservation and four by each of two factions of the
other tribe, but this system has been abandoned recently in favor of asingle
election.

The experience of the Menominee Tribe in this connection may be
instructive. The reservation covers about 350 square miles. Until now the
tribal council has been elected as a unit. The superintendent of the reserva-
tion recently reported:

It isfurther suggested that the Advisory Board should consist of members
representing the various townships on the reservation rather than from
those who are most popular asin the present case, [where they] are chosen
largely fromtheindustrial center at Heopit. Thisreservation consists of ten
townships of land and approximately two thousand tribal members. The
more desirable method of tribal representation would be similar to the con-
gressional district representation such as is now used in the surrounding
white settlement, apportionment being made on the basis of one represen-
tative to each two hundred members. | believe that the General Council
whichiscalled for September 22, 1934, will taketribal action to amend the
present by-laws of the Advisory Board setting up the method of election as
above stated.

In deciding whether representation should be by districts, it should be
remembered that arepresentativeislikely to think first of the interests of his
constituency. Thus, district representation sometimes serves to aggravate
factionalism.

Ontheother hand, wherethereservationislarge, itishardly fair to have
people vote upon candidates who are not known to them and who live so far
away that the representative will seldom be able to discuss matters with the
people he is supposed to represent.

If election districts are not too large, the representative of each district
will be able to attend a mass meeting of the people of his district after each
meeting of the tribal council. In this mass meeting he may explain what
actions have been taken by the council and what measures have been pro-
posed for future action. People of the district may then instruct their delegate
how to vote at the next council meeting. In thisway aclose contact ismain-
tained between the councilmen and the people they represent. This is the
custom followed on the Navajo Reservation and on several other large reser-
vations. A somewhat similar system is established by the constitution of the
Hoopa Business Council. Along with the councilmen elected by a given
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district of the Hoopa Valley Reservation, certain subcouncilmen are elected.
Each councilman must report to his subcouncilmen every month after the
regular council meeting and must secure their approval on all important
matters.

In the instances discussed above, district or band organization was used
for purposes of representation on a centralized governing board. Some
reservations, however, are so large that a centralized governing board can-
not attend to all the tasks of government. It then becomes necessary to have
district officers or band officers. These officers will ordinarily be elected by
the people of the district.

In this situation it becomes important to make clear, in the tribal consti-
tution, what the duties and powers of the district officers shall be. Otherwise,
many disputes and difficulties are likely to arise, as they have arisen, for
instance, in the United States where the conflict of authority between the
federal government and the states has caused one Civil War and thousands
of lawsuits.

The simplest way to ensure harmony within the tribal government isto
provide that the district officers shall have no power to make laws of their
own, but shall administer the duties assigned to them by the tribal council.

This form of government is established by the laws of the Choctaw
Nation (1894), which provide:

Section 1. District Chiefs

1. Beit enacted by the general council of the Choctaw Nation assembled:
There shall be elected by the qualified voters of the Choctaw Nation, at
the time and in the manner prescribed by the constitution, district chiefs
in each district of this nation, who shall be commissioned by the
principal chief, and shall continue in the office for the term of two years
from the time of having been qualified unless sooner removed, and
until their successors be duly qualified; and before they enter upon the
discharge of their official duties, they shall take the oath prescribed in
the constitution before the principal chief or any judge of the supreme,
circuit, or county courts of the nation.

2. Each district chief within his district shall be a general conservator of
the peace and shall see that the laws are faithfully executed by the
proper officers, especially an act to prevent the introduction and use
of intoxicating liquors in the Choctaw Nation, and report to the
principal chief for the information of the general council, any failures
occurring therein; and shall recommend to him from time to time any
matter for the general good, and when the principal chief shall deem
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it proper and expedient, and shall give them written notice of the time
and place of meeting, they shall compose an executive council to
furnish any desired information respecting their several districts; but
said district chiefs shall in no manner interfere with the proper
exercise of the duties prescribed by law of any officers of the nation.
3. Each district chief of the nation shall attend the circuit courts of his
own district, and address the people on the importance of obeying and
enforcing the law, and maintaining good order throughout the nation,
and advocate the practice of temperance, industry, and morality; and
their salaries shall be fifty dollars each annum, payable semi-annually
on the certificate of the circuit judges at the terms of the circuit
courts; but should any district chief fail or neglect to be in attendance
at the said courts, to address the people as required of him by law, the
circuit judgeis hereby required to appoint some suitable person to
perform the duties incumbent upon the district chief, and shall give
the person performing the duties, a certificate for the sum of ten
dollars, to be deducted from the pay of the district chief so failing.

The constitution of the Pueblo of Laguna, adopted in 1908, provides:

Section 10. Each officer in charge of avillageis strictly subject to the
orders of the Governor. He shall give no ordersto the people of hisvillage
without first submitting same to the Governor, unless, however, he should
have a standing order from the Governor to give certain orders or perform
certain duties whenever he deemed it necessary. All cases of emergency
excepted.

In considering the character of local groupings the following sugges-
tions offered by Superintendent Roberts of the Rosebud Indian Reservation
in South Dakotamay prove helpful on some reservations:

An obstacle of serious proportions in any community consideration of
Indianshereliesin thefact of the scattered population of the Rosebud peo-
ple. The Rosebud Reservation is about 150 miles long and 50 miles wide,
with Indian people scattered throughout the territory. At no point on the
Reservationisthere acompact, closely knit community. Rather, communi-
tiesare scattered over aconsiderableterritory. For instance, a Grass Moun-
tain gathering will have an attendance with some | ndians from twenty-five
or thirty miles away; others in the congregation will live ten or fifteen



26

ON THE DRAFTING OF TRIBAL CONSTITUTIONS

miles; some as close as one or two miles. Thisis typical of the Rosebud
country.

* * * *x %
It seems most likely, therefore, in setting up a community enterprise, that
the best nucleus may be built around the local community halls (dance
halls). Asadefiniteillustration, consider

The Grass Mountain Dance Hall: The analysis of the attendance at a

typical Grass Mountain dance will be found to consist of peoplefrom

several communities, so far as topography is concerned. This affilia-
tion follows those natura tendencies of the Indians, which makes
them desire to affiliate with one another at that particular place. It is
quite likely that on the same night people living within two or three
miles of the Grass Mountain Hall will be found in attendance at the

Hollow Horn Bear Hall, fifteen miles away. Thisis explained by the

fact that their natural tendencies out of past inheritances, or out of

religious beliefs, or out of some other reason, cause peopleto select a

meeting place not necessarily the nearest to their houses.

Assuming, therefore, that the community dance hall is the proper place
from which to start, that the best approach seems to lie in the following
type of organization:

1. That those people who voluntarily gather at a given hall should
be the representative community insofar as organization is
concerned; that the numbers should be developed through the
voluntary and spontaneous desire of those particular people who
gather at that hall; that those members should be recorded and
from it a governing function evolved.

2. The community members of a hall should first, voluntarily, from
its group, choose three persons to act as a standing committee,
for alength of time equitable to the community (probably one
year). This committee would have the following duties:

(a) Set the time and frequency of the native Indian dances.

(b) Set thetime and frequency (in collaboration with the
Extension Division) of the farm clubs, stock associations,
cooperative groups, and the like.

(c) Arrange for other Indian celebrations, rodeos, gatherings,
and the like.

(d) Cooperate with the Extension Division in such projects as
4-H Club work and the organization of industrial
enterprises such as livestock associations, community
gardens, and the like.
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(e) Cooperate with the school groups to promote better
attendance of pupils; to develop parent-teacher
associations; to assist in such matters as truancy, tardiness,
and absence; and in general to promote a better school
program.

(f) Cooperate with the administration in maintaining desirable
moral standards, promoting better observance of law and
good order, and assisting all officials in better relationships
with the people in the community.

(g) Assistin determining real wants and needs in a community
and devel oping ways and means to prevent[such wants and
needs.]

* * % % *
After the above-defined community shall have organized, it shall be
empowered to select the representation of that community in the general
assembl e of the council.

27



SECTION 7
FORM OF GOVERNING BODY

The simplest form of representative government is unified government, that is
to say, government by a single body of representatives clothed with compre-
hensive powers. These representatives may choose specia officials or com-
mitteesfor taskswhich cannot be efficiently carried out by the governing body
asawhole.

The administration of justice, for instance, may be such atask. If offenses
and disputes are so numerous that too much of the time of the governing body
would be taken up with those matters, or if the law to be applied is so compli-
cated that the elected representatives of the people are incapable of adminis-
tering justice, the governing body may appoint judges for this specia task.
Similarly, if the task of planning the use of land istoo large atask or too diffi-
cult atask for the governing body to undertake itself, this body may appoint a
board of land commissioners, or aland committee, either from its own mem-
bership or from outside its membership, and delegate to thisboard or commit-
tee sufficient power to perform the necessary tasks. In every case the centra
governing body of the community will superviseall the special tasksthat must
be done by specia officials, will require regular reports from those officials,
and will havethe power to removethose officiasif they neglect their dutiesor
fail to carry out the policies approved by the governing body. While the gov-
erning body is not in session, it may delegate the task of general supervision
over governmental activities to its chairman or president or to an executive
council or committee. Such officers would, of course, be responsible to the
governing body and would be bound by the laws and resolutions of that body.
The simple principle underlying the system of unified government is that all
powers of government are vested in asingle governing body, which may dele-
gate to subordinate officials such powers asit thinks proper.

This form of government was enjoyed by practically all Indian tribes
before the coming of the white man, and it persists in the most successful
self-governing Indian committeestoday, with only slight modifications.

28
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Under the bylaws and constitution of the Laguna Pueblo Indians,
adopted January 1, 1908, al powers of government are vested in a court
consisting of eight officers, including the governor. Section 3 of the consti-
tution provides:

The Governor with the other seven court officers shall have the power to
decide all matters of business that come before the court. After they have
examined all witnesses and ascertained full details of the case, and, in their
opinion, it has been sufficiently commented upon, they shall then retire to
aprivate place to make their decision. If they cannot all agree upon a deci-
sion, the case shall be decided by a standing vote of all the officers except
the Governor, and the majority shall rule. The Governor not having avote,
it shall be hisduty and privilege to instruct the other officersregarding his
viewsin the case before avoteistaken.

Another section provides that the governor shall be the supreme ruler, but it
is understood that all his orders are subject to the will of the tribal court.
Thus, Section 2 of the constitution provides:

The Governor shall be the supremeruler, and his orders must be obeyed by
the people in general. It is understood, however, that if any person consid-
ersthat the ruling of the Governor is unjust, and that he is being imposed
upon by his order, he shall perform the duty as ordered under protest, and
then he shall have theright to demand that the matter be brought before the
court officersfor adjudication at the next meeting of said officers.

A possible model for asystem of unified government is contained in the
following provisions from a draft of a constitution under consideration on
the Fort Belknap Reservation:

Article 1. Powers of the Council

The government of the Fork Belknap Indian Community shall be entrusted
to a Council, consisting of members elected for a period of
one year, and to such officials as the Council may select. All powers of
government not otherwise provided for by this constitution may be exer-
cised by the Council or delegated by the Council to agentsor officials. The
Council may pass, repeal, or modify ordinances or resolutions by a major-
ity vote, but except in case of emergency, general ordinances shall not take
effect until twenty days after the date of passage.

* k * * %
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ArticleV. Election of Officials

Within one week after induction into office, the Council shall meet under
the temporary chairmanship of its oldest member and shall forthwith pro-
ceed to elect the following officials:

Governor

Secretary

Treasurer

Three Judges

Three Policemen

Three Commissioners of Lands

Three Commissioners of Public Works

Three Commissioners of Elections

Three Commissioners of Public Welfare
and such additional officials as may be needed to perform the duties of
government.

Any official may be removed by a majority vote of the Council, but
no official shall be removed until he has had notice of the reasons for
which his removal is sought and an opportunity to hear the evidence and
confront the witnesses testifying against him, and to speak in defense of
hisactionsand policies.

The Rules and Regulations for the Annette | slands Reserve in Alaska pro-
vide:

Articlell. Local Government

Section 1. Thelocal government of the Annette | slands Reserve shall
be vested in a council consisting of twelve members, all of whom shall be
members of the Annette | slands Reserve.

Section 2. The officials of the Annette Islands Reserve shall be a
mayor, asecretary, and atreasurer.

Section 3. The members of the council and the officials of the Annette
Islands Reserve shall be elected by ballet, printed or written, on the Tues-
day last proceeding December 25ineach year. . . .

Article 1l of those Rules and Rregulations confers full power upon the
council to make and enforce laws and to punish disobedience. Under those
Rules and Regulations the mayor presides over council meetings, but has no
vote power over legislation and no administrative or executive powers,
except such as may be assigned to him from time to time by the council
(ArticlelV). Thus, all responsibility is centered in the council.
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A somewhat similar arrangement is provided by the drafted constitution
for the Pima Community of Arizonanow under consideration. This constitu-
tion provides:

Articlell. [Legidative Department]

Section 1. All legidlative powers herein granted shall be vested in a
Pima Community Council.

Section 2. The Pima Community Council shall be composed of ten
members chosen every second year by the people of the several districts.
North Blackwater and Blackwater shall constitute District Number One
and shall be entitled to one member in said Council. . . . Casa Blanca shall
constitute District Number Three and shall be entitled to two members. . . .

Section 4. The Community Council shall choose from outside their
number a President who must possess all the qualifications necessary to
membership in said Council. Said President shall preside at Council meet-
ings, shall be permitted to participate in debate, and shall be entitled to
voteonly in caseof tie. . . .

Section 17. The Council shall appoint all Community Judges and all
Community Police whose duty it shall beto enforce, under the direction of
the President, all applicable federal statutes and all laws and ordinances
enacted by the Council. Judges and Police shall be appointed for terms of
fiveyears.

Opposed to these comparatively simple forms of government are those
forms of government which attempt to distribute various powers among var-
ious governmental bodies, none of which is supposed to be superior to any
other body.

An example of this is found in the distribution of legislative power
between two separate bodies. This system was adopted by the United States
partly because of the necessity of reaching acompromise between two differ-
ent theories of government, the theory that the United States was a group of
independent states, each of which ought to have equal representation, regard-
less of population, and the theory that the United Stateswasasingle nationin
which representation should be allocated to localities according to popula-
tion. As a compromise measure, both forms of representative body were
established. It is possible that a similar situation may exist on some reserva-
tionsin that the older members of the tribe may want a system of government
by chiefs, and the younger members may want government by representa-
tives elected for short terms. If no other compromise can be effected, alegis-
lature consisting of two bodies might be adopted. This system, however, as
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tried out upon the Rosebud Reservation, which is governed by a council of
seventy-four members and a Board of Advisors of twenty elected chiefs, has
not been very successful.

A two-chambered |egislature was adopted by four of the Five Civilized
Tribes, that is, the Cherokee Nation, which under its constitution had a
National Committee and a National Council; the Muskogee (Creek) Nation
with aHouse of Kings and a House of Warriors; the Chickasaw Nation with
a Senate and a House of Representatives; and the Choctaw Nation with a
Senate and House of Representatives. In each case this plan was adopted
because of admiration for the United States Constitution rather than because
of any consideration of the special needs of the Indians concerned.

Except in very unusua circumstances, there can be no justification for
having two distinct legislative bodies in a single tribe. The extra expense;
the duplication of effort when two independent bodies have to consider the
same matters separately; the consequent delay, friction, and inefficiency; the
divided responsihility; the temptation of each house to blame the other for
what goeswrong instead of trying to cure the wrong, all these consequences
make atwo-chambered legislature highly inadvisable for any Indian tribe.

The same difficulties attending a two-chambered legislature are likely
to arise if powers of government are divided up among separate coordinate
“departments,” for example, an executive, legislative, and judicial depart-
ment. Under such a “separation of powers’ there is bound to be friction,
delay, and uncertain responsibility. Thisis especialy likely to be the case if
the executive and the judicial departments are given the power to veto laws
which they regard as unconstitutional or unwise. Such a system of govern-
ment makes change very difficult. The executive and judicial departments
can stop the car but they cannot makeit go.

For these reasons it is recommended that an Indian tribe, if it desiresto
establish anindependently elected president or governor, should not givethis
officer the power to vote laws,” but should require him to carry out the laws
passed by the council in such manner as the council may direct. So too, if
courtsare established, the decisions of these courts, at least on very important
questions, should be reviewabl e by the council, or by the people at large.

*Such veto power is assigned by Article Il of the Constitution and by Section 13 of the Char-
ter of the Eastern Band of Cherokees in North Carolina.



SECTION 8

RELATION OF THE INDIAN SERVICE
TO TRIBAL GOVERNMENT

Three levels of self-government may be distinguished. In thefirst place, the
governing body of the Indian tribe may be empowered to act only with the
approval of the Indian Office. A more advanced constitution would provide
that certain acts of the tribal council should not require such approval. The
greatest degree of self-government that could be attained under existing law
would give the tribal government complete independence of the Interior
Department. Even in this case, however, it must be remembered that Con-
gress would retain the power which it now has to nullify any tribal ordi-
nances or resolutions. No constitution or charter could takethat power away.
Even Congress could not depriveitself of that power.

Which of these levels of self-government a tribe will achieve through
its constitution must depend upon the desires, capacities, and experience of
the Indians themselves.

Under the most elementary form of self-government it will be neces-
sary to submit all resolutions or ordinances of the governing body of the
tribe to officials of the Interior Department for approval. In order to save
time in this process, the constitution of the tribe might provide that the
superintendent of the reservation, or some other local employee of the
Indian Service, should be an ex officio member or officer of thetribal coun-
cil. A constitutional provision might then assign to such employee the power
to approve the veto acts of the council and alow aright of approval by the
council from any such veto to the Commissioner of Indian Affairs or to the
Secretary of the Interior. Under an alternative arrangement, the superintend-
ent or other local agent would have merely the power to “suspend” acts of
the council for agiven period, during which time the act may be passed upon
by the Commissioner of Indian Affairs or by the Secretary of the Interior.
Such an arrangement is found in Article V111, Section 1, of the Rules and
Regulations for the Annette | slands Reserve, providing:
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The personin charge of thework of the United States Bureau of Education at
Metlakahtla shall have a seat in the council and al the privileges of amem-
ber of the council, except that he shall have no vote. He shall have authority
to suspend the operation of any ordinance of the council whenever he feels
that such action is for the best interests of the reserve, but he shall immedi-
ately report his action in the matter, with hisreasonstherefore, to the district
superintendent of schools, who shall refer the matter to the Commis-
sioner of Education for decision, with his recommendation thereon. With
the approva of the Secretary of the Interior, the Commissioner of Education
may declare null and void any ordinance passed by the council.

It may be noted that since the promulgation of this provision in 1913, the
power to suspend ordinances has been exercised only once, and then in a
minor matter.

A somewhat similar arrangement is found in adraft constitution which
is now being considered by the Indians of the Fort Belknap Reservation.
This constitution provides that the superintendent, appointed with the
approval of thetribal council, shall be the executive head of the reservation,
enjoying full veto power over acts of the council. Article 1V of this constitu-
tion provides:

1. The Reservational Superintendent shall be the executive head of the
entirejurisdiction and be responsible only to the Tribal Council and the
Government of the United States. He shall carry out al rules, regula
tionsand ordinanceslegally passed for the Government of thisjurisdic-
tion and may appoint duly authorized employeesto act for him.

2. Every measure or resolution which shall be passed by the council,
before it becomes effective, shall be presented to the Reservation
Superintendent; if he approves, he shall sign it, but if not, he shall
return it with his objections to the council, who shall enter the objec-
tionsat large on their records and proceed to reconsider it. If, after con-
sideration, two-thirds of the council agreeto passtheresolution, it shall
be referred to thelegal voters of the Association and must be carried by
atwo-thirds vote of al adult members having the qualifications herein-
before set forth. If any resolution shall not be returned by the Superin-
tendent within thirty days (Sundays excepted) after it shall have been
presented to him, the same shall become effective, in like manner asif
he had signed it. Return of resolution to the Secretary of the Council
shall be deemed legal notice.
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3. TheReservationa Superintendent shall act as Disbursing Agent for the
Association and may be required to furnish bond for the proper per-
formance of his duties. He shall refuse to make any disbursements
which in his opinion are illegal until authorized to do so by the Com-
missioner of Indian Affairs.

4. The Reservational Superintendent shall have power, by and with the
advice of the council, provided two-thirds of the council present shall
concur, to establish needful positions, and shall nominate and, by and
with the advice and consent of the council, appoint employees to these
positions, but the council by resolution may vest the appointment of
such inferior employees as they think proper in the Superintendent
alone.

5. The Superintendent shall from timeto time giveto the council informa-
tion asto the state of the Association and recommend for their consider-
ation such measures as he shall judge necessary and expedient.

It may be doubted whether an Indian tribe would want to give its super-
intendent such large powers over its own government unless the superin-
tendent were appointed with the approval of the tribal council. Under
existing law the choice of a reservation superintendent cannot be left with
the tribal council, and a constitutional provision requiring such approval
would beinvalid. It would, however, be possible to provide in the constitu-
tion that a superintendent, if approved by the tribal council, should have
powers such as those specified above.

The plan of general review by the Interior Department over al acts of
the tribal council, which is employed in the constitution above cited, is the
least measure of self-government that any Indian tribe can demand.

Onthe other hand, compl ete freedom from I ndian Office supervision may
be secured by a tribe which demonstrates its capacity to care for its own
affairs. Such atribe might incorporate in its constitution a provision such as
thefollowing, whichismodeled after the federal statute providing for the gov-
ernment of the Territory of Alaska (U.S. Code, Title 48, Sections 88 and 90):

The governor of the Tribe shall, within

days after the enactment of any ordinance or resolution, transmit to the
Commissioner of Indian Affairs a copy of such ordinance or resolution,
certified to by the secretary of the council, with the seal of the tribe
attached. All such ordinances and resolutions shall be submitted to Con-
gress by the Commissioner of Indian Affairs, and, if disapproved by Con-
gressthey shall be null and of no effect.
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Intermediate between those two levels of self-government is the level
which requires discrimination between certain powers which the tribe may
exercisein its own right, without securing the approval of the Indian Office,
and other powers which may be exercised only with the consent of the
Indian Office. Thistype of arrangement offers the greatest difficultiesin the
drafting of aconstitution. No general rule can belaid down asto the distinc-
tion between the two kinds of tribal power. Each type of activity must be
considered in the light of the experience and qualifications of tribal officials
entrusted with the given task, the temptations that may boost them, and the
needs of future generations. In the light of this study the statement of tribal
powersincluded in the constitution, which is discussed bel ow, should befol-
lowed by the statement that such and such powers may be exercised only
with the consent of the Commissioner of Indian Affairsor only with the con-
sent of the Secretary of the Interior.



SECTION 9
PLACE OF CHIEFSIN TRIBAL GOVERNMENT

The place of traditional chiefs, headmen, or other officers (such as the
caciques of the pueblos) in tribal government presents avary delicate prob-
lem on certain reservations.

Where these titles are generally recognized by the members of atribe,
the Indian Office will not object to any constitutional provision assigning
such individualsregular governmental powers.

It is necessary, however, that the congtitution show exactly who are enti-
tled to berecognized as chiefs, headmen, caciques, etc. Unlessthe constitution
contains specific provisionson thispoint, it isimpossibleto guarantee the con-
tinued recognition of the traditional powersof such tribal officials.

Where there are a number of recognized chiefs or headmen in a given
tribe, these individuals may constitute a second legislative body, coordinate
with the regularly elected legidlative body, as has been suggested in Section
7 above. This was attempted at the Rosebud Reservation in South Dakota,
but it isreported that the Advisory Board, which was supposed to be elected
from among the recognized chiefs, now contains many members who are
not chiefs. A more simple arrangement would be to assign to the recognized
chiefs aregular life tenure in the tribal council. This was done in the early
organization of the Metlakahtla Indian Community, which was at first gov-
erned by a council of thirty people composed of ten chiefs, enjoying life
tenure, and twenty elected members, enjoying terms of one year. In later
years, when all those chiefs had died, the council was purely elective.
Another possible arrangement would be to establish a council of chiefswith
certain specified powers which would not conflict with the powers of the
regular tribal governing body. Such a council of chiefs might be given the
power to suspend acts of thetribal council that are thought to be detrimental
to the best interests of the tribe and to require that such acts be put to a popu-
lar vote of the tribe. (See “Articles of Incorporation” of the Oglala Tribal
Council of the Pine Ridge Reservation, Article 1V.) Such a council of chiefs
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might be given the power to select the chairman of the tribal council from
among the elected councilmen or else from among its own number. Finally,
such acouncil might constitute acourt of appealsor supreme court to review
decisions of the ordinary tribal courts.

Where the Indians of the reservation are divided into several communi-
ties, each with its own recognized chief, the chiefs might be made leaders of
their districts subject to the orders of the central governing body. (The prac-
tice at Hopi may beinstructive on this point).

Where there isasingle recognized chief on agiven reservation, he may
be assigned the position of chairman of thetribal council (asin the Fort Bid-
well Indian Colony) for life or for aterm of years, or he may be given the
power to select such a chairman from the elected council members, or he
may be given the power to nominate officers at all elections. A typical
pueblo constitution might confirm the power of the cacique or caciques of
the pueblo to nominate pueblo officials. The nature of this power may vary
as the custom of the pueblo now varies. The nominating power might be
exclusive or it might be jointly exercised either with the ex-officers of the
pueblo known as “principales’ or with the council or with the people of the
pueblo. Under thefirst procedure, the caciques would make all nominations
to tribal office. Under the second procedure, the caciques would agree on
nominations with the principales, or, in case of disagreement, the caciques
would nominate one set of candidates and the principales would nominate
additional candidates. Under the third suggested procedure, the caciques
would agree with the council on nominations, or else two sets of nomina-
tions might be made. Under the fourth procedure, the caciques would pres-
ent candidates, and other candidates might be nominated by the people
assembled for the election.

Itisplainthat the constitutional definition of traditional tribal powersis
atask that requires careful analysis of the social heritage of living Indians.
Theforegoing suggestions are probably entirely inapplicable to most Indian
groups. They are offered as examples of the way in which ancient powers
may be given modern names that awhite man’s court and white officials are
likely to respect.

Even more difficult than the task of assigning governmental powersto
chiefs or caciques is the task of determining who is a chief or cacique.
Unlessthis can be determined under the constitution, thereisno way of pro-
tecting the traditional system of government against dissolution. Sooner or
later a discontented group will arise to challenge the authority of those who
claim the traditional titles and perhaps to advance the claim of some new
men to such titles. In order to obviate this possibility before it becomes
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actual, it would be desirableto insert a specific provisionin thetribal consti-
tution governing the right to these traditional titles.

In thefirst place, the names and titles of those recognized at the time of
the adoption of the constitution should appear in the constitution itself. This
may be done by inserting a special provision to the effect that:

The following members of the Tribe are recognized as
chiefs (or headmen, caciques, etc.) of thetribe, entitled to exercise thefol-
lowing powers: .. ..

Another way of dealing with this matter would be by having the written
constitution signed by the chiefs of the tribe before being submitted for the
approval of the Secretary of the Interior or perhaps before being voted on by
the tribe itself. The signatures would then be a permanent record of those
recognized as chiefs.

Where the methods of appointing new chiefs or deposing old chiefs
have been forgotten by the tribe or are no longer practicable under modern
conditions, one of two courses of action may be taken. Either the roll of
chiefs may be closed forever with no provision for new enrollments (an
account of thetransition from rule by chiefsto rule by council isfound inthe
answer to Questionnaire S7126 from Pyramid Lake Indian Reservation), or
else amethod may be worked out whereby thetribal council or the people at
large shall appoint new chiefs or remove old chiefs on the basis of their
achievements and their contributions to the welfare of the people. It is
believed that among most tribes chieftainship was reward for recognized
merit and leadership in defending the interests of the tribe as a whole.
Although some of the ways of showing such merit and leadership, such as
proof by battle, may be obsolete today, other methods of proving merit and
demonstrating capacity for serviceto the tribe remain.

Where the traditional methods of appointing new chiefs or removing
old chiefsare still known and respected and are still practicable, it should be
possible to state in the tribal constitution in simple language what this
method is. If this method involves secret matters, it would be enough to pro-
videthat the chiefs or caciques should be chosen or deposed according to the
ancient customs of the tribe, and that any dispute that may arise over those
matters should be finally settled by the tribal court, by the tribal council, or
by some other designated body.



SECTION 10
CONDUCT OF ELECTIONS

One of the matters that should be set forth very clearly in any Indian consti-
tution isthe manner of electing officers of thetribe. Thismay beavery sim-
ple matter on a small reservation where everyone can meet together on the
date set for elections and proceed to elect the officers by astanding vote. On
a larger reservation, where many polling places are needed, the procedure
must be more complex.

Each Indian constitution should specify whether candidates for office
should be required to announce their candidacy a certain period of timein
advance of the election and how such announcements should be made, what
the manner of balloting should be (whether by rising vote or by secret ballot,
whether by proportional representation, etc.), what officers should be in
charge of the voting and the counting of votes, when elections should be
held, and what the qualifications of voters should be.

Some useful suggestionsfor the drafting of constitutional provisionson
these subjects may be found in the following extracts from various Indian
constitutions.

A very smple provision suitable for a small reservation isfound in the
Rules and Regulations for the Annette | slands Reserve in Alaska:

The members of the council and the officials of the Annette Islands
Reserve shall be elected by ballot, printed or written, on the Tuesday last
preceding December 25 in each year, at which election all male members
of the Annette |slands Reserve above the age of 21, and not in arrears for
nonpayment of taxes, fines, or fee for a permit to occupy a lot or tract of
land, shall have theright to vote.

At each election, after the first held under these rules and regul ations,
each male voter may be required to present his receipt for taxes, fines, or
fee for apermit to occupy alot or tract of land, as evidence that heis enti-
tled to vote. (Articlell, Section 3)
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The council shall prescribe rules regarding the place and conditions

of the annual election. Notices of said election shall be posted in three or
more public places in the reserve at least 10 days prior to such election.
(Articlelll, Section 10)
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The following provisions, taken from a draft constitution now being
considered by the Indians of the Fort Belknap Reservation and dealing
specifically with the question of nominations and voting qualification,
deserve consideration:

Articlelll
Section 3. Elections

A.

to membership on the tribal council shall be held the first Tuesday in
December of every second year. Duly elected tribal councilmen will
take office on January 1 of the succeeding year.

. Elections shall be taken by ballot, and polling places in each district

shall be established by the council. The council shall appoint three
election judges.

. Candidates for election to membership on the tribal council shall give

public notice of such intention at least thirty days prior to the election
date, and at the sametimefile with the secretary of the council acertifi-
cate of such intention endorsed by five duly qualified electors, other
than immediate relatives.

. All persons of either sex, over the age of 21 years, and duly qualified

members of this association, are entitled to vote, provided they have
registered as such at least sixty days prior to the el ection.

A more detailed provision on election procedure is found in the Kla-
math Constitution adopted in 1929, which provides:

Article 19. The election shall be conducted at one or more polling places
under the direction of the Superintendent of the reservation, who shall
appoint a board of election for each polling place, such board to consist of
three adult persons, carefully selected for known good character and ability
to perform the duties required. It shall be the duty of the election board to
provide the ballots, to carefully and truthfully interpret the ballots to such
voters as are unable to read, and to count the ballots at the close of the elec-
tion, provided that whenever an election of members of the business com-
mittee is held, under the provisions of this constitution and bylaws, each
candidate, or his authorized agent, shall have the right to be present in any



42 ON THE DRAFTING OF TRIBAL CONSTITUTIONS

polling place during the balloting, and at the counting of the ballots there-
after, in order that he may be in a position to detect any irregularities and
report them to the Superintendent or to the Commissioner of Indian Affairs.

All ballots after being counted shall be carefully preserved by the
Superintendent of the reservation until the term of office of the members
elected by them has expired.

Another example of constitutional regulations covering election proce-
dureis found in the constitution of the Menominee Indians, as amended in
1928:

2. Themethod of selection shall be asfollows: All nine members shall be
elected by the adult members of the tribe in the manner hereinafter
described: Those desiring to be candidates shall, not less than ten days
before election day, file their names in the office of the Superintendent of
the Reservation, supported by a petition signed by not less than twenty-
five qualified voters of the Tribe. The Superintendent shall prepare aballot
containing the name of all the nominees so filed. Election shall be held on
aday in September to be desighated by the Superintendent and properly
advertised for not less than thirty days prior thereto. An election board
shall consist of an Inspector, Clerk, and Ballot Clerk, to be selected by the
bystanders at the time designated for the opening of the polls, and who
shall immediately thereafter declare the polls open. Polls shall be open at
9.00 am. and remain open until 5.00 p.m. Each voter shall obtain from the
ballot clerk an official ballot, which shall bear the endorsement of the bal-
lot clerk. The voter shall immediately mark his choice of nine fromthelist
of candidates and deliver the ballot to the inspector who shall deposit same
in the ballot box and announce to the clerk the name of the voter, which
shall bewritten on the polling list by the clerk. In case any voter isnot able
to prepare hisballot, he may call upon any member of the election board to
assist him. Immediately after the closing of the polls, the ballot box shall
be opened and the votes counted by the election officers. The ballots and
tally sheets shall then be delivered to the Superintendent, who, with the
two judges of the Indian Court of the Menominee Reservation, shall con-
stitute the canvassing board. The nine candidates receiving the highest
number of votes shall be declared elected.

If it is necessary to provide, in even further detail, for the manner of
casting and counting ballots, etc., an available model is the set of rules
promulgated by the Interior Department, dated March 8, 1934, for the Osage
Nation, designated as* Rules Governing Osage Election.”
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On somereservations it may be thought wise simply to provide that the
procedure followed in state elections shall likewise be followed in tribal
elections. Such a provision was contained in an earlier constitution of the
Neah Bay Village.

Where elections are to be held by districts, the following provisions
from Article Il of the constitution of the Pima Community may prove to be
useful models:

Section 10. In case an election is due in any District, it shall be the
duty of the Community Council to call the attention of the residents of said
District to such fact at least two weeks prior to the date of such election,
naming the date on which said election isto be held, also naming the place
of said election, which place shall be within the District and at some cen-
tral location most convenient to the residents of the District. On the date
and at the place named, the legal voters of the District shall assemble and
the outgoing member representing said District, if present, shall act as
temporary chairman. At once, a permanent chairman shall be chosen and
three tellers who shall be officers and judges of election. The assembled
legal voters of the District shall then proceed to transact the business for
which they have been assembled. Nominations shall be the first thing in
order. This having been completed, and the nominations having been
declared closed, the election shall take place, the wishes of the voters
being ascertained by means of arising vote. The nominee receiving the
majority of all votes cast shall be declared elected. The newly elected
member shall be furnished with a certificate of hiselection, to be signed by
the permanent chairman and the three tellers.

Section 11. The Community Council shall be the judge of the validity
and authenticity of the Certificates of Election presented to it.

A more complex arrangement is that provided by the constitution of the
Laguna Pueblo Indians for the election of the pueblo governor. Section 1 of
the constitution adopted in 1908 provides:

Section 1. An election shall be held on or near thefirst day of each cal-
endar year, in which the following officers shall be chosen to serve the ensu-
ing year; al officersbeing elected by astanding vote of the general pueblo:

*One Governor *One Secretary
*One1st Lt. Governor One Treasurer
*One 2nd Lt. Governor *One Interpreter

*OneFisca One Capt. of War
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*One1st Lt. Fiscal One 1st Lt. Capt. of War
*One2nd Lt. Fiscal One 2nd Lt. Capt. of War

*These eight (8) officers shall be termed the “Court Officers’ and shall be
thesitting jury in all cases coming before the court.

Any number of Mayordomosthat the Pueblo deems advisable may be
chosen.”

Thefollowing amendmentsto this section have recently been adopted:

Section 1. No elections shall be held on a Sunday nor New Year’'s
Day; date of the general election to be set by the Governor and his official
staff. Members employed at Gallup and Winslow to vote as in the past
through an authorized representative. . . .

Clause 2. Time of service of officers elected limited to two consecu-

tiveyearsonly.

Clause 3. Method of Election. Through preliminaries to be held at

each village amonth or so prior to ageneral election to be held on or

near thefirst day of each calendar year; Exact date of general election

to be set asabove provided in Clause 1.

At a General Assembly prior to said genera election, al candi-
dates chosen at the different villages to run for Governor are to
undergo a process of elimination by the Principals to two candidates
for the said office of Governor, and which two, after their selection as
candidates, shall at the general el ection be voted on, the onereceiving
the mgjority of standing votes shall be declared Governor.

Clause 4. Physical qualifications of each candidate to be considered.

Clause 5. In case of death, prolonged sickness, disabilities resulting

from any cause, which would render the Governor-elect incapable of

further discharges of his official duties, the 1st Lt. Governor to suc-
ceed automatically. Thiswould al so apply to War Captains so elected
to such office.

Clause 6. Absentee candidates elected to office shall under this law

be expected to serve, providing such candidates so elected meet

physical qualifications.

Clause 7. Cases where a candidate for the office of War Captain has

been successfully elected and has taken the “Oath” of said office,

when upon hisarrival home where opposition is shown by hiswife or
other members of his immediate family to his successful election,
such members of his family are to be approached in a kind manner,
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with due explanations made to them, of the importance of said office,
and inducements stressed on honoring his election. Methods of com-
pulsion are not to be resorted to, asthiswould be contrary to the state
laws governing “Private and Personal Rights of Individuals.”

Clause 8. The“ Oath” of officers elected shall be administered by one
of their own choice, or by anyone whom the Principals may name, to
administer such “Oath” to such newly elected officers.

In some cases electionswill bein accordance with ancient customs. The
Articles of Incorporation of the Oglala Tribal Council of the Pine Ridge
Reservation provide, under the bylaws:

Chief. The election of and the appointment of Chiefsand Sergeant at Arms
shall be made in accordance with the custom of the Tribe (Sioux) and it
shall in no way be arranged by the Council.

If it is deemed advisable to provide in the congtitution itself for an
immediate election, the following provision taken from a constitution
drafted for the Indians of the Standing Rock Reservation, but not yet
approved, may belooked to for guidance:

Section 3. Thefirst election of Headmen shall be held on call of the Provi-
siona Committee which shal consist of ,
, and , which Provisional
Committee is hereby authorized to call and to supervise the election of
Headmen within thirty (30) days after this Constitution is approved by the
Secretary of the Interior. The Provisional Committee shall issueits certifi-
cate of election to the persons receiving the highest number of votes in
each district in accordance with the quota assigned hereby to each said dis-
trict and the Headmen so elected and certified shall take office at once and
shall meet at the Agency and organize for business. (Articlell, Section 3)

In selecting aday for electionsit isimportant, of course, to select atime
at which the largest possible number of peoplein the reservation may come
together. At Fort Peck this problem has been solved by selecting the day on
which per capita payments are made for the holding of elections.

Not only should the election be fixed at atime when people can conve-
niently come together, but it should also be at atime when the officers of the
tribe have completed most of their important work for the year. Thus, where
the midwinter represents a period of comparative inactivity, the late fall or
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early winter would be a convenient time for elections. It would be unfortu-
nate to interrupt the duties of elected officials in connection with the man-
agement of farming and grazing lands, for instance, by holding electionsat a
time when such work has not been completed for the year. Most tribal elec-
tionsare now set at dates between September and February.



SECTION 11
TENURE OF OFFICE

The question of tenure of officeisbound up with the whole question of what
rate of change in existing conditions and customs is necessary or desirable.
Short terms of office, with easy means of removing unsatisfactory officials
from office, make it easier to effect basic changes and will appeal to those
tribes that look forward to rapid progress under the program of self-
government. On the other hand, those tribes that want, above al, to perpetu-
ate their present system of government and property relations, without any
basic changes, may well prefer to elect leadersfor long termsor even for life
or good behavior and to make the removal of such officials from office very
difficult.

Thisisamatter which each tribe must decide for itself.

Tenure of office for life or good behavior was customary among most
Indian tribes in earlier days. It still prevailsin certain tribal governments,
e.g., the Seminoles of Florida, the Utes of the Consolidated Ute Agency, the
Lummi of Washington, and the Apaches of Fort Apache. Where life tenure
continuesto exist, the young people of the reservation frequently object to it
as “un-American.” It may be remembered, however, that the judges of the
United States courts, who have the power to nullify state and federal laws,
are also selected for life.

Among most tribes which have adopted more modern and democratic
methods of government, thetenure of al officesisfixed at one, two, three, or
four years.

A provision recently added to the Laguna Constitution of 1908 pro-
hibits reelection to any office for athird consecutive term.

The following provisions on removal from office may serve as useful
models. The Constitution of the Tongue River Tribal Business Committee
provides:
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Article IX. Removal. Any member who shall be guilty of conduct which will
bring the Tribal Business Committee into disrepute may be expelled by a
majority of two-thirds of the members of the Tribal Business Committee,
but no member shall be expelled until he shall have been notified and given
an opportunity to appear in his defense. Any member of the Tribal Business
Committee found guilty of signing petitions or documents which areinjuri-
ous to individual members of the tribe without first securing consent of the
Ttribal Business Committee shall be automatically expelled.

The same constitution provides for the filling of vacancies in the fol-
lowing terms:

Article VII. Vacancies. Any district whose representative has been
expelled shall be notified in writing and shall be requested to elect a new
representative, the said representative to be present at the next regular
meeting. Election shall be by ballot of the district. Failure to comply with
the request will authorize the Tribal Business Committee to elect arepre-
sentative from the district in which the vacancy occurred.

The constitution of the Cheyenne River Sioux Indians, adopted in 1925,
provides:

Article XI. Any or dl officers of this Council may be removed from his
officeif convicted of the violation of any State or Federal law; for any vio-
lation of any regulation of the Indian Office; for taking charge of any mat-
ters or correspondence affecting the Tribe without the full knowledge and
consent of the Council, or for absenting himself from two successive
Councils without good and sufficient reasons, the Council to be the judge
of thereasons offered.

A constitution recently drafted by Indians on the San Carlos Reserva-
tion, but not yet adopted or approved, provides:

ArticlelV

Section 5. Forfeiture of Office

a. If amember of the Council fails or refuses to attend two regular
meetings in succession, if not too sick to attend or otherwise
prevented by circumstances for which he cannot be held responsible,
his office shall be forfeited, and a specia election shall be held to
replace him.
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b. If aCouncil officer shall fail in the performance of the duties assigned
to him, or by giving public offense become subject to action of the
law, as imprisonment, his recall from office shall be a matter to be
taken up by the Council and be acted upon by the vote of his District;
if the chairman shall be involved, by the Tribal vote. If the
representative of the U.S. government prefer charges against a
member of the Council, the Council shall investigate the matter, and
when unable to settleit, submit it to the Tribal vote.

The Rules and Regulations for Annette | slands Reserve provide:

Articlelll

Section 11. The council may, by the vote of three-fourths of itsentire
membership, remove the mayor, secretary, treasurer, or other official upon
sufficient evidence that heis unworthy to hold office; and the council may,
by the vote of three-fourths of its entire membership, expel a member of
the council.

Section 12. When avacancy occursin the membership of the council
or in any office, the council may, until the time of the next annual election,
temporarily fill such vacancy by atwo-thirds vote of the membership and
providefor theinduction into office of the person so elected.

A provision giving more power than any of the foregoing provisionsto
the Commissioner of Indian Affairs is the following provision taken from
the Yankton Sioux Constitution now in force:

Article 13. Any member of the Tribal Committee shall be subject to recall
from office for reasonable cause, upon investigation by the Commissioner
of Indian Affairsor hisrepresentative.

The Tribe aso shall have the right, by petition of over fifty (50) per
cent of the adult resident members, to demand the removal of any commit-
teemen for cause. The Commissioner of Indian Affairs shall act thereonin
his discretion.



SECTION 12
POPULAR INITIATIVE AND REFERENDUM

A principle of representative government which was established in the tradi-
tional governments of many Indian tribes is the principle that matters of
great importance should not be decided by the governing body of the tribe
without being first referred to the popular vote of the members of the tribe.
The chiefs or councilmen were considered to have no authority to oppose
themgjority will of thetribeitself. Asan old-timeIndian of the Fort Belknap
Reservation declared: “They are merely the Voice or Interpreter of the
wishes of the people.”

This principle was laid down in the Great Binding Law of the Iroquois
Confederacy (Gayaneshakgowah):

93. Whenever a specially important matter or a great emergency is
presented before the Confederate Council and the nature of the matter
affects the entire body of Five Nations, threatening their utter ruin, then
the Lords of the Confederacy must submit the matter to the decision of
their people and the decision of the people shall affect the decision of the
Confederate Council. This decision shall be aconfirmation of the voice of
the people.

94. The men of every clan of the Five Nations shall have a Council
Fire ever burning in readinessfor acouncil of the clan. When it seems nec-
essary for acouncil to be held to discuss the welfare of the clans, then the
men may gather about the fire. This council shall have the same rights as
the council of the women.

95. Thewomen of every clan of the Five Nations shall have a Council
Fire ever burning in readinessfor acouncil of the clan. Whenin their opin-
ion it seems necessary for the interest of the people they shall hold a coun-
cil and their decision and recommendation shall be introduced before the
Council of Lords by the War Chief for its consideration.
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96. All the Clan Council Fires of anation or of the Five Nations may
uniteinto one general Council Fire, or delegatesfrom all the Council Fires
may be appointed to unitein a General Council for discussing the interests
of the people. The people shall have the right to make appointments and to
delegate their power to others of their number. When their council shall
have come to a conclusion on any matter, their decision shall be reported
to the Council of the Nation or to the Confederate Council (asthe case may
require) by the War Chief or the War Chiefs. (The Constitution of the Five
Nations, edited by Parker.*)

A somewhat similar provision is to be found in the constitution of the
L aguna Pueblo Indians adopted in 1908:

Section 7. In special matters of businessin which all of the people are
equally interested, the Governor shall send arequest to the Pueblo in gen-
era for their presence at the time such business is to be transacted. The
Governor shall also have the right to summon any of the principal men to
be present at any of the meetings, when in his opinion, their presence is
needed; and in case any one of them cannot come when summoned, he
shall furnish the Governor with his reasons for not being present, who
shall excuse him if his reasons appear justifiable. But the general pueblo
shall not be requested to appear, nor the principal men summoned unless
their presence is absolutely necessary or very important.

A similar provision isfound in the Klamath Constitution now in force:

Article 20. Reference to General Tribal Council

Matters of great importance to the tribe and which the business committee
believes should be referred to a general tribal council, may be so referred
by avoteof at least five (5) of the members of the business committee, pro-
vided that such general council of the tribe shall be called by the Superin-
tendent at such time as he may deem proper.

The constitution of the Yankton Sioux provides for the calling of aref-
erendum election either by the tribal committee or by the Commissioner of
Indian Affairs or by popular petition:

*Arthur C. Parker, “The Constitution of the Five Nations,” New York State Museum Bulletin
184 (1916), 7-158.
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Article 14. Matters of great importance to the Tribe which the Commis-
sioner of Indian Affairs or the Tribal Committee believe should be referred
to agenera Tribal Council shall be so referred.

Or aTribal Council shall be called upon petition to the Commissioner
of Indian Affairs signed by not lessthan ten (10) per cent of the adult mem-
bers of the Yankton-Sioux Tribe resident in Charles Mix County, South
Dakota.

A similar provision is found in the constitution of the Hoopa Business
Council, now inforce:

Article 14. Matters of great importance to the tribe, which the Commis-
sioner of Indian Affairs, superintendent, or the business council believes
should bereferred to agenera tribal council, shall be so referred.

A narrowly limited veto power over tribal council acts is provided by
the constitution of the Quechan (Fort Yuma) tribal council, recently submit-
ted for approval:

Article 15. Power of Veto

(1) The members of the Quechan Tribe shall have and may exercise the
power of “veto” over any decision of the Quechan Tribal Council and
such veto may be exercised in the following manner:

(2) When members of the Quechan Tribe are dissatisfied with any deci-
sion or ruling of the Tribal Council and desire to veto same, they may
circulate a petition amongst the regularly and legally enrolled adult
members of the Quechan Tribe and such petition shall state and set
forth fully the ruling or decision to which objection is made and the
reason for their objection thereto.

(3) If 100 regularly and legally enrolled adult members of the Quechan
Tribe shall sign such petition and shall then file such petition with the
Tribal Secretary or with the President or in his absence with the Vice-
President of the Tribal Council, then said Triba Council shall forth-
with call an election of the adult members of the Quechan Tribein the
regular manner.

(4) If upon balloting, three-fourths (3/4) of the adult members of the
Quechan Tribe shall vote to sustain such veto, then and in that event,
theruling or decision so vetoed shall be declared by the Tribal Council
to have been vetoed and said ruling or decision shall thereafter have
no force or effect.
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A draft constitution now under consideration by the Indians of the Fort
Belknap Reservation contains ageneral provision covering initiative, refer-

endum, and recall in the following terms:

Article XVII. Initiative, Refernedum, and Recall

Any official may be recalled, any new official may be elected, any ordi-
nance or other act of the Council may be revoked, and any ordinance may
be promulgated by a popular vote of the members of the Fort Belknap
Indian Community. Upon the presentation to the Commissioners of Elec-
tions of apetition signed by one-fifth of the number of voterswho voted at
the most recent regular election it shall be the duty of the said Commis-
sionersto hold a special election. The subject matter of such election shall
be announced asindicated in the petition. At such election each voter shall
vote yesor no on the subject of the petition and the decision of the majority
shall bethelaw.

Another draft constitution under consideration upon the same reserva-

tion providesthat some but not all of the powers of thetribal council shall be
subject to a referendum vote. In the enumeration of the powers of the tribal
council, qualifying clauses are added to certain statements of power, as for

instancein the following provision (Article 111, Section 5, Paragraph Q):

Q. To enter into negotiations for leases, disposal of timber, mineras, or
other natural resources of the tribe, and to approve such leases or other
agreements, provided that this action may become a referendum measure
should a petition signed by five percent of the legal voters be presented to
the Tribal Council within thirty days after such action has been authorized.

Another constitutional provision for areferendum vote on certain des-

(b) Any sale, grant of any portion of the reservation, or the granting of any
rights as to the use of any land, or the granting or relinquishment of any
water rights, of the Indians of this reservation, is hereby expressly and
exclusively withheld to the Indians of this Reservation and shall in no way
be delegated but by athree-quarter majority of the Tribal votes cast on the
matter after it has first been unanimously approved and recommended by
the Council at least thirty days prior to the taking place of the Tribal vote

ignated questions is found in the draft constitution under consideration on
the San Carlos Reservation, which providesinArticle 11, Section 1:
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on the matter, duly called for that purpose; and the total vote cast on the
matter must represent at least three-fifths of the tribal voting population.

In connection with these referendum provisions, it must be remem-
bered that any rule or provision which isincluded in the constitution or the
bylaws of the tribe may be amended only by a referendum vote in accor-
dance with Section 16 of the Wheeler-Howard Act, which provides:

Amendments to the constitution and bylaws may be ratified and approved
by the Secretary in the same manner as the original constitution and
bylaws.

Under this section it is necessary, in order to amend the constitution or
bylaws, to secure a majority vote of all the adult members of the tribe or
community.

Matters of minor importance and matters which ought to be subject to
change with changing conditions may take the form of “ordinances’ or “res-
olutions’ rather than constitutional provisions or bylaws. Referendum pro-
visions with respect to ordinances, resolutions, or other acts of the tribal
council are not controlled by the provisions of the Wheeler-Howard Act. It
is for each tribe to decide whether such acts of the tribal council should be
subject to referendum, and what the mode of such referendum should be.



SECTION 13
POWERSOF TRIBAL SELF-GOVERNMENT

Perhaps the most important part of any Indian tribal constitution is that
which specifies the powers that may be exercised by the governing body of
the tribe. It is very important that those powers be stated clearly, distinctly,
and comprehensively. In effect, this statement will be a declaration of inde-
pendencefor the Indian tribe.

The whole history of the Indian Office has been one of continued
encroachment upon the affairs of the tribe. One after another, the powers
exercised by the authorities of the tribe for the government and guidance of
their people have been taken over by the Indian Office, sometimesin accor-
dance with treaties or legislation, but more often without any such author-
ity. It will be one of the chief functions of any tribal constitution to reassert
and reestablish the ancient powers of the tribe except insofar as those pow-
ers have been definitely ended by federal law or have become utterly inap-
plicablein modern life.

If simplicity and brevity of language were the chief considerations in
drawing up an Indian constitution, it would be enough to provide briefly
that:

Thetribal council shall exerciseall powersof government over the members
of the Tribe except in so far as such powers are limited
by thelaws of the United States or the provisions of this constitution.

To this there might be added the general statement found in a constitu-
tion drafted by Indians of the San Carlos Reservation, providing:

The Council shall have authority to represent and speak for the San Carlos
Apache Indians; they shall act in all matters that concern the welfare and
arefor the good of the tribe and shall make decisionsin thisregard that do
no go beyond the limits set by this constitution. (Article 11, Section 1a)

55
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But those general statements, although legally sufficient, would not be
effective either to educate the members of the tribal council in their new
powersand responsibilities or toimpress upon official s of the Indian Service
the new limitations upon the power of such officials. A constant trespassing
upon the field of Indian self-government can be stopped only by a strong
fence with many posts set close together.

There follows a list of specific powers which may be affirmed by an
Indian tribe and delegated by the tribe to its proper governing body. The
Indian Office does not recommend that each of the powers here enumerated
should be exercised by every Indian tribe. What follows is a complete, or
nearly complete, list of the powerswhich an Indian tribal council may haveif
the people of the tribe so desire. Any of these powers may be denied to the
tribal council by the people of the tribe. Any of these powers may be qualified
in such manner as may seem proper to the Indians concerned. Thus, it has
been noted in the preceding section that certain statements of power in the
draft congtitutions of the Fort Belknap and Fort Yuma Reservations provide
that certain powers may be exercised by the tribal council only with the affir-
mative approval of alargemajority of the people of thetribe, or else subject to
veto by the tribe. Unless these provisions are made general and applicable
aliketodl tribal powers, consideration should be given to each of the enumer-
ated powers of the tribal government with aview to qualifying those powers
that ought to be exercised only with the consent of the numbers of thetribe.

The Wheeler-Howard Act specifically grants certain powers to organ-
ized Indian tribesin the following language:

In addition to all powers vested in any Indian tribe or tribal council by
existing law, the constitution adopted by said tribe shall also vest in such
tribe or itstribal council the following rights and powers: To employ legal
counsel, the choice of counsel and fixing of fees to be subject to the
approval of the Secretary of the Interior; to prevent the sale, disposition,
lease, or encumbrance of tribal lands, interests in lands, or other tribal
assets without the consent of the tribe; and to negotiate with the Federal,
State, and local Governments. The Secretary of the Interior shall advise
such tribe or its tribal council of all appropriation estimates or Federal
projects for the benefit of the tribe prior to the submission of such esti-
mates to the Bureau of the Budget and the Congress. (Section 16)

There follow statements suitable for adoption in a tribal constitution
affirming these powers. These statements might be preceded by the general
formula:
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The council (or senate, legidature, etc.) of the
Tribe shall exercisethe following powers subject to any limitationsimposed
by the laws or the Constitution of the United States and subject further to al
expressrestrictions upon such powers contained in this constitution:

1. Control over Tribal Property

To approve or veto any sale, disposition, lease, or encumbrance of tribal
lands, interestsin lands or other tribal assets, which may be undertaken by
the Department of the Interior or by Congress or by any other agency or
individual.

This section is broad enough to cover all use of tribal lands, including
the issuance of grazing permits, fishing and hunting permits, agricultural
and mining leases, permits for prospecting, grants of rights of way, and
assignments of tribal land to individual Indians. It also includes all use of
tribal moneys, whether used for administrative purposes, for the making of
reimbursable [oans, for per capita payments, or otherwise.

It will be seen, however, that this power, by itself, is only aveto power
and does not give the tribe any authority to act without the approval of Con-
gress or the Secretary of the Interior. Such power may be granted by other
clauses, which will be discussed | ater.

The power of veto and approval in matters affecting tribal property may
itself be limited in the constitution so as to prevent future dissipation of
tribal property. Thus, the Constitution drafted for the San Carlos Reserva-
tion (but not yet adopted) limits the power of the tribal council to approve
expenditures of tribal funds by the following provisions:

Section 2. Expenditures

The Council shall have power to permit, in connection with the U.S.
Indian Departmental authority, expenditures from the Tribal fund, pro-
vided that the expenditures do not go beyond Five Thousand Dollars
(%5,000). For the allowance of expenditures from the Tribal fund beyond
this sum, permission must be granted by a vote of the qualified voters of
the Tribe at a special election called for that purpose as hereinafter pro-
vided; and a two-thirds majority of the aggregate votes cast as such an
election shall be required to confer the permission of such expenditure
with Departmental authority. (Articlelll)

The same constitution forbids the tribal council from ever agreeing to
any future allotment of tribal lands, so that, even if Congress should repeal
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the provision of the Wheeler-Howard bill which forbids future allotments,
the constitution of the tribe would continue to prohibit allotment of thetribal
land. The provision in question follows:

Section 2. Reservation Land

The reservation land shall as awhole remain Tribal property and shall not
bedivided by allotment of any partsto individuals or groups of individuals
as private property that could be sold at will; but assignments of land for
private use may be made, provided the rights of all members of the Tribe
be not violated, and long-established allocations or dwelling places and
improvements made by individuals or families are accordingly to be rec-
ognized. (Article V1)

A second specific power granted by the Wheeler-Howard Act may be
expressed in the following terms:

2. Advisory Power on Appropriations

To confer with the Secretary of the Interior upon all appropriation estimates
or federal projectsfor the benefit of the tribe prior to the submission of such
estimatesto the Bureau of the Budget and the Congress, and to make prompt
recommendations to the Secretary of the Interior or to the proper commit-
tees of Congresswith respect to all such estimates and appropriations.

It will be noted that this power is merely advisory and that it extendsto
gratuity appropriations, that is, appropriations not made out of tribal funds
nor in pursuance of treaty obligations. The following provision of a drafted
congtitution for the Fort Belknap Reservation stresses this point in the fol-
lowing language:

To seek grants of money through Government channels for tribal support,
reimbursable assistance, reservational improvement, health, education,
and other necessary activities looking toward the advancement of the
members of this association, and to authorize the expenditures of these
funds, when and if alotted, in accordance with approved budget recom-
mendations. (Articlelll, Section 5, H)

A third power specifically mentioned in Section 16 of the Wheeler-
Howard Act may be affirmed in the following language:
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3. Employment of Counsel

To employ legal counsel for the protection and advancement of the rights of
the tribe and its members, the choice of counsel and fixing of fees to be sub-
ject to the approval of the Secretary of the Interior.

It may be advisable to add to such a statement a definition of the type of
suit or legal proceeding which thetribal council may undertake.

A fourth power, specifically affirmed in Section 16 of the Wheeler-
Howard Act, may be stated asfollows:

4. Power to Represent Tribe in Negotiations

To negotiate with the federal, state, and local governments on behalf of the
tribe.

The congtitution drafted by Indians of the Fort Yuma Reservation
makes the scope of this power more definite:

(23) It shall have the right to negotiate with the Commissioner of Indian
Affairsor with the Bureau of Indian Affairsand shall havetheright to con-
clude and approve such negotiations [on the part of the Quechan Tribe]
whereby the Bureau of Indian Affairs may assist, according to the terms of
such negotiations, in carrying on hospitalization, education, or financial
assistance necessary to best promote the advancement and cultural devel-
opment of the members of the Quechan Tribe, whereby they may reach a
high stage of cultural development and economic security. (Articlelll)

Negotiation sometimes involves the choice of delegates. The following
provision on the choice of delegates, taken from the constitution of the Win-
nebago Indian Tribal Council, adopted in 1929, may serve asamodel:

ArticleVII

Section 1. The Council shall have the power and authority to select
from their own members or from the qualified electors of the tribe, or
partly from each, delegations to send to Washington or other place or
places astribal representativesin behalf of said tribe, at any time occasion
may justify, and when approved by the Superintendent and Interior
Department cause their expensesto be paid from tribal funds.

Section 2. The Council shall issue credentials to all duly appointed
delegates, which credentials shall show that they are the duly appointed
delegates and that they have been duly authorized to represent the tribe.
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The power to conduct negotiations carrieswith it the power to offer rec-
ommendations on many matters which are now entrusted to the Interior
Department. It may be thought useful to list these matters in the following
terms:

To pass upon and make recommendations concerning:

I ssues of rations

Applications for enrollment

Applications for government loans

Granting of fee patents on reservation lands

Exchanges of restricted allotments

Approval of wills

Approval of any partition of heirship lands

Location and construction of roads

Acquisition of land for the benefit of the tribe under the Wheeler-
Howard Act

Appointment of honservice employees

Appointment and tenure of other employees

Drafting and advancement of |egislation affecting the tribe
Education

n. Socia welfare activities of the Indian Service

STe@ o0 o
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With respect to the selection of Indian Service and other employees, it
may be noted that the Wheeler-Howard Act, asfinally passed, does not give
the Indian tribe or community any right to remove federal employees. The
only power which can be exercised is that of advising with the superintend-
ent or the Commissioner of Indian Affairs on questions of appointment and
removal.

With respect to each of the foregoing advisory powers, more-detailed
provisions may be adopted in the bylaws of thetribe. Since these powersare
only advisory, it isnot necessary to elaborate on them in that part of the con-
stitution which deal s with the grant of tribal powers.

All of the powers already discussed are expressly referred to in Section
16 of the Wheeler-Howard Act as proper powers of an organized Indian
tribe, but those powers expressly mentioned in the act do not purport to be a
completelist of tribal powers. Section 16 of the act provides that the powers
therein specified shall be“in additionto all powersvested in any Indian tribe
or tribal council by existing law.” What powers are vested under existing
law isamatter discussed in great detail in arecent opinion of the solicitor of
the Interior Department, approved October 23, 1934 (M-27781), which may
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be obtained from the Indian Office upon request. For the present, the main
conclusions of this opinion are employed in the following series of constitu-
tional clauses assigning specified powersto the tribal council or other gov-
erning body.

5. Appointment of Officials

To appoint subordinate officials not otherwise provided for in this constitu-
tion, and to prescribe their tenure and duties.

A provisionsimilar in effectisfoundinArticle 11 of the Rulesand Reg-
ulations for Annette Islands Reserve, providing:

Section 9. The council may create such additional offices, not in con-
flict with these rules and regulations, as it may deem necessary for the
effective administration of the local government, provide for the filling of
such offices, define the duties of the same, and fix the amount of remuner-
ation, if any. (Articlelll)

Where the constitution does not specifically provide for the type of dis-
trict governments to be established, the following clause taken from a draft
constitution under consideration on the Fort Belknap Reservation may be
useful:

Section 5. Council Powers

The council shall have power to establish district or community govern-
mentsinferior to the reservational government and authorize such govern-
ments to pass local ordinances which would specify punishment for
misdemeanors, such as drunkenness, disorderly conduct, dishonesty, etc.
(Articlelll)

The propriety, however, of granting to a district government the power
to promulgate ordinance, may be seriously questioned.

6. Control over Election Procedure

To provide for the manner of election and removal of tribal officers.

This clause will be unnecessary if the constitution itself prescribes all
the details of election and removal procedures. If the constitution simply
lays down certain general principles on this subject, leaving other mattersto
be determined by the tribal council, some such clause as the following,
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taken from the Rules and Regulations for Annette | slands Reserve, might be
included inthelist of tribal council powers:

Section 10. The council shall prescribe rules regarding the place and
conditions of the annual election. Notices of said election shall be posted
in three or more public placesin the reserve at least 10 days prior to such
election. (Articlelll)

7. Power to Regulate Procedure

To prescribe the procedure of thetribal council and all subordinate commit-
teesor commissions.

Again, this clause will be unnecessary if the constitution or the bylaws
deal with this subject in acomprehensive fashion.

8. Power to Appropriate

To provide for the salaries or expenses of tribal officers, and other expenses
of public business, by appropriating funds within the control of the tribe, or
by recommending the appropriation of tribal or other funds within the con-
trol of Congress or the Secretary of the Interior.

It has aready been noted that this particular power is one which may
well be made subject to areferendum whereby the wishes of the entire tribe
may be entertained.

9. Control over Membership

To provide the conditions of tribal membership, to prescribe rules governing
adoption and abandonment of member ship, and to make all other necessary
rules and regulations governing membership in the tribe so far as may be
consistent with existing acts of Congress controlling enrollments and the
property rights of enrolled members.

It will be noted that enrollment acts and other acts of Congress guaran-
tee to members of the tribe certain individual property rights regardless of
their continued participation in tribal affairs. Thisis alimitation which the
tribal government cannot overthrow. Nevertheless, the tribal government
will have complete authority to determine tribal membership for all other
purposes, e.g., for the purpose of voting or receiving assignments of tribal
land. If any qualifications areto be set upon the power of thetribal council to
deal with questions of membership, they should be set forth clearly and dis-
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tinctly in the constitution. Some of the problems arising in this connection
have already been referred to in Section 4 of this memorandum. The legal
status of membership rights is discussed in the opinion of the solicitor
aready referred to (M—27781), at pages 28 to 40. The discussion includes
numerous referencesto Indian tribal 1aws governing the acquisition and loss
of membership.

10. Determination of Voting Qualifications

To prescribe and pass upon qualifications for voting in all matters as to
which the Wheel er-Howard Act does not control.

It will be observed that the Wheeler-Howard Act prescribes qualifica-
tions for voting upon the referendum on the application of the act, upon the
adoption and amendment of atribal constitution, and upon the ratification of
atribal charter. In these elections, women, aswell as men, may vote, and the
age of majority isset at 21 years. In these el ections the definition of Indians
entitled to vote is either contained in the act or left to the Secretary of the
Interior. In all other elections, however, the question of eligibility to voteis
left to the Indians to determine. Thus, with respect to elections of tribal offi-
cers, the recall of such officers, referendum elections on tribal ordinances,
and many other matters on which elections may be held, the Indian tribe
may or may not adopt women suffrage; it may, if it chooses, set the age of
majority lower or higher than 21 years; it may prescribe specific qualifica-
tions of residence, tribal affiliation, and degree of blood or character as vot-
ing qualifications.

11. The Control of Domestic Relations

To regulate the domestic relations of members of the tribe by prescribing
rules and regulations concerning marriage, divorce, legitimacy, adoption,
the care of dependents, and the punishment of offenses against the marriage
relationship, and to provide for the issuance and registration of marriage
licenses and decrees of divorce.

Under this power, as under other powers, thetribal council might either
adopt and reaffirm the laws of the state in which the reservation is situated,
or establish ordinances of itsown.
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12. The Appointment of Guardians

To provide for the appointment of guardians for minors and mental incom-
petents.

The following provision of the proposed bylaws of the Quechan (Fort
Yuma) Tribal Council may be used asamodel:

Guardianship of Minors and Incompetents

The Council shall pass all necessary rules and regulations, consistent with
the Constitution, whereby the rights of minors and incompetents shall be
properly safeguarded and shall assume control over and administration of
such funds and other assets as shall belong to same and which shall not be
otherwise allocated or properly safeguarded and such control or adminis-
tration shall be for the exclusive benefit of such minors or incompetents
and for no other purpose whatsoever. It shall be the duty of the Council to
make semi-annual reports concerning all such guardianship funds or
assets and such reports shall be matters of public record.

In this connection it must be noted that U.S. Code, Title 25, Section
159, specifically recognizes the power of an Indian tribal council to appoint
guardians for incompetents and minors, but deprives such guardians of the
power to administer federal trust funds. (See Solicitor’s Opinion, “Powers
of Indian Tribes’ (M—27781), at page 41.)

13. The Control of Inheritance

To prescribe rules of inheritance.

On allotted reservations it will be noted that state inheritance laws are
applicableto the descent of allotted lands. This cannot be changed by atribal
congtitution. However, the descent of personal property and of interestsin
tribal lands will be governed by the laws of the tribe. (See Solicitor’s Opin-
ion, “Powers of Indian Tribes,” pages 45-50.)

14. The Taxing Power

To levy dues, fees, assessments, or taxes upon the members of the tribe and

upon nonmemberstrading or residing within the jurisdiction of thetribe.
Thelegal authority supporting this power of taxation is analyzed in the

Solicitor’s Opinion on “Powers of Indian Tribes,” at pages 51-54.
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A typical grant of powers of taxation is found in the constitution of the
Osage Nation, Articlelll, Section 18, which provides:

The national council shall have power to make lawsfor laying and collect-
ing taxesfor the purpose of raising arevenue.

A similar provision is found in the Articles of Incorporation of the
OglalaTribal Council of the Pine Ridge Reservation, which provides:

Article Seven. The Council is hereby authorized to assess funds against
members of the organization to carry out the requirements of this Constitu-
tion and Bylaws. Any funds assessed or contributed to funds of this organ-
ization shall not be withdrawn for any purpose except when appropriated
by the Council. No part of funds in the Treasury of the Council shall be
loaned or borrowed.

The taxing power is necessarily a disagreeable power to contemplate,
and some constitutions have attempted to restrict the taxing power in vari-
ousways. The Rules and Regulations for Annette |slands Reserve provide:

Section 2. The council isauthorized to levy an annual tax of three dol-
lars ($3), or of such asum as it may deem necessary, not exceeding three
dollars ($3), upon each able-bodied male member of the Annette Ilands
Reserve between the ages of 21 and 60, said tax to be collected by the sec-
retary and expended for public purposes, as the council shall direct. The
council may, by atwo-thirds vote of its membership, remit the annual tax
of any individual who because of continued sickness, poverty, or physical
or mental disability isunableto pay said tax. (Article 1)

15. The Power of Exclusion

To remove or to exclude fromthe limits of the reservation nonmembers of the
tribe, excepting authorized government officials and other persons now
occupying reservation lands under lawful authority, and to prescribe appro-
priate rules and regulations governing such removal and exclusion, and
governing the conditions under which nonmembers of the tribe may come
upon tribal lands or have dealingswith tribal members, providing such acts
are consistent with federal laws gover ning trade with the Indian tribes.
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Thelegal authority for this power isanalyzed in the Solicitor’s Opinion
on “Powers of Indian Tribes,” pages 55-56. Detailed constitutional provi-
sions on this point are found in the bylaws of the Quechan (Fort Yuma)
Tribal Council, which provides:

Solicitation and Endor sement
The Council shall pass necessary regulatory rules and regulations by
which to control problems arising from the practice of soliciting, peddling,
or vending upon the reservation and shall require a license or permit be
issued to all who shall engage in such activities upon the reservation. It
shall make a thorough investigation before issuing such license or permit
or before giving to any individual, form, or association an endorsement or
approval of any nature. It shall prevent the unauthorized soliciting or
vending of any articles, commaodity or thing upon the reservation on so far
asitisablesoto do.
Unauthorized Practice of Medicine upon the Reservation
The Council shdl prevent by ordinance or otherwise the unauthorized prac-
tice of medicine upon the reservation and shall require that any nonmember
of thetribe who seeksto so practice medicine upon the reservation or to deal
indrugsor medicinal suppliesshall proveto their satisfaction that heisqual-
ified and recognized so to do by the laws of the State of Cdlifornia or of the
Federal Government. Nothing in this section, however, shall serve to apply
to or to interfere with those members of the tribe who seek to use native
remediesor practicesin curing illness or disease.

* * * *x %
White Residents of the Reservation
The Council shall have the duty of passing rules and regulations for the
control of white residents of the reservation other than government or state
employees, and such rules and regul ations shall be consistent with and not
in conflict with such Federal laws, rules, or regulations which are now or
may be hereafter passed, . . . concerning such white residents of the reser-
vation, nor with the laws of the State of Californiaor of any political sub-
division thereof, insofar as the same may apply to such white residents of
thereservation.

16. Prescription of Communal Duties

To require members of the community to contribute labor towards the main-
tenance of public works and public enterprises.
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The power to require members of the community to take part in com-
munity enterprisesisnot essentially different from the power to tax. Thefol-
lowing provision found in the Rules and Regulations for Annette Islands
Reserve may serve asaguide:

Section 3. The council shall have the authority to direct, by its ordinance,
that every able-bodied male resident of Annette |slands Reserve shall per-
form, without reservation, in each calendar year not more than two days
labor of eight hours each on the streets, roads, wharves, public buildings,
or other public improvements within the Annette |slands Reserve under-
taken by order of the council.

The Secretary shall keep arecord of the labor thus performed, show-
ing the dates, the number of hours, and the character of the service ren-
dered by each person. (Articlelll)

The proposed constitution of Quechan (Fort Yuma) Tribal Council con-
tainsthe following clause:

It shall havetheright when just cause or extreme emergency exists, which
shall create ahazard to the peace and safety of thetribe asawhole or to the
individual members thereof, to require the individual members of the
Quechan Tribe or other residents upon the reservation so assist in commu-
nity labor. (Articlelll)

17. Administration of Tribal Property

To administer all tribal lands and property of every description.

This power includes the power to make assignments of tribal land to
members of the tribe; to issue permits for grazing, prospecting, quarrying,
hunting, fishing, the cutting of timber; to regulate the use of al tribal lands;
and to invest or disburse tribal funds. Such powers are subject to the consent
of the Secretary of the Interior insofar asthey may involvethe disbursement of
funds or the disposition to outsiders of lands held in trust by the United States
government. A draft constitution under consideration on the Fort Belknap
Reservation lists, among the powers of thetribal council, thefollowing:

Q. To enter into negotiations for leases, disposal of timber, mineras, or
other natural resources of the tribe, and to approve such leases or other
agreements, provided that this action may become a referendum measure
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should a petition signed by five per cent of thelegal voters be presented to
thetribal council within thirty days after such action has been authorized.

R. To collect and disburse tribal or individual income from such
leases, timber sales, royalties, or other sources, in accordance with govern-
ment regulations now in effect. (Article 11, Section 5)

18. Control over Individual Property

To regulate the use and disposition of the property of the members of thetribe.

This includes the tribal power to regulate grazing, even on individual
allotments; to regulate or prohibit the leasing of restricted lands to non-
Indians; to determine the form of leases and permits of individua lands; to
prohibit the maintenance of nuisances; and to undertake any other form of
regulation in the public interest which a state or municipality is ordinarily
empowered to undertake. Legal authorities indicating the scope of such
power are collected in the Solicitor’s Opinion, “Powers of Indian Tribes,”
pages 50-68. The following provisions from the Fort Belknap constitution,
noted above, may offer useful models:

To prohibit the sale, mortgage or in any way the disposal of the individual
Indian or Tribal lands to persons other than duly enrolled members of this
Association. To prohibit overgrazing of lands, excessive sale or slaughter
of cattle, or other depletion of the capital or natural resources of the com-
munity and the Association.
* * * *x %

To establish laws relating to inheritance, assignment, use, or transfer of
allotted or tribal landswithin thejurisdiction. (Article 11, Section 5)

19. Condemnation of Property

The power to condemn land or other property for tribal purposes.

A recent opinion of the solicitor holds that an Indian tribe may exercise
condemnation proceedings against the restricted property of members of the
tribe before tribal courts, provided, however, that the transfer of property
held by the United Statesin trust for an individual Indian can be effectuated
only if the Secretary of the Interior approves the transfer. With respect to
property of nonmembers and fee-patented land of members of thetribe, con-
demnation proceedings may be instituted by the tribe but must be in accor-
dance with state laws and must be brought before state courts.
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The power of condemnation isone of the most important powers of any
community. It is, as the Supreme Court of the United States declared, “one
of the powers vital to the public welfare of any self-governing community.”
The Wheeler-Howard Act contemplates the development of progressive,
economically independent communities on many of the existing reserva-
tions. This will entail the construction of roads, trails, bridges, and public
buildings; the development of municipal water and sewerage systems; the
erection of sawmills, power plants, and other public utilities; the building of
dams and levees to curtail erosion; and the development of irrigation proj-
ects. Itisbelieved that such a program can be undertaken only by acommu-
nity which has the right to condemn land when other means of acquiring
property fail. Of course, it will be for each community to decide for itself
upon the purposes for which powers of condemnation may be used. If, for
instance, an Indian tribe does not wish to permit condemnation proceedings
in the building of roads, it may so providein its constitution. Likewise, if an
Indian tribe wished to include the establishment of a tribal grazing range
among the public purposes for which condemnation proceedings may be
invoked, it has full liberty to do so. The following provision on condemna-
tion is found in the constitutional charter of the Eastern Band of Cherokee
Indians, alegidative charter enacted by the State of North Carolina:

Section 28. That whenever it may become necessary, in the opinion of
the council, to appropriate to school, church, or other public purposes, for
the benefits of the band, any of the lands owned by the Eastern Band of
Cherokee Indians, as a corporation or tribe, and occupied by any individ-
ual Indian or Indians of the band, the council may condemn such land for
the aforesaid purpose only by paying to the occupant of such land the
value of such improvements and betterments as he may have placed or
caused to be placed thereon, and the value of such improvements or better-
ments shall be assessed by the jury of not lessthan six competent persons,
who are members of the band, to be summoned by the marshal of the band,
under such rules and regulations as may be prescribed by the council. Pro-
vided that either party to such condemnation proceedings may appeal from
the judgment rendered therein without bond to the superior court of the
county in which such lands lie, but such appeal shall not stay execution,
and the judge of the superior court to which such appead is taken may, in
hisdiscretion, require either party to give such bond, either before or pend-
ing such trial, as he may deem fair and reasonable.
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It will be noted that the provisions in this section for appeals to state
courts would be possible only where the state enacted appropriate legisla-
tion. Likewise, there can be no appeal to federal courts on condemnation
matters or any other matters under the present state of the law.

20. Control over Other Tribal Organizations

To charter subordinate organizations and to regulate the activities and
operations of all associationsor corporations of members of thetribewithin
thejurisdiction of thetribe.

The power to regulate the activities of such organizations is incidental
to the general power to regulate personal conduct of members of thetribe to
control the use and disposition of property. Without some such power to
control other organizations there is aways danger that the democratic
organization of the people of the tribe may become subordinate to powerful
undemocratic organizations that seek to exploit the resources and the mem-
bers of thetribe.

It will often be necessary, however, to qualify the foregoing statement
of powers so as to guarantee the proper continuance of cooperatives and
other useful organizations.

Thefollowing provisions are contained in the constitution noted above,
proposed for the Fort Yuma Reservations:

It shall have the right to form any association, company, organization, or
corporation having for its purpose and sole objects the benefits of the
members of the Quechan Tribe.

Any such association, company, organization, or corporation shall be
for the benefit of the Quechan Tribe as a whole and not for the exclusive
benefit of any individual member or members thereof, in whole or in part,
except as such individual member or members shall benefit through the
tribe as awhole. Such association, company, organization, or corporation
shall have the right to engage in collective or cooperative bargaining and
in collective or cooperative marketing or purchasing of supplies, crops,
equipment, seeds, machinery, building or livestock, etc.

It shall have the right to establish rules and regulations covering the
activities and operations of such other organizations, associations, compa-
nies, or corporations of a cooperative nature as shall be formed amongst
the members of the Quechan Tribe on the Fort Yuma Indian Reservation,
and to enforce the observance of such rules and regulations by such other
organizations, associations, companies, or corporations. (Article 3)
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21. Promotion of the Public Welfare

To protect the public health and morals and to provide for the public welfare.

Some such general phrase as that above noted should be used to cover
the various services than an enlightened community may render to its mem-
bers outside of the of the strictly governmental functions already noted. In
this connection, the following provisions of the constitution proposed for
the Fort Yuma Reservation deserve attention:

It shall recognize the responsibilities of tribal self-government and shall at
al times determine in a careful manner what constitutes just cause for
charity or financial aid or assistance to theindividual indigent members of
the Quechan Tribe and shall make recommendations to proper agencies
for therelief thereof.

It shall, at all times, endeavor to decrease and eliminate the cause for
indigency among the members of the Quechan Tribe by exercising awise
and judicial supervision and management of tribal affairs and finances,
and insofar as is possible, the affairs and finances of individual members
of the tribe to the end that want, privation, and financia distress may be
entirely eliminated from amongst the members of the Quechan Tribe.

It shall make a careful and detailed study and analysis of the problem
arising from heirship and allotment matters, and shall endeavor to elimi-
nate the abuses and inequalities that now exist at the earliest possible date.
It shall, from time to time, make a full and detailed report of its findings
and decisions in such matters to the members of the Quechan Tribe and
shall aso transmit, to the office of the Commissioner of Indian Affairs,
true and exact copies of all such findings and reports, together with neces-
sary recommendationsfor the amelioration of such unfavorable conditions
as maybe befound to exist. (Article 3)

22. Supervision of Indian Service Employees

To direct the employment of employees of the Interior Department where the
Secretary of the Interior agreesto delegate such powersto the tribal council.

The power of the Secretary of the Interior to require employees to fol-
low the instructions of the proper tribal authorities is affirmed in United
States Code, Title 25, Section 48, which provides:

Right of tribesto direct employment of persons engaged for them. Where
any of thetribes are, in the opinion of the Secretary of the Interior, compe-
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tent to direct the employment of their blacksmiths, mechanics, teachers,
farmers, or other persons engaged for them, the direction of such persons
may be given to the proper authority of thetribe. (R.S. Section 2072)

23. Legidative Power

To pass ordinance or resolutions necessary or incidental to the exercise of
any of the foregoing powers.

At this point, any general qualifications upon the ordinance-making
powers of the tribal council should be inserted. The following provision is
found in the Rules and Regulations for Annette | slands Reserve:

Section 1. The council shall have power to pass such ordinances for
thelocal government of the Annette | sland Reserve as shall not be conflict
with the laws of the United States, the laws of the Territory of Alaska, or
the rules and regul ations prescribed by the Secretary of the Interior for the
Annette |slands Reserve.

A copy of each ordinance passed by the council and certified by the
signature of the mayor or of the acting mayor shall, within three days after
its passage, be handed by the secretary to the person in charge of the work
of the Bureau of Education at Metlakahtla, who shall promptly forward the
same to the Commissioner of Education, through the district superintend-
ent of schools and the Chief of the AlaskaDivision. (Articlelll)

A constitution under consideration upon the Fort Belknap Reservation
provides:

The council may pass, repeal, or modify ordinances or resolutions by a
majority vote, but except in case of emergency, genera ordinances shall
not take effect until 20 days after the date of passage. (Articlell)

24. The Maintenance of Law and Order

To provide for the maintenance of law and order and the administration of
justice.

In cases where the administration of justice is directly entrusted to the
tribal council, some such provision as the following, taken from the Rules
and Regulations for the Annette I slands Reserve, may prove acceptable:
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Section 4. By the vote of a majority of its membership, the council shall
have power to impose upon any violator of an ordinance passed by the
council such afine as may be deemed just, not exceeding ten dollars ($10)
for each offense.

In each case, before the council proceeds to vote thereon, the person
accused of such violation shall be given opportunity to appear before the
council and make any statement that he or she may wish to make.

The secretary shall, within three days after such a fine has been
imposed by the council, hand to the person upon whom the fine has been
imposed written notification thereof, countersigned by the mayor or by the
acting mayor, setting forth the amount of the fine and the reasons for which
it has been imposed.

Fines thus imposed shall be collected by the secretary and by him
deposited with the treasurer, to be expended at the direction of the council
as other funds are expended.

Whenever a fine which has been thus imposed remains unpaid for a
period of four weeks from and including the day upon which notification
thereof was received by the delinquent, the council, by the vote of amajor-
ity of its membership, may, in lieu of the payment of the fine, require the
delinquent to labor not more than ten (10) days on the streets or other pub-
lic works of the reserve. The expense in connection with such sentence
shall be paid from funds under the control of the council. (Articlelll)

Whereit is expected that the tribal council will delegate judicial powersto a
tribal court, some such provisions as the following, taken from the proposed
constitution for Fort Yuma Reservation, may prove useful:

It shall have the right to set up, establish, and promul gate ordinances and
regulations for the purpose of safeguarding and securing the peace and
safety of residents of the Fort Yuma Indian Reservation and to establish
and set up minor courts for the adjudication of minor claims or disputes
arising amongst the members of the Quechan Tribe and for the trial and
punishment of members of the Quechan Tribe charged with the commis-
sion of crimes or offenses set forth in such ordinances or regulations.

Similar to the foregoing provision isthe following provision of the pro-
posed constitution of the Pima Community of Arizona:

Section 14. The Community Council shall have power to make all
laws which it shall deem necessary to the proper enforcement of law and
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order of the reservations— laws defining drunkenness, disorderly conduct,
perjury, dishonesty, as well as laws prescribing a moral code, including
definitions of marriage and divorce, adultery, fornication, and any other
laws they may seefit to enact that offer no conflict with applicable federal
statutes, and shall have power to fix penaltiesin the nature of fines or jail
sentences.

Section 15. The Community Council shall prescribe no cruel or
unusual penaltiesfor violation of community ordinances and laws.

* * * *x %

Section 17. The Council shall appoint all Community Judges and al
Community Policewhose duty it shall beto enforce, under the direction of
the President, all applicable federal statutes and all laws and ordinances
enacted by the Council. Judges and Police shall be appointed for terms of
fiveyears. (Articlell.)

If itisintended to givethetribal council the power to pardon or reprieve
persons convicted of tribal offenses, this should be specifically provided in
the constitution.

25. Further Powers

To exercise such further powersas may be delegated to the
Tribe by the Secretary of the Interior or by any other official or agency of the
government.

The inclusion of some such phrase looking toward the future is advis-
able so that the tribe may, without delay, take advantage of any further legis-
lation supplementing the Wheeler-Howard Act and granting further powers
of local home rule. In this connection, study should be given to the follow-
ing provisions, taken from the proposed constitution for the Fort Yuma
Reservation:

It shall have the right to conclude negotiations with the Commissioner of
Indian Affairs, or with the Bureau of Indian Affairs, whereby therightsand
duties herein provided for shall be gradually transferred from the Bureau
of Indian Affairs or from the Commissioner of Indian Affairsto this Coun-
cil over aperiod of timein order that the Council shall not be charged with
responsibilities beyond its capacity due to inexperience, but such transfer
of duties shall not be delayed longer than a period of five years from the
date of the approval of this constitution by the Commissioner of Indian
Affairsor by the Bureau of Indian Affairs. (Article 3)
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26. Residual Powers

The foregoing enumeration of powers shall not be construed to limit the

powers of the Tribe, but all powers of local government
not expressly entrusted to the tribal council by this constitution shall be
reserved to the people of the Tribe to be exercised by the

adoption of bylaws or constitutional amendments as provided in Section 16
of theWheeler-Howard Act.

The foregoing statement, or some equivalent statement, is advisable in
order to protect the tribe against any oversightsin the list of powers given
above. Without some such statement it might be claimed that the tribe had
yielded to the state or to the federal government power over matters not
expressly referred to in the clause specifying the powers of the tribal coun-
cil. In order to obviate any such claim, this“saving clause,” or some similar
provision, should be added.



SECTION 14
DECLARATION OF THE RIGHTSOF THE PEOPLE

In the Constitution of the United States and in the constitutions of the sev-
eral states, there are contained “bills of rights,” which set forth the rights of
individuals which all officials of the government are supposed to respect.
Various opinions may be held asto the efficacy of those provisions. Not only
are they frequently violated, but they have often been misused to obstruct
needed |egislation desired by amajority of people.

Whether or not such a statement of the rights of the people isincluded
in any tribal constitution, it isimportant to remember that the rights of the
people cannot be guaranteed by any words of a constitution but must be
defended by the enlightened understanding and resolute will of the people.
“The price of liberty is eternal vigilance.” Tyrannical government can be
prevented more easily by provisionsfor adequate popular control of govern-
mental actions (as, for instance, through the recall and referendum) than by
written guarantee of civil liberties.

If it is thought desirable to include in the constitution a declaration of
the rights of the people, the following provisions, taken from the constitu-
tion of the Choctaw Nation, adopted in 1890, may prove a helpful guide.

Articlel. Declaration of Rights

That the general, great and essential principles of liberty and free
government may be recognized and established, we declare:

Section 1. That al free men, when they form a social compact, are
equal inrights, and that no man or set of men isentitled to exclusive, sepa-
rate public emolument or privileges from the community, but in considera-
tion of public services.

Section 2. That all political power is inherent in the people, and al
free governments are founded on their authority and established for their
benefits, and therefore they have at al times an inalienable and indefeasi-
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bleright to alter, reform or abolish their form of government in such man-
ner asthey may think proper or expedient.

Section 3. That there shall be no establishment of religion by law.
No preference shall ever be given by law to any religious sects, society,
denomination, or mode of worship, and no religious test shall ever be
allowed asaqualification to any public trust under this government.

Section 4. That no human authority ought in any case whatever con-
trol or interfere with rights of the conscience in matters of religion.

Section 5. That no person shall for the same offense be twice put in
jeopardy of lifeor l[imb, nor shall any person’s property betaken or applied
to public use without the consent of the general council, and without just
compensation being first made therefore.

Section 6. That no person shall ever be appointed or elected to any
office in this nation for life or during good behavior, but the tenure of al
offices shall be for some limited period of time, if the person appointed or
elected thereto so long behave well.

Section 7. That theright of tria by jury shall remaininviolate.

Section 8. That every citizen hasright to bear armsin defense of him-
self and his country.

Section 9. That the printing press shall be freeto every person, and no
law shall ever be made to restrain the rights thereof. The free communica-
tion of opinion is one of the inviolable rights of man, and every citizen
may freely speak, write, and print on any subject, being responsible for
abuse of that liberty.

Section 10. That the people shall be secure in their persons, houses,
papers, and possessions from unreasonabl e seizures and searches, and that
no warrant to search any place or to seize any person or thing shall issue,
without describing the place to be searched and the person or thing to be
seized as nearly as may be, nor without probable cause supported by oath
or affirmation. But in all cases where suspicion rests on any person or per-
sons of conveying or secreting whisky or other intoxicating liquors, the
same shall be liable to search or seizure as may be hereafter provided by
the law.

Section 11. That no free man shall be taken, or imprisoned, or dis-
seized of his freehold liberties or privileges, or outlawed, or exiled, or in
any manner destroyed or deprived of hislife, liberty, and property, but by
thejudgment of his peersor thelaw of the land.

Section 12. That no person shall ever beimprisoned for debt.

Section 13. That excessive bail shall not be required, nor excessive
finesimposed, nor cruel or unusual punishmentsinflicted.
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Section 14. That all courts shall be open and every person for an
injury done him in his lands, goods, person or reputation shall have rem-
edy by due course of law, and right and justice administered without sale,
denial, or delay.

Section 15. That the citizens have aright in a peaceable manner, to
assemble together for their common good, to instruct their representatives,
and apply to those invested with the powers of the government for redress
of grievances, or other proper purposes, by petition, address, or remon-
strance.

Section 16. That no power of suspending laws shall be exercised
except by the general council or itsauthority.

Section 17. That in all criminal prosecutions, the accused has aright
to be heard by himself or counsel, or both, to demand the nature and cause
of the accusation, to be confronted by the witnesses against him, to have a
compulsory process for obtaining witnesses in his favor; and in al prose-
cutions by indictment or information, a speedy and public trial by an
impartial jury of the county or district where the offence was committed;
that he cannot be compelled to give evidence against himself, nor can he
be deprived of hislife, liberty, or property but by due course of law.

Section 18. That al prisoners shall, before conviction, be bailable by
sufficient securities, except for capital offenses, where the proof is evident
or the presumption great, and the privilege of the writ of habeas corpus
shall not be suspended, unless when in case of rebellion or invasion, the
public safety may requireit.

Section 19. That the general council shall have power to pass general
lawsin regard to the collection of fines, bonds, forfeitures, and court fees,
and direct the manner of such collection.

Section 20. That no property qualification for eligibility to office, or
for the right of suffrage, shall ever be required by law in this nation.



SECTION 15
BYLAWS: DUTIES OF OFFICERS

Under the Wheeler-Howard Act there is no difference in binding force
between the provisions of a tribal constitution and the bylaws. Both the
bylaws and the constitution must be approved by a majority of the adult
Indians of the tribe or reservation and by the Secretary of the Interior. Both
alike can be amended only in the same way.

Itis, therefore, not amatter of much importance whether any provisions
dealing with the tribal organization are placed in the constitution or in the
bylaws of thetribe. In general it isexpected that the more-general provisions
will be made part of the constitution and that the more-specific and detailed
provisionswill appear as bylaws.

In this memorandum the following subjects are reserved for inclusion
inthe bylaws:

. Duties of officers

. Qualifications for office

. Oaths of office, insignia, and ceremonials
Salaries of officials

. Procedure of governing body
. Judicial code

. Criminal code

. Law of domestic relations

. Law of property

. Law of taxation

. Community welfare activities

o
P o

It is, of course, entirely optional with each tribe whether or not to
include in its constitution or bylaws a statement of the duties of the various
officers of thetribe.
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If brevity isachief consideration, the following section, taken from the
congtitution and bylaws of the Business Committee of the Fort Peck Indian
Reservation, may serve asamodel:

Article l11. At its first meeting the business committee shall elect a presi-
dent, vice-president, secretary, and treasurer from its own number. The
duties of these officers shall be such asusually pertain to their offices.

However, such a provision, although easy to read and memorize, is
not very helpful to an elected official who wantsto learn exactly what heis
supposed to do, or to some member of the tribe who wants to know what
officer he should see with regard to some specific problem. For thisreason
various detailed statements of the duties of tribal officials are offered for
consideration.

Theduties of the highest officer of the reservation may vary considerably.
Ashasbeen noted aready in the discussion under Section 7, the principal offi-
cer may be entirely subordinate to the tribal council or he may have certain
independent powers, such asthe power to veto acts of thetribal council.

Theduties of the principal chief arethus described in the constitution of
the Osage Nation:

Section 8. He may, on extraordinary occasions, convene the National
Council at the seat of government.

Section 9. He shall, from time to time, give to the Council informa-
tion on the state of the government and recommend to their consideration
such measures as he may deem expedient.

Section 10. He shall take care that the |aws be faithfully executed.

Section 11. It shall be hisduty to visit the different districts at least once
intwo years, to inform himself of the general condition of the country.

* * * *x %

Section 14. Every bill, which shall pass the National Council, shall,
before it becomes a law, be presented to the Principal Chief; if he
approves, he shall signit, but if not, he shall return it with his objectionsto
the Council, who shall enter the objections at large on their journals, and
proceed to reconsider it.

If, after such reconsideration, two-thirds of the Council shall agreeto
passthehill, it becomes alaw; if any bill shall not be returned by the Prin-
cipal Chief within five days (Sunday excepted) after the same has been
presented to him, it shall become law, in like manner asif he had signed it.
Unless the National Council, by their adjournment, prevent its return, in
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which case it shall be alaw, unless sent back within three days after their
next meeting. (Article V)

A constitution now under consideration by the Sioux of Standing Rock
Reservation contains the following provision:

Section 3. It shall be the duty of the Chief to preside over al meetings
of the Tribal Council and to carry out al orders of the Tribal Council. All
members of the Tribal Council and al sub-ordinate officers shall assist the
Chief inall proper waysin carrying out the orders of the Tribal Council. The
Chief shall be regarded by the Sioux of this Reservation in the same manner
aswerethe Chiefs of the Tribe under our old Tribal life and government.

A constitution now under consideration on the Fort Belknap Reserva-
tion contains the following statement of agovernor’s duties:

The governor shall be chairman of al meetings of the Council and shall be
an ex officio member of all committees and commissions. He shall appoint
all temporary committees unless the Council by a mgjority vote reserves
the right to appoint such committee itself. The chairman shall vote in the
Council only in case of atie.

A constitution prepared by the Menominee Tribe in 1904, but never
officially approved, contained the following statement of the powers of the
chief official:

Articlelll.

Section 1. The chairman of the Business Committee shall hold office
at a place to be designated by said Committee and shall see that the
Menominee Tribe of Indians and each member thereof are protected in all
their rights.

Section 2. He shall make a full report of his official actions and pro-
ceedings to the Business Committee in writing at the beginning of each
annual session thereof, and may also communicate his views and recom-
mend to said Committee, at the commencement of every session, the adop-
tion of such measure as he may deem to be for the best interests of the
Menominee Tribe of Indians.

Section 3. The chairman of the Business Committee shall seethat all
moneys and annuities due the Tribe from the United States or any other
source are promptly paid over according to agreement.
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Section 4. The chairman of the Business Committee shall have power
to call specia meetings of the Committee, and with the consent of the
Business Committee to employ counsel to prosecute or defend any suit,
claim, or demand in favor of, or against the Menominee Tribe of Indians;
and such Committee shall make provision for the payment of such counsel
or attorney who may be so employed.

The Rules and Regulations for Annette Islands Reserve contain the fol-
lowing statement of the powers of the chief officer of the reservation, desig-
nated as mayor:

Section 1. The mayor shall be the executive head of the Annette
Islands Reserve. He shall preside at the meetings of the council, but he
shall not vote except in case of atie vote in that body, when he shall cast
the deciding vote.

Section 2. Themayor shall call aspecial meeting of the council when-
ever he deems such procedure necessary, or when heisrequested, in writ-
ing, to call such meeting by five or more members of the council. He shall
notify each member of the council, the secretary, the treasurer, and the per-
son in charge of the local work of the United States Bureau of Education,
either by special messenger or through the United States mail, of the time
and place of such meeting.

Section 3. The mayor shall sign all warrants drawn by order of the
council on the treasurer.

Section 4. The mayor shall be chairman of the executive committee,
hereinafter provided for, and he shall call a meeting of this committee at
least once a month for the consideration of questions relative to the wel-
fare of the community.

Section 5. The mayor shall haveimmediate control of the constables.

Where a constitution provides for the election of a vice-president or
second chief, or similar officer, the bylaws may provide that “the vice-
president (or second chief, etc.) shall act as president in the event of the
death, resignation or absence from the reservation of the president (or prin-
cipal chief, etc.).”

However, the existence of such an office is not necessary, especially
when the chief officer of the reservation is elected by the council, which can
easily meet to elect a successor.

Of great importanceisthe office of secretary or, where the duties of sec-
retary and treasurer are combined, of secretary-treasurer. The following
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statement of the duties of asecretary istaken from adraft constitution for the
Fort Belknap Indian Community now under consideration:

The Secretary shall keep afaithful record of the meetings of the Council,
shall conduct the official correspondence of the Fort Belknap Indian Com-
munity, shall maintain and distribute authorized copies of the Charter,
Constitution, and Ordinances of the Fort Belknap Indian Community, and
shall keep and preserve all official documents and records relating to the
history and affairs of the Fort Belknap Indian Community.

The following statement of a secretary’s duties is taken from the Rules
and Regulations for Annette |slands Reserve:

Section 6. The secretary shall keep the minutes of all of the proceed-
ings of the council; he shall attend to the official correspondence of the
council, and he shall bethe custodian of all of the official documents of the
Annette |slands Reserve.

Section 7. The secretary shall collect, without commission, and give
receipt for all taxes, fines, and fees levied by the council and shall deposit
said payments with the treasurer, taking proper receipt therefor.

Section 8. The secretary shall prepare for the signature of the mayor
all warrants on the treasurer as ordered by the council.

Section 9. The secretary shall be custodian of all public buildingsand
property on Annette | slands Reserve not under the direct supervision of the
United States Bureau of Education.

Section 10. The secretary shall keep arecord of the births and deaths
of the Annette Islands Reserve and shall report these vital statistics every
month to the resident representative in charge of the work of the United
States Bureau of Education.

Section 11. The secretary shall be amember, ex officio, of the execu-
tive committee; he shall keep arecord of its proceedings and shall present
all recommendations of this committee to the council when it convenes.

Section 12. The secretary shall post acopy of every ordinance passed
by the council beforeit becomes operativein at least three public placeson
the reserve, and afourth copy he shall, within three days after its passage,
hand to the person in charge of the work of the United States Bureau of
Education at Metlakahtla. (Article V)

The same rules and regulations contain an excellent statement of the
duties of atreasurer:
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Section 15. The treasurer shall receive from the secretary al moneys
collected by him, rendering proper receipts therefor.

Section 16. The treasurer shall pay out money only upon warrants
drawn upon him by the secretary and countersigned by the mayor, or by
the acting mayor. All warrants paid shall be preserved in his official files.

Section 17. The treasurer shall keep in abook which shall at al times
be open to the inspection of the mayor, the secretary, the auditing commit-
tee, and the representatives of the United States Bureau of Education, a
correct account of all moneysreceived and paid out by him.

Section 18. The treasurer shall be, ex officio, amember of the execu-
tive committee.

Section 19. Thetreasurer shall make an annual report to the council at
the last meeting in December, giving afull account of all receipts and dis-
bursementsfor the year.

Thefollowing statement of atreasurer’sdutiesisfound in aconstitution
under consideration on the Fort Belknap Reservation:

The treasurer shall receive all money or other property on behalf of the
Fort Belknap Indian Community; shall make all payments authorized by
the Council on behalf of the said community; and shall keep true, accurate
and faithful accounts of all receipts and disbursements. Such accounts
shall at al times be open to public inspection. The treasurer shall be per-
sonally responsiblefor any loss of money or property through his careless-
ness or dishonesty. In addition, the treasurer shall, before assuming office,
fileabond of areliable surety company.

The duties of a secretary-treasurer are thus set forth in a constitution
recently prepared and submitted by the Seneca-Cayuga Tribe in Oklahoma:

The secretary-treasurer shall correctly record the proceedings of all meet-
ings. He shall make out the order of the business for the chief, shall notify
all committees of their appointments, shall have custody of the recordsand
all papers of the council, which records and papers shall be open to inspec-
tion at any time, in his presence, by any member of the council desiring to
read them. He shall keep a correct list of all members of the council, shall
authenticate all accountsor orders of the council, and, in the absence of the
chief and second chief, shall call the meeting to order until achairman pro
tem is selected. He shall render awritten report at the annual meeting and
at the expiration of histerm of office the records and all papersin his pos-
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session shall be turned over to his successor. He shall issue notices of all
meetings and conduct all general correspondence, as directed by the
council. He shall receive all moneys of the council and keep an accurate
account of receipts and disbursements. (Bylaws, Articlel)

Where the constitution provides for the office of legal advisor or coun-
selor the following statement of the duties of such an officer found in the
constitution and bylaws of the Junior Yakimalndian Council may serveasa
useful model:

It shall be the duty of the councellor to have charge of the legal department
of the council.

It shall be the duty of the councellor to investigate all Indian prob-
lems which have been brought to the attention of the council and suggest
and advise proper action on the same.

It shall be the duty of the councellor to secure information relating to
laws or bills affecting Indian property rights and al other rights, and also
al cases decided or pending in Federal or State Courts, or any other
departments of the United States Government, affecting Indians or their
rights, and supply said information to the President or the Board of
Trustees of the council, and he shall have full charge of all legal actionson
any and all matters pertaining to the property rights and all other rights of
every kind of legal nature as may arise at any time. (Bylaws, Section 4)

An important official in the Pueblo of Laguna is the Mayordomo, a
local officer in charge of public labor on the irrigation ditches, public prop-
erty, and other community affairs. The duties of this office are thus set forth
in the constitution of the Laguna Pueblo Indians adopted in 1908:

It shall bethe duty of the Mayordomosto take charge, ook after, and direct
al work on ditches, dams, and roads. He shall have the power to appoint
someone to take care of the general stock while any public work is being
done under his supervision.

They shall make their reports to the officer in charge of their respec-
tive villages, which officer shall repeat such report to the court officers at
the next regular meeting. In case the village officer deemsit necessary for
the Mayordomo to report in person at the convening of the court officers,
he shall order him to do so provided he has a standing order from the Gov-
ernor giving him the power to do so. In this case it shall be the duty of the
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Mayordomo to obey the command, and if he should refuseit will be suffi-
cient causefor further action by the Governor.

In al work in which the Mayordomos have charge, all who come
under their jurisdiction are subject to their orders, and any willful disobe-
dience of his orders shall be sufficient reason for the Mayordomo to fine
the guilty party the usual fee for such disobedience. But if the person
affected has reason to believe that he is being treated unjustly, he shall
have the right to demand that the matter be brought before the court offi-
cersfor adjustment. All finesin such cases shall go to the Mayordomo who
made the charge.

It shall be hisduty to take charge of all loose stock he may find on for-
bidden lands of the Pueblo, put them in a corral, or otherwise take care of
them, and immediately notify the owner; also to take charge of any similar
stock turned over to him by other members of the Pueblo. He shall collect
the usual fee from the owner as a recompence for his services. In case the
stock has been turned over to him by another party, he shall have one-half
of the fee for his trouble, the other half going to the man who brought in
the stock.

All damagesto crops, etc., being determined according to the pueblo
law hereto attached. (Section 13)

The duties of councilmen generally do not require a detailed statement
since their duties areimplied by the statement of the powers of the council.
However, the following constitutional provisions on the duties of council-
men are worthy of note:

Regardless of personal opinion, it shall be the express and explicit duty of
the business council to carry out the wishes of the majority of thetribein all
cases. (Congtitution and Bylaws of the Hoopa Business Council, Article 2)
The Councilmen of either tribe shall not adopt any resolution or
attempt to enter into any agreement to its own advantage that be detrimental
to the interests of the other tribe, but shall at al time keep in mind the pro-
motion of the common welfare and harmony of both tribes asawhole. (Fort
Belknap Tribal Business Council, Constitution and Bylaws, Article 7)

Ordinarily the duties of special committees or boards will be estab-
lished by the council at the time of the creation of the committee or board. It
has been suggested, however, that a constitution may provide for certain
important standing committees or boards or commissions. In such event, it
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would be proper to set forth in the bylaws the duties of such special commit-
tees. Thefollowing constitutional provisions deserve study:

Section 1. The executive committee shall be composed of the mayor,
who shall be ex officio, its chairman, the secretary, the treasurer, and the
person in charge of the local work of the United States Bureau of Educa-
tion. The executive committee shall meet at least once a month. Meetings
may be called at any time either by the mayor or the local representative of
the United States Bureau of Education.

Section 2. It shall be the duty of the executive committee to makerec-
ommendations to the council regarding ways and means of bettering the
conditions of the community. The secretary shall keep arecord of the pro-
ceedings of the committee and shall report its recommendations to the
council.

Section 3. In the absence of amajority of the members of the council
from the reserve, the executive committee shall carry on the work of the
council and shall report itsactionsin full to the council at its next meeting:
provided That the executive committee shall have no power to levy taxes
or fines, or to repeal any ordinance passed by the council.

Section 4. The Council may add to the duties of the executive com-
mittee from timeto time.

Section 5. It shall be the duty of the auditing committee, elected as
providedinArticlelll, Section 7, of these rules and regulations, to audit all
claims against funds controlled by the council and to report upon the same
to the council at the next meeting of that body. This committee shall audit
the accounts of the treasurer and make areport on the same to the council
at the last meeting in December of each year, and at such other timesasthe
council shall direct.

Section 6. It shall be the duty of the public health committee, elected
asprovidedinArticlelll, Section 7, of those rules and regul ations, to assist
the secretary in collecting and preserving the vital statistics, to assist the
local representative of the United States Bureau of Education, whoisater-
ritorial health officer, in maintaining sanitary conditions throughout
Annette |slands Reserve and enforcing quarantine regul ations.

From a proposed constitution for the Fort Belknap Indian Community
now under consideration:
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Article XI. Duties of Commissioners of Lands

It shall bethe duty of the Commissionersof Landsto distribute and revoke
rightsand interestsin land, and to supervise the use, inheritance, and trans-
fer thereof, in accordance with the Charter, Constitution, and Ordinances
of the Fort Belknap Indian Community, and to maintain at all times accu-
rate records of land ownership and tenure.

Article XIl. Duties of Commissioners of Public \WWorks

The Commissioners of Public Works shall maintain, supervise, and con-
struct community buildings, roads, irrigation ditches, fences, and other
improvements as may be determined upon by the Council. It shall be the
duty of the Commissioners of Public Works to supervise al community
labor which the members of the Fort Belknap Indian Community may be
required to perform and to allot such labor in afair and equitable manner.

Article XI11. Duties of Commissioners of Elections

The Commissioners of Elections shall be charged with the duty of promul-
gating and enforcing regul ations concerning the time, place and manner of
voting; of counting votes, and of announcing the election results and
inducting new officers, provided, however, that such new officers shall be
inducted as soon as possible after election and in no event more than one
week after their election. The Commissioners of Elections shall supervise
all popular elections and other votes. The Commissioners of Elections
shall prescribe such oaths, ceremonials, and formalities as may seemjust.

Article XIV. Duties of Commissioners of Public Welfare

The Commission of Public Welfare shall watch over the health and happi-
ness of the members of the Fort Belknap Indian Community. It shall main-
tain adequate statistics of births, deaths, marriages, and divorces and
prescribe rules for the registration thereof. It shall supervise and regulate
all matters of health, charity, recreation, and education, cooperating with
such Federal or State agencies in those fields as may be available. It shall
fromtimeto timewith the approval of the Council make recommendations
to the Federal Government or to the State Government concerning the
needs and desires of the members of the Fort Belknap Indian Community.

From a statement prepared for the guidance of the Fort Peck Indians:
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(6) Proper and necessary permanent or standing committees shall be pro-
vided for by the constitution and shall be elected or appointed at the first
regular meeting of the general council, asfollows:

1. Executive Committee, which shall consist of three members whose
duty it shall beto transact all business for the tribe intervening regular
meetings of the general council and as otherwise defined by the
constitution and bylaws when approved.

2. Resolutions Committee, which shall consist of three members whose
duty it shall be to study conditions among the Indians; to investigate
complaints; to determine all matters necessary to be brought before
the general council; and to prepare resolutions or other documentsin
accordance therewith to be submitted with proper recommendations
for consideration. Action of the general council at any regular
meeting to be limited as far as possible to the disposition of the
resolutions and other matters so submitted. All matters of an
individual nature desired to be submitted to the general council shall
first be submitted with proper recommendations to the general council
for consideration.

3. Credentials Committee, which shall consist of three members whose
duty it shall be to pass upon the credentials and the seating of the
delegates. Credentials to be furnished each delegate by the respective
district councils and to be passed upon by the Credentials Committee
before participation may be permitted in the regular sessions of the
general council.

4. Legislative Committee, which shall consist of the president of the
general council as ex officio member and three members to be elected
in the regular manner by the general council, whose duty shall be to
represent the Indians of the Fort Peck Reservation in tribal matters
wherein it becomes necessary to deal direct with the governmental
authorities in the City of Washington or elsewhere. At the direction of
the general council and the approval of the proper authorities, one or
more members of the Legidative Committee so created may be
required or directed to travel wherever it may be deemed necessary
and to officially represent the Indians of the Fort Peck Reservation in
such amanner and to the extent that he or they be instructed..
Compensation and expenses to be paid in a manner to be determined
and from funds as may be hereafter provided.
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The subject of cooperation between officers of the tribe and employees
of the Indian Service deserves careful study. The bylaws of an organized
tribe should provide for the making of regular reports to the officers of the
tribe by designated employees of the Indian Service and for the fullest possi-
ble discussion of all departmental plans and programs with the officers of
the tribe or the people themselves. One method of securing proper coopera-
tion isto make certain officers of the Indian Service ex officio officers of the
tribe. Such officerswould have no votein tribal affairs but would be entitled
to participate in all discussion and might be required to render officia
reports or committee reports from timeto time.

Thefollowing statement of the relation of the superintendent to atribal
council is taken from the constitution and bylaws of the Hoopa Business
Council, approved 1933:

The superintendent shall assist the council in the promotion of ahigh stan-
dard of moralswithin thetribe.

He shall submit to them a statement of all funds obtained from the sale
of land, timber, right-of-ways, mining royalties, or any money that may have
accrued from any other sources pertaining to the rights of the tribe.

A copy of monthly disbursements shall be given to the council for
reference and consideration.

He shall see that all necessary literature for conducting of the busi-
ness council’s affairs are properly typed or mimeographed. (Article 17)

Under the legidative charter of the Eastern Band of Cherokee Indians
the superintendent of the reservation is made ex officio secretary of the
council:

Section 12. That all acts of council, resolutions, etc., shall be signed
by the chairman and the clerk, and countersigned by the chief, and certi-
fied to by the secretary, and that the agent appointed by the general govern-
ment to supervise the schools or affairs of the Eastern Band of Cherokee
Indians shall be, and is hereby made, ex officio, by virtue of his office, sec-
retary of this corporation, with the custody of the books and papers apper-
taining to the same in all respects; provided, however, that if such agent
failsto act the council may elect a secretary.

Therulesand regulations for the government of the Fort Bidwell Indian
Colony in California, adopted in 1933, provide that the agent in charge of
thereservation shall act astreasurer.
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It has already been noted that under the existing constitution of the Fort
Belknap Tribal Business Council the superintendent of the reservationisan
officio member of thetribal council.

Under an old constitution of the Neah Bay Village the heads of various
local governmental services were made ex officio chairmen of appropriate
committee of the Indian village council.

Special duties of judicial and legal officers are dealt with separately
under Section 20.



SECTION 16
BYLAWS: QUALIFICATIONS FOR OFFICE

Itisusual to include either in the constitution or in the bylaws a statement of
the quaifications of tribal officers. Such qualifications restrict those eligible
to hold tribal office by laying down specified requirements of age, degree of
Indian blood, residence, sex, and/or character. While the Indian Office will
interpose no objection to any reasonable qualifications, the value of consti-
tutional provisions or bylaws laying down such qualificationsis very ques-
tionable. Where those qualifications correspond to basic popular feelings
and beliefs they will control the popular choice of candidates, even if they
are not stated in the constitution or bylaws. On the other hand, if those qual-
ifications do not represent the permanent feelings and beliefs of the tribe,
their inclusion in awritten constitution or written bylawsis of doubtful pro-
priety. If it is thought best to adopt any such qualifications, the following
provisions may be considered.
From the proposed constitution of the Pima Community of Arizona:

Section 3. A person may be a member of the Community Council who
shall have attained the age of twenty-five years and who shall have resided
on the reservation for a continuous period of at least two years immedi-
ately preceding the date of said election, and who shall, when chosen, be
an inhabitant of the District in which he shall be chosen and who isafull-
blood Indian. And no person lacking these qualifications or any of them
may qualify. (Articlell)

From the constitution and bylaws of the Representative Council of the
Cheyenne River Sioux Indians, adopted in 1925:

Articlelll. Qualifications for Office
A personto beeligibleto election to any of the offices provided for in Arti-
cle Il hereof must be an allotted male member of the Cheyenne River
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Sioux Indians not less than thirty (30) nor more than sixty (60) years of
age, except in the case of the Secretary, to which position any allotted male
member of the Cheyenne River Sioux Indians, over the age of twenty-one
years, may beeligible.

From the constitution and bylaws of the Hoopa Business Council,

adopted in 1933:

Article 3. The business council shall be composed of seven enrolled mem-
bers of the Hoopa Tribe, bona fide residents of Humboldt County, Califor-
nia, and twenty-one years of age or over.

From the constitution and bylaws of the Klamath Business Committee,

adopted in 1929:

Article 16. Any member of thetribewhoisin the employ of the Indian Ser-
vice shall beineligible to membership in the business committee, but may
have avoice in the discussion of questions before the committee, as pro-
videdinArticle 6.

From a constitution adopted by the Menominee Indians in 1904, but

never approved:

Section 16. No member of the Business Committee shall, during the time
for which he was elected, be appointed to any other office under the
authority of the Menominee Tribe of Indians which shall have been cre-
ated, or the emoluments whereof shall have been increased, during such
time; and no person holding any office under the United States shall be a
member of the Business Committee during his continuancein office, after
the election in the year of 1906.

From the amended Constitution of the Eastern Band of Cherokee Indi-

ans, adopted in 1875:

Articlelll

Section 1. No person shall ever be eligible to any office or appointment of
honor, profit, or trust who shall have aided or abetted, counseled or encour-
aged any person or persons guilty of defrauding the Eastern Band of the
Cherokees, or who may hereafter aid or abet, counsel or encourage any pre-
tended agents or attorneysin defrauding the Eastern Band of Cherokees.
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Thefollowing provisions, concerning the qualificationsfor the position
of secretary, are taken from the proposed constitution of the Quechan (Fort
Yuma) Tribal Council:

(1) Inorder toinsurethe greatest measure of competency and efficiency it
shall bethefirst duty of the Tribal Council, after having elected aPres-
ident and a Vice-President, to give careful and impartial consideration
to the selection and appointment of a Tribal Secretary who shall also
serve as ex officio Secretary to the Quechan Tribal Council.

(2) Such selection and appointment shall be made upon the basis of the
candidate's qualifications, firstly; asto character, past record, and rep-
utation; secondly, as to the candidate’s ability to properly keep the
records and minutes of the Council; thirdly, as to the candidate's abil -
ity to properly understand the English language, and to properly and
adequately interpret same into the Quechan language, in order that
those members of the tribe who are unable to properly understand the
English language shall, at all times, receive a true and accurate inter-
pretation of the substance of all tribal records, contracts, or agree-
ments and the proceedings of the Tribal Council. (Article 8)



SECTION 17

BYLAWS: OATHS OF OFFICE, INSIGNIA,
AND CEREMONIALS

The induction or inauguration of tribal chiefs, headmen, or other officers
was in early days a matter of greater importance. Public ceremonies made
the occasion auspicious, impressed upon the minds of the people the picture
of their own leaders, and impressed upon the minds of these leadersavision
of their new responsihilities. Speeches were made by the older men or
women of the tribe to instruct the new leaders in their powers and duties.
Insignia of office symbolized these new powers and duties.

It was natural under these circumstances for the officers of the tribe to
taketheir work seriously. Many of the great Indian chiefswhose names have
come down to us gave, without stint, of their time, their wealth, and, when
necessary, their blood for the service of their people. Positions of leadership
in the tribe were not regarded either as an opportunity for selfish exploita-
tion of the tribe or as aregular job to be performed for wages. Tribal office
was recognized as a difficult task and heavy responsibility which no honor-
able man could refuse to assume when requested to do so.

Many of the traditions and ceremonies which gave importance to posi-
tions of tribal leadership were wiped out in the attempt of the Indian Office
to “civilize” the Indian. In many tribes today the election of tribal officers
has ceased to be amatter of any importance. Few people attend atribal elec-
tion. Since no great honor is attached to the holding of office, many of the
officers will attend council meetings only rarely, unless a large per diem
salary is provided.

Of course, thissituationislikely to change when the council isrestored to
a position of power, but power is dangerous unless it is accompanied by a
sense of responsibility. It isimportant that the Indians who seek to reestablish
local self-government shall not only select the best possible individuals for
tribal office, but shall impress deeply upon the minds of these individuasthe
responsibilities. It isimportant that by the proper use of oathsand ceremonials
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the obligations and the honor of public office should be made clear to the peo-
pleand their chosen leaders. It isimportant when an el ection is completed that
officersof thetribe shall recognizetheir responsibilitiesto thetribe asawhole,
including those members of the tribe who have voted against them. It is
important that the Indians givetheir best thought to devising ways of eliminat-
ing the spirit of selfishnessand narrow partisanship which has disgraced some
Indian tribal councils.

The following provisions from the Great Binding Law (Gayanashak-
gowah) of the Iroquois Confederacy point to aceremony of induction which
cannot be adopted in detail by other tribes but which embodies a spirit that
may be invoked, perhapsin other ways:

28. When acandidate Lord isto beinstalled he shall furnish four strings of
shells (or wampum) one span in length bound together at one end. Such
will constitute the evidence of his pledge to the Confederate Lords that he
will live according to the constitution of the Great Peace and exercise jus-
ticeinal affairs.

When the pledge is furnished the Speaker of the Council must hold
the shell strings in his hand and address the opposite side of the Council
Fire, and he shall commence his address saying: “Now behold him. He has
now become a Confederate Lord. See how splendid he looks.” An address
may then follow. At the end of it he shall send the bunch of shell stringsto
the opposite side and they shall be received as evidence of the pledge.
Then shall the opposite side say:

“We now do crown you with the sacred emblem of the deer’s antlers,
the emblem of your Lordship.You shall now become amentor of the peo-
ple of the Five Nations. The thickness of your skin shall be seven spans—
whichisto say that you shall be proof against anger, offensive actions, and
criticism. Your heart shall befilled with peace and goodwill and your mind
filled with a yearning for the welfare of the people of the Confederacy.
With endless patience you shall carry out your duty and your firmness
shall be tempered with tenderness for your people. Neither anger nor fury
shall find lodgement in your mind, and all your words and actions shall be
marked with calm deliberation. In all of your deliberationsin the Confed-
erate Council, in your efforts at law making, in al your official acts, self-
interest shall be cast into oblivion. Cast not over your shoulder behind you
the warnings of the nephews and nieces should they chide you for any
error or wrong you may do, but return to the way of the Great Law whichis
just and right. Look and listen for the welfare of the whole people and have
alwaysin view not only the present but also the coming generations, even
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those whose faces are yet beneath the surface of the ground—the unborn

of the future Nation.”
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The proposed consgtitution of the Pima Community of Arizona pre-

scribes the following oath for the president of the community:

| do solemnly swear [or affirm] that | will faithfully execute the office of
President of the PIMA COMMUNITY OF ARIZONA; and that | will, to
the best of my ability, preserve, protect, and defend the Constitution of the
United States and the Constitution of the PIMA COMMUNITY OF ARI-

ZONA. (Articlelll, Section 2)

Oaths of office have been prescribed in many Indian tribal constitu-
tions. The amended constitution of the Eastern Band of Cherokee Indians,

adopted in 1875, contains the following provision for oaths of office:

Section 2. Each member of the annual council, before he takes his seat to
transact any business of the council, shall take the following oath (or affir-

mation):

“1, A. B., do solemnly swear [or affirm] that | have not obtained my
election or appointment as a member of this council by bribery or any
undue or unlawful means or duress or fraud, used by myself or others, by
my desire or approbation for that purpose; that | consider myself constitu-
tionally qualified asamember of this council, and that on all questions and
measures which may come before me | will give my vote and so conduct
myself asin my judgment shall appear most conducive to the interest and
prosperity of the Eastern Band of the Cherokee Indians, and that | will bear
true faith and allegiance to the same, and to the utmost of my ability and
power observe, conform to, support, and defend the constitution thereof.”

The following oath is contained in the constitution and bylaws of the

Klamath Business Committee, adopted in 1929:

“I, , do solemnly swear [or affirm] that | will support and
defend the Constitution of the United States against all enemies and faith-
fully and impartially carry out the duties of my office to the best of my
ability, and will cooperate with the Superintendent in charge of the reser-
vation in all proper efforts to promote and protect the best interests of the
Indians of the Klamath Reservation and to assist them in every way toward

better citizenship and progress.”
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The constitution of the Cherokee Nation, adopted in 1839, and the com-
piled laws adopted thereunder (addition of 1892), contain the following spe-
cific oathsfor varioustribal offices:

Oath of Principal Chief

“1 do solemnly swear [or affirm] that | will faithfully execute the duties of
Principal Chief of the Cherokee Nation and will, to the best of my ability,
preserve, protect, and defend the Constitution of the Cherokee Nation.”
(Compiled Laws of 1892, Article IV, Section 7)

Oath of Council Members
“1,A. B., do solemnly swear [or affirm, asthe case may be] that | have not
obtained my election by bribery, threats, or any undue or unlawful means,
used by myself or others, by my desire and approbation for that purpose;
that | consider myself constitutionally qualified as a member of the
and that on all questions and measures which may come
before me, | will so give my vote, and so conduct myself, asin my judg-
ment shall appear most conducive to the interest and prosperity of the
Nation, and that | will bear true faith and allegiance to the same, and to the
utmost of my ability and power, observe, conform to, support and defend
the Constitution thereof.” (Articlelll, Section 12)

Oath of Treasurer

“l, , do solemnly swear [or affirm] that | will faithfully
and to the best of my ability, perform the duties of Treasurer of the Chero-
kee Nation; that | will carefully preserve al books, records, papers, mon-
eys, and other property coming into my custody by virtue of the office; that
I will disburse the public moneys in conformity with the express provi-
sions of the law, and without fear, favor, or partiality to anyone; that | will
not lend, with or without interest, or otherwise use any of the public mon-
eys or other property, for any use whatsoever not authorized by law; that |
will be accountable to the Cherokee Nation for the acts of all subordinates
appointed by me and serving in my office under me; that | will make true
and correct reports of the condition of the Treasury whenever by law
required so to do; and that | will turn over or account for to my successor in
office or any person lawfully authorized to receive the same, all moneys,
securities, records, papers, furniture, and other property of the Cherokee
Nation that may be or may have comeinto my possession as Treasurer. SO
help me God.” (Articlell, Section 33)
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Oath of Auditor

“I, , asAuditor, do solemnly swear [or affirm] that | will
make and keep a correct registry of al certificates of national indebted-
ness, authorized by law to be registered; that | will faithfully and impar-
tially register the same to the persons owning or presenting them, as
required of me by law to do; and that | will, to the best of my skill and abil-
ity, perform all the duties required of me by law. So help me God.” (Article
111, Section 54)

Oath of Sheriff

“1, A.B., having been elected to the office of Sheriff of district, do
solemnly swear that | will well and truly execute the duties of my said
office as defined and required of me by law, and my bond to execute,
according to the best of my skill and understanding, without fear or partial-
ity. So helpme God.” (Article1V, Section 61)

Oath of District Clerk

“1 do solemnly swear [or affirm] that | will carefully file and preserve al
books, papers, and documents that may come to my possession or be
placed in my charge, by virtue of my office, and the same with the furni-
ture and things belonging to the office, safely transmit unimpaired to my
successor in office, upon notice from him of hisreadinessto receive them,
that | will true record make of all matters and things required of me by law
or the court to record, and that | will faithfully and truly execute all other
duties which may devolve upon me to perform by virtue of my office,
without favor, affection or partiality, and to the best of my ability. So help
me God.” (ArticleV, Section 75)

Oath of Solicitor
“You do solemnly swear, that as Solicitor or Prosecuting Attorney, for and
in behalf of the Cherokee Nation, you will, to the best of your skill and
ability, faithfully conduct all examinations of crimes committed, or person
charged, and prosecute all personsindicted in pursuance of authority given
you by law, without fear, favor, partiality, or malice, within the district of
, during your continuance in office, and that you will
not take or receive any remuneration of any person charged with any crim-
inal offense within said district, or from any one elsein behalf of such per-
son, but be faithful to the Cherokee Nation in all prosecutions, and in the
performance of al other dutiesrequired of aSolicitor to perform by law, to
the best of your ability. So help you God.” (Article V1, Section 91)
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If it is thought that these oaths should not be set forth in detail in the
constitution or bylaws, the constitution or bylaws might simply provide that
commissioners of elections or other designated officials should prescribe
such oaths, ceremonials and formalities of induction or inauguration asthey
might judge proper.

Insignia of office may be as important as oaths in creating the proper
atmosphere of dignity and public responsibility in the performance of public
acts. The bylaws of atribe might well provide for atribal seal and for seals
of specific offices to be used in the execution of official documents. Badges
or other symbols of office might likewise be provided for.

In the pueblos of New Mexico the canes given by the Spanish and Mex-
ican governments and by President Lincoln are impressive insignia of the
office of governor. It is possible that other tribes will wish to secure similar
permanent insigniafor their highest offices.



SECTION 18
BYLAWS: SALARIESOF OFFICIALS

The question of whether any salaries ought to be paid to tribal officials can-
not receive a single answer for al reservations. In some tribes the tradition
of serviceis so strong that payment of official salarieswould be regarded as
unnecessary and degrading. In other tribes it would be impossible to obtain
the service of capableleaderswithout offering substantial payments. In each
case the question must be considered of how much time the servicein ques-
tion will consume. The necessity and available means of travel on any reser-
vation must be considered. Actual expenses of travel and losses through the
interruption of paid work may be held to require compensation even if no
regular salariesare paid. The constitution and bylaws of the Hoopa Business
Council contain the following compromise provisions:

Article 15. The office of business councilmen shall be strictly honorary
and without compensation, except when valuable or meritorious services
are registered by any member of the business council in the discharge of
his duties, in which case claim may be made for compensation.

A similar provisionisfound in Article 15 of the constitution and bylaws of
the Yankton Sioux Tribal Business and Claims Committee.

Where a schedule of salariesisto be fixed, the amount of such salaries
should be based upon a consideration of the tribal funds available, upon the
amount of labor that will be required by official duties, and upon the prevail-
ing rate of wagesin the locality for labor of equal difficulty. The schedule of
official salaries now paid varies considerably from reservation to reserva-
tion. Salaries to tribal councilmen are usually paid upon a per diem basis.
The following figures are reported from various reservations (these figures
being in addition to compensation for traveling expenses):
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$2.00aday Cheyenne River; Eastern Band of Cherokee
$2.50aday Menominee

$3.00aday Fort Peck; Fort Hall

$4.00aday Mescaero

$5.00aday Klamath; Sac and Fox

$7.00aday Navajo

Specia annual salaries are usually paid to officers whose work contin-
ues day after day through the year. The following typical salaries are noted:

Annette |slands Reserve: Secretary, $10 per annum; Treasurer, $10 per
annum

L aguna Pueblo: Governor, $50 per annum; other officials, $35 per annum.

Rosebud: Secretary, $100 per annum

Eastern Band of Cherokee: Principal Chief, $250 per annum; Assistant
Chief, $125 per annum

Osage: Principal Chief, $900 per annum; Assistant Chief, $750 per
annum; Councilmen, $500 per annum.

Choctaw: Chief, $2,000 per annum; Mining Trustee, $4,000 per annum;
National Attorney, $5,000 per annum.

These salaries are paid out of tribal funds, either funds held by the
United States or funds held directly by the tribe. In some cases special leg-
isative authority for such payments has been obtained. The following
sources of fundsfor salaries are noted astypical:

Fort Peck: Proceeds of labor of Fort Peck Indians of Montana (councils
and delegations), Act of June 30, 1932

Sac and Fox: Proceeds of labor of Sac and Fox Indians of Oklahoma;
rental and oil production from tribal lands.

Fort Totten: Superintendent reports, “ At times compensation has been
paid on day rate from ‘ Support of Indians and Administration of
Indian Property’ or from ‘Indian Money Proceeds of Labor (Tribal)’ or
other appropriate funds such as Roads.”

Cheyenne River: Cheyenne River Reservation three percent fund support

Mescalero: Indian moneys, proceeds of labor Mescalero Agency

Fort Hall: Fort Hall irrigation four percent fund

Laguna Pueblo: Funds derived from assessments upon members of
pueblo by tribal council



SECTION 19
BYLAWS: PROCEDURE OF GOVERNING BODY

The governing body of an organized tribe, whether it is known as a tribal
council or senate, or by any other name, will have work of great importance
todo; and it isnecessary that its procedure should be both efficient and dem-
ocratic. In order to work efficiently, the council must meet regularly and
promptly and proceed to the consideration of important problems without
disorder or obstruction. In order to secure the loyalty of the council to the
best interests of the people, it is necessary that the action of the council be
deliberate, public, and based upon the widest knowledge of the wishes of the
people and fullest understanding of their conditions.

The manner in which atribal council isto work in order to secure these
objectives offersavery important problem in the drafting of tribal bylaws.

Modern “parliamentary” rules of procedure will prove useful in certain
tribes but entirely unworkable or undesirablein other tribes. Other modes of
procedure may be suggested by the native political customs of the various
tribes. Whatever system of procedure is thought best should be described
briefly and clearly in the bylaws of thetribe.

In thefirst place, the bylaws of any tribe should fix a date and place for
regular meetings of thetribal council and also for meetings of the entiretribe
on those reservations where such meetings are possible. It is expected that
each organized tribe will have aregular town hall or community house of its
own for meetings and tribal business, or else will have the right to use
agency or school buildings at regular times or whenever necessary.

The frequency of council meetings will depend upon the amount of
work to be accomplished and upon the difficulties of travel at certain sea-
sons. Existing tribal councils or business committees recognized by the
Indian Office usually meet two, four, or six times a year, but then these
organizations have, for the most part, little work to do and little power.
Under a system of self-government, more frequent meetings will probably

103



104 ON THE DRAFTING OF TRIBAL CONSTITUTIONS

be necessary. Thus, a number of actual and proposed constitutions include
provision for regular monthly meetings.

The constitution of the Laguna Pueblo Indians, adopted in 1908, pro-
vides:

Section 5. Unless otherwise ordered by the Governor, al meetings
shall convene from 9 am. to 12 m. and from 1 p.m. to 4 or 5 p.m., as
ordered by the Governor.

Regular meetings of the court officers shall be held monthly on the
last Saturday of each month.

* * * *x %

Section 8. It shall be the duty of the Governor to see that all business
on hand or coming up within any month be disposed of if possible before
the beginning of the next month.

The Rulesand Regulationsfor Annette | lands Reserve, Alaska, provide:

Section 7. The council shall have regular monthly meetings, except
during any period of the year when it would prove a hardship on the mem-
bers of the council to leave their personal labors in order to attend such
meetings. At such times the executive committee, provided for by Article
V, Section 1, of these rules and regulations, shall carry on the work of the
council and reports its action at the first regular meeting of the council
thereafter. (Articlel)

In addition to providing for regular meetings, the bylaws should specify
the procedure for calling special meetings in emergencies. The following
provision isfound in a constitution recently submitted by the Indians of the
San Carlos Reservation:

Section 3. Special Meetings
The chairman of the Council shall call a special meeting of the Council
upon the request of two or more other Councilmen, upon request of aDis-
trict, if at least one-third of itsvoting membersrequest it, also upon request
of the Superintendent; and the Superintendent shall in every case be served
notice of such special meeting.

A genera meeting of the Tribe shall be called upon request of fifty-
one (51) per cent of the qualified voters of a district, served upon the
Superintendent, also upon request of the Superintendent. (Article V)
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Some provision should be made as to the number of personsrequired to
attend council meetingsin order to make the transaction of business lawful.
Usually, itis provided that unless amagjority of the members are present, no
business may be transacted.

Thus, the charter of the Eastern Band of Cherokee Indians, issued by
the legislature of North Carolinain 1897, provides:

Section 10. That there shall be an annual or grand council held on the
first Monday in October of each and every year, and in cases of emergency
the principal chief can call a specia council, but no business can be trans-
acted in either annual or special council unless a quorum of the members
shall be present which shall consist of amajority of the members of coun-
cil elected at the last preceding elections.

If it is deemed necessary to compel the attendance of council members
at meetings through the levying of fines, the following provisions taken
from the constitution of the Laguna Pueblo Indians might be adopted:

Section 9. All court officers shall be required to be present at each reg-
ular monthly meeting, and each special meeting when called by the Gover-
nor, unlessit should be absolutely impossible for him to be there; in which
case he shall send a substitute and notify the Governor of his inability to
attend, giving hisreasonstherefore. The Governor will then refer the mat-
ter to the court, and if in the opinion of the court, hisreasons are justifiable
he shall be excused; otherwise, he shall be subject to the usual fine of being
absent without the proper reasons. (Constitution)

Section 10. That in any case where acourt officer isabsent from areg-
ular meeting, or a special meeting when properly notified, and his reasons
therefore are not considered justifiable in the opinion of the court, he shall
be fined the usual fee of 50 centsfor each absence. (Bylaws)

The question may arise whether council meetings should be closed or
open to the public and, if open at all, whether the public permitted to attend
should be limited to members of the tribe and Indian Service employees.

The Rules and Regulations for Annette Islands Reserve permit the
attendance of all outsiders, but make the right of outsidersto speak depend-
ent upon the wishes of the council:

Section 8. All regular meetings of the council shall be open to the
public, but no one not having a seat on the council shall be permitted to
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discuss matters before the council, except by permission or upon the invi-
tation of the council. (Articlell)

The proposed bylaws of the Quechan (Fort Yuma) Tribal Council pro-
vide that meetings of the council shall be open to all members of the tribe,
but further provide for executive ons, asfollows:

The Council may, upon motion duly passed, go into executive session. At
such executive session al persons not directly concerned with the matter
under discussion shall be excluded from the Council Chambers and any
such person whose presence shall be required before the committee shall
be designated by the President and no other person shall be allowed to be
present other than the members of the Council and the Secretary.

A proposed constitution drafted by Indians of the San Carlos Reserva-
tion providesthat all the meetings of the council “shall be public to the Indi-
ans and the government representative and may be attended by guests
welcome to the Council.” (Article 1V, Section 2) The constitution of the
Chickasaw Nation provides simply that “ The business of both Houses shall
be transacted with open doors.” (ArticlelV, Section 13)

The bylaws of the Junior Chippewa Association of the White Earth
Reservation contain the following provision permitting any member of the
association to speak at council meetings:

VII. Any enrolled member of the association is privileged to speak at regu-
lar and special meetings. Thisis especially urged upon all the membersin
order to draw out more deliberation and advance moreideas so asto come
to better conclusions.

The question of attendance by nonmembers of the council at council
meetingsis only part of the much broader question: How may nonmembers
of the governing council assist in thework of government?

Under the traditional forms of government in the United States, it is
almost impossible for anyone to play an active responsible part in govern-
ment unless heisaregularly elected or appointed official. Those on the out-
side can only criticize or “lobby.”

The practice of many Indian tribes in the past was very different. Any
member of the tribe was free to come before the council of chiefs or head-
men to put forward some plan that he considered to be for the benefit of the
tribe. If the members of the council thought the plan worth trying, they
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would generally authorize the one who suggested it to organize a group,
either of members of the council or of other people, in order to carry out the
proposed enterprise. While carrying out this enterprise, the person who
organized it might be considered a temporary member of the council. If the
matter finally turned out successfully, the person who had organized the
enterprise might be given a permanent place on the council as a chief or
headman.

Leadership, then, was not an exclusive monopoly of the elected or
hereditary officers of the tribe. Anyone who wanted to assume leadership in
some specia project, whether in ahunting expedition, a building program, a
war party, asocia entertainment, or an irrigation project, might do so with
the blessing of the council, provided only he could convince a sufficient
number of his relatives and fellow tribesmen to cooperate with him in the
venture. True, hereceived no salary for histribal service, but he was paid by
the respect of his fellow tribesmen. He was recognized as a leader of his
people just as if he had obtained some title through a regular election or
through inheritance.

In this way, anyone who was able to think out worthwhile projects for
the benefit of the tribe could come before the recognized |leaders of the peo-
ple and receive their cooperation. Under these circumstances, the lot of the
“agitator” was hard. If he had any constructive plans to suggest, people
expected him to go before the council and expected the council to receive
his suggestions sympathetically and help him to work out those suggestions.
If, with the cooperation of the council, he could not make his plans work,
then anybody could see that they were not worthwhile. If, on the other hand,
acritic of existing policies made no attempt to work out his own new ideas,
then people would realize that he was probably motivated by jealously
rather than by the desire to render serviceto histribe.

Thisform of procedure was, on thewhole, very successful in securing a
large measure of harmony within each Indian tribe. It required a great
amount of tolerance and patience on the part of thetribal leaders, but it oper-
ated to reduce factionalism and to bring into the active service of the tribe
many energetic individuals who, under modern forms of government, could
only engage in destructive criticism.

Only recently, in the United States, the basic principles of this ancient
Indian custom have been rediscovered and introduced into the structure of
the federal government. In the last few years, many individuals who have
criticized governmental policies have been appointed to special advisory
committees, boards, code authorities, etc., and given the opportunity to try
to put into practice the policies they advocated. Thishasresulted not only in
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introducing new ideas into governmental services, but also in diminishing
the sources of purely negative criticism.

In order to establish or reestablish a procedure of this sort in tribal gov-
ernment, the bylaws of the tribe should provide that all who have mattersto
present that are not merely of apersonal nature may appear before the coun-
cil and receive apublic hearing. The bylaws should further provide that non-
members of the council may be appointed to committees or given special
offices by vote of the council. As chairmen of special committees, individu-
alswith constructive ideas for the benefit of the tribe could be authorized to
work on their own initiative, but under the general supervision and authority
of thetribal council.

A very important matter in the efficient conduct of the business of the
tribal council is the maintenance of orderly procedure. Orderly procedure
does not necessarily require an elaborate system of parliamentary rules of
order. The constitution of the Laguna Pueblo Indians, for instance, deals
with the matter of procedure very simply, in the following language:

Section 6. The Governor being in full charge of all meetings, it shall
behisduty to seethat perfect order ispreserved in every respect. Inthedis-
cussion of al business but one person shall be allowed to speak at atime.
When anyone wishesto speak he shall first ask permission of the Governor
to do so before proceeding.

Where a detailed set of rules of order is desired, the bylaws of the Fort
Belknap Tribal Business Council, adopted in 1921, may serve as a useful
model:

Thefollowing shall be the order of business which shall be subject to tem-
porary change at any meeting by amajority vote:

1. Call to order

2. Roll call

. Reading, correction, and adoption of the minutes of the previous
meeting

. Unfinished business

. Report of committees

New business

. Adjournment

w
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The meeting shall be called to order as soon asit appears that a quorum s
present.

If a Councilman, while speaking, be called to order he shall, at the
request of the chair, take his seat until the question or order is decided.

Should two or more Councilmen rise to speak at the same time, the
chair shall decidewho isentitled to the floor.

No Councilman shall interrupt another in hisremarks except to call to
apoint or order.

A Councilman shall not speak twice upon a question until all who
wish to speak shall have had an opportunity to do so.

Speeches shall be limited to ten minutes, but this time may be
extended by majority vote of the Council.

A motion shall be open for discussion only after it has been seconded
and stated from the chair.

At the request of five members, the mover of a motion shall be
required to reduceit to writing.

When aquestion is pending before the Council, no motion shall bein
order except; to adjourn, to refer, for the previous question, to postpone
indefinitely, to postpone for a certain time, to amend, which motions shall
have precedence in the order mentioned.

Motionsto lay on thetable shall not be debatabl e except aslimited by
Robert’s Rules of Order.

A motion to reconsider shall be entertained only when made by a
Councilman who voted in the majority, and in order to carry shall receivea
majority vote.

The reports of Committees shall be subject to amendments and sub-
stitutes from the floor of the Council as are other motions and resolutions.

No motion or resolution shall be voted upon until the mover or intro-
ducer has had a chance to speak if he so desires.

When arollcall vote has been taken, and al the Councilmen present
have had the opportunity to record their votes, the ballot shall be declared
closed.

When arollcall ballot has been ordered, no adjournment shall take
place until the result has been announced.

Robert’s Rules of Order shall bethe guide on all matters not provided
herein.

In choosing between such a set of rules as that given above and a sim-
pler or more flexible form of procedure, two things should be bornein mind.
In the first place, technical rules of order may offer an unfair advantage to
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those members of the tribal council who are learned in tricks of parliamen-
tary procedure. The older Indiansin certain tribal councilswould be put at a
serious disadvantage by the adoption of modern parliamentary rules of
order. Where all the Indians likely to be elected to tribal office are equally
familiar with the recognized parliamentary rules of order, this objection
doesnot arise.

There is a second, and perhaps more serious, objection to the rules of
order used in modern legislatures and other organizations. These rules of
order are based fundamentally on the principle of “majority right.” Theindi-
vidual who stands alone may not speak unless another person seconds his
motion. His motion may be ruled out of order. Discussion on a motion may
be closed before certain individuals have had an opportunity to speak. In
those and other ways, amember of the council may find himself deprived of
the right to speak on important questions, though, of course, he cannot be
deprived of theright to vote.

Such a system of mgjority rule may be appropriate enough where peo-
ple are accustomed to submitting to the decisions of majorities. But where
thereisno firmly established tradition of majority rule, it would seem much
better to permit every man to have his say on every question, even though
hisfellow council members may consider hisremarksboring or out of order,
and to strive in all cases to reach unanimous agreement instead of ending
discussion when amajority agreement is reached.

Thisisamuch slower way of reaching decisionsthan the way of major-
ity rule. Inalarge council or public assembly it may be quiteimpossible; but
in a council of reasonable size, where there are no irreconcilable factions,
the method of procedure by unanimous consent offers certain substantial
advantages. For one thing, it tends to reduce personal animosities and jeal-
ousies within the council, which are likely to arise when any member feels
that the majority is disregarding him. Also, it greatly simplifies the problem
of law enforcement by avoiding a situation in which elected leaders of the
people have declared their opposition to particular laws. Unanimity and har-
mony in the council offer a good example to the rest of the tribe. Finally,
unanimous consent is likely to produce workable compromises in cases
where majority decisionswould be harsh and unworkable.

Experience with the jury system, where unanimous agreement is
required for a verdict, shows that it is possible to reach unanimous agree-
ment in a group of twelve men upon almost any question, even questions of
great complexity; but this same experience shows that it will often take a
long time to reach such agreement. The question for any tribe to decide is
whether it isworthwhile to try to secure unanimous agreement in decisions
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of the tribal council in view of the increased time which will be required to
convince minorities or to reach generally acceptable compromises.

One answer to this problem is suggested by the following provision in
the Constitution of the Standing Rock Business Council, adopted in 1914,
requiring that certain important decisions must be reached by unanimous
agreement, while allowing majority rule on other lessimportant questions:

\oting. All decisions (minor) shall be by rising majority vote. All impor-
tant decisions, Treaties, Adoptions and Resolutions to the Secretary of the
Interior shall be by unanimous votein writing.

If there is doubt as to whether unanimous agreement can be reached in
all cases, and it isfelt that at least a serious attempt should aways be made
to secure such unanimous consent, a provision like the following might be
adopted:

The members of the Council shall attempt to
reach a unanimous agreement on all questions involving the passage of
resolutions or ordinances, the approval of contracts, or the making of rec-
ommendations to the United States Government. If unanimous agreement
cannot be reached when the matter isfirst presented, the question shall be
put over until the next day that the council shall be in session, at which
time decision by magjority vote shall control.

Another way of inducing unanimous agreement without making it an
absolute requirement would be to provide that any member of the council
(or else any two members of the council) should have the privilege to post-
pone any question for a period, say, of one month, or perhapsto require that
any decision be put to a referendum of the tribe. In order to prevent undue
use of this privilege for purposes of obstruction, the bylaws might provide
that no member should call for more than one postponement or referendum
(or possibly two or three) within a period, say, of one year. Under such a
rule, the majority would always be anxious to win over the minority, or to
reach amutually satisfactory compromise, in order to avoid the trouble and
delay involved in a postponement of voting or in the holding of a popular
referendum.

Of course, these methods of encouraging unanimous agreement neces-
sarily slow up the procedure of the council and may prove quite impractica-
blein avery large tribal council, or even in a small council that is torn by
bitter factional disputes. Likewise, these methods may prove undesirable
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where individual members of the council are likely to oppose measures not
because of honest beliefs, which may aways be changed by argument, but
because they have been bribed to do so. Finally, those methods may be quite
unnecessary in communities which are accustomed to mgjority rule and
minority obedience.

There are certain minor details of council procedure which should be
specified in the bylaws of thetribe in order to ensure uniformity of practice.

Thus, the bylaws should determine whether or not members of the
council may vote on mattersin which they have aspecial personal interest or
inwhich members of their household have such an interest.

Likewise, the bylaws should provide for the election by the council or
the appointment by its presiding officer of a sergeant at arms to maintain
order, if such an office is deemed necessary.

The bylaws should also specify the form of ordinances and resolutions.
A suitable provision on this point would be

All ordinances and resolutions adopted by the council shall contain the
enacting clause, “Be it enacted by the Council of the

Tribe:” or “Beit resolved by the Council of the Tribe”
and shall bear the Seal of the Tribe.

Likewise, the bylaws should provide for the manner of published ordi-
nances, for instance, by posting copiesin designated places or by announc-
ing such ordinances at public meetings. In this connection it will be noted
that the procedure of reporting acts of the council at local district meetingsis
discussed under Section 6 of the memorandum.

Finally, the bylaws might contain a provision permitting public examina-
tion of al tribal records by members of the tribe or representatives of the
United States Government and might specify the times and places at which
such examination could be made. At the sametime, provision should be made
for transmitting copies of the minutes of council meetings to the Commis-
sioner of Indian Affairs. These matters might be dealt with in aspecia section
of the bylaws or else included in those sections dealing with the duties of the
secretary and the treasurer. (See Section 15 of this memorandum.)



SECTION 20
BYLAWS: JUDICIAL CODE

The simplest method of administering justice is through the general repre-
sentative body of the tribe. Aswas noted in the discussion under Section 7,
the same body that passes laws may be given authority to enforce them and
to punish offenders.

Such a provision is included in the constitution of the Laguna Pueblo
Indians, Section 3, as quoted in Section 7 of this memorandum. A similar
arrangement is established by the Rules and Regulationsfor Annette |slands
Reserve, which provide:

Section 4. By the vote of a majority of its membership, the council
shall have power to impose upon any violator of an ordinance passed by
the council such afine as may be deemed just, not exceeding ten dollars
($10) for each offense.

In each case, before the council proceeds to vote thereon, the person
accused of such violation shall be given opportunity to appear before the
council and make any statement that he or she may wish to make.

The secretary shall, within three days after such a fine has been
imposed by the council, hand to the person upon whom the fine has been
imposed written notification thereof, countersigned by the mayor or by the
acting mayor, setting forth the amount of the fine and the reasonsfor which
it has been imposed.

Fines thus imposed shall be collected by the secretary and by him
deposited with the treasurer, to be expended at the direction of the council
as other funds are expended.

Whenever a fine which has been thus imposed remains unpaid for a
period of four weeks, from and including the day upon which notification
thereof wasreceived by the delinquent, the council, by the vote of amajor-
ity of its membership, may, in lieu of the payment of the fine, require the
delinquent to labor not more than ten (10) days on the streets or other
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public works of the reserve. The expenses in connection with such sen-
tence shall be paid from funds under the control of the council. (Articlelll)

Judicial administration through the general representative body or its
executive committee is well-established practice with the Eastern Band of
Cherokee Indians, with the Quinaielt Indians, and probably with other tribes
as well. On none of the reservations where this simple method of adminis-
tering justice has been in practice has any serious objection been offered
against this procedure.

There are, of course, many reservationswhere such asystem of judicial
administration would be quite unworkable because the administration of
justice would take up too much of the time of the council and leave insuffi-
cient timefor the consideration of other problems. Where such isthe case, or
where for any other reason it is desired to have specia officials designated
as judges to handle judicial matters, it will be necessary to set forth in the
congtitution and bylaws how these judges are to be chosen and how they
may be removed, what their powers are to be, and what forms of procedure
they must follow.

On somereservationsit may be thought desirableto have ajudicial sys-
tem corresponding as closely as possible to that of the state in which the
reservation is located. Under such circumstances, those who are entrusted
with the drafting of thetribal bylaws should make a careful study of the state
laws governing the procedure of county or district courts and justices of the
peace. If possible, they should attend sessions of these courts and make
inquiries of the court officialsin order to find out exactly what procedureis
followed and the reasons therefore. The assistance of alocal lawyer in this
study might be very useful. On the basis of such astudy, using the state laws
asamodel, those who are drafting the bylaws may attempt to draw up ajudi-
cial codewhichissimilar to that of the surrounding white community and at
the same time intelligible to the Indians concerned and applicable to their
circumstances.

It will be noted that the Law and Order Regulations recently prepared
by the Interior Department will not apply to any reservation which votesto
adopt a constitution that provides for tribal courts. Any tribe that adopts a
congtitution which is approved by the Secretary of the Interior under the
Wheeler-Howard Act is free to decide for itself whether it wants to adopt a
judicial system patterned after that of the surrounding white communities,
or to adopt the general Law and Order Regulations of the Interior Depart-
ment without change, or to use these Law and Order Regulations as a model
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and make such changes as seem desirable, or to establish or perpetuate an
entirely different judicial system.

A tribe that desiresto adopt, without change, the departmental Law and
Order Regulations may insert inits constitution or bylawsthefollowing pro-
visions:

The administration of justice shall be vested in a Court of Indian Offenses,
together with an Indian Police force, which shall function in the manner
prescribed in Chapters 1, 4, and 5 of the Law and Order Regulations of the
Interior Department, promulgated on

Most tribes, however, would wish to make some changesin these regu-
lations before adopting them as part of the tribal bylaws. Some of the
changeswhich may be desired by varioustribes are discussed bel ow, in con-
nection with the several sections of Chapters 1, 4, and 5 of the departmental
Law and Order Regulations. Chapter 2, which treats of criminal offenses,
and Chapter 3, which dealswith domestic relations, will be taken up in later
sections of this memorandum.

Chapter 1 [Courts of Indian Offenses|, Section 1. Jurisdiction

For the sake of clarity it would be preferable to designate atribal court, that
isto say, a court establishment by atribal constitution or bylaws, by some
other name than Court of Indian Offenses, which isthetitle used for courts
set up under departmental regulations. Various titles for such courts are

available, including the following: Court of the Tribe
(or Reservation, or Band, or
Pueblo, or Community); District Court

and Supreme Court or Court of Appeals, where more than one court is set
up by the constitution; Justice of the Peace; Peacemakers’ Court; and Sur-
rogate’s Court, the latter term being used to designate a special court that
deals with inheritance matters.

In specifying the limits of jurisdiction of such tribal courts, the follow-
ing provisionstaken from varioustribal constitutions should be considered.

The proposed bylaws of the Quechan (Fort Yuma) Tribal Council define
thejurisdiction of atribal court asfollows:

Tribal Court
(1) It shal bethe duty of the Council to provide the necessary ordinance
whereby there shall be established upon thereservation aTribal Court.
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Such Court shall be in the nature of a Court of Justice having jurisdic-
tion over all minor crimes of a misdemeanor nature. It shall also func-
tion asa Small Claims Court and shall hear and try lawsuitsinvolving
any and all amounts up to and including Three Hundred Dollars
($300.00).

(2) This Court shall have jurisdiction over all such petty crimes or
offenses against the peace and morals of the public and all such other
offenses of acriminal nature as are listed as such in the Penal Code of
the State of California. It shall aso havejurisdiction over and shall try
and determine such other crimes and/or offenses against the peace and
dignity of the public as shall be designated by the Bureau of Indian
Affairs and over all other crimes and offenses occurring on the reser-
vation and which do not come within the jurisdiction of the Federal
Courts.

Any decrees, judgments, rulings, or sentences emanating from
this Court shall have full force and effect and shall be in accord with
those decrees, judgments, rulings or sentences specified in the Civil
Code and the Penal Code of the State of Californiafor like offenses or
conditions.

(3) Court shall have jurisdiction over al Indians upon the reservation and
over such disputes or lawsuits as shall occur between Indians on the
reservation and Whites who are also on the reservation, where such
cases are brought before it by stipulation of both partiesthereto.

(4) The duties and jurisdiction of this Court shall be more fully defined
and established by the Federal Government acting through the Bureau
of Indian Affairs or through such other bureau or department as will
have proper authority to so act.

Thelaws of the Osage Nation contain the following simple statement:

The court established under the Government of this Nation shall have
jurisdiction of al suitsrising under the Constitution and laws of the Osage
Nation. (Laws of the Osage Nation, Chapter 3, Article |, Section 2)

In the constitution of the Seneca Nation, as amended in 1893, the fol-
lowing provisions appear, governing the jurisdiction of the Peacemakers
and Surrogate's Courts, which are modeled after local state courts:

Section 4. Thejudiciary power shall be vested in courts to be known
by the name of peacemakers and surrogate’s courts. The peacemakers
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courts shall be composed of three members each, one court to be estab-
lished upon the Cattaraugus and the other upon the Allegany Reservation,
the members of each to be elected from residents of the respective reserva-
tions on thefirst Tuesday of May, A.p. 1893. The whole number of peace-
makers shall be elected in the following manner: Onefor one year, one for
two years, onefor three years; one for each reservation for each and every
year thereafter. Term of office, three years. The jurisdiction, forms of
process, and proceedings under the law applicableto this court shall bethe
same as in courts of justices of the peace of the State of New York. The
peacemakers on each reservation shall have the power to hold court and
preserve order in the same manner as ajustice of the peace and shall have
thefurther jurisdiction to grant divorces as between Indiansresiding on the
said reservations and to hear and determine all questions and action
between individual Indians residing on said reservation involving thetitle
or possession to real estate on said reservation. Any two of the peacemak-
ers on either of said reservations shall have the power to hold courts and
discharge all the duties of peacemakers' courts. . . .

The surrogate’s court shall be composed of one person for each of the
Allegany and Cattaraugus Reservations, and shall be elected from the res-
idents of the respective reservations at the next annual election after the
adoption of this constitution. [They shall] hold their office for the term of
two years, and be el ected every two yearsthereafter, and shall be known as
surrogates, and shall have jurisdiction of all matters on each reservation
for which they are respectively elected, the same as surrogates of the dif-
ferent counties of the Sate of New York, and the forms, process, and pro-
ceedings now adopted and in force among the surrogates of New York
State shall be theforms, process, and proceedingsin use and to be adopted
in the courts hereby created, with the right of appeal from all decisionsand
determinations to the council of the Seneca Nation, the same as from
peacemakers' court.

Chapter 1, Section 2. Personnel

The Indian tribe which assumes the responsibilities of self-government will
probably want to provide that its judges shall be appointed by the tribal
council or elected by the people of the tribe or district, instead of being
appointed by the Commissioner of Indian Affairs as are the Indian judges of
Courts of Indian Offenses.
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Thelaws of the Muskogee (Creek) Nation contain the following provi-
sion on district courts:

Section 100. There shall be established in each district, at such point asthe
citizens of the district shall decide, a District Court: to each Court there
shall be attached one Judge, one Prosecuting Attorney, and a company of
Light Horsemen, consisting of one Captain and four Privates.
* * * *x %

Section 115. The Judge of each District shall be elected by the National
Council at its regular session, for the period of two years, and shall be
installed in the same manner as the national officers. (Compiled Laws,
1893, Chapter 3)

The proposed constitution of the Pima Community contains the follow-
ing provision, which leaves to the council the determination of the number
of judges and policemen:

Section 17. The Council shall appoint all Community Judgesand all Com-
munity Police whose duty it shall be to enforce, under the direction of the
President, all applicable federa statutes and all laws and ordinances
enacted by the Council. Judges and Police shall be appointed for terms of
fiveyears. (Articlell)

The number of judges should be fixed with due regard to the amount of
time required for the disposition of judicial matters, the area of the reserva-
tion and the available means of travel, and the funds available for judicial
salaries. If these matters cannot be definitely determined at the time of draft-
ing the bylaws, it would be well to leave the determination of the number
and location of tribal courtsto the future decision of thetribal council.

Chapter 1, Section 3. Meetings
The time, place and number of court sessions might be set forth in the
bylaws or |€eft to the tribal council to determine, by resolution or ordinance,
or left to the court itself to determine by “rules of court.”

Chapter 1, Section 4. Juries

The method of selecting jurymen, if jury trials are desired, might be fixed by
the bylaws. The question of whether jury verdicts should be by unanimous
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vote or majority vote should receive consideration; so, too, should the ques-
tion of whether the losing party in a civil case should be required to pay
coststo meet the jurymen’sfees. If so, it might be provided that either party
demanding ajury trial in acivil action should file abond for the payment of
jury fees.

The following provision on the oath of jurymen isfound in the laws of
the Muskogee Nation:

Section 110. No person shall be competent to sit on any case as juryman
until he has taken an oath, administered by the proper officer, to decide
according to law and evidence, without favor or partiality. (Compiled
Laws, 1893, Chapter 3)

Chapter 1, Section 5. Clerks

The tribe may wish to leave the selection of clerks with the tribal council or
with the court itself, rather than with the superintendent. In this case the
bylaws might provide for the designation by the tribal council of an appro-
priate government employee for the office of court clerk, or else might pro-
vide for the regular employment of such an official by the tribal council. In
the latter case, of course, it would be necessary for the tribe to provide for
any salary for such official.

Chapter 1, Section 6. Records
No changes suggested.
Chapter 1, Section 7. Professional Attorneys

Where laws and court procedure are too complicated and too difficult for
some members of a community to understand, one of two things is neces-
sary: either a system of pleading by lawyers must be introduced, or else the
laws and court procedure must be simplified.

If theformer alternative is adopted, thetribal council or the court might
be authorized to determine who should be permitted to plead before the
tribal courts and to control the conduct of such individuals. Of course, it is
not necessary that persons should have a professional law training in order
to practice before tribal courts. Knowledge of the applicable laws, ordi-
nances, and regulations should be a sufficient qualification, if the applicant
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is of good character. The following provision on the admission of attorneys
to practice beforetribal courtsisfound in the laws of the Muskogee Nation:

Section 137 [Attorneys at Law]. Any person of good moral character,
desiring to practice law before any District Court of this Nation, shall be
privileged to do so by applying to one of the District Judges, who shall
grant him a commission to practice law in that district, for which he shall
pay the sum of ten ($10.00) dollars; and any person of good moral charac-
ter desiring to practicein al the courts of this Nation, shall be permitted to
do so by making application to one of the Supreme Judges, receiving a
commission and paying twenty ($20.00) dollarsfor the same.

Section 138 [Unfaithfulness of Attorneys at Law]. Any attorney at
law who shall be found guilty of unfaithfulness or deception in any way
toward his client by accepting, receiving, or agreeing to receive any fee or
present from any source by which theinterests of hisclient shall bein any
way endangered, shall be silenced from the bar of this Nation and prohib-
ited from further practice before any of the Courts thereof, and shall be
fined in the penal sum of one hundred ($100.00) dollars. (Compiled Laws,
1893, Chapter 3)

Thefollowing attorney’s oath is prescribed by the laws of the Cherokee
Nation:

Section 618. Any person obtaining a license to practice law shall,
before heis alowed to appear as an attorney in any court, take the follow-
ing oath:

“1 do solemnly swear, that | will, to the best of my knowledge and
ability, support and defend all causes that may be entrusted to my care and
that in so doing, | will be true to the court and to the constitution and laws
of the Cherokee Nation. So help me God.” (Compiled Laws, 1892, Chap-
ter 12, Article9)

Thelaws of the Cherokee Nation likewise provide that judges and other
tribal officials may not appear aslawyersbefore atribal court:

Section 622. No judge appointed under the authority of this Nation,
shall be allowed to appear as counsel or attorney and practice law in the
courts of this Nation.

Section 623. Members of the executive council, and the executive
secretary of the Cherokee Nation, are hereby prohibited from practicing
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law, as attorneys, before any of the courts of the Cherokee Nation. (Com-
piled Laws, 1892, Chapter 12, Article 9)

Chapter 1, Section 8. Fines and Penalties

The bylaws might well provide for the supervision of work to be performed
by way of judicial penalty. Likewise, the receipt and disposition of fine
should be regul ated by a specific provision.

Chapter 1, Section 9. Removal of Judges

Asinthe matter of appointments, an Indian tribe might wish to provide that
judges shall beremoved either by thetribal council or by the people at large,
through arecall vote (see Section 11 of this memorandum), rather than by
the Commissioner of Indian Affairs. The proposed constitution of the Pima
Community provides:

Section 18. Judges and police may be removed from office at any time by
the action of four-fifths of the Council. (Articlell)

Chapter 1, Section 10. Complaints

In sometribesit may be desirableto have oral rather than written complaints
incivil cases. The laws of the Muskogee Nation contain the following provi-
sions on the commencement of acivil action:

Section 103. Any person wishing to enter suit before any of the District
Courts of this Nation shall, in person or by attorney, appear before the Dis-
trict Judge and make known such wishes, stating the names of all persons
whom he desiresto have summoned aswitnessesin hisbehalf, and the name
or names of the person or persons against whom he wishes to institute suit;
and it shall be the duty of the Captain of the Light Horse to summon such
withess or witnessesto appear at the next session of the Court.

Section 104. When the defendant is a citizen of a different district
from that of the person suing, the person suing shall appear before the
Judge of the district wherein the defendant resides and there enter suit.

Section 105. In order that the parties against whom suit is instituted
may prepare for trial, it shall be the duty of the Judge to give them due
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notice, informing them of the nature of the suit and by whom instituted.
Both the defendant or defendants and all witnesses shall be summoned at
least ten days before the meeting of the Court.

Section 106. After all parties have been duly notified by the proper
authority, and a decision has been reached, such decision shall be final,
whether all parties were present or absent, unless the parties who have
been absent during trial appear before the Judge within twenty days after
the decision and render proper reasons for non-attendance, in which event
another trial shall be allowed. (Compiled Laws, 1893, Chapter 3)

Chapter 1, Section 11. Witnesses

It may be questioned whether the superintendent should have power to issue
subpoenasfor attendance at atribal court.

Thematter of witnessfeesdeserves consideration. Thefollowing provi-
sionson this point are found in the laws of the Muskogee Nation:

Section 107. Any person or persons, instituting a suit before any of
the Courts of this Nation, when obtaining a summons for that purpose,
shall file a bond, with sufficient security satisfactory to the presiding
Judge, for the payment of such witnesses as he or she shall summon; and
the defendant shall be required to file a bond or of the same nature for the
payment of such witnesses as he or she shall cause to be summoned.

Section 108. After the decisionin acivil suit has been reached, should
either party refuse to settle with the witnessesin accordance with the bond
given, the Judge shall order his Light Horsemen to seize and sell any prop-
erty belonging to such party until the amount of cost is collected.

* * * *x %

Section 111. No person shall be alowed to testify in any of the Courts
of this Nation without first taking an oath, administered by the proper
authority, to testify according to the whole truth and nothing but the truth.

Section 112. Each witness who attends Court in obedience to his
summons by the proper authority shall be allowed one ($1.00) dollar per
day whilein service. (Compiled Laws, 1893, Chapter 3)
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Chapter 1, Section 12. Warrants to Apprehend

Again, the question of whether a superintendent should have power to issue
warrants, in matters properly within the jurisdiction of the tribal court,
reguires consideration.

Chapter 1, Section 13. Appeal

In most, but not all, American courtsthereisaright of appeal from the deci-
sion of atrial judge to some appellate body. It is generally thought that this
right of appeal isauseful protection against the possibility of injustice.

On the other hand, many who have studied the question believe that the
system of appeals is a serious obstacle to the proper administration of jus-
tice, because it causeslong delaysin situations where one of the two parties
may not be able to bear any delay and because it constitutes an additional
source of expense and tends to create disrespect for the position of trial
judge.

Whether there should be aright of appeal from the decision of atribal
court and, if so, whether that right should be limited to cases of a serious
nature are questions that each tribe must decide for itself.

Chapter 1, Section 14. Appeal Board

If appeals are to be permitted, the question arises: To what body shall this
appeal be taken? The departmental Law and Order Regulations provide for
appealsto an “Appea Board.” The following alternative methods of appeal
should be considered:

1. Where there are more than two judges on a single reservation, appeals
might be taken from the decision of a single judge to the entire body
of judges, including the original judge, or to the judges other than the
original judge.

2. An appellate court, with special judges, might be created on the
reservation.

3. Appeals might be taken to the tribal council. A special vote of two-
thirds or three-fourths, or even a unanimous vote, might be required
for thereversal of ajudicia decision.

4. Appeals might be taken by popular referendum. It would probably be
advisable to limit the cases that could be put to referendum to matters
of great importance affecting the entire tribe, such as decisions
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holding some act of the tribal council or of atribal officer to be
unconstitutional or invalid.

5. Finally, if thetribe so desires, a system of appeals from the tribal
courts to the Secretary of the Interior, or to some other designated
official of the Interior Department, could be arranged.

Through appropriate legislation, it might be provided that appealsfrom
tribal courts should be taken either to state or to federal courts.

Chapter 1, Section 15. Civil Actions

A schedule of costs might be included in the bylaws or placed within the
authority of the tribal council or the court itself to promulgate. The bylaws
of the Laguna Pueblo Indians contain the following provision:

Section 11. That both the plaintiff and defendant shall each pay a
fee of 50 cents for each and all cases which they may bring before the
court for action.

Chapter 1, Section 16. Prisoners

Again, on reservations which have adopted constitutions, it may be ques-
tioned whether the superintendent ought to exercise any authority over
agreementsfor the care of Indian prisoners, such as Section 16 of the depart-
mental Law and Order Regulations confers.

Chapter 1, Section 17. Commitments

In connection with the commitment of a person accused of tribal offenses, it
may be thought desirable to establish aregular system for preliminary hear-
ings as is provided in the following terms by the laws of the Muskogee
Nation:

Section 130 [Preliminary Examination]. Whenever the Prosecuting
Attorney is seeking evidence upon which to base criminal prosecutions, he
may have parties brought before the Judge of the District and there exam-
ine them under oath.

Section 131. If at such preliminary examinations any party shall have
testified to certain facts, and shall at the regular trial so testify asto falsify
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the preliminary testimony, and such falsification shall be willful, such
party shall be guilty of perjury, and, upon conviction, shal suffer the
penalty prescribed for perjury. (Compiled Laws, 1893, Chapter 3)

Chapter 1, Section 18. Search Warrants
No changes suggested.
Chapter 1, Section 19. Sgnatures

Provision might be made, at this point in the bylaws, for the design of judi-
cial seals.

Chapter 1, Section 20. Power to Sgn for Superintendent

Thisprovision will be unnecessary if the power of the superintendent to sign
subpoenas, warrants, etc., isterminated.

Chapter 1, Section 21. Substitute Judge

The matter of substitute judges is covered by the following sections of the
laws of the Muskogee Nation:

Section 102. Should any District Judge, by sickness or other hin-
drance, be prevented from holding Court, at any time specified by law, he
shall call asession at as near that time as he may deem best, but no District
Court shall sit at one session for alonger time than twelve days.

* * % % *

Section 126. No Judge of any of the courts of this Nation shall engage
in the trial of any case, nor shall any Prosecuting Attorney engage in the
prosecution of any cause, where either of the interested parties are blood
relations of said Judge or Prosecuting Attorney within the third degree.

Section 127. When the Judge or Prosecuting Attorney are related as
above mentioned to the parties or either of the parties are interested, it
shall be the duty of the Principal Chief to make pro tem appointments for
said offices; said pro tem officers shall have administered to them by the
regular officer the oath of office, and they shall only hold their pro tem
appointments during the course of thetrial for which they shall have been
appointed. (Compiled Laws, 1893, Chapter 3)
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Chapter 1, Section 22. Bail or Bond
The same laws of the Muskogee Nation provide, with respect to bail bonds:

Section 140 [Bond for Appearance in Court]. Any citizen of this
Nation who may be arraigned before the Court upon a charge of criminal
offense, except murder, may be released from custody upon his giving
bond for appearance and trial, in such sum as shall be determined by the
Judge, with one or more sureties, who shall state, under oath, that he or
they are possessed of property to the amount of the bond over and above
his or their personal liabilities; and if any person after executing bond as
herein required shall fail to appear at Court at the required time, and his
sureties shall fail to cause his appearance within twenty days thereafter,
then the bond shall be forfeited, and the amount collected by the Light
Horsemen under the orders of the Court; and the officer collecting the
bond shall receive 25 per cent thereof for his fee, and the remainder shall
be turned into the National Treasury. (Compiled Laws, 1893, Chapter 3)

Chapter 1, Section 23. Restitution
No changes suggested.

Chapter 1, Section 24. Copies of Laws

No doubt an organized tribe will add authenticated copies of all tribal reso-
[utions and ordinancesto its court “library.”

Chapter 1, Section 25. Parole
Consideration should be given to the question of whether the power to grant
parole, reprieve, or absolute pardon should lie with the sentencing court, the
tribal council, or some official of the tribe, such asthe governor or the presi-
dent of the council.

Chapter 1, Section 26. Interference with Court

No changes suggested.
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Chapter 1, Section 27. Jurisdiction over Indian Employees
No changes suggested.
Arbitration

The matter of arbitration, not considered in the departmental Law and Order
Regulations, may find aplacein atribal judicial code. The following provi-
sion, taken from the laws of the Choctaw Nation, may serve asamodel:

Section XVI. Arbitration.

1. Beit enacted by the general council of the Choctaw nation
assembled: When an arbitrator or arbitrators are chosen by two or
more persons to decide and settle any matters in controversy, it will
be necessary for each person in controversy to furnish their arbitrator
or arbitrators all proofs, facts, and statements, or any evidence they
may possess in finding the case, and upon impartia trial of the same
by the arbitrators, as well as his or their opinion and judgment
rendered on the matter in controversy, [the finding] shall be asfinal
and binding on al the persons concerned in choosing an arbitration as
if it were done in any court of justice. But in case the arbitrators
cannot agree in forming a decision on any case before them, they
shall have the right of choosing an umpire whose decision shall be
final and conclusive. When adecision is rendered by an arbitrator or
arbitrators on any matter in controversy, such decision shall be
recorded in the nearest county court. (Compiled Laws, 1894, Laws
governing Judicial Department)

Extradition

Another matter not specifically covered in the departmental Law and Order
Regulations is the matter of extradition. The bylaws of atribe may provide
not only that the tribal authorities shall surrender personsto betried in other
jurisdictions (as provided in Chapter 1, Section 1, of the departmental Law
and Order Regulations), but also that the proper authorities of the tribe may
demand the return of persons arrested in other jurisdiction who have com-
mitted an offense against the tribe in question. Whether or not federal or
state authorities would heed such requests for extradition is questionable
and would depend upon the controlling state or federal statutes. Undoubt-
edly, however, such arequest for extradition directed to another Indian tribe
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would be entitled to recognition. The following provision on the subject of
extradition istaken from the laws of the Cherokee Nation:

Section 20. Whenever it shall appear to the satisfaction of the Princi-
pal Chief that any person charged with a capital or other criminal offense
has fled beyond the jurisdiction of the Cherokee Nation, and taken refuge
in any other country, he shall make requisition upon the executive author-
ity of such country for the arrest and rendition to the lawful authorities of
the Cherokee Nation of the person so accused. (Compiled Laws, 1892,
Chapter 1, Article 1)

Rules of Court

Sinceit may be necessary for acourt to promulgate rules and regulations for
the conduct of its business in matters not covered by the bylaws or ordi-
nances of the tribe, some such provision as the following, taken from the
laws of the Cherokee Nation, may prove useful:

Article XV. General Rules

Section 245. Each court shall have the right to make and enforce such
regulations for the orderly transaction of business and the preservation of
order in and about the court, during its sessions, as may be deemed neces-
sary and proper, and which shall not be in violation of law; and for every
contempt or disrespect offered, or obstruction of business by the improper
conduct of individuals, the court may impose afine on any such person so
offending of not less than one, nor more than fifty dollars at its discretion.
(Compiled Laws, 1892, Chapter 3)

Chapter 4 [Civil Actions], Section 1. Law Applicable in Civil Actions
No changes suggested.
Chapter 4, Section 2. Judgments in Civil Actions
No changes suggested.
Enforcement of Judgments

Usually it will be found that aflexible provision on civil judgments, such as
that prescribed by Chapter 4, Section 2, of the departmental Law and Order
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Regulations, will make unnecessary any detailed provisions on the execu-
tion of such judgments. Under the provision cited, atribal court will, when
the defendant is unable to pay a given obligation in money, require such
defendant either to turn over specific goods for the benefit of the injured
party or elseto perform specified labor for his benefit.

Whereit isthought that these matters should be specifically provided in
the tribal judicial code, instead of being left to the discretion of the judge,
the following provisions on executions, taken from the laws of the Osage
Nation, may prove suggestive:

Section 8. That in al cases where a debt may be contracted, and it is
agreed that property or trade shall be taken in payment of such debt, judg-
ment shall be rendered accordingly; and the officer shall proceed to levy
on the property of such debtor and to summon two disinterested citizens,
who shall be sworn by him, to aid in the valuation of such property, fairly
and impartially, and when such property is so valued by the sheriff and
such other persons, the creditor shall receive the same at such valuation as
may befined by them.

Section 9. The following description of property shall be exempt
from saleto satisfy any debt or judgment and shall be reserved for the ben-
efit of the owner thereof; viz: one horse or in lieu thereof, one yoke of
oxen, one cow and calf, one sow and pigs, farming utensils, household and
kitchen furniture, fifty bushels of corn, firearms, and one saddle and bridle,
and it shall not be lawful for an officer to levy on any of the above-men-
tioned property.

Section 10. When judgment is rendered, and the officer is whose
hands an execution may be placed shall fail to find any property or effects
in possession of the debtor to satisfy the same, and has cause to believe
that some other person has in hands property or effects belonging to such
debtor, the officer shall proceed to make inquiry of such person; and if
such property or effects shall be pointed out, he shall proceed to make
levy; but if such person shall refuse to give such information as may be
satisfactory, the officer shall summon him before the clerk of the court,
who shall require of him an oath to answer to the charges of holding in his
possession the property or effects of such debtor.

Section 11. It shall not be lawful for any officer to levy on the house,
farm, or any other improvements, of any person or persons.
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Chapter 5. The Indian Police

The departmental Law and Order Regulations on the subject of Indian
police contemplate a police force entirely controlled by the superintendent
of the reservation. Very likely, any tribe which sets up its own political
organization will want to control itsown police force, so that the departmen-
tal regulations on this subject will not be very helpful.

Normally, apoliceforceisunder the executive head of the government.
Where the executive head is responsible directly to the council, the police
force may be subject to the orders of the council. A simple provision on this
point is that found in Rules and Regulations for Annette Islands Reserve,
which provides:

Section 8. The council shall have authority to employ such a number
of competent persons as constables as it may deem necessary in order to
enforce its ordinances, to define their duties and to fix their remuneration,
if any. The constables shall be under theimmediate control of the mayor or
of the acting mayor, subject to the instructions of the council.

A flexible provision permitting the tribal council to establish and regu-
late atribal police force, through tribal ordinances, isfound in the proposed
bylaws of the Quechan (Fort Yuma) Tribal Council:

Organization of Tribal Police Force

It shall be the duty of the Council to establish by ordinance a Tribal Police
Force which shall have full jurisdiction upon the reservation. Such ordi-
nances shall outlinein detail the authority and duties of such Tribal Police
Force and the manner in which such police force shall function. The Tribal
Police Force shall be employees of the Council and shall be agents of the
Tribal Court.

More-detailed provisions governing the appointment, tenure, and
duties of Indian police are found in the laws of the Muskogee Nation, which
contain the following provisions:

Section 122 [Light Horsemen]. The Light Horse Company shall be
the police force of the district. They shall be elected on the third Tuesday
in September, every two years, and installed by the District Judge. They
shall serve all summons, make arrests, collect fines, and act as genera
bailiffs of the Court. The Captains of Light Horsemen shall receive the
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sum of three hundred ($300.00) dollars per annum, and each of the Pri-
vates shall receive the sum of two hundred and seventy-five ($275.00) dol-
lars per annum, and they shall be allowed to appropriate to their own use
all fines collected from persons violating the law prohibiting the keeping
or introduction of intoxicating liquors, and such other fines as may be pro-
vided by laws. But no citizen of this Nation shall be arrested at any elec-
tion held in accordance with law, unlessfor breach of peace or violation of
the law prohibiting the carrying of deadly weapons.

Section 123. The Light Horsemen shall collect al finesfrom any per-
son who fails to obey a summons issued by the proper authority, and al
fines thus collected shall be transmitted to the National Treasurer.

Section 124. Any Light Horsemen guilty of disobeying alegal order
from the Judge, either by neglect or willfully, shall be removed from
office. (Compiled Laws, 1893, Chapter 3)

In most American communities the office of prosecuting attorney isone
distinct from the police force. Such an arrangement existed, for instance, in
the Osage Nation, where the laws of the nation provided for the appointment
of aprosecuting attorney by the national council upon the recommendation
of the principal chief:

Article X. Duties of the Prosecuting Attor ney

Section 32. The prosecuting attorney shall be elected at the sametime
and in the manner that executive councilors are elected, and his term of
office shall be that of the National Council electing him, and such prose-
cuting attorney before he enters upon the duties of his office shall be com-
missioned by the principal chief, his compensation shall be two hundred
dollars per annum.

Section 33. That it shall be the duty of the prosecuting attorney to
prosecute in behalf of the Nation al persons charged with criminal
offences that may be brought before the court of the Nation, and be
required to take the following oath or affirmation: “ You do solemnly swear
that you as prosecuting attorney for and on behalf of the Nation will, to the
best of your skills and ability, prosecute all persons charged with criminal
offences that may be brought before the court, and that you will not take or
receive any remuneration of any person charged with any criminal
offence, but will be faithful to the Osage Nation in all prosecutions to the
best of your ability, so help you God.”



SECTION 21
BYLAWS: CODE OF MISDEMEANORS

The whole subject of penal law governing Indiansisin avery complicated
and chaotic state. This situation may be clarified and simplified where an
Indian tribe undertakes to maintain and enforceits own penal laws, suited to
its own conditions and circumstances. However, it is impossible for an
Indian tribe to establish acode of laws of its own without taking into consid-
eration the federal and state laws that are now applicable on Indian reserva-
tions. For this reason any discussion of possible provisions for an Indian
tribal code of misdemeanors requires an analysis of the criminal lawswhich
are now applicable on Indian reservations.

1.

State laws are now applicable to any offenses committed by one non-
Indian against another non-Indian, even though the offenses be commit-
ted on an Indian reservation. The Indian tribe is not concerned with such
offenses.

. Offenses committed by Indians outside of the reservation are subject to

the same state laws that apply to other citizens. Again, the Indian tribeis
not concerned with such offenses.

. There are certain peculiar federa crimes, crimes against the United

Sates, which are applicable to al citizens, both Indians and non-Indians.
For purposes of jurisdiction, it makes no difference whether such crimes
are committed within or outside of any Indian reservation. Such crimes,
for instance, are counterfeiting, offenses against the postal service, and
treason. A list of these crimeswill be found in United States Code, Title
18, Part 1, Chapters 1-10. These crimes do not particularly affect the
Indian tribe, even when committed by members of the tribe. Their sup-
pression is peculiarly within the jurisdiction of the federal courts.

In addition to the foregoing federal criminal laws, which apply whether
or not the culprit is an Indian and whether or not the offense has been
committed on an Indian reservation, there are certain criminal laws
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which apply peculiarly to territory under the control of the federal gov-
ernment. These laws cover matters which would ordinarily be subject to
state laws and to state courts. But, because no state courts could exercise
jurisdiction, the federal courts are authorized to enforce special federal
criminal lawsfor such territories. Theselawsincludelawsfor the punish-
ment of murder, manslaughter, assault, attempted murder, rape, seduc-
tion, maiming, robbery, larceny, receiving stolen goods, piracy, cir-
culating obscene literature, polygamy, unlawful cohabitation, incest, for-
nication, prize fighting, and certain other offenses, all of which are listed
in United States Code, Title 18, Part 1, Chapter 11-13. These specific
penal provisions are supplemented by a general provision, according to
which any act that would be a crime under state laws, if committed in a
place under state jurisdiction, is to be considered a federal crime when
committed in aterritory under federal jurisdiction. Thisis the effect of
United States Code, Title 18, Section 468, which provides:

Section 468 (Criminal Code, Section 289). Offenses under State Laws
Whoever, within the territorial limits of any State, organized Territory, or
District, but within or upon any of the places now existing or hereafter
reserved or acquired, described in Section 272 of the Criminal Code
(U.S.C., Title 18, Section 451), shall do or omit the doing of any act or
thing which is not made penal by any laws of Congress, but which if com-
mitted or omitted within the jurisdiction of the State, Territory, or District
in which such place is situated, by the laws thereof in force on June 1,
1933, and remaining in force at the time of the doing or omitting the doing
of such act or thing, would be penal, shall be deemed guilty of a like
offense and be subject to alike punishment. (Asamended June 15, 1933, c.
83, 48 Stat.)

The federal laws, above discussed, have only a limited application to
Indian reservations. United States Code, Title 25, Section 217, provides for
the application of thoselawsin the following terms:

217. General Laws as to Punishment Extended to Indian Country. Except
asto crimes the punishment of which isexpressly provided for in thistitle,
the general laws of the United States as to the punishment of crimes com-
mitted in any place within the sole and exclusive jurisdiction of the United
States, except the District of Columbia, shall extend to the Indian country.
(R.S. Sec. 2145.)
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However, thisprovision isqualified by the succeeding provision, which
containsthe following language:

218. Exceptions as to Extension of General Laws. The preceding sections
shall not be construed to extend to crimes committed by one Indian against
the person or property of another Indian, nor to any Indian committing any
offense in the Indian country who has been punished by the local law of
the tribe, or to any case where, by treaty stipulations, the exclusive juris-
diction over such offensesis or may be secured to the Indian tribes respec-
tively. (R.S. Sec. 2146; February 18, 1875, ¢. 90, Section 1, 18 Stat. 318.)

It will be seen, then, that the federal penal laws, aready discussed,
applicable to territories under federal jurisdiction, will apply to offenses
committed by whites against Indians and will also apply to offenses com-
mitted by Indians against whites (unless the I ndian has been punished by his
own tribe, in which case he cannot be published by afederal court), but do
not apply at all to offenses committed by one Indian against another Indian.

TheIndian tribe must leave to the federal courts the problem of punish-
ing non-Indians who commit offenses against Indians. The Indian tribe can
cooperate only to the extent of apprehending criminals and turning them
over to the proper federa authorities. With respect to the punishment of
Indians who commit offenses against non-Indians, the tribe may either turn
such individuals over to the proper federal authorities for punishment or
inflict punishment under its own authority.

5. We come finally to those federal penal laws which are applicable to
crimes committed either by Indians or by non-Indians upon an Indian
reservation. These laws cover the following offenses:

. Murder U.S. Code, Title 18, Sec. 548.
. Manslaughter " " " R
Rape

Incest

. Assault with intent to kill

. Assault with a dangerous weapon

Arson

. Burglary

. Robbery

. Larceny

. Timber depredationson Indian lands " " " " 104
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12
13

14.

15.

16.

17.

18.

19.

20.

21

22.

23.

24.

25.

26.

27.

28.
29.

. Starting fires on Indian lands

. Breaking fences or driving cattle on
enclosed public lands

Inducing conveyances by Indians

of trust interest in lands

Receipt of money under prohibited
contracts " " 25
Purchases or grants of land from Indians " "
Driving stock to feed on Indian lands
Settling on or surveying lands

belonging to Indians by treaty

Sale of cattle purchased by government
to nontribal members "
Arson (by non-Indians, or by Indian
against non-Indian)

Assault with intent to kill (by non-Indian
or by Indian against non-Indian)
Disposing or removing cattle from

Indian country

Hunting on Indian lands

Selling intoxicating liquors:

saleto Indians or introducing into

liquor into Indian country

Possession of intoxicating liquorsin
Indian country

Setting up distillery

Trading without license

Prohibited purchases and sales

Sale of arms

107
110
115

83
177
179

180

212

213

214
216

241,

' 241a

244
251
264
265
266
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Whilethislist of offenses may seem rather long considering the peace-
able character of most Indians, it will be observed that dozens, and perhaps
hundreds, of offenses punishable under the laws of most states are not made
punishable by any federa laws when committed by one Indian against
another Indian on an Indian reservation. Such offenses, for instance, as dis-
orderly conduct, simple assault, adultery, embezzlement, forgery, and kid-
napping are not covered by any applicable federal laws. An examination of
any state criminal code will reveal many other crimes not covered by any
applicablefederal laws.
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Each Indian tribe which undertakes the task of self-government will be
expected to draw up a code of misdemeanors suitable to the conditions
which obtain among the members of the tribe, and to enforce this code. Such
acodewill be, in effect, supplementary to the federal laws and will deal pri-
marily with matters not covered by federal laws. No objection is seen, how-
ever, to the exercise of tribal jurisdiction over minor offenses, such as petty
larceny, which are theoretically subject to federal prosecution, but which
actually do not receive proper attention in the federal courts.

Heretofore, the suppression of offenses which are not covered by spe-
cial federal statutes has been attempted by the Department of the Interior,
acting through Courts of Indian Offenses or directly through superintend-
ents, without the advice or consent of the Indians concerned. This arrange-
ment has been, on the whole, very unsatisfactory. It is expected that when
the Indians themselves assume responsibility for the maintenance of law
and order in their own communities, the situation will be very much
improved.

An Indian tribe that so desires may use the Code of Tribal Offenses
included in Chapter 2 of the Law and Order Regulations recently promul-
gated by the Interior Department asamodel for itsown tribal code of misde-
meanors. If thisis done, it may be found desirable to eliminate some of the
enumerated penal provisions, to add other provisions, to ssimplify or other-
wise change the definitions of the various offenses, and to modify the
attached penalties. In particular, the fines fixed in the departmental Law and
Order Regulations may be entirely too high on certain reservations and at
the same time entirely too low on other reservations. In any attempt to set
finesfor specified offenses, more definite than the flexible departmental pro-
visions which contain a maximum but no minimum, it should be remem-
bered that afixed finewill fall unequally upon the well-to-do Indian and the
needy Indian. Equality of punishment demandsinequality of money finesin
accordance with inequality of wealth.

Any tribe may, of course, instead of using the departmental Law and
Order Regulations as a model, use the penal code of the statein whichitis
situated, or the municipal codes of ordinances of neighboring towns, as
models. In general, these codes will be found very much more comprehen-
sive and more detailed than the Code of Tribal Offenses drawn up by the
Interior Department.



SECTION 22
BYLAWS: LAW OF DOMESTIC RELATIONS

An organized Indian tribe must decide for itself whether it will assumejuris-
diction over marriages and divorces or will leave such matters wholly to
state authorities.

If thetribeitself wishesto haveits own laws of marriage and divorce, it
might be advisable to include those lawsin the written bylaws of the tribe so
asto eliminate any question asto their binding force.

Whether any particular civil or religious ceremony isto be required in
order to validate a marriage, whether marriages by tribal custom are to be
recognized, and, if so, what formalities tribal custom requires are questions
which each tribe must decide for itself. In reaching areasonable decision on
these controversial matters, a tribe should consider the ease or difficulty
with which members of the tribe may secure state marriage licenses or
divorce decrees, the need for maintaining accurate records of marriage for
the purpose of determining heirs and for other administrative purposes, and
the respect and dignity due to the marriage relationship.

Thefollowing laws on marriage and divorce, taken from the laws of the
Cherokee Nation, may serve as a useful guide in adiscussion of tribal laws
on this subject:

Article XX. Marriage and Divorce

Section 92. Marriage, so far asits validity in law is concerned, is a
civil contract, to which the consent of the parties, capable in law of con-
tracting, is essential.

Section 93. Every male person who shall have attained the age of
eighteen years, and every femal e person who shall have attained the age of
fifteen years, shall be capable in law of contracting marriage, if otherwise
competent. But in al cases where the male is less than eighteen years of
age, and the female less than fifteen years of age, the consent of the
mother, father, or guardian of such minor shall be given; otherwise such
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marriage shall be null and void, unlessit shall appear that the parties have
no parent or guardian then living and at the time of marriage are self-
dependent.

Section 94. No marriage shall be contracted whilst either of the par-
tieshas ahusband or wifeliving; nor between partieswho are nearer of kin
than first cousins, whether of the half or of the whole blood; nor between
partieswho areinsane or idiotic.

Section 95. Marriages may be solemnized by any of the judges of the
courts of this Nation, or by the clerks of the severa districts, or by any
ordained minister of the Gospel in regular communion with any religious
society. And any marriage contracted in writing in the presence of two or
more attending witnesses, who shall sign the marriage contract as such,
shall be lawful.

Section 96. No particular form of marriage shall be required in the
solemnization of marriages, except that the parties shall solemnly declare
in the presence of the judge, clerk, or minister officiating, or the attending
witnesses, that they take each other as husband and wife, provided that cit-
izens of the United Sates, or those of other than Indian nationalities, inter-
marrying among the Cherokees, shall first comply with the law governing
such cases.

Section 97. It shall be the duty of all persons contracting marriage in
the presence of witnesses, or who shall, within the Nation, join two citi-
zens thereof in wedlock, or who shall so join a citizen thereof with a citi-
zen of any other government, to report the same to the clerk of the district
in which such marriage was solemnized, for registration, giving the names
of the contracting parties, their ages and previous places of residence, and
theclerk shall at once makerecord of the same, in abook to be kept for that
purpose.

Section 98. Every person, a citizen of this Nation, who shall, within
the Nation, violate the provisions of this act, by joining minors in the
bonds of matrimony without the consent of the father, mother, or guardian,
except as hereinbefore expressly provided, shall be liable to afinein any
sum not exceeding one hundred dollars, or to imprisonment not exceeding
six months, asthe discretion of the court having jurisdiction.

Section 99. All marriages which are herein prohibited on account of
consanguinity between the parties, or on account of either of them having
a former husband or wife then living, shall be absolutely void in this
Nation, without any judgment of divorce or other legal proceeding, pro-
vided that the issue from such unlawful marriage shall nevertheless be
legitimate; provided, also, that when the man, having by a woman one or
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more children, shall afterwardsintermarry with such woman, such child or
children, if recognized by him, or proven to be his, shall thereby be legiti-
mate.

Section 100. A divorce from the bonds of matrimony may be
adjudged by the circuit courts of this Nation, on action brought in the dis-
trict where the parties or one of them reside, on application by petition or
complaint of the aggrieved party.

Section 101. Actionsfor divorce shall be conducted in the same man-
ner asany other actionsin courts, and the court shall have power to enforce
its judgments as to other cases; and when ajudgment of divorce from the
bonds of matrimony is granted in this Nation by a court of competent
authority, such judgment shall fully and completely dissolve the marriage
contract asto both parties.

Section 102. A divorce from the bonds of matrimony may be
adjudged for any of the following causes: viz., for adultery; for imprison-
ment for three years or more; for willful desertion and neglect for theterm
of one year next preceding the filing of the complaint or petition; for
extreme cruelty, whether by violence or other means; and for habitual
drunkenness for one year immediately preceding the filing of the com-
plaint or petition.

Section 103. The court in granting adivorce shall, in all cases where
there are minor children of the parties divorced, make such order concern-
ing the care, custody, and maintenance of such children as it shall deem
proper and just, having due regard to the age and sex of the same.

Section 104. When a judgment of divorce has been granted, and the
parties shall afterwards intermarry, the court, upon their joint application,
and upon satisfactory proof of such marriage, may revoke all judgments or
orders of divorce, alimony, and subsistence, which will not affect the
rights of third persons. (Complied Laws, 1881, Chapter 12)

The following provision, recognizing existing marriage, is taken from
the laws of the Muskogee Nation, compiled 1892, Chapter 23:

Section 308. From and after the passage of this act, al marriages
between citizens, who are now living together as man and wife, are hereby
legalized.

A particularly critical problem exists on some reservations where white
men may be tempted to marry women of the tribe in order to sharein tribal
property. An attempt to bar such intermarriagestakesformin Sections4to 7
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of the proposed constitution of the Pima Community, cited in Section 4 of
this memorandum.

The following laws on this subject were established by the Cherokee
Nation in an effort to protect the property and the womanhood of the nation
against unscrupul ous whites:

Article XV. Intermarriage with White Men and Foreigners

Section 66. Whereas the peace and prosperity of the Cherokee people
require, that, in the enforcement of the laws, jurisdiction should be exer-
cised over all persons whatever, who may from time to time be privileged
to reside within the territorial limits of this Nation, therefore every white
man, or citizen of the United States, or of any foreign state or government
desiring money, a Cherokee, Delaware, or Shawnee (December 10, 1880)
woman citizen of the Nation shall be and is hereby required to obtain a
license for the same from any of the district clerks of the several districts,
and make the oath or satisfactory showing to such clerk that he has not a
surviving wife from whom he has not been lawfully divorced. And unless
such information be freely furnished to the satisfaction of the clerk, no
license shall issue.

Section 67. Every white man or person applying for license, as pro-
vided in the preceding section of this act, shall, before obtaining the same,
be required to present to the said clerk a certificate of good moral charac-
ter, signed by at least ten (10) respectable citizens of the Cherokee Nation
who are Cherokees, Delawares, or Shawnees by blood and who shall have
been acquainted with him at least six months immediately preceding the
signing of such certificate, together with a*“ certificate of good moral char-
acter, signed by the county clerk, and sealed with the seal of the county of
which hewaslast avoter.” (December 10, 1880)

Section 68. Before any license as herein provided shall be issued, the
person applying shall be, and is hereby, required to pay to the clerk to
whom application is made the sum of five dollars, for the benefit of said
clerk, and additional sum of five dollars for the benefit of the Cherokee
Nation; and all sums, so received for the benefit of the Nation, shall be
turned over by the clerk to the national treasurer on the first Monday in
November of each year, beginning with 1881 (December 10, 1880) and be
also required to take the following oath:

“1 do solemnly swear, that | will honor, defend, and submit to the con-
stitution and |aws of the Cherokee Nation, and will neither claim, nor seek,
from the United Sates, or any other government, or from the judicial tri-
bunals thereof, any protection, privilege, or redress incompatible with the
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same, as guaranteed to the Cherokee Nation by the United Statesin treaty
stipulations entered into between them. So help me God.”

Section 69. Marriages contracted under the provisions of thisact shall
be solemnized as provided by the laws of this Nation, or otherwise shall be
null and void.

Section 70. No marriage between a citizen of the United States or of
any foreign nation and afemale citizen of this Nation, entered into within
the limits of this Nation except as hereinbefore authorized and provided,
shall be legal; and every person who shall engage or assist in solemnizing
any such marriage shall, upon conviction before any district court of this
Nation, be fined one hundred dollars; and it shall be the duty of the solici-
tor of the district in which such person may reside to collect the same, for
his services, to twenty-five per cent of the amount collected and shall place
the remainder into the hands of the treasurer to be by him credited to the
general fund.

Section 71. Every person performing the marriage ceremony, under
the authority of alicense provided for herein, shall be required to attach a
certificate of marriage to the back of the license and return it to the person
inwhose behalf it wasissued, who shall within thirty daystherefrom place
the same in the hands of the district clerk, whose duty it shall be to record
thesame and return it to the owner.

Section 72. Every adopted citizen of the Cherokee Nation, by mar-
riage or otherwise, who shall use the intercourse law or laws (as they are
termed) in the prosecution of a Cherokee Indian, for any criminal offense
committed within the limits of the Cherokee Nation, shall forfeit hisrights
of citizenship to the same, and be subject to be dealt with as other intruders
in the country, and shall be removed out of this Nation.

Section 73. Should any man or woman, a citizen of the United States
or of any foreign country, become a citizen of the Cherokee Nation by
intermarriage and be left awidow or widower by the decease of the Chero-
kee wife or husband, such surviving widow or widower shall continue to
enjoy therights of citizenship, unless he or she shall marry awhite man or
woman, or person (as the case may be) having no rights of Cherokee citi-
zenship by blood; in that case, al of his or her rights acquired under the
provisions of thisact shall cease.

Section 74. Every person who shall lawfully marry under the provi-
sions of this act, and afterwards abandon his wife, shall thereby forfeit
every right and privilege or citizenship of thisNation.

Section 75. Property of every description, possessed within the limits
of the Cherokee Nation by an adopted citizen, shall, in case such adopted
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citizen abandon his wife without lawful cause, be the absolute property of
such wife, or wife and her children. But whenever such abandonment shall
be planned or effected by the wife for the purpose of ridding herself of her
husband, then and in that case such wife shall be entitled to only such
property as shall be awarded—upon application of either party for
divorce—by the court having jurisdiction.

Where atribe does not desire to assume jurisdiction in divorce cases, it
may adopt some such provision asthe following, found in the bylaws of the
Laguna Pueblo Indians:

Section 3. That no divorces shall be granted by the officers of the
Pueblo of Laguna. They shall have the right, however, to examine the case
and try to mutually adjust the matter, if possible, by giving wholesome
advice to the parties concerned. Should they find a probable reason for
divorce, they shall advise the complaining party to take his or her case
before the proper State Authoritiesfor further action in the case.



SECTION 23
BYLAWS: PROPERTY

Perhaps the most important part of the body of laws of any community is
that part which deals with the property of the community and its members.
The most basic human right is the right to security against privation and
want. Without the food, shelter, and other materials needed for healthy and
happy living, one cannot enjoy any other human rights. These things must
be enjoyed by all the members of any society if that society isto be success-
ful and stable.

In most Indian tribes the chief source of livelihood istheland. The most
important problem to which such a tribe can give its thought in laying the
foundations of itsfuture social existenceisthe problem of land tenure.

Of courseg, it must depend, in part at least, upon a man’'s own efforts
whether he is able to enjoy the material things that a good life requires. A
community of lazy and inefficient individuals can be prosperous only if it
preys upon some other community. But work alone does not guarantee secu-
rity. If a man does not own the tools and materials of production and can
secure the use of such tools or materials only by hiring out his labor to
another, he must work for what another man iswilling to pay, must work for
another’s profit rather than for his own livelihood. The system of property
ownership under which a man works will, therefore, determine whether he
isto enjoy the product of hisown labor. Under a system which permits some
men to receive an income without working, otherswill have to share part of
what they produce with those who do not work.

If any Indian tribe wishes to perpetuate a system of individua owner-
ship of land which allows sales or leases of allotments to outsiders, or sim-
ply to members of the tribe, it isinevitable that a time will come (as it has
aready come to many Indian and white societies) when many men will find
themselves landless, homeless, and without means of support, while others
will be prosperous.
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If any Indian tribe desires, upon mature consideration of the problem, to
live under such an individualistic system, the Indian Office will not object.
The Indian Office will continue the attempt to relieve the distress of the
unfortunate and to assist the more fortunate members of such a community
to keep the land they have thusfar held.

On the other hand, a tribe in which the wealthy Indians will make no
sacrifices of any sort for the benefit of their own relatives and tribesmen can-
not reasonably ask the non-Indian taxpayers of the United States to be more
generous. When lands are to be bought and credit made available for Indi-
ans, those communities will receive special consideration which have
attempted to set up a system of land ownership that promises security to the
present and future members of the tribe.

In the rich experience of the Indian race, certain eminently satisfactory
arrangements for the ownership and management of land have been
evolved. In general, those Indian tribes which have been permitted to con-
trol their own affairsin matters of land ownership have insisted on the prin-
ciple that land shall not be owned by an individua unlessit can be used by
an individual, and that those lands which can most profitably and most
efficiently be used by the entire community shall be owned by the entire
community. This means, concretely, that such lands as are to be used by
individuals for homes, gardens, etc., shall be possessed by individuals, and
that grazing lands and other resources, such as oil, coal, timber, and water
power, which cannot be effectively developed and utilized by single indi-
viduals, shall be owned by the tribe asawhole.

This general principle will find different application on different reser-
vations. The amount of land that an individual may properly use for himself
and his family will vary with the fertility of the land and with the available
methods of agriculture. The nature of the lands and resources that require
community development will vary from reservation to reservation.

The following applications of this general principle are worthy of con-
sideration.

In the Pueblo of Laguna, unimproved lands are owned by the pueblo
itself. Thisis provided for in Section 5 of the Bylaws of the Laguna Pueblo
Indians:

That all the members of the Pueblo are declared co-owners of all lands of
the Pueblo that are unimproved. Unimproved land shall mean all lands
belonging to the Pueblo of Laguna, except that which has been granted to
the various members of the Pueblo, by the officers thereof, for cultivating
or other purposes as may be designated by the officers.
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Such lands may be used by any members of the pueblo, but those whose
flocks or herds exceed a certain number must pay aregular grazing fee for
the use of theland.

In addition to grazing land, the pueblo is the sole owner of all natural
resources on thereservation so that, in case of the discovery of any minerals,
all members of the pueblo would benefit. The pueblo is likewise the owner
of property used for public purposes, such as community buildings and
plazas.

Individual possession is granted to members of the pueblo in accor-
dance with the following provision of the Laguna constitution:

When any member of the Pueblo desires a piece of unimproved Pueblo
land, he shall select hisland and then make his application for sameto the
officersthen in charge of the Pueblo. If the officers decide to grant him the
land, or any part thereof, they shall mark out the boundaries of same. The
Grantee shall thereafter have full possession of said land, unless the offi-
cers have cause to dispossess him for the violation of the Pueblo Laws
regarding same, hereto attached. (Section 16)

This provision is supplemented by the following recently proposed
amendmentsto the Laguna bylaws:

Section 6. Time limit for making improvements upon land allotted to
individual members by the Officers shall be 3 years and following clauses
to beincorporated:

Clause 1. The safeguarding of minor children whose parents are

deceased, asto ownership to such allotments previously madeto such

minors deceased parents.

Clause 2. In case of sickness or disabilities from other causes to any

allottee, which would be the means of preventing such allottee from

carrying out good and honest intentions toward making desired
improvements within the 3-year-limit period, said allottee shall not
be subject to forfeiture at aperiod of such disability.

Clause 3. Unmarried sons and daughters of families, when still under

parental roof, are not eligible for allotments; only at atime when such

sons and daughters shall have become married, then such allotments
of land shall be made.

The amounts of land assigned are now fixed by the following schedule:
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Allotments of Unimproved Community Land

Allotments of unimproved land for farming, under irrigation ditches: Size
asfollows: 5 chs. long by 4 chs. wide

Dry-land farming land, not under irrigation ditches, but solely dependent
onrain: Sizeasfollows: 6 chs. long by 5 chs. wide

Land alotments for homes and corrals; For residences or homes, to be as
follows: % chs. al around

Allotmentsfor corrals, asfollows: % chs. al round

Additional allotmentsfor home-yard spaceto be allotted only after the
building or buildings are erected.

It will be noted that no fee need be paid by the individual who desiresa
plot of land to cultivate and improve. By performing the necessary work the
individual secures complete possession of theland, although title remainsin
the pueblo. Theretention of title by the pueblo isimportant because it makes
itimpossiblefor theindividual to lose hisland to any outsider and thus safe-
guards Indians ownership. But for al practical purposes, the individual is
the owner of the land on which he lives. Thus Section 6 of the Laguna
bylaws provides:

That the right of full possession shall be guaranteed to any member of the
Pueblo holding lands granted to them by the officers of the Pueblo for cul-
tivation or other purposes: Provided that no member holding said lands
shall rent sameto an alien, or if itisland secured for cultivating purposes,
he shall cultivate same within two years from the date he was given pos-
session. Any violation of the above provision shall be sufficient cause for
the officers to dispossess him of said land. He shall have the right, how-
ever, to rent or sell said lands to any other member of the Pueblo after he
has secured permanent possession of same.

Under the laws of the pueblo, thisindividual ownership does not carry
with it an unlimited right to dispose of the land. Thus, it is provided that
leases to outsiders may be made only by the officers of the pueblo. The pur-
pose of this provision isto safeguard the entire community against the dan-
ger of unwise arrangements with outsiders which an individual might make
and which might bring undesirable aliens into the community, or open the
way to undesirable trades or practices, or allow outsiders to take up lands
needed by members of the Indian community.

These purposes are secured by the following provisions:
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That no lease of land shall be given to any person not a member of this
Pueblo for any purpose whatever, except by decision of the officers of the
Pueblo of Laguna assembled for that purpose. The officers of the Pueblo
will then have the power to execute such lease in the name of the Pueblo;
and all such leases must be signed by all of the court officers of the Pueblo,
otherwiseit shall be null and void.

A somewhat similar arrangement to that found at the Pueblo of Laguna
is established by the constitutional charter of the Eastern Band of Cherokee
Indians. Thischarter provides:

Section 22. That the council of the Eastern Band of Cherokee Indians
shall direct the management and control of all property, either real or per-
sonal, belonging to the band as a corporation; but no person shall be enti-
tled to the enjoyment of any lands belonging to the Eastern Band of
Cherokee Indians as a corporation or atribe, or any profits accruing there-
from, or any money which may belong to said band as a corporation or asa
tribe, unless such person be of at least one-sixteenth of Eastern Cherokee
blood, and in case that any money derived from any source whatever,
belonging to the Eastern Band of Cherokee Indians, shall be distributed
among the members thereof, the same shall be divided per capita anong
the members entitled thereto.

Under this authority the band has adopted the following resolution on
the distribution of tribal lands:

Wheresas the land belonging to the Eastern Band of Cherokee Indians is
limited in extent, and whereasit is necessary that it be utilized to the fullest
extent possible for the benefits of the Indians who are members of the
tribe: beit RESOLVED by the Eastern Band of Cherokee Indiansin coun-
cil assembled,

(2) That in assigning holdings from the tribal landsto individual Indiansit
shall be understood and agreed by all concerned that the one to whom the
holding is assigned must make bona fide entry on said lands within a
period of 12 months from the date of said assignment; that during each
year for the first 5 years after the holding is assigned the individual must
clear and put into cultivation 1 acre of land (1 acre per year making atotal
of 5 acresin 5 years); that the Indian assigned the holding must within 2
years construct a suitable home on said holding; and that al laws and
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regulations regarding the cutting or disposition of timber on said holding
must be complied with in spirit and in letter;
(2) That any Indian to whom a holding of land has been assigned who
abandons same and failsto utilize it during aperiod of 5 years shall forfeit
all right, interest, and title to same which shall revert to the band;
(3) That the provisions of Sections 1 and 2 above shall apply equally to al
members of the band, including those who have hitherto received hold-
ings, provided the date from which the conditions run shall be that on
which thisresolution isratified;
(4) That this resolution shall not be interpreted to mean that one who
holds land cannot |lease his holding or sell his possessory right to another
Indian according to custom and subject to the approval of the business
committee;
(5) That the acceptance of a holding of land by any Indian shall be prima
facie evidence of acceptance of these conditions, and failure to comply
with any of these conditions shall subject the holder to forfeiture of his
clam;
(6) That al acts and resolutions previously passed, which may bein con-
flict with thisresolution, are hereby repeal ed.

Passed and ratified in open council by four members voting for the
act and none voting against it.

The following written form is used by the authorities of the Eastern
Cherokee Band in making assignments of lands:

Whereas , who is an enrolled member of the Eastern
Band of Cherokee Indians, has applied for a holding of land subject to the
provisions of thelaw under which this band of Indiansisincorporated and
therules and regulations prescribed by the Indian council thereunder;
And wheress the said has not exhausted
right to such aholding:

Be it RESOLVED by the Eastern Band of Cherokee Indians in council
assembled that the said be and
hereby isassigned aholding of land located asfollows: [to be more specif-
ically and definitely located and marked under the direction of the business
committee of thisband].

Itisunderstood and agreed that this assignment of a holding conveys
only a possessory interest in the said holdings, and that the title to the said
land remainsin the Eastern Band of Cherokee Indians.




BYLAWS. PROPERTY 149

It is further understood and agreed that the said
must make bona fide entry on said holding within a period of 12 months
from the date of this assignment; that during each year for thefirst 5 years
from the date of this resolution this assignee must clear and put into culti-
vation 1 acre of land (1 acre each year making atotal of at least 5 acresin 5
years); that the person assigned this holding must within 2 years construct
a suitable home on said holding; and that al the laws and regulations
regarding the cutting of timber on said holding must be complied with in
spirit and in letter.

It isfurther understood and agreed that should the assignee fail to uti-
lize said holding during the period of 5 years, shall forfeit
all right, interest, and title to said holding which shall revert to the Eastern
Band of Cherokee Indians.

It isfurther understood and agreed that the assignee can lease said hold-
ing or el possessory right to another Indian according to
established custom and subject to the approval of the business committee.

The acceptance of this holding shall be prima facie evidence of the
acceptance of these conditions and failure to comply with any of these
conditions shall subject the holder to forfeiture of claim.

The complete description of this holding as finally selected and
marked under the direction of the business committee is recorded on the
back of this page.

A somewhat similar arrangement is approved by the Rules and Regula-
tions for Annette Islands. These Rules and Regulations contain the follow-
ing provisions on land tenure:

Section 1. The council, at any of its regular monthly meetings, shall
be authorized to issue to any member of the Annette Islands Reserve
unprovided with aparcel of land in the town of Metlakahtla the following

permit:
Permit No. Metlakahtla, Alaska
(Date) ;19
This certifies that , of Metlakahtla, is authorized to enter

upon and occupy that tract or parcel of land in Metlakahtla, on Annette
Idand, in the Territory of Alaska, more particularly described as follows:
viz., Lot No. of the town of Metlakahtla, according to the
adopted plat thereof, and measuring feet by feet.
This permit shall be the evidence thereof, except it be before by us
canceled upon our register by a two-thirds vote of the membership of the
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council for abandonment or for other reason deemed by the council to be
good and sufficient, or except it be before by us canceled upon the request
of the person to whom it has been issued.
Done by our order, under our sedl, the day and year first above written.
THE TOWN AND ASSOCIATED COMMUNITY OF METLAKAHTLA
By , Mayor
, Secretary of the Council

Section 2. The council is authorized to issue similar permits for the
occupancy and use of such tracts of land, other than mineral land, on
Annette Islands as are cultivable to any member of the community who
may be willing to clear and cultivate the same; not more than 10 acres of
such land shall be assigned to any one person.

A description of each parcel of land thus assigned shall be made by
the person in charge of the work of the Bureau of Education on Annette
Islands, and the description of each tract of land assigned shall in each case
bewritten out in full in the permit covering its assignment.

Section 3. A fee of five dollars ($5) shall be paid by each member of
theAnnette | slands reserve hereafter receiving, under these rules and regu-
lations, a permit to occupy land, other than mineral, within the reserve.
Such fees shall be collected by the secretary and by him deposited with the
treasurer, to be expended for public purposes, asthe council may direct.

Section 4. Every permit to occupy a lot within the town of Met-
lakahtla or to occupy atract of land within Annette islands Reserve issued
under these rules and regulations shall be made in triplicate. The original
permit shall be held by the person to whom it has been issued; the dupli-
cate copy shall be preserved by the secretary in the officia records of the
Annette |slands Reserve; the triplicate copy shall be sent by the secretary
to the Commissioner of Education.

Section 5. All permits to occupy land within the Annette Islands
Reserve in force at the date of the approval of these rules and regulations
are recognized as of equal validity with those issued hereafter under Sec-
tion 1 of this article. An officia record of such permits shall be made and
preserved by the secretary, and a list certified by the mayor, stating the
names of the persons holding such permits, the dates of the permits, and
the number of the lot in the town of Metlakahtla covered by each permit
shall be sent by the secretary to the Commissioner of Education, together
with a copy of the adopted plat of the town of Metlakahtla showing the
numbers and dimensions of such lots.



BYLAWS. PROPERTY 151

Section 6. Should any permit to occupy land within or without the town
of Metlakahtla be canceled for abandonment or misdemeanor, as provided
in Section 1 of thisarticle, the person whose permit is canceled shall receive
for improvements upon said allotment such compensation, payable fromthe
funds under the control of the council, as may be fixed by atwo-thirds vote
of the entire membership of the council. Such improvementsfor which com-
pensation has thus been made shall be the property of Annette Islands
Reserve. The council shall have power by its permit to transfer to another
person said alotment with the improvementsthereon upon such termsasthe
council may prescribe. A full and complete record of al such proceedings,
certified by the mayor, shall in each and every case be sent by the secretary
of the council to the Commissioner of Education. (Article V1)

It will be noted that the chief industry on the Annette |lands Reserve, the
canning of fish, isoperated ontribal property, for the benefit of the entiretribe.
Individual possession attaches only to lands used for domestic purposes.

The principle applied in each of the foregoing provisionsisthus stated in
thefirst article of the constitution of the Cherokee Nation, adopted in 1839:

Section 2. The lands of the Cherokee Nation shall remain common
property; but the improvements made thereon, and in the possession of
thecitizens of the Nation, are the exclusive and indefeasible property of the
citizens respectively who made them, or may rightfully bein possession of
them; provided that the citizens of the Nation possessing exclusive and
indefeasible right to their improvements, as expressed in this article, shall
possess no right or power to dispose of their improvements, in any manner
whatever, to the United Sates, individual states, or to individual citizens
thereof; and that, whenever any citizen shall remove with his effects out of
the limits of this Nation and become acitizen of any other government, all
his rights and privileges as a citizen of this Nation shall cease; provided,
nevertheless, that the National Council shall have power to readmit, by
law, to al therights of citizenship, any such person or personswho may, at
any time, desire to return to the Nation, on memorializing the National
Council for such re-admission.

Moreover, the National Council shall have power to adopt such laws
and regulations, asits wisdom may deem expedient and proper, to prevent
citizens from monopolizing improvements, with the view of speculation.

The productive management of the land and resources (water, minerals,
timber, etc.) of the Indian community is amatter of the greatest importance.
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Unfortunately, little can be said on this subject that would be of general
application, since the problems of production vary so considerably from
reservation to reservation. Some suggestions of value, however, may be
found in the setup worked out at the Fort Bidwell Indian Colony in Califor-
nia. Section 12 of the rules and regulations for the government of the Fort
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Bidwell Indian Colony, adopted and promulgated in 1938, provides:

Section 12. The specific regulations for the government of this

Colony shall bein part as hereinafter set out and shall be subject to amend-
ment, extension, or retraction through a majority vote of the Executive
Council at any time, when coupled with the assent of the Agent in charge
and that of the Chief of the Colony.

A.

No Indian or Indian family shall be permitted to have permanent
residence on this reservation, except those to whom new houses have
been assigned.

. Visitsfrom relatives or friends of those having residence on the

reservation shall be permitted but shall be limited to 14 days at any
onetime and shall not exceed 30 daysin any one calendar year.

. Any unusual conditions devel oping under the restrictions of

Subarticle B shall be considered on their own individual meritsin
each case and, if it appears advisable to do so, further time may be
extended visitors through an affirmative vote of the entire Executive
Council if concurred in by the Agent in charge and the Chief of the
Colony.

. Whatever profits may accrue to the membership of the Colony,

whether derived from the farm, dairy, or other sources, shall be
prorated among the several members of the Colony according to the
actual number of days of labor performed by each member.

. The Colony project stands hereafter on a self-sustaining basis and

there shall be set aside 25% of its net income from all sourcesto be
used as afund for repairs and replacement of farm tools, machinery,
or other necessary equipment which may from time to time be needed
for the profitable operation of the farm or dairy.

Moniesthat are received from the project and due the members of the
Colony shall be paid to them immediately upon their receipt, after the
25% deductions above referred to shall have been made.

. TheAgent in charge shall act as Treasurer, receiving and paying in

accordance with these regulations.
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H.

P

The 25% deductions from net income, referred to above, shall be
placed on deposit to the credit of the Colony as awhole to be
checked against by the Treasurer as needs require.

. Thejudgment of the Treasurer asto what constitutes a legitimate need

shall be sufficient for the contracting and payment of any obligation
not to exceed $25.00. When an obligation in excess of $25.00 is
necessary, the judgment of the Treasurer must be concurred in by a
majority of the Executive Council.

. The Treasurer shall keep an accurate and satisfactory account of all

money received and disbursed. Such accounts to be open and subject
to inspection of the Executive Council at any time.

. At the close of each month the Treasurer shall prepare a statement

showing expenditures for the current month with proper receipts
attached, which statement shall be audited and signed by the
Executive Council after which it shall be sent to the Superintendent
of the Sacramento Indian Agency at Sacramento, California, to be
preserved as a permanent record.

. All wages now paid or hereafter to be paid to residents of this Colony

for fence and road work shall be held by the Agent in charge for the
exclusive purpose of purchasing dairy cattle in order that a dairy may
be established on this reservation as an integral part of our farm
policy.

. From the 25% of the net profits derived from the dairy, when
established, adefinite part shall be set aside for the purchase of a
sufficient number of hogs and chickens to eventually supply the
needs of the members of the Colony. The exact amount to be used
for this purpose shall later be determined by vote of the Executive
Council.

. All Indians resident on this reservation are hereby pledged to assist in

the construction of dams in the two waterways leading down from
the mountains on this reservation in order to provide a sufficient
supply of irrigation water to extend the crop season some two months
longer.

. The number of horses permitted on this reservation is hereby limited
to include one work team and one riding horse per family and shall
for no reason be extended to allow more.

No other horses than those permitted in the paragraph first above shall
be allowed to winter or be fed on the reservation.

Q. Horses allowed to remain on the reservation under the provisions of

Sub-Article O shall be retained for work upon the farm as occasion

153
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demands, this being the sole reason for alowing them on the
reservation under any circumstances.

. Agency-owned horses are to be used for farm work only when the

number of individually owned horses isinsufficient to take care of
the farming demands, and then their use shall be restricted so asto
reserve them for those Indians owning no horses.

. Under the general supervisory direction of the Executive Council, the

following more or less distinct duties are to be carried out by the

party placed in immediate charge and assigned to that particular

work, as follows:
Billie Burns, Water Boss: Responsible for the proper irrigation of all
field crops and gardens, including the community garden. To see that
all irrigation ditches are clean of weeds, head gates repaired, and lev-
eesin shape to make satisfactory irrigation possible.
Connan Dick, Gardener: Responsible for the proper preparation of
the ground, planting, cultivation, and care of all individual gardens
and the community garden.
Nom DeGarmo, Blacksmith: Responsible for the proper repair of all
tools and farm machinery, including the sharpening of plowshares,
babbitting of boxings, welding of broken parts, and other general
blacksmithing work.
Johnnie Paddy, Implements & Machinery: Responsiblefor the proper
housing of all farm implements and machinery and for their proper
use afield. To keep a proper check on al hand implements and to see
that they are returned to the shop after use.
Wylopia Jack, Painter: Responsible for the painting and proper repair
of all buildings on the entire reservation.
Ray Archie, Dairyman: Responsible for the proper handling and care
of the dairy, including the feeding and care of the dairy herd, milking
operations, handling of the milk, weight records of individuals, dis-
posal of the product, time of the men under his direction, care of the
barn and silo and milk utensils.
A. W. Johnson, Fire Chief: Responsible for, in addition to his present
duties as Chief of Police, the organization of ahose company, itsdrill
and the proper working condition of all fire extinguishers, fire hoses,
fire-hose carts, and other fire-fighting equipment.
Johnnie Paddy, Boss, Labor Crew #1: Responsible for the proper
assignment of duties to all men in his crew, their satisfactory work,
and the keeping of their time.
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Henry Barr, Boss, Labor Crew #2: Responsible for the proper assignment
of dutiesto all menin his crew, their satisfactory work, and the keeping of
their time.

Executive Council, Park and Road Committee—Willie Burns, Nom
DeGarmo, Simon Hawley, Johnnie Paddy, and L uther Clemente: Respon-
siblefor the proper care and attractiveness of the public square and lawns,
trimming of trees, grading and gravel work on roads of the reservation,
removal of trash and debris, and all similar duties tending to beautify the
grounds.

T. In addition to the foregoing and to what may be added through
subsequent amendments, this Executive Council reserves to itself
broad powers to determine questions of policy as they may affect
either the residents of the reservation or have bearing on the
community project. It recognizes, at the same time, the restrictions of
governmental authority as it steps down through duly authorized
representatives and yields to all such proper restrictions. Furthermore,
it pledges all of whatever authority it now possesses to a constructive
use for the betterment of the Colony undertaking at large, for the
benefit of the individuals resident thereon, and, indirectly, to the
advancement of the best interests of the Indian in this state.

The productive use of community property awaysinvolveslabor. This
labor may be paid for, if funds are available, or required as a contribution
from all the members of the community. The logging operations conducted
by the Menominee Tribe are carried through on abasis of regular wages for
all labor performed, the proceeds of the operations becoming part of the
tribal fund. At some other reservations no direct payment is made for com-
munity labor, but all members of the community are required to contribute
equally to projects which all members of the community may enjoy equally.
Thus, the Rules and Regulations for Annette | slands Reserve provide:

Section 3. The council shall have authority to direct, by its ordinance,
that every able-bodied male resident of Annette |slands Reserve shall per-
form, without remuneration, in each calendar year not more than two days,
|abor, of eight hours each, on the streets, roads, wharves, public buildings,
or other public improvements within the Annette |slands Reserve under-
taken by order of the council.

The secretary shall keep arecord of the labor thus performed, show-
ing the dates, the number of hours, and the character of the service ren-
dered by each person.
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A more limited labor requirement is that set forth in the laws of the
Muskogee Nation requiring work on public roads:

Section 274 [Work on Roads] . All male citizens over the age of eight-
een years shall, at the call of the District Judge, without good reason for
neglect, work on the public roads or pay for the benefit of those working,
the sum of one ($1.00) dollar per day during thetimeinwhich suchwork is
being donein the District. The District Judge shall have collected all sums
duein accordance with thislaw. (Compiled Laws 1893, Chapter XV11)

A more-detailed set of rules for work on irrigation ditches, and other
public works of benefit to the community, is found in the constitution and
bylaws of the Laguna Pueblo Indians. The duties of the Mayordomo in this
regard are set forth in Section 15 of the Lagunaconstitution, cited in Section
15 of this memorandum. The following regulations appear in a body of
recently proposed amendmentsto the bylaws:

Regulations Gover ning the Duties of Mayordomos

Community Work: Before the commencement of any community work, of
whatever nature, and at conclusion of such work, it shall be the duty of the
Head Mayordomo or any Staff Officer, if present, to give ashort addressin
nature of encouragement, cooperation, praise, etc., to hismen.

This regulation in the future prohibits any member on such Public
Work from leaving such after conclusion of such day’s work, prior to the
command to be given by such Mayordomo or Staff Officer for ceasing
such day’s labors on any community or public labor. Violation of thisreg-
ulation by any member or members absenting him or themselves, without
the proper permission, shall be subject to a fine in amount of 25 cents for
each offensein violation of thisregulation.

* * * *x %
Granting Temporary Leave, Other Than Sick Leave from Any and All Pub-
licWork: Mayordomos under this clause are authorized to grant temporary
non-sick leaves of absence to members from any Public Work, where
necessity will warrant such leave, at atime when such Public Work might
be contemplated or already under way . . . , provided, however, that al
requests for such excuses or leaves, are made by such members any time
prior to commencement of such Public Work, and such requests to be

made in person by memberswho seek such excuses or leaves.
* * * *x %
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Emergency Leaves in Cases Where Most Urgent, from Causes beyond
Human Control: Mayordomos shall grant leaves of absence to members so
requesting such leave while on actua duty on any Public Work, of whatever
nature, in cases of urgent emergencies, of whatever nature, beyond human
control, such as sudden sicknesswhilein line of duty, accidents, etc.
* * % % *

Granting of Sck Leaves by Mayordomos: Mayordomos shall have the
authority to grant sick leaves to men and young men who are subject to
any Public Work who might become suddenly ill prior to or when such
work might be commenced and aready in operation. In this clause is
included also leaves for such men or young men whose immediate mem-
ber or members of their families might become suddenly ill. Such mem-
bers subject to Public Work, who are granted such sick leave, areto remain
home until full recovery of suchillnessisin evidence and are not to devote
themselvesto any kind of work whatever.

Instead of prescribing any definite regulationsin the tribal bylaws gov-
erning community labor, atribe may leave to itstribal council the power to
deal with thissubject, from timeto time, by ordinance. The following provi-
sion is found in the proposed bylaws of the Quechan (Fort Yuma) Tribal
Council:

(2) It shall be the duty of the Council, to passall hecessary rules and regu-
lations consistent with the Constitution, which shall havefor their purpose
the equalization of community labor in community projects such as build-
ing of necessary roads, fences, ditches, buildings, or other similar projects
upon the reservation, and which are entirely and essentially of and for the
benefit of all the residents of the reservation.

The distribution of the products of community labor should be particu-
larly provided for in the constitution or bylaws of any tribe. Where the |abor
isentirely on public works such as roads, dams, community buildings, etc.,
no problem of distribution is presented. All the members of the community
enjoy these things. But when the community labor is devoted to the produc-
tion of goods that may be consumed or sold, the questions arises: How shall
distribution of the goods or of the proceeds of their sale be made?

Where regular wages are paid to those who work on the community
projects, the product bel ongsto the community asawhole. Provision should
be madefor the distribution of such product, or of the money returns derived
fromitssale, by thetribal council, in furtherance of public purposes. Where
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the returns are sufficient to permit of per capita distributions, bylaws should
be drawn governing the dates and amounts of such distributions.

The foregoing arrangements with respect to community property offer
no difficulties of application on areservation which has not been allotted, or
has been allotted only in part. The problem of establishing a similar system
upon a reservation which has been completely allotted is very much more
difficult.

The following program for effecting a change from the allotment sys-
tem to asystem of tribal ownership, with individual possession of improved
lands, islaid down in aproposed constitution for the Pima Community, sub-
mitted by Indians of the GilaRiver and Salt River Reservations:

ArticleVIII. Tenure of Land

Section 1. All lands within the confines of the Salt River and of the
GilaRiver Reservations shall ultimately become Communal property.

Section 2. All Trust Patents heretofore issued by the United States
Government, covering lands on either of the above named reservations,
shall be respected during the lifetime of the allottee, provided the allottee
expresses to the Council a desire for such respect and provided the said
allottee occupies said allotment and handles it in such a manner as to
insure the economic use of said land and of all water appurtenant thereto.
However, two consecutive years of disuse of land and appurtenant water
shall be considered ample evidence of abandonment and in such event the
allotment shall at once revert to the community and become communal
property. On the death of an allottee, each tract of land so held under Trust
Patent, shall revert to the PIMA COMMUNITY OF ARIZONA and shall,
from the date of the death of the allottee, become communal property.

Section 3. The title to al so-called inherited or heirship alotments,
which shall bein the class designated asinherited or heirship on the date of
the adoption of this Constitution, shall as of that date revert to the Pima
Community of Arizonaand become communal property.

Section 4. 1t shall be the duty of the Community Council to adminis-
ter Communal property in such amanner as to insure the economic use of
the land and of all water appurtenant to it, and in such a manner asto pro-
curethe greatest benefits for the Community.

Section 5. Thetitleto all allotments which have no water appurtenant
thereto, whether inherited or otherwise, shall revert to the Pima Commu-
nity of Arizona, as of the date of the adoption of this Constitution, and
become Communal property.
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Section 6. It shall be the duty of the Community Council to adminis-
ter the Communal property described in Section 3 above in a manner that
will prove of greatest benefit to the community.

Section 7. The title to all allotted lands which have heretofore been
leased to whites, which leases shall bein effect on the date of the adoption
of this Constitution, shall on the date revert to the Pima Community of Ari-
zona and become Communal property, and al rentals accruing on such
lands from that date shall likewise become Communal property, subject to
disposition by the Community Council for the benefit of said Pima Com-
munity.

Section 8. On the death of an alottee, the allotment of such allottee
shall immediately revert to the Pima Community of Arizona and become
Communal property. However, there shall be no ouster of the heirs, neither
of the first nor of succeeding generations, so long as such heirs shall be
able to occupy and handle the property without traction among them-
selves, and in such amanner as to insure the economic use of the land and
of the water appurtenant thereto.

Other programs may be devised for modifying the allotment system and
establishing a larger domain of tribal land by encouraging voluntary sale
alotments or heirship lands to the community in exchange for cash or cor-
porate certificates, or by limiting the amount of land that a single individual
may own and prohibiting the devising of restricted lands to persons who
aready have more than afixed amount of land.

Some of the advantages of tribal ownership of grazing land and other
natural resources that cannot be effectively developed and utilized by indi-
viduals may be obtained by securing leases of such land or resourcesto the
tribe from the individual ownersof the land.

The problem of developing a program for the modification of the allot-
ment system is too complex and varies too much from reservation to reser-
vation to warrant the statement in this memorandum of any general solution.
Any serious attempt by the Indians concerned to settle this problem in a sat-
isfactory manner will meet with the sympathetic cooperation of the Interior
Department, and if necessary the Interior Department will support special
legislation which such aprogram may require.

Despite the distinction we have drawn between community property
and property possessed by individuals, it must be remembered that the indi-
vidual in possession of land, whether the land be allotted or assigned, is
always subject to regulations imposed by his local government for the pro-
tection of the interests of the community. Thusit is to the common interest
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of the Indians of the community to prevent alienation of Indian landsto out-
siders. A provision to this effect is contained in Article 1, Section 2, of the
constitution of the Cherokee Nation, cited earlier in this section of thismem-
orandum. The importance that was attached to such restrictions upon alien-
ation by the Cherokee Indians is evidenced by the Cherokee statute of
December 2, 1842, which made the attempt by any Indian to dispose of
Indian lands to the United States or any official of the United States a crime
punishable by death.

To acertain extent the Wheeler-Howard Act and the terms of restriction
contained in deeds and trust patents safeguard the Indian ownership of
Indian lands. It may be well, however, to supplement and strengthen those
restrictions, particularly in the matter of leases. It might, for instance, be
provided in the bylaws that the Indian tribe or Indian cooperative associa
tions or Indian individuals should have a preference on al leases of
restricted Indian lands, as against outsiders.

Closely related to the problem of disposition of individual lands during
lifeisthe question of the disposition of heirship lands. Any plan for the set-
tlement of the heirship problem must consider four objectives: (1) It must
prevent the division of holdings into unusable units; (2) it must avoid the
sale of Indian heirship lands to outsiders; (3) it must cut down the tremen-
dous expense entailed by the present system of distributing small rentals
among dozens or hundreds of heirs; and (4) it must prevent the monopoliza-
tion of land by individuals who had the misfortune to be born in unhealthy
families.

The simplest solution of the heirship problem is through the establish-
ment of community ownership of land. Where such a solution is not feasi-
ble, the following program, contained in the proposed bylaws of the Fort
Belknap Indian Tribal Association, may prove suggestive:

5. The Tribal Council hereby prohibits the sale or alienation of Indian
lands, either individual or tribal, to persons other than members of the
tribe, except on specific authorization by the United States Congress.

6. The Tribal Council hereby providesthat all inherited lands must be kept
intact as originally allotted, and must pass to the oldest direct descendent
who iswithout land holdings, provided such heir is a qualified member of
this Association. No title shall pass into the possession of nonqualified
members of thisAssociation, though such heirs may be permitted to reside
upon the reservation and make use of selections of lands during their life-
time, provided they secure the consent of the Tribal Council to such action.
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7. All lands belonging to deceased Indians, who do not have heirsthat can
qualify under the preceding provisions, shall revert to the tribe and be
available for reallotment to orphans or landless members of the Associa-
tion, provided, however, that direct heirs of the deceased relative may
arrange exchanges of allotmentswith the approval of the Council whereby
improved lands may be held in the family and unimproved lands in their
stead revert to the tribe for reallotment as herein provided. The order of
succession and right to exchange privileges will be determined by the
Council for eachindividual case, though the customary practicewill befor
the older heir to receive preference, should such be requested.

8. In the event that any aged and destitute Indian member of thisAssocia-
tion desiresto transfer hisoriginal or inherited allotment to the tribe before
his death, the same may be accepted, provided the Council will authorizea
payment of a monthly pension, of not less that $10.00 and not more than
$25.00, to such individual from tribal or gratuitous funds under their con-
trol or specifically appropriated for this purpose.

9. Allotments cannot be transferred by will to other than landless Indian
members of this Association. Aged and destitute Indian members of this
Association may transfer by will to landless Indians, who are eligible
under this section, their original allotments or inherited landsin return for
their support and maintenance during their declining years by such benefi-
ciary, provided that such agreement hasthe approval of the Tribal Council.

10. When a duly qualified and enrolled member of this Association shall
reach the age of five years and still remain landless, his legal guardian
shall be permitted to purchase from tribal holdings, an allotment suitable
to the future needs of the child but not in excess of the present allotment
unit, payment for which may be made in twenty annual payments either
from combined income of the family or from lease rentals upon this tract
or both.

11. The Tribal Council shall seek either gratuitous or tribal grants to pur-
chase all reservational lands now alienated through direct gift to the state
for school purposes, or through the past issuance of patent in fee, or dis-
posal through inheritance under state laws, or alotment to Indians who
can not qualify for membership in this association.
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12. Present holdings of inherited lands must be transferred, in original
units, to the next-oldest landless heir of the present heir who owns the
larger interest in the holding. When the estate is held in equal parts by two
or more heirs, the oldest then living heir may have the right to choose to
whom the land may be transferred.

If the heirship problem cannot be settled at the time of drafting thetribal
congtitution and bylaws, some such provision as the following, taken from
the proposed constitution of the Quechan (Fort Yuma) Tribal Council may
be valuable asareminder of unfinished business.

(5) The Council shall, through study, investigation, research, and analysis,
seek to determine a just and equitable solution to the problems arising
from allotment and heirship conditions asthey apply to lands on thisreser-
vation. It shall publish its findings and recommendations and shall make
the necessary reports and recommendations to the several departments of
the Federal Government involved, in conformity to those articles and sec-
tions of the Constitution having to do with such questions.

(6) It shall endeavor to arrive at ajust and equitable policy and program,
whereby the rights of posterity shall be safeguarded and concurred and
shall prosecute this study and investigation with diligence and dispatch to
the end that such evils as now exist shall be removed and done away with
at the earliest possible date.

In dealing with the mechanics of administering heirship estates, thefol-
lowing provisions, taken from the laws of the Muskogee Nation, may prove
useful:

Chapter XI1V. WIsand Administration: Wlls

Section 257. Thelast will and testament of any deceased person shall
bevalid; and if any person shall diewithout having made awill, not having
had the opportunity to do so, and it can be established by two respectable
witnesses that the deceased did, prior to his death, express verbally the
manner in which he desired his property to be disposed of, such nuncupa-
tivewill bevalid. No will shall be valid unless the testator shall have been
in hisor her proper mind and such fact testified to by two respectable wit-
nesses; provided that no will shall be valid when it is proven that it was
made to avoid the payment of just debts.
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Section 258. If any person claim to be the child of a deceased male
person, and it should be proven that such person did not, during life, recog-
nize the claimant as his offspring, then such claimant shall not be entitled
to any sharein the estate of the deceased.

Section 259. No person shall bring any claim against a deceased per-
son without two respectable witnesses who shall have been present at the
time the debt was created, or unless such claimant shall hold awritten obli-
gation. In either case where the deceased has property, it shall be collected,
otherwise the debt shall not be good.

[Administration]

Section 260. If any male citizen die without having made a will, the
Judge of the District wherein such deceased person resided shall grant let-
ters of administration to any citizen of this Nation who may request it, and
such person shall be required to give bond in double the value of such
estate, with at least two good sureties, each of whom shall aso own prop-
erty equal to twicethe value of such estate.

Section 261. All estates of deceased persons shall be valued by the
Judge and two disinterested persons.

Section 262. The administrator shall at all times be required to make
and provide liberal means for the support and education of all heirs of the
deceased, to make any trade that may be of advantage to such estate, and to
advise and direct the affairs of such heirs until they shall have become of
age, according to law, or until such heir shall marry, in which event the
administrator shall turn over to such heirs of his or her inheritance every-
thing connected with the estate that may have been placed in hiscare, or its
equivalent in money or other property.

Section 263. If an administrator, when required to do so, failsto turn
over everything connected with an estate of which he shall have charge, or
its equivalent in money or other property, the proper authority shall seize
the goods or property of his sureties and appropriate therefrom a sufficient
amount to make up any deficiency that may occur in the value of the
estate; and if any person shall sign a bond as surety, and afterwards dies,
the estate of such surety shall in all cases be held responsible.

Section 264. If no person shall ask letters of administration, the Judge
shall appoint a suitable person who, upon giving sufficient bond and secu-
rity, shall act as administrator.

Section 265. In case of the death of afemale, if there be ahusband and
children living, he shall have the preference of administratorship, and in
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the event of there being no children living the nearest relative shall have
the preference.

Section 266. The administrator or administratrix of an estate shall be
entitled to 25% of every dollar’sworth of such estate that may be rendered
at the expiration of such administration.

Section 267. Thelawful or acknowledged wife of adeceased husband
shall be entitled to one-half of the estate, if there are no children, and a
child’s part, if there should be children, in all cases where thereis no will.
The husband surviving shall inherit of deceased wifein like manner.

Section 268. The homestead and kitchen furniture, one work horse,
one cow and calf, and one breeding sow shall be exempt.

Section 269. Provided that an estate is sol vent, the administrator shall
settle up and cancel all debts and accounts against the estate out of the
estate’ s effects. (Compiled Laws, 1893)

The problem of regulating the use of individual property, so asto pre-
vent soil erosion, wasteful destruction of natural resources, and other
improper uses of land, should engage serious consideration. The problemis
perhapstoo variable to warrant any definite regulationsin the bylaws of any
tribe, but power should be clearly vested in the proper tribal authorities to
place reasonabl e restrictions upon the use of 1and within the reservation.

The foregoing considerations, advanced with respect to land, apply
equally to various other forms of property, both tribal and individual .

Considerations with respect to the use of tribal lands apply equally to
tribal herds, sawmills, agricultural machinery, minerals, water power, and as
well to tribal funds.

Theregulation of the use of personal property isamatter closely related
to theregulation of land use. It would be possible to includein the bylaws of
an Indian tribe detailed provisions on the fencing in or fencing out of live-
stock; the disposition of strays; the registration of brands; the definition of
civil trespass and the measure of damages therefore; and limitation on the
export of hay, firewood, or other products which may be needed on the
reservation. In general, however, these are matters which should be dealt
with by tribal ordinancesrather than in the bylaws.



SECTION 24
BYLAWS: TAXATION

For certain tribes which enjoy large tribal funds or prosperous tribal indus-
tries, self-government will not involve the necessity of taxation. Other tribes
must face this necessity and supplement other sources of income by taxesin
order to carry out the functions of local self-government. This does not
mean that such atribe will be expected to raise taxes from its members to
pay for the work that has hitherto been performed by the Indian Service out
of federal appropriations. The Interior Department will favor the indefinite
continuance of federal appropriations for those functions that have hitherto
been carried out by the Indian Service. If the tribal authorities take over
these various functions, such as law enforcement, the maintenance of land
records, the care of buildings, and the construction and maintenance of pub-
licimprovements, thenit is planned to make the proper appropriations avail-
able to the tribe and its employees instead of using such appropriations for
the salaries of Indian Service employees. But therewill be certain thingsthat
a tribe may undertake to do outside of the line of ordinary Indian Service
activities, and for these things it may be impossible to obtain federal appro-
priations. In such casesthetribe will haveto resort to taxes.

Itislikely that the salaries of members of thetribal council will haveto
be paid from taxes where no tribal funds are now available for that purpose.
Other incidental expenses of government may have to be paid out of taxes.
Finally, expense involved in economic enterprises that a tribe may under-
takefor the mutual profits of its members may be paid for out of taxes.

The question of what kinds of taxes should be levied deserves careful
consideration. The simplest of all taxesisapoll tax levied alike upon all the
adult members or sometimes upon al the adult male members of the com-
munity. Such atax, however, falls harshly upon the needy members of the
community, unless provision is made for exemptions where circumstances
warrant.
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A much fairer tax, whichisjust as easy to collect, is an inheritance tax.
Modelsfor such taxes may be found in the legislation of almost every state.
Thefollowing provision istaken from the proposed constitution and bylaws
of the San Carlos Reservation:

Section 3. Special Support of Tribe Members

It isthe resolution of the voting community of this Reservation that a sys-
tem of levying an income tax, and possibly other auxiliary methods, be
established for the creation and maintenance of a fund wherewith to pre-
parefor the support by the Tribe of those of its membersthat may elsewise
be destitutein old age, or that, in earlier life, may not be able to earn their
livelihood by their own work. Funds gained for such purpose shall be used
only for such purpose and shall be placed in the hands of a bonded U.S.
officer, under regulations approved by the Indian Department. How this
provision is best to be set in operation shall be considered by the Council,,
in conjunction with competent advisors, and shall belaid down asabylaw,
subject to approval by the Tribal vote.

Perhaps the most popular of all Indian taxesisatax on non-Indiansres-
idents within the reservation. The following provisions, taken from the laws
of the Cherokee Nation, offer an example of such atax:

Article XXX. Trade and Intercourse

Section 12. Every person transacting, or proposing to transact, a mer-
cantile business in the Cherokee Nation shall make application, and
receivelicense, for that purpose from the National Council. Such applicant
shall make affidavit setting forth the name and style of the party or firms,
and of every member or partner thereof, the place where he or they design
to trade, and the nature of the business or merchandise; and he shall pay
into the general fund of the national treasury, on the receipt of such license,
the sum of one-fourth of one per cent on all bills of purchase and shall con-
tinue to pay at the same rates, and at the beginning of each quarter there-
after, for all new or additional bills of goods received and offered for sale.

Section 13. Every person, who shall attempt to trade or otherwise dis-
pose of merchandise, goods, or wares, without previously obtaining a per-
mit or license, shall be fined, on conviction thereof, before a court of
competent jurisdiction, in any sum not less than one hundred dollars, nor
exceeding twenty thousand dollars, for each and every offense, at the dis-
cretion of the court, provided that the treasurer may issue license to aciti-
zen or citizens of the Nation, only when the National Council is not in
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session, on the payment of the proper tax, and upon compliance with the
requirements of this act, which license shall be good until the adjournment
of the sessions of the National Council next ensuing.

Section 14. Should it appear that any false affidavit has been made,
either by omitting to name or misnaming any principal or partner to amer-
cantile firm, or by rendering any false invoice of goods, or by suppression
of, or by failure to render, an invoice, then, and in that case, the person so
falsely representing such firm shall be deemed guilty of perjury. And be
proceeded against accordingly.

Section 15. The executive clerk shall, at the close of each annual ses-
sion of the National Council, furnish to trade, granted under this act, with
all the names of each firm; and the treasurer shall keep a correct record of
all such licenses, together with such as he may grant between the annual
sessions of council, showing to whom issued, the nature of the business,
and the place or places where such parties may trade.

Section 16. Every peddler or trader, entering the Nation on foot,
horseback, or in wagons or otherwise, with trinkets, jewelry, books, pic-
tures or other prints, or with merchandise of whatever description, shall,
before offering such effects for sale, obtain from the treasurer, or from the
district clerk of the district in which he proposesto begin to sell, awritten
license or permit for that purpose. Such peddler or trader shall produce, for
the information of the treasurer or district clerk, afull invoice or list, veri-
fied on oath, of his stock on hand and pay atax thereon at the rate of five
per cent; provided that sacred or moral literature, introduced for sale or
gratuitous distribution by colporteurs, preachers of the Gospel, or by other
agents of Christian societies, shall be exempt from taxation, provided also
that improved stock and poultry, breadstuffs, meats, uncanned fruits and
vegetables, grain for food, and seeds of every kind for planting shall also
be exempt from taxation.

Section 17. It shall be, and is hereby made, the duty of the sheriff of
any district in which any person shall have violated the intent of this act to
seize such person with his merchandise, vehicles, team, storehouse, or
place of business, and them safely keep until the case can be reported and
acted upon by thelawful authority, in conformity with the treatiesand laws
of thisnation, or with the intercourse laws of the United States. (Compiled
Laws 1881, Chapter 12, Article 3)

Other provisions on taxation are cited in Section 13 of this memorandum.



SECTION 25
BYLAWS: PUBLIC WELFARE

It isthe chief business of government to make people happy and to eliminate
suffering. Thistask involvesall sorts of disagreeable restrictions on the con-
duct of members of the community. But agovernment which becomes com-
pletely identified with these disagreeable tasks cannot win the respect and
loyalty of itscitizens.

In addition to those aspects of government which involve coercion,
which minister to human happiness by repressing types of conduct that cause
unnecessary misery, there are other activities in which a government may
engage that minister more directly to human happiness, activities that do not
involve any regulation of conduct. Such activities, for instance, the guidance
of cooperative economic enterprise, have been discussed incidentally in
many of the foregoing sections. Other activities of asimilar sort which have
escaped any considerable comment are socia recreation, education, charity,
the grant of credits, and the rendering of assistance to those members of the
tribe who have been unjustly dealt with by government officials or other out-
sidersor who arein need of counsel in trying circumstances.

These grounds of activity do not need to be set forth in detail in the con-
gtitution or bylaws of the tribe. The provisions of such constitution and
bylaws are primarily designed to preserve peace and to prevent disputes.
But where there is no coercion, peace is natural and disputes are rare. All
that is essential, in the way of formal organization, is that responsibility for
these “public welfare activities’ should be properly allocated, so that they
may be efficiently carried out.

The following provisions taken from various tribal constitutions indi-
cate something of the nature of these activities.

The proposed bylaws of the Quechan (Fort Yuma) Tribal Council contain
thefollowing provisions on charity, education, and other welfare activities:

168



BYLAWS. PUBLIC WELFARE 169

Charity.

In conformity to certain clauses in the Constitution it shall be the duty of
the Council to pass all necessary regulatory rules and regulations covering
charity work on thereservation, and it shall interest itself in such work and
the proper regulation thereof to the extent of making a study of the causes
and corrective measures necessary to remove, insofar as is possible, the
need for charity amongst the members of thetribe.

It shall further administer or control the administration of charity
upon thereservation in order that solicitation and expenditure of charitable
funds shall be conducted in an orderly and systematic manner and that the
rights to do same shall not be abused. It shall seek the assistance of such
charitable organizations as are consistent with its purposes, and it shall
cooperate in every manner with those agencies which truly seek to render

assistance or aid to the poor and needy.
* * % % *

Education.

(1) The Council shall pass the necessary rules and regulations and
shall take such action as will seek to promote and increase learning and
education amongst the members of the tribe. It shall make a study and
analysis of the problems arising from illiteracy and shall seek to eliminate
this condition at the very earliest date. The Council shall make a study of
the present school system upon the reservation and shall make the neces-
sary recommendations thereon to the proper bureau or departments,
together with aplan for improving the same.

(2) The Council shall at al times encourage and support all activities
seeking to increase learning and education amongst the residents of the
reservation and shall make asustained effort to procure for the members of
the Tribe the highest type of educational facilities. It shall, if necessary to
gain these ends, enter into negotiations with nonreservation schools, par-
ticularly those of higher learning, to the end that the younger members of
the tribe shall have every possible advantage in procuring that degree of
learning and education that will best fit them to meet the problemsincident
to modern civilization and advancement.

(3) The Council shall pass the necessary rules and regulations and
shall enforce same whereby compulsory education of minors shall be
exacted. It shall prevent child labor on the reservation during school
period and shall pass necessary rules and regulationsto thisend. It shall, if
it deems proper, employ atribal truant officer who shall have the duty of
enforcing the provisions of this section.
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Social Welfare.

The Council shall foster and encourage a high type of social welfare
work amongst the residents of the reservation, and it shall encourage and
promote by every practical means a proper system of social and home edu-
cation in home economics, socia hygiene, home demonstrations, agronomy,
and farm demonstration, and it shall lend full support and cooperation to the
severa state, county and federal departments and agencies which seek to
promote such socia welfare and agricultural development work.

The Council shall, if it so deems proper, initiate and promote a system
of agricultural contacts and shall award prizes and ribbons for superior
achievement in agricultural and livestock development and shall adopt any
other meanswhich it deemswiseto foster and encourage such development.

The constitution and bylaws of the Winnebago Indian Tribal Council
contain this provision for the handling of personal complaints:

ArticleVIII. It shall betheduty of said Council to receive and to forward to
the Department of the Interior, through the Superintendent for said tribe,
all complaints of any member of said Council or tribe, or any matter or
subject pertaining to the rights of said individual complainant or to the
welfare or best interest of thetribe, providing such complaint bein writing
and is signed by the complainant. The Council may, if it wishes, make and
forward with such complaint its recommendation asto what, if any, action
should be taken by the Department of the Interior.

The following provision in the proposed constitution of the San Carlos
Reservation points to an attempt by the tribal council to maintain sympa
thetic and efficient personnel in the Indian Service.

Section 6. Approbation and Complaints

(@) The Council shall request the Superintendent to furnish them with
the names of al Civil Service probationers or temporary employees
under Civil Service regulations on the San Carlos Reservation that
are nearing the end of their probation periods, and shall advise with
the Superintendent in the matter of their probation periods, and shall
advise with the Superintendent in the matter of their being given
permanent position as Civil Service employees on the Reservation.

(b) In case of complaint or charges against any Civil Service officers or
employees, the Council, when deeming action necessary, shall in
discretion observe the requirements of right, equity, and law, so the
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accused have ample opportunity to hear and answer complaints or
charges. Specific and incriminating charges must be sustained by
written statements sworn to before ajustice of the peace or other
person authorized to take affidavits.

The laws of the Cherokee Nation (compiled 1895, Chapter 12, Article
11) provided for the publication of aregular Indian newspaper.

Indian ingenuity should discover many other worthy tribal enterprises
that may serve the welfare of the tribe and strengthen the loyalty of the peo-
pletotheideal of self-government.






APPENDIX A
MODEL CONSTITUTION

CONSTITUTION AND BYLAWS FOR THE TRIBE OF
INDIANS OF THE RESERVATION
We, the people of tribe, in order to establish this

constitution and bylaws.

Article I: Territory

Thejurisdiction of the tribe of Indians shall extend to the
territory within the confines of the reservation as
defined in [the Treaty of , date, or Executive Order of

, or Act of Congress of ] and to such

other lands as may be hereafter added thereto under any law of the United
States, except as otherwise provided by law.

Article I1: Membership

Section 1. The membership of the Tribe of Indians shall
consist of
(&) All persons of Indian blood whose names appear on the official
census rolls of the tribe as of April 1, 1935;

(b) All children born to any member of the Tribe who
isaresident of the reservation at the time of the birth of said
children.

Section 2. The General Tribal Council shall have the power to promulgate
ordinances subject to review by the Secretary of the Interior covering future
membership and the adoption of new members.
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Article I11: Governing Body

Section 1. The governing body of the Tribe of Indians
shall be the General Tribal Council, which shall be composed of al the qual-
ified voters of the reservation.

Section 2. All enrolled members of the Tribe who

are 21 yearsof age or over shall be qualified voters at each election.

Section 3. The General Triba Council shall elect from its own members by
secret ballot (8) a chairman, (b) avice chairman, ( ¢) a secretary, (d) atreas-
urer, and (€) such other officers and committees as may be deemed necessary.

Section 4. The General Tribal Council shall meet on the first Mondays of
January and July. Within thirty days after theratification and approval of this
congtitution and bylaws, a General Tribal Council shall be called by the
present tribal council (or by the Secretary of the Interior) for the purpose of
electing the officers named herein, and it shall transact such other business
as may be necessary. The officers elected at this meeting shall serve until the
July meeting, at which time their successors shall be chosen. Thereafter,
officials shall be chosen at the July meeting. The chairman, or 25 percent of
the qualified voters, may, by written notice, call special meetings of the Gen-
eral Tribal Council.

One-third of the qualified voters of thetribe shall constitute a quorum at
any special or regular meeting.

Section 5. There shall be an executive committee, consisting of the presi-
dent, secretary, and treasurer of the General Tribal Council, which shall per-
form such duties as may be authorized by that Council .

Article 1V: Powers of the General Tribal Council

Section 1. Enumerated Powers
The General Tribal Council of the Reservation
shall exercise the following powers, subject to any limitations imposed by
the statutes or the Constitution of the United States:
(@) To negotiate with the Federal, State and local governments;
(b) To employ lega counsel, the choice of counsel and fixing of feesto
be subject to the approval of the Secretary of the Interior;
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(©
(d)

C)

()

©)

(h)

To veto any sale, disposition, lease, or encumbrance of tribal lands,
interestsin lands, or other tribal assets of the tribe;
To advise the Secretary of the Interior with regard to all
appropriation estimates for Federal projects for the benefit of the
Reservation prior to the submission of such

estimates to the Bureau of the Budget and to Congress,
To manage all economic affairs and enterprises of the

Tribe in accordance with the terms of a charter
that may be issued to the tribe by the Secretary of the Interior;
To promulgate and enforce ordinances, which shall be subject to
review by the Secretary of the Interior, governing the conduct of
members of the Tribe providing for the manner of
making, holding, and revoking assignments of tribal land or interests
therein and providing for the levying of taxes and the appropriation
of availabletribal funds for public purposes; providing for the
licensing of nonmembers coming upon the reservation for purposes
of hunting, fishing, trading, or other business, and for the exclusion
from the territory of the tribe of persons not so licensed; and
establishing proper agencies for law enforcement upon the

Reservation;
To charter subordinate organizations for economic purposes and to
delegate to such organizations, or to an subordinate boards or
officials of the tribe, any of the foregoing powers, reserving the right
to review any action taken by virtue of such delegate power;
adopt resolutions not inconsistent with this constitution and the
attached bylaws, regulating the procedure of the Council itself and
of other tribal agencies, tribal officials, or tribal organizations of the

Reservation.
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Section 2. Future Powers. The General Tribal Council may exercise such
further powers as may in the future be delegated to the Council by members
of the tribe or by the Secretary of the Interior or any other duly authorized
official or agency of the State or Federal Government.

Section 3. Reserved Powers. Any rights and powers heretofore vested in the
Tribe but not expressly referred to in this constitution
shall not be abridged by this Article, but may be exercised by the people of

the

and constitutional amendments.

Tribe through the adoption of appropriate bylaws
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Section 4. Manner of Review. Any resolution or ordinance which, by the
terms of this consgtitution, is subject to review by the Secretary of the Inte-
rior, shall be presented to the superintendent of the reservation, who shall,
within ten days thereafter, approve or disapprove the same.

If the superintendent shall approve any ordinance or resolution, it shall
thereupon become effective, but the superintendent shall transmit a copy of
the same, bearing his endorsement, to the Secretary of the Interior, who may,
within ninety days from the date of enactment, rescind the said ordinance or
resolution for any cause by notifying the tribal Council of such decision.

If the superintendent shall refuse to approve any ordinance or resolution
submitted to him, within ten days after its enactment, he shall advise the
Council of hisreasonstherefor. If these reasons appear to the Council insuf-
ficient, it may, by a majority vote, refer the ordinance or resolution to the
Secretary of the Interior, who may, within ninety days from the date of its
enactment, approve the same in writing, whereupon the said ordinance or
resolution shall become effective.

Article V: Amendments

This constitution and bylaws may be amended by a majority vote of the
qualified voters of the tribe voting at an election called for that purpose by
the Secretary of the Interior, provided that at least 30 percent of those enti-
tled to vote shall vote in such election; but no amendment shall become
effective until it shall have been approved by the Secretary of the Interior.

It shall be the duty of the Secretary of the Interior to call an election on
any proposed amendment upon receipt of a petition signed by one-third of
the qualified voters, members of the tribe.

ByLAwWS OF THE TRIBE

Article |: Duties of Officers

Section 1. Chairman of Council. The Chairman of the Council shall preside
over all meetings of the Council, shall perform the usual duties of a Chair-
man, and exercise any authority delegated to him by the Council. He shall
voteonly in the case of atie.

Section 2. Vice Chairman of the Council. The Vice Chairman shall assist the
Chairman when called upon to do so, and in the absence of the Chairman he
shall preside. When so presiding, he shall have al therights, privileges, and
dutiesaswell asthe responsibilities of the Chairman.
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Section 3. Secretary of the Council. The Secretary of the Tribal Council shall
conduct all tribal correspondence and shall keep an accurate record of al
matters transacted at Council meetings. It shall be his duty to submit
promptly to the superintendent of the jurisdiction, and Commissioner of
Indian Affairs, copies of al minutes of regular and special meetings of the
Tribal Council.

Section 4. Treasurer of Council. The Treasurer of the Tribal Council shall
accept, receive, receipt for, preserve, and safeguard all funds in the custody
of the Council, whether they be tribal funds or special funds for which the
Council is acting as trustee or custodian. He shall deposit al funds in such
depositary asthe Council shall direct and shall make and preserve afaithful
record of such fundsand shall report on all recei pts and expenditures and the
amount and nature of all fundsin his possession and custody at such regular
meetings of the General Tribal Council and at such other times as requested
by the Council or the executive committee.

He shall not pay out or otherwise disburse any fundsin his possession or
custody, except in accordance with aresolution duly passed by the Council.

The Treasurer shall be required to give abond satisfactory to the Coun-
cil and to the Commissioner of Indian Affairs.

Section 5. Appointive Officers. The duties of all appointive boards or officers
of the community shall be clearly defined by resolution of the Council at the
time of their creation or appointment. Such boards and officers shall report,
from time to time as required, to the Council, and their activities and deci-
sions shall be subject to review by the Council upon the petition of any per-
son aggrieved.

Article I1: Ratification of Constitution and Bylaws

This constitution and these bylaws, when adopted by a mgority vote of the
voters of the Tribe voting at a special election called
by the Secretary of the Interior, in which at least 30 percent of those entitled
to vote shall vote, shall be submitted to the Secretary of the Interior for his
approval and shall be enforced from the date of such approval.

Source: Felix S. Cohen Papers, Box 8, Folder 106, August 19, 1935.
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OUTLINE OF TRIBAL CONSTITUTION
AND BYLAWS

CONSTITUTION

1. Name of tribe or community.

2. Statement of purpose.

3. Territory. What territory shall be covered by the Constitution? Consider
the present boundaries of the reservation, possible future additions, and
possible exclusion of certain reservation lands from tribal jurisdiction
(e.0., landsin white ownership).

4. Membership.

(8) Present membership. Shall this be determined by census or allot-
ment rollsor otherwise?

(b) Right to membership of descendants. Should descendants having
less than a minimum degree of Indian blood be required to submit
the matter of their adoption to the council, or should all future
descendants be recognized as members, regardless of the degree of
Indian blood?

(c) Lossof membership. Should continuous absence from the reserva-
tion for aperiod of years or for life operate to end a person’s mem-
bership? Should membership be terminated for other reasons?

(d) Procedure for adoption of new members.

5. Organization of governing body.

(8 Number and titles of elected officers.

(b) Basis of representation. Should officers represent the entire reser-
vation or several districts or other groups?

(c) First election. Who should call and supervisethefirst election?

(d) Tenureof office.

(e) Timeof elections.

(f) Appointment of nonel ective officers. Consideration should be given
to the appointment of specia boards for the various tasks the tribe

178



OUTLINE OF TRIBAL CONSTITUTION AND BYLAWS 179

may wish to undertake, for instance, aland board, a credit board, a
board of elections, aboard of public works.
6. District organization. Should there be local district organizations? If so,
consider:

(a) District boundaries.

(b) Specid officersfor district government.

(c) Jurisdiction of district councils or other district officers. Should
these officers or councils have power to pass ordinances of their
own or should they administer the general tribal ordinances?

7. Powers of self-government.

(a) Grant of specific powers. The following powers, subject to certain
qualifications, may be enjoyed by atribe organized under the Indian
Reorganization Act. What powers a given tribe shall exercise and
what these qualifications shall be will depend upon the experience,
desires, and circumstances of each tribe. Certain of these powers
may be exercised only subject to review by the Secretary of the
Interior. The recommendations of the tribe on this matter will be
given due consideration.

(1) Negotiation with government agencies.

(2) Employment of legal counsel.

(3) Veto power over disposition of tribal assets.

(4) Adviceon appropriation estimates.

(5) Control over tribal territory: assignments of lands, exchange
of allotmentsfor assignments, control of tribal enterprises.

(6) Appointment of officers, boards, and commissions.

(7) Appropriation of available funds for public purposes. Under
existing law the only funds available to a tribe are those
which it may raise from taxes or contributions or those tribal
funds which Congress specifically appropriates for the use of
thetribal council.

(8) Requisition of labor for public purposes.

(9) Taxation.

(10) Exclusion of trespassersfrom reservation.

(11) Law and order: promulgation of ordinances, establishment of
courts, appointment of judges and policemen.

(12) Eminent domain. Should the tribe have the power to con-
demn the property of members needed for public purposes?
For what purposes? How should fair compensation be fixed?

(13) Regulation of commerce and use of property. Under this
heading should be considered the types of ordinances that
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may be necessary to protect the members of the tribe against
nuisances, against exploitation, against destruction of natu-
ral resources, etc.

(14) Control of inheritance. It should be noted that under existing
law, the tribe may not interfere with existing state law gov-
erning heirship with respect to allotted lands.

(15) Regulation of domestic relations.

(16) Appointment of guardians.

(17) Control of elections.

(18) Regulation of procedure of tribal government.

(b) Qualification of certain powers by requirement of tribal referen-
dum, manner of referendum.

(c) Acceptance of future grants of power.

(d) Reservation of any additional powers not enumerated above to the
tribe, to be exercised through bylaws or constitutional amendments.

8. Conduct of €lections and nominations.

9.

(8) Rightto vote. Who shall have the right to vote? What shall the age
regquirement be? Shall there be any residence requirement?

(b) Timeand place of voting.

(c) Manner of voting.

(d) Procedure for nominating candidates.

Removal from office.

(a) Forfeiture of office (by reason of continuous absence, conviction of
crime, etc.)

(b) Removal from office by council or other body.

(c) Popular recall of officials.

(d) Procedurefor filling vacancies caused by death or removal.

10. Popular participation in government.

(8 Meansof informing tribe of official acts. How shall the members of
the tribe be kept informed of the acts and plans of their representa-
tive?What provisions should be madefor general tribal meetingsor
district meetings?

(b) Popular initiative. Shall the members of the tribe have the right, by
petition or otherwise, to require a popular vote on certain meas-
ures?

(c) Popular participation in committees. Should members of the tribe
(or Indian Service employees) be encouraged to serve on regular
and specia council committees or boards, to deal with mattersin
which they are particularly competent?
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11.

12.

Land.

(&) Maintenance of tribal title to tribal land; prohibitions against allot-
ment or sale of tribal land.

(b) Procedure for making assignments of tribal land.

(1) Tenure of assignment.

(2) Reversion for nonuse. Upon what conditions shall assigned
lands be considered abandoned and available for reassign-
ment?

(3) Reassignment at death of assignee. What preferences shall be
given to the assignee's dependents?

(4) Personsentitled to receive assignments.

(5) Amount of land included in assignment.

(6) Voluntary exchange of allotmentsfor assignments.

(7) Assignmentsof sharesin large community tracts.

(c) Useof unassigned tribal lands.

(d) Use of proceeds from leasing or other disposition of unassigned

landsfor charity and other public purposes.

(e) Guarantee of existing rights of private ownership.

(f) Procedure for carrying out land policies. What body or official shall
make assignments? Shall there be an appeal from these decisionsto a
court or to some other tribal body or to the Secretary of the Interior?

Amendments. Procedure for proposing and voting upon amendmentsto

constitution and bylaws (partly specified in Wheeler-Howard Act).

ByLaws

Duties of officers.

(a) Dutiesof individual officersand of regular boards, commissions, or
standing committees.

(b) Review of acts of officersby council.

Qualificationsfor office.

Certification, installation, and oaths of office.

Salaries. Shall any salaries be paid to tribal officials, and if so, in what

sums and from what source of revenue?

Meetings and procedure.

(a) Dateand place of regular meetings.

(b) Quorum.

(c) Calling of special meetings.

(d) Rulesof order. Shall all meetings be public to the tribe?
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6. Judicia code. Jurisdiction, powers, and duties of judges and other legal
officers. The proposed Law and Order Regulations of the Indian Office
may serve asamodel for thistopic and the succeeding topic.

7. Code of misdemeanors.

8. Domestic relations.

(8 Marriage

(b) Divorce.

(c) Careof dependents.

9. Law of property.

(8 Inheritance.

(b) Control over issuance of fee patents and sale of lands. Shall the tribe
make recommendationsto the Secretary of the Interior, for or against
theissuance of fee patentsto allottees or the sale of restricted lands?

(c) Leases. What control shall the tribe have over the leasing of tribal
lands, allotments and heirship lands?

(d) Regulations of grazing, control of erosion, and abatement of nui-
sances.

(e) Control of prospecting and mining.

(f) Control of hunting and fishing.

(g) Regulation of industry and commerce.

10. Tribal taxation. How shall the tribe raise the necessary funds for tribal
government?
11. Publicwelfare.

(8 Charity.

(b) Education.

(c) Recreation.

(d) Socia work.

(e) Public health.

12. Indian Service personnel.

(8) Cooperation of Indian Service employees with tribal government
through reports, service on committees, etc.

(b) Handling of tribal council of complaints and charges against
employees.

(c) Recommendations for federal appointments by petition, by tribal
council, or otherwise.

13. Procedure for adoption of constitution and bylaws (specified in

Wheeler-Howard Act).

Source: Felix S. Cohen Papers, Box 8, Folder 106, no date.



APPENDIX C
MODEL CORPORATE CHARTER

. The Tribe is hereby created a body corporate and
politic of the United States of America.

. The name of the corporation shall be the Incorporated
Tribe.

. The said Incorporated Tribe shall have perpetual
succession with power to sue and be sued in courts of law and equity
within the jurisdiction of the United States; but the grant or exercise of
such power to sue and to be sued shall not be deemed a consent to the
levy of any judgment, lien, or attachment upon the restricted property of
the Tribe.

. The said Incorporated Tribe shall be amember-
ship corporation. Its membership shall consist of those persons entitled
to membership in the Tribe, now or hereafter, as pro-

vided by the constitution of the said tribe adopted on
and approved by the Secretary of the Interior on
. The management and governance of the affairs of the Incorporated
Tribe shall bein the manner set forth in the constitu-
tion of the said tribe. The council or the tribe shall, in addition to all
other duties, perform the duties customarily entrusted to the board of
directors of amembership corporation.
. No property rights of the Tribe shall be impaired
by the incorporation of the tribe, but the tribe, as incorporated, shall
continueto have and control all property, real and personal, and all legal
and equitable interests in such property, heretofore vested in the
Tribe, and shall likewise be subject to all existing
debts and liabilities of the said tribe, except where such debts or liabili-
tiesare cancelled pursuant to law.
. The Incorporated Tribe shall issue to each of its
members a nontransferable certificate of membership evidencing the
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equal share of each member in the assets of the incorporated tribe. The
officers of the Incorporated Tribe shall distribute equally, among the
members of the tribe, all profits of tribal enterprise, over and above
sums necessary to defray tribal obligations to members of the tribe or
other personsand over and above all sumswhich may be devoted to the
construction of public works, the costs of public enterprises, the
expenses of government, the needs of charity, or other tribal purposes.

Such dividends shall be declared during the month of January, in each

year, and shall be paid during the ensuing year in monthly installments.

. The Incorporated Tribe shall have the following cor-

porate powers:

(8 Thepower to adopt and alter at its pleasure a corporate seal.

(b) The power to purchase, take by gift, bequest, or otherwise, own,
hold, manage, operate, and dispose of property of every descrip-
tion, real and personal; but such power shall not extend to the sale
or mortgage by the tribe of any land included in the limits of the

Reservation, or to the issuance of leases or permits
covering such lands for a period in excess of ten years; and all
losses and permits issued prior to January 1, 1940, must be
approved by the Secretary of the Interior.

(c) The power to borrow money from the Indian Tribal Credit Fund
established by Section 10 of the Act of June 18, 1934 (Public Law
No. 383, 73d Congress), or any other governmental credit agency,
and to use such fundsdirectly for the purchase of landsfor tribal use
and for the economic development of tribal resources, properties,
and industries, or to advance moneys thus borrowed to individual
members of the Incorporated Tribe, or to associa-
tionsentirely consisting of such members, in furtherance of the pur-
poses specified by the relevant statutes of Congress and regulations
of the Interior Department.

(d) The power to purchase restricted Indian lands and to issue in
exchange therefor interests in corporate property under the follow-
ing conditions:

(1) Kinds of land to be acquired. It shall be the duty of the Incor-
porated Tribe, so far asits resources permit,
to purchase all heirship lands which cannot be conveniently
partitioned among the heirs, al lands of old or incapacitated
Indians who desire to exchange their lands for a life pension,
all excess lands of members of the tribe owning more than the
maximum unit of land ownership fixed by the tribal council,



MODEL CORPORATE CHARTER 185

)

and all lands needed for public purpose, as defined by the con-
gtitution and bylaws of the Tribe. The
Tribe may in addition acquire by voluntary

surrender, in exchange for corporate interests, any landswhich
may be incorporated into tribal grazing units, or other areas
under tribal ownership.

Forms of Compensation. Compensation for lands thus
acquired shall be made either by payments on installment
equally distributed over aten- year period, or by the issuance
of corporate securitiesin any of the following forms:

a. Grazing permit. In consideration of the grant to the Incor-

porated Tribe by of the
following property , the Incorporated
Tribe hereby grantsto
permission to graze head of
for aperiod of years

upon tribal 1ands of the Incorporated
Tribe, without charge.

b. Old age pension. In consideration of the grant to the Incor-
porated Tribe by of the
following property , the Incorpo-
rated Tribe hereby agreesto pay to

the sum of dollars
upon thefirst day of each month so long as

shall live,

c¢. Assignment of land. In consideration of the grant to the
Incorporated Tribe by
of thefollowing property , the
Incorporated Tribe hereby assignsto

, for hisexclusive use and occupancy

. Unless shall make
substantial improvements of the said land within a period
of two years, it shall revert to the Incorporated

Tribe; upon the further condition that
such land shall not be encumbered or alienated in any man-
ner nor leased except to amember of the

Tribe and upon terms approved by thetribal council; and

upon the further condition that may

designate the person or personsto whom the land above
described shall be assigned upon his death, provided any




186

9.

10.

11

APPENDIX C

such designee must be amember of the
Tribe and otherwise entitled to receive an assignment of
tribal 1and under the constitution and bylaws of the said
tribe.
d. Proportionateinterest intribal lands. In consideration of
the grant to the Incorporated Tribe by
of thefollowing property, ,
the Incorporated Tribe hereby assigns
to and to hisheirsand assignsforever, a
proportionate interest in tribal land and
in the income therefrom, based upon the ratio which shall
obtain in any year between the area of land above
described and the total areaof tribal land.
Thisinterest shall not be transferable except with the con-
sent of thetribal council, but may be devised and inherited.
(3) Amount of compensation. The amount of compensation to be
paid by the Incorporated Tribe in any of
the foregoing transactions shall be determined by the council
of the tribe, or fixed by designated officers thereof and ratified
by the said council. In all transactions consummated prior to
January 1, 1940, the determination of the tribal council with
respect to the amount of compensation may be revised by the
Secretary of the Interior upon petition of any person aggrieved
or upon petition of any member of the tribal council, and the
transaction may be voided within six months of its consumma-
tion, if the Secretary shall find that such compensation is
unreasonably low or clearly excessive or has been fixed by
fraudulent or improper means.
The foregoing enumeration of powers shall not be construed to impair

the authority of the Tribe in matters of government
not comprised within this corporate charter.
The Incorporated Tribe is recognized to be an

instrumentality of the Federal Government for the administration of
Indian Affairs, and none of the property of the said Incorporated
Tribe shall be subject to state or local taxation, but any
dividends distributed by the said tribe in excess of $200 per capita shall
be subject to any state taxes upon income or profits which would be
applied to a cooperative marketing association of citizens of the state.
This charter shall not be revoked or surrendered except by act of Con-
gress, but may be amended by resolution of the council of the
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Tribe, ratified by atwo-thirds vote at a proper ref-
erendum, and approved by the Secretary of the Interior.

12. This charter shall be effective from and after the date of its ratification
by amajority vote of the adult Indiansliving onthe
Reservation.

Approved by the Secretary of the Interior
onthe day of , by virtue
of the authority conferred by Section 17

of theAct of June 18, 1934, (Public Law No.
383, 73d Congress), after receipt of a
petition by at least one-third of the adult
Indiansresiding on the

Reservation for the issuance of acharter of
incorporation.

Approval recommended:

John Collier Harold L. Ickes
Commissioner of Indian Affairs Secretary of the Interior
Washington, D. C.
Date

CORPORATE SEAL

| hereby certify that the foregoing
charter wasratified at aspecial election
by amajority vote of the adult Indians
onthe Reservation.

Reservation
State of
day of , 1935

, President
, Superintendent
Reservation

Source: Felix S. Cohen Papers, Box 7, Folder 104, September 25, 1935.
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Counsel: employment of, 59; legal, 59; public wel-
fareand, 168; right to, xii

Court cases, xvii

Court clerk, 119

Court of appeals, 21, 38, 115

Court of Indian Offenses, 115, 117, 136

Court procedure, attorneysand, 119

Courts: condemnation of tribal property and, 70; dis-
trict, 115, 121; Indian, 21; of Indian offenses,
115-28; interference with, 126; judicial codeand,
114, 126, 128; reservation, 20; rules of, 128; state,
70; tribal (see Tribal courts); types of, 20-21

Creek, written constitutions from, xxi

Creek Nation. See Muskogee (Creek) Nation

Crimes. See Misdemeanors/crimes

Criminal jurisdiction, xvi

Criminal laws, 132-36

“Criticisms of Wisconsin Oneida Constitution,”
XXViii

Cultural self-determination, xvi

Customs: chiefsand, 39; governing body and, 107;
marriage as, 137; tenure of officeand, 47

Daiker, Fred H., xxiii, xxvi

DawesAct, xiii

Deloria, Vine, Jr., xvii

Democracy: Cohen’s conception of, Xiii—xiv; insti-
tutional interpretations of, xi

Democratic organization, 70

Department of Justice, xvi
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Department of the Interior, 33, 35, 42, 60, 71, 114;
“Basic Memorandum” and, xxx; Cohen’s per-
sonal lifeand, xvi; control over tribal property
and, 57; democracy and, xiv; domestic relations
and, 136; misdemeanors and, 136; property and,
159; rights of American Indians/Alaskan Natives
and, xi—xii; taxation and, 165; tribal constitutions
and, XXi, XXVi, XXVii, Xxviii

Dependents, self-government and, 63

Development, of communities, 69

Director of aspecified activity, astribal title, 21

Directors, board of, 20

Discrimination, xviii

Distributions, 157-58

District court, 21, 115

District of Columbia, 5

District officers, 24

District organization, 22-27

Diversity, xvii

Divorce: aslaw of domestic relations, 137—-42; self-
government and, 63

Domestic relations: control of, 63; law of, 13742

Douglas, William O., xix

Dues, self-government and, 64

Duties: of Indian police, 130; of officers, 79-91,
176-77

Eastern Band of Cherokee Indians: governing body
for, 105; judicial code for, 114; oaths of office
for, 97; officersfor, 90; offices/titlesand, 20;
property of, 147—49; qualificationsfor officefor,
93; self-government and, 69

Eastern Band of Cherokeesin North Carolina. See
Charter of the Eastern Band of Cherokeesin
North Carolina

Economics, xii

Economic self-determination, xvi, xxi

Education: of Klamath Business Committee, 7;
officesand, 21; public welfareand, 168; self-
government and, 60

Elections, xii, 21; centralized government and, 22;
chiefsand, 38; conduct of, 40-46; control over,
61-62; district organization and, 22, 23, 24; gov-
erning body and, 107; self-government and,
61-62, 63; of tribal officers, 95, 96, 100; women
and, 63

Employees: appointment of, 60; jurisdiction over
Indian, 127; supervision of Indian Service,
71-72

Enrollments, 60, 62

“Erosion of Indian Rights, 1950-1953: A Case
Study in Bureaucracy, The,” xi, Xii

Ethical Systemsand Legal Ideals: An Essay on the
Foundations of Legal Criticism, xiv

Exclusion, self-government and, 65-66

Executive council: governing body and, 28; as
tribal title, 20

Executive department, 32

Expenses, 62

Extradition, 127-28

Factionalism, 23, 107
Fadden, Ray, xx—xxi
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Fair-employment practices, xiv

Fateful Time, A, xxiii

Federal courts, condemnation of tribal property
and, 70

Federal criminal laws, 133

Federal funds, xii

Federal Indian law, Cohen and, xv, Xvi—Xix, Xxvi

Federal-Indian relationship, xviii

Federal laws: misdemeanors and, 133, 135, 136;
self-government and, 55, 65, 66; tenure of office
and, 47

Federal statutes, xvii. See also Law(s)

Federal trust funds, 64

Fee-patented lands, 13, 68

Fee patents, 60

Fees: jury, 119; for property, 146; self-government
and, 64; witness, 122

Feldman, Stephen M., Xii—xiii, xviii—xix

Finance, 21

Fines, 121

Fiscales, astribal title, 21

Fishing permits, 57, 67

Five Civilized Tribes, two-chambered legislature
for, 32

Five Civilized Tribes of Oklahoma, tribal titlesin,

Florida, Seminoles of, 47

Fort Apache, 47

Fort Belknap Indian Community, officers of, 83,
87-88

Fort Belknap Indian Reservation, 9-10

Fort Belknap Indian Tribal Association, 14, 160-62

Fort Belknap Reservation: district organization on,
22; electionsfor, 41; governing body for, 29-30;
officerson, 81, 84; popular initiative/referendum
and, 50; self-government and, 56, 58, 61, 67-68,
72; tribal government and, 34-35

Fort Belknap Tribal Business Council: governing
body for, 108-109; officersin, 91

Fort Bidwell Indian Colony in California: chiefs
and, 38; officers on, 90; production on, 152-55

Fort Peck, 45

Fort Peck Indian Reservation, officers of, 90

Fort Peck Indians, officersfor, 88-89

Fort Yuma Indian Reservation, 17-18

Fort Yuma Reservation: control over other tribal
organizations and, 70; further powersfor, 74;
maintenance of law/order and, 73; negotiations
and, 59; powers of, 56; public welfare and, 71

Frankfurter, Felix, xiv, xix

Freedoms, basic, xii

“Functional jurisprudence,” xii

Funds: appropriation of, 62; disbursement of, 67;
federal, xii; federal trust, 64; for judicial salaries,
118; for labor, 155; tribal, 57, 58, 101, 102, 155,
165

Gayanashakgowah (Great Binding Law), xxi,
50-51, 96

General Allotment policy, xiii

GilaRiver Reservation, 158

Goldberg, Carole, xxxii

Gordon, Philip, xxvi
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Governing body: chiefsand, 37; district organiza-
tionand, 22; form of, 28-32; Indian Office and,
33; inmodel constitution, 174; popular initia-
tive/referendum and, 50; procedures of, 103-12;
self-government by, 55, 56, 61

Government: alcohol and, xv; centralized, 22, 24;
DawesAct and, xiii; Indian Claims Commission
Act of 1946 and, xvi; modern formsof, 107;
municipal, xxii; new forms of, 19-20; ol der
formsof, 19-20; popular initiative/referendum
and, 50; public welfare and, 168; taxesfor, 165;
tenure of office and, 47; traditional and modern
formsof, 3; unified, xxix, 28, 29-30; United
States, xvii. See also Tribal governance/govern-
ment; Self-government

Governor: duties of, 81; electionsfor, 43-45; gov-
erning body and, 29; insigniaof office and, 100;
parole and, 126; astitle, 20

Grants of rights of way, 57

Gratuity appropriations, 58

Grazing: condemnation of property and, 69; per-
mitsfor, 57, 67; power to regulate, 68; property
and, 144, 159

Great Binding Law. See Gayanashakgowah (Great
Binding Law)

Grievance committee, in Constitution of the Seneca
Indian Council of Oklahoma, 21

Guardians, appointment of, 64

Haas, Theodore, xi, xiii—xiv, xvi

Handbook of Federal Indian Law, xi, xv—xviii

Hard sciences, xii

Harper, Allan G., xxi

Haycox, Stephen, xiii

Headman, 19, 20, 37, 106, 107

Health, public, 71

Health officer, astribal title, 21

Heirship lands, 60, 159, 160-64

Heritage, 38

Highway commissioners, astribal title, 21

History, Xii, xviii, xxi-xxii

Honorablelife, of Klamath Business Committee, 7, 8

Hoopa Business Council: district organization for,
23-24; officersfor, 90; popular initiative/referen-
dum and, 52; qualificationsfor officefor, 93;
salaries of officialsfor, 101

Hoopa Valley Reservation, 24

Hopi, 38

House Concurrent Resolution 108, xvi

House of Kings, in Muskogee (Creek) Nation con-
stitution, 20, 32

House of Representatives: for Chickasaw Nation,
32; for Choctaw Nation, 32; astribal title, 20

House of Warriors, in Muskogee (Creek) Nation
constitution, 20, 32

“How Long Will Indian Constitutions Last?’ xxi

Hualapal, xvi

Humanrights, xi, xii, xiii, 143

Hunting permits, 57, 67

Ickes, Harold, xxvii, xxviii
“Immediate Program for Organization of Indian
Tribes,” xxiv
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Incompetents, guardianship for, 64

“Incorporated” (added to tribe’sname), 5

Indian Claims Commission Act of 1946, xvi

“Indian congresses,” xxii

Indian Country, xviii, XiX, Xxiii, XXix

Indian courts, 21

Indian Law Survey, xvi

Indian New Deal, xi, xvi

Indian Office, xxiv, Xxvi, xxvii, xxiX, 3; chiefs
and, 37; civilizing Indians through, 95; Fort
Yuma Indian Reservation and, 17; governing
body and, 103; property and, 144; qualifications
for office and, 92; self-government and, 33, 35,
36, 55, 61

Indian police, 130-31

Indian policy, xiii; “Basic Memorandum” and,
xxviii; Handbook and, xviii; Meriam Report and,
XV

Indian reforms, xv

Indian Reorganization Act (IRA), Xiii, Xv, xvi,
XiX=XXiV, XXV, XXiX, XXXii

Indian Reorgani zation period, xiii

Indian Service: officersand, 90; procedure for
governing body and, 105; public welfare
and, 170-71; self-government and, 56, 60,
71-72; supervision of employeesfor, 71-72;
taxation and, 165; tribal constitution assistance
from, 3; tribal government and, xxix—xxx,
33-36

Indians of Fort Belknap, 9-10

Indians of the Fort Belknap Reservation: elections
for, 41; Indian Service/tribal government and,
34-35; popular initiative/referendum and, 53

Indians of the Fort Yuma Reservation, self-govern-
ment and, 59

Indians of the GilaRiver and Salt River Reserva-
tions, 158

Indians of the San Carlos Reservation: governing
body for, 104, 106; self-government and, 55;
statement of purposefor, 10

Indians of the Standing Rock Reservation: elections
for, 45; offices/titlesfor, 20; Sioux, 7

Indians on the San Carlos Reservation, tenure of
officefor, 48-49

“Indian’s Quest for Justice, The,” xvi

Indigenous constitutional history, xxi

Indigenous peoples/nations, xvii, Xx, Xxiii, XXix

Individual lands, 68

Inheritance: control of, 64; governing body and,
107; officersin matters of, 20; self-government
and, 64; Surrogate's Court and, 115

Inheritance tax, 166

Initiative, popular, 50-54

Injustice, xviii, 123

Insignia, 95-100

Institute of Ethnic Affairs, xv

Intercultural understanding, xiv

Interior Department. See Department of the Interior

Intermarriage, 17, 18, 13942

Internal improvements, officersfor, 21

IRA. See Indian Reorganization Act (IRA)

Iroquois, xxi

Iroquois Confederacy, xxi, 50-51, 96
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Jennings, Jane, xxvii

Judges: appeals and, 123; attorneys and, 120;
fines/penalties and, 121; governing body and, 28;
judicial administration and, 114; personnel and,
117, 118; probate, 20; removal of, 121; substi-
tute, 125; tenure of officeand, 47; astribal offi-
cers, 20

Judgments, civil, 128-29

Judicial administration, 114

Judicial code, 113-31; appea and, 123-24; arbitra-
tion and, 127; attorneys and, 119-21; bail/bond
and, 126; civil actionsand, 124, 128; clerksand,
119; commitments and, 124-25; complaints and,
121-22; copies of lawsand, 126; courts of Indian
offenses and, 115-28; extradition and, 127-28;
finesand, 121; Indian police and, 130-31; judges
and, 121, 125; judgments and, 128-29; juries
and, 118-19; jurisdiction for, 115-17, 127; meet-
ingsfor, 118; parole and, 126; penaltiesand, 121;
personnel and, 117-18; power to sign for super-
intendent and, 125; prisoners and, 124; records
and, 119; restitution and, 126; search warrants
and, 125; signatures and, 125; warrantsto appre-
hend and, 123; witnesses and, 122

Judicial department, 32

Judicial officers, 20-21

Judicial powers, 72

Judicial seals, 125

Judicial system, 114-15

Judiciary, officesfor, 21

Junior ChippewaAssociation of the White Earth
Reservation, governing body for, 106

Junior YakimaIndian Council, 10-12, 17, 85

Juries, 118-19

Jurisdiction: civil, xvi; criminal, xvi; criminal laws
and, 132, 133, 134, 135; definition of territory
and tribal, 13; domestic relations and, 137, 142;
judicial codeand, 115-17, 123, 127; over Indian
employees, 127; self-government and, 64, 70;
state power and, Xix; termination and, Xvi—xvii

Jurisprudence, xi, Xii

Justice: administration of, 28, 72, 113, 114; law as
instrument of, xii; social, xiii

Justices, astribal officers, 20

Justices of the peace: judicial code and, 114; in
Squaxin Island Reservation, 21n; astitle for
tribal court, 115; astribal officers, 20

Keynes, John Maynard, xii

Klamath Business Committee: oaths of office for,
97; qualificationsfor officefor, 93

Klamath Business Community, 7-8

Klamath Constitution: electionsin, 41-42; popular
initiative/referendum and, 51

Kramer, Lucy M., Xiv—xv

Labor: communal duties and, 66; property and,
155-57; sdaries of officidsand, 101

Laguna Constitution of 1908, tenure of officein, 47

Laguna Pueblo Indians: bylaws of, 144-47; domes-
ticrelations of, 142; electionsfor, 43; governing
body for, 29, 104, 105, 108; judicial codefor,
113-14, 124; |abor requirements for, 156; offi-
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cersfor, 85-86; popular initiative/referendum
and, 51; property of, 144-47

Land claims, xv

Land commissioners, board of, 28

Land committee, 28

Land consolidation, Xix

Land ownership, 3, 13, 143, 144, 147

Lands: acquisition of, 60; administration of tribal,
67-68; committee for, 28; control over, 57-58;
electionsand, 46; exclusion and, 65; fee-
patented, 13, 68; governing body and, 28; heir-
ship, 60, 159, 160-64; individual, 68; inheritance
and, 64; IRA and, xx; membership and, 62; nego-
tiations and, 60; officersfor, 21; organization
developed on, 5; preserving and developing
Indian, 6; regulation of, 67; restricted, 68, 159,
160; termination of, xvi; territory of, 13. Seealso
Property

Land violations, xvi

“Law and Ethics,” xvi

Law and order, 72-74

Law and Order Regulations, 114-15, 123-24, 127,
128-29, 130, 136

Law(s): American Indian, xi; applicablein civil
actions, 128; attorneys and, 119; Cohen’s philos-
ophy of, xii—xiii; copies of, 126; criminal,
132-36; of domestic relations, 137-42; federal
(see Federal laws); federal criminal, 133; federal
Indian (see Federa Indian law); Great Binding,
xxi, 50-51, 96; Indian, xviii; inheritance, 64; as
instrument of justice, xii; of marriage/divorce,
137-42; for misdemeanors/crimes, 132—36; for
offenses (see Offenses); penal, 132, 134; philoso-
phy of, xii—xiii. See also Bylaws, State laws

Lawsuits: Indian Claims Commission Act of 1946
and, xvi; for Indian rights, xv

Lawyer: Cohen as, xiii; judicia codeand, 114, 119,
120. See also Attorney

Leadership: chiefsand, 39; Cohen’s, xvi; governing
body and, 107; positions of, 95

Leases, 57,68

Legal Conscience: Selected Papers of Felix Cohen,
The, xv

Legal counsel, 59

“Legal pluralist,” xiii

“Legal realism,” xii

Legislative bodies, 31-32, 37

L egislative department, 32

Legislative power, 72

Legislature: modern, 110; tribal, 20, 32; two-cham-
bered, 32

Legitimacy, self-government and, 63

LexisNexis, xi

Libby, Scooter, xxx

Liberties, civil, xvi

Lieutenant, astribal title, 21

Light Horse Company, astribal title, 21

Light Horsemen, astribal title, 21

Lincoln, Abraham, 100

Liquor, xv, xvi. See also Alcoholic beverages

Loans: government, 60; reimbursable, 57

Lower court, 21

Lummi of Washington, tenure of officefor, 47
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Majority, 56, 63, 110

“Majority right,” 110

Majority rule, 110, 111, 112

Majority vote, 54, 119

Majority will, 50

Management, land, 144, 151

Margold, Nathan, xv, xvii, Xxi, Xxv, Xxvii—xxviii,
XXX

Marriage: aslaw of domestic relations, 137-42;
self-government and, 63

Marshal, astribal title, 21

Marshall, Robert, xxi

Maura, Gene, xvi

Mayor, 20, 82

Mayordomo, 85, 156

Meetings: judicial code and, 118; tribal council,
103-106

Members: communal duties and, 66-67; condem-
nation of property and, 68; exclusion and, 65;
governing body and, 105-107, 110-12; labor
and, 157; misdemeanors and, 136; property of,
67, 68, 143, 146; public welfarefor, 168; regulat-
ing conduct of, 70; taxation and, 165

Membership, 13-18, 28-40; control over, 62—63;
governing body and, 28; in model constitution,
173; offices and, 21; self-government and,
62—63. See also Citizenship

Menominee Indians: electionsfor, 42; qualifica-
tionsfor officefor, 93

Menominee Tribe, 14; district organization for, 23;
officersin, 81-82; wagesfor labor in, 155

Menominee Tribe of Wisconsin, 8

Meriam Report, xv

Merit, chiefsand, 39

Metlakahtla Indian Community, chiefsand, 37

“Miner’s canary” metaphor, xviii

Mining leases, 57

Mining trustee, astribal title, 21

Minorities: Indians as, xiii; treatment of, xii; unani-
mous agreement and, 111

Minority obedience, 112

Minors, guardianship for, 64

Misdemeanors/crimes, 132—-36

“Model constitutions,” xxii, XXiii, XXv, Xxvii,
Xxviii, xxix, 3; anendmentsin, 176; example of,
173-77; governing body in, 174; membershipin,
173; officersin, 176—77; powers of tribal council
in, 174-76; ratification of constitution/bylawsin,
177 territory in, 173

Model corporate charter, 183-87

Mohawk, xx

Moneys, tribal, 57

Morals, 71

Motion, 110

Municipal governments, xxii

Muskogee (Creek) Nation: committeesin, 21; gov-
erning body for, 32; judicial codefor, 118; mem-
bership and, 18; offices/titlesand, 20

Muskogee Nation: attorneys and, 120; bail bonds
and, 126; commitments and, 124-25; complaints
and, 121-22; domestic relations of, 139; heirship
lands and, 162—64; juriesand, 119; labor require-
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mentsfor, 156; police and, 130-31; substitute
judges and, 125; witnesses and, 122

Name of organization, 5

National attorney, astribal title, 21

National Committee, for Cherokee Nation, 32

National Council, for Cherokee Nation, 32

National Security Agency (NSA), xii, xxx

National solicitor, astribal title, 21

Native renaissance, xvii

Natural resource issues, xiv

Navajo Reservation, district organization on, 23

Neah Bay Village: electionsfor, 43; officersfor, 91

Negotiations, power to represent tribein, 59-61

New Deal, xix, xxi

New Mexico, pueblos of, 100

Newton, Nell Jessup, xi

New York, xiv, xv

New York Association for New Americans, xv

Nez Perce, xvi

Nominations: chiefsand, 38; electionsand, 41

Non-Indians: contestswith, 3; federal Indian law
and, xix; integration of, xxvii; involvement of,
xxi; misdemeanors and, 132, 134, 135; property
and, 68, 144; taxation and, 166

Nonmembers: exclusion for, 65; governing body
and, 106, 108

North Carolina, Eastern Band of Cherokeesin. See
Charter of the Eastern Band of Cherokeesin
North Carolina

NSA. See National Security Agency (NSA)

Oaths of office, 95-100

Obstruction, 111

Offenses: Code of Tribal, 136; courts of Indian,
115-28; criminal law for, 132-36; tribal, 74, 124,
127

Office: election to tribal, 110; oaths of, 95-100;
qualifications for, 92—94; tenure of, 4749

Officers, 20-21, 24; band, 24; ceremoniesfor,
95-96; chief, 82; chiefsand, 38; district, 24;
dutiesof, 79-91, 176-77; elections and, 40, 45;
governing body and, 28, 29, 107, 112; judicial,
20-21; qualifications of, 92-94; salaries of, 62;
self-government and, 61-62, 63; tribal govern-
ment and, 37. Seealso Officials

Offices, of tribe, 2021, 108

Officials: appointment of, 61; chief, 81; duties of,
80; judicial code and, 114, 119, 120, 126; public
welfare and, 168; salaries of, 101-102. Seealso
Officers

OglalaSioux Tribal Council of the Pine Ridge
Reservation, 7

QOglaaTribal Council of the Pine Ridge Reserva-
tion: chiefsand, 37; electionsfor, 45; self-gov-
ernment and, 65

Oklahoma: Five Civilized Tribes of, 21; Seneca-
CayugaTribein, 84-85; SenecaIndian Council
of, 21

Omaha, xvi

Onchiota, New York, xx

Ordinances, 54, 61, 72, 112, 119, 126, 157, 164
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Organizations: band, 22, 24; control over other
tribal, 70; district, 22-27; name of, 5; tribal con-
stitutions and, xx, Xxi, xxiii

Osage, written constitutions of , xxi

Osage Nation: electionsfor, 42; judicial codefor,
116, 129, 131; membership and, 18; officersin,
80-81; self-government and, 65

Overseers, board of, 20

Overseers of the poor, astribal title, 21

Ownership: Indian, 160; land, 3, 13, 143, 144, 147;
private, xiii; as purpose of Indian tribe, 6; tribal,
158, 159

Pardon, 126

Parole, 126

Peacemakers' Court: in SenecaNation, 116-17; in
SenecaNation of New York, 21; astitle of court,
115

Penal law, 132, 134

Penalties, 121

Per capitapayments, 57

Permits, 57, 67, 68

Personal freedoms, xii

Personnel, judicial codeand, 117-18

Philippines, xiv

Pima Community: domestic relations of, 140; elec-
tionsfor, 43; judicia codefor, 118, 121; property
of, 158-59

Pima Community of Arizona: governing body for,
31; maintenance of law/order and, 73-74; mem-
bership and, 14-15; oaths of officefor, 97; quali-
ficationsfor officein, 92

Pima Reservation, 7, 8

Pine Ridge Reservation: chiefsand, 37; Oglda
Sioux Tribal Council of the, 7; OglalaTribal
Council of the (see OglalaTribal Council of the
Pine Ridge Reservation)

Plame, Valerie, xxx

Pluralism, xiii, xix

Police: chief of, 21; Indian, 118, 130-31

Police captain, astribal title, 21

Police commissioner, astribal title, 21

Policeman, astribal title, 21

Political self-determination, xxi

Political traditions, xxv

Poll tax, 165

Pommersheim, Frank, xviii

Popular initiative/referendum, 50-54

Population, officesand, 21n

Postponement, 111

Pound, Roscoe, xiv

Powers: chiefsand, 37, 38; inherent governing, xvi;
judicial, 72; popular initiative/referendum and,
53; residual, 75; tribal, 36, 56; of tribal council,
56, 174-76; of tribal self-government (see Self-
government). See also Rights

“Powers of Indian Tribes,” xxv, xxvii, 64, 66, 68

Preamble, 6, 8-10

President, 20, 28, 82, 97, 126

Principal chief, 19, 20, 80, 131

Principales, 19, 38

Principal men, 19
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Prisoners, 124

Prisons, secret, Xxxx

Private ownership, xiii

Probate judges, 20

Procedures: of governing body, 103-12; power to
regulate, 62

Production, property and, 151-55

Professional attorneys, 119-21

Property, 57-58, 67-68, 143-64; allotment and,
158-59; condemnation of, 68—70; control over
individual, 68; distribution of, 146-50; domestic
relationsand, 139; heirship lands as, 160-64;
labor and, 155-57; land improvement of,
143-46; personal, 64; production and, 151-55;
tenure of, 149-51; use/disposition of, 70. See
also Lands

Property freedoms, xii

Property rights, 62

Proportional representation, 40

Proprietary rights, xii

Prospecting, permitsfor, 57, 67

Psychology, xii

Public business, power to appropriate and, 62

Public enterprises, communal dutiesand, 66

Public health, 71

Public Law, xvi, xvii

Public service, Cohen and, xvi

Public welfare, 168—71; condemnation of property
and, 69; officesfor, 21; promotion of, 71

Public works: communal duties and, 66; labor and,
157; officersfor, 21

Pueblo, 5, 37, 38

Pueblo of Laguna: district organization for, 25; offi-
cersfor, 85-86; property of, 144-47

Purposes, statement of, 6-12

Pyramid Lake Indian Reservation, chiefsand, 39

Quarrying, permitsfor, 67

Quechan (Fort Yuma) Tribal Council, 52; govern-
ing body for, 106; heirship lands and, 162; judi-
cia codefor, 115-16, 130; labor requirements
for, 157; public welfare for, 168-70; qualifica-
tionsfor officefor, 94; self-government and, 64,
66, 67

Quechan Tribal Council, 17-18

Quinaielt Indians, judicial codefor, 114

Rations, 60

Realism, xii—xiii, xviii

Recall, 53, 63, 76, 121

Recommendations, 60

Records, 119

Reeves, J. R. T., xxiii

Referendum, 76, 111; popular, 50-54; self-govern-
ment and, 62, 63

Reform, constitutional, xxx

Regulations, 68, 115, 119, 168

Reimbursableloans, 57

“Relation of the Indian Serviceto Tribal Govern-
ment,” XXiX—XXX

Religion, freedom of, xii

Relocation, of American Indians, xvi—xvii
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Removal, 60, 61-62

Renaissance, Native, xvii

Representative Council of the Cheyenne River
Sioux Indians, qualifications for office for,
92-93

Representatives, 31

Reprieve, 126

Reservation courts, 20

Reservations: bylaws/constitution and, 79; chiefs
and, 37, 38; criminal law and, 132, 133, 134,
135; DawesAct and, xiii; district organization
on, 22, 23, 24; domestic relations on, 139;
elections for, 40, 42, 43; governing body on,
31; IRA and, xx; judicial code for, 114, 118,
124, 130; labor on, 155; liquor and, xv;
membership on, 13; misdemeanors and, 132;
name of organization and, 5; officers on, 80,
82, 90, 91; property on, 144, 145, 151, 158,
164; salaries of officials on, 101-102; self-
government and, 63, 64, 65, 69; termination
and, xvi; territory of, 13; titlesin, 20. See also
names of specific reservations

Residual powers, 75

Resolutions, 54, 72, 112, 126

Resources, 70, 144, 145, 151, 159

Restitution, 126

Restricted lands, 68, 159, 160

Rights: of African Americans, xiv; of American
Indians, xi—xii, xv; to choose form of govern-
ment, xiii; civil, xii; declaration of, 76-78;
human, xi, xii, xiii, 143; of immigrants, xiv; of
indigenous nations, xvii; IRA and, xx; Junior
Yakima Indian Council constitutional, 17; to
manage own affairs, 3-4; membership, 13-14,
63; Native American, xix; of OglalaSioux Tribal
Council of the Pine Ridge Reservation, 7; prop-
erty, 62; proprietary, xii; of Puerto Ricans, xiv; of
self-determination, xxi; treaty, Xii, xvi; of tribe
and members, 59

Right to counsel, xii

Rising vote, 40

Roads, location and construction of, 60

Roberts (superintendent of Rosebud Indian Reser-
vation), 25

Rosebud Indian Reservation (South Dakota): chiefs
and, 37; district organization of, 25-27; govern-
ing body of, 32

Rules and Regulations for the Annette I slands
Reservein Alaska: appointment of officials
in, 61; communal dutiesand, 67; elections
and, 4041, 62; governing body for, 30, 104,
105-106; judicial code for, 113-14, 130;
labor requirementsin, 155; legislative power
and, 72; maintenance of law/order and, 72—-73;
membershipin, 15-17; officersin, 82, 83-84;
property in, 149-51; taxing and, 65; tenure
of officefor, 49; tribal government and, 33-34

“Rulesfor Governing Osage Election,” 42

Rules of court, 118, 128

Rules of order, 108-10

Rusco, Elmer, xxiii, xxxii

Ryshpan, Mary, xiv

INDEX

Sdlaries: for clerks, 119; judicial, 118; of officials,

101-102; of tribal council members, 165; of
tribal officers, 62, 107

Salt River Reservation, 158
San CarlosApache, xvi

San Carlos Reservation: governing body for, 104,
106; Indians on the, 48-49; popular
initiative/referendum and, 53-54; public welfare
of, 170-71; self-government and, 55, 57; state-
ment of purpose for, 10; taxation on, 166. See
also Indians of the San Carlos Reservation

Sanctions of conduct, xxv

“Saving clause,” 75

Sciences, xii

Seals, judicial, 125

Search and seizure, freedom from, xii

Search warrants, 125

Second chief, 82

Secretary, 8283, 90, 94, 112

Secretary of the Interior: administration of tribal
property and, 67; appropriations and, 58;
bylaws/constitution and, 79; chiefs and, 39; con-
demnation of property and, 68; counsel and, 59;
further powers of, 74; judicial code and, 114;
membership and, 15; power to appropriate and,
62; relation of Indian Serviceto tribal govern-
ment and, 33, 36; supervision of Indian Service
employeesand, 71; titlesand, 20; tribal property
and, 57; voting qualifications and, 63

Secretary of thetribal council, astribal title, 21

Secretary of thetribe, astribal title, 21

Secretary-treasurer, 82, 84-85

Secret ballot, 40

Security, xv, 143, 144

Self-determination, xvi, xvii, Xxi, Xxx

Self-government, 34, 55-75, 95; administration of
tribal property and, 67—68; advisory power on
appropriations and, 58; appointment of guardians
and, 64; appointment of officialsand, 61; “Basic
Memorandum” and, xxix—xxx; Cohen and, xi,
Xiii, Xv, xxv, xxviii; communal dutiesand,
66-67; condemnation of property and, 68-70;
control of domestic relations and, 64; control of
inheritance and, 64; control over election proce-
dure and, 61-62; control over individua prop-
erty and, 68; control over membership and,
62—63; control over other tribal organizations
and, 70; control over tribal property and, 57-58;
determination of voting qualificationsand, 63;
employment of counsel and, 59; exclusion and,
65-66; further powersfor, 74; governing body
and, 28, 103-104; | egislative power and, 72;
maintenance of law/order and, 72—74; misde-
meanors and, 136; personnel and, 117; power to
appropriate and, 62; power to regulate procedure
and, 62; power to represent tribein negotiations
and, 59-61; preserving ancient traditions of, 19,
20; promotion of public welfare and, 71; public
welfareand, 171; as purpose of Indian tribe, 6;
residual powersand, 75; supervision of Indian
Service employees and, 71-72; taxation and,
165; taxing power and, 64-65; tenure of office
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and, 47; threelevels of, 33; tribal constitutions
and, xxii, xxiv. Seealso Tribal self-government

Self-rule, xiii, xxiii. See also Self-government

Seminoles of Florida, tenure of officefor, 47

Senate: of Chickasaw Nation, 32; of Choctaw
Nation, 32; tribal, 20, 103; astriba title, 20

Seneca-Cayuga Tribein Oklahoma, officersin,
84-85

Seneca lndian Council of Oklahoma, 21

SenecaNation, judicial codefor, 116-17

Seneca Nation of New York, 8-9, 21

“Separation of powers,” 32

Sergeant, astribal title, 21

Sergeant at arms of thetribal council, astribal title,
21

Shepard, Ward, xxi

Sheriff, astribal title, 21

Shientag, Bernard L., xiv

“Short Form Model Constitution,” xxviii

Shoshone, district organization of, 22

Siegel, Melvin, xxi

Signatures, 125

Sioux, xxvii, 20

Sioux Indians of the Standing Rock Reservation, 7;
officersof, 81

Smith, E., xxiii

Social experiments, federa, xii

Social heritage, 38

Socialist pluralism, xiii, Xix

Social justice, xiii

Social sciences, xii

Social security, xv

Social traditions, xxv

Social welfare, 60

Sociology, xii

Salicitor, 21

Solicitor’s Office, xxvii

Solicitor’s Opinion, xvi, xxvii, 64, 66, 68

South Dakota: Rosebud Indian Reservationin,
25-27, 37

Sovereignty, tribal, xi, xvi, xviii, Xix

Speech, freedom of, xii

Squaxin |sland Reservation, 21n

Standing Rock Business Council, governing body
for, 111

Standing Rock Reservation: officers of, 81; Sioux
Indiansof, 7, 81. See also Indians of the Standing
Rock Reservation

State courts, condemnation of tribal property and,
70

State laws: Indian Country and, xviii; judicial code
and, 114; misdemeanors and, 132-33; property
and, 68, 161

Statement of purposes, 6-12

Statutes, federal, xvii. Seealso Law(s)

Strong, Duncan, xxiii

“Studiesin the Philosophy of American Democ-
racy,” Xvi

Subchief, 19, 20

Subcouncil, astribal title, 20

Subpoenas, 122, 125

Suffrage, women, 63
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Superintendent, 34-35, 60, 90, 91; clerksand, 119;
misdemeanors and, 136; police force and, 130;
power to sign for, 125; prisonersand, 124; war-
rants and, 123; witnesses and, 122

Superior court, 21

Supreme Court: condemnation of property and, 69;
astitleof court, 115

Supreme court, of tribe, 21, 38

Surrogate's Court, 115, 116-17

Symbols, xxv

Systematic pluraism, xiii

Taxation, 16567

Taxes: inheritance, 166; on non-Indians residents
within reservations, 166-67; poll, 165; self-gov-
ernment and, 6465, 67, 165

Tenure, 4749, 60, 61, 130, 143, 149-51

Termination: challenging, xvii; of Cohen from
Department of the Interior, xvi

“Termination resolution,” xvi

Territory, 13; in model constitution, 173

Territory of Alaska, 35

Titles, 19-20; chiefsand, 37, 38-39; governing
body and, 107; of officers, 21

TOC. SeeTribal Organization Committee (TOC)

Tongass National Forest, xv

Tongue River Tribal Business Committee, 47

Trade, self-government and, 65

Traditional symbols, xxv

Traditions, xxv, xxix, 19, 95

Travel, 101, 118

Treasurer, 21, 82, 83-84, 90, 112

Treaties, self-government and, 55

Treaty rights, Xii, xvi

Treaty violations, xvi

Tribal attorney, astribal title, 21

Tribal bylaws. See Bylaws

Tribal committee, 51-52

Tribal constitutions: bylaws of (see Bylaws); chiefs
and, 37-39; choices when drafting, 19-20;
Cohen on, xix-xxx; definition of territory for, 13;
district organization and, 22—27; elections and,
40-46; form of governing body, 28-32; introduc-
tion to, 3-4; name of organizationin, 5; offices
and, 19-21; outline of, 178-81; popular initia-
tive/referendum in, 50-54; ratification of bylaws
and, 177; self-government and (see Self-govern-
ment); statement of purposes for, 6-12; tenure of
officein, 47-49; titlesand, 19-21; tribal govern-
ment and, 33-36. Seealso “Model constitu-
tions”; names of specific tribes

Tribal council: administration of justice and, 114;
attorneysand, 119; chiefsand, 37-38, 39; civil
actionsand, 124; clerksand, 119; counsel and,
59; district organization and, 23, 24; domestic
relations and, 63; elections and, 61-62; as gov-
erning body, 103-12; guardians and, 64; Indian
Office and, 33; labor and, 157; legislative power
and, 72; maintenance of law/order and, 72, 73,
74; meetings and, 103-106, 118; negotiations
and, 60; oaths of office and, 96; officersand, 80,
82, 86, 90, 91; operating under constitutions, 3;
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Tribal council (continued)
parole and, 126; personnel and, 117; police force
and, 130; popular initiative/referendum and, 52,
53, 54; powersof, 56, 75, 174-76; public welfare
and, 168-71; removal of judgesand, 121;
salariesfor, 165; secretary of the, 21; sergeant at
arms of the, 21; supervision of Indian Service
employeesand, 71; treasurer of the, 21; tribal
government and, 33, 34, 35; tribal property and,
57; astribd title, 20. See al so names of specific
tribal councils

Tribal courts: chiefsand, 38, 39; condemnation
of property and, 68; governing body and, 29;
judicia code and (see Judicial code); offices/
titles and, 20; self-government and, 73; territory
and, 13

Tribal court systems, xxix

Tribal customs. See Customs

Tribal funds, 57, 58, 67, 101, 102, 155, 165

Tribal governance/government, xvii, Xix, xxii,
XXV, Xxix; abolishing old forms of, 8-9; chiefs
and, 37-39; older forms of, 19-20; relation of
the Indian Service to, 33-36; self-government
and, 62; tenure of office and, 47; in white com-
munities versus older forms, 19-20. See also
Government

Tribal legislature, astribal title, 20

Tribal members. See Members

Tribal membership. See Membership

Tribal offenses, 74, 124, 127

Tribal Organization Committee (TOC), xxiii, xxiv,
XXV, XXVii, XXiX

Tribal organizations. See Organizations

Tribal powers, 36, 56

Tribal property. See Property

Tribal self-government. See Self-government

Tribal senate, astribal title, 20

Tribal solicitor, astribal title, 21

Tribal sovereignty, xi, xvi, xviii, Xix

Tribes: appropriate namesfor, 5; bylawsfor (see
Bylaws); chiefsand, 37, 38, 39; Cohen’slegal
work for, xvi, xvii; constitutions for (see Tribal
constitutions); defrauding, xxxi; district organi-
zationfor, 22; electionsfor, 40, 45; governing
body for, 28, 32, 33; government of (see Tribal
governance/government); IRA and, xxii; judicial
codefor (see Judicial code); name of organiza-
tionfor, 5; offices of, 20-21; popular
initiative/referendum and, 50, 54; preserving
ancient traditionsin, 19-20; problemsin, 19;
self-government in (see Self-government); sov-
ereignty and, xviii; tenure of officefor, 47; termi-
nation and, xvi; territory for, 13; titlesin, 20, 21.
See also names of specific tribes

Trustees: board of, 20; mining, 21

Tsosie, Rebecca, xxxii

Tsuk, Dalia, xix

Two-chambered legislature, 32

Uintah and Ouray Reservation, district organization
on, 22
Unanimous consent/agreement, 110-12

INDEX

Unanimousvote, 118-19

Undemocratic organizations, 70

Unified government, xxix, 28, 29-30

Uniformity of practice, 112

United States: administration of tribal property and,
67; American Indiansand, xviii; Cherokee
Nation and, 160; condemnation of property and,
68, 69; Constitution of the, 76; crimes against,
132; definition of territory of tribes of, 13; funds
from, 102; governing body in, 31, 106, 107;
tenure of office and, 47; treatment of Indians,
XVii

United States Constitution, 32

United States government, 112

University of Connecticut School of Law, Xi

Upper court, 21

Utes of the Consolidated Ute Agency, tenure of
officefor, 47

Vacancies, tenure of officeand, 48

Veto power, 32, 32n, 33, 34, 52, 56, 57, 80

Vice-president, 82

Violations, xvi

Virgin Islands, xiv

Voting, xv, 121; chiefsand, 37; district organization
and, 22; elections and, 40, 41; governing body
and, 108, 110, 111, 112; majority, 119; popular
initiative/referendum and, 50, 53; qualifications
for, 63; self-government and, 62, 63; unanimous,
118-19

Warrants, xii; to apprehend, 123; search, 125

Washington, Lummi of, 47

Welfare, social, 60. See also Public welfare

Welpley, Mrs., xxvi

Wheeler-Howard Act: adopting constitutions under,
3; bylawsin, 79; Cohen and, XXiV, XXV, Xxvi;
condemnation of property and, 69; counsel and,
59; judicial code and, 114; lands and, 60; name
of organization and, 5; negotiations and, 60; pop-
ular initiative/referendum and, 54; powers by, 56,
74, 75; property and, 58, 160; voting qualifica-
tionsand, 63

Wheeler-Howard bill, xv, 58

White communities: forms of government in, xxix,
19; judicial codeand, 114

White Earth Reservation, governing body for, 106

Whites: intermarriage with, 17, 18, 139-42; misde-
meanorsand, 134

Wills, 60

Winnebago Indian Tribal Council: public welfare
of, 170; self-government and, 59

Wisconsin: Menominee Tribe of, 8

Witnesses, 122

Woehlke, Walter V., xxi, xxiii, Xxxvi

Women, voting and, 63

YakimaTribe, 10-12

Yankton Sioux Constitution: popular initiative/ref-
erendum and, 51-52; tenure of officefor, 49

Yankton Sioux Tribal Business and Claims Com-
mittee, 101
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