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Introduction
Nathalie Des Rosiers

How should the law reflect the phenomenon of interdependence in
human relationships? This is the question raised in this book. Intui-
tively, we recognize that ours is a world of interdependence: ecological
equilibrium rests upon an understanding of interdependence among
species, international peace is built upon the concept of the inter-
dependence of nations, and economic prosperity relies upon shared com-
mercial arrangements and mutually accessible markets. Nevertheless, it
often seems that, when it comes to analyzing relationships among peo-
ple, law has not reflected the centrality of the concept of interdepend-
ence. Our traditional legal instruments seem to relegate interdependence
to a question of individual choice (through the law of contract, whereby,
for example, X agrees to sell to Y a certain number of widgets, provided
that Y agrees to buy more in the future) or to the realm of family law.
Current legal thinking has not fully explored the concept of inter-
dependence in nonintimate relationships, nor has it studied the struc-
tural aspects of interdependence. This is what this book sets out to
discover. It questions the way that law has conceptualized relationships
outside of the usual context of family and intimate relationships. Each
chapter approaches a type of relationship, whether between therapists
and patients, different people in a business context, lawyers and clients,
computer users and Internet service providers, or bureaucrats and citi-
zens, in order to explore their “interdependent” aspects. Then there is
an examination of how the law currently reflects, undermines, encour-
ages, supports, or ignores this interdependence.

It is interesting to reflect upon the common themes raised by each of
the five authors. First, they develop some central components of inter-
dependence: trust, the fear of exploitation, and the lack of choice to
abandon the relationship. Second, they explore the way in which law
structures, often ineptly, the features of interdependence. And, finally,
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they prompt us to think about how to improve our legal models so that
they better reflect the complex and dynamic nature of interdependent
relationships; that is, they prompt us to consider paths for law reform in
this area.

Features of Interdependence

The interpersonal relationships explored here, even those that are vir-
tual, are rooted in trust, or at least have as an important factor the ab-
sence of an expectation of trust, as argued by William Flanagan in
“Fiduciary Duties in Commercial Relationships: When Does the ‘Com-
mercial’ Become the ‘Personal’?” Furthermore, all the interpersonal re-
lationships examined here involve the risk of the exploitation of one
party by the other, and the fear of exploitation explains, in part, the legal
structures that have been adopted to regulate them. Finally, because of
trust and because of the unequal aspects of these relationships, merely
severing them is not always realistic: termination is not always an option.

Interdependence and Trust

Why people trust their lawyers, their therapists, the people they do busi-
ness with, their Internet service providers (ISPs), and the bureaucrats
with whom they deal remains a bit of a mystery. It is clear, however,
that such human relationships are rooted in trust. In fact, developing
trust is often the goal of the relationship. As Sue Campbell point outs
in Chapter 1, “Dependence in Client-Therapist Relationships: A Rela-
tional Reading of O’Connor and Mills,” it would be impossible for a thera-
pist to do her work if her client did not trust her. The client cannot open
herself up and confide in the therapist without having this sense of
security. Similarly, lawyer-client relationships, as described by Lucie
Lauziére in “Dependence and Interdependence in the Lawyer-Client
Relationship,” have often been viewed in the same way; the client must
absolutely trust the confidential nature of the lawyer-client relation-
ship if she is to confide in the lawyer and to obtain the appropriate legal
advice.

Within a business context, Flanagan argues that expectations of trust
must be balanced against the realities of a market-driven economy,
where it is assumed that businesspeople act according to their own self-
interests. Only maximizing such self-interest can ensure the efficiency
of the marketplace. Nevertheless, trust is also key to business transactions:
trust or confidence in the economy; confidence in market potential;
and trust in one’s employees, suppliers, and buyers. Indeed, the four
scenarios reviewed in Chapter 3 reveal that businesspeople often trust,
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to their detriment, people with whom they do business. When that
trust is broken, they sue, expecting the legal system to punish the trust
breaker or to repair the broken trust. The issue explored by Flanagan'’s
chapter involves the extent to which law, and, in particular, the con-
cept of fiduciary duty, should be used to respond to this demand that
misplaced trust be honoured. He reviews, in particular, (1) the conflict
between Justice LaForest’s views that fiduciary obligations should be
imposed when “reasonable expectations” about trust have been raised
and (2) the narrower view held by the late Justice Sopinka that fiduciary
obligations should arise only when one party is vulnerable to the other.

Trust is also essential to the development of the Internet. Indeed, peo-
ple will not use the Internet if they fear that their messages will be
intercepted or their credit cards misused. As described by Ian Kerr in
Chapter 4, “Personal Relationships in the Year 2000: Me and My ISP,”
Internet users are becoming increasingly dependent upon their access
to the Internet and are willing to enter into a wide range of contractual
arrangements to secure such access.

Finally, our democratic and bureaucratic structures could not exist if
citizens did not trust them. It is when citizens lose their trust in a politi-
cal regime that arbitrary rule tends to appear. Trust is not always a choice:
when people are not necessarily trusting — when they may have some
doubts about the competence, integrity, or helpfulness of the other party
- they often do not have much choice but to presume the other party’s
good faith and rely upon them. Confronted with an unequal power
situation, whether it be intellectual, social, or financial, citizens often
have no choice but to trust the other party and hope for the best. This is
particularly true with regard to bureaucrat-citizen relationships, which
are explored by Lorne Sossin in Chapter 5, “Law and Intimacy in the
Bureaucrat-Citizen Relationship.” Here, for example, one can only hope
that the civil servant in charge of one’s application for refugee status is
a trustworthy individual.

With her lawyer, therapist, Internet service provider, or, worse still,
the bureaucrat in charge of her visitor’s permit application, a person
can only hope that it is not unreasonable to trust the other party. Peo-
ple are often unable to choose the person with whom they must enter
into a relationship, and because of the imbalance that may exist be-
tween them, she cannot really allow herself to criticize, question, or
even abandon that relationship.

Indeed, in Chapter 2, Lauziere reviews the societal aspects of the trust
bestowed upon lawyers. She argues that the organization of the Bar, the
monopoly it has over the delivery of legal services, and the discipline it

ix
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exercises over its members lead clients to believe that lawyers, as a class,
are worthy of trust. This point must not be forgotten: the relationship
between lawyers and clients, and, indeed, between therapists and cli-
ents, exists within a social context that structures the relationship. The
relationship is not just between individuals; it is also between a privi-
leged class of people and a less privileged class of people. It could be
that the privileges granted the former, such as the monopoly over the
delivery of services, must be reexamined if the risk of exploitation is to
be significantly curbed. This brings us to the other point made by all
five authors: it is the risk of exploitation within relationships of de-
pendence and interdependence that society must deal with and manage.

Interdependence and the Fear of Exploitation
The five chapters in this book identify a number of risks:

« the risk of incompetence (lawyer, therapist, bureaucrat)

« the risk of bad incentives (an ISP that is more responsive to lucrative
publicity ads than to the interests of users or that responds to the
pressure of justice officials and discloses the names of its users; a bu-
reaucrat who is more responsive to institutional constraints than she
is to the application before her; a business associate who pursues her
own interests instead of those of the ongoing relationship)

« the risk of dishonesty (a lawyer who takes money from her trust ac-
count to pay off gambling debts; a racist bureaucrat who knowingly
misleads an immigrant; a business partner who flees with all the money
in the company’s bank accounts).

These risks might be better managed if their nature were better under-
stood. The risks of incompetence may be minimized by accreditation
procedures, but these would not suffice to help manage the risks of bad
incentives or dishonesty. There may be very competent lawyers or thera-
pists, for example, who have passed all the requisite exams but who
may not resist wanting to unduly increase their profits or satisfy their
personal interests at their clients’ expense.

It must also be noted that the reduction of such risks calls for a global
approach. Flanagan argues, appropriately, that legal intervention oc-
curs after the fact, when the damage has already been done. The incon-
sistencies in the courts’ responses may stem from a desire to respond to
apparent unfairness without looking at the range of options available
outside the court system.
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It is not sufficient to simply clarify provisions relating to fraud in the
Criminal Code, to establish an accreditation system for all therapists, or
to better regulate contracts entered into on the Internet in order to deal
with the range of risks identified. A more sophisticated approach is re-
quired. The responses to risks of bad incentives, of incompetence, or of
dishonesty need to be addressed through a global examination of social
and legal frameworks. It may well be that law reform efforts should be
concentrated on this type of review.

Interdependence Means That Termination Is Not Always an Option
One possible response to problems in a relationship is to terminate that
relationship and look elsewhere to satisfy one’s needs. In Eloge de la
fuite, French philosopher Henri Laborit suggests that flight, as a solu-
tion to problems in human relationships, is natural and often benefi-
cial.! Often, parties to interpersonal relationships cannot resolve some
of the problems that arise within them: it may be better to get out be-
fore it is too late.

In fact, the idea of “choice” as a regulating tool in human relation-
ships is at the forefront of democratic principles: the ability to choose
one’s government is the basic principle underlying our political organi-
zation. In addition, the nature of our market economy is based upon
the choices offered to consumers. Consumers have power because they
can decide to buy elsewhere and to choose another product, another
store, or another supplier. The possibility of terminating an unsatisfac-
tory human relationship involving governance or consumerism cannot
be disregarded as an appropriate solution to solving problems involving
relationships of dependence and interdependence. Indeed, the possibil-
ity of terminating the relationship is often a very useful tool. If a client
can find better service by going to another lawyer or another therapist,
then, in the event of any disagreement, she can, as suggested by Lauziere,
assert this option and, thereby, influence the power imbalance. Maxi-
mizing available choices is often an excellent option.

However, when one looks at the essence of particular relationships of
dependence and interdependence, one sees that the availability of
choices diminishes as the relationship develops. When one is well ac-
quainted with a lawyer or a therapist, for example, one may hesitate
before going elsewhere, where one would have to re-explain all the is-
sues pertaining to one’s situation. There are also inherent costs to such
changes; the new lawyer or therapist will need time to become familiar
with the issues. This can be even more difficult when purchasing Internet
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services is involved; if we have to change our email address in the process,
then we must redefine an important part of our identity. We have to
notify all our email correspondents, lose certain contacts, reset our soft-
ware, and so on. To change business associates or commercial connec-
tions can also be trying: links that have been developed are at stake.
Interpersonal relationships of dependence and interdependence can-
not always be analyzed through the application of the theory of maxi-
mizing choices, the typical solution of a market-based society.

Inadequacies of the Legal Models

The different relationships of dependence and interdependence pre-
sented in this book invite us to reflect upon specific weaknesses within
our current legal framework. Also, by trying to manage the risks of ex-
ploitation in more creative ways, they compel us to conceive of dy-
namic models that involve more than simply characterizing the nature
of these relationships.

The five examples discuss three basic legal frameworks for regulating
relationships: (1) the contract model (Kerr, Flanagan), (2) the fiduciary
obligation model (Lauziere, Campbell, Kerr, Flanagan), and (3) the ad-
ministrative law model (Sossin). These three models raise interesting
questions concerning the efficient management of the fear of exploita-
tion and the protection of the citizen'’s trust.

Contract Model

The contract model has many advantages: it offers flexibility; it values
individual autonomy; and it respects people’s abilities to organize their
lives and relationships. It allows citizens to interact with one another
and to express their common hopes and possible achievements.

Flanagan argues that the contract model is the ideal model to allow
sophisticated businesspeople to manage the risks of incompetence or
dishonesty and to create the right incentives for the other party. In his
view, contract law continues to be the vehicle of choice for commercial
law actors. Indeed, the contract model works best when both parties are
equal and can truly express their needs and negotiate the performance
of their expectations.

In civil law, the contract is the dominant tool for analyzing the rela-
tionship between a professional and her client. Lauziére reviews how
the features of a fiduciary relationship were added to the contract model
through the influence of common law thinking.

However, the reality of contracts is that they have often been used to
protect the interests of those who are better off. Kerr’s survey of ISP-user
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contracts demonstrates the extreme flexibility of the model; it is un-
clear whether users know about the variety of contractual arrangements
that are offered to them or whether they even compare Internet service
providers on that basis.

Powerful actors are often the ones who determine the terms of the
contract and who have the power to make it a “take-it-or-leave-it” propo-
sition. We know that complex, fine-printed, incomprehensibly written
contracts are commonplace in our society and that they often intimi-
date consumers.

How to balance the power of each party in a relationship is the sub-
ject of the second part of our analysis. Before tackling this issue, how-
ever, we will first look at another current legal model: the fiduciary
obligation model.

Fiduciary Obligation Model

In common law courses, the preferred example of the concept of fidu-
ciary obligations involves an executor of an estate appointed to manage
property “for the good of” heirs who are too young to manage the as-
sets themselves. Of course, the fiduciary (i.e., the executor) is not al-
lowed to take the property for her personal use. The fiduciary — and this
is the essence of a fiduciary obligation — must act “in the interests of”
the person for whom she holds the assets (i.e., in this case, the under-
aged legal heirs).

Over the years, this obligation has been extended to a number of
human relationships in order to counterbalance the powers of indi-
viduals who have taken advantage of the weak. The following are some
of the relationships considered by our authors: child-parent, lawyer-
client, corporate director-shareholder, Internet service provider-Internet
user, and the Crown-First Nations.

Although not always built upon vulnerability (as Flanagan rightly
points out), the fiduciary concept has been useful in remedying the
power imbalance that may exist in some relationships. However, the
concept of fiduciary duty is based upon the problematic assumption
that the fiduciary is capable of determining what is in the best interests
of the beneficiary of the trust. The idea that one person can fully under-
stand another’s needs and determine how to fulfil them is not a notion
that belongs in this day and age. Nowadays, we no longer speak for
others; we realize that doing so either silences them or creates mis-
understandings. Therefore, the idea that a fiduciary may speak on be-
half of a beneficiary, and may know what is in her best interests and act
accordingly, appears somewhat outdated. It seems even more dangerous

xiii
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when one considers that the fiduciary has no concomitant obligation
either to inquire about the beneficiary’s needs or to inform the benefi-
ciary of available alternatives.

The fiduciary model was developed to ensure the adequate represen-
tation of the interests of children inheriting huge fortunes, and it does
provide the clients of lawyers and therapists with the requisite dignity
and respect. Clients want to have a better understanding of their op-
tions; they want to have someone (e.g., a lawyer or therapist) to explain
their options to them, and they do not want to leave their decision-
making capabilities at that person’s doorstep.

Indeed, the entire notion of professionalism appears to be designed
to enhance the sense of power of the fiduciary rather than to encourage
her to share her knowledge, experience, and expertise with the benefi-
ciary. Lauziere’s analysis is particularly telling within this context.

Some thought must be given to the limits of the concept of fiduciary
obligations as a viable solution to countering the risks of exploitation
in relationships of dependence and interdependence. As currently under-
stood, imposing fiduciary obligations can certainly be seen as a way of
correcting a situation a posteriori. However, in the course of the fidu-
ciary relationship, it may be wise to impose an obligation to consult
with and inform the beneficiary or even a proactive obligation to en-
courage the beneficiary’s independence. This innovative dynamic no-
tion would seek to minimize a beneficiary’s dependence and to promote
her independence, and it is not far from the approach that some “fidu-
ciaries” take towards their fiduciary obligations. For example, many
therapists seek to affirm the reality of their clients’ experiences so as to
enable their clients to no longer have to rely upon their services. In
some areas, lawyers’ duties are being described as an obligation to pro-
mote and to affirm their clients and to provide them with the means to
defend themselves on their own. Stephen Wexler has notably advo-
cated this in a famous paper entitled “Practicing Law for Poor People,”?
in which he proposes a model for professionals who wish to empower
their clients by sharing their knowledge and expertise.

We also see a willingness to empower consumers and citizens in other
areas. Service providers are increasingly interested in developing inter-
active tools to communicate with their clients, to consult them, and to
get them to participate in product and service development. This is par-
ticularly the case with Internet-based companies that build on their
users’ sense of autonomy and independence. Similarly, governments
are moving towards “citizen engagement” models that would enhance
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the capacity of citizens to participate in decision-making processes. But
this transformation of the structures of administrative decision making
is not without its difficulty.

Administrative Law Model
The obligation of public authorities and government officials to act fairly
and with impartiality speaks to their duty to respect the rule of law. As
Sossin explains, these rules often prevent bureaucrats from obtaining
adequate information from citizens and, more important, from sharing
information. In his view, such a legal culture creates detachment and
abstraction in the delivery of public policy. In a way, we have created a
system that values the decision-making power of the “stranger” — the
bureaucrat who does not know very much about the individual circum-
stances of the citizen affected — in order to rule with “objectivity.” Sossin
argues for the adoption of a more “intimate” relationship between citi-
zens and bureaucrats, one that would still reflect concern about nepo-
tism, partiality, and bias but that would also support the display of
empathy on the part of civil servants.

The inadequacies of the legal structures that support relationships of
dependence and interdependence invite us to consider whether it is
possible to do better and thus to reform our legal understanding.

Paths for Law Reform

Our examination of relationships of dependence and interdependence
suggests that, ideally, in order to correct the power imbalances inherent
within them, we should transform them from relationships of depend-
ence into relationships of interdependence. Working on both fronts
would probably be the best option: limit the powers of one party, while
increasing the powers of the other.

Specific improvements to our legal mechanisms are in order. Some of
these could be focused upon setting certain limits to some contractual
obligations: rendering certain abusive clauses illegal; making disclosure
of certain information compulsory; and allowing consumers to change
their minds. Law can be used to limit the powers of a person, a lawyer,
a therapist, an Internet service provider, or even business partners, ei-
ther by imposing some type of fiduciary obligations or by determining
certain contractual terms and conditions.

Although these reforms could prove very useful, they presuppose access
to the courts. However, indebted and over-burdened consumers, betrayed
and possibly ruined business associates, lawyers’ clients disillusioned
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with the system, or therapists’ patients already struggling with deeply
rooted psychological issues of identity and self-worth are unlikely to
have, or be able to take advantage of, such access. Even if a new culture
of fiduciary obligations — one with a view to enhancing the autonomy
of beneficiaries — were introduced, this still might not be enough. Ac-
tion will have to be taken at other levels as well — for example, with
regard to the development of a culture of ethics.

Development of a Culture of Ethics
The development of an ethical community of professionals, of com-
mercial actors, or of bureaucrats does not involve a novel approach to
diminishing risk; professionals have adopted codes of ethical conduct
by which they recognize their powers and the potential for exploitation
that they hold. Such individual ethical commitments are often sup-
ported by a collective self-management culture that serves to reinforce
its ethical values. Professional groups of various callings have followed
suit. Similar self-regulating systems have started to develop in the areas of
trade and commerce (e.g., ISO registration, organizations such as the
Better Business Bureau, and a number of other professional organizations).
All these systems must be considered within the context of law re-
form, of seeking to provide a better framework for addressing personal
relationships of dependence and interdependence. A better understand-
ing of how these systems work will help us to know how they can best
complement formal legal intervention. As Lauziére’s chapter points out,
a culture of ethical commitments that is rooted in the justification for a
monopoly over the delivery of legal services may not support the trans-
formation of a relationship of dependence into one of independence.
Nevertheless, a culture of ethics can be a powerful counterbalancing
factor in the dynamics between relationships of dependence and rela-
tionships of interdependence. As can the intervention of powerful third
parties.

Third-Party Involvement

In managing the risk of exploitation, it is often helpful to enlarge the
context of the relationship. A code of ethics, for example, brings new
considerations into a relationship. Thus, although within what appears
to be a harmless context a therapist may be tempted to relate the story
of a patient, consideration of her code of ethics may stop her from do-
ing so. Third-party intervention, like a code of ethics, also enlarges the
context of a relationship: it is no longer sufficient to satisfy the client;
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one must also satisfy the union representative, the ombudsperson, or
the patient’s advocate.

The mere presence of a third party often changes the dynamic of a
relationship by increasing the power of the dependent party. For exam-
ple, a third party acting in support of the dependent person could inter-
vene and so prevent exploitation. Such third parties could include
consumer advocacy organizations, victim support groups, unions, pri-
vacy commissioners, and so on.

What third-party intervention offers is not so much the establish-
ment of restrictions on the power of one person in the relationship as a
subtle change in the dynamics of the relationship itself. Formal inter-
vention by the third party may never be necessary; it is sufficient that
such intervention is possible for the risk of exploitation to be further
reduced.

Conclusion

The essays in this book look critically at the legal concepts that have
framed the different relationships of dependence and interdependence:
the law of contract, the concept of fiduciary duty, the “duty to act fairly,”
and the concept of the impartiality of decision makers. Many of these
concepts obscure the element of interdependence in human relation-
ships. These essays demonstrate that the lens of interdependence is a
fruitful framework through which to reevaluate some of our traditional
legal concepts.

Upon examining these different relationships within a broad con-
text, the following points have emerged: the necessity for trust, the dif-
ficulties of adopting only market-based solutions regarding enhancing
choice, and the challenges of finding solutions that will minimize the
risks of exploitation. Certainly, further research will be needed to ad-
vance the different solutions that are advocated (e.g., reassessing the
concept of fiduciary duty, developing a culture of ethics, and allowing
for adequate third-party intervention).

As always, law reform does not offer magical solutions. To be truly
effective, action must be taken at many levels — at the level of formal
legal change as well as at the more subtle level of creating adequate
pressures within different relationships. Only an approach to risk re-
duction that looks carefully at the issues of dependence and interde-
pendence, and at the subtle ways in which they manifest themselves, can
lead to the development of mechanisms to support relationships that
can be healthy, beneficial, and exempt from all forms of exploitation.

xvii
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Dependence in Client-Therapist

Relationships: A Relational Reading

of O’Connor and Mills
Sue Campbell

In this chapter, in light of recent legal contests, decisions, and acts of
legislative reform concerning the confidentiality of complainant records
in sexual assault cases, I use a feminist perspective to explore social and
legal representations of women'’s relationships with their therapists. In
Canada, as elsewhere, relationships between women and therapists have
become the site of increased public and judicial wariness as relation-
ships of potentially alarming dependence. Throughout the last decade
of sexual assault litigation, this wariness has been reflected in the fre-
quent defence demand to have access to women's confidential records
in order to scrutinize their interactions with their therapists. The work
of the False Memory Syndrome Foundation (hereinafter the FMS Foun-
dation) has encouraged distrust of therapeutic relationships and has
functioned to facilitate records production.! The FMS Foundation con-
tends that, during the 1980s and 1990s, a certain gendered phenom-
enon reached epidemic proportions: the practice among therapists of
inappropriately suggesting to distressed and easily influenced female
clients that they might have been sexually abused as children and yet
might fail to consciously remember that abuse. Though few of the Ca-
nadian cases in which a complainant’s personal records have been sought
by the defence have involved women who recovered memory in the
context of therapy, what I shall call “false memory discourse” has acti-
vated potent stereotypes of women as emotionally unstable and easily
manipulated. These gendered stereotypes have combined with growing
public uncertainty about the reliability of autobiographical memory to
allow for an extraordinarily fluid use of false memory discourse, ena-
bling defence lawyers to call into question the credibility of women
who bring complaints of sexual harm before the courts.

In R. v. O’Connor (hereinafter O’Connor),> the Supreme Court formu-
lated procedures for records production, and, in its remarks on relevance,
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the majority expressed concern about therapeutic relationships. In the
later R. v. Mills (hereinafter Mills),® the court upheld the constitutionality
of Bill C-46, which replaced the O’Connor regime with a more restrictive
approach to records access. The majority recognized the importance of
therapeutic relationships to women’s recovery from sexual harm and
did not express any general suspicion of these relationships. The obvi-
ous difference between the decisions is that the majority in Mills at-
tended to equality rights while the majority in O’Connor did not. I shall
argue that this difference required a second difference and, indeed, led
naturally to it. Mills used a relational representation of persons while
O’Connor ignored the relational context of women’s lives. In this chap-
ter, I analyze the disturbing representation of women in O’Connor and
argue that, if we wish to promote equality, then we need to adopt a
relational account of persons.

I begin by defending the theoretical framework I use to assess O’Connor
and Mills. Drawing on the work of a number of feminist theorists, par-
ticularly on Christine Koggel's Perspectives on Equality: Constructing a
Relational Theory,* 1 argue that promoting equality requires a relational
understanding of people’s lives. Feminists have contended that rela-
tional approaches to persons, which focus “on the dynamics of human
interaction in the context of concrete social practices and political con-
texts,”s allow us to see the ways in which people’s self-concepts, abili-
ties, and life opportunities are shaped by their positions in complex
networks of personal and institutional relationships. Because we are
differently situated, relational theories emphasize the importance of
attending to a diversity of perspectives when evaluating and rectifying
inequalities, and they allow us a better understanding of the effects of
social inequalities than do more generalized representations of per-
sons, which focus on what we all have in common. Drawing attention
to the importance of others’ perspectives also allows me to raise issues
concerning how people’s self-understanding can be exploited in un-
equal relationships. I shall argue that this exploitation is a central harm
of records disclosure and that it is masked when our analysis ignores
relationships.

I then go on to outline the judicial and legislative events that consti-
tute the Canadian response to records disclosure. Finally, in the major
critical section of this chapter, I use a relational framework to analyze
the transition from O’Connor to Mills. I do this by undertaking two tasks.
First, I discuss the disturbing representation of women in O’Connor. 1
contend that a lack of realistic attention to relationships in O’Connor
led the court to ignore how women’s self-concepts and perspectives can
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be exploited in ways that contribute to their inequality. Moreover, I
explore how false memory stereotypes of women, which posit that they
are easy to manipulate because they lack psychological boundaries, en-
courage and facilitate this exploitation. Second, I argue that Mills can
and should be read as endorsing a more relational view of the self, not
only in the court’s contextual approach to values, but also in its specific
attention to networks of relationships as the context within which val-
ues that support equality are given meaning. Of particular interest, given
frequent feminist scepticism about the value of privacy, is the court’s
transformed relational understanding of the value of privacy to wom-
en’s equality. In Mills we see greater awareness, at least on the part of
the Supreme Court, that respect for equality requires attention to rela-
tional selves.

Relational Selves and Equality

In Western pluralistic democracies, a positive concern for equality has
often been expressed as the commitment to treat all persons with equal
concern and respect.® Moreover, this commitment has been made within
the general acknowledgment that substantive inequalities continue to
affect the lives of many. Equality theorists have disagreed, however, on
how best to approach an exploration and defence of the practices of
equality as well as on how to represent persons within their discussion
of these practices. My interest concerns how those who favour broadly
substantive approaches to equality can best understand and represent
persons.’

A strategy of analysis often associated with liberal theorists has in-
volved offering a description of persons that focuses on what we have
in common, on the basis of which we should all be equally accorded
concern and respect.® Because, for example, we are all rational choosers,
each with our own sense of what constitutes the good life, each of us
should have an equal chance to pursue our own good. Although liberal
substantive theorists recognize that individuals in different situations
may require differential treatment in order to secure equality, we de-
serve equality because we are fundamentally the same, whatever our
situation; and, once we recognize this, we are each rationally compelled
to support equality for all others. The power of a liberal approach lies in
its insistence that certain basic similarities amongst persons constitute
sufficient grounds for demanding their equal treatment, while its per-
suasiveness often depends upon persons recognizing each other as what
Seyla Benhabib refers to as generalized others: “The standpoint of the
generalized other requires us to view each and every individual as a
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rational human being entitled to the same rights and duties we would
want ascribed to ourselves. In assuming this standpoint, we abstract
from the individuality and concrete identity of the other.”®

Despite the attractiveness of a view of equality supported by a reason-
able appreciation of what we all share, feminist theorists have argued
that we make a mistake in our approach to equality when we represent
persons as generalized others and when we found discussions of sub-
stantive equality on the ability to identify with others as like ourselves.
First, such discussions often fail to provide a detailed understanding of
circumstances of inequality (this is not their focus), and this affects their
ability to ground appropriately contextual specifications of the values
at issue. In a political context characterized by substantive inequalities,
we cannot say what it is to treat persons with concern and respect with-
out knowing quite a lot about the circumstances of their lives, includ-
ing the specific ways they have been disadvantaged. We may have a
general idea of autonomy as the ability to direct one’s life, or of privacy
as limited accessibility, but we need to understand how to give content
and support to these ideals in the specific contexts within which they
may be applicable. For this, we require information about people’s iden-
tities, self-concepts, and circumstances. Second, representations of these
values will, in fact, necessarily be developed around assumptions about
people’s lives that move away from what we have in common and may
leave some people outside the range of these values. As described, a
value may even harm them. In this sense, a focus on specific values may
actually harm these people. Finally, such approaches to equality require
that we be able to imagine ourselves into very different lives, making
judgments about what others do and should value and about what should
count as valid reasons for so doing. We have little assurance that we can
do this with any degree of fullness or accuracy.!°

The question for theorists who argue that positive formulations of
equality require a comprehensive understanding of inequalities is: How
do we achieve this understanding? How do we come to understand the
mechanisms by which values are shaped and the real effects of how
values are institutionally embodied on the lives of those with whom we
stand in moral community? Feminists such as Christine Koggel, Susan
Sherwin, and others have argued that we must attempt to think of per-
sons distinctively and concretely rather than generically and that doing
so requires paying attention to the variety of relationships within which
people’s lives, self-concepts, capacities, and values are actually formed.!!
We develop and live our lives as persons within complex networks of
institutional, personal, professional, interpersonal, and political



Dependence in Client-Therapist Relationships

relationships, both chosen and unchosen. We are shaped in and through
our interactions with others in ways that are ongoing, and we develop
intellectual and moral capacities and skills, including skills of moral
reflection, in relational contexts that give these capacities and skills spe-
cific content and offer us methods of evaluation and self-evaluation.
We come to understand our lives through how others respond to us,
and our relational histories are significant determiners of the tenor of
our responses to others. Moreover, feminist theorists have argued that,
within the context of substantive inequalities, we must pay particular
attention to relationships that undermine persons, their self-concepts,
abilities, and opportunities; that shape values and structure interactions
in ways that entrench rather than ameliorate inequalities. A commit-
ment to equal concern and respect for persons gives us little practical
guidance with regard to the specific practices required for equality. Re-
lational theorists contend that a practical understanding of what is nec-
essary for equality requires paying attention to the details of people’s
real lives.!?

To illustrate the difference between an equality analysis that uses a
generalized other and one that attends to persons as concrete others
with specific relational histories, I will consider two different approaches
to privacy — one of the values most seriously at stake in the production
of women'’s personal records. In using privacy as an example, I assume
that concern and respect for persons sometimes requires that we value
their privacy and thus that privacy is, at least sometimes, necessary to
equality. Later on I defend the importance of privacy to women'’s equa-
lity within the context of sexual assault litigation.

In his classic liberal analysis of privacy, “Privacy, Freedom and Re-
spect for Persons,” Stanley I. Benn assumes that an exploration and
defence of the value of privacy is best conducted from the standpoint of
the generalized other. He writes: “A general principle of privacy might
be grounded on the more general principle of respect for persons ... To
conceive someone as a person is to see him as actually or potentially a
chooser, as one attempting to steer his own course through the world,
adjusting his behavior as his apperception of the world changes, and
correcting course as he perceives his errors. It is to understand that his
life is for him a kind of enterprise like one’s own.”!?

Benn contends that “to respect someone as a person is to concede that
one ought to take account of the way in which his enterprise might be
affected by one’s own decision.”!* “As a man'’s view of what he does
might be radically altered by having to see it, as it were, through anoth-
er’'s man’s eyes,”!® this respect for persons requires a prima facie
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obligation not to alter the interpretive circumstances of their choosing
by the intrusion of uninvited or unwanted observation.

As the quoted description indicates, in order to engage with Benn's
defence of a prima facie obligation towards privacy, we focus on basic
similarities amongst persons, on our status as self-directed choosers who
regard our lives as our own. In other words, Benn'’s chooser is explicitly
represented as a generalized other to whom we relate through an atti-
tude of reciprocal respect for one like ourselves. In order not to compro-
mise the generality of the description, the chooser is represented as
unembedded within a social context: we know little about his social
location or the networks of relationship that structure his life and sense
of himself.

The central insight of Benn'’s account - that one’s perspective on one’s
own life has value and is often worthy of protection - is one that I
endorse. However, Benn's strategy for defending this value cannot se-
cure it in the contexts within which we need it, and this is at least partly
due to his representation of a generalized other. First, the description of
persons as unembedded leads to a distorted idea of what is even possi-
ble with regard to our practices of noticing and attending to our envi-
ronment. Jeffrey Reiman points out that, as Benn is aware, Benn'’s
principle (i.e., no unwanted or uninvited observation of the circum-
stances of my choosing) is unacceptably wide and would, for the most
part, forbid us to pay attention to what is going on in the world. How-
ever, as Reiman also argues, Benn's attempt to set limits to this princi-
ple, by stipulating that privacy is especially important when the
observation is of what I take to be central to my identity, simply begs
the question.! The strategy of Benn'’s defence of privacy represents per-
sons in a way that denies the inherent sociability of human life.'” Even
if we agree with his insights, we are left with the issue of defining the
kinds of circumstances within which limited accessibility to others is an
important value and then with defending why this is so. However, in
order to provide this defence, we need a full and realistic understanding
of what counts as harmful accessibility to others, and this understand-
ing requires a view of persons as concretely embedded within diverse
networks of relationships.

Second, it is impossible to represent a person in a wholly generalized
way. Representing a chooser as unembedded in the social world in fact
represents him as someone whose enterprise and sense of that enter-
prise is independent of relations and, thus, highly self-directed. Benn's
chooser appears in the text quoted as the captain of his own fate, re-
sponsible by himself for perceiving his errors and directing and



Dependence in Client-Therapist Relationships

redirecting his course.’® In other words, affirming the importance of
privacy involves identifying with Benn’s chooser as autonomous in the
sense of being independent of others, and this assumption of independ-
ence becomes part of Benn’s description through the representation of
an allegedly generalized other. We do not know how to proceed on
Benn’s analysis when we are considering the nature and importance of
privacy interests for people whose circumstances are such that they can-
not conceive of their lives as substantially self-directed or whose values
do not condone the degree of independent self-directedness of the
chooser in Benn'’s example.!” Nor do we know how to proceed if we do
not find ourselves in Benn'’s description. The strategy of Benn'’s analysis
does not encourage us to move outside of thinking about the general-
ized other in our exploration of privacy, even while the actual details of
his analysis do represent a particular kind of person. As records disclo-
sure will show, the effect of privacy invasions can have differential and
serious consequences for groups whose members’ lives have been sub-
ject to previous continuous invasions of privacy in relationships of in-
equality. And these consequences cannot be understood without paying
attention to the histories of these peoples’ lives.

In “Women and Their Privacy: What Is at Stake?” Anita Allen offers a
contrasting style of analysis of privacy, understood initially as limited
accessibility involving dimensions of secrecy or confidentiality, ano-
nymity, and solitude.?’ Allen does not seek to give greater definition to
this value through the representation of a generalized other; rather, as
her title suggests, she provides a detailed analysis of the interest women
have in privacy as mapped through an understanding of how women’s
relational histories may compromise informational privacy and ano-
nymity, and render solitude impossible. She discusses the ways in which
women are subject to systematic unwarranted invasions of informa-
tional privacy through inappropriate questioning about their personal
lives, martial status, or sexual histories in their relations with the courts,
with potential employers, with welfare officials, with banks, and with
teachers or professors. She discusses women'’s distress at such invasions
and the injuries to women'’s careers, financial stability, and self-esteem.
She considers the anonymity and informational privacy invasions “com-
monly experienced by women in public places,” where women “come
to accept being questioned about personal matters by strangers ... and
being singled out by strangers.”?' She discusses women's response to
these invasions — how, for example, many “come to believe they are
‘fair game’ if they venture into public places into which men may go to
find repose.”?? She attends to how women lack solitude, especially at
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home, where their care-taking function allows them little time for them-
selves. Moreover, Allen’s work is sensitive to how privacy has developed
as a politically inflected value that has helped to relate people unequally
by, for example, exposing them to harm in designated places of state
non-interference (like the home). Allen thus discusses the special in-
terest women have in decisional privacy involving “limited control by
others of matters affecting their sexual and familial life,”* for only through
decisional privacy can they hope to obtain lives not constantly subject
to a damaging lack of privacy, and not subject to little control over how
the privacy interests of others can deprive them of decisional authority
and expose them to harm.

Allen directs us to think of how privacy has taken shape as a value in
political and relational contexts where women's concrete needs for types
of limited accessibility have not been addressed. Later, I apply this type
of strategy to the issue of records disclosure. Here I conclude by focus-
ing attention on some of the moral dimensions of relating to others in
ways that [ have endorsed as a theoretical imperative; that is, relating to
persons as concrete others with specific relational histories.

Allen’s account attends both to structures of interpersonal and insti-
tutional relationships and women's responses to invasions of privacy.
Koggel remarks that, “when we focus on the network of relationships,
we begin to notice patterns both in the stories told by individuals with
concrete histories and identities and in the social and legal structures
which make the stories possible, patterns that make us attend to the
inequalities experienced by concrete others in specific circumstances.”*

Precisely because we cannot assume that we are all the same or that
we can understand people’s lives though conceiving of them as general-
ized others, a relational analysis directs us to attend to the perspectives
of those who are marginalized, those whose equality we are attempting
to defend. But attending to others’ perspectives within the context of a
commitment to equality raises questions about how to do so in ways
that support equality.

Laurence Thomas, in “Moral Deference,” points out that the different
patterns of injustice endured by those in disadvantaged social locations
will have a profound effect on their self-concepts, structures of memory,
and emotional configurations. He argues that no amount of goodwilled
imagination on the part of those whose lives have not been subject to
these patterns of injustice will provide access to the perspectives of those
who have been systematically disadvantaged.” Thus, in order to be
morally responsive to groups affected by systemic injustice we must
defer to their accounts of their experiences. Thomas is not claiming
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that those who are marginalized cannot be wrong about the character
of their experiences; rather, he is claiming that there should be a pre-
sumption in favour of their accounts — a presumption that is warranted
because they are speaking from a vantage point to which the more advan-
taged do not have access. Thomas’s view requires that the socially domi-
nant, if they want to be morally responsive to inequality, must trust the
accounts of those treated unequally when they say what it is like to be
in their situation. Moreover, the dominant must act in ways that enable
those who have been treated unequally to trust the former with their
perspectives and to see value in providing them with their accounts.?

This last point is particularly important in considering records pro-
duction. A relational account of persons stresses the importance of gain-
ing access to the perspectives of those treated unequally. However, those
concerned about equality must guard against how easily the perspec-
tives of those treated unequally can be exploited in order to do further
harm. Elizabeth Spelman, in “Treating Persons as Persons,” elaborates
this concern by differentiating treating a person as a bearer of rights
from treating her as a person in a fuller sense: “treat[ing| [her] as the
person she is ... more exactly, the person who someone takes himself or
herself to be.”# To treat people as persons in this latter sense is to attend
to their self-concepts, “to attend to the ways which they choose to be
seen and not to our favoured ways of perceiving them.”? Responding
to people through attending to their self-concepts does not mean sim-
ply accepting their view of themselves. Here Spelman agrees with Tho-
mas. It does, however, involve respecting that they have a perspective
on their lives and coming to know what that perspective is. But Spelman
points out that our self-concepts also mark points at which we are par-
ticularly vulnerable. If you know how I regard myself, what facts about
me I take to be the most important to who I am, what kind of affective
orientation I have towards the world, what causes me joy and what
causes me shame — as well as who I hope to become - then you know a
great deal that can harm me. Those concerned with equality must un-
derstand the self-concepts, perspectives, and emotional configurations
of those disadvantaged by current arrangements while protecting and
promoting the circumstances within which people can form self-
concepts without being exploited.

To capture the importance of not exploiting others’ perspectives on
their lives, I shall define as a positive value the ability to develop a self-
concept and perspective on one’s life and experiences within relational
contexts that support rather than undermine this development. How to
treat persons respectfully as persons raises issues of what persons should
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and should not be obliged to share with others, their ability to set
boundaries and to develop a perspective and sense of self in relation-
ships of equality, and the ability to avoid or sever relationships that
undermine or exploit them. As we lack an adequate term for the posi-
tive value of having one’s own perspective on one’s life, I shall refer to it
as the value of the personal. The personal, as a value, is obviously linked
to issues of privacy and confidentiality, but it assumes a relational rather
than an unembedded self.

The distance between Thomas’s account of deference, with its rela-
tionships of reciprocal trust forged across relations of unequal power,
and the actual way in which the perspectives of those marginalized are
often regarded is so striking as to render obvious the moral and political
challenges of attending to the epistemic dimension of inequalities.
Margaret Walker writes that any specific discriminatory practice will
require an “epistemic firewall” “sealing off recognizable injuries and
credible complaints.”? In order to sustain inequality “it is necessary
that some kinds of people are ‘known’ going in to be liable to irrational
discontents, manipulative complaints, incompetent assessments, child-
ish exaggerations, dangerous wilfulness, malicious ingratitude, wily de-
ceit or plain stupidity ... A reduced, circumscribed, or discredited status
as knowers and claimers - being epistemically marginalized or unauthor-
ised - is no small working part of the identities of those ‘necessarily’
subordinate.”3°

Ameliorating the effects of former substantive inequalities will require
the dismantling of these epistemic firewalls and the wide range of stereo-
types that embody epistemic discrediting. In responding to inequality,
it is necessary to arrange relationships so that those who are dominant
can understand the perspectives of those who are treated unequally
without exploiting them. After reviewing the Canadian response to
records production, I will show that the exploitation of others’ perspec-
tives in circumstances of inequality is one of the chief harms associated
with this practice.

The Canadian Response to Records Production

In the 1990s, a defence strategy for contesting women'’s credibility in
sexual assault trials changed from directly questioning a complainant
about her sexual past — an option restricted though not foreclosed by
rape-shield legislation - to attempting to gain information about a com-
plainant’s personal past through seeking disclosure of a wide range of
records about her life, often including notes made within the context of
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therapy or counselling. The shift was dramatic in terms of the frequency
of requests for records, the undiscriminating volume of material about
women'’s lives that was subpoenaed, and the range of records requested.
In its first eighteen years of operation the Ottawa Rape Crisis Centre did
not receive a single request, but, in 1994, it received nine.?! In her study
of the use of personal records in sexual assault cases, Karen Busby found
forty cases where records were sought by the defence within the eighteen-
month period before the Supreme Court dealt directly with issues of
records disclosure in O’Connor.?* “In 1995, two hospitals in Toronto,
along with two legal assistance organizations and a community agency
for women, received pre-trial subpoenas to produce all their records for
the last five years. The subpoenas did not even mention the name of
the rape complainant.”** In some cases “the accused sought access to
virtually every document ever written on the complainant.”3* Records
requested have included not only any sort of therapy or counselling
records, but also child welfare records, public and residential school
records, personal diaries, records from social service organizations, chil-
dren’s aid societies, prison and detention centres, immigration offices,
witness assistance programs, alcohol recovery centres, and so on.* Per-
sonal records have been of little interest to the defence outside of cases
of alleged sexual harm. In other words, records production has been a
gendered practice.

Allen’s work on privacy presents a picture of women as disturbingly
physically, psychologically, and emotionally accessible to others. It is
not surprising, given the history of women'’s accessibility, that a par-
ticular sort of violation of informational privacy became a viable de-
fence strategy. R. v. Osolin, the first records case to come before the
Supreme Court, and one that did not result in procedures for records
production, makes clear how this informational accessibility supports
assumptions of sexual accessibility.* In this case the seventeen-year-old
complainant met up with two men, one of whom she had dated, and
went with them to a third man’s trailer. She had consensual sex with
the man she had dated (who subsequently left) and had consensual sex
later that day with the man’s companion, whom she found nice. Two
other men, McCallum and Osolin, arrived at the trailer. They went drink-
ing with the owner of the trailer who told them that the complainant
was “easy” and that they could all have a turn with her. McCallum and
Osolin returned to the trailer and the latter drove the complainant’s
companion some distance off while the former attempted, unsuccess-
fully, to have intercourse with her. When Osolin returned, he forcibly
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removed the complainant from the trailer. She was wearing only her
underwear, which, according to her testimony, was then torn off. On a
March night she was driven naked to a cabin forty miles away, where
Osolin tied her to a bed, shaved her pubic hair, and had intercourse
with her. She was found by the RCMP on the highway at 3:30 am, crying
and hysterical. Much of her testimony was corroborated by other testi-
mony and was supported by physical evidence, including torn under-
wear recovered outside the trailer and swelling, bruises, and abrasions
that were more consistent with sexual assault than with consensual sex.
Moreover, Osolin himself testified not only that he overrode her com-
plaints when he removed her from the trailer, but also that she was
protesting while he shaved her. Aside from that, he claimed that she
had been an eager participant in the incident.

The complainant had had previous psychiatric treatment. Defence
counsel requested access to her counselling records, acknowledging that
he did not know what he would find in them but thinking that he
might find something helpful. Though there was no indication what-
soever that the complainant was incompetent to testify, the defence
requested the records on the grounds that they might reveal something
about her competence; and, when they did not, he requested permis-
sion to use them to cross-examine her on her character. The trial judge
did not allow this and, moreover, refused to put the defence of mis-
taken belief in consent to the jury. The conviction was upheld on ap-
peal, the appeal judge stating that “an argument that a man who,
knowingly or recklessly, forcibly confined a woman against her will can
have an honest belief that, during her confinement, she was freely con-
senting to his sexual advances has no air of reality about it at all.”3” On
appeal to the Supreme Court, however, a narrow majority judged that,
once the records were released to the defence, the lawyer should have
been able to cross-examine the complainant, not on her character, but
on possible motive for bringing an allegation of assault and on behav-
iour that might be related to the assailant’s belief in her consent. With
respect to the latter, months after the incident, and shortly after the
complainant had undergone a gruelling cross-examination about her
interaction with the men and was facing a further delay in her trial, her
therapist noted that “she is concerned that her attitude and behaviour
may have influenced the man to some extent and is having second
thoughts about the entire case.”?®

In order for the assumption of women'’s sexual accessibility to be
maintained in a social context within which everyone agrees that women
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must consent to sex, there must be mechanisms for devaluing their
claims that they have not consented. The unique accessibility of records
in sexual assault cases provides such a mechanism. If records are
commonly held to be far more relevant in these cases than they are in
others, then the implication is that exceptional measures must be taken
before the court can conclude that a woman has not fabricated charges
or has not acted in such a way that her lack of consent is irrelevant to
her accessibility. The easy availability of information about her by which
to raise doubts concerning motive or concerning behaviour supports
the current epistemic firewall that surrounds sexual assault as a practice
of inequality.

As Osolin exemplifies, requesting records has been used to try to find
anything in a woman'’s past that might scare her off or discredit her
testimony. Although records have been sought for many mundane rea-
sons (e.g., to try to find inconsistent statements), in many cases records
have been produced when the defence has offered no grounds for say-
ing why the information contained in them would be relevant. Lawyers
have certainly been aware of the effect of records production on com-
plainants. In the May 1988 Lawyer’s Weekly, a defence lawyer who was
an early advocate for the strategy was quoted with regard to the advan-
tages of attacking the complainant at the pre-trial stage: “You have to
go in there as defence counsel and whack the complainant hard ... get
all the medical evidence, get the Children’s Aid Society records ... and
you've got to attack with all you've got so that he or she will say ‘I'm
not coming back.””* Katharine Kelly noted that the defence counsel
she interviewed said they examined records “for evidence that the pri-
mary witness is not credible, or for inconsistencies in her account or for
material that embarrasses her or humiliates her enough to convince her
not to proceed.”#

Finally and significantly, although an extensive range of records has
been requested for different reasons, the broad justification for the prac-
tice to the public, and frequently to the courts and by the courts, has
been the threat of therapist influence on women'’s memories. For exam-
ple, a prominent defence lawyer’s response to the court’s decision in
O’Connor, which involved the demand for a vast array of records*' and
in which there was no suggestion of inappropriate therapy, was as fol-
lows: “In cases where a rape complainant has gone to therapy, and the
accused’s position is ‘I'm innocent, she was never raped,” you have to
have those records to see whether or not the counsellor was encourag-
ing her false beliefs or solidifying them.”> It should be noted that this
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justification for records production does not involve reference to memo-
ries recovered in therapy but simply to any case where a complainant
has had therapy and the accused denies the rape.

Subsequent to Osolin, in the companion decisions O’Connorand A.(L.L.)
v. B.(A.) (hereinafter A.(L.L.)), the Supreme Court devised procedures
for defence access to third party records in sexual assault cases.** In
O’Connor, Bishop Hubert O’Connor, former principal of a Native resi-
dential school, was charged with four sexual offences involving four
different women, all of whom were former students at the residential
school and had subsequently been employed at the school under
O’Connot’s supervision. He was also their priest. The women were or-
dered to authorize release of all residential school records (medical, aca-
demic, and employment) and all medical, psychiatric, and counselling
records that related to the incidents. In A.(L.L.), a woman laid a com-
plaint against someone who had been a close family friend for an event
alleged to have taken place when she was six. The defence sought access
to her counselling records.

In O’Connor, the Supreme Court, again by a narrow majority, insti-
tuted a two-stage procedure involving a context of disclosure and a con-
text of production. At the first stage, the judge would assess the likely
relevance of the records to the defence. If the judge determined that an
initial relevance threshold was met, then the records would be ordered
disclosed to the court and examined by the judge to see if they con-
tained information “logically probative to an issue at trial or the com-
petence of a witness to testify.”* The judge would then “examine and
weigh the salutary and deleterious effects of a production order and
determine whether a non-production order would constitute a reason-
able limit on the ability of the accused to make full answer and defence.”*
At this second stage, the judge was enjoined to balance the rights of the
accused against the privacy interests of those referred to in the records
and, particularly, the privacy and dignity of the complainant.

O’Connor was a reaction to the burgeoning demand for women'’s per-
sonal records and an attempt to regulate the practice. But because of the
majority’s silence on women’s equality, and because it offered little guid-
ance on when records might not be relevant to the accused, the deci-
sion was widely seen as having opened access to records at the disclosure
stage.® The court stated explicitly that, at the first stage, the onus on
the accused to show relevance “should be a low one.”* It held that the
“sheer number of decisions in which such evidence has been produced
supports the potential relevance of therapeutic records.”*® Moreover, it
speculated that, “generally speaking, an accused will only become aware
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of the existence of records because of something which occurs in the
course of a criminal case,”* suggesting, in somewhat unclear language,
that there would be a presumption of materiality if the accused were
aware of the existence of the record. Finally, the majority gave three
examples of when the records would be relevant but no indication of
when they might not. One of these examples involved the potential
influence of therapy on women'’s memories. In a later decision, Belzil J.
summarized his understanding of the discussion of relevance by stating
that the decision “must be interpreted as meaning that the majority of
the Supreme Court of Canada accepts that therapeutic records will of-
ten be relevant (but not always) in cases of this type, or indeed the
statement may even be read as meaning that such records will only
rarely not be relevant.”s°

Given the strong privacy interest in most of the records subpoenaed,
and given that, within this context, the request for records was becom-
ing routine and their production frequent — but only in sexual assault
cases — L’'Heureux-Dubé J. remarked, in a strongly worded decision for
the four-person minority, that “the uninhibited disclosure of complain-
ant’s private lives indulges the discriminatory suspicion that women’s
and children’s reports of sexual victimization are uniquely likely to be
fabricated.”s! The minority sought to take equality explicitly into ac-
count and also cautioned against creating a new class of victims vulner-
able to sexual assault — those, like the complainants in O’Connor, for
example, whose lives had already been the subject of extensive docu-
mentation.>? Moreover, it was concerned that the court not allow dis-
criminatory practices “to reappear under the guise of extensive and
unwarranted inquiries into the past histories and private lives of sexual
assault complainants,”>* suggesting that the majority decision would
allow a variation on a practice that the courts had already judged to be
discriminatory.

In May 1997, Parliament responded to concerns about records by pro-
claiming into force Bill C-46 (modelled on the minority decision in
O’Connor) to regulate records production through amending ss. 278.1
to 278.91 of the Criminal Code. The legislation was framed through con-
cerns about women'’s equality, the role of sexual violence in their lives,
and the impact of records production on the reporting of sexual of-
fences and on women's recovery from the effects of sexual assault. While
keeping a two-stage process, the procedure of C-46 significantly modi-
fied the O’Connor regime. It applied to both third party records and to
those in possession of the Crown, where privacy interests had not been
explicitly waived. Showing relevance at the disclosure stage was made
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more challenging by elaborating a series of eleven statements, the bare
assertion of which would be inadequate to show relevance: for example
“that the record may relate to the credibility or the complainant or
witness,” or “that the record relates to the complainant’s sexual reputa-
tion,” or that “the record may relate to the reliability of the complain-
ant or witness merely because the complainant or witness has received
or is receiving psychiatric treatment, therapy or counselling.”* Finally,
in considering both disclosure to the court and production to the ac-
cused, the judge was required to consider both the salutary and delete-
rious effects of the determination on the accused’s right to make full
answer and defence, and on the complainant’s rights to privacy and
equality, taking into account, at each stage, eight factors. These include
the extent to which the records are necessary for the accused to make
full answer as well as society’s interest in encouraging the reporting of
sexual offences and in encouraging treatment for victims of sexual
assault.>

C-46 was immediately challenged on all of the ways in which it dif-
fered from the O’Connor regime and was judged unconstitutional by
Belzil J. of the Alberta Court of Queen'’s Bench on the grounds that it
violated the accused’s section 7 right to make full answer.> In Mills,
with McLaughlin and Iacobucci JJ. writing for a seven-person majority,
the constitutionality of C-46 was upheld.

Relations in 0’Connor and Mills

My interest in the transition from O’Connor to Mills concerns the repre-
sentation of women in these decisions and the extent to which a greater
concern for equality involved a shift from a fundamentally non-
relational to a relational view of women’s lives. I believe that focusing
on the representation of women in these decisions will allow us to under-
stand the harm to women'’s equality in record’s disclosure, the impor-
tant role that false memory discourse has played in facilitating access to
records, and why Mills was a substantively better decision than was
O’Connor.

Feminist intervenors to O’Connor and A.(L.L), and subsequent critics
of O’Connor, framed the issue of records production as the court’s re-
sponsibility and with it the subsequent failure to pay attention to the
specific inequalities associated with sexual harm to women. In what
follows I draw upon the factums presented in these cases and on the
subsequent criticism of O’Connor in order to read this concern as the ma-
jority’s failure (1) to attend to women as concrete others with specific
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relational histories and (2) to consider how records production would
contribute towards relationships of inequality.

In what Karen Busby has categorized as a series of “stunning over-
sights,”%” the majority in O’Connor failed to mention any of the history
of institutional and interpersonal relationships of inequality that char-
acterized the context of the case. The case involved Aboriginal women
who had been put into residential schools and thus had relational his-
tories that had involved enormous previous invasions of personal and
informational privacy. The majority did not reflect on these histories to
consider how records production would have disproportionately inva-
sive consequences for women who suffer intersectional oppressions.
These women are not only more vulnerable than are others to sexual
assault in the first place, but they also often live lives that are more
vulnerable to scrutiny and recording, thus putting them in the position
of being yet more vulnerable to sexual assault due to being yet more
vulnerable to invasions of personal and informational privacy. Busby
also pointed out that the accused was related to the complainants along
multiple axes of social power, including White/Aboriginal, male/female,
teacher/student, employer/employee, and priest/parishioner. Someone
in the dominant position on all these axes of power who had sexually
assaulted women would be in a very strong position to sexually exploit
women to compel their silence or, later, to discredit their testimony. In
considering A.(L.L.), the court did not take into account how family
members, relatives, neighbours, and friends are often able to sexually
exploit girls with relative impunity: “As adults they are imbued with
power and social status denied children and are regarded as more cred-
ible than their young victims, because of the privilege accorded them
by their age and gender. These dynamics operate effectively to immu-
nize adult men from prosecution and conviction for sexual offences
against children.”%8

That sexual assault might be a sort of violation leading to a height-
ened privacy interest was considered by the majority in O’Connor only
in the context of records in possession of the Crown, where it was dis-
missed by suggesting the complainant had given up her privacy inter-
ests in such records.*”® That the accessibility of personal records might
reproduce some of the emotional harms that are the effect of sexual
violation was not considered at all. The majority gave no reflection to
the importance of counselling to assaulted women who might be in-
volved in generally unsupportive relationships, nor did it consider the
effects of production on counselling relationships.
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Both Benn'’s and Allen’s accounts of privacy make clear that our dis-
cussions of values are shaped by assumptions about persons and how
they are, or are not, related to each other. The presence of such assump-
tions needs to be kept in mind when assessing the majority’s critical
discussion of relevance. The history of sexual assault jurisprudence is
one in which access to assumed relevant information about women'’s
lives has been judged by later courts to depend upon and to entrench
discriminatory stereotypes and beliefs. As one would thus expect the
court to be very careful in its deliberations on relevance, I find the ma-
jority’s distorted representation of women at this point in the decision
— as being without previous specific histories of institutional or inter-
personal relationships — particularly disturbing. Although the majority
opined that the sheer number of cases in which records are produced
supports assumption of relevance, production is, more arguably, a re-
flection of women’s relationships with the legal system in their role as
complainants in sexual assault cases — an alternative interpretation that
the majority did not even consider. In taking the accused’s awareness of
a record as a reason to suspect its materiality, the majority evoked the
imagery of an accused and complainant who are strangers to each other
rather than, as is most often the case, people who have had some rela-
tionship to each other prior to the events that brought them before the
courts. The courts know full well that most assaults are not committed
by strangers. (In only one case of the forty studied by Busby were the
accused and complainant unknown to each other.)®® Given the long-
term, complex relationships between the complainants and the accused,
and given that the accused may have had a hand in producing the very
records he sought, O’Connor seemed like a particularly odd context for
the imagery of stranger assault.

Moreover, although therapeutic records are among those most fre-
quently requested, the majority offered no thoughtful reflection about
the nature of therapeutic relationships and how that might bear on
such records. There was no context given for concerns about suggestive
therapy, leaving open the reading that it would always be appropriate
to suspect contamination. As well, no attention was paid to the ex-
ploratory or interpretive dynamics of therapeutic relationships. In her
minority remarks in Osolin, quoted in full in her minority opinion in
O’Connor, L'Heureux-Dubé ]. offers a cogent description of the differ-
ence between the context of trial and the context of therapy — a con-
trast that, in her view, renders therapeutic records “inherently
problematic as regards reliability.” In contrast to the testimonial con-
text of a trial: “In therapy an entire spectrum of factors such as personal
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history, thoughts, emotions, as well as particular acts may inform the
dialogue between therapist and patient. Thus, there is a serious risk that
such statements could be taken piecemeal out of the context in which
they were made to provide a foundation for entirely unwarranted infer-
ences by the trier of fact.”¢!

Although the majority’s remarks on relevance were explicitly framed
as a response to L'Heureux-Dubé’s contention that records would rarely
be relevant, it ignored rather than responded to her reasoning. The
majority also neglected the interpretative dimensions of note-taking,
seeing therapists as authoritative representers of client psychology. The
remarks in Osolin were used as evident indication of the relevance of
therapeutic records, but this is a notation of the therapist, and we have
no idea what the client actually said.®> In summary, neglect of the rela-
tional dimensions of women'’s lives caused the court to be inattentive to
a number of potential harms associated with records production, and it
also allowed for an unsubstantiated estimation of relevance — some-
thing that could only encourage the practice.

I now turn to a specific effect of records production with regard to
promoting relationships of inequality. Records production has been de-
scribed as a compensatory strategy for gaining information about a com-
plainant’s past — a strategy that has been lost through rape-shield
legislation — and many commentators have pointed out that the idea of
false memory syndrome provides a timely replacement for stereotypes
of women as outright liars with regard to sexual assault.®® Earlier, how-
ever, I argued that a relational account of persons directs us to attend to
the self-concepts and perspectives of those treated unequally, to recog-
nize that these self-concepts are themselves relationally formed and that
they can easily be exploited. When we consider the exploitation of
women'’s self-concepts, records production differs in disturbing ways
from questioning a complainant about her sexual history; and false
memory discourse, in my view, helps activate a representation of women
that makes them especially vulnerable to both disrespect and exploita-
tion of the persons they take themselves to be.

In O’Connor, the Aboriginal Women'’s Council et al. wrote that “an
equality respecting justice system would treat individual complainants
as individuals not as types. It would view such individual’s history of
mental health treatment or sexual assault not as a justification for extra-
invasive disclosure, but as reason for caution, sensitivity, and a height-
ened vigilance about the purpose and effect of records disclosure.”%

I read this remark as echoing Spelman’s concern about how to treat a
person as the person she is rather than as filtered through our favoured
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ways of seeing her. It is to treat her as having a self-concept, a perspec-
tive on her life, and an emotional affective orientation towards her life.
It is to recognize that only she can articulate this perspective, and it is to
relate to her through paying attention to it (although this does not
mean simply accepting it). It is to take into account the fact that
self-concepts are formed in and through relationships with others and
to recognize the importance of relational resources that contribute to
the possibility of having a self-concept that has not been consistently
damaged and undermined by oppression. It is to recognize that who a
person takes herself to be can make her particularly vulnerable, and it is
to be obliged not to use her own self-concept or emotional-affective con-
figuration against her in ways damaging to her equality. I have described
this orientation to the perspective of others as a concern about the per-
sonal as a positive value, and this deep dimension of respect for persons
reveals some further very disturbing aspects of records disclosure.
First, when records made by others are represented as defining the
complainant in court, she has little control over her self-representation
in the very context within which her credibility and character are being
tested. Her articulation of her perspective is pre-empted as she is repre-
sented (1) through the interpretation of whoever made the record and
(2) through the interpretation of the defence who seeks to represent her
as non-credible. Nevertheless, her records, especially her therapeutic
records, may contain considerable information about how she views
her life. Thus, second, she is unable to set relational boundaries con-
cerning with whom she will share herself. Moreover, as the records are
produced to the accused, their production has the potential to make
her life history available to the person who may have assaulted her.
Records production has the potential to re-relate her, through a dynamic
of shame and humiliation, to her assailant. Relationships with thera-
pists and counsellors are a type of relationship, usually chosen, in which
a woman gives others considerable access to who she takes herself to be,
and production of such records may involve the betrayal of her trust in
this relationship at a time when she is particularly vulnerable, thus caus-
ing emotional harm. In addition, it may involve betraying her trust in the
very relationship to which she has turned in an attempt to re-establish
herself as a person with boundaries — a person who has some control
over when and to whom she is accessible. Thus records production may
re-relate her in a damaging way to her complainant while, at the same
time, destroying the positive context within which she has chosen to
try to re-understand her life after the assault. Production may also under-
mine her by leading her to doubt her judgment in having made herself
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vulnerable within the therapeutic situation. It may then undermine self-
trust, which is necessary to her sense of herself as autonomous. She is
particularly likely to feel she has betrayed herself if she has engaged in
self-recrimination about the assault as this will certainly be used to sug-
gest her responsibility. Because, historically, dominant understandings
of sexual assault have involved prescriptions that women take particu-
lar responsibility for men’s sexual interest, regardless of its circumstances,
it is not uncommon for a woman to feel some responsibility for her
own assault.

Finally, records production involves trying to get as much informa-
tion as possible about a person’s perspective on her life precisely in or-
der to use it against her. In Osolin, the complainant had been cross-
examined extensively on consent and on a difficult relationship with
her parents that the defence presented as a motive to fabricate. The
records offered not new information but, rather, indications of self-doubt,
confusion, and self-recrimination, all of which could be used to under-
mine her. As well, information may be sought about who the person is
precisely in order to support a stereotypical understanding of her life,
and this, too, is true of Osolin. One of the most disturbing aspects of
O’Connor was the majority’s failure to recognize the potential of records
production to create or shape relationships of exploitation and emo-
tional harm through allowing others to gain access to a complainant’s
perspective on her life and to use it against her in a situation character-
ized by substantive inequality.

The issue of records production has been rife with allusion to false
memory and suggestive therapy. It is notable that, within a context
barren of thoughtful representation of women’s relationships, one rela-
tionship — that of a women to her therapist — has been repeatedly singled
out as a justification for records production. Although there was no
suggestion of inappropriate therapy in O’Connor, the majority, in offer-
ing explicit illustrations of the potential relevance of records, remarked
that “they may reveal the use of a therapy which influenced the com-
plainant’s memory of the alleged events.”% The defence attorney previ-
ously quoted on the O’Connor decision used the language of
indoctrination to describe memory influence: “You have to have those
records to see whether or not the counsellor was encouraging her false
beliefs or solidifying them ... We're talking about a kind of indoctrina-
tion here where a therapist encourages a belief in the victim, hardening
the memories or filling in the blanks. These people have no concern
about the presumption of innocence and the possibility of convicting
innocent people.”%¢
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In A.(L.L.), the defence sought counselling records partly in order to
determine “the method of extracting the information from her during
the 14 months she underwent sessions before going to see the police,”¢”
thus suggesting that the complaint was manufactured during an inter-
rogation. And this despite the fact that the complainant testified that
she had never forgotten the incident, described it to friends as early as
Grade 3, had raised the incident in therapy herself, and had come for-
ward because she heard that the respondent had assaulted someone
else.®® The case was presented in the press as one in which the defence
sought production “on the suggestion that counsellors may have un-
wittingly coached her into developing false memories of abuse.”® In a
pre-O’Connor article in the Medical Post, a quote from a defence lawyer
(who uses the language of implantation) describes records production
wholly in terms of the threat of false memory syndrome: “The false
memory syndrome is something that has been noted and accepted by
our courts as a potential defence ... It has been legitimately used in cases
where it has been suggested that there is a memory implanted by a
therapist.” The attorney said that, in such a case, “I want to see your
records. I want to see exactly what you wrote down during those thera-
peutic sessions, and whether it could be suggested that you in fact as-
sisted in some way in enhancing or developing this memory.””® Belzil J.,
in the second part of his two-part decision declaring C-46 unconstitu-
tional, made repeated reference to “recovered memory syndrome” as a
concern that required continued access to records, incidentally com-
pletely blurring the distinction between false memory and recovered
memory. Busby’s study of forty cases revealed seven in which therapist
suggestion was offered to the court as a reason for seeking disclosure,
although only two cases involved memories that had been recovered,
and in neither case were they recovered in therapy.

The purported suggestibility of women and their consequent suscep-
tibility to false memory syndrome has been an important legal justifica-
tion and, perhaps, the primary public justification for records disclosure.
It is thus important to understand its power within this context. False
memory syndrome has played the role of a new social harm, one that
can override expectations of privacy or force a renegotiation of duties of
confidentiality. As the fact about production that catches the attention
of the public, false memory syndrome has allowed for an elision of the
difference between cases, obscured the amount and array of records or-
dered and, thus, the ways in which records production particularly tar-
gets women whose lives have been heavily documented. It perversely
allows for a repetition of the theme that, when complaints of sexual
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harm come before the courts, someone has an honest but mistaken
belief about what went on. In one case counsel for the defence argued
that the complainant’s memories of abuse were “either fabricated or
honest but mistaken recollections.””! The use of false memory syndrome
allows the defence to raise issues of both competence and credibility: it
is presented as a personality disorder that renders memories of sexual
harm unreliable or, at least, represents women as too easily influenced
to be reliable witnesses.

Most significant to understanding some of the harm associated with
records production — the attempt to gain maximal access to a person’s
self-concept and perspective on her life in order to use this information
against her — is that false memory syndrome represents women as no
longer having appropriate psychological boundaries that others need
to respect. One’s personal memories are crucial to who one takes one-
self to be. False memory syndrome is presented as a disorder in which
the memories most fundamental to one’s sense of self are not only false,
but they have been implanted by someone else — the therapist. The FMS
Foundation has explicitly identified false memory syndrome as analo-
gous to a personality disorder, “as a condition in which a person’s iden-
tity and interpersonal relationships are centred around a memory ...
that is objectively false ... [but] is so deeply ingrained that it orients the
individual’s entire personality and lifestyle.””> As the person’s identity,
personality, interpersonal relationships, and lifestyle allegedly become
centred on this memory, she no longer has her own perspective or an
autonomous self-definition. She is not just presented as easily influ-
enced or as lacking full psychological integrity, but as having a self-
concept that has been constructed by a therapist. FMS Foundation advi-
sory board member Richard Ofshe, in an article whose title, “Making
Monsters,” is an allusion to Frankenstein’s creature, represents women
in therapy as clearly being the creations of the therapist. He writes that
clients “are blank canvasses on which the therapist paints.””® “What-
ever doubts they have are subordinated to the therapist’s judgement,
the images they have fantasized, the stories they have confabulated,
and the identity they have developed through participation in the course
of this process.””* The FMS Foundation presentation of a woman in
therapy opens what she might think of as most personal about her life —
her feelings, memories, perspectives, and sense of identity — to scrutiny
because it is no longer properly hers. False memory discourse and records
disclosure combine to present a potent stereotype of women as being with-
out relational boundaries. And this stereotype is used to justify a practice
that, in fact, deprives them of the ability to set such boundaries.
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In Mills, the majority moved away from the explicit concern about
women's relationships with their therapists — a concern that has been a
dominant justification for records production. In fact, it presented
women'’s relationships with their therapists as valuable and worthy of
protection. I believe that this shift away from the distorted and damag-
ing presentation of therapeutic relationships that has haunted the de-
bate on records production is the consequence of a much broader and
more detailed focus on women’s lives as relational — a focus that is itself
the result of a specific concern with women's equality. According to
Koggel, “what we need to do is sketch a conception of the relational self
that demonstrates the importance of all kinds of relationships ... to jus-
tice and equality.””> Women appeared as relational selves in Mills but
not in O’Connor, and, generally speaking, the decision in the former is
replete with the language of relationality.

The majority in Mills positioned itself in an ongoing, lively, and posi-
tive dialogue with Parliament. It also recognized that Parliament was
attending to relationships of horizontal inequality — equality that re-
sults from acts of individuals and groups rather than from the state. In
doing so, it immediately expanded the relational considerations at work
in its deliberations. This is important, given that concern about equal-
ity in criminal cases has been nearly wholly dominated by considera-
tions of “power imbalances as between the state and the accused.””¢
Mills characterized Parliament as a valuable ally of the vulnerable. It
also recognized that horizontal equality concerns would have an im-
pact on women’s relationships with the courts.”” It acknowledged and
discussed the fact that women whose lives had been heavily documented
in their previous relationships with institutions would have special equal-
ity concerns with regard to records production.

One of the most interesting developments in Mills was the majority’s
move to talk about values both contextually and relationally. A rela-
tional approach to equality is one in which the values that embody
respect for persons must be shaped by paying attention to the details of
particular contexts. Koggel writes that such an approach “cannot pro-
vide general conditions for satisfying equality in all contexts or for all
times. These conditions can only be settled dialogically in concrete con-
texts by taking account of the perspectives of everyone involved under
conditions that promote a presentation of diverse views and that en-
force mechanisms for giving and assessing justifications for current and
proposed policies.”

The court reaffirmed an approach to rights and values that does not
see them as competing but, rather, as co-existing in particular contexts,
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where the nature of the context will shape the definition and scope of
the rights and values. It stated that “rights often inform, and are in-
formed by, other similarly deserving rights and values at play in par-
ticular circumstances”” and that a contextual analysis of rights requires
attention “to the factual content” of particular contexts. A commit-
ment to examining context could not help but move the court towards
a more attentive assessment of the relevant institutional and inter-
personal relationships vis-a-vis sexual assault litigation. For example,
delineating the appropriate contextual understanding of full answer and
defence in a context where women'’s equality rights are at play required
the court to attend to how, historically, women have been subject to
discriminatory biases and stereotyping in their position as sexual as-
sault complainants. The court concluded that full answer and defence
must be understood with careful attention to how myths and stereo-
types distort the truth-seeking process. Moreover, the commitment to a
realistic understanding of sexual assault compelled the court to reflect
upon complainant/therapist relationships. Mills included an extensive
analysis of the value of such relationships to victims of sexual assault,
categorizing “the notion that consultation with a psychiatrist is, by it-
self, an indication of untrustworthiness” as a recent and “invidious”
myth about the unreliability of women'’s testimony.®

The majority pointed out that privacy as well as full answer and de-
fence falls under fundamental justice, and that both sets of rights must
be understood as being informed by the equality provisions of the char-
ter. I am particularly interested in the evolution of the court’s view of
privacy, and I will conclude with a discussion of this view. Feminist
intervenors to A.(L.L.) stated that the issue in records production is not
principally one of privacy but, rather, of equality.®! I believe that this
assessment reflects the fact that privacy has traditionally been seen as a
value that must often give way to other values.’? However, what is im-
portant in thinking about privacy within this context is how accessibil-
ity is related to discriminatory practices. With a contextual approach to
values there is no reason to suppose that privacy, as adequately informed
by equality, should give way to full answer rather than help to shape
it.8% Although the personal as a positive value is not the same as privacy,
a contextual understanding of privacy informed by equality can help to
prevent the particular kind of undermining of the personal that is at
stake in records production. And I take the court to be moving towards
such an understanding of privacy.

In Mills, the court noted that it had previously “characterized the
values engaged by privacy in terms of liberty, or the right to be left
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alone by the state.”® It also noted that it had understood privacy in
terms of the ability to protect a core of information relating to one’s
“individual identity”® - information, for example, about lifestyle, inti-
mate relationships, and religious and political views — locating the idea
of the personal primarily in the kind of information any individual
might want protected from dissemination to the state. Even the minor-
ity decisions in Osolin and O’Connor rely on these understandings. How-
ever, in Mills, the court explicitly signalled that it was moving away
from what, in the privacy literature, is often characterized as an indi-
vidualist notion of privacy to an approach that stresses the role of pri-
vacy in creating certain relational possibilities. It stated that “privacy is
... necessarily related to many fundamental human relations,”® and it
moved beyond case law to cite philosophical treatments of privacy by
Charles Fried and James Rachels, who argue that privacy, as control
over with whom one shares information, is a value that is necessary for
the development of certain relationships.

Fried, in “Privacy (A Moral Analysis),” is interested in the conditions
necessary for developing relationships of love, friendship, and trust.”
The development of such relationships, he argues, requires that we be
able to withhold certain information from most people in order to share
it with particular chosen others, thereby constituting the intimacy of
these chosen relationships. Fried claims privacy allows us to accumu-
late “the moral capital” that we spend in friendship and love. Rachel’s
version of the view is more generalized. Different patterns of behaviour
characterize different relationships. Moreover, “however one conceives
one’s relations with others, there is, inseparable from that conception,
an idea of how it is appropriate to behave with and around them, and
what information about oneself it is appropriate for them to have.”%®
Rachels concludes that “our ability to control who has access to us, and
who knows what about us, allows us to maintain the variety of relation-
ships with other people that we want to have.”® Although, for Fried,
privacy is a functional value, it “is not just a possible social technique
for assuring this or that substantive interest,”° but, rather, it is concep-
tually related to the relationships that it serves. Moreover, according to
Fried, and quoted in Mills, this ability to form intimate relationships “is
at the heart of our notion of ourselves as persons among persons.”!
And so privacy gains fundamental importance as a value.

The majority in Mills recognized that its previous approach to privacy
was inadequate to the task of shaping an understanding of privacy in-
formed by equality within the context of records production, and I see
in its use of Fried a struggle to find an account of privacy adequate to
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this task. I first want to point out obvious problems with Fried’s view and
then comment on what I take to be the value of the court’s deliberation.

Jeffrey Reiman, in criticizing Fried’s account of informational privacy
as necessary to intimate relationships, argues that it is not the sharing
of information that is important to intimacy but, rather, the context of
caring that makes that sharing significant.”> Moreover, Reiman finds
Fried’s view of intimate relationship, as symbolized by the expression
“moral capital,” distastefully economic in spirit. I believe, first, that
Reiman is right to say that the nature of a relational context, and of
how people do or do not care for us, determines the importance of our
ability to share or withhold information from others. This is obvious in
the case of records production. Moreover, in categorizing Fried’s view as
overly economic, Reiman points to a persistent tendency in the privacy
literature — a tendency that Fried does not escape - to talk in terms of
the secure possession of a self that is shared or not shared. Privacy theo-
rists ignore the continuous development of identities and self-concepts
through relationships that form and change us. Finally, neither Fried
nor Rachels pays attention to relationships of inequality; and the rela-
tionships they discuss (along with Fried’s focus on exchange) may rein-
force the assumption that privacy as a value is tied to “relationships of
voluntary (economic) exchange, of intimacy, and of domesticity” and
that these relationships “[are] not about power.”??

Fried and Rachels do have the important insight, however, that pat-
terns of access configure relational possibilities, and this understanding
can be extended to relationships of inequality and equality within the
contexts of records production. Marilyn Frye has argued that differences
in power are manifested in asymmetrical access. For example, “the presi-
dent of the United States has access to almost everybody for almost
anything he wants of them, and almost nobody has access to him.”
“The creation and manipulation of power is constituted by the manipu-
lation and control of access.”** We need to understand and shape the
values through which we regulate patterns of access within concrete
contexts in order to encourage or discourage certain relational possibili-
ties. And privacy is the primary value through which we regulate access.

I contend that the majority used Fried because, in his account, it saw
the potential to link privacy to the creation of positive possibilities for
relationships through, in some contexts, allowing people to control
access to personal information. There are two sorts of positive possibili-
ties at issue. First, the court was concerned to protect relationships within
which women can recover from sexual assault, which the court has char-
acterized as a complete denial of women'’s equality. As most victims of
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sexual assault seek counselling, the court was particularly concerned to
protect access to therapy. The court characterized therapeutic relation-
ships as relationships of trust, “an element of which is confidential-
ity.”®> However, the court moved from Fried’s remarks on intimate
relationships to its remarks on therapeutic relationships without much
indication of what these relationships have in common or of why Fried’s
account applies to the latter.”® The connection seems to be this: these
are all relationships in which we typically choose to let others treat us
as maximal persons in Spelman’s sense. We sometimes give others a lot
of access to our self-concepts and perspectives, and, in doing so, we give
them the power to affect how we view our lives as well as the power to
undermine us, should they so choose. We hope that in therapeutic rela-
tionships, as well as in relationships of love and friendship, we can ex-
plore aspects of our lives that make us vulnerable because we trust that
our doing so will not be used to undermine us either by the persons to
whom we express our lives or by their revealing, or being forced to
reveal, this information to others. We count on our lovers and friends
not to make us vulnerable to others by revealing information that they
could predict might be used to harm or undermine us. Within the con-
text of sexual assault, women'’s formal ability to restrict informational
access to some opens up possibilities for others to treat them as maxi-
mal persons in ways that enhance rather than undermine equality.

I have argued that we have a political responsibility to make sure that
people’s perspectives on their lives are not easily accessible to those who
may use them to entrench, promote, or excuse relationships of inequal-
ity. More specifically, I have argued that persons should not be obliged
to reveal their perspectives, doubts, hopes, and confusions about their
lives to those who will use this information to treat them unequally.
Further, when a person’s sense of self has been damaged by practices of
inequality, she should have access to relational contexts within which
she can attempt to repair this damage. The court used Fried to make a
connection between these imperatives. Even in Mills, I do not think
that the court recognized the full degree of exploitation inherent in
records production; but it did recognize the importance of allowing
women control over access to information in order to protect opportu-
nities for them to deal with the harms associated with inequality.

Second, and finally, I have argued that those concerned with equality
must, in fact, have access to the perspectives of those treated unequally;
however, this access must not result in these perspectives being exploited
and, thus, exacerbating inequality. The court recognized that, if the
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defence can easily obtain counselling records, then women who do seek
counselling will be less likely to report assaults. As women can only be
protected against sexual assault if they are willing to speak about being
assaulted, the court recognized that a relationship with women that
supports their equality before the law depends upon offering greater
protection of their personal records.®’

O’Connor was recognized as a disaster for women'’s equality. The an-
nouncement that the constitutionality of C-46 had been upheld in Mills
was thus initially greeted as a “stunning victory.”®® The contrast be-
tween these decisions, however, is not that stark. Feminist intervenors
sought an absolute prohibition on records production. Mills, like
O’Connor, leaves records decisions to judicial discretion and, thus, did
not adequately recognize records production as a practice of gendered
inequality. Moreover, like O’Connor, Mills offers little real guidance about
relevance, and this is especially disturbing given that we are in the grip
of arenewed cultural scepticism towards women'’s claims of sexual harm.
Finally, I have described the change in the court’s reasoning from
O’Connor to Mills as its move towards an understanding of inequality
that recognizes the necessity of attending to the diverse networks of
relationships that structure people’s lives, experiences, and self-concepts.
But this understanding is implicit rather than fully articulated in Mills.
If it is to take hold, then it must be given a more reflective affirmation.
I would hope, meanwhile, that the Canadian judiciary would follow
the attention Mills gives to the relationships of inequality and exploita-
tion that have infected much sexual assault litigation, and, in their prac-
tice, condemn the production of women's records as inimical to women'’s
equality before the law.
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2
Dependence and Interdependence
in the Lawyer-Client Relationship

Lucie Lauziere

There are forty-four officially recognized professions in Quebec, and
they have a total of 275,000 members, including about 18,000 lawyers.
Some of these professions have an exclusive right to practise, others
practise with a reserved title only (e.g., therapists who alone can use the
title of psychologist but who are not the only ones providing therapy).
These professions are constituted into professional bodies such as the
Barreau du Québec and the College des médecins.

The traditional image of a professional is that of someone highly re-
garded by society.! Recognized professional status tends to confer respect
and admiration as well as numerous privileges. Professionals are also
thought to bring a certain degree of objectivity to issues and a certain
degree of competence to resolving them. This recognition is not, how-
ever, to be dissociated from the notions of “duty” and “dedication,” which
refer to the sense of devotion and concern for competence that are deemed
to guide the worthy and honourable practice of a profession. Sustained by
a social elite aware of its privileges and responsibilities, the professional
system rested and continues to rest upon institutions that proclaim to be
reconciling the interests of the public with those of professionals.

Membership in a professional body ensures the livelihood, indeed
the prosperity, of those who practise within it as well as the promotion
and development of their knowledge and qualifications. However, pro-
fessional bodies also play an eminently social role. According to P. Struye,
a barrister of the French Cour de Cassation, the social role of the Bar is
explained by a “dual historic truth”: “Humanity has always, in its pro-
found aspirations to equity, felt the need to resort to a corps of ‘advo-
cates,” and any efficient and stable organization of a civilized and
constitutional State has required the existence of such a corps.”? Owing
to the complexity of the judicial apparatus, the justiciable person seeks
a protector who inspires trust and dedication and is prepared to defend
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interests other than her own. Thus, “this need for defence must be ad-
dressed, in a well-organized society, by the existence of a corps of advo-
cates that provides those who turn to it sufficient guarantees of science,
of character and of impartiality.”* As well as defending individual inter-
ests, the lawyer gives the community the sense of security necessary for
social development. This is what forms the basis of the study of depend-
ence and interdependence in the relationship between lawyers and cli-
ents as well as the relationship of trust that must be established for the
client-lawyer relationship to be productive.

This chapter explores the complex nature of both the individual and
the collective aspects of the professional relationship between a lawyer
and her client. My hypothesis is that lawyers, as a class, benefit from
the trust and confidence of their clients not only because of the quali-
ties that they display, but also because of the “structural,” or what I refer
to as the “collective,” aspects of the relationship.

Personal Aspects of the Interdependent Relationship between
Lawyers and Clients
An analysis of professional ties (i.e., the general rules of civil and profes-
sional law that frame the client-lawyer relationship) reveals certain ele-
ments designed to promote the independence of the parties. These
include the existence of a contract between the parties and the institu-
tion of mechanisms for monitoring and controlling the work of the
professional. However, the professional relationship often creates
nonlegal, personal ties that can foster relationships of dependence and/
or interdependence. This, in any case, is what emerges from the socio-
legal analysis of the roles of the system’s various stakeholders: the pub-
lic, those who practise the profession, and the state.

I now review the current legal thinking that underlies the individual
aspects of the lawyer-client relationship and then go on to analyze the
current trend towards personalized services.

Regulation of the Lawyer-Client Relationship: The Individual Model

Quebec jurisprudence and doctrine agree in defining the relationship
that exists between clients and lawyers as contractual. In this relation-
ship, the very nature of the contract may vary according to the profes-
sional services rendered. Whether it is the trial lawyer concerned about
the practical conduct of the trial or the legal counsel who practises in
nonlitigious areas of law, the professional relationship of the lawyer
with her client is described as a contract of agency, a contract for
services, or even a hybrid contract containing certain elements of both.
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Lawyers are subject to the general provisions governing contractual
obligations set out in the Civil Code.*

The relationship between the lawyer and her client may also be de-
scribed as a fiduciary relationship similar to the one that exists between
parent and child, psychotherapist and patient, physician and patient,
teacher and pupil, or employer and employee.® Justice Wilson, in Frame
v. Smith, ascribes the following two characteristics to the fiduciary rela-
tionship: (1) a power or discretion that can be exercised unilaterally by
the fiduciary so as to affect the beneficiary’s interests, and (2) a certain
vulnerability on the part of the beneficiary to the fiduciary holding the
discretion or power.® According to Justice Wilson:

The foundation and ambit of the fiduciary obligation are conceptually
distinct from the foundation and ambit of contract and tort. Some-
times the doctrines may overlap in their application, but that does not
destroy their conceptual and functional uniqueness. In negligence and
contract the parties are taken to be independent and equal actors, con-
cerned primarily with their own self-interest. Consequently, the law
seeks a balance between enforcing obligations by awarding compensa-
tion when those obligations are breached, and preserving optimum free-
dom for those involved in the relationship in question. The essence of
a fiduciary relationship, by contrast, is that one party exercises power
on behalf of another and pledges himself or herself to act in the best
interests of the other.”

Consequently, the law applicable to fiduciary relationships should
“ensure that the fiduciary does not coerce the beneficiary.”® The fidu-
ciary relationship is based on trust, not on self-interest.’ It is character-
ized by the dependence of the client, though that dependence may vary
according to the beneficiary’s vulnerability. It is within this legal con-
text that new pressures to satisfy clients are emerging.

Trend towards Personalized Services
These days, there is little difference between a client and a consumer.
Clients have become consumers of professional services, and profes-
sionals are aware that they are “in business.” Indeed, the distribution of
professional services is governed by the general rules of administrative
management, marketing, and business.

Along with changes that have affected the practice of professions,'® a
consumer society insists upon the effective distribution of professional
services. Clients, who have become consumers of professional services
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and are well informed about the duties and obligations of professionals,
are more apt than they used to be to take a critical look at professional
services generally.

The personal qualities that inspire a client’s trust in a professional,
notably a lawyer, generally have to do with that person’s perceived
empathy and concern. The lawyer’s reputation, specialization, age, gen-
der, and personality certainly influence the client’s choice. Personal
qualities looked for in lawyers are those projected by the image of the
profession; namely, competence, integrity, and morality. The lawyer must
exhibit, both personally and professionally, conduct that respects the
code of ethics and the rules of society.

The law firm is now the intermediary between client and lawyer, and
it must also display the characteristics outlined above. The advent of
large firms of professionals, modelled on corporations, has prompted
their executives to develop new ways of dealing with clients. Lawyers,
who have become entrepreneurs, have developed numerous marketing
and customer service techniques. The challenge for law firms is to at-
tract and establish the loyalty of clients. In this regard, quality of serv-
ice is the key to success. The concept of quality has economic and strategic
importance, and it is by maintaining the standards intimated by quality
of service, customer satisfaction, and repeat customers'! that client loyalty
seems to be effectively established.

The first element in recruiting clients and ensuring their loyalty is the
image of the professional. If clients are to place matters in the hands of
a lawyer and entrust her with their problems, then she must have the
necessary skills to put them at their at ease and to inspire their confi-
dence. But beyond the human relationship, even before meeting the
professional, the client enters a physical environment. This physical
environment not only projects the firm’s image, it is also part of its
“personality.”!? There is a reason why management of the physical en-
vironment has become a priority for marketing managers.'® Since their
main objective is to establish client loyalty, they must ensure that the
physical environment and atmosphere the firm conveys stimulate cer-
tain behaviours in the client. In their marketing strategies, firms rely
upon quality of service to keep the client, while freely accepting the fact
that the client initially judges the quality of service according to the
physical environment. Consequently, the importance law firms attach
to having an attractive physical environment, which must be wholly
consistent with the image they want to project, is understandable.

A second element in developing client loyalty is the firm’s desire to
create client dependency. Generally speaking, once they have granted



44  Lucie Lauzicre

it, members of the public do not easily withdraw their trust from profes-
sionals. This is known as the phenomenon of client loyalty. According
to a number of authors who describe the legal practice as a business,'
lawyers have borrowed the vocabulary and the approaches of business
to optimize the client relationship and to increase client loyalty. Law-
yers have services to offer and sell; therefore, marketing and client ser-
vices have now been incorporated into their profession. Lawyers have
learned to exceed clients’ expectations and have adopted a basic mantra
for working with clients: attract them, convince them, sign them, serve
them, and (doubtless most important) keep them.

Intangibility and degree of client contact are two dominant features
of services as opposed to products.’ In describing their specific nature,
a third feature can be added; namely, specialization, which allows law-
yers to tailor themselves to the particular needs of particular clients.
The client’s presence in the professional system creates a dynamic that
illustrates the balance of power in the client-lawyer relationship. The
client “serves as input, is ‘processed,” and then leaves as output with
added value.”'®

In the course of lawyer-client interaction, a relationship of domina-
tion may arise:

The most common reasons why a client finds himself dominated are
lack of choice, urgency, or a wide gap between the professional’s com-
petence and his own. For the sake of efficiency, the client must submit
to very strict procedures, provide the information requested, and leave
matters in the hands of the expert, who thus has the power to keep him
in a state of considerable passiveness and total dependence.!”

Or, as Albert C. Plant fittingly explained, “nobody wants a lawyer — indi-
viduals and business need lawyers to accomplish certain things that,
without their professional help, would not be completed.”’® In other
words, lawyers meet a social need.

The client-lawyer relationship is not, except in rare exceptions, an
egalitarian one. It is a relationship of helping and of power, in which
the role of the professional largely involves making decisions. As an
advisor, the professional influences the client’s decisions; as legal repre-
sentatives, lawyers have the power to make decisions for their clients.
This situation, moreover, imposes upon lawyers a duty to advise ac-
cording to the skill or knowledge of the clients.

The duty to advise® is inherent to the liberal professions. According
to the legal sociologist Jean Savatier:
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His action [that of the professional] must always be inspired by the cli-
ent’s interests, and since the client, as a rule, is not able to judge what his
interests are in the technical matters for which he has sought out the
professional, the member of a liberal profession has a duty to advise.?

The client who has some expertise in the field in which she is seeking
advice is supposed to be familiar with the practices followed and so able
to assess the risks.?! The obligation to foresee or disclose everything seems
too onerous a burden for lawyers, especially when the client is someone
who is well informed.?*

The extent of the duty to advise restores a certain balance between
the parties, as it takes the client’s skill into account. In an egalitarian
relationship, the duty to advise is less broad when the client is well
informed than it is when her legal situation is beyond her skill. The
client’s vulnerability is, therefore, an important factor in considering
the client-lawyer relationship.

One might often define the client-lawyer relationship as a relation-
ship of “intimate reliance”:

The lawyer is doing legally for the client “all that his client might fairly
do for himself, if he could.” In that reliance the client virtually places
his/herself in the hands of the lawyer. Accordingly the phrase “inti-
mate reliance” may be consonant with the concept of a request for and
a provision of the legal services required in the circumstances.?

The “intimate reliance” of the client on the lawyer stems from the be-
lief in professionalism — a belief rooted in the collective aspects of the
relationship.

Collective Aspects of the Interdependent Relationship between
Lawyers and Clients

The collective aspects of the lawyer-client relationship present certain
features of interdependence. There is an interdependence between, on
the one hand, support for the establishment of a professional body and
a monopoly in the delivery of services, and, on the other hand, support
for monitoring the power dynamic in the lawyer-client relationship
through the enactment of a code of ethics and an investment in profes-
sional discipline.

Establishment of a Professional Body
Unlike the professions that govern economic life through the production
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or exchange of goods, and those that provide health care and services,
the legal profession governs individual relationships and social life. Thus,
in carrying out the mission of the Bar, lawyers play an important social
role in the community. For nearly two centuries the Bar has been a very
stable institution. In fact, the rules pertaining to this institution have
served as a model for the Quebec professional system.?*

The recognition of professional status, which is determined by a se-
ries of factors set out in section 25 of the Professional Code, has as its
premise the public’s trust in professionals. Among the factors to be taken
into account in determining whether a professional body should or
should not be constituted are:

« the knowledge required to engage in the activities of the profession

« the degree of independence enjoyed by the professionals in engaging
in the activities concerned, and the difficulty that persons without
the same training and qualifications would have in assessing these
activities

« the personal nature of the relationships between these persons

« the confidential nature of the information that professionals are called
upon to have in practising their profession.

Having been granted the exclusive right to practise their profession,
lawyers, along with notaries, are the only persons qualified to advise a
client about the existence, extent, and exercise of her rights. They also
hold the near-exclusive right to represent the interests of a party before
the courts.

Monopoly and the Specialization of Services

Perhaps the main element of service delivery is the monopoly that char-
acterizes the practice of certain professions. The Act Respecting the Barreau
du Québec grants members of the professional body of lawyers the ex-
clusive right to practise the profession. This right may be conferred only
by an act “in cases where the acts carried out by these persons are of
such a nature and where the freedom to act they have by reason of their
ordinary working conditions, such that for the protection of the public
they cannot be done by persons not having the training and qualifica-
tions required to be members of the order.”? Thus, no one can claim to
be a lawyer, or represent herself as such, or carry out acts reserved for
the members of the professional body of lawyers, unless she holds a
valid permit and is entered on the roll of the professional order.?® Sec-
tions 128 and 129 of the Act Respecting the Barreau du Québec define the
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scope of the profession of lawyers, listing the acts that are their exclu-
sive prerogative and that may be performed for others. Lawyers are,
pursuant to section 128, the only persons empowered (1) to give legal
advice and consultations on legal matters; (2) to prepare and draw up a
notice, motion, proceeding, or other similar document intended for use
in a case before the courts; and (3) to plead or act before any tribunal,
except as stipulated in the act. Consequently, for all these matters, the
client has no choice but to put her fate in the hands of a lawyer.

Specialization leads to relationships of economic and social depend-
ence: “The fact of depending on the expertise of others tends to narrow
the sphere of experience and knowledge common to the members of a
society, while widening the social gap that separates them.”?” Hence,
the possibility for a professional group to become autonomous. In addi-
tion, the monopoly given a professional group to practise creates, to
varying degrees, an imbalance of power in the relationships between
clients and professionals:

The wider the social gap, the more powerless and dependent the con-
sumer; the greater the uncertainty and tension (including the possibil-
ity of exploitation), the more the need is felt for effective social control.
Medicine, law, dentistry and pharmacy illustrate this perfectly: the ability
of the consumer to help himself and to judge the quality of the services
he receives is limited; if he wants to receive the services of a profes-
sional, the consumer must allow an intrusion into the most intimate
and vulnerable areas of his private life: the body, the mind, family rela-
tionships, illegal or actionable business activities.®

Thus, the professional relationship is transformed, and there is a
gradual transition from a professional relationship to a relationship of
both personal and social dependence (notwithstanding the fact that
professional status gives a person considerable psychological advantages).

Professionalism is a near-ideal form of organization ... giving [profes-
sionals] significant material and psychological advantages. It allows
professionals to “call the shots” — the near-genius side of the ideology
of professionalism is such that it forces them to do so — with a minimum
of interference from consumers or the State.?

Within a context of complete autonomy, the professional takes charge
of the problems that the client entrusts to him, while, in the background,
the professional body takes on the responsibility for ensuring the
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competence and integrity of its members. One aspect of this interde-
pendence, the creation of an atmosphere of trust, has been described as
follows:

In our civilization, the climate of trust is established, in most cases, by
the personal relationships entered into and is based on diffuse emo-
tional bonds, of which kinship is the best example. Professional rela-
tionships have, in the past, exhibited some of these characteristics, but
not all. Established in a context of personal relationships, they afforded,
at least for a certain number of professionals, a high degree of continu-
ity ... Trust relies, then, on professional relationships, on personal fac-
tors, but also on other factors. The client trusts the professional with
whom he deals, but also the professional association. It is on the latter
that he relies to ensure that his interests are served by the professional,
through two distinct mechanisms. He entrusts his interests to profes-
sionals to the extent that they are instilled, during their years of train-
ing, then in contact with implicit or explicit professional standards,
with an ideology that prompts them to assume their responsibilities as
agents. The client trusts professionals because professional privilege is
governed by specific rules that the association undertakes to establish
and enforce.*

There is then both an individual and a collective aspect to the trust that
a client bestows upon a lawyer. As a class, clients trust their lawyers be-
cause of the professional and social organizations that support such a trust.

The professional system established by the Professional Code is protec-
tionist and is designed to reassure the public. It is socially recognized
that “the public as a whole trusts all professionals in general; [that] it
doubts neither their competence nor their integrity nor the quality of
the services they provide.”?! The personal nature of professional ser-
vices, the frequency with which they are used, and the high stakes of
the problems that are taken on are all factors that foster and maintain
the public’s trust in the professional relationship. But what equally in-
spires this trust in professionals is their membership in a professional
body charged by law with monitoring their adherence to a code of eth-
ics and having the power to discipline them. It is within the context of
maintaining the public trust that the development of professional eth-
ics must be understood.

Ethics
From the standpoint of professional and disciplinary law, lawyers are
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subject to a set of rules governing the practice of their profession. The
1973 Professional Code set up a supervisory and regulatory body whose
function was to oversee the protection of those members of the public
who make use of professional organizations. Notably, the Office des pro-
fessions oversees an organization’s obligation to draft a code of ethics
for its members. Thus, the Bar continually reminds lawyers of their so-
cial responsibility and the code of ethics to which they must adhere.
Most of the provisions of this code concern client-lawyer relationships.
Specifically, the lawyer has the obligation:

« to bear in mind, before accepting a mandate, the extent of her profi-
ciency and knowledge, and the means at her disposal

» to acknowledge at all times the client’s right to consult a colleague, a
member of another professional body, or any other person

« to seek to establish a relationship of mutual trust between herself and
her client

« to carry out her professional duties with integrity

« to safeguard her professional independence and to avoid any situa-
tion from which she would derive a direct or indirect, real or possible,
personal benefit

« to avoid any situation in which she would be in conflict of interest.

Clients make judgments about the services they receive and even about
those who provide them. However, while there may well be reasons
serious enough for the client to break the professional bond, she will
generally hesitate to resort to the disciplinary procedure stipulated in
the Professional Code. This attitude is borne out by the general convic-
tion that professionals are at a distinct advantage in the professional-
client relationship.?? And the client’s reliance upon the professional for
help no doubt deters her “from disputing the competence and ethics of
those on whom [she must] depend.”* It should also be pointed out that
the “mistakes” of professionals have long been hidden by the near-total
absence of lawsuits against them, not to mention the lack of publicity
given the trials of those who do face suits. In other words, the public
does not have much to go by. This is partly owing to the fact that, until
1986, disciplinary boards met behind closed doors.

Furthermore, as I mentioned earlier, certain elements create an imbal-
ance of power in the client-lawyer relationship in favour of the latter.
These elements fall into two groups: (1) those directly related to the deliv-
ery of services (the collective aspects) and (2) those directly related to the
skill of the individual providing those services (the individual aspects).
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It is difficult for the client to resort to a lawyer’s services even if, as a
consumer, she is accustomed to using various types of public services
(e.g., transportation, hotel, repair, etc.). Because professional services
provided by lawyers have to do with the most intimate and vulnerable
areas of private life (i.e., one’s family life, estate, financial situation,
health, and/or freedom),** relying upon them presents a higher degree
of risk than does relying upon public services generally.>* In order to
understand the legal problems that affect and, in most cases, overwhelm
them, clients turn them over to a lawyer, who advises them and acts on
their behalf. Unless they consult another professional, it is difficult for
them to judge the quality of the services received.

Nevertheless, there are some safeguards that seek to reduce the cli-
ent’s vulnerability to the legal profession. These include the guaranteed
ability to choose one’s own lawyer, the establishment of a body over-
seeing professional competence and discipline, and, lately, an attempt
to apply “zero tolerance” towards sexual relationships between lawyers
and clients.

Choice of Lawyer

Although, in certain circumstances, clients simply must turn to a law-
yer to resolve their problems, they are nevertheless entirely free to con-
sult the professional of their choice. In this regard, Quebec’s Code of
Ethics of Advocates obliges the lawyer to respect this freedom and to
acknowledge the client’s right to consult another professional if she
wishes to do so.® The lawyer is not obliged to accept a mandate but
cannot refuse to provide services to a person because of her race, colour,
sex, age, religion, national extraction, or social origin.*” Before accept-
ing a mandate, lawyers must bear in mind the extent of their profi-
ciency and knowledge as well as the means at their disposal.® A lawyer
may, however, delegate or refer her duties to a colleague.

The Code of Ethics of Advocates stipulates, under the duties and obliga-
tions towards the client, that when their mandate has terminated, law-
yers must reimburse any portion of advance fees for work not carried
out.* As the first approach to a lawyer has already resulted in expenses,
even if she recovers a portion of the advance, the client will probably be
reluctant to consult another lawyer, who will ask for a further advance.
In other words, as terminating a first mandate to entrust it to another
lawyer can prove costly for the client, requiring her to pay an advance
serves to ensure her loyalty.

Similarly, the current practice of referring a case to a colleague in the
same firm is also a way of ensuring the client’s loyalty. Notably, the
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specialization of lawyers in any given area of practice (e.g., tax law, intel-
lectual property law, environmental law, etc.) produces a captive clientele.

Good lawyers are always on the lookout for opportunities to delegate
a client’s work to the best practitioner. They recognize that happy cli-
ents stay with the firm that produces excellent work, the one that builds
client relationships.* These practices, which are generally in keeping
with a process favoured by firms and known as “relationships market-
ing,”*! consolidate the relationship between lawyers and their clientele.

It appears to be easier for a client to terminate the lawyer-client rela-
tionship than it is for a lawyer to do so. The client can, without reason
or notice, unilaterally terminate the professional relationship; a lawyer
may not cease to act for her client unless she has sound and reasonable
grounds for so doing.** What constitutes sound and reasonable grounds
is determined by the Code of Ethics of Advocates, which includes:* loss of
the client’s confidence; deception on the part of the client; failure of
the client to cooperate; inducement by the client to perform illegal,
unfair, immoral, or fraudulent acts; persistence of the client in continu-
ing a futile or vexatious proceeding; circumstances within which the
lawyer finds herself in a conflict of interest or whereby her professional
independence could be called into question; and refusal by the client to
acknowledge an obligation respecting costs, disbursements, and fees or,
after reasonable notice, to make provision for these.

The purpose of seeking a balance in the client-lawyer relationship is
twofold: (1) to inspire the public’s respect for the practice of law and (2)
to ensure that matters turned over to the members of the profession are
settled competently and with integrity.

Discipline

The Professional Code contains provisions concerning the competence
and integrity of the members of a professional body. The Code obliges
each professional body to form a professional inspection committee to
monitor the practice of the profession and to inspect the records, books,
and registers of its members. The committee may also inquire into the
professional competence of members.* It may make a recommenda-
tion to oblige a member to serve a period of refresher training and to
limit or suspend the right of that member to engage in professional
activities during such a period.*

Each professional body must also form a disciplinary committee. The
committee is apprised of every complaint made against a professional
for an offence against the Code, against the act constituting the profes-
sional body of which she is a member, or against the regulations made
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under the Code and/or act.* The disciplinary committee may impose
penalties ranging from a reprimand, to a fine of $600 to $6,000, to a
temporary or permanent striking off the roll of the professional body,
to revocation of a permit, to limitation or suspension of the right to
practise professional activities.*” This monitoring of professional prac-
tice is in keeping with the social mission of the Office des professions
(and of all professional bodies) to ensure the protection of the public.

Sexual Relationships with Clients

In 1994, during the reform of the Professional Code,* a section dealing
with a disciplinary infraction of a sexual nature was inserted into it.
This section sets out the limits of the conduct of professionals who be-
come involved in intimate relationships with their clients.* It applies
to all professional bodies:

59.1 The fact of a professional taking advantage of his professional rela-
tionship with a person to whom he is providing services, during that
relationship, to have sexual relations with that person or to make im-
proper gestures or remarks of a sexual nature, constitutes an act deroga-
tory to the dignity of his profession.

Section 59.1 of the Professional Code provides a good frame of refer-
ence for the study of dependence and interdependence within the pro-
fessional relationship. It can be seen to illustrate the clash between the
professional’s authoritative power and the client’s state of dependence
and vulnerability. This section tempers the policy of zero tolerance that
applies in matters of health care and that seemed, until 1994, to be
boldly asserting itself into other professional bodies as well.

Can a lawyer, despite the existence of a professional relationship, be-
come involved in a consensual intimate relationship with a client with-
out consequences? The policy of zero tolerance, which prohibits any
sexual relationship between a professional and her client, is based upon
the presumption that the professional relationship is one of power and
authority and that to become involved in a sexual relationship with a
client violates the professional code of ethics. This may not always be
the case. A professional relationship combined with an intimate rela-
tionship raises many questions relating to professional ethics, some of
which have been tackled by jurisprudence in proceedings involving the
professional ethics of lawyers.>°

The limitation set by section 59.1 of the Professional Code depends
upon the client’s degree of dependence. This section does not prohibit
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all sexual relations between a lawyer and a client. These relations can-
not, however, be based upon the professional’s exploitation of the cli-
ent’s vulnerability or upon an imbalance of power between client and
lawyer. It was considered inappropriate to draft section 59.1 of the Pro-
fessional Code with explicit reference to these elements in its wording,
as this would have established too vague a prohibition and too onerous
a burden of proof. It was deemed preferable to entrust the disciplinary
committees of professional bodies with responsibility for evaluating the
circumstances of each case and determining the culpability of the pro-
fessionals, taking into account the reasons for consultation, the nature
and duration of the relationship, the status of the clients, and the harmful
consequences they may have suffered.’! The success of that strategy will
need to be evaluated.

Conclusion

Referred to as one of the liberal professions (the others being medicine,
theology, and engineering), the legal profession oversees relationships
within society. Other than social status, the liberal professions have in
common the ability to offer personal and direct services that affect es-
sential domains in life. Even if the legal profession seems to be charac-
terized by a staunch individualism, it has an eminently social role.

Recognized professional status confers numerous privileges upon those
working within a profession. To a varying extent, the monopoly given a
professional group creates a dominant relationship in professional-
client relations. Specialization on the part of professionals leads to de-
pendent relationships on the part of the public. This is how, within a
context of complete autonomy, professionals take charge of the prob-
lems that clients entrust to them.

Overseeing this activity, the professional body takes on responsibility
for ensuring the competence and integrity of its members. This admin-
istrative monitoring is aimed at reinforcing the public’s confidence in
the professional system. The lawyer, as a professional, is placed within
family and societal relationships. The client-lawyer relationship creates
a certain number of ties that are often personal and that intensify the
client’s vulnerability when confronted with the lawyer’s authority and
decision-making power. In addition, professional specialization and the
monopoly given to professionals are among those elements that reinforce
the power of the lawyer, thus increasing the client’s vulnerability. There
have been attempts to modify the unequal power relationship between
client and lawyer; institutional control over professional competence
and conduct, for example, aims at introducing an equalizing factor into
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this relationship. Nevertheless, such relationships often operate in a
way that reinforces the power of the professional.

The collective aspects of the lawyer-client relationship (i.e., the mo-
nopoly over provision of services and the Bar’s institutional control over
practice) must be considered in any attempt to understand the inter-
dependent aspects of this relationship. Looking only at the individual
aspects of the relationship would not take into the account the power-
ful reasons why clients trust lawyers. Clients trust lawyers not only be-
cause of the individual display of competence or empathy, but also
because they are collectively led to believe that they ought to trust law-
yers. The collective aspects of the lawyer-client relationship must be
taken into account in any attempt to reform and influence the unequal
balance of power between lawyers and clients.
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Fiduciary Duties in
Commercial Relationships:
When Does the “Commercial”

Become the “Personal”?
William Flanagan

Personal relationships of dependence and interdependence arise in many
different contexts, frequently giving rise to fiduciary obligations in law.
Within these relationships, equity has long enforced duties of loyalty
and propriety that go far beyond common law requirements. Fiduciary
obligations are imposed upon those who are placed in positions of trust
and confidence to ensure that the fiduciary’s position of trust is not
abused for personal gain. A number of well-identified relationships have
long involved fiduciary obligations, such as the relationship between
principal and agent, solicitor and client, trustee and beneficiary, and
director and corporation. Other relationships are more ambiguous, such
as relationships between employers and employees, co-owners of prop-
erty, and those involved in a joint venture. Some may give rise to fidu-
ciary duties; others will not.

Historically, commercial relationships, outside those long recognized
as fiduciary, such as principal-agent, have not given rise to fiduciary
obligations. It was long thought that commercial transactions at arm'’s
length generally lacked the degree of trust and confidence necessary to
find fiduciary obligations.! Individual autonomy and the pursuit of self-
interest typically characterize commercial relationships. Profiting from
superior information or taking advantage of the commercial weakness
or vulnerability of a rival does not, per se, raise any particular legal
objection. Indeed, the rationale for the market economy, and its pre-
sumption of efficiency, rests on these assumptions. Arguably, the mar-
ket could not function efficiently in the absence of the vigorous pursuit
of self-interest.

However, recent jurisprudence has increasingly raised the question of
the broader application of fiduciary duties in commercial relationships.?
The essence of a fiduciary relationship is that one party is required to
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avoid any pursuit of self-interest and instead act in the best interests of
the other party. In short, fiduciary obligations are arguably fundamen-
tally inconsistent with most commercial relationships. However, the
increasing application of fiduciary obligations in this context raises the
intriguing question of the extent to which individual autonomy, and
the pursuit of self-interest, remain the founding assumptions of com-
mercial relationships.

The Question
A number of examples can help demonstrate the difficult question of
when fiduciary obligations should apply in commercial relations.

« A company was the distributor of certain products on behalf of an
overseas supplier. The distributor was required by contract with the
supplier to act in the supplier’s best interests and develop its market.
Contrary to this obligation, the distributor established its own com-
pany with a view to pirating the supplier’s market position. The sup-
plier sought to take advantage of the equitable remedies of equitable
lien and constructive trust, and thereby cast a wider net over the prop-
erty that could be seized to satisfy a judgment. As a result, the sup-
plier argued that the distributor not only breached its contractual
obligations, but was also in breach of a fiduciary duty to the supplier.?

« A junior mining company provided confidential geological findings
regarding a certain property to a senior mining company, and the
senior company advised the junior to aggressively pursue the pur-
chase of the property. Although they entered into these discussions,
the parties did not conclude any binding contract between them. The
senior company then acquired the property but never informed the
junior of its intention to do so. Because there was no contract, the
junior had no remedy in contract law but instead sought to character-
ize the senior as in breach of its fiduciary duty and on this ground
sought the return of the disputed property. Although a case could be
made for breach of confidence, this cause of action might lead to a
remedy in damages only. Preferring a remedy in constructive trust
over the property in question, the junior sought to establish a breach
by the senior of a fiduciary obligation.*

« A stockbroker who was inexperienced in tax planning engaged an
independent professional to provide tax planning advice. Relying on
this advice, the stockbroker made certain investments in various real
estate projects that later proved to be disastrous. Unknown to the
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stockbroker, the advisor was in fact acting as a paid promoter for these
real estate investments at the time the advice was provided. The stock-
broker sought the return of all of the money that he had invested on
the grounds of breach of fiduciary duty. In reply, the advisor argued
that there was no fiduciary relationship, and the stockbroker was lim-
ited only to recovery for breach of contract relating to the advisor’s
failure to disclose the conflict of interest. Under this head of damages,
the advisor argued that the stockbroker was, at most, entitled to re-
cover the fee paid to the advisor by the real estate project. Any other
loss sustained by the stockbroker was due to the market decline in the
value of the investment, not the advisor’s breach of contract. In short, if
there were a fiduciary relationship, the stockbroker could recover a much
higher amount: the return of all money invested in the real estate project.’

These cases share a number of characteristics. First, they all involve
common commercial transactions between business parties operating
at arm’s length. Second, these cases all involve fairly sophisticated busi-
ness parties who could be reasonably expected to pursue and protect
their best interests. None of these cases involves a serious inequality of
bargaining power between the parties. Third, in all cases the plaintiffs
were dissatisfied with either the lack or the limited nature of the con-
tract law remedy in question. It is for this reason that the plaintiffs
alleged fiduciary obligations.®

Given that these cases involved common commercial transactions
between sophisticated business parties, it may not be immediately ap-
parent why any of these parties should be entitled to remedies beyond
those available in contract law. In particular, it is not clear that any of
these cases involved such a degree of trust and confidence that fiduci-
ary obligations and the exceptional equitable remedies that accompany
such obligations should be applied. However, the courts reached argu-
ably inconsistent decisions in these cases, finding a fiduciary relation-
ship in the last case, but not in the first two.

The cases demonstrate that it is difficult to determine whether fiduci-
ary obligations might arise in a given commercial relationship. At some
point, it appears that a commercial relationship might evolve into a
more complex relationship that may no longer be dominated by an
assumption of mutual autonomy and self-interest. It might even be de-
scribed as a more “personal” relationship because it involves a signifi-
cant level of trust and confidence between the parties, leaving one party
particularly vulnerable to the other. This raises the question of how and
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under what circumstances does the relationship between commercial
parties evolve into a relationship of trust, confidence, and vulnerability?
What does “vulnerability” even mean in a commercial relationship?
Such relationships are by their nature fraught with risk. Should the law
undertake to shift this risk of loss between commercial parties, who are
otherwise usually well placed, and indeed expected, to defend and pro-
mote their own self-interest? What is left of the pursuit of self-interest,
once the law imposes fiduciary obligations in a commercial context?
Does market efficiency suffer? Is there a risk that this judicial trend will
lead to greater uncertainty in commercial law, as courts increasingly
apply “equity’s blunt tool”” in commercial transactions? Is this an un-
welcome intrusion of “morality” into commercial law?

Development of Canadian Law

The development of modern Canadian law dealing with fiduciary du-
ties can be traced to the Supreme Court of Canada’s decision in Guerin
v. R. in 1984.8 This is one of the first decisions where the court found a
fiduciary obligation between parties that did not fall within one of the
traditional categories of fiduciary relationships. The case raised a novel
situation. Although there was no traditional fiduciary relationship, the
facts nonetheless suggested a relationship that was similar in various
key aspects. There was a significant degree of trust and confidence be-
tween the parties. One party had authority over the proprietary inter-
ests of the other and relied upon that party’s exercise of discretion,
although in a situation that did not raise an express or constructive
trust. The court considered the question of whether fiduciary obliga-
tions should be found even in the absence of a traditionally recognized
fiduciary relationship.

In Guerin, a Native band had surrendered valuable lands to the federal
Crown for lease as a golf course. Although the surrender document was
silent as to the terms of the lease, the government arranged a lease on
terms less favourable than the oral terms that had been approved by the
band when the land was surrendered. Because the surrender document
was silent as to terms of the lease, there was no obvious remedy avail-
able in contract law. However, the Native band sought a remedy on the
grounds that the federal government had breached its fiduciary duty to
the band. The court found that the Crown did not hold the Native land,
either before or after surrender, as trustee on behalf of the Natives.
Whatever the limited nature of the Native interest in Native land, it did
not amount to an equitable estate. However, the court found that the
Crown nonetheless owed a fiduciary duty to the Native band. Dickson
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J. for the majority wrote that the class of fiduciary relationships was not
exhausted by the “standard categories of agent, trustee, partner, director
and the like.”? He added that it is the “nature of the relationship, not
the specific category of actor involved that gives rise to the fiduciary
duty.”?® Noting the Crown’s historic responsibility to protect Native in-
terests in transactions with third parties, the Crown’s discretionary power
over Native lands, and the Crown'’s promise that the land would be
leased on specific favourable terms, the court found that the Crown'’s
failure to comply with its promise was an unconscionable breach of its
fiduciary obligations. The court outlined the key features of a fiduciary
relationship: “where by statute, agreement, or perhaps by unilateral
undertaking, one party has an obligation to act for the benefit of an-
other, and that obligation carries with it a discretionary power, the party
thus empowered becomes a fiduciary.”"!

The court’s characterization of a fiduciary relationship is remarkable
for a number of reasons. First, there is no requirement that there always
be an undertaking by one party to act as fiduciary, as this obligation can
also be imposed simply by statute and in the absence of any under-
taking. Second, the key feature is that the obligation carries discretion-
ary power. This definition is extraordinarily broad. Holders of public
office, including judges, exercise such discretionary power, yet is that
alone sufficient to make them fiduciaries?*?

At about the same time that Guerin was decided, the High Court of
Australia released a decision that examined the question of when fidu-
ciary relationships might arise in a commercial context: Hospital Prod-
ucts Ltd. v. US Surgical Corp."® The facts of the first case scenario set out
earlier in this chapter are drawn from this decision. The court consid-
ered the question of whether the distributor, in addition to its contrac-
tual obligations, also owed a fiduciary obligation to the supplier not to
pirate the supplier’s market position. The majority noted that the cat-
egories of fiduciary are not closed but were unwilling to find that this
particular commercial relationship gave rise to fiduciary obligations.
Gibb C.J. wrote that there were two features of the case that constituted
an “insuperable obstacle”' to finding a fiduciary relationship. First, the
arrangement was “a commercial one entered into by parties at arm’s
length and on an equal footing.”' It was open to the parties to include
in their contract whatever terms might be necessary to protect their
positions. Gibb C.J. added that the “fact that the arrangement was of a
purely commercial kind and that they had dealt at arm’s length and on
an equal footing has consistently been regarded by this Court as
important, if not decisive, in indicating that no fiduciary duty arose.”1¢
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Second, in the performance of the contract, a conflict of interest was likely
to arise between the parties. The manufacturer’s interest is in maximizing
the number of units sold. The distributor, however, might decide that
its interests are best served by selling a smaller number of units at a
higher price. In such circumstances, the majority found that it was not
possible to conclude that the distributor was under an obligation not to
profit from its position and not to place itself in any conflict of interest.
Accordingly, the majority concluded that the distributor was not a fidu-
ciary and the manufacturer was thus limited to a remedy for breach of
contract only.

Hospital Products v. US Surgical Corp. was considered in the now fa-
mous dissenting judgment of Wilson ]J. in Frame v. Smith.” This deci-
sion again raised the question of the application of fiduciary duties in a
relationship that fell outside the traditional categories, in this case the
relationship between a custodial and noncustodial parent. The major-
ity of the court held that there was no fiduciary relationship largely for
reasons of public policy, that it would be inappropriate to imply a fidu-
ciary obligation in a relationship that was now governed by compre-
hensive family law legislation. Taking a different approach, Wilson J.
held that there were sufficient grounds to find a fiduciary obligation.
She noted the majority discussion in Hospital Products v. US Surgical Corp.,
where Gibb C.J. wrote that fiduciary duties might arise where one per-
son is obligated, or undertakes, to act in the interests of another in
circumstances where the other party is uniquely vulnerable to a potential
abuse of this power. She also noted the dissenting judgment of Mason J.
in that same case, where he outlines the critical features of a fiduciary
relationship: the fiduciary “undertakes to act for or on behalf of or in
the interests of another person in the exercise of power or discretion
which will affect the interests of that other person in a legal or practical
sense.”!® She noted a general reluctance of common law courts to give
content to the general fiduciary principle, making it difficult to deter-
mine whether fiduciary obligations arise in any given relationship, out-
side of those long recognized as fiduciary. She proposed the following
criteria, qualified as a “rough and ready guide”:

Relationships in which a fiduciary obligation have been imposed seem
to possess three general characteristics:
1 The fiduciary has scope for the exercise of some discretion or power.
2 The fiduciary can unilaterally exercise that power or discretion so
as to affect the beneficiary’s legal or practical interests.
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3 The beneficiary is peculiarly vulnerable to or at the mercy of the
fiduciary holding the discretion or power."

The test proposed by Wilson ]. is remarkable in a number of ways.
First, as is the case in Guerin, there is no requirement for an undertaking
in order to find fiduciary obligations. It might be difficult to imply any
such undertaking between a custodial and noncustodial parent, thus
Wilson J. seems to overlook the fact that both the majority and dissent-
ing judgments in Hospital Products v. US Surgical Corp. wrote that an
undertaking was an essential feature of a fiduciary relationship. Second,
unlike Guerin where the majority did not discuss any requirement of
vulnerability, Wilson J. suggests that vulnerability is a crucial feature of
any fiduciary relationship. She also adds that because of this require-
ment of vulnerability, fiduciary obligations “are seldom present in the
dealings of experienced businessmen of similar bargaining strength act-
ing at arm’s length ... such individuals are perfectly capable of agreeing
as to the scope of the discretion or power to be exercised, i.e., any ‘vulner-
ability’ could have been prevented through the more prudent exercise
of their bargaining power.”?

Wilson ].’s dissenting reasons regarding the nature of fiduciary rela-
tionships have proven influential as they have been adopted in part by
the majority and minority Supreme Court decisions in Lac Minerals v.
International Corona Resources Ltd.?' in 1989 and Hodgkinson v. Simms??
in 1994. The facts of the second case scenario set out earlier in this
chapter are drawn from Lac Minerals, where the court had to determine
whether the senior mining company owed a fiduciary duty to the jun-
ior company not to take advantage of confidential information regard-
ing the property in question. The majority of the court found that there
was no fiduciary relationship but instead that the senior company had
only breached a duty of confidence owned to the junior. LaForest J., in
the minority on this point, found that there was a fiduciary relation-
ship, and Wilson J., also in the minority, found that although there was
no fiduciary relationship, there was nonetheless a fiduciary duty that
had been breached. Noting that there are “few legal concepts more fre-
quently invoked but less conceptually certain than that of the fiduciary
relationship,”?® LaForest ]. relied on both Guerin and Frame as providing
some direction. He noted that the relationship in question did not fall
within the traditional class of relationships recognized as fiduciary;
however, he added that fiduciary obligations might still arise in rela-
tionships not normally regarded as fiduciary, arising “as a matter of fact
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out of specific circumstances of a relationship.”?* LaForest J. found that
three facts suggested a fiduciary relationship in this case:

1 A relationship of trust and confidence had developed between the
parties, giving rise to a reasonable expectation that one party would
refrain from acting against the interests of the other.?

2 There was an industry practice whereby such data was generally re-
garded as confidential, giving rise to a reasonable expectation on be-
half of the junior company that the senior company would not misuse
this information.?

3 The junior was vulnerable to the possible misuse of this information
by the senior.?”

Contrary to Wilson ].’s finding in Frame, LaForest J. concluded that
vulnerability, although present in this case, was not a necessary ingredi-
ent in every fiduciary relationship.? Rather, the “issue should be whether,
having regard to all the facts and circumstances, one party stands in
relation to another such that it could reasonably be expected that that
other would act or refrain from acting in a way contrary to the interests
of that other.”? In short, LaForest J. focused primarily on reasonable
expectations as being the key factor in determining whether fiduciary
obligations arise. Neither an undertaking nor a degree of vulnerability
appeared to be necessary to find fiduciary obligations.

Sopinka J., writing for the majority on this point, found that there
was no fiduciary relationship. He noted that such a relationship will
rarely be found in a commercial relationship and suggested that the
overuse of this “blunt tool of equity” might lead to great uncertainty in
commercial relationships.** He adopted the three features of a fiduciary
relationship as outlined by Wilson ]. in Frame: discretion, an ability to
unilaterally exercise this discretion, and vulnerability. However, he added
a crucial qualification: “It is possible for a fiduciary relationship to be
found although not all of these characteristics are present, nor will the
presence of these ingredients invariably identify the existence of a fidu-
ciary relationship.”?! One feature, however, is “considered to be indis-
pensable to the existence of the relationship, and which is most relevant
in this case, is that of dependency or vulnerability.”*? Citing with ap-
proval various academic comments, he suggests that there must be an
“implicit dependency” where one party is “at the mercy” of the other’s
discretion.*®* On the facts, he did not find that “industry practice” estab-
lished any kind of fiduciary obligation. He also rejected any suggestion
that there was any kind of “physical or psychological dependency”3
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where the junior company was somehow particularly vulnerable in its
negotiations with the senior company. They were “experienced mining
promoters,” and the mere fact that the junior was anxious to make a
deal with the senior company “cannot attract the special protection of
equity.”% If there were any dependency, it was “gratuitously incurred,”
and the junior was always free to exact an undertaking that the senior
would not acquire the property in question.* Concluding that vulner-
ability was “virtually lacking”?*” in this case, Sopinka J. found that there
was no fiduciary obligation.

The Supreme Court had the opportunity to revisit the issue in
Hodgkinson v. Simms, the decision from which the third case scenario
set out earlier in this chapter is drawn. Were the stockbroker and his tax
advisor in a fiduciary relationship? Writing for the majority this time,
LaForest J. found that there was a fiduciary relationship. Sopinka ]J.,
now in dissent, wrote the minority reasons. LaForest J. adhered to his
view that vulnerability was not a requisite part of every fiduciary rela-
tionship, whereas Sopinka and MacLachlin J]J. vigorously maintained
the position that vulnerability was an essential requirement and one
that was lacking on the facts of this particular case. LaForest J. wrote
“the concept of vulnerability is not the hallmark of fiduciary relation-
ship though it is an important indicium of its existence.”*® He added
that an inequality of bargaining power is not a necessary element of a
fiduciary relationship,* nor does the presence of a contract preclude
the existence of fiduciary obligations.*® In short, although the stock-
broker was a sophisticated party fully capable of protecting his own
interest and had entered into a contractual relationship with the tax
advisor, none of these factors precluded the finding of a fiduciary rela-
tionship. For the minority, relying on the majority reasons in Lac Miner-
als, the fact that the stockbroker was not a particularly “vulnerable”
person who retained “the power and ability”#! to make his own invest-
ment decisions precluded finding a fiduciary relationship. For the mi-
nority, there was neither a “total assumption of power by the fiduciary”
nor a “total reliance by the beneficiary.”** In the absence of these fac-
tors, there could be no fiduciary relationship.

Rather than require a certain degree of vulnerability, LaForest ]J. fur-
ther elaborated on what might be called his reasonable expectations
test for fiduciary relationships. He wrote: “the question to ask is whether,
given all the circumstances, one party could reasonably have expected
that the other party would act in the former’s best interest with respect
to the subject matter at issue.”** He added: “what is required is evidence
of a mutual understanding that one party has relinquished its own
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self-interest and agreed to act solely on behalf of the other party.”* He
noted that merely because a party might retain the capacity to protect
one’s self from harm, so that there was an absence of an extreme and
unilateral “power-dependency” relationship,* this party might still have
a reasonable expectation that the other party would act in the former’s
best interest. He noted that the majority in Lac Minerals concluded that
the requisite degree of vulnerability was lacking because the complain-
ing party retained its capacity to protect itself from harm, had it chosen
to do so. He distinguished Lac Minerals as a case dealing with arm’s
length commercial relationships, unlike the professional advisory rela-
tionship in Hodgkinson.*® In this context, the stockbroker had the “right
to expect” that his professional advisor would act in his best interest.*
The minority reasons stressed the need to read fiduciary relationships
narrowly so that the “draconian consequences” of finding a fiduciary
obligation would not be imposed in inappropriate circumstances where
there was an absence of “total reliance.”*® Where parties retain the ca-
pacity to protect themselves through contract negotiation, the market
should rule. In stark contrast, LaForest J. for the majority wrote that
“not all relationships are characterized by a dynamic of mutual au-
tonomy, and that the marketplace cannot always set the rules.”*

The views of the majority and minority decisions in Hodgkinson can-
not be easily reconciled. They take conflicting approaches to the ques-
tion of the degree to which the complaining party must be vulnerable
to the other party in order to give rise to fiduciary obligations.*® Curi-
ously, the issue was not clearly resolved in Hodgkinson. Only three of
seven judges agreed with what is essentially LaForest J.’s rejection of Lac
Minerals and its absolute requirement of vulnerability. lacobucci J., de-
spite agreeing with LaForest J.’s disposition of the case and giving him
his narrow majority, stated without further reasons that he would pre-
fer simply to distinguish Lac Minerals.>! As a result, it is not strictly accu-
rate to state that Hodgkinson reversed Lac Minerals insistence that
vulnerability is an essential feature of a fiduciary relationship, as there
was no clear majority on this point. In short, the debate at the Supreme
Court on this point will likely continue in future cases.

Analysis

The cases reveal a large degree of confusion about the scope of fiduciary
law in Canada, particularly as it applies to commercial relationships.
On the one hand, there is a judicial stream of thought that favours a
narrow reading of fiduciary obligations in commercial relations. This arises
largely out of a concern that a broad reading would create uncertainty,
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impair freedom of contract, unduly interfere with market forces, and
impose the “draconian” consequences of fiduciary obligations and rem-
edies in inappropriate circumstances. On the other hand, there is a judi-
cial stream that takes a more generous reading of fiduciary obligations,
one arising out of a concern to protect the reasonable expectations of
commercial actors. Much turns on the degree to which vulnerability is
regarded as an essential feature of a fiduciary relationship. If essential,
to the point where there needs to be a “total assumption of power by
the fiduciary” and a “total reliance” by the beneficiary,* this would
have the effect of excluding many commercial relationships from fidu-
ciary obligations. In most cases, commercial parties retain at least the
“power and ability” to protect their own interests, even if they have
failed to do so in the specific circumstances of a given case. According
to this judicial stream, the alleged fiduciary is under no obligation to
further the interests that the other party, although fully capable of do-
ing so, has failed to protect. In short, such a reading suggests that only
in rare circumstances does a commercial relationship evolve into a “per-
sonal” relationship of trust and confidence giving rise to fiduciary
obligations.

On the other hand, if vulnerability is not an essential feature of fidu-
ciary relationships, then the net is cast more broadly over the class of
commercial relationships that may give rise to fiduciary obligations.
Instead, a much broader range of factors might be considered when
assessing the reasonable expectations of commercial actors, including
“trust, confidence, complexity of subject matter, and community or
industry standards.”* Such a reading gives a broader scope for the evo-
lution of commercial relationships into “personal” relationships of trust.
Matters as broad and possibly ill defined as community or industry stand-
ards may give rise to reasonable expectations that will be enforced with
equitable obligations.

One consequence of this confusion is that it is increasingly common
to allege fiduciary obligations in commercial disputes, particularly if
other claims based in tort or contract are weak or give rise to less desir-
able remedies.** In an attempt to bring some certainty and predictabil-
ity to this area of law, numerous commentators have tried to articulate
the rationale behind fiduciary obligations with the goal of identifying
with greater precision those relationships that can be characterized as
fiduciary.*® This issue is perhaps most acute in commercial relationships,
where the courts have had the greatest difficulty in articulating the es-
sential requirements of fiduciary relationships and drawing the line
between the “personal” and the “commercial.”
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Although the contrary is sometimes suggested, there is nothing in-
herent about commercial relationships that precludes the application
of fiduciary duties.* Many commercial relations have long been recog-
nized as giving rise to fiduciary obligations: partners in a partnership
are a most obvious example. Directors of a corporation are another.
There is also nothing about the existence of a contract that precludes
the application of fiduciary duties.’” An agency agreement is a contract
that also includes fiduciary obligations. However, the broad extension
of fiduciary obligations into commercial relationships could involve trou-
bling consequences. Parties otherwise relying on the binding nature of
their negotiated contractual obligations might find that they have in-
curred additional and unanticipated liability because their commercial
relationship has for some reason evolved into a fiduciary one. For ex-
ample, the parties may have negotiated and relied upon a clause limit-
ing liability. However, such a clause might not limit liability for breach
of a fiduciary duty.’® The result may be that it is difficult for parties to
determine the scope of their obligations and liability, even in the pres-
ence of a clause limiting liability, because of the uncertain state of the
law regarding the application of fiduciary duties.

The imposition of fiduciary obligations in commercial relationships
also means recourse to the much more substantial remedies available
for equitable breach. In some cases, this may impose an onerous and
unfair burden on the party in breach. For example, in Hodgkinson there
was no doubt that the tax advisor had breached his contract with the
stockbroker in failing to disclose his conflict of interest. However, the
more difficult question was the remedy for this wrongdoing. If con-
fined to breach of contract, the stockbroker would be entitled to be
placed in the same position that he would have been in had the advisor
performed as promised. According to Sopinka J., the concept of fore-
seeability of damages in contract would limit the stockbroker’s recovery
to only the damages that were in the reasonable contemplation of the
parties at the time of contracting.> This would exclude losses caused by
a general downturn in the economy. On the facts, Sopinka J. found that
the stockbroker was not entitled to any damages because, notwithstand-
ing the failure to disclose, the stockbroker had still not paid any more
than market value for the investments in question at the time they were
purchased. Any losses suffered, including the general market downturn,
were unrelated to the particular breach of contract; that is, the failure to
disclose.

Having found a fiduciary relationship, the majority was not limited
to contract law remedies. LaForest J. held that the proper remedy for
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breach of fiduciary duty is restitutionary. He found that the stockbroker
was entitled to be put in the position that he would have been in had
the breach not occurred; that is, the return of all the capital invested.®
Recognizing the importance of strictly supervising fiduciary obligations,
LaForest J. concluded that the risks of marketplace fluctuations should
be placed on the fiduciary.®! This finding reflects both the compensa-
tory and deterrent elements in equitable remedies. Even in situations
where the beneficiary has not suffered any loss, equity may nonetheless
impose the remedy of disgorgement or restitution in order to deter fidu-
ciaries from even being tempted to breach their obligations.®* In
Hodgkinson, although there is no doubt that the tax advisor had be-
haved badly in failing to disclose his conflict of interest, is it fair that he
should have been held liable for such a high level of damages? The
point is even stronger when the tenuous connection between the stock-
broker’s loss and the tax advisor’s failure to disclose is taken into ac-
count. Is this equitable level of recovery in reasonable proportion to the
nature of the wrong?

Competing Theories of Fiduciary Obligations

Several theories have been advanced that try to address the difficult
question of when fiduciary obligations arise in commercial relation-
ships that do not fall within the traditional classes of fiduciaries.®® Trac-
ing fiduciary obligations back to trust law, some have suggested that the
essential feature of a fiduciary relationship is that one has control over
property belonging to another. However, fiduciary obligations have long
been extended to relationships that do not necessarily involve property
interests, including doctor and patient® and religious leader and con-
gregation member.® Others have suggested that the essential ingredi-
ent of a fiduciary relationship is an inequality between the parties. This
theory assumes that beneficiaries are generally inferior in power with
regard to their fiduciary, such as is the case between parents and their
young children, and guardians and their wards, in what might be de-
scribed as a “power-dependency” relationship. However, there are many
fiduciary relationships that do not necessarily arise between dominant
and subservient parties, such as partners in a partnership and directors of
corporations. Although a beneficiary may transfer power to a fiduciary,
and thereby create a relationship where there is an inequality of power,
this is the result of the fiduciary relationship, not the cause. The parties
may begin from a point of complete equality of bargaining power.
Sopinka ]J.’s description of fiduciary relationships, with its strong em-
phasis on the need for vulnerability, is closely related to this inequality
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theory of fiduciary obligations. But his analysis overlooks the fact that
parties do not need to be unequal for a fiduciary relationship to occur.*

Some argue that the key feature of a fiduciary relationship is that one
party has undertaken to act in the best interests of the other.®” However,
as noted above, no undertaking was required in Guerin to find a fidu-
ciary obligation on the Crown to protect Native interests in transac-
tions with third parties.®® Likewise, Wilson J. in her dissenting reasons
in Frame did not include an undertaking as an essential feature of a
fiduciary relationship.® Others suggest that a key feature of fiduciary
relationships is that these relationships are deemed to be of particular
social value, that fiduciary obligations help to strengthen key “social
institutions and enterprises.”’” However, it could be said that all con-
tractual obligations, and the institution of contract itself, is a key social
institution of particular social value, but that does not mean that all
contracts give rise to fiduciary obligations. There is no natural limit to
the types of relationships that might be regarded as of unique social
value. How does one distinguish between commercial relations of unique
value and those that are not?

Given the difficulties in articulating the elements essential to fidu-
ciary relationships, L.I. Rotman has suggested that a “situation-specific”
theory ought to be adopted, one that considers the question on a case-
by-case basis with a particular focus on the context within which a fidu-
ciary obligation is being proposed.”' He suggests that any attempt to
“create a taxonomic definition of fiduciary relations in the absence of
context is impossible or, at the very least, unwise.”’> He argues that a
“simplified theory capable of precise and identical application to all
relationships” would eliminate the “flexibility that is one of the fidu-
ciary theory’s most valuable attributes.”” He suggests that a situation-
specific theory can be a “blueprint for the protection and continued
efficacy of interdependent societal relations.”’* A flexible theory of fi-
duciary obligations that does not attempt to identify its key or essential
features may seem an attractive solution to a knotty problem. However,
it is not of particular assistance to commercial actors and courts faced
with the difficult question of assessing if and under what circumstances a
given commercial relationship has evolved into a fiduciary relationship.
Rotman’s proposed test fails to resolve the pervasive uncertainty in this
area of law.

Conclusion
The question thus remains: Under what circumstances does a commercial
relationship evolve into a fiduciary one? When does this relationship



Fiduciary Duties in Commercial Relationships

cease to be dominated by an assumption of the pursuit of self-interest?
When does it become a relationship of dependence and interdepend-
ence such that it attracts equitable obligations? Returning to the exam-
ples provided at the start of this chapter, what are the key features that
suggest that the first two are not fiduciary, yet the third one is?

The Supreme Court, particularly the majority reasons of Sopinka J. in
Lac Minerals and his minority reasons in Hodgkinson, suggest that a nar-
row interpretation of a requirement of vulnerability is sufficient to ex-
clude all three examples from fiduciary law. If so, this could resolve
some of the confusion that has arisen in these cases and limit the appli-
cation of fiduciary obligations to commercial relations. It was evidently
Sopinka J.’s desire to do so. However, the vulnerability theory as a broad
theory to explain a key feature of all fiduciary relationships is seriously
incomplete. It effectively excludes a wide range of commercial relation-
ships that have long been regarded as fiduciary, most obviously that
between partners in a partnership and directors of a corporation. Like
the stockbroker in Hodgkinson, many partners in sophisticated profes-
sional partnerships retain the capacity to negotiate a partnership agree-
ment that will protect their interests. In the narrow sense of vulnerability
advanced by Sopinka J., such partners are not “vulnerable” to one other
in the sense that there is a “total assumption of power” by the fiduciary
and “total reliance”” by the beneficiary. Because the stockbroker in
Hodgkinson retained the capacity to protect his interests, Sopinka J. found
there could be no fiduciary relationship. However, even though a part-
ner might retain the capacity to protect his interests, that does not mean
that there is no fiduciary relationship between them. The obligation,
for example, to refrain from diverting partnership opportunities to their
own personal gain applies, notwithstanding the relative bargaining
power, sophistication, or capacity of the partners in question.

It would appear that, having opened the door to a broader definition
of fiduciary relationships in Guerin, further expanded by Wilson J. in
her dissenting reasons in Frame, the Supreme Court has yet to offer a
satisfactory and consistent limit to the extension of fiduciary obligations
in commercial relationships. The extent to which the court has attempted
to impose limits with the vulnerability theory is not only an incom-
plete theory of fiduciary obligations, but also one that has most re-
cently been effectively rejected by LaForest J.’s majority reasons in
Hodgkinson.

Returning to the examples provided at the outset of this chapter, there
is no doubt that the complaining party has been badly treated in all
three cases. In the first case, the distributor attempted to pirate the
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supplier’s goods. In the second, the senior mining company used confi-
dential information given to it by the junior company to purchase valu-
able property and rob the junior of a valuable commercial opportunity.
In the third, the tax advisor failed to disclose his own conflict of inter-
est when offering financial advice to a client. When other remedies
seem inadequate to correct the wrong, there is a strong temptation to
find fiduciary obligations. Although the courts are adamant that their
analysis is not remedy-driven,’® it appears that at least one factor that
might lead to confusion in this area is a desire for the courts to find a
just outcome in a given case, and from this conclude that a fiduciary
relationship can be found. For example, in Hodgkinson, in the absence
of a fiduciary relationship, according to Sopinka J., the stockbroker would
have been without any remedy at all. Given this hard choice, when
faced with obvious bad behaviour on the part of the advisor, it may
seem difficult to conclude that there was nothing “personal” about the
relationship between the stockbroker and his advisor. On the other hand,
in the first two examples, there were remedies available in contract law
(breach of the distribution agreement in the first and breach of confi-
dence by the senior mining company in the second example). These
remedies were less extensive than those available in equity, as neither
gave rise to a claim in constructive trust. Nonetheless, at least some
remedy was available to address the obvious bad conduct by the de-
fendant, perhaps making it less likely that a court would feel pressured
to find alternative remedies in equity.

However, to suggest that the judicial approach to fiduciary obliga-
tions in commercial relationships is primarily result-driven is an even
less satisfactory conclusion than to suggest the adoption of the “situa-
tion-specific” theory considered above.”” It cannot be the case that the
courts will simply impose fiduciary obligations largely at random so
that equitable remedies will be made available wherever a court finds it
necessary. This would suggest that there is no meaningful content to
fiduciary relationships, other than a judicial desire to have unlimited
access to equitable remedies to correct the wrong in question. There
must remain something unique about fiduciary relationships that dis-
tinguishes them from ordinary commercial relationships. However, it is
fair to conclude that the Supreme Court has not yet been able to articu-
late the unique features of fiduciary relationships so that the law can be
applied in a predictable manner to commercial relationships. Accord-
ing to LaForest J.’s majority reasons in Hodgkinson, matters as ill-defined
as “trust, confidence, complexity of subject matter, and community or
industry standards”’® may be sufficient to find fiduciary obligations in
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commercial relations. If these matters give rise to a “reasonable expecta-
tion” that one party will act in the best interests of the other, fiduciary
obligations may apply.

It is not difficult to imagine the endless circumstances where com-
mercial parties might reasonably disagree about the “community or in-
dustry standards” that generally apply to their commercial relations.
Interpreted broadly, this could impose an entirely new layer of obliga-
tions that would overlap and perhaps even supersede the contractual
terms negotiated between commercial parties. Moreover, these obliga-
tions would be enforced with the exceptionally broad and even puni-
tive scope of equitable remedies. It is now clear that fiduciary obligations
can arise in a broad range of commercial relationships. There is no doubt
that some of these relationships do cross the boundary between the
commercial, where self-interest is expected and rewarded, and the per-
sonal, where self-interest must yield to the interests of others. What
remains unclear is the nature of the boundary, leaving it a particularly
risky territory for commercial actors.
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Personal Relationships
in the Year 2000: Me and My ISP

Ian Kerr

The Gatekeepers

Aquacool_2000 loves to talk business. Unfortunately, not everything
that he says is golden. For example, in reference to three members of
the management team of a publicly traded corporation known as
AnswerThink Consulting Group Inc., Aquacool_2000 stated the follow-
ing: “One of them is an arrested adolescent whose favourite word is
‘turd.” One is so dull that a 5-watt bulb gives him a run for his money.
And the third believes that the faster you go in your car, the smarter you
get.” These remarks were never spoken. But they were posted to an online
message board available to all 125 million subscribers of Yahoo!, per-
haps the largest portal on the World Wide Web.! Recognizing that its
advertising revenue and stock valuations rest mainly in the invisible
hand of corporate America, Yahoo! had invited its subscribers to “dis-
cuss the future prospects of the company and share information about
it with others.”? In fact, Yahoo! had set up similar message boards for
every publicly traded corporation listed on the New York exchange.

Clearly, Yahoo! had envisioned a frank exchange of information on
its message boards. One might even say that Yahoo! had abetted such
exchanges. By constructing an architecture that encouraged message
board participants to select a nom de plume and thereby communicate
pseudonymously, Yahoo! ensured an online discussion that has been
described as “colloquial in tone, opinionated, speculative, and frequently
caustic and derogatory.”?

As the story goes — and as one might imagine - AnswerThink did not
think too highly of Aquacool_2000’s remarks and answered with a threat
of legal action. Capitulating to the pressure exerted by AnswerThink,
Yahoo! decided to disclose personal information about Aquacool_2000*
without even telling him that it had done so. Had Yahoo! notified
Aquacool_2000 of its decision to disclose the requested information to
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AnswerThink, he would have had the opportunity to seek a protective
order to enforce his constitutionally protected right to speak anony-
mously.® His inability to do so resulted not only in a (potentially frivo-
lous) defamation suit against him, it also resulted in the immediate
termination of his employment. As it turns out, Aquacool_2000 was an
AnswerThink employee.

Before proceeding further, it is important to have a sense of the means
by which Internet service providers collect personal information about
people like you, me, and Aquacool_2000. There are a number of ways for
a service provider to collect such information. First, it can ask users to fill
out an information form. Often, this information is the quid pro quo given
in exchange for the service. The level of invasiveness in the questionnaire
usually correlates with the perceived importance of the services rendered.
For example, if a user wishes to do something simple such as view certain
content on a Web page designed by Macromedia, it will need to use a
special plug-in.¢ In order to obtain the plug-in, the user will be asked to fill
out an information form. Given the relative insignificance of the plug-in,
the Macromedia form makes it optional for a user to include his first or
last name. But every user is required to supply his email address. If the
user is willing to provide this basic information, he will then be able to
download the plug-in and view the desired content in an optimal man-
ner. Other online services demand more extensive information in return
for their more extensive products. For example, to avail themselves of
Yahoo! email and Web page services, Yahoo! users must fill out a form that
not only requires disclosure of their names and email addresses, but also
their street addresses, interests, and hobbies, etc. Information collected
from forms such as these are combined into massive databases owned by
the respective service providers.

A somewhat more subtle method by which service providers are able
to gather information is through the use of cookies, also known as “per-
sistent client-side hypertext transfer protocol files.”” These are small files
that are downloaded from the service provider’s host computer to an
individual user’s computer and stored there. When the user returns to
the service provider’s site, the cookie is retrieved from the user’s compu-
ter, allowing the service provider to maintain details on the movements
of the user within its site. Some Internet service providers have set up
wide-ranging networks of cookie senders and collectors, in the form of
banners that appear on Web sites of all types and descriptions. The pro-
gram associated with those banners pumps the cookie information into
a single depot. Online advertising giant Doubleclick is one such
company.? It develops and maintains individual user profiles that can
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then be sold to direct advertisers to better target their advertising audi-
ences. The method by which cookies are stored and maintained may
also be employed in a corrupt manner, allowing a service provider’s
computer to mine and manipulate all of the cookies gathered by a user
and thus develop a very highly detailed profile of where the user has
been and when they were there.’

Internet public discussion groups such as Usenet and Listserv can also
operate as a source of information about Internet users. When a user
posts opinions on one of these forums, that information is often ar-
chived in a permanent database. If a user’s email address or user name
remains constant over the years, it becomes a simple matter to write an
automated software routine that will scan those archives, and collate
and analyze the opinions of that user.

As a final example, service providers supplying access to the Internet
are in a unique position to gather and store information pertaining to
individual users. The Internet is a global network of large servers (nodes)
sharing information in a way that allows data to be efficiently routed to
particular host computers. Internet access providers are the gatekeepers,
standing between individual users and the World Wide Web. Access
providers send and receive information to and from users and route it
through to larger Internet nodes. Billing and other information needed
to carry on the service provider-user relationship is stored by the access
provider. In addition, the access provider can obtain and record accu-
rate information detailing the exact location of particular users at a par-
ticular time and compile lists of all of their points of destination while
online. In some cases, this allows access providers to learn the habits
and preferences of their users. By linking the real-life identity of the
user to his online activities, the access provider can build a highly per-
sonal profile of the user.

Returning to our narrative, Yahoo! collects personal information. In
order to subscribe to any of Yahoo!’s services, a user must provide, inter
alia, his zip or postal code, gender, occupation, industry, and interests.
In addition to this information, which is “voluntarily”'® disclosed by
those who wish to be subscribers, Yahoo! also collects other kinds of
information about its subscribers without their knowledge. For exam-
ple, Yahoo! gathers information that would allow an interested party to
trace the source of each and every comment posted on each and every
one of its message boards. Yahoo! does this by saving a log of Internet
Protocol (IP) addresses'! for every person that posts a message to one of
its message boards. These IP logs are kept by Yahoo! for years and could
potentially be cross-referenced to private emails sent or received by its
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subscribers, which are also stored on Yahoo! servers. The only way for
users to ensure that Yahoo! does not have access to private communica-
tions is to encrypt their messages:'>

Encryption may be divided into two types: symmetrical encryption and
asymmetric encryption. The former works by creating a single key that
is used in the calculations to convert the file into the ciphertext. That
same key must then be used to decrypt that same file. The latter in-
volves two related keys, one of which only the owner knows (the “pri-
vate key”) and the other which anyone can know (the “public key”).
The message is encrypted using the private key and may then be de-
crypted by using the public key. In doing so, the decrypting party may
satisfy himself that the message received is accurate in content and
that the party sending the message is, in fact, who he purports to be.'?

Given its incredible technical means to gather, copy, store, and ma-
nipulate personal information, it is no surprise that Yahoo! had exactly
the information that AnswerThink was looking for. And this was likely
not the first time that a high-powered corporation like AnswerThink
had instituted legal proceedings merely to intimidate and silence its
online critics.™ Is it any less surprising that Yahoo! decided to disclose
to AnswerThink personal information about Aquacool_20007?

Don’t decide yet — there are additional facts. The relationship between
Yahoo! and its users is said to be governed by the “Terms of Service”
promulgated on the Yahoo! Web site. The “Terms of Service” incorpo-
rate by reference Yahoo!’s “Privacy Policy.”"* The first sentence of its
“Privacy Policy” proclaims that “Yahoo! is committed to safeguarding
your privacy online.” It further states that:

This Privacy Policy will let you know: what personally identifiable in-
formation is being collected about you; how your information is used;
who is collecting your information; with whom your information may
be shared; what choices are available to you regarding collection, use,
and distribution of your information.'®

The policy also provides that subscribers will be notified “at the time of
data collection or transfer if your data will be shared with a third party
and you will have the option of not permitting the transfer.”!” How-
ever, according to the policy, Yahoo! will only disclose a member’s per-
sonal information when it believes in good faith that such disclosure is
required by law.!8
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At the bottom of its “Privacy Policy” and throughout its Web site,
Yahoo! displays the TRUSTe certificate,' a logo that is familiar to many
Internet users. By featuring the TRUSTe seal throughout its Web site,
Yahoo! represents to its users that it complies with strict privacy policies
and procedures and that it will not disclose personal information to
third parties without prior permission or some other legal justification.

Notwithstanding its explicit “Terms of Service” and detailed “Privacy
Policy,” Yahoo! handed over to AnswerThink all of the information that
it had requested. Apparently, Yahoo! receives hundreds of similar re-
quests for personal information every year and has granted several such
requests without ever notifying the subscriber that his personal infor-
mation and private communications were about to be disclosed.?
By failing to notify its subscribers, Yahoo! precludes people like
Aquacool_2000 from mounting any sort of defence until it is too late.
Once Aquacool _2000’s personal information became known to
AnswerThink, there was no turning back.

Aquacool_2000 is not alone in his plight. In fact, the US Federal Trade
Commission has been investigating the actions of Yahoo!’s GeoCities?!
since the fall of 1998. The FTC has charged GeoCities with misleading
subscribers by advertising that its policy was to not release personal
information while, in fact, GeoCities was selling that information to
direct marketers. The information was then used to contact subscribers
with unsolicited, unwanted advertisements.?> More disturbingly, Geocities
has also been accused of using a children’s version of its Web site to collect
personal information from unwitting minors. Information-gathering
techniques have included requesting information about parents’ mu-
tual funds and their income-earning capacities in exchange for various
prizes or rewards. The FTC has taken a special interest in discovering
the extent of such activity, its ramifications, and possible solutions to
this unacceptable practice.?

Of course, Yahoo! is not the only Internet service provider known to
have disclosed personal information to a third party upon request. Con-
sider the case of Timothy McVeigh, a retired officer of the US Navy, who
faced discharge from his position on a US submarine after a member of
the Navy’s judge advocate general, acting on an anonymous tip, asked a
paralegal to contact America Online (AOL) to find out personal infor-
mation about him. Without a warrant or court order, AOL released per-
sonal information to the paralegal about McVeigh's sexual orientation.
On this basis, McVeigh was dismissed from the Navy — his conduct ruled
as being against its policies on homosexuality. This decision was ulti-
mately overturned and the conduct of the naval investigation was found
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to be questionable. Initially, AOL denied that it had released the infor-
mation at all but eventually issued a full apology for contravening its
own standards of privacy and confidentiality.*

American service providers are not the only ones to disclose personal
user information to third parties without their knowledge or consent.
Canadian providers have done the same. Imagine the following. Some-
one sends you an email with the subject header, “TRY THIS!” You aren’t
even aware that this particular email has been sent to you. Because your
inbox is overloaded with messages, the “TRY THIS!" message causes you
to exceed your available disk quota. Consequently, access to your email
is disabled. So you phone your Internet service provider, Supernet, to
complain that you are unable to access your email. You are told that a
technician will look into the matter. In an attempt to free up some
memory and thereby enable your email account, the technician searches
for files with large attachments that can be deleted. After opening the
message with the subject header, “TRY THIS!,” the technician notices
attachments with suspicious filenames. Suspecting that the large attach-
ments are child pornography, the technician opens a file. Sure enough,
the message that has been sent to you without your knowledge or con-
sent contains images depicting young children engaged in sexual activ-
ity. The technician informs her supervisor, who in turn contacts the
police. The police request an electronic copy of the file. Supernet de-
cides to cooperate. Consequently, Supernet forwards several of your
messages to the police without telling you.

It is worth pausing to underscore the fact that, because your account
has been disabled, the illicit “TRY THIS!” file (the existence of which
remains unknown to you) has not yet been delivered to you. Knowing
this, the police instruct your Internet service provider to resend the
pornographic email to you so that it will be in your possession. On this
basis, the police will then be able to obtain a search warrant, seize your
computer, and arrest you.

Believe it or not, this actually happened in Alberta.?® Perhaps even
more surprising was the decision that was rendered by the Alberta Court
of Queen’s Bench. Smith J. held that Supernet’s search of the user’s inbox,
its decision to open the user’s email without his consent, the police’s
instruction to copy and then forward them his mail without telling
him, and the police’s instruction to resend the illicit file to the user did
not unjustly interfere with the user’s reasonable expectation of privacy.?

After pausing for dramatic effect, I must now confess that, in my pre-
vious narrative, I sugarcoated the facts. In the actual Alberta case, Dale
Weir, the recipient of the “TRY THIS!” email, was not an innocent
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person who was framed by the sender of the email. On the facts set out
in R. v. Weir, the addressee of the message was a consumer of child
pornography. Though this revelation certainly makes it more difficult
to sympathize with Weir about the fact that his personal information
was ultimately disclosed, the manner in which Weir’s private commu-
nications were discovered and disclosed should be troubling to every-
one. There was no subpoena, no search warrant — no prior judicial
authorization of any sort. Supernet simply made a unilateral decision to
sift through Weir’s private account and then disclose its finding with-
out notice or any other form of due process.

The narratives considered above illustrate the incredible power that
Internet service providers (ISPs) hold over their users. ISPs are by default
the gatekeepers of informational privacy on the Internet. By providing
online services such as email, Web site space, or portals to various online
consortiums, an ISP gains access to and control over a plethora of per-
sonal information and private communications belonging to each of its
many users. Each user is therefore dependent on those who provide
them with Internet services, not only for the proper storage, mainte-
nance, and management of their personal information and private
communications, but also for determining whether and when their per-
sonal information may be disclosed to third parties. In other words, the
safeguarding of user information is largely dependent on the benevo-
lence and good judgment of ISPs. As illustrated by the above narratives,
this is sometimes cause for concern.

In Canada, the newly enacted Personal Information Protection and Elec-
tronic Documents Act? prescribes a number of rules that are sure to have
an impact on many of the informational transactions between ISPs and
third parties. But as Canada’s federal privacy commissioner has recently
stated, “Bill C-6 is far from the end of the process of protecting privacy
in this country. There remain enormous gaps in the protection of indi-
viduals from inappropriate intrusions, be they brought about by deal-
ings with personal information or by other forms of surveillance.”?
The aim of this chapter is to fill in one of those gaps. Despite the grow-
ing body of literature on privacy in the information age, there is a pau-
city of research focusing squarely on the nature of the legal relationship
between Internet user and service provider.

The object of this study is to examine that relationship as a special
instance of a relationship of dependence. There are several valuable
reasons for doing so. First, a clearer understanding of this relationship
might assist law reformers in determining whether special obligations
ought to flow from it. Given the future importance of access to
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information and informational privacy, it is essential to know whether
the relationship between Internet user and service provider is or ought
to be governed by anything other than the contractual arrangements
between the parties or the minimal requirements of recently enacted
privacy legislation. Second, an examination of ISP-user relationships in
this context will have the reciprocal effect of deepening our understand-
ing of the notion of a “relationship of dependence.” By casting its focus
on the informational imbalance between the parties rather than the more
familiar types of power imbalances (e.g., inequalities based on econom-
ics, social status, physical strength, and expertise), this study seeks to
provide a more robust understanding of what it is that makes a relation-
ship one of dependence. As such, this chapter will ultimately contrib-
ute to a broader understanding of the law of obligations.

The Contractual Underpinnings of ISP-User Relationships

The logarithmic proliferation of available Internet services defies com-
prehensive quantification or classification. However, it is useful to cat-
egorize Internet services according to the nature of the exchange between
ISP and user. For present purposes, it is sufficient to consider three kinds
of basic exchanges: (1) services in exchange for cash, (2) services in ex-
change for personal information, and (3) services in exchange for toler-
ated advertising.?

Internet access is almost always exchanged for cash. Service providers
of this sort act as the direct intermediary between the user’s individual
computer and the Internet. Usually, access is gained through local land
phone lines that connect the user to the access provider’s host compu-
ter. Access providers often provide a range of services on a cash-for-
service basis. Among these are: email accounts (with arrangements made
to download the email to the user’s computer), multiple email addresses,
access to various databases, access to mailing lists of users with similar
interests, and hosting for user Web pages. Other services offered in ex-
change for cash include the use of remailers and other technologies
that allow users to gain anonymous access to databases in libraries, gov-
ernment departments, and other data collection services, as well as
anonymous access to certain entertainment sites.

The second category provides various services in exchange for a user’s
personal information rather than money. These often include portal
services, i.e., personalized launch pads to various zones of the Internet
tailored to each user’s specific interests. Yahoo! is an example. In ex-
change for the user’s name, address, and other personal information
about his habits and preferences, the user can get stock quotes,
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subscribe to a personalized news compilation service, be apprised of the
local weather conditions, etc. Web site hosting (e.g., GeoCities) is also
available in exchange for personal information.

In the third category, personal information is not required. Services
are “free” to users (except for the annoyance costs generated by distract-
ing advertisements). Services in this category range from the strange
and whimsical to the obvious gateway to paid services. An example
near the former end of the spectrum is an online purity test that allows
users to rate their purity against the scores collected about others.** Ap-
parently, the information collected for the purity test is not logged. At
another point on the spectrum, users encounter a slew of cartoons gen-
erally dealing with the death and dismemberment of small fuzzy crea-
tures.® The other end of the spectrum is exemplified by a site that offers
a free mortgage calculator in the hopes that the user will then be tempted
to make use of the paid services of that same Web site.3?

There is a common thread stitching together this motley collection of
service providers. Whether in exchange for remuneration, information,
graft, or graffiti, the vast majority of online service providers do not merely
create a public thoroughfare for virtual voyeurs. Rather, they attempt to
establish some sort of relationship with those who show interest in their
services. Stripped down to their most basic form, almost all of these rela-
tionships can be understood as contractual in nature. Something of value
is offered by one person to another in exchange for an online service.

Much has been written on the subject of contract formation online.*
Recently, various jurisdictions have begun to propose and enact elec-
tronic commerce legislation, one of the aims of which is to ensure that
traditional doctrinal defects associated with the formation of online
contracts are cured through the use of functional equivalents.** For ex-
ample, contracts that traditionally required a signature can now be
achieved through a series of mouse clicks on a computer. In this in-
stance, the functional equivalent of a signature is simply the manifesta-
tion of assent through some identifiable means.** So long as the online
transaction demonstrates the communication of an offer, its accept-
ance, and the exchange of valuable consideration, a contract will be
created.?* The medium of communication is relevant only insofar as it
might affect the place where the contract was purportedly made, or the
time at which the contract was said to have come into existence, should
such determinations be in dispute.

For the purposes of this study, the analysis of ISP-user agreements will
be limited to situations in which service providers clearly intend to
enter into contractual relationships and therefore require users to
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manifest their assent to a prominently displayed “Terms of Service” docu-
ment via some functional equivalent of a signed document. For the
sake of simplicity, it will be assumed that the typical problems associ-
ated with contracts of adhesion (viz. reasonable notice as to onerous or
unusual terms) have been adequately dealt with through the careful
design and delivery of the particular Web-wrap agreement in question.*”

Limiting the investigation of ISP-user relationships to situations where
the ISP provides explicit “Terms of Service” that are manifestly assented
to by the user, a relatively extensive survey of more than forty such
agreements®® governing a variety of services in various jurisdictions®
ultimately revealed a range of different obligations undertaken by ISPs
with respect to the disclosure of personal user information. The results
of the survey indicate that ISP-user relationships can be understood as
falling into one or more of five categories:* (1) Confidential; (2) Confi-
dential within the Limits of the Law; (3) Disclosure when Illegality Is
Suspected; (4) Disclosure to Protect ISP or in Extraordinary Circum-
stances; and (5) Voluntary Disclosure and Active Monitoring.

Confidential
Though this form of contractual undertaking is indeed quite rare, some
ISPs have actually promised to keep their users’ personal information
confidential in spite of any and all requests for disclosure. A relatively
well-known example of this was an anonymous remailer service known
as anon.penet.fi. By stripping email messages of the identities and dig-
ital addresses of the original sender and then remailing them to the
locations specified, the anon.penet.fi. remailer service allowed individu-
als who might not otherwise have participated in certain socially ben-
eficial discussions to have a voice, without fear of reprisal.*’ Given his
allegiance to the cause of anonymous speech, this particular service pro-
vider, Johan Helsingius, had evinced a “strong commitment to preserv-
ing anonymity in all cases,” indicating that he would not waiver even
in the face of a court order.*> However, when push came to shove, after
a Finnish court required him to divulge the email address belonging to
one of his users who was suspected of distributing child pornography,
Helsingius caved. Shortly thereafter, he decided to shut down his
remailer.®

ISPs are generally unwilling to promise absolute confidentiality to
their users because of recently proposed and enacted legislation in
various jurisdictions that require ISPs to comply with law enforcement,
failing which the ISP will be strictly liable, either criminally or civilly,
for the conduct of its users. For example, the recently proposed Bill
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C-231, the Internet Child Pornography Prevention Act,** requires ISPs to
“advise the Minister of the identity of [the user], the nature of the mate-
rial and the means whereby it may be accessed by others.”*> According
to this bill, an ISP that fails to do so will itself be guilty of an offence and
could lose its licence or be subject to more serious criminal sanctions.*

Provisions such as this have become known as safe harbours.*’” In the
present context, a safe harbour aims to encourage responsible online
behaviour by providing a statutory limitation on the liability of service
providers. As one American author put it:

Legal accountability in cyberspace hinges critically on establishing, and
fairly defining, the liability of [service providers]. Such liability is ap-
propriate when the [ISP] provides the tools for the underlying offenses,
and further aids the responsible party by concealing the user’s identity.
However, an opportunity should also be provided for [ISPs] to avoid
liability when they are willing to cooperate with authorities. Such an
incentive can be provided through a safe harbor provision guarantee-
ing the [ISP] protection from civil and criminal liability when the ad-
ministrator (1) has acted in good faith, and (2) voluntarily discloses to
the authorities the identity of a user engaging in illegal activities.*

Notice the strategy here. Rather than involving government directly in
the policing of online conduct, regulation is left in the hands of ISPs
and users. A safe harbour allows an ISP to avoid liability for illegal con-
duct that takes place on their sites or as a result of their services. ISPs
can protect themselves by taking affirmative action (e.g., removing the
offending materials) and in some instances by disclosing information
about their users.*

While this strategy circumvents problems typically associated with a
top-down governmental approach to regulation, it has its own draw-
backs. As Sopinka J. astutely pointed out a few years ago:

A determination of the scope of liability of network operators will surely
have ramifications on freedom of speech. If computer operators are
held liable for the expression of their subscribers it would place a duty
on them ... The result would likely lead to an increase in screening of
private messages. It would potentially result in censorship, as compa-
nies would wish to protect themselves from possible civil or criminal
liability. This would put network administrators in the unenviable position
of deciding what is acceptable speech and what is not.>°
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Though it does not, strictly speaking, contain a safe harbour provi-
sion, section 7 of the recently enacted Personal Information Protection
and Electronic Documents Act *' has a similar effect.’> Assuming that ISPs
are governed by the Act,>® it will encourage ISPs to disclose personal
information to third parties without the users’ knowledge or consent
whenever an ISP “has reasonable grounds to believe [that the users’
personal information] could be useful in the investigation of a contra-
vention of the laws of Canada, a province or a foreign jurisdiction that
has been, is being or is about to be committed, and the information is
used for the purpose of investigating that contravention.”** To restate
the point made by Sopinka J. in a slightly different way, legislative ini-
tiatives such as these put an ISP in an unenviable relationship with its
users. While ISPs clearly owe certain duties to protect the confidential-
ity of their users, keeping quiet will sometimes conflict with their own
interests. As a result of the safe harbour approach, it will sometimes be
in an ISP’s interest to disclose personal information in a manner that
undermines the interests of its users.

Given that most ISPs recognize this cruel fact of online life, the “Terms
of Service” agreements almost never promise confidentiality in regard
to any and all requests for disclosure.

Confidential within the Limits of the Law

Many “Terms of Service” agreements promise that the ISP will take steps
to ensure the confidentiality of a user’s communications and will only
release personal information in circumstances where the ISP is legally
compelled to disclose. For example, the University of Calgary’s “Com-
puting and Networks Policy” promises that, “if a user is suspected of
using university computers for illegal purposes, access to files, directo-
ries or other user information may be granted to persons outside the
university only by appropriate order of a competent court.”*® ISPs who
adopt this approach will generally request that the user remove the illicit
material, failing which it will take matters into its own hands. A sample
from Demon Internet’s “Acceptable Use Policy” illustrates this approach:

Demon Internet’s relationship with other networks, and ultimately its
connectivity to the rest of the Internet depends largely upon proper be-
haviour by its customers. Demon Internet cannot tolerate any
behaviour by customers which negatively impacts upon its own
equipment or network, or upon the use by other customers of the Internet,
or which damages Demon Internet’s standing in the wider community.
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Demon Internet will therefore enforce appropriate sanctions against
any of its customers who are responsible for serious abuse of the Internet.
Such sanctions include, but are not limited to, a formal warning, sus-
pension of one or more of the customer’s services, suspension of all
Internet access through Demon Internet or termination of the custom-
er’s account(s).%¢

ISPs who have opted for internal sanctioning of their users do not gen-
erally disclose information to law enforcement authorities unless they
are explicitly directed to do so. Nor do they monitor online conduct or
communications unless they have been notified of a user’s illicit activ-
ity. An example of this approach can be found in America Online’s “Rules
of User Conduct”:

America Online generally does not pre-screen, monitor, or edit the con-
tent posted by users of communications services, chat rooms, message
boards, newsgroups, software libraries, or other interactive services that
may be available on or through this site. However, America Online and
its agents have the right at their sole discretion to remove any content
that, in America Online’s judgment, does not comply with Rules of
User Conduct or is otherwise harmful, objectionable, or inaccurate.
America Online is not responsible for any failure or delay in removing
such content.’

Disclosure When Illegality Is Suspected

A good number of ISPs are disinclined to treat their users’ personal in-
formation as confidential. They are therefore willing to disclose infor-
mation whenever suspicion arises or a legally motivated request has
been made. As we have seen, this is the practice adopted by Yahoo!.
ISPs who fall into this category tend to view cooperation with investiga-
tions as a more important goal than safeguarding their users’ personal
information. Recall that this latter approach was adopted by Supernet
in its decision to forward Dale Weir’s emails to the police merely on the
basis of a request to do so. Unlike Yahoo!, the actions of Supernet com-
port with its current “Acceptable Use Policy and Liability Disclaimer,”
which provides that Supernet “will report to law enforcement authorities
any actions which may be considered illegal, as well as any reports it receives
of such conduct. When requested, [Supernet] will fully cooperate
with law enforcement agencies in any investigation of alleged illegal
activity on the Internet.”* Presumably, notices such as these will make
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it difficult for users to argue that they reasonably held a high expecta-
tion of privacy.

Disclosure to Protect ISP or in Extraordinary Circumstances

Some ISPs leave open the possibility that they might disclose personal
user information for reasons other than law enforcement. Typically, these
include the release of information where it is used for the purposes of
acting in respect of an emergency that might threaten the life, health,
or security of an individual.®® Many commercial ISPs draft the exclu-
sions to their privacy policies even more broadly. An example of one
such provision is found in Microsoft’s Hotmail “Terms of Service”:

Microsoft will not monitor, edit, or disclose any personal information
about you or your use of the Service, including its contents, without
your prior permission unless Microsoft has a good faith belief that such
action is necessary to: (1) conform to legal requirements or comply
with legal process; (2) protect and defend the rights or property of
Microsoft; (3) enforce the TOS; or (4) act to protect the interests of its
members or others.®!

By including the right to disclose personal information in order to pro-
tect and defend its rights or property as well as to protect the interests of
others, Microsoft makes it quite clear that it has less interest in safe-
guarding its users’ personal information than ISPs falling into the other
categories enumerated above. Still, ISPs in this category do promise that
their default position is to not disclose personal information unless there
is at least some reason for doing so. This can be contrasted with ISPs in
the final category who make no such promises.

Voluntary Disclosure and Active Monitoring

The final category consists of ISPs who are unwilling to make any assur-
ances as to the confidentiality of their users’ personal information. Of-
ten, these ISPs make it clear to their users that they should have a low
expectation of privacy. For example, Verio’s “Acceptable Use Policy” spells
out to its users that:

In general, the Internet is neither more nor less secure than other means
of communication, including mail, facsimile, and voice telephone serv-
ice, all of which can be intercepted and otherwise compromised. As a
matter of prudence, however, Verio urges its subscribers to assume that
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all of their on-line communications are insecure. Verio cannot take any
responsibility for the security of information transmitted over Verio’s
facilities.®!

Similarly, Muskoka.com informs users that it “does not guarantee pri-
vacy of your files and email. If you want complete privacy, encryption
software is freely available.”%?

Some ISPs go so far as to provide notice that they are actively moni-
toring user accounts and that they will voluntarily disclose user infor-
mation and communications in a variety of circumstances. This is often
the case with employers who provide Internet services to their employ-
ees, since employers generally have a greater duty to control the con-
duct of their employees. Consider the following typical employer policy:

The company'’s telephone, voice mail, computer storage and e-mail sys-
tems are the property of the company and are to be used for company
authorized purposes only.

All information transmitted or stored using the company telephone,
voice mail, computer system and e-mail system is the confidential and
proprietary information of the company, except for publicly available
information.

All messages recorded or saved on voice mail or e-mail and all files
stored on company computers are considered to be company records
and may have to be delivered by the company in connection with liti-
gation or to comply with a requirement.

Employees should not expect that any matter created, received, stored
or sent on the telephone, voice mail, computer or e-mail systems will
be confidential or private from company management, except for at-
torney client privileges benefiting the company. The company reserves
and employees must protect and not waive rights of attorney client
privilege as the right of the company. In addition, the company re-
serves all trade secret protection and all rights to prohibit other parties
from accessing such matters.

Except as provided in this Policy, company management reserves the
right to access any voice mail, e-mail message, or any computer file
created, sent, stored or received by any employee at any time and with-
out notice.®
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Similar policies have been adopted by a number of service providers
who offer online forums for real time chat. For example, ICQ indicates
in its “Terms of Service” that it may:

(c) nominate any person who may not be an ICQ employee to monitor,
using his own discretion, any channel or chatroom and to allow him to
deny or terminate access granted to you or any other user, without
notice, at anytime, including while you are chatting or delivering or
sending information. ICQ may cancel such nomination, at any time
for any reason or no reason.%

To summarize the contractual underpinnings of ISP-user relationships
- and this should come as no great empirical surprise — it appears that
Internet service providers have adopted quite a broad range of relation-
ships with their users viz. the treatment of their personal information.
At one end of the spectrum, some ISPs hold themselves out as the guard-
ians of informational privacy. At the other end of the spectrum are ISPs
who do not view it as part of their role to safeguard the privacy interests
or, for that matter, any interests of their users.

So far, we have only considered contractual approaches to various
ISP-user relationships. Underlying the contractual understanding of the
relationship is the idea that the parties to the agreement are otherwise
unrelated and each of them is acting in a self-interested manner. Al-
though the law of contract governs relationships voluntarily entered
into by parties at arm'’s length, not all contractual relationships are con-
sidered to be relationships at arm’s length.® The question that must
ultimately be addressed is whether the relationship between ISP and
user — though it is at its core contractual in nature — is always to be
understood as a relationship at arm’s length.

Relationships of Dependence and Interdependence

Social Exchange Theory

Contract lawyers are not the only ones to conceive of relationships as
founded on the idea of an exchange. Social psychologists have, for many
years, used the exchange model as a means of understanding human
interaction. According to social exchange theory, participants in a so-
cial interaction jointly determine the rewards and costs that they achieve
from it.% By understanding social interaction in this way, those who
form relationships with each other may come to depend on one an-
other. According to social exchange theory, the notion of dependence
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describes the degree to which one of the two interacting parties needs
their relationship.” One can gauge the level of a person’s needs by de-
termining the extent to which that person’s well-being rests on involve-
ment in the relationship. Dependence is thought to be greater to the
degree that a relationship provides good outcomes and to the degree
that the outcomes available in alternative relationships are poor.%

Some social exchange theorists have recognized that dependence in a
relationship affects the power held by each of the parties. This is so
because one individual’s power over another derives from the other
party’s being dependent on him.%® Not straying too far from Weber’s
classic definition of power, social exchange theorists define power as
the potential for one actor to obtain favourable outcomes in an ex-
change episode at another’s expense.”’ Accordingly, power is fundamen-
tally rooted in the dependence actors have on one another.”

Thus in order to determine whether a particular relationship is a rela-
tionship of dependence, one must determine whether one party holds
power over the other. Social psychologists who subscribe to interdepend-
ence theory have for some time held that the measure of one person’s
power in a relationship is the extent to which, by varying his behav-
iour, he can affect the quality of another’s outcomes. According to
Thibaut and Kelly, power can manifest itself in two forms: fate control
and behaviour control.”>? When X has fate control over Y, he can affect Y’s
outcomes regardless of what Y does. It is therefore possible for X to
employ his fate control over Y as a means of controlling Y’s behaviour.
However, when X merely has behaviour control over Y, it remains pos-
sible for Y to reduce the variations to his outcomes by adjusting his
behaviour in response to X. In the context of behaviour control, the
effect of X changing his behaviour will sometimes make it desirable for
Y to change his own behaviour accordingly.

Since the nature of a social exchange is dyadic, it is usually the case
that both parties involved in a personal relationship are to some extent
dependent on their relationship. The notion of interdependence in a rela-
tionship describes the extent to which the well-being of both parties is
dependent upon the existence of the relationship.” Usually, this means
that each party has some power over the other. Thus, as the level of
interdependence increases in a relationship, each party becomes
restricted in terms of the power that can be exerted upon the other with
impunity. Increasing interdependence ultimately results in an equilib-
rium in terms of the power structure underlying the relationship.

So far, the notion of dependence has been characterized as a function
of the extent to which a relationship can satisfy the needs of the party
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and the extent to which the quality of alternative relationships is poor.
Other interdependence theorists have extended these basic ideas. One
recent extension known as the investment model ”* adds two further di-
mensions. First, it suggests that dependence increases to the degree that
the dependent party makes an investment into the relationship. Here,
investment refers to the resources that a person has devoted to the rela-
tionship, either directly or indirectly.” Understood quite broadly in this
context, resources include anything that can be transmitted from one
person to another. Thus one invests in a relationship by devoting such
things as goods, services, love, status, or information to the relation-
ship.”s The more that one invests into the relationship, the more he
becomes dependent on it.

Those who subscribe to the investment model suggest that depend-
ence in a relationship also produces the psychological experience of
commitment.

Commitment includes conative, cognitive, and affective components.
The conative component of commitment is intent to persist — John feels
intrinsically motivated to continue his relationship with Mary. The cog-
nitive component is long term orientation — John envisions himself in the
relationship for the foreseeable future and considers the implications of
current action for future outcomes. The affective component is psycho-
logical attachment — John experiences life in dyadic terms, such that his
emotional well-being is influenced by Mary and their relationship.”

It is important to differentiate between dependence and commitment.
Dependence describes the structural aspect of the relationship between
two parties, whereas commitment characterizes one party’s subjective
experiences concerning the relationship. Dependence is a structural state
describing the degree to which an individual needs a relationship to
increase the quality of his outcomes. Individuals may or may not be
aware of their dependence:

At critical moments, John may actively contemplate his dependence
on Mary, consciously reviewing the extent of his satisfaction, alterna-
tives and investment. At other times, however, John'’s dependence may
remain largely implicit — he may not consciously consider the extent of
his need. In contrast commitment is the subjective state that dependent
individuals experience on a daily basis. In this sense, commitment can
usefully be construed as the subjective sense of allegiance that is estab-
lished with regard to the source of one’s structural dependence.
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Because John is dependent on his relationship, he develops intentions
to persist with Mary, he foresees long term involvement with Mary,
and he feels affectively linked to Mary and their relationship. It is the
psychological experience of commitment, rather than the structural
state of dependence, that is argued to influence everyday behavior in
relationships.”

Though commitment is what influences a party’s behaviour in a re-
lationship, it is the level of that person’s dependence that affects the
actual power held by each of the parties in the relationship. This is an
important distinction to keep in mind when applying social exchange
theory to an examination of ISP-user relationships.

Dependence and Interdependence in ISP-User Relationships

Social exchange theory provides a deeper understanding of the rela-
tionship between Internet service provider and user than the more
straightforward contractual approach contemplated earlier in this chapter
(“The Contractual Underpinnings of ISP-User Relationships”). This theory
can be utilized to explicate the degree to which users come to depend
on Internet service providers.

Internet User Dependence

Internet users are dependent on service providers in a number of differ-
ent ways. Given the vast range of services available, it is neither possible
nor desirable to compile a comprehensive list. A few examples will suf-
fice. Perhaps the most basic need of Internet users that requires the
establishment of a relationship with an ISP is the need to gain access to
the Internet.” An inability to obtain the services of an access provider
will decrease the quality of a person’s outcomes. In a networked world,
it will leave individuals completely disconnected from the many new
forms of social interaction that take place online. That is, a relationship
with an ISP is necessary for the development of other personal relation-
ships. While the question of universal access to online services may
seem unimportant to some,* the issues surrounding access will become
more pressing as government and private sector organizations begin to
disseminate information and do business exclusively in the online
setting. This possibility is not farfetched. For example, the Ministry of
the Attorney General of Ontario is about to launch its Integrated Justice
Project.?' The project aims to integrate information flowing from a
number of its justice partners, including: law enforcement agencies, the
Crown Attorney’s office, court services, the judiciary, and correctional
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services. The integration process and the delivery of vital information
will gradually move away from the paper-based world to the online
setting and aims eventually to disseminate all court-related documents
and to discharge all Crown disclosure obligations by exclusively elec-
tronic means. Without establishing a relationship with an ISP, individuals
will be unable to obtain information necessary to the administration of
justice. The same will soon be true for many other kinds of government
and private sector information and informational services.

As an American author recently put it, “in an age where the key wealth-
creating activity ... concerns the production, distribution and manipu-
lation of information, the Internet is destined for a prominent role.”%?
With a continued social migration into digital environments, the well-
being of individuals will come to depend on their relationships with
ISPs. Some services, such as access, are widely available. For now, this
means that people are not necessarily dependent on the relationships
they have with particular access providers since they could achieve vir-
tually identical outcomes through an alternative service provider. This
is generally true for those users who have the necessary resources (i.e.,
cash or credit). Others, who rely on a local FreeNet and other no-charge
service providers, are more dependent on the relationship they have
with their access providers.®

In addition to a user’s dependence on an ISP to gain access to impor-
tant information services and to establish and continue online relation-
ships with others, we have seen that ISPs are by default the guardians of
informational privacy on the Internet. By providing online services such
as email, Web site space, or portals to various online consortiums, an
ISP gains access to personal and private information belonging to each
of its many users. Each user is therefore dependent on those who pro-
vide him with Internet services, not only for the proper storage, main-
tenance, and management of his personal information, but also for
ensuring that his private communications are secure from intrusion and
kept confidential. Once user information is in the care and control of a
service provider, the ISP is usually in a position to assert power over its
users.

Applying interdependence theory to this scenario, an ISP has fate con-
trol over its users. That is, by being in a position to employ a user’s
private information to various ends,* an ISP can affect the user’s out-
comes, regardless of what the user does. To continue with an earlier
example, Yahoo!’s decision to disclose the identity of Aquacool 2000 to
AnswerThink (in order to avoid its own legal battle with the powerful
corporate entity) resulted in the dismissal of Aquacool_2000 from his
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place of employment. Because of Yahoo!’s practice — which was to dis-
close personal information without notice whenever such information
was being sought for the purposes of litigation — the quality of Aqua-
cool_2000’s outcomes was diminished. As soon as his personal infor-
mation was disclosed, there was nothing that Aquacool_2000 could
have done to alter his fate. Recall from above that fate control can be
used by the power-holder in a relationship as a means of controlling
the dependent party’s behaviour. Thus an ISP’s ability to disclose a us-
er’s personal information or private communications with impunity can
be used as a means of regulating the user’s conduct online. In fact, this
is precisely the strategy that underlies the legal use of safe harbour
provisions discussed earlier (in “The Contractual Underpinnings of ISP-
User Relationships”).

One might argue that, given the availability of alternative service pro-
viders, the power that can be asserted by any given ISP is in fact limited
to behaviour control. Those who espouse this position would say that
an ISP does not have the power to control its users’ fate, since users are
not in fact bound to remain in that relationship.® If a user does not like
the privacy policy of a particular ISP, he can simply change his behav-
iour; i.e., surf the Net and sign on with a different provider whose pri-
vacy policy would result in more favourable outcomes. If nothing else,
the Internet has created a multiplicity of alternatives.

While it is true that, for many Internet services, a user might easily
establish an alternative relationship that would result in better outcomes,
it is crucial to recognize that, if the user has previously entered into a
relationship with a different service provider, he may have made a very
special sort of investment in the first relationship. He may have reposed
confidence in the relationship by voluntarily allowing the service provider
access to personal information or private communications on the faith
of the service provider’s promise that no such information would be
disclosed to a third party without his knowledge and consent.

Reposing confidence in a relationship where both parties have in-
vested love is risky enough. Fortunately for those who are in a close
personal relationship, with love usually comes commitment, which,
in the context of interdependence theory, means that both parties in-
tend the relationship to persist, feel a long-term orientation towards it,
and have a psychological attachment towards each other. Since there
is no love lost between them, the same cannot be said of ISP-user rela-
tionships. Though one consequence of many ISP-user relationships is
that the ISP becomes privy to all sorts of personal information and
private communications belonging to the user, most ISP-user
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relationships are not close personal relationships. Since an ISP does
not generally feel a sense of commitment to its users, the unique kind
of informational investment made by a user leaves him or her in a
state of dependence.

ISP-User Interdependence

Interdependence theory asserts that, for most dyadic relationships, the
well-being of each party is to an extent dependent on the well-being of
their relationship.® Notice that this is not so in the case of ISP-user rela-
tionships. Though ISPs are commercially dependent on the existence of
users in general,®” they are not usually dependent on particular users.
This creates a serious imbalance in most ISP-user relationships. From
the perspective of an ISP, the user is but an (IP) number. Unlike when a
husband or wife is confided in and is later pressured with a request to
disclose personal or private information to a third party, the ISP is not
psychologically committed to the relationship. Given the lack of inter-
dependence in their relationship, the ISP will be inclined to give greater
weight to furthering its own interests than it would to furthering the
well-being of the user (or to furthering its relationship with the user).
Since each individual user is in essence dispensable, the power structure
of most ISP-user relationships will never reach a state of equilibrium.
Consequently, the ISP will not usually be inclined to protect the user’s
interests as against its own or others. This puts ISPs in a position similar
to banks and other commercial institutions that have care and control
of their customers’ personal information or private communications.
The difference is one of degree. Given that ISPs often store and manage
users’ private communications on an unlimited number of subjects (not
just financial information), the personal hold that an ISP may have
over its users could make users even more dependent on the confiden-
tiality of ISP-user relationships than would be the case with other com-
mercial customers in their relationships with financial institutions.

As we have seen, Internet users are often forced to depend on the
benevolence and good judgment of an ISP. But sometimes ISPs who
have been reposed of trust or confidence on the basis of an undertaking
not to disclose personal information do not carry out those undertakings.
In such cases, an interesting question arises: when an ISP discloses a
user’s personal information or private communications, is this merely a
breach of contract, or is it a breach of trust or confidence? The answer
to this question requires a determination as to whether the relationship
between Internet service provider and user is merely a relationship at
arm’s length.
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Relationships of Trust and Confidence

For several centuries, the law has recognized that the preservation of soci-
ety requires a vigilant protection of the trusting relationship.® “No part of
the jurisdiction of the Court is more useful than that which it exercises in
watching and controlling transactions between persons standing in a re-
lation of confidence to one another.”® To use the succinct words of one
commentator, “the mischief to which the policy is directed is clear. Trusted
parties may serve their own ends rather than those of the trusting party.”*
In order to avoid such mischief, the law of fiduciaries will sometimes pro-
tect those who have come to depend on others.

Through its willingness to impose duties on fiduciaries and its recog-
nition that traditional categories of fiduciary relationships are not
closed,’® the law has been said to facilitate the development of inter-
dependent relationships. In his well-known work on the fiduciary obli-
gation, E.J. Weinrib characterized the fiduciary obligation as the law’s
realization of the economic importance of fostering incentive by pro-
tecting relationships of interdependence - relationships that he refers
to as “the entrepreneur’s business apparatus”: “A sophisticated indus-
trial and commercial society requires that its members be integrated
rather than autonomously self-sufficient, and through the concepts of
commercial and property law provides mechanisms of interaction and
interdependence. The fiduciary obligation ... constitutes a means by which
those mechanisms are protected.”®? According to Weinrib, the basic
policy underlying the fiduciary obligation is the desire to preserve and
promote the integrity of socially valuable relationships that arise as a
result of human interdependence.” An interactive and interdependent
society mandates the monitoring of trusting relationships in order to
avoid their potential for abuse. Without a public policy that prohibits
the abuse of another’s trust, individuals would be less inclined to place
themselves in relationships of dependence.

Although the policy underlying the law of fiduciaries is relatively
uncontroversial, its definition and scope are less so. As one Supreme
Court of Canada judge admitted in the midst of one of Canada’s most
important decisions on the subject, “there are few legal concepts more
frequently invoked but less conceptually certain than that of the fiduciary
relationship.”?* Taking these remarks as a kind of judicial cue, it is be-
yond the scope of the present study to try to articulate a comprehensive
explication of the fiduciary concept. The aim here is much more mod-
est. It is restricted to a determination of whether any of the core notions
underlying the fiduciary concept might plausibly be ascribed to ISP-
user relationships.
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The Fiduciary Concept

In the Law of Trusts in Canada,”> D.W.M. Waters endorses the notion
that fiduciary status is most often associated with trusts and “trust-like”
relationships in which conflicts of interest and duty tend to arise. Within
a trusting relationship, the trusted party is given discretion to affect the
principal’s interests. As a result, the principal is dependent on the trusted
party. As Weinrib describes it, “the leeway afforded to the fiduciary to
affect the legal position of the principal in effect puts the latter at the
mercy of the former, and necessitates the existence of a legal device
which will induce the fiduciary to use his power beneficially.”?® The
reposing of trust and the resulting discretion places the trusting party in
a state of dependency. After all, the trusted party may act indifferently
or without care or diligence on behalf of the trusting party, or the trusted
party may intentionally divert value away from the trusting party.” As
we have seen, these mischievous possibilities are to be discouraged. To
that end, the courts will impose a fiduciary obligation on the trusted
party and control the use of his or her discretion.

If the relationship is not one in which trust or discretion arises, then
there appears to be no reason for imposing fiduciary obligations. As
noted by Weinrib, discretion and obligation are correlative concepts.
“Accordingly, the hallmark of a fiduciary relation is that the relative
legal positions are such that one party is at the mercy of the other’s
discretion.”?® R. Flannigan suggests that a fiduciary’s discretion can usu-
ally be understood as part of a wider category of power held by the
trusted party that includes any access that he might have to the trusting
party’s assets.

“Discretion,” by itself, is not the significant fact. In this context we are
concerned with the abuse of the relationship. For this purpose discre-
tion merely indicates that the trusted party has access to assets and,
hence, the opportunity to abuse ... Trust which leads to the trusted
party gaining “access” to assets will attract the fiduciary obligation.
The presence of “discretion” is merely an indication in a particular case
that such trust exists. It is the potential for the abuse of that trust which
requires the obligation.”

Status-Based Fiduciary Relationships

The law of fiduciaries was originally premised on the principle of uber-
rimae fidei — a duty of utmost good faith. Traditionally, a duty of loyalty
was imposed upon individuals who fell within a recognized list of cat-
egories of relationships. On this approach, when the nature of a



102 Ian Kerr

particular relationship was in dispute, the judicial analysis usually con-
sisted of listing the traditional categories of relationships that attracted
a fiduciary obligation, followed by an attempt to determine if the rela-
tionship in question fell within the scope of one of the listed categories.
As one recent commentator has described it, “the nature of the particu-
lar relationship itself or the interaction of the parties involved in it was
a secondary matter.”'%

The most commonly cited examples of traditional fiduciary relation-
ships include: trustee-beneficiary, solicitor-client, principal-agent,
director-corporation, partner-partner, employer-employee, guardian-
ward, doctor-patient, parent-child, and confessor-penitent.®® The tra-
ditional fiduciaries are sometimes described as “status-based” fiduciary
relationships. Once a party is able to establish that the relationship in
question falls within the scope of one of the recognized status relation-
ships, then certain facts no longer need to be proven. So long as the
relationship is of the appropriate status, there is no requirement to prove
that the fiduciary is in a position of trust or is in a position to unilater-
ally exercise a discretion; the relationship will be deemed fiduciary in
nature upon proof of its status.

The hallmark of all traditional fiduciary relationships is that one party
is dependent on the other. This accords with the concepts of trust and
loyalty, which stand at the heart of the fiduciary obligation. The word
“trust” connotes a state of dependence and the correlative duty of loy-
alty arises from the level of trust and dependence that is evident in the
relationship. The type of disclosure that routinely occurs in these kinds
of relationships results in the trusted party’s acquiring influence that is
equivalent to a discretion or power to affect the trusting party’s legal or
practical interests.

Many of the categories enumerated above consist of relationships
wherein the trusting party has sought the advice of the trusted party.
Courts exercising equitable jurisdiction have repeatedly affirmed that
clients in a professional advisory relationship have a right to expect
that their professional advisors will act in their best interests, to the
exclusion of all other interests, unless the contrary is disclosed. A per-
son receiving advice should not need to protect himself from the abuse
of power by his independent professional advisor when the very basis
of the advisory contract is that the advisor will use his special skills on
behalf of the advisee. As B. Welling puts it: “Imposing fiduciary obliga-
tions on the traditional licensed pillars of the community - doctors,
lawyers, bankers, corporate directors — required them to dispense advice
with due regard for the fact they were not dealing with customers of
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equal bargaining power, but with trusting souls who were dazzled by
their credentials and hung on their every word.”!%>

Fact-Based Fiduciary Relationships

Although the use of traditional categories to determine fiduciary rela-
tionships was originally quite effective as an abbreviation of a difficult
legal concept, some commentators subsequently recognized that this
approach is subject to a hardening of the categories. As Weinrib writes:
“The existence of a list of nominate relations dulls the mind’s sensitiv-
ity to the purposes for which the list has evolved and tempts the court
to regard the list as exhaustive and to refuse admittance to new rela-
tions which have been created as a matter of business exigency.”1%

On this basis, some courts have come to recognize that a variety of
other relationships are also constructed on the same foundation of trust
and loyalty as were the traditional status-based fiduciary relationships.
In recognition of the inherent danger of unduly restricting fiduciary
doctrine - especially given the fact that the fiduciary doctrine aims to
protect, preserve, and encourage a number of socially and commercially
valuable relationships — courts have not limited the fiduciary obligation
to the fixed category of status-based fiduciary relationships.

The Supreme Court of Canada has declared that the categories of fi-
duciary relationships are not closed.'® As Dickson J. held in Guerin v. R.:
“It is sometimes said that the nature of fiduciary relationships is both
established and exhausted by the standard categories of agent, trustee,
partner, director and the like. I do not agree. It is the nature of the
relationship, not the specific category of actor involved that gives rise
to the fiduciary duty. The categories of fiduciary ... should not be con-
sidered closed.”!% As a result, fiduciary doctrine has expanded to cover
other fact-based fiduciary relationships. More recently, writing for the
majority of the Supreme Court of Canada, LaForest J. stated: “In sum-
mary, the precise, legal or equitable duties the law will enforce in any
given relationship are tailored to the legal and practical incidents of a
particular relationship. To repeat a phrase used by Lord Scarman, ‘[t]here
is no substitute in this branch of the law for a meticulous examination
of the facts’: see National Westminster Bank Plc. v. Morgan, [1985] 1 All
E.R. 821 (H.L.) at p. 831.”1% The identification of fact-based fiduciary rela-
tionships requires that the judiciary undertake, in addition to a status-
based analysis, a fact-based analysis. As a result of the Supreme Court’s
adoption of this approach, other Canadian courts and legal scholars have
since endeavoured to define the policies and principles that underlie the
fiduciary relationship with the aim of identifying its constituent
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elements. Over the last quarter century, the Supreme Court of Canada
has spent a great deal of time wrestling with the principles, policies, and
essential ingredients underlying the fiduciary relationship.'”’

The Constituent Elements of Fact-Based Fiduciary Relationships

Ever since the Supreme Court of Canada’s decision in Lac Minerals Ltd. v.
International Corona Resources Ltd.,'® most fact-based fiduciary inquiries
begin with an acknowledgment of the approach adopted by Wilson ].
in Frame v. Smith:

There are common features discernible in the contexts in which fidu-
ciary duties have been found to exist and these common features do
provide a rough and ready guide to whether the imposition of a fiduciary
obligation on a new relationship would be appropriate and consistent.

Relationships in which a fiduciary obligation have been imposed seem
to possess three general characteristics:

1 The fiduciary has scope for the exercise of some discretion or power.
The fiduciary can unilaterally exercise that power or discretion so
as to affect the beneficiary’s legal or practical interests.

3 The beneficiary is peculiarly vulnerable to or at the mercy of the
fiduciary holding the discretion or power.

It is possible for a fiduciary relationship to be found although not all
these characteristics are present ... [however] the presence of conduct
that incurs the censure of a court of equity ... cannot itself create the
duty.’”

Sopinka J. also identified “depending or vulnerability” as the one
characteristic that was indispensable to the existence of a fiduciary
relationship. LaForest J. dissented on the issue of vulnerability, finding
that vulnerability, though often present in fiduciary relationships, is
not a necessary ingredient. The indispensability of depending or vul-
nerability remained unchallenged until the Supreme Court of Canada’s
decision in Hodgkinson v. Simms.!°

In his majority judgment in Hodgkinson v. Simms, LaForest ]. restated
and reasserted his earlier position from Lac Minerals that vulnerability is
not a requisite part of every fiduciary relationship, stating that “the
concept of vulnerability is not the hallmark of fiduciary relationship
though it is an important indicia of its existence. Vulnerability is
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common to many relationships in which the law will intervene to pro-
tect one of the parties ... while the doctrine of unconscionability is trig-
gered by abuse of a pre-existing inequality in bargaining power between
the parties, such an inequality is no more a necessary element in a fidu-
ciary relationship than factors such as trust and loyalty are necessary
conditions for a claim of unconscionability.”!!! After reviewing Guerin
v. R. and Frame v. Smith, LaForest J. concluded that a fact-based fidu-
ciary relationship exists where “there is evidence of a mutual under-
standing that one party has relinquished its own self-interest and agreed
to act solely on behalf of the other party.”!!? He reiterated that the oft-
quoted dicta of Wilson ]J. is merely “a rough and ready guide in identi-
fying new categories of fiduciary relationships,”!'* describing her three
general characteristics as “indicia that help recognize a fiduciary relation-
ship rather than ingredients that define it.”!"* According to LaForest J.,
“the question to ask is whether, given all the surrounding circumstances,
one party could reasonably have expected that the other party would act in
the former’s best interests with respect to the subject-matter at issue. Discre-
tion, influence, vulnerability and trust [are] non-exhaustive examples
of evidential factors to be considered in making this determination.”!'®
Similar remarks have been made by legal scholars. For example, P.D.
Finn has argued that:

What must be shown is that the actual circumstances of a relationship
are such that one party is entitled to expect that the other will act in his
interests and for the purposes of the relationship. Ascendency, influence,
vulnerability, trust, confidence or dependence doubtless will be of im-
portance in making this out. But they will be important only to the
extent that they evidence a relationship suggesting that entitlement. It
must so align him with the protection or advancement of that other’s
interests that foundation exists for the fiduciary expectation.''®

The requirement of a fiduciary expectation might be understood as a
kind of judicial roadblock. It is meant to preclude a court from impos-
ing fiduciary relationships solely on the basis that one party is vulner-
able or dependent on another. As one judge readily acknowledged:

The word “fiduciary” is flung around now as if it applied to all breaches
of duty by solicitors, directors of corporations and so forth. But “fiduci-
ary” comes from the Latin “fiducia” meaning “trust.” Thus, the adjec-
tive “fiduciary” means of or pertaining to a trustee or trusteeship. That
a lawyer can commit a breach of the special duty of a trustee, eg ... by
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entering into a contract with the client without full disclosure ... is
clear. But to say that simple carelessness in giving advice is such a breach
is a perversion of words.'”

Other critics also share this point of view. Welling, for example, has
suggested that “the time has come to rein in runaway fiduciary du-
ties.”11® As Welling has argued: “Kidnappers don’t owe fiduciary obliga-
tions merely because they can physically overpower their trussed up
captives. A fiduciary is someone in a position of legally condoned power
who can affect the legal position of someone else by legal means and
who, for those reasons, is obliged to consider the best interests of that
other person before doing so.”!* Through a judicial recognition that
the basis for establishing a fiduciary relationship is more than just prov-
ing a relationship of dependence, Welling trusts that the court “has man-
aged to stop the trendy nonsense by which every bit of corporate or
professional nastiness became labeled a breach of fiduciary obligation.”%

Those who share this point of view believe that “equity’s blunt tool
must be reserved for situations that are truly in need of the special pro-
tection that equity affords.”!?! On this basis, some courts have been
reluctant to find a fiduciary duty within an arm’s length commercial
transaction. Where the parties have had an adequate opportunity to
prescribe their own mutual obligations, it is usually thought that con-
tractual remedies will suffice.!?” This point has been recognized in a
number of cases. As articulated by Dawson J. in Hospital Products Ltd. v.
United States Surgical Corp.:

The undesirability of extending fiduciary duties to commercial rela-
tionships and the anomaly of imposing those duties where the parties
are at arm’s length from one another was referred to in Weinberger v.
Kendrick (1892) 34 Fed Rules Serv. (2d) 450. And in Barnes v. Addy (1874)
9 Ch. App. 244 at 251, Lord Selborne LC said: “It is equally important
to maintain the doctrine of trusts which is established in this court,
and not to strain it by unreasonable construction beyond its due and
proper limits. There would be no better mode of undermining the sound
doctrines of equity than to make unreasonable and inequitable appli-
cations of them.”'?

To quickly recap, it would seem that a proper judicial inquiry into the
existence of a fact-based fiduciary obligation will include a number of
constituent elements. First, the inquiry will consider all of the tradi-
tional hallmarks, including: whether the trusted party was in a position
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to unilaterally exercise a power or discretion; whether the trusted party
was thereby able to affect the trusting party’s legal interests; and whether,
as a result, the trusting party was at the mercy of the trusted party.
Second, recognizing dependency as a necessary though not a sufficient
condition, a proper inquiry will determine whether the trusting party is
entitled to expect that the trusted party will act in his interests and for
the purposes of the relationship. Presumably, this would require a dem-
onstration that the relationship between the parties exists primarily for
the benefit of the trusting party. On this basis, Canadian courts are far
less likely to impose a fiduciary obligation in the case of a commercial
transaction at arm’s length.

ISP-User Relationships

Is the relationship between Internet service provider and user merely a
relationship at arm’s length? Or is it a relationship the nature of which
might lead a court to impose special duties of loyalty on the part of the
service provider? It should by now be evident that the manner in which
these two questions have been posed is problematic. Since ISP-user rela-
tionships obviously are not within the traditional categories of fiduci-
ary relationships, the answer will hang entirely on the specific facts
underlying the parties’ particular interaction. Given the inexhaustible
range of available Internet services, the majority of which are governed
by the private orderings of the parties, there will never be a single
generalizable answer.

The better question is whether an ISP could ever be said to be a fiduci-
ary. Without a doubt, a number of the constituent elements are present
in many ISP-user relationships. As we have seen, Internet users are very
often in a relationship of dependence on their service providers. The
current architectures of the networked world allow ISPs access to their
users’ personal information and private communications in a manner
unparalleled by even the most powerful financial institutions or arms
of government. Access to these assets allows ISPs to exercise power to
the benefit or detriment of their users. As we have seen, not only does
this allow ISPs to control user behaviour, in some cases, it allows them
to hold control over the destiny of their users. To paraphrase Weinrib,
there are times when an ISP has the leeway to affect the legal position of
its user, putting the latter at the mercy of the former. An ISP acting male
fides has access and therefore could: convert a user’s private communi-
cations to its own or to another’s advantage; disclose confidential infor-
mation to a competitor; or turn over otherwise privileged evidence in
the course of criminal or private litigation, etc.
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At the same time, it is not clear that the services offered by most ISPs
are ever undertaken with a view towards acting primarily to the benefit
of their users, let alone to their exclusive benefit. To take an extreme
example, an employer who provides Internet services does not gener-
ally undertake to do so exclusively for the benefit of its employees. Of-
fering such services to employees is but a means to the corporation’s
own ends. Even the most benevolent employer (whose policy permits
employees to utilize its Internet services for personal use) does not offer
such services for the exclusive benefit of the employees. If an employee
uses those services to illicit ends or in any other manner that is not in
the best interests of the corporation, how could it possibly be said that
the employer is obligated to use the evidence that it has gathered to
serve the employee’s benefit, rather than serving the best interests of
the corporation? In what meaningful sense can the employee be said to
have expected a duty of loyalty from his employer that would trump its
own corporate interests?

Similar arguments could be made in a number of other circumstances
contemplated earlier in this chapter (“The Contractual Underpinnings
of ISP-User Relationships”). Such circumstances will arise whenever an
ISP has given clear notice that its allegiances are not always with its
users. According to the broad categories of ISP contractual undertakings
outlined earlier, this could occur when an ISP states in its contract that
it will: (1) disclose whenever illegality is suspected; (2) disclose to pro-
tect the ISP or in extraordinary circumstances; or (3) volunteer disclo-
sure and actively monitor.

These three categories of contractual undertakings are contemplated to
be at arm’s length. The case of Weir'?* discussed earlier (“The Gate-
keepers”) furnishes a useful illustration. Recall that Supernet’s “Accept-
able Use Policy and Liability Disclaimer” provided that it “will report to
law enforcement authorities any actions which may be considered illegal,
as well as any reports it receives of such conduct. When requested,
[Supernet] will fully cooperate with law enforcement agencies in any
investigation of alleged illegal activity on the Internet.”'>* On the basis
of signing this agreement, which explicitly stated that Supernet’s loy-
alty was limited whenever illegality is suspected, is there any credible
basis for Weir to assert that he believed his relationship with Supernet
to be one in which he was entitled to expect that Supernet would act in
his interests and for the purposes of the relationship? Could he possibly
have thought that his ISP would remain loyal to him once it had in-
advertently discovered that he was a regular consumer and distributor
of child pornography?
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The conclusion to be drawn from the above examples is not that ISP-
user relationships are always at arm'’s length. In fact, other cases like
Aquacool_2000 v. Yahoo! Inc.'? raise interesting possibilities. What hap-
pens when a service provider holds itself out as “committed to safe-
guarding your privacy online” and explicitly undertakes to notify you
“at the time of data collection or transfer if your data will be shared
with a third party,” promising all the while that “you will have the
option of not permitting the transfer,” backing up each of these prom-
ises with certification representing that the service provider complies
with the highest standards of trust and confidence on the Internet?'?’
Further, what if the ISP is contemplating the transfer of your personal
information, not for the purposes of legitimate law enforcement, but
because of some corporate inducement to assist another corporation in
its private crusade against its critics? In such a case, should the alleged
facts prove to be true, there is an argument to be made that all of the
constituent elements of a fiduciary relationship are present. In addition
to the ISP’s access to the user’s personal information and private com-
munications and its leeway to exercise discretion and thereby transfer
user assets to the user’s detriment, the alleged facts also support a char-
acterization of a relationship that entitles the user to expect that his
service provider will treat his personal information and private commu-
nications in a manner that comports with his interests.

If this is correct, then the idea that some ISPs might be held to owe
their users a duty of loyalty with respect to the care and control of user
information is an increasingly important consideration. In fact, the idea
of ISP-as-fiduciary might become even more plausible as network tech-
nology (NT) becomes more advanced. Some Internet visionaries predict
a networked world in which virtually all information is stored on Internet
servers, manipulated through personal information management ap-
plications, and accessed through Internet appliances.!?® For example,

Larry Ellison, CEO of Oracle Corporation believes that soon, personal
computers will be replaced by new devices that rely almost exclusively
on fast networks and have very little intelligence inside. “Fast, cheap
networks mean computers will cost $500, not $5,000.” He dubbed the
new devices network computers, or NCs, as opposed to today’s per-
sonal computers. Network computers and similar devices, such as the
interactive video set-top box, contain almost no software, just a basic
input/output system, and download a complete operating system when
switched on. This whole process takes only seconds to complete ... In a
world full of cheap, almost disposable, network computers, users will
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be able to carry a smart card to allow access to the network. Because all
programs are downloaded from the network, and because everyone’s
personal data files and backups are stored on servers connected to the
system it will be possible to slide a card into any NC and instantly
begin work, as if the user were at home using their own machine.'®

As Ellison himself described it, “network computers will not replace
PCs, just as PCs didn’t replace mainframes. But network computers will
be the center of the world.”!3°

If something like Ellison’s vision becomes reality, the centre of the
world will be wherever the leaders of NT choose to build it. Wherever
that turns out to be, the end result is the same: the storage and manage-
ment of all information will take place far away from the user. In a
world where people have little or no control over the flow of their own
information, users will be completely dependent on information serv-
ice providers. Information service providers and information managers
will become the stewards of personal information and private commu-
nications. In such a world, it would seem only reasonable to expect that
the management of such information would be carried out in the best
interests of the users. Thus, in a fully networked world, the relation-
ships between information service providers and their users bear a much
greater resemblance to a fiduciary relationship than they do to a rela-
tionship at arm'’s length.

Conclusion

ISPs are our gatekeepers. More and more, we come to rely on ISPs, not
only to provide quality information services, but also to manage our
information. By controlling an asset that is characterized more and more
as the new currency of the so-called knowledge economy,'3' users depend
on ISPs to safeguard their personal information and private communi-
cations. This gives ISPs power over their users: power to control their
behaviour; power to alter their outcomes.

Currently, relationships between ISP and user are governed primarily
by the law of contract. Given the increasing extent to which users re-
pose trust and confidence in their ISPs, it is unclear whether the legal
duties owed by ISPs to their users are also subject to the equitable prin-
ciples governing the law of fiduciaries. It has been suggested here that
this possibility is an increasingly important consideration. While it would
be wrongheaded to conclude that ISPs are always fiduciaries — as if we
could somehow generalize about a motley collection of private order-
ings — it would be equally misguided to conclude that ISPs are never
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fiduciaries. The conclusion offered here is more modest than either of
these. It is simply that some ISP-user relationships display all of the con-
stituent elements of a fiduciary relationship.
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Notes

Yahoo!’s global audience is said to have grown to more than 145 million unique
users worldwide, including 14 million users in Japan. Yahoo!’s global registra-
tion base has grown to more than 125 million cumulative registrations for Ya-
hoo! member services. The company’s traffic increased to a record 625 million
page views per day on average during March 2000, online: Yahoo! <http://
docs.yahoo.com/docs/pr/1q00pr.html> (last modified: 5 April 2000); see also G.
Fontaine, “Internet Portals” online: idate <http://www.idate.fr/maj/multi/lpi/
Ipi.pdf> (last modified: 1 February 2000). This 1999 study revealed, inter alia,
that Yahoo! was, at that time, the second largest portal, AOL being the largest.
<http://www.internetwk.com/news0199/news012299-9.htm>.

See recently filed Aquacool_2000 v. Yahoo! Inc. at United States District Court
Central District of California (Plaintiff’s complaint at para. 6) [hereinafter
Aquacool_2000], online: Electronic Privacy Information Centre <http://www.
epic.org/anonymity/aquacool_complaint.pdf> (last modified: 20 May 2000).
Ibid. at para. 7.97.

In order to subscribe to Yahoo!, a user must provide, inter alia, his zip code,
gender, occupation, industry, and interests.

The US Supreme Court has firmly held that the First Amendment protects anony-
mous speech. See Mclntyre v. Ohio Elections Commission (1995), 514 U.S. 334.
Macromedia is a graphics design company that specializes in dynamic web con-
tent. Plug-ins are computer applications that enhance a base program. In this
case, the plug-in is used to enhance the user’s web browser to allow it to view
specialized content. See online: Macromedia <http://www.macromedia.com/>
(date accessed: 21 May 2000).

See “What's in Them Cookies? Web Site Is Finding Out.” Privacy Times (15 Febru-
ary 1999) at 1. online: Privacy Times <http://www.privacytimes.com>.

See online: DoubleClick <http://www.doubleclick.net> (date accessed: 21 May
2000).

Ibid.

Single quotation marks are used to indicate a qualified sense of the word volun-
tary. The architecture of the subscription routine in fact requires the disclosure of
the requested information. It is, in the truest sense, a contract of adhesion. The
failure to provide the relevant information will block the user’s access to the
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service portal. The only possible way that an individual could gain access to
Yahoo! services without providing the information sought is to fraudulently
enter false information into the Yahoo! system.

An IP address is the unique number assigned to an individual’s computer by
that user’s ISP. It allows other computers to communicate with that computer
directly, bypassing some of the delay of more tortuous routing. It can be set to
change each time the user logs on to the ISP or remain constant throughout the
user’s dealings with the ISP. See Matisse Enzer, “Glossary of Internet Terms” (1996
-2000), online: Matisse <http://www.matisse.net/files/glossary.html> (last modi-
fied: 4 May 2000); J.R. Levine and C. Baroudi, The Internet for Dummies (San
Mateo, Calif.: IDG Books, 1994).

Cryptography is the means by which messages may be hidden or disguised in
files such that they may not be accessed by the general public or may be con-
firmed as to have come from a particular source. “It works by mathematically
transforming a plaintext (or cleartext) message or file into a disguised ciphertext,
a process known as encryption. Decryption involves turning the ciphertext back
into plaintext.” See online: PC Guardian <http://www.pcguardian.com/software/
encryption_faq.htm> (last modified: 9 May 2000).

Of course, encryption would be pointless for those, like Aquacool_2000, who
wish to make pseudonymous public commentary. See e.g. G. Greenleaf and Roger
Clarke, “Privacy Implications of Digital Signatures” (IBC Conference on Digital
Signatures, Sydney, Australia, 12 March 1997), online: Privacy Implications of
Digital Signatures <http://www.anu.edu.au/people/Roger.Clarke/DV/DigSig.
html> (last modified: 10 March 1997). See also Pretty Good Privacy, online: PGP
Security <http://www.pgp.com/> (date accessed: 17 May 2000).

Aquacool_2001, supra note 2 at para. 26.

See online: Yahoo! Privacy Policy <http://docs.yahoo.com/info/privacy> (last
modified: 15 April 1994).

Ibid.

Ibid.

Ibid.

TRUSTe is an independent, nonprofit privacy initiative dedicated to building
users’ trust and confidence in the Internet and accelerating growth of the Internet
industry. TRUSTe has developed a third-party oversight “seal” program that alle-
viates users’ concerns about online privacy, while meeting the specific business
needs of each of its licensed Web sites. Were Yahoo! to breach its privacy com-
mitments, it would lose its certification. Thus far, it remains certified. See par-
ticular verification for Yahoo! online: Truste Validation Page <http://www.truste.
org/validate/361> (date accessed: 17 May 2000). See also online: Truste <http://
www.truste.org/> (last modified: 24 April 2000).

Aquacool_2001, supra note 2 at para. 23.

Geocities is a Web hosting company that purports to build communities of in-
terest. Their site is divided into various “neighbourhoods.” A user can choose
the location of his individualized site and communicate with like-minded oth-
ers in the neighbourhood. Geocities also maintains mailing lists known as “clubs.”
These forums, moderated by other Geocities members, exist to enhance the com-
munity feel of Geocities. Geocities is currently owned by Yahoo! and is located
online: Yahoo! Geocities <http://www.geocities.com> (last modified: 21 May
2000).
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“FTC Takes Action on Privacy Enforcement” McBride Baker & Coles: ITEC LAW
ALERT 8:5 (October 1998), online: ITEC Law Alert <http://www.mbc.com/
newsletters/Itec/newsin85.html> (last modified: 21 December 1999).
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For a more detailed account of this case, see D.M. McTigue, “Marginalizing Indi-
vidual Privacy on the Internet” (1999) 5 B.U. J. SCI. & TECH. L. 5 at para. 6-16.
See R. v. Weir (1998), 213 A.R. 285 (Q.B.), leave to appeal to Alta. C.A. granted
[1999] Alta. C.A 275.

Canadian Charter of Rights and Freedoms, s. 8, Part I of the Constitution Act, 1982,
being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.

Bill C-6, Personal Information and Electronic Documents Act, 2d Sess., 36th Parl.,
1999, (assented to 13 April 2000, R.S.C. 2000, c. 5) [hereinafter Bill C-6]. See
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C-6/C-6_4/C-6TOCE.html> (date accessed: 14 May 2000).
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ciation — Ontario Institute, Toronto, Ontario, 28 January 2000), online: Privacy
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htm> (last modified: 18 April 2000).

Of course, these categories are neither mutually exclusive nor jointly exhaustive.
See online: The Spark.com Purity Test <http://test.thespark.com/puritytest> (last
modified: 9 April 2000).
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17 May 2000).
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Economy” (1999) 574 PLI/Pat 221; US, National Conference of Commissioners
on Uniform State Laws, Uniform Computer Information Transactions Act (draft ap-
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Uniform Electronic Transactions Act (draft approved 30 July 1999) at 5.9 [hereinaf-
ter UETA], online: Uniform Law Commissioners <http://www.law.upenn.edu/
bll/ulc/uecicta/uetast84.htm> (last modified: 26 October 1999); Canada, Uni-
form Law Conference of Canada, Part 3: Uniform Electronic Commerce Act (draft
August 1999) at art. 20-23 [hereinafter UECA], online: Uniform Law Conference
of Canada <http://www.law.ualberta.ca/alri/ulc/current/euecafa.htm> (last modi-
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5
Law and Intimacy in the

Bureaucrat-Citizen Relationship
Lorne Sossin

Intimacy: The state of being personally intimate; closeness
of observation, knowledge or the like; an inward quality.

— The Compact Oxford English Dictionary!

At first blush, speaking of bureaucracy and intimacy in the same
sentence might appear odd. When bureaucrats and citizens come to-
gether, it is typically for institutional, formal, and legal reasons. The
focus is not on the personal interaction between these individuals, but
on the benefit, claim, burden, penalty, or entitlement at issue. These are
rarely ongoing relationships and sometimes may even be completely
anonymous (for example, where the citizen and bureaucrat can only
identify each other by a reference number on a form). Occasionally, the
bureaucrat-citizen relationship is mediated by third parties, including
social workers, doctors, lawyers, therapists, accountants, and guardians,
resulting in virtually no direct contact between a decision maker and
the party affected by the decision. This most impersonal of relation-
ships is reinforced by an administrative culture and legal infrastructure
that esteems objectivity and detachment, and a popular and political
culture that portrays bureaucrats as remote, indolent, uncaring, and often
adversarial. In short, not only would most observers conclude there is
no possibility of intimacy in the bureaucrat-citizen relationship, many
would likely conclude that even if such a relationship were possible, it
would be far from desirable.

In my view, the remoteness, alienation, and objectification that char-
acterize the present state of the bureaucrat-citizen relationship have
impoverished our democratic system, and more specifically, have un-
dermined the autonomy and human dignity both of bureaucrats and
those people whose life opportunities are contingent on the discretion
of bureaucrats. The current ideal of bureaucratic relationships reflects
the belief that bureaucrats must remain detached from the subjects of
their decision making and that citizens must not be dependent on the
good graces of a particular bureaucrat. The current ideal, in other words,
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denies an essential element of humanity in the administrative decision-
making process. My goal is to restore the personal dimension to adminis-
trative relationships, and in so doing, to reconceptualize this relationship
as one capable of engendering mutual respect and trust. The goal of this
new approach to bureaucratic relationships is to replace the current
model of detachment and dependency with a model of interdependence.
Interdependence implies the exchange of knowledge between two par-
ties that believe they need each other; intimacy implies not just the
exchange of information about one another, but the exchange of infor-
mation about being the other.

The bureaucrat-citizen relationship belies generalizations. It encom-
passes some of the most trivial interactions (for example, an anony-
mous conversation with a call centre operator or the act of a clerk
processing a form) to some of the most invasive interactions a person
will experience under the welfare state (for example, a caseworker in-
vestigating the sex life of a single mother on welfare, a doctor requiring
a mental health patient to take medication, or a tax official reviewing
an individual’s household expenditures). Part of the challenge and the
stimulus for further exploring this relationship is to construct a frame-
work capable of reflecting this diversity of the bureaucrat-citizen expe-
rience. While bureaucrat-citizen relationships vary significantly, all such
relationships are nonetheless distinct from other forms of service rela-
tionships (between, for example, consumers and retailers, or consult-
ants and clients). This is due, at least in part, to the public interest factor,
an unseen but always present third party in bureaucrat-citizen relation-
ships.2 An important facet of revitalizing public life is exposing the
bureaucrat-citizen relationship to greater public scrutiny and evaluat-
ing that relationship in terms of the extent to which it furthers or hin-
ders the public interest.

Traditionally, legal and political theorists have differentiated between
bureaucratic discretion on the one hand, and adjudication by adminis-
trative or judicial bodies on the other. Jerry Mashaw has characterized
the distinction in these terms: “Whereas administration seeks to imple-
ment chosen values, adjudication seeks to resolve conflict by choosing
the value(s) to be preferred.”® As Lon Fuller observed, adjudication on
the judicial model is a profoundly public institution with a vitally im-
portant social function, as it is through the process of adjudication that
reason is applied to the task of developing frameworks to order human
interaction and to articulate public norms.* Is there any analogous func-
tion performed by ordinary administrative decision making? Are
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bureaucrats who make ordinary administrative determinations and bu-
reaucrats (tribunal or board members, for example) who make adjudi-
cative determinations doing substantively different things? After all,
whether adjudicating a dispute or exercising a discretion, public offi-
cials must similarly determine how to apply public values to particular
facts and circumstances. From the standpoint of administrative law, the
difference is simply one of context. The procedures that an administra-
tive official must follow and the basis and standard on which that offi-
cial’s decisions may be reviewed by a judge all now turn on a contextual
appraisal of the training, expertise, independence, and statutory purpose
of the official and the power he is exercising. That a decision is adjudica-
tive or discretionary is simply one among many factors to consider in
developing a framework for guiding and regulating administrative action;
it is not the defining feature. Similarly, administrative law will apply dif-
ferently to decisions taken on the basis of statutory power than to deci-
sions taken on the basis of the common law or a Crown prerogative.

The similarities between the various kinds of bureaucratic decision
making arguably are more striking than the different contexts in which
that decision making takes place. All public officials must abide by the
rule of law, exercise authority according to specific statutory and com-
mon law mandates, and be able to justify their decision making as more
than personal whim. All public officials are accountable, at least re-
motely, to the public through ministerial responsibility. Finally, every
bureaucratic decision, whether it is a junior official making a recom-
mendation as to whether a licence should be granted or an administra-
tive board interpreting the Charter of Rights, represents both a political
act and a personal judgment.

Law and humanity are inseparable elements of the bureaucrat-citizen
relationship. These relationships may be coercive (for example, the pe-
nal bureaucracy), adversarial (for example, the tax collection bureauc-
racy), or intended to benefit a specific target group (for example, the
children’s aid bureaucracy). In many cases, the bureaucrat will have
considerably more power than the citizen (for example, the social wel-
fare bureaucracy); in some cases, this may be reversed (for example, a
regulatory agency such as the understaffed drug approval bureaucracy
in relation to the pharmaceutical industry). In every case, however, the
bureaucrat and citizen approach one another with both specific legal
constraints and a range of cultural, psychological, and social baggage.
No simple approach can capture such complex dynamics.

With this complexity in mind, I seek to provide a more robust ac-
count of the potential of trust that can and should be nurtured between
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bureaucrats and citizens, and to suggest that the result of these relation-
ships will be to enfranchise citizens, to offer bureaucrats greater profes-
sional and social fulfilment, and to enhance the quality and
accountability of the administrative state. Presently, the central barrier
to such relationships is the legal regime governing administrative deci-
sion making, particularly the set of legal rights, entitlements, guaran-
tees, and obligations that purport to protect individuals from arbitrary
or discriminatory state action and bureaucrats from harassment and
undue influence. While these legal constructs do not in fact eliminate
arbitrary and discriminatory public decision making, they do make it
nearly impossible for meaningful relationships to form between bureau-
crats and citizens. Such measures toss out the baby, as it were, but leave
the bath water intact.

The aim of my research is to articulate a legal regime capable of ensur-
ing impartial, fair, and reasonable decision making by public officials,
while also embracing relationships of intimacy between decision mak-
ers and those affected by their decisions. Those relationships take on
added importance in situations where the life opportunities of a citizen
may be contingent on a bureaucrat’s decision. This contingency (and,
sometimes, dependency) may be financial in nature (a welfare claim-
ant’s interaction with a caseworker), intellectual (a student’s interaction
with a teacher), emotional (law clinic staff with a client who has been
wronged) or physical (a patient’s interaction with hospital staff). In each
case, the benefits of intimacy, and the costs of its absence, are height-
ened. In my view, it is in such settings that an alternative legal regime
becomes both possible and necessary and has the potential to revitalize
public life under the welfare state in the twenty-first century.

This chapter is divided into three sections. In the first section, I dis-
cuss the obstacles that administrative law places in the path of con-
structing personal relationships between bureaucrats and citizens. In
the second section, I examine the potential to overcome law both in
the formulation of administrative reasons and in the exercise of admin-
istrative discretion. Finally, in the third section, I explore the prospect
and implications of developing personal relationships predicated on
interdependence between bureaucrats and citizens.

The Problem of Law

How can a bureaucrat express empathy, compassion, consideration, and
respect for a diverse range of individual claimants and yet remain im-
partial, fair, and reasonable in making his determinations? For many
observers, these are simply mutually irreconcilable goals. They would
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answer these questions by asserting that one should expect impartial-
ity, fairness, and reasonableness from public officials, and seek the sol-
ace of intimacy and understanding from friends, families, and kindred
spirits. Otherwise, how can one be sure that a bureaucrat who is kin-
dred to one citizen is not displaying a bias at the expense of another? In
the following section, I shall briefly discuss how each of the require-
ments of impartiality, fairness, and reasonableness have developed in
Canadian administrative law, and the extent to which each require-
ment impedes the bureaucrat from establishing and developing rela-
tionships of intimacy with citizens.

Impartiality

The legal boundaries of administrative decision making are intended to
preclude decisions being made on arbitrary, discriminatory, or improper
bases. One of the main ways in which administrative law protects against
such decisions is by allowing the parties to challenge a decision on the
grounds that the decision maker was biased. Concerns over impartiality
in administrative decision making may arise in two different ways. First,
there may be a concern that a particular decision maker or tribunal
member has an interest in a decision. Second, there may be a concern
that a group of decision makers, or an entire administrative body, has a
collective interest in a decision. In either case, a reasonable apprehen-
sion of bias may result.

The original common law principle of bias is that a judge should not
decide his own case. A reasonable apprehension of bias may arise where
a party or witness has a personal relationship with the decision maker.
Relationships may be of a family, professional, or business nature. An
administrative decision will be quashed by a court where the relation-
ship is such that a reasonable person might fear that the decision maker
would not approach the matter with an open mind.’ As a result, not
every “personal relationship” will result in a reasonable apprehension
of bias. A purely professional relationship between two individuals, for
example, may not rise to this standard if the decision makers are nor-
mally drawn from among the ranks of a particular profession. A pecuni-
ary interest by a decision maker in one of the parties, however, will
almost always raise the possibility of bias.® This is perhaps significant.
The court appears to display greater concern about a decision maker’s self-
interest than the decision maker’s interest in others’ success or failure.

In addition to relationships of “personal” interest, bias may also arise
where a decision maker may have an ideological or attitudinal relation-
ship to the matter being decided. While all decision makers will have
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opinions (whether expressed or not) about the subject matter of a deci-
sion, a lack of impartiality will result where those opinions are made
public in some fashion and would compromise the objectivity of the
decision maker (once again, in the eyes of the reasonable observer). For
example, in the case of a human rights tribunal member who had pub-
lished widely in the field of sex discrimination and was also a party to a
human rights complaint on a similar issue, the court held that a reason-
able apprehension of bias would result from having participated in similar
litigation, but would not result from having written on the subject mat-
ter in question, which is expected of an academic expert in the field.”
Thus, where public officials are expected to have strong opinions of a
general nature about a case (as opposed to strong opinions about the
case in particular), this will not amount to bias. Indeed, in certain cir-
cumstances, it may even be acceptable for the decision maker to have
expressed strong opinions about the particular case. In Re Paine and the
University of Toronto, the Ontario Court of Appeal held that it did not
constitute bias for a faculty member on a tenure committee to have
stated negative opinions about a tenure candidate.?

This approach underlies the reasoning in Newfoundland Telephone Co.
v. Newfoundland (Board of Commissioners of Public Utilities), in which the
Supreme Court held that where a utility commissioner was appointed
because of past expertise in consumer activism, the commissioner’s en-
dorsement of a consumer perspective in public statements made prior
to a hearing did not raise a reasonable apprehension of bias.” However,
the commissioner’s statements to the same effect during the hearing
were held to constitute bias. The difference was that prior to the hear-
ing, the commissioner could be presumed to retain an open mind to
the evidence presented, whereas the statements during the hearing dis-
closed a closed mind to that evidence.

A further concern for the impartiality of decision makers may result
from the conduct of the decision maker. Where a decision maker meets
privately with one party outside the presence of the other, a reasonable
apprehension of bias may result.’ Similarly, where, during the course
of a hearing, an antagonism is evident between the decision maker and
one of the parties, the perception of bias may follow.!! Context is im-
portant here as well. For example, a single inappropriate remark might
not constitute bias, but a series or pattern of remarks may well do so.

What emerges from the case law on bias in administrative decision
making is a complex spectrum of relationships between bureaucrats and
citizens. Because this standard is based on what a reasonable person
would conclude in the circumstances, it is also a shifting standard. Fifty
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years ago, the presence of a spouse on one side of a case would surely
have disqualified a decision maker on grounds of bias. Today, however,
where spouses routinely interact in professional circles, a conclusion of
bias would not necessarily follow.

Therefore, there is no legal impediment to strengthening or intensify-
ing the personal nature of relationships between bureaucrats and citi-
zens, so long as it does not compromise the ability of the bureaucrat to
make decisions with an open mind. An open mind does not mean a
blank mind, nor does impartiality require anonymity. Just as bureau-
crats now have won the right to speak out on political issues, they should
also have the freedom to speak openly to the citizens whose lives they
are affecting.!? Indeed, as I argue below, if one understands intimacy to
mean people sharing a deeper and fuller knowledge about one another,
it may well be that truly open-minded decisions only become possible
through intimate relationships between bureaucrats and citizens.

Fairness

Perhaps the most important dimension of the personal relationship
between administrative decision makers and those affected by their de-
cisions is the obligation on public officials to observe the rules of natu-
ral justice, now referred to as the duty to act fairly. The law relating to
procedural fairness has evolved rapidly in Canada in the past twenty
years. In 1979, the Supreme Court released its decision in Nicholson v.
Haldimand-Norfolk (Regional Municipality) Commissioners of Police.'3> With
sweeping strokes, the court swept aside the distinction between admin-
istrative, quasi-judicial, and judicial decision making that had animated
the scope of procedural fairness at common law until that point in time.
Rather than exclude most of administrative decision making from the
duty of fairness, the court saw that duty as a spectrum requiring varying
levels of fairness, which correspond to a variety of contextual factors.
Following Nicholson, it was no longer accurate to state that fairness did
not apply to certain categories of administrative decision making (for
example, an administrative as opposed to a judicial decision); rather,
the context of decision making would determine how much and what
kind of fairness might be appropriate to different decisions. This water-
shed in Canadian administrative law had significant implications for
the threshold of fairness and the content of fairness. Each dimension of
procedural fairness is discussed below.

The Threshold of Fairness
Not every governmental decision will engender an obligation of fairness.
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For example, arguably the most significant category of governmental
decision making is legislative in nature, which lies outside the scope of
fairness. As the Supreme Court observed in Inuit Tapirisat v. Canada (At-
torney General), purely ministerial discretion “on broad grounds of pub-
lic policy” may be exercised without the participation of affected parties.'
The Supreme Court has also held that fairness does not apply to deci-
sions that engage executive prerogatives or Parliamentary privileges (for
example, the decision of a minister to extradite a fugitive accused,' or
the decision by Cabinet to introduce legislation).!® The distinction be-
tween a decision subject to fairness and one not subject to fairness is
not always easy to draw. For example, a municipal council may exercise
both legislative and nonlegislative functions. A bylaw that applies to
the residents of the municipality generally will usually be characterized
as legislative, while a bylaw that applies to a single resident, or small
group of residents, will usually be characterized as nonlegislative.'”

While Nicholson established that administrative decisions will usually
be subject to some duty of fairness, albeit a minimal one in some cir-
cumstances, there still remains a range of nonlegislative decisions that
will not attract obligations of fairness. The Supreme Court has held that
fairness obligations will arise only where a person’s “rights, privileges or
interests” are engaged.'® This limitation will exclude trivial or inconse-
quential administrative decisions from the reach of fairness. It may also
restrict the application of fairness to preliminary decisions,!® unless the
preliminary decision is given final effect through a process where rec-
ommendations are rubber stamped by a decision maker.*’In other words,
an investigation that will only result in a decision to prosecute may not
give rise to a significant duty of fairness.

Finally, because the duty of fairness is a variable and contextual duty,
it may be limited or excluded by a range of exigent circumstances. To
take just one example, a prisoner may be entitled to fairness before a
disciplinary penalty is imposed, but these procedural safeguards may be
disregarded in emergencies such as a riot.?! Similarly, unlawful labour
disputes may have to be resolved quickly without permitting a full hear-
ing.? The threshold of fairness thus is something of a patchwork quilt
of exclusions and exceptions.

Fairness in some sense may be seen as a precondition of intimacy. As
I have suggested above, an intimate relationship is one where the par-
ties have knowledge about one another. Under this common law stand-
ard of fairness, a decision maker’s duty to provide certain kinds of
knowledge (for example, disclosure of an individual’s case) and a citi-
zen’s right to put certain kinds of knowledge before the decision maker
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(for example, the right to make oral submissions) will depend on a duty
of fairness arising in the circumstances. Where that duty does arise, and
where, consequently, intimacy is a possibility, administrative law fur-
ther constrains the content of fairness (i.e., the substance and form of
information that may pass between bureaucrats and those affected by
their decisions), which in turn shapes the nature of any intimate rela-
tionship that might emerge.

The Content of Fairness

The content of the duty of fairness at common law is an elaboration of
the well-known maxim, audi alteram partem, which provides affected
parties to a decision the right to be heard. From the right to be heard,
courts inferred a range of other specific procedural entitlements. For
example, the right to be heard implied the right to notice that a deci-
sion was being made, which could adversely affect a party; the right to
know the case against them, including the right to disclosure of, and
cross-examination on, any evidence supporting that case; and finally
the right to an oral hearing before an impartial decision maker. Together,
these procedural entitlements became known as the rules of natural
justice, and more recently, they have been characterized as the duty of
fairness. The content of fairness is not static, but rather is flexible and
variable. In one set of circumstances, fairness may require an oral hear-
ing; in another set of circumstances, a written hearing may suffice; while
a third set of circumstances may require no hearing of any kind. The
duty of fairness is variable in another important sense. Like all rights
derived from the common law, the duty of fairness can be altered or
negated by statute.?

In determining the duty of fairness owed in particular circumstances,
courts must balance policy considerations such as cost, volume, com-
plexity, importance, and efficiency on the one hand, with the nature and
gravity of the rights of the parties affected, and the public interest in a just
administrative system. Administrative law, perhaps more so than other
areas of adjudication, does not create rules and doctrines so much as
establish frameworks to guide the exercise of judicial discretion.

The Supreme Court most recently addressed the duty of fairness in
Baker v. Canada (Minister of Citizenship and Immigration), a case discussed
in greater detail below.?* In Baker, L'Heureux-Dubé J., writing for a unani-
mous court on this issue, identified certain factors that a court should
consider in determining the duty of fairness owed in the circumstances
of a case: “I emphasize that underlying all these factors is the notion
that the purpose of the participatory rights contained within the duty
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of procedural fairness is to ensure that administrative decisions are made
using a fair and open procedure, appropriate to the decision being made
and its statutory, institutional, and social context, with an opportunity
for those affected by the decision to put forward their views and evi-
dence fully and have them considered by the decision-maker.”? Sub-
sequently, she elaborated: “The values underlying the duty of procedural
fairness relate to the principle that the individual or individuals affected
should have the opportunity to present their case fully and fairly, and
have decisions affecting their rights, interests, or privileges made using
a fair, impartial, and open process, appropriate to the statutory, institu-
tional, and social context of the decision.”?¢

Four central factors were identified in Baker as providing a framework
for the determination of what degree of procedural fairness is appropri-
ate to a case: the nature of the decision; the nature of the statutory
scheme; the importance of the decision to the affected person; and the
choice of procedure made by the decision maker.

Fairness and intimacy should be complementary features of an ad-
ministrative system (indeed, a relationship of intimacy between bureau-
crats and citizens cannot arise without the guarantee of fairness).
However, the duty of fairness that has developed thus far, contingent as
it is on statutory interpretation and judicial review, serves to under-
mine the possibility of relationships of intimacy emerging between bu-
reaucrats and citizens. This is because the procedural entitlements that
comprise the duty of fairness are predicated on bureaucrats and citizens
approaching each other as adversaries. Indeed, the rules of natural jus-
tice trace their common law roots to Cooper v. Wandsworth Board of
Works,?” a nineteenth-century English case that stood for the proposi-
tion that notice was required before a municipality could demolish a
recently constructed building for failing to obtain the equivalent of a
building permit from the municipality. Initially, in the wake of Cooper,
the rules of natural justice were recognized only when the state threat-
ened the property rights of individuals. While Nicholson expanded the
scope of fairness, and Baker may well have enlarged its content, the
adversarial premise of fairness remains. The procedural entitlements that
the duty of fairness guarantees (notice, disclosure, etc.) are intended as
analogous to the procedural protections of a criminal court. Given the
vast tentacles of the welfare state, however, many if not most of which
are benefit conferring, we should question whether this adversarial
premise still makes sense.

To this day, the key question in an analysis of fairness remains: how
much procedural fairness needs to be provided in order to render an
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adverse decision legitimate? From a legal perspective, therefore, fairness
arises in the negative. The Charter of Rights and Freedoms, which adds a
constitutional dimension to the duty of fairness, illustrates this explic-
itly. Section 7 states that everyone has the right to life, liberty, and secu-
rity of the person and is not to be deprived of those rights except in
accordance with the “principles of fundamental justice” (a term that
entrenches a constitutional version of the duty of fairness). Fairness, in
this context, arises as an entitlement only when a fundamental right is
being taken away. As long as fairness is seen as a means of justifying
adverse findings, relationships of mutual trust and recognition between
bureaucrats and citizens are unlikely to emerge.

Reasonableness

While fairness may be a double-edged sword for the relationship be-
tween bureaucrats and citizens, the requirement of reasonableness seems
more straightforwardly beneficial. Clearly, no meaningful relationship
can result from arbitrary, discriminatory, or unreasonable applications
of statutory authority. However, reasonableness arises in the adminis-
trative process in a particular legal setting, that of judicial review of
administrative action.

Judicial review of the substance of administrative discretion tradition-
ally has involved an analysis of whether the exercise of discretion has
exceeded the scope of the decision maker’s statutory authority. Such a
finding could be made on a variety of grounds, including that the dis-
cretion was exercised for improper purposes, that the exercise of discre-
tion was based on irrelevant factors or ignored relevant factors, and
that the exercise of discretion was arbitrary or undertaken in bad faith.
In such cases, the decision is said to be ultra vires the jurisdiction of the
decision maker. I’Heureux-Dubé ]J., writing for the court in Baker, re-
viewed this approach in the following terms:

Administrative law has traditionally approached the review of decisions
classified as discretionary separately from those seen as involving the
interpretation of rules of law. The rule has been that decisions classified
as discretionary may only be reviewed on limited grounds such as the
bad faith of decision-makers, the exercise of discretion for an improper
purpose, and the use of irrelevant considerations: see, for example, Maple
Lodge Farms Ltd. v. Government of Canada, [1982] 2 S.C.R. 2, at pp. 7-§;
Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231. A gen-
eral doctrine of “unreasonableness” has also sometimes been applied
to discretionary decisions: Associated Provincial Picture Houses, Ltd. v.
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Wednesbury Corporation, [1948] 1 K.B. 223 (C.A.). In my opinion, these
doctrines incorporate two central ideas — that discretionary decisions,
like all other administrative decisions, must be made within the bounds
of the jurisdiction conferred by the statute, but that considerable defer-
ence will be given to decision-makers by courts in reviewing the exer-
cise of that discretion and determining the scope of the decision-maker’s
jurisdiction ... However, discretion must still be exercised in a manner
that is within a reasonable interpretation of the margin of manouevre
contemplated by the legislature, in accordance with the principles of
the rule of law (Roncarelli v. Duplessis, [1959] S.C.R. 121), in line with
general principles of administrative law governing the exercise of dis-
cretion, and consistent with the Canadian Charter of Rights and Freedoms
(Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038).%8

The effect of this holding in Baker is to expand the scope of judicial
review over discretionary decision making. Courts are now to consider
in broad terms whether an exercise of discretion meets the minimum
threshold of reasonableness. ’'Heureux-Dubé J. also challenged the dis-
tinction between discretionary decisions and nondiscretionary ones,
observing:

It is, however, inaccurate to speak of a rigid dichotomy of “discretion-
ary” or “non-discretionary” decisions. Most administrative decisions
involve the exercise of implicit discretion in relation to many aspects
of decision making. To give just one example, decision-makers may
have considerable discretion as to the remedies they order. In addition,
there is no easy distinction to be made between interpretation and the
exercise of discretion; interpreting legal rules involves considerable dis-
cretion to clarify, fill in legislative gaps, and make choices among vari-
ous options. As stated by Brown and Evans, supra, at p. 14-47:

The degree of discretion in a grant of power can range from one
where the decision-maker is constrained only by the purposes and
objects of the legislation, to one where it is so specific that there is
almost no discretion involved. In between, of course, there may be
any number of limitations placed on the decision-maker’s freedom
of choice, sometimes referred to as “structured” discretion.?

In her view, the scope of judicial review over all administrative deci-
sions should be analyzed within the “pragmatic and functional” approach,
which recognizes that standards of review fall along a spectrum, with
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certain decisions being entitled to more deference, and others entitled to
less. Three standards of review that have been recognized by the Supreme
Court are patent unreasonableness, reasonableness, and correctness.*

Reasonableness in this context is not used to determine whether an
exercise of discretion was well reasoned in any sense accessible by the
affected parties; rather, it is a standard exclusively used to determine
when judges should intervene in the administrative process. The focus
of this determination is not whether a decision was appropriate or de-
sirable, but rather whether a decision maker’s interpretation and appli-
cation of his statutory authority was logical. In other words, the more
vague the statutory power, the wider the ambit of reasonable interpre-
tation will be. This is a subtle but key distinction. To the person af-
fected, the question is whether the decision can be justified normatively
on the grounds of fairness, consistency, and coherence. The law im-
poses no obligation on administrative decision makers to persuade af-
fected parties that their determinations were reasonable — and this is
precisely the problem. As in the case of fairness and impartiality, ad-
ministrative action is designed to satisfy a standard of reasonableness
imposed upstream (the judiciary) rather than to satisfy the concerns for
reasonableness downstream (the citizenry).

Administrative law takes the values fundamental to an effective and
just system of administrative decision making — namely, that decisions
be rendered fairly, impartially, and reasonably — and turns them on their
head into technical, legal standards. For bureaucrats, the minutiae of
compliance takes the place of genuine concern for the appropriateness
of the decision and the consequences it might have for the lives of
those affected. It is perhaps an irony that attaining fair, impartial, and
reasonable decisions requires first overcoming the legal regime created
precisely to entrench such standards as requirements of lawful bureau-
cratic decision making.

Overcoming Law

Relationships of intimacy emerge from knowledge about each other’s
life experience and are deepened through mutual trust, mutual recogni-
tion, and mutual interest. Intimacy of the kind I describe in this paper
is not necessarily new to bureaucracy. Personal relationships have been
the glue that has held together bureaucratic power for centuries and
that still animates the practice of public administration throughout most
of the globe; seeking out a government service may mean seeking out a
family member, coreligionist, friend, or member of the same political
party. Bureaucracies function in such settings as large and complex
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social networks intimately connected with the communities around
them. And this, of course, was (and in many places still is) the problem.
Patron-client networks, nepotism, and patronage are all familiar off-
shoots of systems of public administration built upon the foundation
of personal relationships. Formal and centralized administrative man-
agement, hierarchical division of labour, dense legal procedures,
meritocratic exams and evaluations, and the attempt to disentangle
politics from administration, all were designed to remove personal rela-
tionships from bureaucracy and thereby render bureaucrat-citizen rela-
tionships equitable, efficient, and rational.

Knowledge has always meant power in bureaucracy. We often think
of this knowledge in technical and rational-legal terms (e.g., knowledge
of systems, knowledge of data, knowledge of rules, etc.) Traditionally,
however, knowledge of people was as powerful a bureaucratic tool as
any technological prowess. Just as Weber’s “iron cage” of rational-legal
administration held the danger of alienation and objectification of citi-
zens, so personal relationships hold the danger of capricious and cor-
rupt decision making. How can personal relationships be nurtured in
the bureaucrat-citizen setting without sacrificing the impartiality, fair-
ness, and reasonableness of administrative decision making? Put in
slightly different terms, can impartiality, fairness, and reasonableness
be assured without resorting to legal formalism, emotional detachment,
and the threat of judicial review? These questions are addressed below
through an analysis of reasons and discretion in the administrative
decision-making process.

Administrative Reasons
There is a paradox to the form and function of reasons in administra-
tive decision making. While decision making presupposes that an offi-
cial will have to make some subjective determination, he can only justify
that determination on objective terms. So, for example, an official who
accepts a licence application that is late out of empathy for the appli-
cant must find some regulation or rule that allows the receipt of late
applications. In this way, hundreds of times each day, officials use rules,
statutory provisions, policy statements, and other instruments that are
intended to guide and constrain discretion to mask more human (and
sometimes more humane) motivations. Of course, this means that many
decisions are motivated by human frailties as well (e.g., discrimination,
spite, laziness, and selfishness to just scratch the surface).

Rules, regulations, and surveillance are necessary because we simply
cannot trust that a bureaucrat’s common sense and good nature will
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prevail, and because those subject to bureaucratic decision making de-
serve to know, in advance, the standards by which that decision will be
made. This would be the end of the story if rules, regulations, and sur-
veillance actually produced equitable and predictable standards. How-
ever, as alluded to above, what this legal regime actually gives rise to is
artifice and deception; that is, making a decision for a complex set of
reasons, but revealing only those motivations that are legally sanctioned.
What would happen if we encouraged public officials to freely disclose
the true range of motivations underlying their decision making? And
what would happen if that encouragement came from those affected by
the decision, rather than from the threat, and occasional enforcement,
from the judiciary?

Presumably, if revealed, these motivations would look both complex
and familiar. Bureaucrats, for the most part, reflect the communities
over which they exercise authority; that is, they generally display the
same attitudes about public and personal issues and share the same
values as the communities from which they are drawn.3! While they
may appear more middle class and middle aged than the population at
large, the striking revelation about bureaucrats is that they are not them,
after all, but us. It should also be emphasized that bureaucrats them-
selves are citizens who must deal with bureaucrats in a variety of set-
tings unrelated to their work. A lawyer with the policy branch of a
government ministry, for example, must still wait in line for a driver’s
licence, negotiate with the local school board for special needs services
for his daughter and file his taxes. Because of this, providing a discur-
sive (if not physical) space where the multidimensional reasoning be-
hind decisions could be revealed might resonate with both decision
makers and those affected by their decisions. Adversely affected people
may be more inclined to view such decisions as reasonable than if they
were referred to an unassailable interpretation of an arcane statutory
provision. For the moment, however, this space does not exist. Put
simply, while intimacy begins with honesty, law, by contrast, begins
with a fiction. The legal requirement to provide reasons for adminis-
trative decision making reflects this divide, and has taken on new promi-
nence in Canada following the aforementioned Baker decision.3?

In Baker, a Jamaican woman with Canadian-born dependent chil-
dren was ordered deported on the basis of being an overstayer (some-
one who stays beyond the terms of a visa) under the terms of the Immigration
Act.® She applied for an exemption from the provisions of the Immigra-
tion Act, based on humanitarian and compassionate considerations. Her
application was denied. The reasons given for denying her application
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took the form of informal notes jotted down by a junior immigration
officer. The notes recommended that the application be denied and
were passed on to the senior immigration officer with carriage of the
application. These notes emphasized Mavis Baker’s paranoid schizo-
phrenic condition, her dependence on welfare, and her potential for
violence. The form and style of the notes are as revealing as their con-
tents; they were reproduced in the Supreme Court judgment as
follows:

PC is unemployed — on Welfare. No income shown — no assets. Has four
Cdn.-born children-four other children in Jamaica - HAS A TOTAL OF
EIGHT CHILDREN

Says only two children are in her “direct custody.” (No info on who
has ghe [sic] other two).There is nothing for her in Jamaica — hasn’t
been there in a long time — no longer close to her children there — no
jobs there — she has no skills other than as a domestic — children would
suffer — can’t take them with her and can’t leave them with anyone
here. Says has suffered from a mental disorder since ‘81 — is now an
outpatient and is improving. If sent back will have a relapse. Letter
from Children’s Aid - they say PC has been diagnosed as a paranoid
schizophrenic. — children would suffer if returned —Letter of Aug. ‘93
from psychiatrist from Ont. Govm’t.Says PC had post-partum psycho-
sis and had a brief episode of psychosis in Jam. when was 25 yrs. old. Is
now an out-patient and is doing relatively well — deportation would be
an extremely stressful experience.

Lawyer says PS [sic] is sole caregiver and single parent of two Cdn
born children. Pc’s mental condition would suffer a setback if she is
deported etc.

This case is a catastrophy [sic]. It is also an indictment of our “sys-
tem” that the client came as a visitor in Aug. ‘81, was not ordered de-
ported until Dec. ‘92 and in APRIL '94 IS STILL HERE!

The PC is a paranoid schizophrenic and on welfare. She has no quali-
fications other than as a domestic. She has FOUR CHILDREN IN JA-
MAICA AND ANOTHER FOUR BORN HERE. She will, of course, be a
tremendous strain on our social welfare systems for (probably) the rest
of her life. There are no H&C factors other than her FOUR
CANADIAN-BORN CHILDREN. Do we let her stay because of that? I am
of the opinion that Canada can no longer afford this kind of generos-
ity. However, because of the circumstances involved, there is a poten-
tial for adverse publicity. I recommend refusal but you may wish to
clear this with someone at Region.
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There is also a potential for violence — see charge of “assault with a
weapon.” [Capitalization in original] **

When the application was denied, counsel for Baker asked that rea-
sons be provided. No formal reasons were written but the notes were
provided to Baker in response to the request. The Supreme Court quashed
this decision, both on the basis that the immigration officer had failed
to consider the best interests of the children and that rendered the deci-
sion unreasonable (based on the reasonableness standard discussed
above), and that the stereotypes indicated in the reasons of the officer
demonstrated bias (based on the duty of fairness discussed above). On
the issue of reasons, L'Heureux-Dubé ]., for a unanimous court, held
that the duty of fairness did arise in the circumstances of Baker’s case:

In my opinion, it is now appropriate to recognize that, in certain cir-
cumstances, the duty of procedural fairness will require the provision
of a written explanation for a decision. The strong arguments demon-
strating the advantages of written reasons suggest that, in cases such as
this where the decision has important significance for the individual,
when there is a statutory right of appeal, or in other circumstances,
some form of reasons should be required. This requirement has been
developing in the common law elsewhere. The circumstances of the
case at bar, in my opinion, constitute one of the situations where rea-
sons are necessary. The profound importance of an H & C decision to
those affected ... militates in favour of a requirement that reasons be
provided. It would be unfair for a person subject to a decision such as
this one which is so critical to their future not to be told why the result
was reached.®

Having established that the immigration officer was under a duty to
provide written reasons in this case, in part due to the gravity of the
decision at issue, L'Heureux-Dubé J. next concluded that the duty to
provide written reasons was satisfied by the informal notes taken by an
immigration officer, which had been provided to Baker’s counsel fol-
lowing the denial of her request. What is remarkable about the reasons
provided in the Baker case is both the casual assumption that women
who have children and mental health problems and are poor are not
wanted in Canada, and the frankness and candour of the junior offic-
er's communication of these assumptions.

As distasteful as they will no doubt appear to many, these notes reveal
a rare glimpse into the real world of administrative decision making. I
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do not mean to suggest that the real world is filled with biased and
discriminatory decision makers (although the reasoning in Baker is likely
more common than most of us would want to believe, at least in the
immigration and refugee sector), but rather that discretion is often ex-
ercised on the basis of assumptions, value judgments, first impressions,
and broader personal and ideological agendas that are rarely if ever dis-
closed. The immigration officer’s notes move seamlessly and conversa-
tionally from descriptions of Baker’s narrative, to commentary on
Canadian immigration policy, to concern over media coverage of the
case, to observations regarding internal bureau politics, to an assess-
ment of the extrinsic evidence. The notes contain typos, mixed-up gram-
mar, excessive capitalization for emphasis, and an oddly personal interest
in Baker (especially given that Baker was never granted a hearing and so
the notes are based on Baker’s written file). At one juncture, the officer
writes, “There’s nothing for her in Jamaica — hasn’t been there in a long
time — no longer close to her children there — no jobs there - she has no
skills other than as a domestic — children would suffer — can’t take them
with her and can’t leave them with anyone here.” Why was the deci-
sion maker in the Baker case so open about his real motivations? The
answer is simple. He never expected his notes to see the light of day.
They were written for internal circulation and specifically to serve as a
recommendation for the more senior immigration officer whose duty it
was to render a final decision in the case. From the fact that the senior
officer simply passed along the notes with no other comments, we may
infer (and the court certainly did) that the senior officer endorsed the
reasoning and the result recommended by the junior officer.

Given the result in Baker (i.e., the quashing of the decision and the
remitting of the application back to a different immigration officer for a
redetermination consistent with the reasons of the Supreme Court), we
are unlikely to see such candour in administrative reasons in the future.
Indeed, Baker may well serve as an incentive to give as few and as un-
specific reasons as permitted by law. Here again, we must overcome the
paradigm of legal compliance in order to view reasons in a broader and
potentially transformative light.

Reasons may be internal or external (or, perhaps more accurately, in-
terior or exterior) — in each setting, they serve a somewhat different
purpose. Reasons provided to an applicant, and/or made available to
the public, serve the purpose of accountability for administrative deci-
sion making, and serve to educate the public more generally about the
legal and administrative standards underlying the decision. Internal
reasons may serve to clarify the policy concerns underlying decisions
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and allow internal coherence without sacrificing confidentiality in sen-
sitive areas of government action. The dilemma, as Baker illustrates, is
that the most useful reasons are often the internal ones.

If it were possible for decision makers to discuss their internal reasons
on a “without prejudice” basis (in other words, in a fashion that could
not be used to prejudice either party in a future legal hearing), insights
into the reasoning of bureaucrats might be commonplace. Better insights
into the reasoning of citizens might emerge as well if parties were simi-
larly invited to reveal their motivations for seeking public benefits or
avoiding public burdens. Opening such discursive spaces for the free
exchange of information about administrative decision making is of
course fraught with danger. Ensuring that such exchanges are immune
to legal consequences probably would require rewriting the Constitu-
tion.*®In this highly legalized climate of administrative decision mak-
ing, reasons will likely be circumscribed and partial. This is not to suggest
there is no room for improvement.

The central flaw of the duty to provide reasons as it now is articulated
is that it provides no standard on which to assess whether reasons are
good or bad. As long as some indication is provided that discloses to the
affected party the basis of the result in the circumstances of the case,
the legal standard is met. On a standard of intimacy, by contrast, fuller,
clearer, more comprehensive, more personal, and more genuine rea-
sons will be preferable to the alternatives.

Reconceiving reasons as a measure of intimacy may not displace the
influence of judicial review, or the Weberian, rational-legal model of
public administration, but it would begin to illuminate the gap between
the stated and unstated justifications for decision making. Rather than
measure reasons against the standard of legal sufficiency alone, we might
also measure reasons against the standard of meaningfulness, truth, and
honesty. Injecting intimacy into the debate surrounding administrative
decision making not only leads to different standards for measuring
outcomes, it also leads to different ways of understanding what goes
into these determinations.

Administrative Discretion

Discretion arises whenever bureaucrats have a choice as to how to exer-
cise their authority. Construed broadly, virtually every administrative
act contains some measure of discretion, especially when bureaucrats
interact with citizens. Construed more narrowly, discretion is a discrete
legal category comprised of statutory grants of power that contemplate
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an administrative determination. Consider the statutory power at issue
in the Baker case.

The junior immigration officer who penned the notes was making a
recommendation as to how to apply s. 114(2) of the Immigration Act,
which provides that “the Governor in Council may, by regulation, au-
thorize the Minister to exempt any person from any regulation made
under subsection (1) or otherwise facilitate the admission of any person
where the Minister is satisfied that the person should be exempted from
that regulation or that the person’s admission should be facilitated ow-
ing to the existence of compassionate or humanitarian considerations.”
This leaves immigration officers with a dauntingly broad discretionary
power. With a view to guiding the exercise of this discretion, the minis-
try provided decision makers with guidelines as part of an Immigration
Manual. The court characterized these guidelines as “instructions to
immigration officers about how to exercise the discretion delegated to
them.” The guidelines were also available to the public.

In reviewing the exercise of discretion in Baker, the court considered a
number of these guidelines.?” Guideline 9.05, for example, directs officers
to carefully consider all aspects of the case, using their best judgment and
asking themselves what a reasonable person would do in such a situation.
It also states that although officers are not expected to delve into areas
that are not presented during examination or interviews, they should at-
tempt to clarify possible humanitarian grounds and public policy consid-
erations even if these are not well articulated. According to the court, the
guidelines also set out two bases upon which the discretion conferred by
s. 114(2) and the regulations should be exercised: public policy considera-
tions and humanitarian and compassionate grounds. Public policy rea-
sons include marriage to a Canadian resident; the fact that the person has
lived in Canada, has become established, and has become an “illegal de
facto resident”; and the fact that the person may be a long-term holder of
employment authorization or has worked as a foreign domestic. Humani-
tarian and compassionate grounds include whether unusual, undeserved,
or disproportionate hardship would be caused to the person seeking con-
sideration if he had to leave Canada.

Based on these guidelines (and her interpretation of the statute),
L'Heureux-Dubé ]J. concluded that the immigration officer was under
an obligation to exercise his discretion “in a humanitarian and compas-
sionate manner” (emphasis added). This, of course, is quite a different
standard than an objective determination of whether humanitarian and
compassionate grounds exist to justify an exemption (which the plain
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meaning of s. 114(2) of the Immigration Act would seem to imply). By
this subtle change in syntax, the Supreme Court appeared to transform
a legal discretion into a purposive one. How can we know if a bureau-
crat acts in a compassionate or humanitarian manner towards an appli-
cant? Surely, to obtain this knowledge, we would need to know
something inward about the bureaucrat and something inward about
the applicant — purposive discretion, in other words, makes relation-
ships of intimacy between bureaucrats and those affected by their deci-
sions not only possible, but necessary.

Purposive discretion also clarifies the distinction between impartial-
ity and advocacy to be clarified in the bureaucrat-citizen relationship. It
strikes many as an oxymoron to speak of bureaucrat advocates, and yet
our legal and administrative system is already replete with such figures.
Just to take a sampling of Ontario’s civil service, officials of the provin-
cial Public Guardian and Trustee; the Children’s Lawyer; the Family
Responsibility Office; the mental health, consumer protector, and chil-
dren’s aid bureaucracies; and legal clinic lawyers all have in common a
mandate to consider the best interests of vulnerable citizens. These offi-
cials are not just told what they have the power to do, but also, impor-
tantly, why they have the power to do it. For example, child welfare
officers are not just empowered to remove children from their parents,
but are empowered to take such action where the child is endangered.
This presupposes that these officials know something about the chil-
dren (and the parents, for that matter). Moreover, given the inherently
subjective nature of decision making when the best interests of vulner-
able citizens are at stake, why shouldn’t purposive discretion also pre-
suppose that the parties know something about the decision maker and
the decision-making process?

While interpretive guidelines and commentaries are useful for gain-
ing insight into the collective reasoning of a bureaucratic department,
branch, or agency, this is no substitute, as the Baker case illustrates, for
gaining insight into the individual reasoning of the bureaucrat render-
ing the decision in a particular case. In the immigration setting, we saw
the use of interpretive guidelines to inform the discretion of particular
officers. Providing bureaucrats with purposive mandates should also lead
to institutional incentives (as opposed to legal requirements) to explain
how specific decisions further that mandate. The act of exercising dis-
cretion, in that sense, should be seen as a medium of communication
between the bureaucrat and the citizen.3

Discretion should be seen as a medium of communication. This com-
munication begins with the legislature translating the public interest into
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a specific statutory power. Through the statute delineating the parameters
of discretion, the public interest remains an important but silent presence
in the discursive relationship between bureaucrats and citizens. That dis-
cursive relationship typically begins with the citizen providing informa-
tion to the bureaucrat in order to access some service or benefit, or avoid
some penalty or burden. Whether this is culled from social insurance or
tax records, or set down on forms or communicated orally, administrative
discretion can only be exercised with the benefit of knowledge about the
people who will be affected. This knowledge, however, is necessarily par-
tial. Certain information is deemed relevant and other information irrel-
evant. Whether you have a spouse is relevant to tax officials, but not
whether you are a roommate in a casual relationship. By contrast, whether
you are in a casual relationship may be deemed relevant by social welfare
officials. Citizens may manipulate information about themselves to sat-
isty certain eligibility criteria. For example, a refugee claimant who is told
that victims of political persecution may be granted refugee status, but
that victims of economic deprivation will not, might reinterpret a narra-
tive of hardship to emphasize its political roots and downplay its eco-
nomic roots. In this way, the nature and scope of the statutory power can
shape (and distort) how affected parties communicate with bureaucrats.
In such cases, the information withheld is usually as revealing as the in-
formation proffered.

Information about a citizen is the basis on which bureaucrats render
discretionary judgments. It is not, however, the only basis. Knowledge
of how similar cases have been decided in the past, knowledge of the
government’s policy agenda, concerns over volume, equity, and effi-
ciency, directives from supervisors, and the administrative culture of
the decision-making unit will all factor into how discretion is exercised.
Finally, personality, personal values, and beliefs will often have a role in
decision making. Thus, after digesting all this information, the immi-
gration officer in Baker viewed the fact of the applicant’s children as a
reason to deny her application. The court, however, held that the fact
of the children’s interests in this case should have been viewed as a
reason to grant her application. Would either the immigration official
or the Supreme Court justices have viewed the decision differently if
asked to put themselves in Baker’s shoes, or if Baker were permitted to
more fully understand their own perspectives?

By making a judgment about how best to exercise statutory power in
light of all of the available information and in the circumstances of the
case, the bureaucrat communicates something meaningful about him-
self. The more the bureaucrat is asked to explain, justify, and elaborate

141



142 Lorne Sossin

that decision, the more the personal judgments inherent in this discur-
sive relationship are exposed. As in all personal relationships, with ex-
posure comes a measure of vulnerability. As the bureaucrat’s values,
assumptions, interests, and beliefs are subject to scrutiny, the citizen
gains some degree of power over the decision maker. The decision itself
becomes more a joint venture between the citizen and the bureaucrat,
in which each has a stake and neither has complete ownership. This
intertwining of discretion with interior as well as exterior forms of reason-
ing makes intimacy possible. A model of intimacy for the bureaucrat-
citizen relationship thus may be seen as the convergence of vulnerability,
knowledge, trust, and power in the decision-making process. Further,
through ongoing public scrutiny of this relationship (as opposed to epi-
sodic judicial review of administrative decision making), legislators and
administrative managers can better tailor discretion to accomplish par-
ticular public goals and purposes in specific decision-making contexts.
However, is the model of intimacy suitable to every administrative set-
ting? Is it applicable to each setting in the same way? It is to addressing
these questions, and exploring the scope and implications of intimacy
for the bureaucrat-citizen relationship, that I now turn.

In Search of Intimacy in the Bureaucrat-Citizen Relationship

As I have sketched above, the model of intimacy is not intended to
undermine impartiality, fairness, and reasonableness in administrative
decision making, but rather to enhance interdependence and engage-
ment in the bureaucrat-citizen relationship. In order to nurture inti-
macy, it is first necessary to reconceive the bureaucrat-citizen relationship
as one of mutual interest. Frameworks of legality that result in frag-
menting the bureaucrat-citizen relationship must be supplanted with
administrative spaces that allow both citizens and bureaucrats to see
and recognize each other as real and whole individuals. Only then may
“disenchantment” with the state (on the part of both bureaucrats and
citizens) give way to engagement.*

Towards a Legal Theory of Intimacy

As discussed above, power flows from knowledge in bureaucratic set-
tings. In the present system, virtually all knowledge flows from citizens
to bureaucrats. Knowledge of citizens about the bureaucratic system, or
about the bureaucrats themselves, is deemed either confidential or irrel-
evant. And, it is true, if a bureaucrat exercises no subjective role or judg-
ment in the exercise of a statutory power, such knowledge would not
serve a useful function. However, whenever bureaucrats and citizens
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interact in the context of administrative decision making, a subjective
element is inexorably injected into the process. Rather than pretend
this is not so, and construct an administrative system on this legal fic-
tion, we should recognize the reality of the bureaucrat-citizen relation-
ship and develop incentives and structures to nurture it. To the extent
that citizens are provided with knowledge about bureaucrats, how they
decide and how they understand their authority, the power imbalance
that characterizes many bureaucrat-citizen relationships may be amel-
iorated (although rarely, if ever, eliminated). Armed with this knowl-
edge, citizens, especially vulnerable citizens (and their advocates) may
achieve a greater level of accountability over decision makers, while
also establishing meaningful connections to the decisions that so greatly
affect their lives. Levelling the playing field of knowledge, in other words,
enables bureaucrats and citizens to view administrative decision mak-
ing from the perspective of the other more effectively. This exchange of
experiences and perspectives is key to forming and maintaining rela-
tionships of intimacy, and such relationships of intimacy are the foun-
dation of a just and empowering system of public administration.

While novel in some respects, the model of intimacy I am proposing
builds on a tributary of legal theory that has sought to understand the
remoteness of bureaucratic authority and how to overcome it, either
through law or through alternatives to law.

The legal theorist Joseph Vining, for example, believed the problem
with bureaucratic relationships flowed from the distinction between
authoritative and authoritarian models of decision making.* Authori-
tative decisions are those that are complied with because they are per-
ceived as legitimate, while authoritarian decisions are those that are
complied with because they are backed by threats of violence or coer-
cion. For Vining, words have meaning, but to be meaningful, words
must reveal the workings of the speaker’s mind and be intelligible to
those they are spoken to. Vining applies this concern to bureaucratic
speech. When bureaucrats explain decisions with a form letter or letter
drafted by low-level officials, such texts do not convey meaning to those
who receive them because they do not offer “access to the workings of a
mind.”#! Vining contrasts this bureaucratic model with how reasons are
disseminated in an appellate court (his focus is the US Supreme Court).
He wonders what the consequences would be if the Supreme Court is-
sued judgments in the same fashion as the Interstate Commerce Com-
mission (his archetype for bureaucratic speech). In his view, the result
would be a loss of prestige, trust, and, most importantly, authoritative-
ness for the court. When confronted with “bureaucratic speech,” Vining
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argues that lawyers (or their clients) approach the text strategically, seek-
ing to manipulate it for instrumental ends, and only acceding to ad-
verse decisions because they have no alternative. Bureaucracy, in other
words, is the hallmark of authoritarian interaction, while courts and
judicial decision making represent the hallmark of authoritative inter-
action.* For Vining, authenticity is the key to authoritative decision
making. He elaborates: “A statement, document, or text is authentic
when it can be taken seriously. If a statement is to be taken seriously the
author of it must mean what he says. He must be speaking in what we
call good faith and not thinking only of the reaction to what he says.
He must not deliberately mean two incompatible things, be deliber-
ately ambiguous with the intention of choosing later, after the reaction,
the meaning best for his interests and treating that as if he had meant it
all along.”*

Whether judges always mean what they say is far from certain, but
there is little doubt that bureaucrats rarely can do so. This is not because
bureaucrats themselves are duplicitous but because the bureaucratic proc-
ess is inauthentic, and it is this inauthenticity that the model of inti-
macy is intended to address. The importance of intimacy flows from
the idea that we do not interact with institutions as isolated individuals
but rather as social beings enmeshed in various relationships.

One of the first legal theorists to view institutional life in these terms
was Lon Fuller. Fuller believed that the most basic unit of social life was
not the isolated individual, but relationships of interaction among and
between individuals.* Interaction was critical to Fuller’s theory because
of its connection to human reason: reason’s full potential could be real-
ized only by engaging the complex challenges possible in interactional
settings.*® While interaction is the framework through which adminis-
trative decision making takes on social meaning, an important aspect
to any theory of intimacy is the innate or inherent value to an indi-
vidual of participating fully in government decisions of consequence.

From a somewhat different vantage point, Jerry Mashaw has empha-
sized the important link between due process (i.e., an individual’s legal
right to participate in the administrative process) and the value of hu-
man dignity.* In his view, we share an intuitive sense that “process
itself matters” irrespective of outcome. He concludes, “We do distin-
guish between losing and being treated unfairly. And, however fuzzy
our articulation of the process characteristics that yield a sense of un-
fairness, it is commonplace for us to describe process affronts as some-
how related to disrespect for our individuality, to our not being taken
seriously as persons” (emphasis in original).*” The Supreme Court of
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Canada has reflected this approach in making the link between the con-
stitutional guarantees entrenched in section 7 and the inherent or in-
nate dignity of human existence.*®

As Vining, Fuller, and Mashaw all would acknowledge, respect for
human dignity, recognition of human freedom, and the facilitation of
self-realization all become possible only within a system of institutional
constraints. Moreover, from a practical perspective, governments can
only address our social and economic needs through administrative struc-
tures based on technical competence. The choice, then, is not between
more bureaucracy or less bureaucracy, or between less law or more law,
but rather between bureaucrat-citizen relationships that enhance dig-
nity, freedom, and self-realization, and bureaucrat-citizen relationships
that thwart our humanity. The model of intimacy in the bureaucrat-
citizen relationship explicitly embraces the humanity both of citizens
and bureaucrats. That is this model'’s greatest strength, and perhaps its
greatest weakness as well.

While it is relatively unproblematic to argue for a more authentic
bureaucracy in which knowledge, and therefore power, is shared be-
tween bureaucrats and citizens, it is of course a different matter to begin
to imagine the logistics and practical consequences of such a move.
This reality check and some reflection on the limitations of intimacy
are the subjects of the next section.

The Implications of Intimacy in the Bureaucrat-Citizen Relationship
for Administrative Law
While governments of all stripes are increasingly paying lip service to
the goal of democratic administration, they tend to be more interested
in the symbols of participation and accountability and less interested in
the substance. Similarly, courts are increasingly paying lip service to the
goal of participatory rights in administrative decision making, as the
Baker case demonstrates. Here, too, the focus appears to privilege sym-
bols over substance. A court now may find a duty to act fairly, including
a requirement to provide written reasons, for example, but this in no
way guarantees that an affected party will gain any insight into the true
motivations of the decision maker. Permitting a bureaucrat to explain
why he believes a decision to be fair and consistent with his statutory
mandate may be of greater value to an affected party than requiring
him to provide written reasons confirming that certain specific statu-
tory standards were or were not met.

Engagement and interdependence between citizens and bureaucrats
would seem to be most suited to settings where citizens are relatively
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advantaged (for example, regulatory settings in which government au-
thorities interact with industry groups on relatively equal footing); this
degree of mutuality is much more difficult to achieve where vulnerable
groups are affected and where individuals may be dependent on a fa-
vourable administrative decision making for their welfare (for example,
in the public housing or refugee settings). How meaningful is intimacy
when one participant holds disproportionate power over the other?
Where vulnerable individuals are the subjects of bureaucratic decision
making, an advocate, intermediary, or guardian may provide crucial
assistance in facilitating this exchange of knowledge. The key point is
to seek ways to have bureaucrats and citizens come to know each other
without resorting to the instrumentality of arguing who has the law
“on their side.”

Reorienting the bureaucrat-citizen relationship to one of interdepend-
ence and intimacy is intended to shift our focus from the form to the
substance of participatory rights. What would administrative decision
making look like if citizens and bureaucrats had an opportunity genu-
inely to know each other outside the limitations of legal strictures? What
if all administrative discretion was purposive, disclosing not just the
scope of the discretion, but the social, economic, moral, political, reme-
dial, and policy goals that the statutory power was intended to further?
What if the obligation to provide reasons meant the actual reasons for a
decision, not just the reasons that meet the applicable legal standard?
Obviously, such a brave new world of public life would have many and
significant implications for both bureaucrats and citizens. Below, I iden-
tify just a few of them.

« A far broader range of public officials will have to be trained in com-
municative skills and be made accountable for how those skills are
used. Governments, consequently, would have to place greater and
different emphasis on who is hired to fill bureaucratic positions. The
need for the demographic makeup of the bureaucracy to conform at
least loosely to the demographic makeup of society would likely be
heightened. While we may develop intimate relationships with peo-
ple who are different from us, it will be more important for groups to
perceive bureaucratic interaction in a welcoming fashion. The under-
representation of certain groups in the ranks of the bureaucracy has
historically been perceived as the result of an unwelcome climate for
those groups. Moreover, when a person knows community members
who are themselves bureaucrats, this may change how that person views
and interacts with bureaucrats, in positive ways. The legal standards
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relating to bias will have to be adapted to accommodate these kinds
of personal attachments as appropriate to the bureaucrat-citizen
relationship.

The role of different actors in the administrative process both deepens
and renders more complex the nature of intimate relationships between
bureaucrats and citizens. While the ideal of intimacy may involve a
single bureaucrat and a single citizen coming to know each other through
the decision-making process, the reality is usually more elaborate, and
almost always more crowded. Citizens may be represented by counsel,
or may have a guardian, friend, or family member assisting them. Bu-
reaucrats may work in teams or several bureaucrats from different
branches of government may be responsible for different aspects of a
single citizen'’s case (although such fragmentation of an individual’s case
may in and of itself undermine the development of personal relation-
ships between bureaucrats and citizens). As each actor in the process
gains more knowledge about the others, a single personal relationship
inexorably becomes a web of many personal relationships. These rela-
tionships need to be monitored and managed in new ways. Much as a
doctor interacts with a patient, the patient’s family, and the patient’s
current and previous physicians, so bureaucrats will have to learn to
consider citizens in more multifaceted contexts. To stretch the analogy,
it may also be necessary in some cases to allow citizens facing especially
grave consequences to seek a second opinion.

Bureaucrats would have to reveal more of their reasoning in day-to-
day decision making, especially what until now has been interior or
internal reasoning. New technologies have made both recording and
accessing greater volumes of decisions and commentaries possible and
feasible. While oral hearings may be desirable in many settings, they
may not be feasible in all such settings. Through email, video
conferencing, and real-time electronic messaging, more settings than
ever before might accommodate a greater level of personal interaction
than was true in the past. While scarce resources inevitably will still
have to be rationed, the model of intimacy creates a new set of priori-
ties to guide that rationing. This model also depends, to some extent,
on clear guidance from legislatures as to the purpose of a statutory
grant of authority or discretion.

Alternatives to current structures of judicial review would have to be
developed and resources devoted to experimentation. Specialized ad-
ministrative courts may be one alternative worth pursuing. Such courts
could blend existing constitutional mandates to review administrative
decision making with a specialized sensitivity to the goal of nurturing
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personal relationships. Much as labour tribunals have sought to pre-
serve a level of informality and pragmatism in the resolution of la-
bour disputes, administrative courts could develop new standards of
deference to bureaucrat-citizen relationships. While courts already exist
that have primary carriage over judicial review (for example, Ontario’s
Divisional Court), they are staffed by ordinary judges. Specialized ad-
ministrative courts would presumably require specialized jurists, ide-
ally with first-hand experience in the administrative decision-making
process. However, an ombudsperson model or citizen review panel
model may be more appropriate for some settings. The key is to de-
vise institutional arrangements that provide accountability without
undermining the development of relatively uninhibited spaces where
bureaucrats and citizens might come to understand each other’s
motivations, concerns, and interests.

The possible implications sketched above merely hint at some of the
larger transformations to which nurturing relationships of intimacy
between bureaucrats and citizens may give rise. It is important to em-
phasize, however, that the model of intimacy also has important limita-
tions. For example, while many people are affected by government
action, many others are affected by government inaction, which a model
of intimacy cannot effectively address. Further, models of intimacy may
not at first glance seem economical to governments in an era of restruc-
turing. Permitting personal relationships to develop between particular
bureaucrats and particular citizens may seem less attractive than rout-
ing all citizen inquiries to centralized call centres (which is now the
policy of Citizenship and Immigration Canada, among others). Inti-
macy may also not be a feasible model where service delivery is con-
tracted out by governments to the lowest bidder.

Conclusion

The foregoing analysis is not intended as a blueprint for administrative
or statutory reform. Nor is it intended as a mere thought experiment.
Rather, the model of intimacy in the bureaucrat-citizen relationship is
intended to provide an alternative vision of how administrative deci-
sion making ought to be undertaken in a just and democratic society. It
will not be easy for either bureaucrats or citizens to approach one an-
other in a spirit of mutual trust, mutual recognition, engagement, inter-
dependence, and openness. Both bureaucrats and citizens have been
acclimatized to expect the opposite response. Yet the benefits of taking
this risk are apparent. Some benefits will be tangible. Much of the waste,
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duplication, fraud, and inefficiencies of our current system of public
administration would be alleviated in a system in which bureaucrats
and citizens shared knowledge about one another. Some benefits, how-
ever, will be intangible. It is hard to calculate the value of a re-energized
public sphere on recruiting and retaining more talented and dedicated
public officials. It is fair to say that assessing the merits of compassion
and justice do not mesh easily with a cost-benefit analysis. And, to be
sure, there would be tremendous costs involved as well.

We take for granted that our dealings with public authorities are usu-
ally colourless and anonymous. For lack of a better term, we tend to
refer to such encounters as “bureaucratic.” Rarely do we question why
this is so, or whether it must be so. The modest hope of this chapter is to
begin raising and addressing precisely these questions. Anyone who has
experienced intimate relationships in their lives would attest to the fact
that they require a significant investment of time, resources, and la-
bour, and more than occasionally lead to feelings of being misunder-
stood or frustrated. However, those same people would no doubt concur
that such relationships are almost always worth the effort. Viewing our
public relationships as simply another form of personal relationship, I
would conclude, is the first step to rendering bureaucrat-citizen en-
counters more meaningful, more productive, and more mutually
fulfilling.
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