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FOREWORD

The modern Civil Procedure Rules (CPR) pioneered by Lord Woolf are proving to be
one of the real success stories in the history of English law. It was not written in the
stars that this would be so. One of their early critics, Professor Michael Zander,
predicted that passive resistance by the legal profession could and probably would
wreck them. A combination of judicial enforcement and voluntary culture change
within the profession has proved him wrong. But old habits die hard, and courts and
practitioners still have things to learn and problems to work out under the new
dispensation. English justice, while now speedier and generally simpler, can still be
unacceptably expensive.

These changes, however, did not take place in isolation. They formed part of the
most important tectonic shift in our legal system since the reforms of the 1870s. It is a
shift which fundamentally reformed the legal aid system, with implications for
access to justice, changes in the structure of the legal profession, and — arching over
all of these — the Human Rights Act 1998 which, by bringing the effect of Article 6 of
the European Convention on Human Rights into our law, placed on every court a
duty to ensure proper access and a fair hearing for everyone.

The tension between this fundamental obligation and the need for speed and
simplicity runs through the CPR. It is what makes a book like this so necessary for
anyone who is brought either by their work or by misfortune (for nobody in their
right mind willingly goes to law) into a legal system which hopes it has finally
exorcised the ghost of Jarndyce. But the combination of rules, practice directions,
protocols and residual sources of procedural law is already creating an editorial
maze, as a glance at the standard volumes will show. The way this book is organised
and presented is therefore especially welcome. Instead of simply tracking the rules
numerically, it reallocates the disparate materials into subject headings, explaining
each as it goes. Instead of a detailed map on which you have first to get your
bearings, here is a user-friendly guidebook.

Like other guidebooks, it does not make maps unnecessary. Practitioners will
always do well to consult both. The unexpected, as any lawyer will confirm, keeps
happening, and occasional anomalies or omissions are bound to be revealed from
time to time in the CPR. This second edition notes and assimilates the appellate
decisions which have sandpapered some of the rough edges of the new system and
sought to body out the Woolf principles in practice. In a developing field such as
civil procedure, the task of updating a practice book is akin to running up the down
escalator; but provided practitioners check for very recent developments, they will
find that this work continues to be a clear, readable and practical guide to the tricky
terrain of litigation.

Stephen Sedley

The Rt Hon Lord Justice Sedley
Royal Courts of Justice

London






PREFACE

In this second edition, I have attempted not just to update Civil Procedure, but to
substantially rewrite the whole of the text. In so doing my aim has been to fully
review and expand upon each area, identified by its chapter title, and to incorporate
all developments to the relevant parts of the Civil Procedure Rules 1998 (CPR) since
the first edition was published. As a result, not surprisingly, Civil Procedure has
‘grown’ to a considerable extent.

Whilst I undertook the main task of rewriting and updating Civil Procedure,
Stephen Gerlis contributed to the second edition as well as identifying a number of
important new guideline cases.

Since 2001, when the first edition of Civil Procedure was published, there have
been a substantial number of cases dealing with issues raised by the CPR. These
include the Court of Appeal’s landmark ruling in Hollins v Russell [2003] EWCA Civ
718, clarifying much of the law on the enforceability of conditional fee agreements
(CFAs) and deciding that in most cases a CFA should be disclosed to an opponent on
detailed assessment.

There have in fact been significant cases on almost all areas of civil procedure
including those relating to costs, the deemed date of service of proceedings and
applications to extend the time allowed for service of the claim form, as well as a
number of cases clarifying the operation and effect of Part 36 payments and offers to
settle, to identify but a few. In writing this second edition I have attempted to
summarise and analyse the most significant cases, the majority of which have
emanated from the Court of Appeal, but also from the House of Lords, including
Three Rivers DC v Governor & Co of the Bank of England [2001] UKHL 16 with its
important ruling on summary judgment. This increased coverage of significant cases
also accounts for the book’s expanded girth.

Within the context of the CPR, there have been important new provisions such as
the introduction of a General Pre-action Protocol applying to all types of claims not
covered by an approved protocol, and new procedures for making applications to
the Court of Appeal and High Court to re-open a final determination of an appeal.

The Human Rights Act 1998 continues to play an important role in influencing
and shaping decisions on potentially the whole of civil procedure. This is in
accordance with the court’s duty not to act in a manner inconsistent with the
European Convention on Human Rights and to construe legislation in a way which
is compatible with those rights, as can be seen in decisions such as Goode v Martin
[2001] EWCA Civ 1899, although arguably less so in the controversial decision of
Jones v University of Warwick [2003] 1 WLR 954.

The second edition was being written during the time when the Government
announced ‘overnight” that the Lord Chancellor’s Department and the Office of the
Lord Chancellor were to be abolished and replaced with the Department for
Constitutional Affairs. Readers will note that there are references to these
momentous changes throughout the second edition but should be aware that the
new address for the Department’s website is www.dca.gov.uk, whilst the CPR can be
found at www.dca.gov.uk/civil/procrules_fin/index.htm.

We would again like to thank everyone at Cavendish Publishing for their hard
work, help and encouragement, but special thanks must go to Sanjeevi Perera in
particular. Paula thanks Edward for supporting her decision to rewrite the whole
text, as well as for his patience and understanding (and not least that of Fran and
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Noah), as the task extended throughout one of the hottest summers on record.
Stephen assures me that he couldn’t have contributed effectively without the
support of his wife, Ann Conlon JP.

We attempt to state the rules as of September 2003. Readers will be able to obtain
regular (quarterly) updates online at www.cavendishpublishing.com/civprocedure,
summarising new developments in all areas covered by Civil Procedure; a service
designed to keep readers abreast of the inevitable updates to the CPR as well as
informed of significant new cases, statutes and statutory instruments.

Paula Loughlin
and Stephen Gerlis
January 2004
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