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PREFACE

This book is an extensively revised version of my doctoral thesis at the University of
Oslo which I defended in August 2006 for the Dr. Juris degree. My interest in
international criminal law developed in the period from 1996 to 1998 when
representing the Ministry of Justice of Norway I participated in the United Nations
Preparatory Committee on the Establishment of an International Criminal Court
(ICC) and in the United Nations Conference of Plenipotentiaries on the
Establishment of an International Criminal Court. The creation of the ICC was an
astonishing achievement. The principle of complementarity, the topic of this book,
provides a framework as to when the ICC Prosecutor may and should interfere vis-a-
vis national judicial systems. The principle acknowledges the primary right of states
to prosecute while also recognising the need for international interference when
states fail in this task. It leaves, however, complex questions unresolved. To mention
a few: When is a national criminal proceeding really an attempt to shield the
perpetrator? When can a national judicial system be described as unavailable? And
when will an ICC prosecution serve the interests of justice? This book seeks to
answer these and other related questions by interpreting the relevant provisions of
the Rome Statute and discussing them in a broad context. The book also critically
assesses policy considerations underlying the establishment of the ICC, including the
implications of international criminal justice for achieving peace. It asks, inter alia,
whether the ICC should set aside an amnesty which a national truth commission has
granted in an attempt to achieve a peaceful transition from tyranny to democracy.

I am particularly indebted to my supervisor Professor Geir Ulfstein at the
Department of Public and International Law, Oslo, and my co-supervisor Professor
Andreas Zimmermann, Director of the Walther-Schiicking-Institut  fiir
Internationales Recht, University of Kiel. Without Geir’s solid knowledge of
international law and methodology and Andreas’ invaluable experience in
international criminal law, the book would have been far less comprehensive. I thank
them both warmly. The responsibility for any inaccuracies and unsound judgments
remains, of course, fully mine.

I thank my friends and colleagues for all their support and fruitful discussions.
You are simply too many to mention individually. I cannot, however, fail to thank
Morten Bergsmo at the International Peace Research Institute (PRIO), Oslo, for
immensely inspiring discussions. I thank the Department of Public and
International Law, Oslo, for giving me the opportunity to do my research there. It is
a privilege to work with such nice colleagues and such an excellent library. Further, I
am greatly indebted to Julie Wille, my linguistic consultant during the work on my
doctoral thesis. Also, I thank the patient and extremely helpful staff at the Raoul
Wallenberg Institute, in particular Carin Laurin.

I dedicate the book to my mother, Lise, and my late father, Anfinn. They have
always stimulated my sister and me intellectually. My father rushing up from the
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dinner table to look up words in the dictionary was a ritual. My mother is a well of
wisdom and to have discussions with her is always immensely interesting. With their
stimulation and inspiration, I just felt it natural to become an academic.

To my dear wife Elin: I love you so much not only for being so patient and
supportive, but also for being the wonderful person you are. I admire your integrity,
independence and sound judgment on important issues as well as your
determination when you set goals for yourself. You are a tremendous wife and
mother, balancing a career and a family. I wish for us to grow old together and watch
our beautiful daughters Cornelia and Clara live good lives, hopefully in a less violent
world. In the end what matters most to me is the happiness of you three.

Oslo, April 2008

Jo Stigen



1. INTRODUCTION

1.1. THE ESTABLISHMENT OF A COMPLEMENTARY INTERNATIONAL
CRIMINAL COURT

The International Criminal Court (ICC)' addresses a disturbing paradox: while
states regularly prosecute ordinary crimes, such as theft and murder, they
notoriously fail to prosecute mass atrocities. The states that should have reacted
typically remain passive or conduct half-hearted or feeble criminal proceedings. The
result is sweeping amnesties, de jure or de facto. The root of the problem is that the
states concerned are either unwilling or unable to bring the perpetrators to justice.
“Unwillingness” is typically the result of the fact that government officials or other
powerful actors in the state are involved in the crimes. Criminal leaders grant
themselves or their powerful allies amnesty, or a new democratic regime shies away
from prosecuting the former regime in an attempt to ensure a non-violent transition
of power. The situation in the former Yugoslavia following the ethnic cleansing in
the early 1990s provides an ample example. Yugoslavia had the necessary legislation
as well as a functioning police and judiciary, but the will to prosecute the guilty was
lacking. “Inability” basically means that the state apparatus is too weak to bring the
perpetrators to justice, typically as the result of a devastating conflict. The situation
in Rwanda after the 1994 genocide is an example. Here, the Tutsi government was
willing to prosecute the responsible, but the genocide had led to a collapse of the
judiciary and the police force, rendering Rwanda unable to proceed adequately.
Situations such as the two just described will lead to impunity unless the world
community interferes. The remaining justice-vacuum may give rise to serious
threats to peace and security, such as never-ending cycles of private revenge.?

Some treaties establish an obligation for states to ensure basic human rights of
persons within their jurisdiction, inter alia by adequately investigating and
prosecuting certain crimes.” When states fail to prosecute the perpetrators, they can
sometimes be held responsible under such treaties. This measure has not, however,
proved very effective.

! Hereinafter the ICC or the Court, established by the Rome Statute of the International
Criminal Court (hereinafter the Rome Statute or the Statute) which entered into force 1 July
2002.

2 The two said situations prompted the Security Council to establish the International
Criminal Tribunal for the Former Yugoslavia (hereinafter the ICTY) and the International
Criminal Tribunal for Rwanda (hereinafter the ICTR), see Security Council Resolutions 827
(1993) and 955 (1994).

> E.g., the European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) provides: “The High Contracting Parties shall secure to everyone within
their jurisdiction the rights and freedoms defined in Section 1 of this Convention.”
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Enter the ICC, with jurisdiction over genocide, crimes against humanity and
war crimes.* This Court shall not, however, replace national justice systems. States
remain the primary enforcers of international criminal law, and the ICC is only a
court of last resort established to complement national systems where they fail to
conduct adequate investigations and prosecutions.

This book discusses two main questions: First, when has a state failed to conduct
adequate criminal proceedings? And second, when, among all the instances of such
failure, should the ICC, with its limited resources, interfere? The answer to both
questions lies in the principle of complementarity which governs the ICC’s exercise
of jurisdiction. The essence of the principle is that the ICC shall only exercise
jurisdiction over a case when no state proceeds genuinely with it and ICC
interference in that particular case will serve the interests of justice. This sums up the
two aspects of complementarity, which this book refers to as the tests of admissibility
and prosecutorial discretion.

The two tests just described are the second and third of three tests that a case
must pass before the ICC will actually handle it. The three tests are: the jurisdictional
test, the admissibility test and the discretional test. The process that a case
undergoes, from when the ICC Prosecutor starts looking at it until the Court finally
handles it, can be illustrated graphically like this:

* Articles 5-8 of the Rome Statute. The ICC will also, according to article 5(2), have
jurisdiction over the crime of aggression once it has been properly defined. These crimes are
often referred to as “international crimes”. In United States v. Wilhelm List et al. the US
Military Tribunal defined an “international crime” as an act “universally recognized as
criminal, which is considered a grave matter of international concern and for some valid
reason cannot be left within the exclusive jurisdiction of the state that would have control over
it under ordinary circumstances”, United Nations War Crimes Commission 1947-49, Vol. VIII,
Case No. 47, at 54.
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JURISDICTION = ADMISSIBILITY -  PROSECUTORIAL
DISCRETION

Articles Articles Article

5-8,11,12, 13, 17-20

16,and 26

53(1) (0
and (2) (c)

The jurisdictional test requires that the alleged crime belong to one of the categories
listed in article 5; the crime must have been committed after 1 July 2002;° the suspect
must be over 18 years of age;® either the territorial state or the suspect’s home state
must have accepted the Court’s jurisdiction;” and the Security Council must not
have requested the ICC to defer.® As an additional requirement, the situation within
which the alleged crime was committed must have been brought before the Court in
one of the ways provided for, i.e. by a state party, by the Security Council or by the
ICC Prosecutor on his or her own initiative with the Court’s authorisation.’ If any of
these jurisdictional preconditions is not met, the ICC cannot deal with the case.

After the jurisdictional test comes the admissibility test.'” While the
jurisdictional test pertains to the existence of jurisdiction, the admissibility test
pertains to the exercise of jurisdiction. According to articles 17 and 20 of the Rome
Statute a national investigation and/or prosecution cannot be declared inadmissible
before the ICC unless the state has demonstrated “unwillingness” or “inability” to
proceed genuinely. When there is no national criminal proceeding, the case is
automatically admissible.

> Rome Statute article 11.

¢ Article 26.

7 Article 12 (absent a Security Council referral).

8 Article 16.

? Articles 13-15. This requirement is not truly jurisdictional, but systemically it is best placed
here.

1 The Oxford English Dictionary defines “admissible” as “capable or worthy of being admitted
to an office or relation”. The inverse term “inadmissible” means “not to be admitted,
entertained or allowed”.



4 Chapter 1

Once a case has passed the jurisdictional and admissibility tests, the third and
final discretional test is applied. At this point, the ICC may deal with the case in
question, but should it? Dealing with any admissible case would not only be an
impossible task for a single court;" for reasons that will be explained in this book it
would also be inappropriate. Article 53(1) (c) provides that a case will only be
investigated when this serves the “interests of justice”, and article 53(2) (c) requires
that the Prosecutor upon a full investigation decide whether a prosecution will serve
the “interests of justice”. While the purpose of the admissibility test is to reveal
instances of national impunity, the purpose of the discretional test is to determine
whether ICC interference really is desirable.

It may be noted that most commentators do not treat the third discretional test
as part of the complementarity principle, as this author does.'? Indeed, throughout
the ICC negotiations, the term “complementarity” was used in a narrower sense,
exclusively referring to the admissibility test.” As a result, only article 17 on
admissibility refers to preambular paragraph 10 and article 1, which are the only
provisions that actually use the term (i.e. “complementary”). Nonetheless, this
author deems it useful to treat the prosecutorial discretion as an integral part of the
ICC’s complementary regime. Only after the discretional test has been applied will
the Court’s complementary role vis-a-vis national jurisdictions have crystallised. If
the ICC Prosecutor should decide not to interfere because it would not serve the
interest of justice, national systems remain “un-complemented”, regardless of their
failure to proceed genuinely.* The question as to whether the term
“complementarity” is construed broadly or narrowly is purely pedagogical and has
no legal consequences; the two tests remain separate tests, irrespective of how the
term “complementarity” is construed.

1.2. POSSIBLE RELATIONSHIPS BETWEEN INTERNATIONAL AND NATIONAL
JURISDICTION

The relationship between an international criminal jurisdiction and national
jurisdictions may take on different forms. Below, some parameters and possible

"' The ICC has 18 judges.

12 E.g. Holmes 1999.

B Ibid.

" It would even be possible to argue that the jurisdictional test forms part of the
complementary regime as the ICC is authorised to complement national jurisdictions only
with regard to a few selected crimes.
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combinations of them will be suggested, and the suggested combinations will be
linked to the different international criminal jurisdictions that exist or have existed.

First, an international jurisdiction may be either compulsory or optional. When
the jurisdiction is compulsory (or inherent), it is binding ipso facto on all states
parties. A compulsory international jurisdiction may also be binding without
acceptance, such as when it is established by the victors of a war or by the Security
Council. When the jurisdiction is optional, however, it will only be available as a
facility to states parties on a case-by-case basis, depending on their ad hoc acceptance
of the international jurisdiction. Alternatively, the jurisdiction may be mixed, so that
the jurisdiction is compulsory over one or a few core crimes, while the jurisdiction
over other crimes is optional.

Second, an international jurisdiction may be exclusive or concurrent. When it is
exclusive, states will not have jurisdiction over crimes that fall under the
international court’s jurisdiction. Thus, there is no collision of jurisdictions. When
the international jurisdiction is concurrent with national jurisdictions, however, the
international court and states have jurisdiction over the same crimes. An allocation
mechanism is needed for determining which jurisdiction shall prevail in a given case.

Third, where the jurisdiction is concurrent, the international jurisdiction may
be primary or complementary. When it is primary, it has general priority over
national jurisdictions, irrespective of whether a state wishes and is able to exercise its
jurisdiction. When it is complementary, it may interfere only when national
jurisdiction is not exercised or when the exercise does not meet a certain standard as
defined by the principle. Thus, states have priority, but it should be noted that
primacy and complementarity are not opposite allocation formulas. When the
international jurisdiction is complementary, this does not imply unfettered primacy
for states. International complementarity entails a conditional national primacy in
the sense that states have to meet certain criteria in order to pre-empt international
jurisdiction. It should also be noted that the primacy of the two ad hoc Tribunals is
not absolute either. '

Along these three parameters, the following historical development can be
summarised: Traditionally, there was exclusive national jurisdiction, as no
international jurisdiction existed. After the Second World War, the Nuremberg and
Tokyo Tribunals represented the other extreme: compulsory exclusive international
jurisdiction. The 1953 Committee envisaged an optional and concurrent
international jurisdiction (although it was not recommended, see below). In 1993

15 This is the case with the two ad hoc Tribunals, see ICTY article 10 and rule 9 and ICTR
article 9 and rule 9.
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and 1994, the ICTY and the ICTR were established as compulsory, concurrent and
primary international jurisdictions. In 2002, the ICC was established as a
compulsory,'® concurrent'” and complementary international jurisdiction. The
jurisdiction and allocation mechanism of the five international criminal jurisdictions
that have existed thus far can be illustrated like this:

IMT and IMTFE ICTY and ICTR ICC

Compulsory Compulsory Compulsory

Exclusive Concurrent Complementary
Primary Concurrent

1.3. WHY ANALYSE THE COMPLEMENTARITY PRINCIPLE?

Analysing the complementarity principle of the ICC has at least four merits: First,
from a legal perspective, the complementarity principle defines the framework
within which the Court’s jurisdiction will be exercised. Understanding the principle
is essential for states in order to prevent ICC interference, for the ICC Prosecutor in
order to select the proper situations and cases and for the judges in order to make
the proper allocations and authorisations once the principle is invoked or when the
Court determines the allocation ex officio. Second, from a normative perspective,
understanding the principle is a necessary basis of any recommendation to the
Prosecutor and for any critical analysis of his or her policy. Any recommendation or
criticism which does not fully appreciate the complementarity constraints will a
priori be of little relevance. Third, from a political and philosophical perspective, the
complementarity principle is the key to understanding why more than half of the
world’s states have accepted the jurisdiction of a court with authority to scrutinise
their penal systems and prosecute their citizens when they fail to deliver justice.
Fourth, from an international law perspective, analysing the principle of
complementarity is interesting because the principle appears to be indicative of the

16 Article 12(1) of the Rome Statute.
17 The fact that the jurisdiction is concurrent is not expressly stated, but it is implied by several
provisions, inter alia those pertaining to admissibility and preambular paragraph 6.
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gradually decreasing role that sovereignty plays as an overriding principle in a time
when the world community increasingly often faces regional and global challenges
which call for innovative solutions.

The complementarity principle is complex and not so easy to become familiar
with. The legal framework is fragmented, and the criteria are vague and sometimes
call for subjective assessments. This book can scarcely purport to present the correct
analysis in all respects. Not only is analysing the principle particularly challenging at
present, as the ICC has yet to hand down a decision applying it; it should also be
noted that once the Court begins to apply the principle, its interpretation and
application might not be static. For instance, how the Court interprets and applies
the “interests of justice” criterion might change with changing realities. While this
might be frustrating to academic researchers, it ensures a dynamism which is one of
the complementarity principle’s greatest merits.

While the ICC’s judicial chambers from time to time will be called upon to
determine the interpretation and application of the complementarity principle, it
will first of all be interpreted and applied by the ICC Prosecutor. It is therefore
interesting to note the following remark by the Prosecutor:

“Given the many implications of the principle of complementarity and the lack of

court rulings, detailed, exhaustive guidelines for its operation will probably be

developed over the years.”'®

Such exhaustive guidelines are still forthcoming. It is this book’s aspiration and hope
that it will serve as a valuable tool for the Office of the Prosecutor and for the Court
at large.

1.4. THE AVAILABLE SOURCES OF LAW

Article 21 requires the Court to apply, as applicable, a list of sources in a hierarchical
order: in the first place, (a) the Statute, Elements of Crimes and Rules of Procedure
and Evidence; in the second place, (b) applicable treaties and the principles and rules
of international law; and in the third place, (c) general principles of law from
national laws of legal systems." These three categories comprise a total of six sources

8 Paper on some policy issues before the Office of the Prosecutor, Office of the Prosecutor,
September 2003, p. 5 (available at http://www.icc-cpi.int/otp/otp_policy.html).

Y It is not quite clear from the wording whether the list is exhaustive. The article provides that
the Court “shall apply”, and not “shall only apply” these sources. At the same time, the fact
that the list is made hierarchical, and, in particular, the use of the term “failing that” in
subparagraph (c), indicates exhaustiveness.
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of law: (1) the Rome Statute, (2) the Elements of Crimes, (3) the Rules of Procedure
and Evidence, (4) applicable treaties, (5) principles and rules of international law and
(6) general principles derived from national laws, including, as appropriate, the laws
of states that would normally exercise jurisdiction over the crime.”® It should be
noted that these are sources of law, and that the specific rules that the Court finally
applies must be derived from these sources in accordance with valid interpretational
principles. It may also be noted that sources (1) to (3) are internal sources, while (4)
to (6) are external sources. Thus, the external sources are applicable only when the
internal sources are not sufficiently enlightening. The list of external sources largely
duplicates the list found in article 38 of the Statute of the International Court of
Justice (ICJ), generally recognised as an authoritative and exhaustive listing of the
sources of international law.

An important part of the following discussion will consist of linguistic analysis.
Not only are the terms as such the primary source when a treaty text is interpreted;?'
linguistic analysis is also necessitated by the fact that relevant ICC jurisprudence is
still lacking.

In contrast to ICJ article 38, article 21 of the Rome Statute fails to mention
“judicial decisions” (other than those of the Court itself) and the “teachings of the
most highly qualified publicists of the various nations”.?* It is nevertheless submitted
that such decisions and teachings are relevant as interpretational factors, albeit not
as direct sources of law, according to general interpretational principles.”> Where the
sources listed are not sufficiently enlightening, the Court will inevitably look to the
decisions of other international courts applying similar rules. For example,
jurisprudence from the ICTY and the ICTR regarding the application of these
Tribunals’ primacy as well as jurisprudence regarding the transfer of cases from the
two Tribunals to national jurisdiction, so called Rule 11bis-cases, might be relevant.

Further, because the admissibility issue is all about assessing the adequacy of
national criminal proceedings, it is impossible not to take into account the

20 The latter reference might lead to discrimination between perpetrators from different legal
systems, something which from the perpetrator’s perspective might not appear all that
unreasonable but rather coincides with the expected. It should be noted that the term “derived
from” implies that national law cannot be applied directly. In the admissibility context,
national law may have relevance for the determination as to whether a national proceeding is
genuine and whether an ICC proceeding would serve the “interests of justice”.

2l Article 31 of the Vienna Convention on the Law of Treaties (hereinafter the Vienna
Convention).

2 1CJ article 38(1) (d).

# E.g. article 31(3) of the Vienna Convention.
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substantial body of jurisprudence from human rights organs evaluating national
criminal proceedings (albeit from different perspectives). There are various human
rights instruments that attach requirements to such proceedings. For instance, the
Human Rights Committee (HRC), the European Court of Human Rights (ECtHR),
the Inter-American Commission on Human Rights (IACmHR), the Inter-American
Court of Human Rights (IACtHR) and the African Commission on Human and
Peoples” Rights (AfCmHPR) have all dealt with issues such as unjustified delay and
lack of independence and impartiality in national criminal proceedings, all key
factors for the determination of the admissibility of a case before the ICC.
Identifying the requirements established in human rights instruments and
elaborated by the said human rights organs will facilitate the interpretation and
application of the admissibility criteria. Therefore, selected jurisprudence of these
organs will be frequently referred to.

1.5. THE BOOK’S FURTHER STRUCTURE

Chapter 2 discusses the purposes underlying the Rome Statute and the
complementarity principle and compares national and international criminal
proceedings in order to assess whether, and if so when, the one might be preferable
to the other. Chapter 3 analyses the historical backdrop behind and the drafting
history of the complementarity principle. In chapter 4, the procedures governing the
complementarity principle are analysed. Chapter 5 presents the scope of article 17
on admissibility and describes the various national scenarios in which the ICC
Prosecutor might interfere. Chapter 6 elaborates on the “genuinely” criterion which
the Rome Statute attaches to national proceedings. It also describes other
international law concepts which might facilitate the understanding of the Rome
Statute’s admissibility criteria. Chapter 7 discusses the applicability of the
admissibility criteria in three particular situations: vis-a-vis internationalised courts,
when the Security Council has triggered the ICC’s jurisdiction and when a state has
referred its own domestic situation to the ICC Prosecutor. Chapter 8 analyses the
admissibility criterion of “unwillingness”; while chapter 9 analyses the criterion of
“inability”. In chapter 10, some possible lacunas in the ICC’s admissibility regime are
discussed. Chapter 11 discusses the ICC Prosecutor’s discretion when he or she
selects situations and cases for investigation and prosecution. Chapter 12 discusses
whether the ICC Prosecutor may and should interfere with alternative national
mechanisms, such as truth and reconciliation commissions. Finally, chapter 13
makes some concluding remarks and evaluates the complementarity principle.






2. WHY AND WHERE SHOULD INTERNATIONAL
CRIMES BE PROSECUTED?

2.1. INTRODUCTION

The Rome Statute builds on two main assumptions: the first is that international
crimes must not go unpunished; the second is that the crimes should preferably be
prosecuted at the national level. The two assumptions reflect the respective purposes
of the Rome Statute and the complementarity principle. The Rome Statute shall
ensure that the crimes are prosecuted, while the complementarity principle shall
ensure that this primarily is done at the national level. The two purposes can also be
seen as parts of superior purposes, including the preservation of international peace
and security and the safeguarding of state sovereignty.

Identifying the purposes of the Rome Statute (2.2) and the purposes of the
complementarity principle (2.3) is essential: First, because the purposes may
influence the interpretation and application of the Statute’s provisions governing the
complementarity principle.” Second, because understanding the purposes might
clarify the role that the ICC should play and thus indicate how the authority to
interfere should be used. Third, because the purposes must form the basis for any
evaluation of the complementarity principle, to which extent does the principle
promote these purposes?

In addition to exploring the underlying purposes, this chapter will also critically
assess whether national prosecutions really are preferable to international
prosecutions (2.4).

2.2, THE PURPOSES OF THE ROME STATUTE
2.2.1. Avoiding impunity

The most obvious purpose of the Rome Statute is expressly reflected in the Statute’s
Preamble.”® Preambular paragraph 4 expresses determination to “put an end to
impunity for the perpetrators of these crimes”, and paragraph 5 affirms that “the
most serious crimes of concern to the international community as a whole must not
go unpunished”. The reference to “impunity” should be understood in light of article
17 on admissibility, which requires that states proceed “genuinely”. Through
genuine criminal proceedings impunity will, by definition, be avoided. The Statute is

24 Article 31(1) of the Vienna Convention.

% The ECtHR has noted that “the Preamble is generally very useful for the determination of
the “object” and “purpose” of the instrument to be construed”, see Golder v. The United
Kingdom, para. 34.
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intended to promote genuine justice directly by allocating certain cases to it, and
indirectly by encouraging genuine national criminal proceedings.

2.2.2. Preventing crimes and promoting reconciliation

Punishment clearly is no purpose in itself. It can only be justified to the extent that it
promotes some legitimate underlying purpose which outweighs the pain inflicted on
the wrongdoer. The most commonly cited purpose underlying criminal justice is
crime prevention. Indeed, preambular paragraph 5 expresses determination to put
an end to impunity and “thus to contribute to the prevention of such crimes”. The
preventive effect of combating impunity is, however, assumed without further
analysis. The truth is that this effect of criminal justice is controversial and the
support for it seems more based on logic than on convincing empirical studies. A
thorough analysis of the preventive effect is far beyond the scope of this book,
although certain aspects of it will be discussed in relation to the prosecutorial
discretion. Simply to say that those who interpret and apply the Statute must adopt
the assumption that criminal justice has a preventive effect would be an unfortunate
simplification. Individual opinions as to the likelihood of such effect, and not least as
to which perpetrators are most susceptible to it, are likely to influence the
interpretation and application of the various provisions of the complementarity
principle.

Another possible but controversial effect of criminal justice is that it promotes
reconciliation. The Statute appears to build on the assumption that a society which
has experienced massive human rights violations cannot reconcile unless the guilty
are held accountable. The belief or disbelief in such effect in a given situation will
have vast implications on the discretionary assessment as to where, i.e. in which
conflict area, the ICC should exercise its jurisdiction.

2.2.3. Safeguarding peace and security and humanity’s conscience

The question remains as to why it is considered so important to prevent
international crimes that an international criminal court is established. Clearly,
underlying the establishment, there must be concerns extending beyond those of the
direct victims of the crimes. Preambular paragraph 3 recognises that international
crimes “threaten the peace, security and well-being of the world”. Indeed, this was
the dominating reason why the Security Council established the two ad hoc
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Tribunals.? As states and regions have become increasingly interconnected, there is
an increased fear — and likelihood — that dangerous situations will spread across
borders and between regions. In his report to the General Assembly in August 2005,
the ICC Prosecutor described the Court alongside the ad hoc Tribunals and noted
that “[t]hese institutions are also closely linked to efforts to establish and maintain
international peace and security”.”

Preambular paragraph 2 also notes that international crimes represent
“unimaginable atrocities that deeply shock the conscience of humanity”.?® This will
be particularly true if the surroundings, after the crimes are committed, feel that they
could and should have prevented them. Criminal justice exercised post facto may
relieve some of the bystanders™ frustration. This was arguably also an important
motivation behind the establishment of the ICTR. Morris explains how some
Rwandans involved in the negotiations on the ICTR were convinced, and certainly
to some extent rightfully so, that the motives for establishing the Tribunal were “to
provide a fig-leaf-after-the-fact to cover the shameful failure of the international
community to intervene in the genocide [...]”.” In determining the “interests of
justice”, the Prosecutor will probably have a view to international civil society’s
reaction to the crimes in the sense that, all other things being equal, the more
shocked and the more shameful the surroundings are, the more reason there will be
to interfere.

The above demonstrates that the purposes of establishing the ICC are both to
avoid the crimes and to heal the damages that they cause, to promote peace and to
restore peace once it is broken and to protect humanity’s conscience and to restore it
once it is disturbed. This is indicative of international criminal justice; it is
simultaneously backward- and forward-looking, respectively post facto and ante
facto.

26 Such implications were also acknowledged by the ICTY Appeals Chamber in Prosecutor v.
Tadic.

*” Report of the International Criminal Court for 2004, 1 August 2005, A/60/177, p. 4 (available
at http://www.icc-cpi.int/press/pressreleases/120.html).

% The notion of a “collective conscience of mankind” has been referred to since the Martens’
clause was elaborated in the Preamble of the 1899 Hague Convention II.

2 Morris 1996, p. 357.
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2.2.4. Promoting international justice

Preambular paragraph 11 confirms that the states parties are resolved to “guarantee
lasting respect for and enforcement of international justice”. The particular purpose
of promoting international justice was confirmed by the ICC President in his speech
to the General Assembly, as he remarked that “the Court is also envisaged to play a
part in guaranteeing respect for and enforcement of international law”.*® It seems
evident that when impunity prevails, the respect for the law will deteriorate. Yet, it
might be equally fatal if criminal justice is exercised when this is not in the “interests
of justice”. Therefore, how ICC interference will influence people’s respect for the
law should be carefully assessed before the ICC’s jurisdiction is exercised in a given
situation.

Another aspect with implications to international law’s esteem is the fact that
the ICC will function as a model court developing international criminal law. This
point is closely related to the enhancing effect that the existence of a complementary
international jurisdiction will have on national criminal proceedings.

2.2.5. Bringing the underlying components together

The relationship between the Statute’s immediate purpose, the effect of the exercise
of jurisdiction and the ulterior purpose can be illustrated like this:

IMMEDIATE > EFFECT > ULTERIOR
PURPOSE PURPOSES
(i) promote peace
and security/
Avoid Prevent (i) safeguard
impunity ICC crimes hum. conscience/
(iii) promote int.
justice

Acknowledging the Statute’s ulterior purposes is essential to the interpretation and
application of the Statute, not least with regard to the “interests of justice” criterion.

% Address to the United Nations General Assembly by Philippe Kirsch, President of the
International Criminal Court, 8 November 2005, p. 3 (available at http://www.icc-cpi.int/
presidency/presspeeches.html).
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In fact, it is probably true to say that these ulterior purposes arguably sum up that
discretional criterion.

2.3. THE PURPOSES OF THE COMPLEMENTARITY PRINCIPLE
2.3.1 Introduction

The purposes of the Statute can only be promoted within the framework of the
complementarity principle governing the ICC’s exercise of jurisdiction. Apparently,
the purposes of the Statute and those of the complementarity principle are to some
extent conflicting, meaning that the principle limits the ways in which the Statute’s
purposes can be achieved. At the same time, the complementarity principle must be
interpreted in light of the Statute’s purposes, so as to make the Statute effective,
making the limiting effect lesser than it might appear at first sight.

2.3.2. Safeguarding state sovereignty

Kor notes that although an individual is the defendant in any criminal case, the
emphasis of international criminal law “remains on the relations between States, the
relations between international organizations and States, and the relations between
tribunals and States”.*! At the heart of these considerations lies the concept of state
sovereignty. A state’s right to exercise criminal jurisdiction over all acts committed
in its territory and elsewhere by its citizens is an undisputed part of its sovereignty.
States have, however, different perceptions as to the character of this right: Some
states hold that the right is more or less exclusive, while others argue that the right
might be shared with others. Some states view sovereignty as a right pertaining only
to the state, while others hold that it also pertains to the citizens and implies the right
of an individual to resist prosecution outside his or her domestic forum.* The jus de
non evocando principle reflects an ancient feudal right, deriving from a medieval
principle that subjects of the crown had the right to enjoy the jurisdiction and
protection of the crown to which they were loyal. As such, it is still present in several
constitutions and an important concept of international law by which states
sometimes refuse to extradite their citizens to another state. The principle has also
been argued before the ad hoc Tribunals as they have asserted their primacy (see the
references to Prosecutor v. Tadic in chapter 4). Further, states will have different
types and varying degrees of interest in safeguarding sovereignty. Importantly, the

31 Kor 2006, p. 55.
32'To Americans, for instance, sovereignty devolves from the people, see Nill 1999, pp. 130-31.



16  Chapter 2

likelihood that a state’s citizens will commit ICC crimes varies considerable between
states, and so they will view the ICC through very different glasses. To the
Scandinavian states the ICC poses a much lesser potential threat than to states such
as the United States, Russia and China. States such as the latter must cynically ask
themselves whether an internal or international conflict in which they are or may
become involved in may entail crimes such as those under the ICC’s jurisdiction.

The establishment of the ICC challenges traditional views on state sovereignty.
From the earliest proposals, it was clear that the Court could be created only once
sovereignty concerns had been adequately addressed. The most important aspect of
the process was, it is submitted, to establish an understanding that complementarity
does not imply that sovereignty is outmoded or even eroded, but rather that it is
redefined in a way still reflective of any legitimate idea of what sovereignty should
imply. The concept of sovereignty is based on a presumption that a sovereign state
has certain inviolable rights inherent to statehood and that it is formally the equal of
all other states.® It connotes “international independence and the right and power of
regulating internal affairs without foreign friction”.** Sovereignty is, however,
subject to recognised limitations imposed by international law. Therefore, according
to the same source, “absolute sovereignty has never existed” and no state has “entire
independence of others”.*® In 1992, the Secretary-General of the United Nations
noted:

“The United Nations is a gathering of sovereign States and what it can do depends
on the common ground that they create between them. [...] The time of absolute
and exclusive sovereignty, however, has passed; its theory was never matched by
reality. It is the task of leaders of States today to understand this and to find a
balance between the needs of good internal governance and the requirements of an

ever more interdependent world.”*

While sovereignty might constitute an obstacle to an effective enforcement of
international criminal law, the most important aim of sovereignty coincides with the

33 E.g. article 2(1) of the UN Charter: “The Organization is based on the principle of the
sovereign equality of all its Members.”

3% Black’s Law Dictionary.

3 Ibid.

3% An Agenda for Peace: Preventive diplomacy, peacemaking and peace-keeping, Report of the
United Nations Secretary General pursuant to the statement adopted by the Summit Meeting of
the Security Council on 31 January 1992, A/47/277 - S/24111, para. 17 (available at
http://www.smallarmssurvey.org/source_documents/UN%20Documents/Other%20UN%20D
ocuments/A_47/A_47_277.pdf).
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main purpose of international criminal law, namely promoting peace and security
and fostering respect for human rights. When sovereignty is properly exercised, i.e.
when states avail themselves genuinely of their sovereign right to investigate and
prosecute, international judicial intervention is both unnecessary and unjustified. A
failed sovereignty, i.e. a weak or abused sovereignty, will threaten the same values.

While it is easy to argue normatively and convincingly as to why states should
join the ICC, it is not so easy to explain why they actually do it. The Rome Statute
imposes considerable constraints on the states parties’ sovereignty: not only can the
ICC potentially seize jurisdiction over a citizen; the crimes will typically involve the
abuse of public authority; there is no immunity for prominent persons before the
ICG;* the ICC Prosecutor may initiate an investigation ex officio;*® interference will
leave a stigma on the state concerned; and the ICC judges will be independent and
are likely to develop the law through dynamic interpretations (subject of course to
the legality principle as reflected in article 22(2)). The individualised benefits that
states gain in return, outweighing the sovereignty costs, are not so easily spotted. The
motivations of states for joining the ICC do not necessarily coincide with the
purposes expressed in the Rome Statute, and analysing them in detail is beyond the
scope of this book.*

The complementarity principle seeks to strike a proper balance between
ensuring the effective prosecution of international crimes and safeguarding
sovereignty. This is crucial, as the ICC, absent a Security Council referral, derives its
jurisdiction from states’ voluntary ratification of the Statute. States have to feel that

37 Article 27 of the Rome Statute.

38 Ibid., articles 13(c) and 15.

3 Briefly submitted, the two most important explanations as to why states ratify the Rome
Statute are probably: 1) The ICC represents shared norms and identities. This might be
referred to as a “constructivist explanation” according to which states’ adherence to
international treaties is reflective of the treaties’ consistency with domestic values, see Frank
1988, p. 705. “[GJovernments promote norms abroad because they are consistent with
universal ideas to which they adhere”, see Moravcsik 2000, p. 224. This explanation would
seem to apply well to solid democracies which perceive the likelihood that their citizens will
commit ICC crimes in foreseeable future as negligible. To these states, which also will have
well-functioning judiciaries, the complementarity principle represents an important
safeguard. From this perspective, the ICC might somewhat bluntly be described as a “feel-
good” project with minimal sovereignty costs. 2) States join the ICC in order to prevent a
future non-democratic government from committing ICC crimes against its own citizens by
raising the costs of committing them, see e.g. Mégret 2006. For a more detailed discussion as
to why states have ratified the Rome Statute, see Stigen 2008.
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they retain a reasonable degree of sovereign control as to how (i.e. where) cases are
dealt with. A too strong international court would attract few states and would be as
useless as a weak court which attracted many states.

The complementarity principle shall ensure that the ICC does not interfere
when national judiciaries function adequately. To the extent that ICC interference
would merely duplicate the efforts of a state, or only marginally increase the
likelihood of successful prosecution, the expense, effort and possible offence to the
state would not be justified.*” This is why the principle grants priority to genuine
national proceedings, and the threshold for interfering should not be too low.
Arguably, national proceedings should also prevail as smoothly as possible, without
being unduly delayed or otherwise compromised by the international involvement,
and states should be given adequate opportunity to invoke the principle.

2.3.3. Enhancing national investigations and prosecutions

Letting genuine national proceedings prevail may enhance national proceedings by
providing an incentive to act genuinely. Alongside the sovereignty argument, this is
a fundamental reason why the ICC is complementary. The Preamble notes, albeit
controversially, that exercising criminal jurisdiction over the crimes in question is a
“duty of every State”.*! Enhancing national proceedings is necessary due too the fact
that the ICC, a single court with only 18 judges, will have very limited capacity, and
there is probably considerable reluctance within the donor community to raise the
money needed for increasing that capacity. Besides, the Rome Statute appears to
build on an assumption that prosecuting the crimes nationally is also preferable,
regardless of sovereignty and capacity concerns.

The complementarity principle seeks to enhance national jurisdictions partly by
stimulating and partly by applying pressure. Granting states a certain margin of
appreciation as to how they carry out the responsibility might be a smart way of
stimulating national proceedings. From a broader perspective, the existence of an
international jurisdiction focusing on the responsibility of states might contribute to
the gradual development of a legal culture where genuine national proceedings
become the norm and not the exception.

40 Bleich 1997, p. 240.
41 Preambular paragraph 6.
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2.3.4. Ensuring effective ICC interference

Equally important as ensuring that genuine national proceedings prevail, is it to
ensure that international proceedings prevail when national proceedings are non-
genuine. The complementarity principle must allow the ICC to interfere effectively
when states fail. Otherwise, the result would not only be impunity in a given case;
the Court would be perceived as less credible, and the enhancing effect on states and
the preventive effect on individuals would be diminished. In order to ensure such
effectiveness, instances of national failure must be detected, and the ICC Prosecutor
must be allowed to obtain information from a variety of sources. As for the
admissibility determination, the criteria must be sufficiently broad so as to
satisfactorily cover instances of national incapacity and bad faith which might lead to
impunity, with no lacunas allowing states to shield the perpetrator. Further, the
procedures governing the invocation and determination of the admissibility
question must be sufficiently effective so that the ICC proceedings are not
compromised. Important issues are whether there should be time limits for making
challenges, whether challenges should have suspensive effects and which entity
should make the final determination. Also, there should be sufficiently strong
provisions on state cooperation at every stage of the proceedings.

2.3.5. Ensuring an appropriate selection of cases

The complementarity principle should ensure that the ICC only deals with cases that
truly deserve its attention. If the ICC Prosecutor were not allowed, and indeed
instructed, to discretionally select the most important situations and cases, this
would undermine the Court’s legitimacy.

It might be argued that the ICC should be empowered to deal with any case of
“sufficient importance”, even where states were willing and able to proceed
genuinely; i.e. that there might be other reasons than national failure as to why the
ICC should interfere. For instance, a case might have particular symbolic value, it
might have implications for other cases before the ICC or it might involve legal
questions that are significant to the development of international criminal law. Such
considerations do not, however, form part of the purposes underlying the
complementarity principle.
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2.4. COMPARING NATIONAL AND INTERNATIONAL CRIMINAL PROCEEDINGS
2.4.1. Introduction

As noted, the complementarity principle is not just based on sovereignty and
capacity concerns; it is also based on the assumption that international crimes
generally are best dealt with locally and in particular by the states directly affected.
But is that assumption true? A discussion of the advantages and disadvantages of
national and international criminal proceedings reveals both quantitative and,
perhaps most interesting, qualitative differences between the two levels.** Merely
suggesting that when the ICC steps in it does the same job in lieu of states is an
unfortunate simplification. Understanding these qualitative differences might in fact
facilitate the final discretion as to which cases should be selected for ICC
proceedings. It might be possible to predict whether the advantages associated with
international proceedings, to the extent that such advantages exist, are more or less
present in a given situation. A comparison between the levels requires detachment
from the traditional view that criminal proceedings most naturally “belong” at the
national level. Arguments based solely on sovereignty concerns have little value for
determining whether national jurisdictions really are better suited to deal with
international crimes.

The assumption that national proceedings generally are preferable seems to be
accepted by most commentators but not all. Few commentators extend the
argumentation beyond simplistic references on the one hand to the proximity of the

42 Some commentators envisage an important future role for internationalised courts, see e.g.
Burke-White 2002, pp. 97 et seq. and Cassese 2004b, p. 6. Such courts might have some
advantages over both national and international jurisdictions: 1. compared to truly
international courts, they can operate closer to a conflict: they will involve local actors; and
they might appear less estranged to the local population; 2. compared to national courts, they
might be perceived as more independent and impartial and be more adequately resourced; 3.
international involvement through the UN might give internationalised courts more
credibility than any other type of jurisdiction, resulting in combined international credibility
and domestic acceptability; and 4. on a practical level, such courts might have a better
potential of strengthening national judiciaries as they work with them and not instead of them
(see, however, Paper on some policy issues, supra note 18, p. 7, noting that the ICC might also
assist national systems). Internationalised courts are also likely to be less expensive and
quicker than international courts, see Benzing 2000, p. 410 and Linton 2001, p. 61. Such
courts should, however, only be established when the national system demonstrates sufficient
will and ability to perform the necessary cooperation. Internationalised courts may effectively
complement the ICC as an alternative complement to national jurisdictions.
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crime scene (favouring local trials), and on the other hand to considerations of
independence and impartiality (favouring international trials). Not surprisingly,
there is an overrepresentation among the advocates of international proceedings
among those with personal experience from such proceedings. Former ICTY judge
Cassese has noted:

“It would seem that the Nuremberg model still has much merit. It is logical and
consistent for very serious international crimes allegedly perpetrated by leaders to
be adjudicated by an international court offering the advantages that will be
outlined [...]. Hence, international courts are by definition better suited to
pronounce upon larger scale and very grave crimes allegedly perpetrated by political

or military leaders. For such cases the rule of complementarity laid down in the

Statute of Rome may appear to be questionable.”*

It should be noted that the complementarity principle gives priority not just to the
territorial state and the perpetrator’s home state but also to any state with
jurisdiction over a case.* The discussion below will therefore relate to states with
different link to the crimes, including states with no particular link relying on the
principle of universal jurisdiction.*

2.4.2. International proceedings vs. proceedings in the territorial state or the
perpetrator’s home state

The territorial state will almost invariably, due to the proximity to the crime, have
the best access to testimonies and evidence. Further, local judiciaries may rely on an
operative infrastructure ready to act and thus be able to conduct investigative steps
quickly. An international court, however, is notoriously slow with frustratingly
cumbersome procedures. It must enter into agreements with local institutions and
key personnel, and the court’s personnel must adapt to a legal system and an
infrastructure which might be totally strange to them. As for the trial, the local
advantages appear less obvious, although the proximity still represents a logistic
advantage. It might, for instance, be easier to make victims and witnesses appear

# Cassese 2003, p. 354-55. Cassese continues: “Perhaps a better path for the future might lie in
both enhancing the role of national courts for major cases of criminality, and, with regard to
other cases, in combining the action of those courts with that not only of national courts but
also of other bodies charged with “restorative justice”, such as truth and reconciliation
commissions.”

4 Article 17(1) of the Rome Statute.

4 Articles 17(1) and 19(2). See the discussion of the criterion “a State which has jurisdiction”
of article 17(1).
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before a local court due to the lesser practical and psychological burden. The Hague
may be far away; appearing before an international court might appear more
frightening; and to the extent it duplicates a national proceeding the international
proceeding will represent an additional burden. Further, local investigators will
presumably have a better understanding of an underlying conflict and thus be better
equipped to interpret and assess the credibility of the evidence. It is also conceivable
that victims, witnesses and even the perpetrator will be more cooperative in a local
setting; although the opposite might also be the case.

Some of the local advantages might be neutralised by a lack of impartiality. If the
investigators or judges should sympathise with the perpetrators, this might create
distrust among victims and witnesses and prevent them from cooperating. There is
also a risk of intimidation, a problem which might be addressed by arranging venue
changes within the same judicial system. When such problems materialise, the
national proceedings might even be deemed non-genuine and be disqualified
according to the complementarity principle.

International proceedings convey a strong message of universal condemnation
of the crime and of sympathy with the victim. Territorial proceedings may, on their
part, generate sound local debates as to the causes of an underlying conflict and how
the conflict should be resolved. There is a local educational potential that
international proceedings are less likely to have. Local proceedings may contribute
to unifying groups involved in a political, ethnical, cultural or religious conflict.* In
the long run, the society’s successful transition to peace may even depend on such
effect. Successful national proceedings may reinstate the rule of law and signal the
condemnation of a violent regime. In brief, the proceedings may, if successful,
strengthen a fragile democracy and its institutions. Conversely, international
interference might be regarded as a manifestation of the state’s insufficiency as a
protector of human rights. Another possible local advantage is the democratic aspect
of a people judging its own past.

International investigators and judges might bring with them their own a priori
understanding of the events, different from the truth as it is perceived by the local
parties. They might, inadvertently, only confirm the “international” understanding
and not promote reconciliation. Koskenniemi notes that international crimes trials

“necessarily involve an interpretation of the context which is precisely what is
disputed in the individual actions that are the object of the trial. [...] This is where a

¢ This point was highlighted by several commentators as an argument as to why former Iraqi
President Saddam Hussein should be tried by an Iraqi court, see Howse 2005.
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trial becomes inevitably a history lesson, and the dispute at the heart of it a political
debate about the plausibility of the historical ‘interpretations™.*

One particularly important effect of local proceedings is their potential to contribute
to the individualisation of guilt and prevent the stigma of collective guilt on a whole
group of people. Such stigma may make it more difficult for the parties to reconcile.
International prosecutions are perhaps more easily seen as “symbolic” and thus
stigmatic on whole groups. Through a selective local process, where quite a few are
still prosecuted, a record acceptable to the entire population might be created.*® The
capability of a local justice system to build common ground should not, however, be
exaggerated, even when states proceed genuinely.

The perhaps most commonly cited argument against international interference
is that it might accentuate a local conflict. The interference may make key actors shy
away from peace negotiations. One might question, however, whether such effect
really is specific to international proceedings, or whether it is a possible effect of any
criminal proceeding. The argument is typically forwarded by a state which itself is
reluctant to proceed. Where there is a security risk involved, there might in fact be
arguments for both levels: while a local system might be better equipped to exercise
sensitivity, the international system might stand a better chance of being perceived
as neutral, and the security situation might be better taken care of.

An aspect which might give rise to criticism vis-a-vis international courts is that
they have limited capacity, more so than national judiciaries, and can deal only with
a very limited number of cases within a given situation. Moreover, the jurisdiction is
limited in time,* and it is therefore possible that the international court may only
interfere vis-d-vis some of the crimes committed within one conflict. This might, at
least to local people not familiar with the court’s jurisdictional regime, create a
perception that international justice is selective or, at best, random.*

The perceived fairness of national proceedings is bound to vary. There is an
apparent risk that domestic justice, and in particular that of the territorial state, will
be perceived as biased, either overly protective or overly vindictive vis-d-vis the
suspect. Cassese notes that “there may be a risk of ‘witch hunting’ or of using the

47 Koskenniemi 2002, p. 16-17.

“ Ibid,, p. 10.

4 According to article 11 of the Statute, the ICC has jurisdiction only over crimes committed
after 1 July 2002.

% The ICC Prosecutor must therefore strive to inform local people of the limits of the Court’s
jurisdiction.
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criminal courts for settling political accounts”.”" As for international proceedings,
these will generally be presumed to be fairer, although some possible problems will
be noted below. Importantly, the fairness might be perceived as lesser in the
perpetrator’s home state and/or the state where the crimes occurred. When this is
the case, it is particularly unfortunate as these states are where the positive effects of
the international proceedings would have been most needed.

The advantage and even necessity of a broader understanding of an underlying
conflict is particularly apparent when international crimes are prosecuted. Such
crimes are typically the result of old and intense disputes, such as the right of one
group to live in a country on the same terms as others. In order for an international
trial to enjoy credibility, the various actors in the process must possess an adequate
understanding of the conflict. It is therefore imperative that they study the
underlying causes and mechanisms carefully beforehand, preferably by consulting
local expertise. To some extent, this concern might be addressed through an
adversarial procedure where the parties are allowed to present their views freely.

Professional skills are crucial to any criminal proceeding. Here, international
proceedings will excel. Few, if any, national systems are able to compete with an
international court when it comes to attracting legal expertise, although challenging
national trials might also attract experts. Optimal skills are, however, not needed for
the proceedings to hold a fairly good standard. Besides, only by trying and
occasionally failing will national legal systems be allowed to develop.® All in all,
however, the lack of domestic expertise remains a problem in such cases, and it is
probably a reason why states do not proceed with a case, without the situation
necessarily amounting to one of unwillingness or inability as required by the
complementarity principle.

The need to establish a historical record is often noted as a key reason why
international crimes must not go unpunished. Such record might help future
generations understand how the crimes could ever be committed and perhaps enable
them to prevent the crimes from occurring anew. The motive for establishing a
record may, however, also be a less legitimate desire to justify the acts of one party to
a conflict. Yet another, more legitimate, motive might be to shape or highlight
certain aspects of a country’s history. For instance, a purpose of the Israeli Eichmann

> Cassese 2003, p. 354. As an example, the Rwandan proceedings in the aftermath of the 1994
genocide seem to have generated gross violations of the suspects’ rights, see Obote-Odora
1999, paras. 86 and 87.

>2 It might be questioned whether the try-and-fail perspective is acceptable when the crimes
are so grave.



Why and Where Should International Crimes be Prosecuted? 25

trial was to focus on the Holocaust, an aspect that had not been focused on by the
International Military Tribunal (IMT), which instead focused on crimes against the
peace. Another purpose of that trial may also have been to focus

“away from [the] image of Jews as helpless victims driven like lambs to slaughter
and to bring to light stories of Jewish resistance and heroism”.**

An important point is that while local proceedings might at the outset ensure a
better understanding of the underlying conflict, there is an increased risk that there
will be such hidden agendas.” While perhaps legitimate as such, there is a risk that
these types of agendas will prevent the truth from prevailing in a balanced manner.

As for the Nuremberg trial, it did not only fail to focus on the Holocaust; it
delivered a partial truth in another, arguably even more disturbing, manner. It dealt
exclusively with Axis crimes, while Allied crimes, such as the bombings of Bremen,
Hiroshima and Nagasaki, remained unexposed. As for more “truly” international
courts, such as the ICTY, the ICTR and, not least, the ICC, they do not have the
same interests in shaping the truth. Yet they have not escaped all criticism in this
regard at this point.

2.4.3. International proceedings vs. proceedings under the universality
principle

As noted, the complementarity principle gives priority to any “state which has
jurisdiction”, including universal jurisdiction when provided for under international
law. The exercise of universal jurisdiction is rarely an ideal solution, but it appears to
be a necessary means to reduce the unavoidable impunity gap created by the failure
of the states concerned combined with limited international capacity or lack of
international jurisdiction. As such, universal jurisdiction is, alongside international
prosecutions, yet another complement to national proceedings. Indeed, there are
conventions making the right and duty to exercise universal jurisdiction subsidiary
to the jurisdiction of the territorial state, just as the jurisdiction of the ICC.”

>3 Koskenniemi 2002, p. 22.

> Koskenniemi calls trials with such hidden agendas “political instruments to target former
adversaries”, see Koskenniemi 2002, p. 10.

> E.g. articles 49, 50, 129 and 146 respectively of the four Geneva Conventions establish a duty
to prosecute, while at the same time providing that the custodial state may also, if it prefers,
“hand such persons over for trial to another High Contracting Party concerned, provided
such High Contracting Party has made out a prima facie case”. Paragraph 3(c) of the Krakow
Resolution proposes that the custodial state, before it exercises universal jurisdiction, “ask the



26  Chapter2

Many of the arguments against the exercise of universal jurisdiction are similar
to those submitted against international proceedings. A third state’s exercise of
jurisdiction might suffer from ineffectiveness due to the remoteness to the crime; the
legitimacy might be questioned (that might also be the case in the states directly
affected); the local educational, preventive and reconciliatory effects might be
limited; and the global effects might be reduced as well, compared to international
proceedings, although any exercise of universal jurisdiction tends to attract
considerable attention and the proceedings typically will be conducted in a
transparent manner. At the same time, proceedings in a third state generally stands a
better chance of being perceived as fair than proceedings in the states directly
affected by the crime.

Prosecuting on basis of the universality principle might strain the relationship
between states and create a security risk, possibly eliminating the security gain
otherwise associated with the prosecution of international crimes. Exercising
jurisdiction over foreigners is a delicate exercise which requires exceptional
diplomatic skills. This is particularly true when the crime was committed or
condoned by the foreign state’s government officials. The International Law
Commission (ILC) noted in its discussions on the ICC, comparing the usefulness of
an ICC regime with that of universal jurisdiction, that

“the principle of universal jurisdiction has major drawbacks. States are often placed
under extreme duress, or even become victims of blackmail or violent crimes
perpetrated by groups of terrorists or other criminals bent on blocking either the
trial of an offender by the State concerned or extradition”.>

When a state exercises universal jurisdiction, it acts as an agent of the international
community basing its jurisdiction on widespread condemnation.”” In this sense, the
exercise has great symbolic value, albeit lesser than that associated with international
prosecution. That the exercise of universal jurisdiction might prompt other states to

State where the crime was committed or [sic] the State of nationality of the person concerned
whether it is prepared to prosecute that person, unless these States are manifestly unable or
unwilling to so”, see Universal criminal jurisdiction with regard to the crime of genocide, crimes
against humanity and war crimes, Institute of International Law, Krakow, 26 August 2005
(available at http://www.idi-iil.org/idiE/resolutionsE/2005_kra_03_en.pdf). Some of the
separate opinions in the ICJ]’s Arrest Warrant of 11 April 2000 indicate that universal
jurisdiction is preconditioned on the presence of the suspect in the territory and that it is
always subsidiary, see IC] Reports 2002, p. 18.

* YBILC 1992, Vol. II, A/CN.4/SER.A/1992/Add.1, p. 52, para 7.

*7 Clark 1990, p. 254.
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prosecute, and probably even more so than will an international proceeding (but the
very existence of an international jurisdiction might, as noted, provide a
considerable incentive), is an advantage that should be noted.

2.4.4. Effects specific to international criminal proceedings

International criminal proceedings attract more international attention than any
other proceedings. Their positive effects easily transcend the states or regions
directly affected by the crimes. No doubt, the Nuremberg trial would have had a
diminished impact if had it been conducted by a single state. This extended impact is
a raison d’étre of international proceedings. As for the victims, the fact that “their”
crimes are dealt with at the international level might be perceived as a confirmation
that the world community cares, thus accelerating their transformation from victims
to individuals with regained self-dignity. International proceedings might promote
more adequately than national proceedings structural changes within the state due
to the international attention and pressure generated. The international proceedings
might change the status of a conflict from “forgotten” to “highlighted”, committing
the international community and generating additional support to the victims, e.g. in
the form of humanitarian aid.

One might further argue that international jurisdictions, due to the judges’
superior legal knowledge, are better suited to develop international criminal law. A
centralised international jurisdiction will also produce a more consistent
jurisprudence than will individual national judiciaries. The four international
jurisdictions that have preceded the ICC have all handed down seminal judgements.
Such jurisdictions will also call the crimes by their proper names, such as “genocide”
and “torture”, instead of labels such as “murder” and “bodily harm”, thus more
adequately promoting the development of international criminal law.

A danger which seems particularly relevant to international trials is the
possibility for the accused to use the courtroom as an arena for submitting political
propaganda. From the dock of an international court, the accused might seek,
perhaps successfully in some people’s eyes, to justify his or her acts. Such strategy
may well work vis-a-vis fellow citizens who do not view the international trial as
legitimate. A striking example of this is the manner in which ex-president Milosevic
appeared before the ICTY, using rhetorically persuasive but legally irrelevant

%8 The ICC involvement in northern Uganda has, for instance, brought attention to a conflict
which Jan Egeland, UN Under-Secretary General for Humanitarian Affairs, referred to as
“one of the world’s longest and most forgotten conflicts”, Boustany 2004, p. A18.
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arguments which nevertheless gave him the status of a martyr in the eyes of many
Serbs. An inherent dilemma is that if the accused is not allowed to speak freely, the
perception might be created that his or her rights are violated.

When international criminal law is enforced by different national systems, the
inevitable result is that perpetrators who have violated the same international norms
are punished differently. By contrast, if all international crimes were dealt with by
the same international jurisdiction, this would ensure similar reactions to similar
crimes. It might appear counter-intuitive to argue that similar acts do not have to be
similarly punished; yet differing national reactions might reflect aspects of different
cultures in which the crimes have been committed. Arguably, only by allowing such
variation will each reaction adequately reflect the crimes’ gravity. Thus, the
argument might go that the desired effects of the proceedings depend on such
variation. It should also be noted that international law does not require similar
punishment across national systems.” It is perceived by many as a problem,
however, that perpetrators typically are treated more leniently at the international
level than nationally. When the most responsible are sentenced to 20 or 30 years in
prison and less responsible are executed, this is a moral paradox. Yet from an
international law perspective, this can, on balance, hardly be construed as a real
disadvantage of international proceedings.

2.4.5. A tentative conclusion

Under the complementarity principle, the ICC will set aside a national proceeding
only when it is non-genuine. That is not to say, however, that a genuine national
proceeding always is “better” than an international proceeding. Whether national or
international proceedings truly are preferable depends largely on the concrete
situation and the desired effects of the prosecution. In the ICC negotiations some
delegations stated that

“instead of assuming a priori that certain categories of crimes were better suited for
trial by an international criminal court, it would be preferable to determine the

circumstances when trial by such a court was appropriate”.®

All the complementarity principle does, however, is to highlight one situation, albeit
the most important, namely where the national proceeding is non-genuine and

«

% Article 80 of the Statute reflects this, providing that the provisions on penalties “[do not
affect] the application by States of penalties prescribed by their national law”.

% Report of the Ad Hoc Committee on the Establishment of an International Criminal Court,
1995, A/50/22, para. 92.
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impunity otherwise will prevail. When the ICC is not authorised to interfere in other
situations where it would have been preferable in the sense that it would best have
promoted the purposes that criminal justice is intended to serve, this is primarily
due to sovereignty concerns. This is true even if the ICC, for capacity reasons, would
not have been able to interfere in more than a very limited number of cases anyway.
The above described advantages and disadvantages should be kept in mind as they
might be useful for the determination of which situations and cases, out of a number
of situations and admissible cases, should eventually be selected for ICC interference
according to the “interests of justice” criterion.






3. THE HISTORY OF THE COMPLEMENTARITY
PRINCIPLE

3.1. INTRODUCTION

Adopting the Rome Statute with 120 votes in favour, 21 abstentions and only 7
negative votes was only possible after extensive discussions between international
law experts as well as between governments. This chapter will give an insight in the
discussions regarding the issue of admissibility and some key jurisdictional issues.
According to the rules on treaty interpretation, preparatory work is a
“supplementary means of interpretation” which can be resorted to in order to
“confirm the meaning” rendered by a more basic interpretation or in order to
“determine the meaning” when an ambiguous, obscure, absurd or unreasonable
meaning otherwise is rendered.®" The ICC negotiations produced a considerable
amount of “preparatory work”, including the reports and the Draft Statute of the
International Law Commission; the papers, reports and drafts of the Ad Hoc
Committee and the Preparatory Committee; as well as the documentation from the
Rome Conference.

Referring to the preparatory work of the ICC is not unproblematic. First, there
is no authorised collection of preparatory work, and there might be disagreement as
to which documents actually qualify. Second, some of the documents reflect the
ideas of a limited number of states. Third, an idea referred to in such documents
may not always coincide with a state’s final position. Fourth, interpreting the
statements in such documents is complex, inter alia, because they are often not
formulated with great precision. Fifth, not all states participated in the preparatory
work, and very few participated in all parts of it.®> Nevertheless, regardless of the
formal interpretational value, the documentation provides a valuable basis for a
deeper understanding of the development and nature of the complementarity
principle.

The following historical survey will, in addition to the issue of admissibility,
have particular focus on how the discussions on the critical issue of conferment
(acceptance) of jurisdiction developed. It will also, more briefly, comment on the
mechanisms for initiating proceedings and the relationship with the Security
Council. After some introductory remarks on the political stakes that were involved
in the negotiation (3.2), the survey is linked to what should be considered as key
stages of the process leading to the establishment of the ICC, i.e. the early ILC
discussions, including the report of the 1953 Committee on International Criminal
Jurisdiction, the ILC discussions on state responsibility and the ILC discussions on a

ol Articles 32 and 3(1) (a) and (b) of the Vienna Convention.
2 Save perhaps for a handful of particularly well-staffed states such as France, the United
Kingdom and the United States.
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draft code of offences against the peace and security of mankind (3.3); the
establishment in 1993 and 1994 of the two ad hoc Tribunals for the former
Yugoslavia (ICTY) and Rwanda (ICTR) (3.4); the ILC discussions on an
international criminal court from 1990 to 1994 (3.5); the 1995 Ad Hoc Committee
(3.6); the Preparatory Committee from 1996 to 1998 (3.7); and the 1998 Rome
Conference (3.8).

1953 1993-94 1990-94 1995 1996-98 1998
Early Ad Hoc ILC Ad Hoc Preparatory Diplomatic
ILC Tribunals Discussions Committee Committee Conference
Discussions

3.2. THE POLITICAL STAKES INVOLVED AND THE CHANGING TIMES

The nature of an appropriate mechanism for allocating cases between the ICC and
states was an essential issue in the discussions. With this issue pending, states were
not able to fully foresee how the ICC would affect their sovereignty. States were
reluctant to compromise on any issue “without having a clear sense of how the total
picture would be”.** In 1994, ILC member Crawford succinctly noted:

“Law libraries throughout the world were full of schemes for an international
criminal court, but none had proved acceptable, for reasons that hinged on the
unwillingness of States to establish sweeping new procedures that might have
unpredictable effects.”®*

The discussions on admissibility were complicated by the fact that the issue was
intimately intertwined with other issues that all were, each in its own way, crucial to
states seeking to retain some control over the ICC’s activity vis-d-vis their citizens.
First, there was the regime for state consent to the Court’s jurisdiction. Should it be
compulsory (only requiring a relevant state’s ratification) or should it be optional
(requiring the ad hoc acceptance in any given case of at least the suspect’s home
state)? The latter would put the suspect’s home state in full control, whereas the
former would make the Court far more potent. Second, should the ICC Prosecutor
have proprio motu power to initiate criminal proceedings on his or her own
initiative, or should a referral from a state party or the Security Council be required?
And third, should the Security Council’s authorisation be required whenever the
ICC activity could potentially interfere with the Council’s operations?

% Holmes 1999, p 43.
¢ YBILC 1994, Vol. I, A/CN.4/SER.A/1994, p. 7, para. 2.




The History of the Complementarity Principle 33

The ICC regime can essentially be viewed as a two-track system: the first track
constitutes cases referred to the Court by the Security Council; the second track
constitutes cases referred by states parties or taken up proprio motu by the ICC
Prosecutor.® A key issue was how strong or how weak the second track should be
made (in particular that of an independent prosecutor, if that competence were to be
included at all).

One state particularly keen on retaining a certain degree of control over the ICC
activity was the United States. The American negotiators missed no opportunity to
stress the problems that an ill-conceived ICC might create with regard to the global
deployment of US forces. The problematic US positions on the key issues described
above derive mainly from the insistence of the Pentagon on the ability to prevent the
prosecution of American military personnel for actions undertaken in the course of
such operations. Four months before the Rome Conference, American chief
negotiator David Scheffer noted that “the stakes are very high” and that “an ill-
conceived permanent court might create bad law, discourage effective national
prosecutions, and create new divisions among States”.*®® He pointed out that “[n]o
other country shoulders the burden of international security as does the United
States”. He cited Security Council mandates, North Atlantic Treaty Organization
(NATO) commitments, humanitarian objectives and the combat against terrorism
and the proliferation or use of weapons of mass destruction. He added:

“It is in our collective interests that the personnel of our militaries and civilian
commands be able to fulfill their many legitimate responsibilities without
unjustified exposure to criminal legal proceedings. The permanent court must not
be manipulated for political purposes to handcuff governments taking risks to
promote international peace and security and to save human lives.”®’

As for the legal relationship between the ICC and the Security Council, Scheffer
noted that “the importance of a positive role for the Security Council must not be
overlooked in this debate; nor must the Council’s responsibilities under the UN
Charter be distorted with rhetoric about politicizing the ICC”. He warned that if the
negotiators failed to address the American concerns “we predict that effort will fail
and the prospects for an early establishment of a permanent court will suffer”.*® As
for the issue of state consent, Scheffer indicated the implications between it and the
allocation mechanism:

% Scharf 1998.
% Scheffer 1998.
7 Ibid.

8 Ibid.
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“The issue of ‘state consent’ arises when an individual case against an individual
suspect is being pursued by the Court’s prosecutor. At that stage, are there any
interested States which might have the right under the statute to block the
Prosecutor from proceeding further against the suspect? This is an enormously
important issue to some governments in the negotiations, and it is one which the
International Law Commission recognized in its 1994 draft of the ICC statute.

For years the United States has reserved on the issue of state consent. We have
always argued that we need to examine where other elements of the statute — such as
the role of the Security Council and the provisions on complementarity - settle
before determining what, if any, state consent to individual cases is required. The
robustness of the complementarity regime will have a strong impact on issues

relating to state consent.”®

As for the Prosecutor’s competence, Scheffer noted that it would be important for
the Prosecutor “to have some political clout behind him when he launches into his
or her investigative duties. That political clout can be attained through the referral
by the State Party or the Security Council. Without it, the prosecutor is essentially on
his or her own and may well encounter great resistance from States”.”

Having the US on board was clearly an important objective in the view of most
states. Yet many states indicated during the negotiations that it was not worth the
price of having to settle for a weak, arguably politicised body with little autonomy
and less credibility.

Of course, among the sceptics were also notorious “rough states” which one
would never expect to support the establishment of an international criminal court
simply because they perceived the risk of their citizens committing the relevant
crimes as too high. Among the “court-friendly states” were states such as Australia,
Canada, Germany and the Nordic countries. Among them were, however, also states
that had recently undergone transitions from authoritarian rule with an
understanding as to how impunity tends to undermine political reform and the rule
of law.”!

From the first draft of an international criminal court published in 1953 until
the Rome Statute was adopted in 1998, the envisaged relationship between the court
and states underwent dramatic changes. As envisaged in 1953, the court would have
jurisdiction over a given case only when the territorial state and the suspect’s home
state had accepted the jurisdiction on an ad hoc basis. Few, if any, believed that states
would ever authorise the court to initiate criminal proceedings in any given case

 Ibid.
70 Ibid.
71 Stork 1998.
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without the express consent from the states concerned. Over time, however, the
opinion of international law experts and of states (arguably in that order) changed.
According to the Rome Statute, states parties accept the ICC’s jurisdiction once and
for all by ratification.”” This would not, however, have been acceptable to any state
had it not been for the complementarity principle which gives states investigative
and prosecutorial priority.

With regard to the allocation mechanism, detailed material and procedural
questions had to be addressed, including: Should priority be given to the
international court or to states? If states were given priority, should it be made
dependent on a certain standard of the national proceedings? And according to
which criteria should such standard be measured? Should the standard relate to both
the will and the ability of states? How should the admissibility of a case be
challenged? And who should have the final say regarding the admissibility?

It should be noted that with optional jurisdiction, the allocation mechanism
would lose its significance as states would retain full control over the court’s activity
anyway. With compulsory jurisdiction, however, the allocation mechanism would,
once an alleged crime was within the jurisdiction, settle a dispute between the court
and states as to whether the court should interfere or not.

The instruments of earlier international tribunals offered no consistent
guidance as to how the allocation mechanism should be constructed. They provided
for different allocation mechanisms and they had all been too intrusive. The “over-
effective” allocation had been possible because the tribunals had all been forced upon
the states concerned. Looking all the way back to 1953, it is somewhat puzzling that
the need to strike a sound balance between sovereignty concerns and effectiveness
for a long time appears not to have been recognised. For decades, the two
alternatives referred to were either an exclusive international jurisdiction or a purely
optional jurisdiction. The first would be intrusive, the latter ineffective. Suggestions
of a more balanced regime appeared at a relatively late stage.

3.3. EARLY ILC DISCUSSIONS (1950-88)

Early traces of a complementary allocation mechanism can be found in the 1943
Draft Convention for the Creation of an International Criminal Court. It proposed
that

72 Withdrawal is, however, possible, see article 127.
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“no case shall be brought before the Court when a domestic court of any one of the

United Nations has jurisdiction and is in a position and willing to exercise such

jurisdiction”.”

The criterion “in a position and willing” shares important aspects with the Rome
Statute’s criteria “unwillingness” and “inability”. The draft did not, however,
expressly require that the national proceeding hold a certain standard. Strictly
construed, any national proceeding would pre-empt international interference,
irrespective of the proceeding’s genuineness.

3.3.1 The 1953 Committee

In 1948, prompted by the brutalities of the Second World War, the United Nations
General Assembly adopted a resolution that there would be “an increasing need of
an international judicial organ for the trial of certain crimes under international
law”. It invited the ILC to

“study the desirability and possibility of establishing an international judicial organ
for the trial of persons charged with genocide or other crimes over which

jurisdiction will be conferred upon that organ by international conventions”.”

In 1950, on recommendation from the ILC, the General Assembly established the
Committee on International Criminal Jurisdiction.”” The Committee, which
consisted of 17 ILC members, formulated proposals regarding some of the important
questions that the establishment of an international criminal court raised. These
were submitted to all UN member states. Having received the comments and
suggestions of governments and in pursuance of another General Assembly
resolution,’® the Committee (hereinafter referred to as the 1953 Committee) met on
27 July 1953 at the headquarters of the United Nations.”” On 20 August, after 23

3 Report of the 1953 Committee on International Criminal Jurisdiction, General Assembly
Official Records, Ninth Session, Supplement No. 12, A/2645 (1954), draft article 3.

7 General Assembly Resolution 260 B (III).

7> General Assembly Resolution 489 (V).

76 General Assembly Resolution 687 (VII).

77 The 1953 Committee held 23 meetings and concluded its work on 20 August 1953. Parallel
to this initiative, the first report on the proposed “Code of Offences against the Peace and
Security of Mankind” was given. The latter report suggested that prosecution be left to states,
but that a mandatory international court be set up for cases where there was “dispute” as to
the prosecution, “in order to guarantee control over the functioning of the system”. Further,
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meetings, the Committee concluded that “as an ultimate objective an international
criminal court would be desirable”, but at the present time it would “do more harm
than good [as the] rigid maintenance of criminal justice was likely to endanger the
maintenance of peace”.”® The most progressive members argued in favour of
establishing an international criminal jurisdiction “as far as present inter-State
relations would permit”. The report noted that

“those members favoured the establishment of a court, the jurisdiction of which
would depend on voluntary submission to that jurisdiction by the States willing so

to submit”.”

Thus, even the most progressive members wanted an optional international
jurisdiction. The Committee was so concerned with preserving state sovereignty that
it suggested that the constituent instrument (which they did not recommend was
adopted) provide that “the jurisdiction of the court was not to be presumed”.® It was
stressed that

“by conferring jurisdiction upon the court, a State was not bound to bring specific
cases before the court. Such a State had the right to do so, but it might well choose to

bring cases before its own national courts according to the laws determining

national criminal jurisdiction”.

This regime would have been totally inadequate vis-d-vis unwilling states.
Ratification would entail no commitment and entail no transfer of actual power to
the international court. The 1953 Committee even proposed that consent be
required both from the territorial state and the suspect’s home state. This was
considered as “an essential safeguard without which the statute was unlikely to be
acceptable to states”. As for the territorial state, it was noted that it “had a primary
interest in the punishment of that crime, since it was that State’s peace and order
which had been violated”.®® It was only a modest suggestion of a stronger
jurisdictional regime when the report noted that

article 6 of the Genocide Convention (1948) reflects the idea of an international criminal
court.

78 Report of the 1953 Commiittee, supra note 73, p. 3.

7 Ibid.

8 Ibid., p. 8.

81 Ibid.

82 Ibid., p. 15.
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“by special provision in the instrument conferring jurisdiction, the international

criminal court could, if a state so desired, be given exclusive jurisdiction over a

particular kind of crime”.®

Again it was stressed that the “mere conferment of jurisdiction would not have this
result”.®* There is little realism in suggesting that a state would a priori absolve itself
of its entire criminal jurisdiction over a certain type of crime. Such exclusive
jurisdiction would also, it should be noted, effectively prevent states from taking
their share of cases.

The 1953 Committee further stressed that at the outset the international
jurisdiction would not be exclusive but concurrent with national jurisdiction. The

conferment of jurisdiction

“did not affect the law of determining national criminal jurisdiction, and [...] this
national criminal jurisdiction still remained intact unless otherwise provided in
instruments conferring jurisdiction”.®

The report explained that the requirement of a case-by-case consent “had the
purpose of preventing conflicts of jurisdiction between the international criminal
court and national courts”.® A pertinent remark would be that such conflicts of
jurisdiction should be resolved rather than prevented altogether.

One possibly envisaged role for such a court could be that of an expert organ
offering authoritative and consistent interpretation of international criminal law.
Some support for this can be found in a discussion as to whether it would be
preferable to limit the court’s jurisdiction to crimes “which were defined in
conventions”. The Committee noted that

“only this restriction could ensure that the court would serve its proper function of
trying offences which could not better be brought before national courts”.s

At that time, most national judiciaries were probably viewed as incompetent to
adjudicate international crimes. The 1953 Committee met shortly after the
Nuremberg and Tokyo Tribunals and was probably impressed by their
achievements.

The Committee noted that “the moment had come for the General Assembly to
decide what, if any, further steps should be taken toward the establishment of an

% Ibid., p. 8.

8 Ibid.

8 Ibid.

8 Ibid (emphasis added).

8 Ibid., p. 9 (emphasis added).
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international criminal court”.®® Having considered the report, the Assembly decided
in 1954 that the attempt to establish an international criminal jurisdiction should be
postponed until it had taken up the report of the special committee on the question
of defining aggression and had taken up again the draft code of offences against the
peace and security of mankind, to which the issue of a court was related.® A similar
decision was taken at the Assembly’s 12th session, in 1957, as the questions of
defining aggression and the draft code of offences were postponed.*

The matter was again brought up in the General Assembly in 1968, but the
Assembly’s General Committee decided that it would not be desirable to consider
the items “International criminal jurisdiction” and “Draft Code of Offences against
the Peace and Security of Mankind” before it had completed the consideration of the
question of defining aggression.”® The issue was subsequently brought up in the
General Assembly in 1974 when a draft definition of aggression was submitted to it.
In allocating the item on the question of defining aggression to the Sixth Committee,
the Assembly noted that it was considering whether it should take up again the
question of a draft code as well as that of an international criminal jurisdiction.*
This repeated reluctance to establish an international criminal jurisdiction is clearly
best understood in the context of the Cold War between the world’s superpowers.

3.3.2. Discussions on state responsibility

As international crimes often involve state officials and are committed within the
state apparatus, individual and state responsibility could perhaps be considered as
two sides of the same coin (but they really are two different coins). State
responsibility had been on the ILC’s list of topics for codification from 1949 until the
draft articles of 2001 were completed. The ILC has, on several occasions, noted that
individual criminal responsibility and state responsibility are two distinct concepts.
The existence of one of them neither excludes nor implies the existence of the other.
In a comment to its 1976 Draft Articles on State Responsibility, article 19
(“International crimes and international delicts”), the ILC noted:

% Ibid., p. 15.

% General Assembly Resolution 898 (IX).

% General Assembly Resolution 1187 (XII).

' Official Records of the General Assembly, Twenty-third Session (1968), Annexes, vol. I
(A/7250), agenda item 8, para. 10.

%2 Official Records of the General Assembly, Twenty-ninth Session (1974), Annexes (A/9890)
agenda item 86, para. 2.
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“Punishment of those in charge of the State machinery who have started a war of
aggression or organized an act of genocide does not per se release the State itself
from its own international responsibility for such acts. Conversely, as far as the State
is concerned, it is not necessarily true that any ‘crime under international law’
committed by one of its organs for which the perpetrator is held personally liable to
punishment, despite his capacity as a State organ, must automatically be considered

not only as an internationally wrongful act of the State concerned, but also as an act

entailing a ‘special form’ of responsibility for that State.”*

The ILC also noted the different nature of the two concepts and that suggestions that
an international criminal court should be established to determine the “penal”
responsibility of the state in each specific case “have thus remained a dead letter”.**
As for the possible obligation of states to punish the guilty individuals, the
Commission has noted that this obligation “does not constitute the form of
international responsibility specially applicable to a State committing an
‘international crime’ [...]”.” Otherwise, the ILC has avoided integrating the issue of
individual criminal responsibility, and, a forteriori, a mechanism for implementing

it, in its discussions on state responsibility.

3.3.3. Discussions on a draft code of offences against the peace and security of
mankind

The question of establishing an international criminal court is also closely related to
the work on a code of offences against the peace and security of mankind, the former
being a possible mechanism for implementing the latter. These two concepts truly
are two sides of one coin. In 1947, the General Assembly had requested the ILC to
prepare a draft code of such offences.”® The crimes dealt with were characterised as
“crimes under international law, for which the responsible individuals shall be
punishable”.”” The Commission did not discuss an international mechanism for
imposing such punishment. It noted that pending the establishment of an
international criminal court as a separate issue, the code might be applied by
national courts.*®

9 YBILC 1976, Vol. II, A/CN.4/1976/Add.1, Part Two, p. 104, para. 21.
9 Ibid., p. 114, para. 44.

% Ibid., p. 119, para. 59.

% General Assembly Resolution 177 (II).

97 YBILC 1951, Vol. II, A/1858, para. 59, article 1.

%8 Ibid., para. 52(d).
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In 1954 the discussion on a draft code was postponed as the question of defining
aggression was being discussed separately. The latter issue was also, however,
postponed, and the ILC would take the discussions on a draft code up again only in
1982. During the 1983 discussions some members had expressed the view that a
code unaccompanied by a competent jurisdiction would be ineffective. It became
clear that the prevailing opinion was “that an international criminal jurisdiction
would be necessary”, and the Commission questioned whether it should “abide by its
1954 position or go further”.*”” It accordingly invited the General Assembly to
indicate (i) “whether the Commission’s mandate extends to the preparation of the
statute of a competent international criminal jurisdiction for individuals”, and (ii)
“whether such jurisdiction should also be competent with respect to States”.'® This
invitation was repeated in 1986, and from 1986 to 1989 the General Assembly
requested the Secretary-General to seek views of states as to how the code should be
implemented.'”

In 1988 the ILC adopted a draft article 4 regarding the aut dedere aut punire
principle, which was supposed to be an important factor with regard to the
implementation. The article provided that “this article [does] not prejudge the
establishment and the jurisdiction of an international criminal court”.'” The work
on such a court would two years later be taken up by the ILC in particularly devoted
sessions (see below).

3.4. THE ESTABLISHMENT OF THE AD HOC TRIBUNALS (1993-94)

The ICTY and ICTR statutes were the first international instruments to expressly
regulate the relationship between international and national criminal jurisdiction.
The jurisdiction is concurrent with primacy for the Tribunals, provided certain
criteria are met.'” Where a national court has already tried the person concerned,
the Tribunals may only try that person again if (a) the national trial characterised the
international crime as an ordinary crime; (b) the national court was not impartial
and independent; (c) the national trial was designed to shield the accused from
international criminal responsibility; or (d) the case was otherwise not diligently

9 YBILC 1983, Vol. II, A/CN.4/SER.A/1983/Add.1, Part Two, p. 16, para. 68.

190 1hid., para. 69, (¢) (i) and (ii).

191 General Assembly Resolutions 41/75, 42/151 and 43/164.

192 YBILC 1988, Vol. I, A/CN.4/SER.A/1988/Add.1, Part Two, p. 66 (article 4).

W3 TCTY article 9(1) and ICTR article 8(1) as well as ICTY article 9(2) and ICTR article 8(2).
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prosecuted.'® Where a case is being or has been investigated or the case is being
prosecuted by a state, the criteria for the two Tribunals’ interference differ slightly.

105 seize

The ICTY Prosecutor may, in addition to the ne bis in idem grounds,
jurisdiction when a case involves “significant factual or legal questions which may
have implications for investigations or prosecutions before the Tribunal”.’® The
ICTR Prosecutor may interfere on even more flexible grounds: (i) when the case is
the subject of an investigation by the Prosecutor; or (ii) when the case should be
subject to an investigation by the Prosecutor considering, inter alia, (a) the
seriousness of the offence, (b) the status of the alleged crime at the time of the
offence, (c) the general importance of the legal questions involved in the case.!”’”
Further, the ICTR may interfere (iii) when a case is the subject of an indictment in
the Tribunal.'*®

This admissibility regime, which most properly can be described as a modified
primacy, ensures a very effective international jurisdiction. The admissibility
grounds do not only aim at avoiding impunity; they even allow the transfer of cases
where this would be beneficial because of the factual or legal issues involved. This
enables the Prosecutor to proceed with a wide range of cases.'® Further, the
Tribunals’ jurisdiction is not dependent on state acceptance as they are established
under Chapter VII of the UN Charter. The only objections to this came from the two
states directly affected. The Federal Republic of Yugoslavia argued that war criminals
should be prosecuted “under national laws [...] in accordance with the principle of
territorial jurisdiction”.'? It stated:

“The ongoing drive to establish an international tribunal is politically motivated and
without precedent in international legal practice, so much since members of the
international community have not been able to agree on the establishment and
statute of an international criminal court for decades. The proposed statute of the

104 TCTY article 10(2) and ICTR article 9(2).

WSTCTY rule 9 (i) to (iii).

19 Tbid., rule 9 (iv).

W7ICTR rule 9 (i) and (ii).

198 1hid., rule 9(iii).

199 This rule is the one most frequently applied before the ICTY.

110 Letter dated 17 May 1993 from the Deputy Prime Minister and Minister for Foreign Affairs
of the Federal Republic of Yugoslavia to the Secretary-General (annexed to A/48/170 and
$/25801), p. 2.
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international tribunal is inconsistent and replete with legal lacunae to the extent that

makes it unacceptable to any State cherishing its sovereignty and dignity.”*"!

The Rwandan government had initially requested the establishment of the Tribunal
but ultimately objected to the wording of the statute. The fact that other sovereign
states did not object to such far-reaching primacies is due to two factors: First, it was
acknowledged that impunity in the two situations would have serious implications
for the peace and stability in the respective regions, one of them close to the
territories of permanent members of the Security Council. Second, most
importantly, the jurisdictions were limited to two specific territories. The activities
would be predictable and non-threatening to other states than those directly
affected.

One important principled argument against international primacy is that it
shifts the focus from the national to the international level. This may create the
wrongful impression that the prosecution of international crimes primarily is
considered an international task. It was therefore noteworthy when the United
Nations Secretary-General in 1993 noted that

“it was not the intention of the Security Council to preclude or prevent the exercise
of jurisdiction by national courts with respect to such acts. Indeed national courts
should be encouraged to exercise their jurisdiction in accordance with their relevant
national laws and procedures”.!!?

In 1997, ICTY Judge Antonio Cassese stated that

“our Tribunal cannot act alone to bring to justice all those who may be responsible
for atrocities in the former Yugoslavia. In this connection, I would like to call on
national courts, and judges, to assist in this struggle against impunity by initiating
their own prosecutions of persons on their territory who may have committed
atrocities in the former Yugoslavia. [...] The two approaches - international and

national - should go hand-in-hand.”!*?

The potential of the Tribunals’ primacy was demonstrated in Prosecutor v. Tadic,
where Germany was genuinely investigating Tadic when the ICTY requested his

1 Ibid,, p. 3.

12 Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993), 3 May 1993, S/25704, para. 64 (available at http://www.un.org/icty/legaldoc-
e/basic/statut/s25704.htm).

' Address of Antonio Cassese, President of the International Criminal Tribunal for the Former
Yugoslavia to the General Assembly of the United Nations, 4. November 1997, para. 6 (available
at http://www.un.org/icty/pressreal/SPE971104e.htm).
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surrender. The ICTY Appeals Chamber stressed the need for primacy and noted,
perhaps not so fitting to the case at hand, that

“when an international tribunal such as the present one is created, it must be
endowed with primacy over national courts. Otherwise, human nature being what it
is, there would be a perennial danger of international crimes being characterized as
‘ordinary crimes’ [...], or proceedings being ‘designed to shield the accused’ [...], or
cases not being diligently prosecuted [...]. If not effectively countered by the
principle of primacy, any one of those stratagems might be used to defeat the very

purpose of the creation of an international criminal jurisdiction, to the benefit of the

very people whom it has been designed to prosecute.”!*

The statement does not, however, seem to consider a complementary relationship as
an option. Complementarity aims at remedying all these stratagems, save an
“ordinary crimes” scenario which does not amount to inability or unwillingness. In
Tadic, the judges apparently compared primacy with the opposite: an absolute
(unconditional) national primacy.

The two ad hoc Tribunals clearly had an important impact on the process
toward the establishment of a permanent ICC. As cases were handled in The Hague
and Arusha, states gradually became accustomed to the idea that criminal law could
be exercised at the international level, and it was demonstrated that international
jurisdictions could play a meaningful role. Even in terms of the relationship between
national and international jurisdiction the significance of the two regimes should not
be underestimated. The exceptions to the Tribunals’ primacy gave useful guidance as
to how a complementary regime could be structured. At the same time, what was
acceptable in a precisely defined situation with justice dispensed post facto was not
necessarily acceptable on a global and permanent basis.

3.5. THE ILC DISCUSSIONS ON AN INTERNATIONAL CRIMINAL COURT (1990-
94)

A study of the ILC discussions leading to the 1994 Draft Statute for an International
Criminal Court (hereinafter referred to as the ILC Draft Statute)!'® sheds valuable
light on how the complementarity principle and the jurisdictional regime developed
and on the controversies involved. The fact that a pre-eminent international legal
body such as the ILC would accept a complementarity allocation mechanism
contributed strongly to the principle’s acceptance in the Ad Hoc Committee and the

4 Prosecutor v. Tadic, para. 58.
1S YBILC 1994, Vol. IT, A/CN.4/SER.A/1994/Add.1, Part Two.
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Preparatory Committee where the principle was refined. The admissibility criteria
proposed in the ILC Draft Statute are not significantly different from those adopted
in Rome. Of particular importance was the ILC’s reference to “ineffective” national
proceedings, authorising the ICC to interfere not only vis-a-vis feeble judiciaries but
also vis-a-vis states seeking to shield the perpetrator. At the same time, the envisaged
jurisdictional regime was rather weak, with an opt-in regime dependent on an ad hoc
acceptance in addition to ratification''® (with a notable exception for genocide over
which the ILC proposed inherent jurisdiction). Only a referral by the Security
Council would bypass this requirement. On balance, however, the weak
jurisdictional regime arguably made it possible for the ILC to propose an effective
allocation mechanism.

3.5.1. The 1990 session: An optional court with a review function

In December 1989, the General Assembly noted the approach currently envisaged by
the ILC regarding an international jurisdiction for the implementation of the draft
code of crimes against the peace and security of mankind. The Commission was
invited to

“address the question of establishing an international criminal court [...] with
jurisdiction over persons alleged to have committed crimes which may be covered
under such a code of crimes [...] and to devote particular attention to that question
in its report on that session”.'"”

3.5.1.1. The relationship with national jurisdictions

In his eighth report to the ILC, the Special Rapporteur included a questionnaire
which he called “Statute of an international criminal court”, listing questions that the
establishment of such a court would raise. He did not deal with the relationship with
national jurisdictions in general terms, but one particular issue was the “authority of
res judicata by a court of a State”. Two alternatives were suggested: Version A simply
provided that the court “cannot try and punish a crime on which a final judgement
in criminal law has been handed down by the court of a state”. Version B would
allow the court to interfere vis-d-vis that state

116 Such requirement of ad hoc acceptance would resemble the one provided for in ICJ article
36.
17 General Assembly Resolution 44/39.
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“if the State in whose territory the crime was committed, or the State against which
the crime was directed, or the State whose nationals were the victims, has grounds
for believing that the judgment handed down by the State was not based on a proper

appraisal of the law or the facts”.!!8

The proposals have some flaws: They only refer to completed trials, not to ongoing
proceedings and decisions not to prosecute; the criterion “proper appraisal of the
law or the facts” is vague without more clarifying factors such as “unwillingness” or
“inability”; strictly construed, the court could interfere even vis-d-vis a which state
had misinterpreted the law or facts in good faith; the formulation “if the State [...]
has grounds for believing” is unclear both as to the burden and the standard of
proof; and the question as to who would have the final say in an admissibility dispute
is not regulated. It was therefore apposite when one member noted that the
Commission had to address more clearly a question which was

“often raised but rarely elaborated on, namely the legal implications for State
sovereignty of establishing an international criminal jurisdiction [...]. [T]he extent
to which national sovereignty was affected by the establishment of a court would

very much depend on whether the court was intended to replace, compete with or

complement national jurisdiction.” "

As for cases under examination by a court of another state, the same member h