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INTRODUCTION

_—.@L‘_m

A DISCURSIVE AND SOCIOPOLITICAL
APPROACH TO FREE TRADE AND
HumMAN RIGHTS

The terms of free trade in Mexico have led to, among other things,
deterioration in the environment, small-scale agricultural produc-
tion, working conditions, wages, and the living standards of women
and indigenous peoples. While organizations from the various social
movements concerned with these issues have worked at the national
and transnational levels with groups from other movements, this has
generally occurred within the limits of agents’ own particular dis-
courses and the only point they have managed to agree on is their dis-
content with the impact of free trade. In this context, the difficulties
involved in the negotiation of goals and agendas could be considered
an expression of the reaffirmation of particularity derived from the
transformations of late capitalism and the result of the fragmented
nature of postmodern societies (Arditi 1991, Gabardi 2001, Harvey
1989, Laclau 1990).

More recently, social gents have begun to use the language and
mechanisms of human rights in order to organize collective action
against those free trade-related issues that directly affect the majority
of Mexicans. In the name of human dignity they have participated in
both national and international joint political action combining stra-
tegic civil and political rights claims and economic, social, and cul-
tural rights demands. This strategic combination serves the purpose
of demanding participation in policy design and decision-making
related to trade as well as state and corporate accountability.
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This phenomenon is related to an important issue in the sociopo-
litical study of globalization: the politics of human rights and, more
specifically, the potentiality of human rights discourse to contribute to
transnational collective action. While most studies in this field focus
on the strategies deployed by social movements in order to influence
global social change, they pay little attention to more sociological
concerns, such as the agency-related and structural issues produc-
ing these struggles and the construction of identities and worldviews
through the use of human rights discourses. This study aims to fill
this gap by arguing that Mexican social movements operating at the
transnational level use human rights discourses in order to establish
common ground in their struggle against the unfair terms of free
trade. While this study does not suggest that the idea that human
rights have political potential for collective action is new,! it does offer
a new perspective on such thinking by means of a discourse analysis
that considers the way human rights were adopted as a discourse for
political struggle and how human rights language is used by social
agents.

This discourse analysis focuses on the issue of human rights poten-
tiality for collective action in specific sites—Mexico in this case—that
in turn generates instances of transnational collective action and thus
of contingent universals. In particular it uses a discursive approach to
assess the potentiality of human rights discourse for bringing together
social agents while establishing a link between the construction of
agent identities and global structural change. This approach allows
for the simultaneous analysis of structural and subjective issues and
considers the joint action undertaken by organizations as discursively
constructed.

The originality of this perspective can be identified in its consider-
ation of the sociopolitical potentiality of human rights discourses in
the specific case of Mexico and its treatment of an issue that in gen-
eral has not been the subject of in-depth studies. While it is true that
some studies of the political potentiality of human rights discourse in
Mexico exist, these are either concerned with the impact of human
rights struggles for norm-change (Keck and Sikkink 1998a), or are
limited in scope due to an exclusive focus on the rights of political
citizenship (Foweraker 1990, Foweraker and Landman 2000). In the
first group there is Keck and Sikkink’s study of the human rights
movement in Mexico and Argentina. Here, the authors demonstrate
that governmental human rights policies emerge in response to the
presence of human rights networks and can therefore lead to changes
in human rights practices (Keck and Sikkink 1998a). A sociological
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focus on the use of human rights discourse for the organization of
collective action is not included in this study.

Foweraker’s empirical work on the construction of citizenship and
“popular movements” in Mexico is restricted exclusively to civil and
political citizenship rights (Foweraker 1990, Foweraker and Landman
2000). For Foweraker, social movements are those dealing with citi-
zenship rights whereas those addressing economic and social issues
are popular movements because they ground their collective action in
“demands,” which he does not consider to be rights. He claims that
“Whatever the virtues of these rights [economic, social, cultural, and
collective rights] (and there are many), they do not qualify as integral
to the discourse of rights ...” (Foweraker and Landman 2000:14).
In addition to the work of Keck and Sikkink and Foweraker there is
also an empirical study by Williams (2001) which deals with shifts
in the character of protest and social movement formation as a con-
sequence of economic change, in particular the introduction of free
trade-related distributive policies. However, rights—apart from citi-
zenship rights allowing public protests—are not a primary concern of
her examination.

Regarding transnational collective action in general, existing stud-
ies focus on the use of human rights for effecting change in human
rights norms. Recent literature studying the use of human rights for
collective action in globalization tends to examine human rights from
the perspective of normative theory in international relations. Using
insights from the American School of Social Movement Theory,?
this literature argues that transnational social movements are a key
factor in norm creation and change and contends that civil society
actors are central to the contemporary establishment and expansion
of human rights as norms. By encouraging norm-making through
political processes, civil society contributes to social change (Brysk
2002, Brysk 2005, Gready 2003, 2004, Keck and Sikkink 1998b,
Khagram, Riker, and Sikkink 2002, Risse 2000, Risse, Ropp, and
Sikkink 1999, Thomas 2001). It also contributes to the establishment
of a system of global governance based on justice (Falk 2000).

This perspective is inscribed in the increasing interest of scholars
from the fields of international relations, sociology, and politics in
transnational collective action and human rights. The specific study
of human rights in transnational collective action argues that social
agents advocate norms in framing processes, that is, activists frame
their issues in human rights terms and therefore they either con-
tribute to the creation of new norms or the reform of existing ones
(Khagram, Riker, and Sikkink 2002, Gready 2004, 2003). They also
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highlight the importance of exploiting political opportunities pre-
sented to them in order to influence norm reform (Khagram, Riker,
and Sikkink 2002, Keck and Sikkink 1998b, Gready 2004). They
acknowledge the role of structural issues in shaping frames, espe-
cially when explaining the current move toward addressing economic
and social rights and locating duty in private actors (Brysk 2005).
However, there is a tendency in this literature to see movements as
autonomous agents of change as the authors pay almost no atten-
tion to international and national structural change in the shaping of
strategies—Thomas even argues that communist rule weakened as a
consequence of social movement action rather than as a combination
of factors: economic reform encouraged by Gorbachev together with
social pressure (Thomas 2001:6-7).

In the light of the literature discussed above, this study offers fresh
insight into the study of human rights and social movements in the
specific case of the struggle against free trade in Mexico by offering
a discourse analysis that includes both analytical and empirical ele-
ments. Here, I shall explain the steps taken to conduct this examina-
tion. First, I will discuss the discursive framework, which builds on
a sociopolitical and Latin American understanding of human rights
discourse and poststructuralist views of collective action and dis-
cursive practices. I shall accordingly discuss each of these parts and
describe how they relate to the chapter outline, after discussing why it
is important to study human rights strategies against free trade.

WHY STUDY HUMAN RIGHTS STRATEGIES
AGAINST FREE TRADE?

This study does not suggest that trade is itself a violation of human
rights; it suggests that free trade rules—or the lack of them—clash
with many of the cornerstones of international human rights dis-
course, such as state duty and legal enforcement for the protection
of labor, the environment, minorities, and so on. In the specific case
of Mexico, free trade has become central to economic policy. In fact,
Mexico has adopted free trade in a highly orthodox way, starting with
the unilateral elimination of tariffs on exports and imports in 1987.
Between 1993 and 2003 it signed 11 free trade agreements involving
44 countries.® The North America Free Trade Agreement (NAFTA) is
by far the most important trade agreement, because in 2003 Mexico’s
exports to the United States alone represented 88.2 percent of the
total (146,802.7 million dollars of a total of 165,355.2). Imports rep-
resented 61.81 percent of the total (105,685.9 million dollars of a
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total of 170,958.2).# For free trade enthusiasts, Mexico offers a suc-
cess story because it has liberalized trade massively and obtained sus-
tained export growth as a consequence—this in itself is considered
a development goal (United Nations Development Program 2005).
According to the United Nations Development Program (UNDP),
Mexico is responsible for over half of Latin America’s exports of man-
ufactured goods. It has sustained export growth rates of roughly
26 percent concentrated in high value-added technology sectors such
as cars and electronics—the so-called magquiladora industry.

Civil society challenges this idea of success by pointing out that
the trade surplus is mostly due to petroleum and maguiladora pro-
duction, which are prior to, and independent from, trade agreements
(Arroyo Picard et al. 2003).° In addition, since Mexico is a low value-
added producer of high-value added products, that is, it is an exporter
of manufactured goods assembled with imported components, this
type of export sector fails to forge links with the local economy and
communities. Furthermore, it provides minimal skills and technology
transfers (United Nations Development Program 2005). According to
the Mexican Action Network on Free Trade (RMALC, the Spanish
acronym for Red Mexicana de Accién Frente al Libre Comercio) this
kind of manufacturing has led to the collapse of national industries
and the UNDP considers it a weak industrial policy.

According to the UNDP, in order for free trade to be a success-
ful development strategy, it has to be, ironically, not that free. The
recipe for trade success according to the UNDP includes privileg-
ing a state-planned industrial and technology policy over the use of
cheap labor and the production of primary goods as “comparative
advantages.” This state-led policy should guarantee technology trans-
fer, regulate foreign investment, restrict imports, and provide incen-
tives. In addition, the state has to manage openness in a way that aids
rather than destroys economic sectors such as small-scale agriculture.
It should also rely on social and environmental regulation (United
Nations Development Program 2005).

For social movements, good trade policy has to avoid implementa-
tion of the principles and provisions discussed above, which have had
a negative social impact. The terms of the trade agreements signed
by Mexico have prevented the country from intervening in the plan-
ning and implementation of policy. Furthermore, these terms have
prevented Mexico from regulating labor, protecting the environment
and the agricultural sector, and controlling the performance of cor-
porations. These arguments underpin the strategies of social move-
ments using human rights discourses to oppose free trade.
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Apart from the macro level of impact described above, trade policy
has a direct influence on microeconomics: income, women, agri-
culture, labor, and the environment. First, regarding income, inap-
propriate trade policy has allowed the Mexican government to rely
on low wages as a comparative advantage. From the early stages of
liberalization, the Mexican government has relied on maintaining
low wages and weak collective bargaining rights as a comparative
advantage (interview with Alberto Arroyo, 2004). Nevertheless, this
strategy has ultimately proved unsuccessful because there are always
countries offering even lower wages, such as China (United Nations
Development Program 2005). The UNDP believes that, in addition
to this, wages are stagnant partly because exports are from low value-
added sectors, such as the maguiladora industry. At the end of the
day, it is stagnant wages, more than unemployment, which account
for the decision of millions of Mexicans to emigrate to the United
States (Novelo Urdanivia 2004:225).6

Low wages can also be used to explain the increasingly unequal
distribution of income, which is one of the major problems in contem-
porary Mexico. This situation has been exacerbated by free trade since
the poor cannot compete with imports and the rich take advantage of
the opportunities presented by exports (United Nations Development
Program 2005, Programa de las Naciones Unidas para el Desarrollo
2002). The UNDP’s Human Redevelopment Report, Mexico, 2002,
highlights inequality as a massive development problem in Mexico by
examining the income gap between the poor, the poorest, and the
wealthiest. While the individual wealth of 13 people in the country
is estimated at one billion dollars each, 23.5 million Mexicans from a
total population of 100 million cannot cover their basic needs. While
each of these 13 billionaires earns 1.9 million dollars a day, the poor-
est survive on one dollar a day. According to the UNDP framework,
almost 46 percent of Mexican homes are considered to be poor, as
their per capita income is less than two dollars a day. Only 10 percent of
Mexican homes have earnings of 26 dollars a day. Average per capita
income nationally is six dollars a day, and only 40 percent of Mexicans
earn more than the average income; economic growth per capita aver-
aged only a fraction over 1 percent from 1990 to 2003 (Programa de
las Naciones Unidas para el Desarrollo 2002).

Second, women’s rights are particularly affected by employment
conditions because they account for 58 percent of people employed in
maquiladoras. Most women are concentrated in the textile industry,
which is one of the sectors with the lowest wages together with the food
sector; while male employees are concentrated in the manufacturing
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sector—predominantly machinery and tools—which offer better
paid jobs (2002 WB study quoted in Red Género y Economia et al.
2003). In addition, although they do not emigrate to the United States
as frequently as men, women face many problems when their partners
leave their homes, such as irregular income (Mexicans in the United
States send money on a very irregular basis) and have to take charge
of the household, which includes the performance of unpaid domestic
work (Red Género y Economia et al. 2003).

Third, lack of control over policy also has consequences for agri-
culture. A major problem is that the richer countries continue to
protect their agricultural production. This prevents poorer coun-
tries from competing due to their inability to subsidize production,
which in turn leads to their products being more expensive. In the
case of Mexico, state failure to support the agricultural sector is a
major problem. The agricultural sector entered into crisis in the late
1960s, but the elimination of subsidies from the early 1980s through
structural adjustment programs, legal reforms eliminating commu-
nity land ownership, and the liberalization of agricultural products
in asymmetric conditions such as those of NAFTA has practically
destroyed the sector in Mexico. While U.S. farmers receive subsi-
dies amounting to 120 dollars per hectare annually and farm some
29 hectares each, their Mexican counterparts receive approximately
45 dollars annually to farm an average of 1.8 hectares each (Arroyo
Picard et al. 2003).” In addition, agricultural production in Mexico
is less “competitive” due to factors secondary to farming itself, such
as higher costs for fuel, electricity, and marketing (Arroyo Picard
et al. 2003).

The Hemispheric Social Alliance claims that a major problem in
the decline of the agricultural sector is that the Mexican government
either incorrectly negotiated terms for the elimination of import
tariffs, or has not used the protection allowed under the terms of
such agreements as NAFTA. As a result, while Mexico imported
8.8 million metric tons of grain and oilseed in 1993, by 2002, such
imports had increased to 20 million metric tons, representing an
increase of over 100 percent (Arroyo Picard et al. 2003:27). “The
situation with meat, tropical fruits, and other products is similar,”
Arroyo indicates, “These imports have replaced national products,
increasing rural unemployment. In addition, part of the country’s
infrastructure has been destroyed” (Arroyo Picard et al. 2003:27).
In relation to this, one of the biggest agricultural tragedies generated
by free trade under NAFTA is Mexico’s dependency on the import of
maize, which is culturally central to the Mexican diet. Maize imports
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have increased sixfold since 1994 (United Nations Development
Program 2005). However, even more worrying is Mexico’s increas-
ing loss of food sovereignty, as it has spent 78 billion dollars on food
imports over the last ten years (Arroyo Picard et al. 2003).

This situation is leading to the progressive destruction of the
sector. From 1991 to 2002, employment in the agricultural sec-
tor decreased from 8.2 million jobs to 7.2 million. It is likely that
unemployment in this sector contributed to the increase of jobs in
the informal economy, which passed from 33.7 percent of total jobs
in 1992, to 42.8 percent in 2002 (Oficina del Alto Comisionado
de las Naciones Unidas para los Derechos Humanos en México
2003:78).

Fourth, failure to enforce the law has had a negative impact on
workers’ collective bargaining power. The Mexican government
has maintained control over trade unions in order to prevent pro-
tests directed at the policy of low wages and the attraction of foreign
direct investment via loose labor regulation. The government prom-
ises investors that workers will be members of unions affiliated to the
national and corporatist Mexican Workers’ Confederation (CTM, the
Spanish acronym for Confederacién de Trabajadores de México) and
prevents the formation of independent unions. It also uses the labor
courts (controlled by executive power, rather than judicial power,
through the Employment Secretariat) to make independent unions
illegal or to ensure they lose legal suits against employers (Villalba
2004). This policy has led to the persecution and even murder of
independent union leaders, as well as the illegal closure of factories in
which independent unions have managed to win control of the col-
lective labor agreement.

There are numerous cases of independent unions harassed by the
government throughout the 1990s and the first decade of the
twenty-first century. For example, in 1991 the corporatist trade
union was responsible for the death of a worker and injuries to
several others during a referendum at the Ford Motor Company’s
Cuautitldn factory. Here employees were to vote for the trade union
that would assume responsibility for negotiation of the collective
labor agreement—the choices were the corporatist, CTM-affiliated
union, and an independent union set up by workers after the cor-
poratist union agreed to a reduction of workers’ benefits with the
employer. The independent union lodged a complaint with labor
authorities, which ruled against workers. They appealed the deci-
sion, but the company delayed procedures for a year, providing the
Ford Motor Company with the opportunity to fire 800 workers
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supporting the independent union. In the end, and because the
case became publicized, labor authorities ruled in favor of workers’
demands for a new vote.

A more recently publicized case was that of the Euzkadi work-
ers. In December 2001, German Continental Tires (Hulera Euzkadi)
closed down one of its two plants without proper authorization from
Mexican authorities as established in labor law. The plant that closed
down was located in the state of Jalisco, where workers had an inde-
pendent union. The company did not close its plant in San Luis Potosi
State, where the union is affiliated to the CTM. When workers called
a strike to challenge the illegality of the closure, the government sup-
ported the German corporation by arguing, without legal support,
that the strike was “not applicable” (Ortega and Solis 1990).

Finally, regarding the environment, failure to enforce the law has
also led to environmental dumping—the bending or even elimina-
tion of laws protecting the environment. For instance, in 1995 the
state government awarded the U.S. forestry company Boise Cascade
the concession and exclusive rights to purchase and exploit timber in
Costa Grande in Guerrero. This is an area plagued by poverty and
environmental laws lax enough to permit the loss of 38 percent of
the forest (86,000 hectares out of a total of 226,203) between 1992
and 2000. In 1998, a group of farmers in Petatlin, Guerrero state,
realized that water had become scarce in the region and that this was
due to deforestation. In response to this, they organized themselves
to protect the forest against the environmental pillaging of Boise
Cascade, which suspended its operations that year as a result of pres-
sure from farmers. However, the state government used the claim
that armed groups were operating in the area to justify the deploy-
ment of troops and the abuse of locals. A well-known case of such
abuse was the arbitrary detention, torture, solitary confinement, and
imprisonment of Rodolfo Montiel and Teodoro Cabrera, local farm-
ers active in the defense of the environment. Their case was taken
up by environmental and human rights groups and resulted in their
release in 2001 (Cienfuegos and Carlsen 2003).

In addition, the lack of environmental regulation of corporations
under NAFTA has led to environmental vulnerability in local com-
munities, as the case of Metalclad shows. Metalclad is a U.S.-based
company that was awarded 15.6 million dollars in damages from
the municipal government of Guadalcizar, San Luis Potosi. The
municipality had refused to issue the company a permit to run a toxic
waste depot because of its justified concerns for the health of the local
population (Bejarano Gonzilez 2003).
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Also linked to the lack of environmental regulation is the case of
patents. Under the World Trade Organization (WTO) agreement
on patents and copyright, large multinational laboratories, and even
small companies based in rich countries, are patenting methods of
harnessing the planet’s biological wealth adopted and perfected by
indigenous peoples over thousands of years. One example is the case
of a type of bean known as Enola. In 1994, Larry Proctor, the owner
of Pod-Ners, a small seed production company based in the United
States, purchased in Sonora, Mexico, a package with many different
types of beans. He chose the yellow ones, planted them, and let them
grow. After mixing several generations of the bean, he managed to
produce a bean that he considered different to the original, and he
subsequently requested a patent in the United States that he called
Enola after his wife. This patent covers any variety of yellow beans,
and the patent owner demands royalties for every kilo of yellow beans
imported into the United States (La Neta 2005).

In summary, Mexico has been very enthusiastic in liberaliz-
ing trade by signing free trade agreements. However, the terms of
these agreements have had massive social and environmental conse-
quences because the state has failed to establish a national policy that
encourages local industrial and agricultural sectors. In addition, the
government has chosen deregulation of the environment and labor as
a comparative advantage.

HumMmAN RiGHTS DISCOURSE:
A SOCIOPOLITICAL AND LATIN AMERICAN
UNDERSTANDING

In order to analyze how human rights are used in collective action
against the human rights violations resulting from free trade policy, I
argue that it is necessary to define human rights as a nonessentialist
and ongoing discursive construction. This is not only because such a
view is coherent with a discursive analysis of collective action, but also
because a view of human rights grounded on social practices rather
than morals and metaphysics fits the dynamics of human rights dis-
course construction in Latin America.

It is widely accepted that more than 500 years after colonization
and almost 200 years after independence from Spain and Portugal,
a largely Catholic and Westernized Latin America does not have a
major problem with accepting a mainstream modern and secular dis-
course such as human rights. Asian and African scholars have con-
ducted theoretical examinations of human rights, suggesting the
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need for a cultural dialogue that includes the views of the Muslim
or Hindu worlds or the importance of community (Baxi 2002,
Donnelly 2002, Nyamu-Musembi 2002, Sen 1999). Latin American
human rights scholarship on the other hand has quietly accepted the
cultural relevance of mainstream human rights discourses (Beuchot
1993, Fix-Zamudio 1982). Consequently, the contribution of Latin
American scholars to the discourse of human rights has been limited
and largely overshadowed by the contributions of European, mostly
Spanish theorists, such as Peces-Barba (Peces-Barba, Asis Roig, and
Barranco Avilés 2004, Peces-Barba and Universidad Carlos I1I de
Madrid 1995).

Most Latin American philosophy scholars argue that Latin
American human rights discourse begins its construction in the
sixteenth century, with the theological work of missionaries in New
Spain such as Fray Bartolomé de las Casas, Francisco de Vitoria,
and Vasco de Quiroga. These missionaries defended and reaffirmed
the dignity of indigenous populations and demanded their social
welfare based on scholastic ideas of the human person (Carozza
2003, Beuchot 1993, 2005, De la Torre Rangel 1994). However,
given the region’s tradition of social struggle, and social and politi-
cal thought linked to these struggles, this book argues that a Latin
American human rights understanding would have to be built on
the interaction of European-based intellectual traditions and social
struggles.

Here we challenge the position adopted by the majority of
Latin American human rights scholars by proposing a genealog-
ical and intertextual view of human rights that serves to recover
the region’s major contribution to the field. This contribution is
based precisely on bottom-up struggles for human rights and the
region’s intellectual traditions, including structuralist discourses
rarely linked to human rights. Consequently, in this section I shall
first offer justification for a regional understanding of human rights
based on social struggles rather than purely European politico-legal
philosophy. Following this, I shall discuss the theoretical framework
devised to help recover these and other Latin American struggles
contributing to the construction of contemporary human rights dis-
course. This will help forward the methodological basis for a human
rights conceptualization that is specific to Latin America. Finally,
building on the idea that human rights should be understood in
the context of intellectual tradition and social struggles, I will offer
a definition of human rights discourse that responds to the Latin
American experience.
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Justifying a Latin American
Conceptualization of Human Rights

Today, the idea that human rights are the product of European lib-
eralism is a familiar one. Put simply, human rights are defined as
entitlements emerging from either a universal human nature based
on the possession of reason or the morality emerging from having
said reason. These alleged natural rights to life, liberty, and property,
which were first conceived in seventeenth-century England, devel-
oped later throughout Europe as entitlements to legal security and
political liberty. Relativist approaches to human rights—especially
those generated by anthropology scholarship—have accused human
rights proponents of making human rights appear as universal, when
in fact they represent a singular view of the world, the Western view,
as expressed in liberalism (An-Na’im 1995, Wilson 1997).

Even Latin American scholars attempting to identify the region’s
original contribution to human rights thought tend to find this in
the intellectual contributions made to the Western tradition of mod-
ern thought. Beuchot, for instance, shares the view of Carozza that
the Latin America contribution to human rights discourse can be
found in the theological and Aristotelian defense of indigenous peo-
ple’s human dignity. This defense was advanced by such thinkers as
De las Casas, Vitoria and Quiroga and it is closely linked to liberal
notions of human worth. While de las Casas and Vitoria built on
Aristotelian and Christian ideas of the human person in order to sup-
port a proposal for the human dignity and freedom of indigenous
people, De Quiroga demanded indigenous welfare and proposed
educative and health policies to protect them (Beuchot 2000). In a
similar way, given the fact that the 1917 Mexican Constitution was
the first expression of French contractualism to include social entitle-
ments, it is quite easy to identify major contributions to human rights
discourse in Latin America, although most of these constitutional
rights are in fact ineffective.®

Argentinean-Mexican philosopher Enrique Dussel argues that
the thought of De las Casas, Quiroga, and Vitoria should be con-
sidered part of early non-Eurocentric Latin American thinking. He
claims that while these theologians were Spanish and their theoretical
resources European (scholastic humanism), their ethical-philosophical
question was concerned with the right of Europeans to dominate,
occupy, and manage these recently “discovered” cultures. This con-
cern, he says, was lost in the philosophy of the centuries to come,
when Europeans universalized their particularities via philosophy
(Dussel 2006). Although I generally agree with these arguments in
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terms of the history of ideas, these ideas have to do more with the
Enlightenment version of human rights than with human rights as
we know them today, rights that use the Universal Declaration of
Human Rights (DUDH) as a starting point.

It is for this reason that I also disagree with Beuchot’s sugges-
tion that a philosophical foundation for human rights from a Latin
American perspective is necessary. He proposes, along the lines of
mainstream European legal arguments for the metaphysical and moral
foundations of human rights, to see them founded in a human nature
based on reason and providing the morals to legitimate the needs
that lead to their recognition (Beuchot 1993). The Latin American
contribution here is the construction of the human dignity underly-
ing such foundations, which is based on an allegedly specific Latin
American scholasticism.

I argue that both sixteenth-century Spanish scholasticism and
Beuchot’s proposal are not consistent with Latin American reality.
Both are related to liberal philosophy and juridical practice, which has
little to do with Latin America’s history of human rights construction.
In the light of this, I propose that a truly Latin American notion of
human rights should be founded in the region’s social struggles and
their feedback with Latin American thought based on the region’s
social reality. For this, I shall follow the arguments of Indian legal
theorist Upendra Baxi (Baxi 2002) and Mexican-Argentinean lib-
eration philosopher Enrique Dussel (Dussel 2007). Baxi argues that
both foundationalist and relativist ideas of human rights that attri-
bute human rights authorship exclusively to European thinkers or
liberal thought in general lead us to the false belief that human rights
are “the gift of the West to the rest” (Baxi 2002:24-27). Such ideas,
he claims, ignore non-Western traditions of thought that anticipate
and reinforce contemporary ideas of human rights. This is because
we tend to see a continuum in the evolution of human rights think-
ing and practice, when in fact liberal understandings of rights have
been contested by social movements since the formulation of the
International Bill of Rights.

Therefore, Baxi distinguishes between the emergence of “mod-
ern human rights” and “contemporary human rights” with the for-
mer emerging from Enlightenment thought, excluding the poor and
the colonized, and carrying with it three major assumptions that
systematically exclude most peoples of the world. The first of these
assumptions is the idea of an allegedly universal human nature that
conceives the individual (always a “man”) as an autonomous subject
with the capacity to transform the world if his rights are recognized
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and are used to impose limits on the state. As some schools of femi-
nist thought have pointed out, when considering its tendency toward
overdetermination and its construction as a way to preclude the possi-
bility of significant subjectivities, the idea of a universal human nature
undermines diversity and leads to a failure to acknowledge needs and
differences arising from social and economic inequalities and cultural
and gender differences. Feminists claim, for example, that universal
human nature in fact refers to a very specific kind of person: young,
white, heterosexual male and with property (Chinkin 1999, Chinkin
et al. 1997, Ramsay 1997).

Second, there is the idea of the “individual” that has emphasized
individualistic constructions of the individual (detached from com-
munity) and ontological individualism (the assertion that only indi-
vidual interests, wants, and preferences exist). Both these notions are
linked to the idea of the universal individual and have overemphasized
negative liberty. Both methodological individualism and ontological
individualism have led to an underdevelopment of mechanisms of
enforcement for human rights related to wider social issues, such as
economic, social, and cultural rights, hence limiting the production
of texts concerning these rights (Woodiwiss 2002). Finally, there is
the alleged separation between public and private spheres that leaves
the household and the market outside state influence and conse-
quently excludes problems related to these spheres (Clapham 1993).
This separation has had a negative effect on approaches to women’s
rights and responses to violations of rights resulting from economic
activity. However, the feminist challenge to this led to the recog-
nition of sexual and domestic violence as violations of the human
rights of women. In addition, the increasing number of challenges to
corporate activity has led to the formulation of the idea of corporate
responsibility in human rights.

In contrast to these limitations of modern human rights, contem-
porary human rights display two particular characteristics according
to Baxi. First, there is resistance to the assumptions and actual human
rights violations coming from dominant human rights discourses.
Second, there is an increasing inclusion of different kinds of subjects
and negotiations between nongovernmental organizations (NGOs)
and governments at the United Nations (UN). This has led to the
recognition of the rights of women, migrants, indigenous peoples,
gays and lesbians, refugees, children, etc. (Baxi 2002:24-41). Such
political trends have challenged and overcome the limitations of
liberal human rights discourse. For this reason it is impossible to
talk about a continuum in human rights thinking and therefore



FREE TRADE AND HumMAN RIGHTS 15

contemporary human rights are fundamentally different from mod-
ern human rights.

Furthermore, Baxi claims that in their contemporary version human
rights become an “insurrectionary practice,” which he defines thus:
“Through myriad struggles and movements throughout the world,
‘human rights’ become an arena of transformative political practice
that disorients, destabilizes, and at times even helps destroy deeply
unjust concentrations of political, social, economic, and technological
power” (Baxi 2002:10). Baxi’s examples are movements for decoloni-
zation, ecological integrity, and women’s rights. Further examples of
contemporary human rights would be the struggles for social, demo-
cratic, and collective rights in Latin America over the last 30 years,
such as the movements for land and services in Brazil, for democracy
in the Southern Cone, and indigenous rights in Mexico and Ecuador.

Forhispart,andinasimilarvein, when reflecting on Latin American
thought in general, Dussel argues that Latin American scholars have to
start an “epistemological decolonization” by reconstructing concepts
and theories in isolation from European thinking. He rejects ideas of
postmodernism and proposes a transmodern epistemological process
that comprises, but does not start from, modern European thought.
Dussel claims that it is necessary to look at a “world philosophy”—as
opposed to Western-centered “universal philosophy”—that demon-
strates an understanding of several notions currently monopolized by
Eurocentric epistemologies. One such notion could be human rights,
which, he argues, exists in most cultures. In fact, individual human
rights should be seen as a liberal “ontological defamation” (Dussel
2007).

From a Latin American perspective, a transmodern and decol-
onized epistemology reframing a variety of concepts including
human rights would have to begin in the region’s social reality,
more specifically, in the lessons of its major revolutions: the populist
movements of Perén and Cardenas; the Cuban socialist revolution;
the Chilean democratic revolution for human rights; the Sandinista
revolution for democratic socialism; the Zapatista movement for
indigenous rights and democracy; and the Bolivarian revolutions
headed by the presidents of Bolivia, the first indigenous president
in the region, Evo Morales, and Venezuela, Hugo Chavez. “With
the region’s reality, we are ahead in philosophical thinking,” says
Dussel, who is one of the major proponents of the philosophy of
liberation (Dussel 2007).

In the light of Baxi’s and Dussel’s calls for a contemporary and
decolonized conceptualization of human rights, an understanding
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specific to Latin America is therefore better framed by the notion of
contemporary human rights than by the idea of modern rights and
demands independence from European legalism that derived rights
from liberal philosophy. In a strict sense, these foundations do not
reflect the Latin American tradition of social struggle underlying the
region’s intellectual traditions. While not denying the contribution of
sixteenth-century Spanish religious thinking, Latin American liberal
legalism, and liberal political thinking, it is fair to say that this contri-
bution is to the modern rather than the contemporary view of human
rights expressed as an exclusionary constitutionalism. Following the
lead of Baxi and Dussel, a Latin America-specific understanding of
human rights cannot rest on an assimilation of European thought. It
must provide a synthesis of social movement practice and the intel-
lectual constructions supporting them, including traditions rarely
linked to human rights such as liberation theology.

Genealogy and Intertextuality of
Human Rights Discourse

In order to conceptualize human rights in such a way that the expe-
rience and intellectual traditions of social struggles such as those
described above are used to form the basis of this conceptualization,
the ideas of genealogy and intertextuality prove very useful. These
concepts help to establish both the historical specificity of a discourse
and its continuous construction within sociopolitical struggles and
tend to serve the interests of these struggles. In the first place and
with respect to genealogy, Michel Foucault in his initial studies—
those looking at medicine and psychiatry (Foucault 1977)—described
discourses as “autonomous systems of rules that constitute objects,
concepts, subjects and strategies, thereby governing the production of
scientific statements,” which in turn determine what can be said and
known about a given discipline (Howarth 2000:9). Later, in his works
dealing with sexuality (Foucault 1985, 1988, 1998) and the history
of punishment, Foucault borrowed from Nietzsche to develop a more
complex and power-related idea of discourse that he came to see as
“‘tactical elements or blocks operating in the field of force relations.’
From this perspective, discourses are the means for different forces
to advance their interests and projects, while also providing ‘points
of resistance for counter-strategies to develop’” (Howarth 2000). In
this way Foucault distinguished between discourse and nondiscur-
sive practices, such as institutions and techniques, and was interested
in the processes by which discourse and discursive practices relate



FREE TRADE AND HumMAN RIGHTS 17

to each other, for example, the relation power/knowledge (Foucault
1988, 1998). By adopting such a perspective, Foucault developed the
basis for a genealogical method of discourse analysis that traced the
emergence and formation of subjects, objects, concepts, and strate-
gies in specific contexts within power relations.

Based on this understanding of discourse, human rights as an
insurrectionary practice could be understood as a discursive forma-
tion, the genealogy of which could be traced in Latin America as a
whole, or in each region or country. Genealogy could help identify
the power relations leading to the development of human rights and
how these became a site for political, social, economic, and cultural
disputes. At the same time, genealogy could reveal the contribution
of local knowledge to the construction of concepts and strategies
according to context-specific needs—in this case, Latin American
structuralist thinking.’

In the second place, if human rights are seen as a discursive forma-
tion, they are constructed according to specific historical contexts
and social needs. This means that objects, subjects, concepts, and
strategies are neither fixed nor determinate but undergoing constant
construction due to their relations and the emergence of counter-
strategies. However, the question remains as to how, precisely, this
construction comes about. I argue that this is possible thanks to
intertextuality and the political legitimacy of human rights texts.

Baxi argues that intertextuality, a term drawn from literary criti-
cism and literary theory but widely adopted in Critical Legal Studies,'°
refers to the way texts are never completely new or self-evident but
formed by the conjunction of previous texts and their particular
social contexts. Texts have to be understood in their own social and
historical context, but also as incorporating present readings and con-
texts. The intertextual character of all texts,