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Introduction

Despite its social importance, the topic of the significance of race and gender 
in the law of torts has not received sustained attention largely because, on its 
surface, the world of torts appears divided between those who suffer injury 
and those who inflict injury, categories that are race and gender neutral. To 
be sure, there is a vague awareness that particular social groups are more 
likely to sustain certain types of injuries, for example, that women are dispro-
portionately hurt by domestic violence and that African American children 
are at greater risk than white children of suffering injury from exposure to 
lead paint. However, the conventional wisdom is that the legal rules, con-
cepts, and structures for liability no longer take account of the race or gender 
of the parties.

This book contests that conventional wisdom and explores how the shape 
of contemporary U.S. tort law—from the types of injuries recognized, to 
judgments about causation, to the valuation of injuries—has been affected by 
the social identity of the parties and cultural views on gender and race. At a 
time when formal doctrine is neutral on its face and rights and liabilities are 
stated in universal terms, considerations of race and gender most often work 
their way into tort law in complex, subtle ways. This book thus pays close 
attention to the social construction of harms, unconscious cognitive bias that 
affects legal reasoning, and the tacit measures by which the law places a dol-
lar value on human suffering. We examine the basic building blocks of tort 
liability—the concepts of intent, negligence, causation, and damages—for 
evidence of hidden race and gender bias, and we identify the gender and race 
implications of deep-seated assumptions that mark out the boundaries of the 
field. 

The story we tell is a complex one. Not all tort rules disadvantage women 
and racial minorities, and it is important to recognize that tort law has been 
a site for promoting equality as well as for perpetuating hierarchies. Particu-
larly in the past two decades, certain principles and concepts first enunciated 
in statutory civil rights litigation have migrated into tort law to produce a 
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more egalitarian body of cases. However, when viewed through a wider cul-
tural lens, the basic structure of contemporary tort law still tends to reflect 
and reinforce the social marginalization of women and racial minorities and 
to place a lower value on their lives, activities, and potential. We trace this 
thread of devaluation throughout tort law by dissecting the doctrines that 
can pose insuperable—but most often partial—barriers to the recovery of 
damages in contexts which specially affect women and racial minorities. 

The Measure of Injury offers a critical re-examination of the “proper” 
domain of tort law, focusing on which injuries have been placed at the “core” 
of tort law and which harms have been relegated to the margins. The most 
current revision of the prestigious American Law Institute’s Restatement of 
Torts (Third) is built around the dual premises that accidental injury lies at 
the core of tort law and that physical injury, rather than emotional harm or 
injuries to relationships, is of paramount concern. We question these foun-
dational assumptions on both descriptive and normative grounds. We argue 
that the privileging of accidental injury is possible only because massive inju-
ries caused by domestic violence and sexual exploitation have fallen outside 
the realm of compensable harms. In theory, the protection the law offers 
against intentional harm is certainly capable of capturing injuries suffered 
by victims of domestic violence and discriminatory workplace harassment. 
In practice, however, tort law has been a poor vehicle for compensation for 
these victims and does little to deter even the most blatant forms of aggres-
sion and abuse. 

Similarly, we contend that the privileged status of physical harm over 
emotional and relational injury found in contemporary tort law is sustained 
by dubious assumptions about the greater seriousness and importance of 
this type of injury in the lives of ordinary people. This book addresses the 
conceptual weakness of the physical/emotional distinction that pervades 
the law of torts. We explain how certain injuries—often related to reproduc-
tion and motherhood—have been socially constructed as “emotional,” rather 
than “physical,” with significant implications for the prospects of recovery. 
In a similar vein, we analyze the recent trend toward eliminating or curtail-
ing noneconomic damages that has emerged as a corollary to the privileging 
of physical harm. This recent effort has created a hierarchy of damages that 
ranks economic damages over noneconomic damages and casts doubt on 
the legitimacy and centrality of many kinds of intangible losses suffered by 
seriously injured tort victims. We detail how widespread tort reforms, such 
as the placement of caps on recovery of noneconomic damages, have had 
serious negative consequences for female and minority plaintiffs. Overall, we 
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explain how the marginalizing of emotional harm and noneconomic injury 
has worked to the systematic disadvantage of women and minority plaintiffs, 
who may find that the most serious recurring injuries in their lives are not 
compensable in tort. 

One of the principal objectives of this book is to connect the current 
emphasis on negligence, physical harms, and economic damages to gender 
and race bias, broadly conceived. The book catalogues a variety of mecha-
nisms—in contemporary law and historically—through which racial and 
gender hierarchies have been sustained and reproduced. In several contexts, 
old forms of bias have resurfaced in updated forms. In their new guises, 
the rules for recovery are often softer and less exclusionary but nonetheless 
operate to perpetuate disparities linked to race and gender. In the realm of 
intentional torts, for example, the old doctrine of interspousal immunity 
prevented wives from holding abusive husbands accountable for domestic 
violence that would otherwise be actionable in tort as battery, assault, or false 
imprisonment. Today, the obstacles to recovery for domestic violence torts 
are less total but also less visible. Contemporary claims of domestic violence 
victims have been stymied by short statutes of limitations, the imposition of 
technical procedural rules that steer cases into family court, and a system of 
insurance that denies coverage for women abused in their homes. As a result, 
tort claims for domestic violence are still exceedingly rare and are regarded 
as exceptional and problematic. 

A similar trajectory can be seen with respect to tort claims for injuries 
caused by workplace harassment. Prior to the 1980s, racial and sexual harass-
ment were unacknowledged as legal harms and were generally dismissed as 
harmless teasing, flirtation, or hazing. Largely because of the development 
of the concept of the “hostile environment,” workplace harassment has now 
been converted to a legal harm. Nevertheless, tort claims of harassment vic-
tims are often defeated by special judge-made rules of preemption and heavy 
threshold requirements of proof that cordon off these suits from the domain 
of torts, leaving only statutory civil rights remedies as a possible means of 
recovery. This sharp separation of civil rights law from torts lessens the 
amount of recovery for harassment victims; it also sends the message that 
tort law has no room for promoting race and gender equity and that public 
policy should not affect the contours of tort doctrine. 

With respect to negligence claims, we trace how gender-linked limitations 
on recovery have been part of the ongoing struggle by which each jurisdic-
tion determines the scope of duties owed by tort defendants. Under the gen-
eral rubric of recovery for negligent infliction of emotional distress, courts 
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routinely confront gender-inflected issues of sexual exploitation, reproduc-
tion, and parent/child relationships. The barriers to recovery in such emo-
tional distress cases have increasingly been liberalized, as courts chip away 
at the old common law doctrine that denied all legal protection for mental 
disturbance. In this chaotic area of law, however, courts continue to impose a 
host of limiting doctrines—from refusing to recognize “stand-alone” claims 
for emotional distress to insistence on the existence of a contractual relation-
ship between the parties—that are designed to make recovery more difficult 
than in “ordinary” cases of negligence, such as automobile accidents or slip-
and-fall cases. Following a pattern characteristic of contemporary forms of 
bias, the gender dynamic in these cases does not favor individual male plain-
tiffs over similarly situated female plaintiffs but instead operates to disfavor 
the type of claim that women plaintiffs are likely to bring, placing them at a 
considerable structural disadvantage.

In addition to focusing on how tort law selects injuries for legal recog-
nition, the book explores how cultural attitudes on race and gender affect 
legal judgments about causation. Employing the language of both traditional 
tort theory and social and cognitive psychology, we explain how seemingly 
simple judgments of cause and effect can mask more complex, controversial 
assessments of blame and responsibility. Our critique of the legal doctrine of 
causation argues that the quasi-scientific inquiry into “cause-in-fact” ought 
to be recast as an active mental process of “causal attribution.” Once this turn 
is made, it is easier to appreciate how prevailing gender and race stereotypes, 
race- and gender-based schemas, and other common cognitive “shortcuts” 
infect causal judgments and bias decision making. 

In certain types of cases, the gender and race of the victims are so salient 
that they deflect attention from the negligent actions of the defendant, mak-
ing it seem more likely that the plaintiff is solely responsible for the adverse 
outcome. The book discusses how issues of causation have been deployed in 
“wrongful birth” and lead paint cases to both expand and limit claims for mar-
ginalized groups. In the context of wrongful birth—a cause of action almost 
unthinkable prior to Roe v. Wade—changing cultural attitudes about repro-
duction and gender gradually led many courts to shift causal responsibility for 
an infant’s genetic defects away from the pregnant woman and onto the physi-
cian who negligently failed to inform her of available reproductive options. We 
trace how, over time, the causation issue has been framed differently, pointing 
to dramatically different results. In contrast, in lead paint cases, landlords and 
housing authorities that negligently failed to abate toxic hazards have some-
times succeeded in their attempts to claim that a minority child’s cognitive 
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impairment was traceable to preexisting conditions rather than to exposure to 
lead paint. We discuss how a court’s willingness to ascribe cause to “internal” 
factors, such as genetics and family background, may be linked to the racial 
identities of the plaintiffs, particularly in multiple-cause cases where a combi-
nation of factors contributed to an adverse outcome. Through these examples, 
we tease out the cultural dimensions of causal attribution and its dependence 
on norms and expectations linked to gender and race. 

Finally, because the law of damages is so central to tort recovery, The 
Measure of Injury concludes with an in-depth analysis of the methods and 
processes of the valuation of injury. In the realm of torts, court and juries 
not only determine liability but are required to measure injuries, as well. Not 
unlike sentences meted out in criminal cases, tort measurements of lost earn-
ings potential, pain and suffering, and other types of damages can be affected 
by negative attitudes toward social groups and are not immune from con-
scious and unconscious gender and race bias. In our sections on economic 
and noneconomic damages, we focus on the practical effects on women and 
minorities of statistical tables widely used to predict future economic losses 
and on the recent cutbacks in awards of noneconomic damages. We also 
highlight the expressive importance of tort damages as a signal of the social 
worth of plaintiffs and a societal measure of their suffering. 

Our examination of the practices relating to the calculation of lost future 
earning capacity provides a dramatic illustration of how basic racial and 
gender hierarchies can be replicated by using low-visibility methods of com-
putation that continue to be based explicitly on the race and gender of the 
plaintiffs. We discuss how courts and experts in both the United States and 
Canada have routinely relied on gender- and race-based tables to determine 
how many years severely injured plaintiffs would have worked if they had 
not been injured and the amount they would have earned in their lifetimes. 
This statistical practice tends to yield significantly higher awards for white 
men than for women of all races and minority men and is reminiscent of 
the segregationist practices of courts in the Deep South, which pegged tort 
recoveries of black plaintiffs to prior awards for other black plaintiffs. We 
also analyze two important recent rulings—by the Special Master of the Sep-
tember 11 Victim Compensation Fund and by Federal District Judge Jack 
Weinstein in the high-profile Staten Island ferry crash case—that reject such 
gender- and race-based calculations and devise more egalitarian methods for 
valuing injuries. 

Our discussion of tort damages takes up the contentious debate over 
the legitimacy of awarding plaintiffs money damages for intangible, non-
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economic losses. We critique the recent legislative assault on noneconomic 
damages brought about by the enactment of caps on this portion of a plain-
tiff ’s damage award, stressing the unequal effects such caps have on persons 
whose injuries defy monetization and who are unable to prove the value of 
their loss in market-based terms. We argue that the case for imposing such 
caps is flawed and based on a false dichotomy between the economic and 
the noneconomic aspects of a plaintiff ’s injuries. Much like the physical/
emotional distinction that denies recognition for certain types of injury, 
this dichotomy has had the effect of discouraging inquiry into the specif-
ics of plaintiffs’ injuries and minimizing the seriousness of those injuries. 
Denying full recovery for noneconomic harm disparately affects a class of 
largely female plaintiffs, including those with serious injuries and those who 
allege sexualized and reproductive harm, as well as elderly plaintiffs in nurs-
ing homes. In addition to these gendered effects, we cite evidence that caps 
on noneconomic damages negatively affect minority plaintiffs, whose cases 
are more likely to be rejected by prospective attorneys because they will not 
yield sufficient economic damages to make the lawsuits worth pursuing. The 
net result of these reforms is to reinforce gender and race disparities and to 
blunt the more egalitarian effects of jury awards at a moment in history when 
juries represent the most diverse site of decision making in the torts system. 

Most of this book is devoted to describing and deconstructing contempo-
rary tort law. We identify both doctrinal and structural obstacles to gender 
and race equity and isolate various mechanisms that reproduce disadvantage 
and disparities. At points, our description is detailed and traditional, focus-
ing in on specific rules, such as the preemption of tort claims for workplace 
harassment, that are clearly embedded in gendered and racialized contexts. 
At other points, our description of cognitive biases, tacit hierarchies, and 
dichotomies that pervade the law is more interpretive and critical; it func-
tions as argument as well as simple description. The connection we draw 
between the low value placed on emotional harm and the legal treatment 
of reproductive harms, for example, is meant simultaneously to explain the 
gender implications of an intricate legal doctrine and to critique the inad-
equate protection provided to women for a serious injury for which there is 
no clear male analogue. 

Throughout the book, we move from deconstruction to reconstruction and 
offer some proposals for changes we see as desirable. Our advice on reform-
ing tort law is limited and highly contextual. We suggest both large and small 
reforms that could push tort law in a more egalitarian and more just direction. 
Matching our critique, some of our proposals are very specific and pointed, 
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including our proposal for rejecting gender- and race-based tables in favor of 
more inclusive, neutral computations to measure damage awards. Other pre-
scriptions are pitched at a higher level of generality, such as our advocacy for 
allowing principles of human and civil rights to migrate into tort law in order 
to update and transform tort concepts of outrageousness and dignitary harm. 
Many times, we simply urge that the gender and racial contexts of tort cases 
be made more visible, even if it means little more than labeling a case one of 
“harassment,” “sexual exploitation,” or “reproductive harm,” rather than only 
intentional or negligent infliction of emotional distress. 

The approach to tort law we employ in this book differs from the domi-
nant intellectual approach in the United States, which draws heavily from 
the “law and economics” school, with its emphasis on the efficiency of tort 
rules. Instead, our critical approach to tort law is not tied to any one school 
of thought but is influenced by a diverse body of scholarship, within and out-
side the discipline of law. Throughout the book, we draw upon what is now 
regarded as “traditional” legal scholarship, particularly theories of equality 
and civil rights principles developed in constitutional law and statutory anti-
discrimination fields, such as employment discrimination law. 

Many of our normative commitments and methodologies have been bor-
rowed from the vast multidisciplinary feminist literature that has filtered 
into law, humanities, and social sciences. With respect to feminist theories, 
we lean extensively on several of the major perspectives within feminist legal 
thought—on liberal feminism, with its emphasis on formal equality and 
equal opportunity, on cultural feminism, with its revaluation of traditionally 
feminine activities and traits, and on radical feminism, with its condemna-
tion of sexual exploitation and abuse. In attempting to intertwine the major 
themes of race and gender, we share the viewpoint of postessentialist and 
critical race feminist writers who have maintained that systems of subordi-
nation are interlocking and interdependent and who have insisted that the 
specific situation of racialized subgroups of women and men may differ radi-
cally from those in the mainstream. 

Our perspective on race and tort law is informed by an antiracist and critical 
race literature that regards race as a persistent and central feature in American 
culture. From this literature we take up one of the prominent themes of this 
book, namely that slavery and segregation have left an imprint on tort rules 
and structures and that white racial privilege still affects the recognition and 
valuation of injury. It is our contention that race also matters in everyday judg-
ments of cause and effect and assessments of responsibility for injury. In our 
white-dominated society, the lingering cognitive association of blackness with 
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inferiority and with the lack of value can distort legal judgments, devaluing 
and sometimes erasing the pain and suffering of people of color. 

Finally, another particularly important influence that informs our per-
spective on tort law comes from social and cognitive psychology. We apply 
insights from that field to help us understand how the decisions of legal actors 
might be affected by race and gender, even when such actors are unaware of 
any bias and have no conscious desire to advantage or disadvantage a par-
ticular social group. As they operate in institutional contexts, common forms 
of cognitive bias—particularly habits of thought that make it harder to imag-
ine different outcomes—can affect expectations about what is normal and 
reasonable and therefore ultimately impact legal liability. The psychologi-
cal perspective has special relevance to the law because it provides a crucial 
mediating link between cultural attitudes and decisions made within legal 
frameworks and institutions.

As with much of the critical literature of the past three decades, this book 
pays particular attention to the multiple ways power and privilege play out in 
specific social contexts and to the social construction of legal meanings. In 
this respect, we regard tort law as a particularly appropriate site for investi-
gating differing “common sense” understandings of such fundamental con-
structs as dignity, reasonableness, cause, and injury. 

On a final note, we wish to underscore one special feature of tort law as 
a site for progressive reform—its capacity to express and reinforce universal 
norms and principles. Thus, although this book analyzes the significance of 
race and gender in tort law—and thus falls under the genre of identity-based 
scholarship—we are well aware that for many persons the appeal of tort law 
is that it is not closely tied to identity politics. Interestingly, the migration of 
civil rights concepts into tort law has the capacity to universalize claims of 
equal treatment and equal justice beyond traditionally protected groups of 
plaintiffs, such as women and racial minorities. In this respect, progressive 
changes in tort law may sometimes disrupt binary categories (such as black 
or white or male or female) by allowing recovery to plaintiffs whose injuries 
do not fit the familiar script of gender- or race-based injury. 

Organization of the Book

The organization of this book tracks the major demarcation lines in tort 
law, with chapters on intentional torts, negligence, causation, and damages. 
For each of these chapters, we have selected topics which best expose the 
workings of race and gender in those substantive areas. The four substan-
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tive law chapters are preceded by two chapters on tort theory and history. 
In these framework chapters, we situate our approach to tort law within the 
larger theoretical landscape and discuss important historical themes related 
to race and gender that are recapitulated in contemporary cases. 

Chapter 1 introduces our critical approach to tort law and distinguishes 
our approach from the two tort theories that currently dominate the field, 
law and economics and corrective justice. We explain how our approach is 
influenced by a strong Legal Realist tradition in tort law and by the impact 
of the Restatement of Torts, including the Restatement of Torts (Third) that 
is currently under way. We discuss the body of feminist and critical race 
scholarship that provides the main ingredients for our approach, as well as 
existing critical torts scholarship focused on gender and race. We conclude 
chapter 1 by aligning ourselves with “pluralist” scholars who regard the quest 
for a unified theory of torts as futile and undesirable and applaud tort law’s 
historical capacity to transform itself by absorbing concepts, principles, and 
norms from other areas of law.

Chapter 2 presents some of the major themes of the book through an 
examination of two groups of early cases that clearly show the impact of 
gender and race on the outcome of tort litigation. After a brief discussion of 
the importance of the institutions of slavery and coverture on the rights of 
tort plaintiffs, we examine a line of “nervous-shock” cases brought by female 
plaintiffs at the turn of the 20th century. We trace the development of the 
“impact” rule that served in many states to defeat recovery for women who 
suffered miscarriages and stillbirths as a result of shock and fright caused 
by defendants’ negligence. In these nervous-shock cases, we witness courts 
struggle with the proper classification of injuries cognitively associated with 
women and the emergence of a dichotomy between physical and emotional 
harm that continues to pervade the law of torts. Chapter 2 also introduces 
the concepts of racial devaluation and white racial privilege through an 
examination of segregation-era cases in which courts took note of the race of 
the parties and indicated the effect of race on their judgments about liability 
and damages. We discuss the positive value some courts placed on whiteness 
and the rights conferred on white plaintiffs to receive compensation when 
they complained of “insults” from racial minorities. The chapter concludes 
with an examination of suits brought by African Americans in which their 
injuries were minimized or devalued by judges who treated their claims less 
favorably than those of similarly situated whites. 

In chapter 3, devoted to intentional torts, we criticize the marginal status 
that intentional torts currently occupies in contemporary tort law and ana-
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lyze the slim protection tort law provides for two undertheorized claims of 
particular importance to women and racial minorities—claims for domestic 
violence and for workplace harassment. Our examination focuses principally 
on the tort of intentional infliction of emotional distress, the relatively new 
cause of action that allows plaintiffs to recover for “outrageous” conduct that 
produces severe emotional injury. We explore several doctrinal and struc-
tural barriers to recovery for these harms, ranging from lack of insurance 
coverage, to procedural joinder rules, to preemption of tort claims, all of 
which have the effect of steering domestic violence and harassment claims 
away from torts and into other areas of the law, such as family law and statu-
tory civil rights law. We criticize this constricting of the domain of tort law 
because it often leads to lower and inadequate compensation of victims, 
threatens to stunt development of general tort principles, and sends a dis-
missive message that these widespread harms do not measure up as injuries 
worthy of universal protection under tort law.

We address the tort of negligent infliction of emotional distress in 
chapter 4. The chapter analyzes a growing body of contemporary negli-
gent infliction cases that implicate plaintiffs’ interests in sexual integrity 
and autonomy and in reproductive choice and health. We also discuss 
“bystander” suits involving claims of parents and other family members 
who suffer shock and distress from witnessing the death or injury of their 
children or other intimate family members. The chapter traces several spe-
cial limitations on recovery imposed by the courts and criticizes judicial 
efforts to contain liability in emotional distress cases by means of “neu-
tral” rules that do not depend on context. We argue that courts in torts 
cases should be sensitive to context and should place a high priority on 
protecting plaintiffs’ sexual, reproductive, and intimate familial relation-
ships against negligent injury, analogous to their protection as fundamen-
tal interests under the U.S. Constitution. 

Chapter 5 examines the legal requirement of cause-in-fact and its relation 
to the psychological process of causation attribution. We discuss how gender 
and race stereotypes and other cultural attitudes linked to gender and race 
may affect judgments about cause and effect in tort litigation. We use two 
case studies—“wrongful birth” cases and lead paint cases—to analyze cul-
tural shifts in the understanding of causation and to highlight the danger of 
race and gender bias in “multiple cause” cases when courts and juries must 
decide whether injury was produced in part by an external or situational 
force, rather than stemming exclusively from an internal or dispositional 
source, such as a minority child’s genetic makeup or family environment. 
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Chapter 6 explores how considerations of race and gender have affected 
the amount of damages awarded to plaintiffs in personal injury cases. We cri-
tique the use of race-based and gender-based tables and statistics in comput-
ing loss of future earning capacity, arguing that such estimations are neither 
accurate nor equitable. With respect to noneconomic damages for pain and 
suffering and other intangible losses, we analyze the disproportionate impact 
legislative caps on such damages have had on women and racial minorities 
and argue that noneconomic losses should be treated on a par with economic 
losses. 

The book concludes with a summary of the various pathways through 
which considerations of race and gender find their way into tort law. We 
offer three general prescriptions for progressive change designed to make 
the law more equitable and more responsive to the interests of women and 
minorities.
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1
Theoretical Frames

Few look upon tort law as a field of intellectual inquiry rich in theory. 
Instead, most students and practitioners approach torts as an inherently 
practical enterprise, with little thought to the theories that purport to explain 
or justify the rules and practices of this particular system of compensation 
for injury. Similarly, the torts curriculum in law schools tends to be practice-
oriented. The typical first-year course in torts rarely gets beyond articulating 
the basic objectives behind the torts system—the twin goals of compensation 
and deterrence, with perhaps mention of a subsidiary goal of reinforcement 
of social norms.1 There is little time for exploring “big-picture” theoretical 
questions or examining the scholarship of tort theorists.

In academia, however, the theoretical currents are much stronger than 
they were a generation ago.2 Tort theory has now emerged as a recognizable—
if still small—genre of scholarship that gives some meaning and organization 
to various arguments and proposals for change in courtrooms, legislatures, 
and the wider community. Even though many tort scholars still do not feel 
the need to situate their work within a larger theoretical framework, we find 
value in being explicit about starting points and assumptions and attempting 
to acknowledge intellectual debts. 

In this book, we describe our approach to tort law as a “critical” approach, 
signaling our kinship with the broader intellectual forces of feminist theory, 
critical race theory, and critical theory more generally. We do so with some 
reluctance. Like most scholars, we are aware of the hazards of labels and are 
more interested in clarifying our approach than in aligning ourselves with 
any particular school of thought.3 To that end, this chapter sets out a the-
oretical frame for the rest of the book: it locates our approach within the 
larger theoretical landscape, articulates our major theoretical influences and 
commitments, and surveys the existing body of critical torts scholarship that 
serves as part of the foundation for our work.

Such a critical approach to tort law is still quite rare in the torts litera-
ture. One reason it is unfamiliar to many students of tort theory is that it 
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does not fall within either of the two tort theories that currently dominate 
the field. Moreover, the critical torts scholarship that exists often gets catego-
rized exclusively as critical theory, without also penetrating the contours of 
tort theory.4 Before describing our critical torts approach in more depth, we 
first present a shorthand sketch of the two most visible tort theories in con-
temporary torts scholarship—“law and economics” and “corrective justice.” 
Our brief description does not attempt to delineate the varieties of distinct 
approaches that arguably fall within the two camps5 but serves only as back-
ground and contrast to our critical theoretical stance. 

There is little dispute that, since its emergence in the late 1960s and early 
1970s, law and economics has been the “dominant theoretical paradigm for 
understanding and assessing law and policy.”6 It has left its imprint upon 
torts in large part through the influential writings of Judge Richard Posner 
and Ronald Coase,7 two of the founders of the Chicago school of law and 
economics. The other visible approach in tort theory—“corrective justice”—
grew up partly as a response to law and economics at roughly the same time. 
As the main competing theory in torts scholarship, it tends to be positioned 
opposite to, and subordinate to, law and economics. 

Scholars generally regard law and economics as an instrumental approach 
that views tort law as aimed at the paramount goal of “efficiency,” as that term 
is understood in the discipline of economics. As explained in a leading text, 
law and economics sees tort law as “a system of rules designed to maximize 
wealth so as to minimize the costs associated with engaging in daily activi-
ties.”8 It is noteworthy that, in the lexicon of law and economics, the notion 
of “harm” is transformed into one of “costs.” Law and economics scholars 
are preoccupied with ascertaining the cost-justified level of accidents, a goal 
distinct from that of promoting safety more generally9 and one that seeks 
to deter only “inefficient” accidents that impose greater costs than the costs 
expended to avoid them. In this process, law and economics scholars usually 
steer clear of notions of morality in explaining or justifying human behav-
ior, preferring to rely on “rational choice” models that presume all actors are 
equal, rational agents who express their preferences through uncoerced, con-
sensual behavior. 

Corrective justice theory, on the other hand, rests on a noninstrumental 
account of law that fixes on the law’s role in “correcting” harm done by a par-
ticular actor (the defendant) to another person (the plaintiff) and explaining 
the normative basis behind the defendant’s duty of repair.10 It has its roots 
in moral theory, stretching back to Aristotle, who first drew a distinction 
between corrective justice and distributive justice.11 Corrective justice theo-
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rists employ a morally laden language of wrongs and wrongful conduct and 
generally seek to ground the defendant’s duty in the relationship between 
defendant’s conduct and plaintiff ’s harm. In contrast to law and econom-
ics, corrective justice theorists do not believe that tort law, properly under-
stood, deals or should deal with “macro” issues, such as maximizing wealth. 
Their writings emphasize the particular structure of the torts system, which 
requires payment only from the offender, even when efficient results would 
be promoted by compensation from another source. Most important, from 
a corrective justice viewpoint, compensation to the victim is central to tort 
law. Law and economics, in marked contrast, views deterrence as the pri-
mary function of tort law and regards compensation merely as a means of 
achieving the optimal level of deterrence of accidents.

Despite their placement on opposite ends of the theoretical pole, law and 
economics and corrective justice share one important core feature: they each 
give pride of place to the negligence principle and center accidents in their 
account of tort law. For the most part, law and economics considers inten-
tional torts to be a peripheral matter, perhaps better left to the criminal law.12

Even corrective justice theory, despite its language of morality, also has little 
to say about intentional torts, treating the subject largely as a closed matter of 
little relevance to tort theory or contemporary tort law. 

If we look through a larger intellectual lens, it may seem odd that, at the 
beginning of the 21st century, law and economics and corrective justice are 
thought to be the two competing paradigms in torts scholarship. They cer-
tainly do not represent opposite ends of the political spectrum. Although 
there are scholars of every political stripe within the umbrella of law and eco-
nomics, the movement is commonly associated with the right wing in aca-
demia and has been heavily dominated by conservative thinkers. Corrective 
justice, in contrast, has no discernible political orientation. 

In academia today, law and economics is a powerhouse affecting many 
areas of law and public policy. It qualifies as an intellectual movement, com-
plete with summer camps for aspiring scholars, schools for judges, think 
tanks and well-funded opportunities for scholarship and career advance-
ment.13 Corrective justice, on the other hand, is simply too small in scope 
to be considered a movement. It is mainly limited to tort theory and is still 
relatively unknown outside its particular confines. 

What is striking about the conventional description of tort theory is the 
absence of critical theory, the other intellectual powerhouse and movement 
that is so firmly established outside the legal academy. Critical theory has 
had a strong presence in legal scholarship since its beginnings in the Criti-
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cal Legal Studies movement in the early 1980s.14 Critical Legal Studies, femi-
nism, and critical race theory groups have hosted their own summer camps, 
inspired innumerable academic conferences, and have been remarkably gen-
erative in producing scholars and offshoot groups with a steady stream of 
new adherents.15

Like adherents of law and economics, critical legal theorists draw their 
sustenance primarily from intellectual currents outside the law. Rather than 
being tied to one particular discipline, however, critical legal scholars draw 
heavily from the interdisciplinary scholarship coming out of interdisciplin-
ary programs, such as women’s studies, black studies, and cultural studies, as 
well as from English, history, comparative literature, and other “traditional” 
departments that are now thoroughly saturated with varieties of critical 
theory. Particularly outside legal circles, the rise of critical theory has been 
prominently linked to that giant of intellectual trends “postmodernism,” 
with its emphasis on the social construction of the self, the importance of 
discourse in the construction of individual identity and power in society, 
and the rejection of liberal concepts of objectivity, neutrality, and universal 
truth.16 Putting aside for the moment the harsh divisions among scholars 
who employ some version of critical theory,17 there can be little doubt that it 
is an intellectual movement of the left. Its invisibility from tort theory creates 
the misimpression that left-leaning theories and discourses have no value for 
tort law and that the only choice is between efficiency and Aristotelian moral 
philosophy. 

In this book, we address this omission by connecting critical theory to 
tort law. Unlike the dominant tort theories—which pay virtually no attention 
to race and gender—the significance of race and gender is a highly developed 
topic in critical theory, as evidenced by the proliferation of critical approaches 
that emphasize one or more “outsider” identity, such as critical race theory or 
Lat Crit theory.18 The gender and racial lens of this book thus borrows heav-
ily from critical theory’s appreciation for the social construction of personal 
identity, attentiveness to relations of power among legal actors, and critical 
interpretive analysis in dissecting legal discourse and legal categories. 

That being said, our point of departure for this book are not the writings 
of Foucault or Derrida but rather the approach taken by the Third Restate-
ment of Torts—the closest thing we have at the moment to the “the torts 
establishment.” As the most prominent law reform project in torts, the Third 
Restatement builds on the influential tradition of notables, such as William 
Prosser and Frances Bohlen, who served as reporters for the Second and 
First Restatement of Torts.19 We draw upon and criticize this tradition in sev-
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eral chapters of this book. Like the Restatement, moreover, much of what 
is contained in this book is grounded in traditional torts scholarship, still 
largely a doctrinal discourse that has not yet been taken over by either law 
and economics or corrective justice theory. 

In his 2003 article mapping tort theories in the 20th century, John Gold-
berg has astutely noted that the scholarly underpinnings of the Torts Restate-
ment should not be left out of the picture when describing the universe of 
tort theory.20 In Goldberg’s view, there is an implicit theory that animates the 
approach of the Third Restatement of Torts, despite the widely held notion 
that the Restatement project is atheoretical and that many of its most influ-
ential scholars—Robert Rabin, (the late) Gary Schwartz, Michael Green, and 
William Powers, to name only a few—are basically pragmatists engaged in 
“purposive analysis” and not much involved in theory. Goldberg’s point is 
that the scholars in this camp have not been called upon to make their the-
ory explicit largely because they are the establishment.21

Goldberg traces a narrative behind the Third Restatement that starts from 
an assumption that courts in our modern society have a lawmaking, policy-
making function and that, similar to the ways administrative agencies func-
tion, judges and jurors in tort cases inevitably legislate on matters of social 
policy. In this respect, the Restatement-type scholars are the inheritors of a 
Legal Realist tradition that looked beyond the adjudication of individual pri-
vate disputes to glimpse the regulatory power of tort law or, in Goldberg’s 
words, to transform tort law “from private to ‘public’ law, whereby it func-
tioned to achieve collective, not corrective, justice.”22

The next frame in Goldberg’s narrative is in our view crucial: he asserts 
that because of the “nature of the compensatory remedy,” Restatement-type 
scholars believe that tort law should promote only a “discrete set of policy 
objectives” and that it is “inherently capable of promoting only two goals: 
deterrence of antisocial conduct and compensation for those who have been 
injured.”23 He thus labels the implicit theory embraced by Restatement-type 
scholars as “compensation-deterrence” theory and calls the oft-cited propo-
sition that “the function of tort law is compensate and deter” the “baseline 
proposition” of that theory. According to “compensation-deterrence” theory 
as described by Goldberg, there is little or no space for other social policy 
objectives—such as social justice, redistribution of income, or gender or race 
equity—that cannot be directly poured into the compensation/deterrence 
mold. 

The rest of Goldberg’s narrative traces out the trajectory of contemporary 
tort law as envisioned by Restatement-type scholars. Similar to the other tort 
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theories, the implicit theory of the Restatement situates negligence cases at 
the core of the enterprise and treats the fault principle as “the natural expres-
sion” of tort law. Unlike the other competing theoretical approaches, how-
ever, the Restatement-type theory projects tort law as “moving inexorably 
toward full implementation of the fault principle” and as gradually shedding 
arbitrary limitations on liability, such as limited duty rules, immunities, and 
categorical bans on recovery for emotional and economic harm.24 The expan-
sionist tendencies of this approach are said to be kept in check, however, 
by a willingness to curb liability in the name of “administrability, fairness 
and legitimacy.”25 It is at this point that fears of a flood of litigation, dispro-
portionate liability, and frivolous lawsuits come into play to place limits on 
recovery and justify the denial of protection to some victims of unreasonable 
conduct. 

In articulating the Restatement-type theory, Goldberg separates the 
interpretive aspect of a theory from the prescriptive aspect of a theory and 
goes on to categorize various scholars as either interpretive or prescriptive. 
According to Goldberg, a tort theory is interpretive if it “purports to make 
sense of the tort law that we have” and prescriptive if it “offers an account 
of what tort law ought to look like.”26 Here is where we part company with 
Goldberg. We do not believe that such a strict separation of interpretation 
and prescription is possible.27 For critical scholars like ourselves, the inter-
pretive/prescriptive dichotomy is inherently unstable, primarily because we 
believe that the human process of “interpreting” and “describing” the law 
cannot free itself from normative considerations of what ought to be. From 
our perspective, an assertion of common sense (or the claim that an inter-
pretation “makes sense” under the current law) is not simply a discoverable 
fact but also a claim to authority that simultaneously describes reality and 
constructs reality. 

The Restatement project is itself a good example of just such a descrip-
tive/prescriptive endeavor. While purporting merely to restate principles of 
law already laid down by the courts, the Restatement has been hugely influ-
ential in shaping the future direction of tort law.28 Even when the Restate-
ment explicitly ventures “no opinion” on a particular aspect of doctrine—
for example, in the commentary explaining the boundaries of its blackletter 
rules—it cannot be taken at face value.29 Instead, such a disclaimer may be 
implicitly expressing the normative judgment that the matter is not of suf-
ficient importance to justify taking a position.30 Additionally, the descriptive/
prescriptive dichotomy—like so many dualities in law and legal discourse—
not only sets up contrasting terms but implicitly privileges one side of the 
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dichotomy,31 that is, descriptive over prescriptive analyses. Particularly in 
the inherently conservative field of law, a “descriptive” theory that could 
“make sense” of the law as it currently exists has a great advantage over a 
“prescriptive” theory that argues for major changes and acknowledges that 
it is substantially rewriting the law. That is why arguments for change are 
often couched in terms of perfecting the current scheme, recognizing that we 
are operating in a common law system that honors precedent. Thus, it is not 
surprising that unmasking assertions of “fact” as “argument” is a well-known 
move in critical theory.

Therefore, we approach the implicit theory behind the Third Restatement 
as part description, part prescription and are most interested in determining 
how much of it we embrace and use in crafting our own stance toward tort 
law. We regard the Restatement philosophy as our point of departure because 
we agree with many of its basic tenets and assumptions and are influenced 
by a torts tradition with deep roots in Legal Realism.32 Like the Restate-
ment-type theorists, we reject legal formalism and recognize the public law 
aspects of tort law. In an essay entitled How Does Law Matter? Milton Regan 
described the legacy of Legal Realism as displacing the legal formalism of 
a prior era that had “asserted that the correct outcome in a legal dispute is 
determined by reasoning deductively from a set of core legal principles.” In 
its wake, Realists substituted a vision of law as connected to the “practical 
world” in which law was used “to meet human needs and concerns.”33 By 
highlighting “the inevitable role of discretion in legal interpretation,” Realists 
opened up discussion about “the value choices” made in adjudication as well 
as the “social consequences of legal decisions.”

This Realist legacy is evident in the new Restatement. Like the work of 
many Realist scholars, the Restatement commentary teases out the policy 
and discretion-laden dimensions of topics—such as causation-in-fact—that 
are still approached by many courts as matters of objective fact and reason. 
In chapter 5, for example, we discuss how the Restatement commentary relies 
on the scholarship of David Robertson, a student of prominent Legal Realist, 
Wex S. Malone, to explain the importance of “framing” in resolving disputes 
about factual causation. While still embracing the venerable “but-for” test 
for causation, the Restatement commentary acknowledges that the “but-for” 
test leaves ample room for the infusion of values and biases in everyday judg-
ments about causation. Additionally, at several points—most notably in the 
sections on emotional distress—the Restatement disavows arbitrary limita-
tions on recovery, displaying a Realist impatience with outmoded doctrines 
that cannot be justified on contemporary policy grounds.34 By the same 
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token, however, the Restatement also places a high premium on the admin-
istrability or workability of legal rules within the current jury system for 
adjudicating tort cases. Reminiscent of the writings of Leon Green and other 
major Realist scholars, the new Restatement makes many concessions in the 
name of “judicial administration” and is apt to explain its (and the courts’) 
reluctance to impose negligence liability in certain contexts in such terms.35

Our critical approach to torts takes much of this Realist legacy for granted. 
We start from an assumption that tort rules ought to be evaluated by their 
“real world” success, however measured, rather than by some measure of 
internal logic or consistency. We also have little patience for arbitrary lim-
its on recovery when there is demonstrable harm caused by unreasonable 
conduct. And we agree that rules must be both just and workable, even if we 
express skepticism about claims that particular rules would be too difficult to 
administer or give guidance to a jury. 

However, this book is also highly critical of the Restatement approach and 
the implicit tort theory that underlies it. We believe that John Goldberg is 
right to characterize the Restatement approach as aimed at “the deterrence 
of antisocial behavior” and at providing “compensation for those who have 
been injured.” In this book, we analyze the scope and meaning of those two 
broad objectives. In various sectors of tort law, we argue for changes in the 
way defendants’ conduct is evaluated and compensation is measured. In par-
ticular, we make the case for expanding the idea of “antisocial behavior” to 
take full account of evolving civil rights notions of racial and sexual discrim-
ination and harassment. With respect to compensation, we criticize current 
methods for measuring compensation and look for ways to ensure that com-
pensation is distributed equitably among tort plaintiffs and not inequitably 
along racial and gender lines. 

More generally, we are not always content with liberalizing current rules 
or tinkering with established doctrine. We argue for a change in the “deep 
structures” of tort law because we believe that they reflect and reinforce 
the social subordination of women and racial minorities. In this book, we 
question the “centering” of negligence and physical injury in tort law. Our 
approach attempts to push intentional torts and emotional injuries out from 
the margins of tort law and imagines what tort doctrine might look like if 
sexual and racial violence and exploitation and “intangible” harms related 
to reproduction and intimate relationships were taken more seriously. Our 
project also requires a rethinking of conventional boundaries, particularly 
between torts and family law and between torts and statutory civil rights law. 
Such a reordering is necessary to capture and compensate for recurring inju-
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ries experienced disproportionately by marginalized groups, such as domes-
tic violence, workplace harassment, sexual exploitation and reproductive 
injuries. 

In this book, we depart from the more traditional, Restatement-type 
approach in our claim that the current tort system of compensation is ineq-
uitable and that current limitations on liability are not just a matter of admin-
istrability or manageability. For example, in chapters 2 and 4, we discuss how 
the historic reluctance to provide compensation for emotional harm—and 
the tendency to characterize injuries associated with women as “emotional”—
cannot be explained or justified solely by the difficulty of measuring intangi-
ble injuries or finding a logical stopping point for liability. Instead, we assert 
that the failure to compensate is related in part to the race and gender of the 
victims and to the difficulty of comprehending injuries that do not have an 
analogue in the lives of privileged white men. We search beyond traditional 
legal sources and rely on critical theory and cognitive psychology to show 
how injuries of women and minorities can be devalued by failing to recog-
nize or minimizing their suffering, for example, by characterizing a woman’s 
miscarriage solely as an emotional injury or by measuring damages using 
group-based statistics that undervalue the potential of women and minori-
ties. Particularly with respect to causation, we use cognitive psychology, with 
its insights into the “irrationalities” of human decision making, to tease out 
hidden race and gender bias. 

Ingredients of Critical Approach

The main ingredients of our critical approach come from feminist theory 
and critical race theory. From feminist theory, we borrow technique and sub-
stance. Throughout the book, we use many of the methods common to femi-
nist legal analysis, and our approach incorporates several prominent themes 
associated with diverse schools of feminist thought. 

Perhaps most fundamental is the importance and attention we attach to 
gender in analyzing the meaning of and effect of current tort doctrines and 
in evaluating possible reforms. Despite the continuing significance of gen-
der in our culture, legal scholarship and legal analysis still often proceed in a 
gender-blind fashion, neglecting to question the gendered origins of a par-
ticular rule, the gender implications or consequences of a particular doctrine, 
or what changes would have to be made to avoid or ameliorate gender disad-
vantage. Thus, a key feminist move has been to “ask the woman question,”36 a 
basic method that encourages posing these gendered inquiries, even when a 
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particular area of law, such as tort law, seems far removed from conventional 
women’s concerns, gender equity, or social justice more generally. 

In the nearly thirty years that contemporary feminists have theorized in 
this fashion about the law, they have sought to answer such gender-linked 
questions through gaining an understanding of women’s lived experiences,37

in addition to resorting to familiar empirical methods, such as collecting rel-
evant statistics comparing men and women. Such a grounding in “women’s 
experience” is thought to be of critical importance because it has the capacity 
to uncover areas of exclusion and neglect.38 Thus, this book hones in on those 
neglected areas of tort law, such as protection against sexual harassment 
and sexual exploitation, recovery for reproductive harms, and the valuing of 
intangible injury that loom large in women’s lives but play only a marginal 
role in the field. 

In contrast to other approaches, such as law and economics, which implic-
itly take the perspective of the legislator or judge, our emphasis on women’s 
experiences is designed to incorporate the “victim’s perspective”39 into our 
legal analysis and to focus attention on “the position of the governed,” on 
those who are subjected to the law.40 It is this inclination to address “gov-
erned individuals” that distinguishes a critical legal approach, such as ours, 
from an approach, such as law and economics, that is directed toward policy-
makers, even though both approaches are instrumentalist and rely on inter-
disciplinary sources. 

Although most of this book focuses on contemporary law, at points we 
employ a broader historical lens to evaluate changes in the treatment of 
women under the law. One recurring move in critical feminist scholarship is 
to look behind claims of progress to uncover important continuities in wom-
en’s subordinate status. The point is often made that change is not inherently 
progressive and that even substantial shifts in prevailing legal rules and rhet-
oric may not alter a basic pattern of male dominance.41 We document this 
reproduction of hierarchy—in altered or updated forms—in several areas of 
tort law. Thus, for example, in chapter 3, we explain that the older case law 
refused to allow recovery for intentionally caused severe emotional distress 
if unaccompanied by physical injury. This meant that there was no redress 
in sexual exploitation or harassment cases that did not amount to a techni-
cal battery or assault. While the newer intentional tort doctrine purports to 
afford recovery for serious emotional injuries, many jurisdictions neverthe-
less continue to rule for defendants in such cases. The major difference is that 
the newer case law is more procedural in tone, employing doctrines such as 
preemption or requiring high thresholds of proof to cut off or curb liability. 
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A similar phenomenon can be seen in cases of domestic violence: older cases 
barred recovery outright through the doctrine of interspousal immunity; 
newer cases recognize that domestic violence may qualify for tort liability, 
but recoveries are still rare because of special procedural barriers and provi-
sions in liability insurance policies that exclude coverage for suits brought by 
one family member against another.42

Our reliance on feminist methods in detecting patterns of women’s 
experiences should not be taken to suggest that we believe there is a reli-
able method for tapping into all such experiences or that all women have 
similar experiences. Rather, in attempting to understand the experiences of 
marginalized groups, feminist and other critical scholars have long had to 
grapple with the intersecting and interlocking nature of systems of oppres-
sion, and some have tried to avoid the essentialist error of overgeneralizing 
from the experience of one subgroup of women.43 In this book, we have con-
sciously used an intersectional approach, highlighting both the race and gen-
der dimensions of tort doctrines and tracing out some of the overlapping, as 
well as distinctive, racial and gender effects. For example, in our discussion 
of damages in chapter 6, we explain how the use of gender-based and race-
based tables disadvantages women of all races and minority men. In this cor-
ner of tort law, the mechanisms by which gender and race bias infiltrate the 
law are similar and overlapping. In contrast, in our analysis, in chapter 4, 
of negligence claims involving women’s reproductive interests, we show how 
the claims of African American women in forced sterilization cases differ 
significantly from the claims of (mostly) white women who seek to recover 
for harm caused by miscarriages and stillbirths. We recognize, however, that 
even this simultaneous focus on race and gender is still partial and prelimi-
nary; in this project we have not wrestled with other important dimensions 
of personal identity, such as sexual orientation, disability, and social class, 
and, for the most part, have concentrated on analyzing published legal deci-
sions, augmented by research done by others that helps place the decisions 
in social context. Nevertheless, the racial and gender lens through which 
we view tort law, partial as it is, allows us to give expression to a range of 
arguments and perspectives that are worthy of serious consideration but that 
rarely surface in mainstream discussions in the field.

Another related move we borrow from feminist theory is our broad 
conception of gender bias and our interrogation of seemingly neutral stan-
dards and practices for implicit gender bias. In this book, we use the term 
“gender bias” to capture a wide spectrum of practices and habits of mind 
that have proven to be effective, historically and in the present, in produc-
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ing and reproducing the subordination of women. Our definition includes 
intentional disparate treatment of men and women—the familiar concept of 
equality so well established in U.S. constitutional discourse—which requires 
that women who are similarly situated to men receive the same or identical 
treatment.44 Thus, our critique of the use of gender-based earnings tables in 
chapter 6 is premised on such a formal equality notion and posits that the 
future earnings potential of injured women should not be discounted solely 
because such plaintiffs are women. 

Our conception of bias, however, goes well beyond intentional dispa-
rate treatment to include unconscious disparities in the treatment of simi-
larly situated persons, whether stemming from hostility, insensitivity, lack of 
empathy, or the use of stereotypes about a group. In our analysis of wrongful 
birth cases in chapter 5, for example, we question whether some courts’ resis-
tance to treating wrongful birth cases on a par with other cases of informed 
consent was influenced by cultural stereotypes of women as solely respon-
sible for controlling sex, reproduction, and the raising of children and on an 
unwillingness to place responsibility upon physicians in this realm. Taking 
a page from statutory civil rights law, our conception of bias also encom-
passes facially neutral practices, doctrines, or policies that have a dispro-
portionately harmful effect on women as a group and cannot be justified by 
reference to other competing interests or concerns.45 We use this “disparate 
impact” meaning of bias, for example, in chapter 6 in discussing the effects 
of caps on noneconomic damages, where we marshal empirical research that 
documents the harshness of such caps on women, elderly plaintiffs, and chil-
dren and counter arguments that such caps are necessary to curb excessive 
or runaway verdicts. 

Finally, our conception of bias captures what is often referred to as cogni-
tive bias, a process that affects the way we value activities, injuries, and other 
“things” that, strictly speaking, have no race or gender.46 Thus, in several 
chapters, we discuss whether certain types of injuries (e.g., emotional harm) 
or certain types of damages (e.g., noneconomic damages) have been deval-
ued in part because of their cognitive association with women and women’s 
activities. This notion of devaluation also drives our view that gender-linked 
intentional harms, such as domestic violence and workplace harassment, 
have been marginalized and shunted off to other domains of law where full 
compensation is unlikely to be obtained. Further, in chapter 5, we connect 
three common cognitive biases identified by psychologists—the fundamen-
tal attribution error, the normality bias, and the omission bias—to race and 
gender bias in tort law by explaining how stereotypes and prototypes can 
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affect the causal attribution process to the detriment of female and minority 
tort plaintiffs.

Our broad definition of bias and inclination to explore implicit gender 
and race bias in facially neutral standards tracks the approaches of feminist 
scholars from multiple schools of feminist thought that have made inroads in 
the law in the past thirty years. Like many contemporary critical scholars, we 
are not tied to a particular brand of feminism. Rather, our critical approach 
to tort law is influenced to a significant degree by liberal, cultural, radical, 
and intersectional feminism.47

Many of the insights and proposals in this book are compatible with liberal 
feminism. Although often derided as assimilationist and tied to male norms, 
liberal feminism has at times posed a formidable challenge to traditional 
legal doctrine by its emphasis on equal rights and its insistence on treating 
women as persons fully as capable as men to engage in all lines of work and 
activities outside the home. One major theme of this book is the desirabil-
ity of incorporating liberal concepts from civil rights and equal protection 
into the mainstream of torts, including rights of protection against sexual 
harassment and hostile work environments and constitutional guarantees 
of reproductive choice. Our arguments in favor of mainstreaming domestic 
violence protection into intentional torts and insurance coverage also reflect 
the equal rights principle that violence against women in the home, perpe-
trated by spouses and other intimates, should be treated as seriously in the 
law as stranger violence. Likewise, the high priority liberal feminists have 
traditionally placed on gender integration in the workplace and on equal pay 
resonates with our objections to the methods used to calculate future income 
potential of female plaintiffs, which uncritically assume that historic patterns 
of lower pay and lower workforce participation for women as compared to 
men will persist into the future.

The broad themes of cultural feminism come out most clearly in our 
discussions of the devaluation of emotional distress and tort law’s tepid 
response to women’s reproductive and relational injuries. In particular, cul-
tural feminists have sought greater support for maternal activities and have 
criticized the failure to recognize and attach a positive value to caring, nur-
turing, empathy, and intimate human connections. This failure can be seen 
most readily in tort law’s reluctance to compensate pregnant women for 
losses stemming from miscarriages and stillbirths caused by physician neg-
ligence and for trauma experienced by mothers and other family members 
precipitated by the wrongful killing or injuring of children under their care. 
Especially in these contexts, we agree with cultural feminists that tort law 
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reflects a masculinist viewpoint that values pecuniary interests over intimacy 
and family and seems oblivious or indifferent to the degree of suffering many 
women experience when these human connections are damaged or severed. 

Radical feminist theory has left its imprint on our approach primarily in 
areas of tort law touching on sexual violence, exploitation, and legal notions 
of consent. From Catharine MacKinnon and other radical theorists, we take 
up the basic insight that widespread sexual abuse, exploitation, and objecti-
fication of women have been tolerated in the law and perpetuated by male-
focused standards of consent and harm that suppress women’s perspectives. 
From the refusal to provide meaningful compensation to domestic violence 
victims to the majority view that pervasive sexual harassment in the work-
place does not constitute “outrageous” conduct actionable in tort, tort doc-
trine has generally been inhospitable to abuse victims and remains an area of 
law that has yet to adopt an egalitarian conception of consent in sexual rela-
tions. It is still often the case that sexually exploitative conduct accomplished 
through means other than the direct application of physical force—such as 
economic pressure, violation of trust, or deception—does not give rise to a 
tort claim.48 In this book, we discuss the failure of both intentional tort and 
negligence doctrine to make the protection of sexual autonomy and integrity 
a high priority. We regard the centering of accidental harm (over intentionally 
caused injury) and the privileging of physical harm (over intangible injuries) 
as the chief structural means by which tort law has continued to submerge 
such sexualized injuries and rule them beyond the boundaries of tort law. 

The contributions of intersectional feminism to this book are intertwined 
with and to a large extent indistinguishable from the impact that critical race 
theory has had on our approach to tort law. Perhaps the most important 
insight of intersectional feminism—sometimes also referred to as antiessen-
tialist feminism—is that it is a mistake to treat one aspect of identity, such as 
gender, as primary or fundamental and to regard other dimensions of iden-
tity, such as race and ethnicity, simply as variations on a theme.49 Instead, 
intersectional and critical race theorists have emphasized that systems of 
subordination intersect and interact in ways that often create distinctive 
experiences for subgroups, such as women of color, and that require close 
scrutiny of policies and legal doctrines for their differing effects on these 
specific groups. For this reason, in analyzing social phenomena, we can be 
misled if we conceptualize race bias plus sex bias as simply additive, serving 
only to intensify the same harm. Instead, the intersecting currents create a 
more complex picture and can at times give rise to a tension among interests 
of different subgroups of women. For example, in tracing out the develop-
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ment of nervous-shock cases at the turn of the 20th century, we show how 
the denial of recovery for what was perceived as emotional injury left many 
pregnant white women without redress for serious physical and relational 
harm, ignoring the pain and suffering they experienced from miscarriages 
and stillbirth. In the same era, however, some courts allowed recovery to 
white female plaintiffs for purported insults and emotional distress caused 
by encounters with black defendants whom they claimed did not treat them 
with sufficient deference and servility. Recovery for emotional harm thus 
had a dual character: it could serve to validate serious gender-linked harms 
for some women, whereas for others it bolstered white racial privilege and 
reinforced racial inequality.

From critical race theory, we borrow a broad conception of racial bias. 
In our view, racial bias certainly includes purposeful disparate treatment 
of whites and racial minorities, in violation of the constitutional and anti-
discrimination principle of formal equality that requires that like cases be 
treated alike. This narrow conception of equality, however, does not exhaust 
the types of racial bias present in contemporary society. Thus, we agree with 
critical race scholars who regard racism as “endemic to American life,”50

deeply woven into the national consciousness, with a profound impact on 
our institutions, culture, and discourse. In contrast to dominant mainstream 
views, critical race scholars emphatically reject the view that systemic race 
discrimination is a thing of the past and often use their scholarship to trace 
out the legacy of slavery and segregation in contemporary contexts. From 
this vantage point, race functions not simply to distort individual judgments 
but as an “ordering principle in a world of power, resources and privileges.”51

Like feminists who seek out the gender implications of neutral rules and 
practices, critical race scholars are adept at asking the “race subordination 
question”52 to ascertain the racial origins, racialized meanings, and race-
linked effects of purportedly “colorblind” legal doctrines. Since Charles Law-
rence first published his influential article on unconscious racism in 1987,53

critical race scholars have employed a broad definition of racial bias that 
encompasses various forms of implicit bias, including unintentional dispa-
rate treatment, devaluation, negative racial imagery, and stereotypes. Another 
hallmark of much of the critical race literature is its critique of objectivity 
and its commitment to identifying and articulating legal harm from the per-
spectives of people of color.

In some areas of tort law, it is easy to appreciate the racial implications 
of neutrally phrased doctrines. In our discussion of workplace harassment 
cases in chapter 3, for example, we highlight a recent racial harassment case 
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in which the coworkers of an African American woman engaged in a pattern 
of offensive behavior and name calling that traded on centuries-old negative 
images of blacks as animals, monkeys, and filthy creatures. The use of these 
offensive stereotypes, however, was not enough to qualify for tort liability 
under the “extreme and outrageous” conduct standard used by the court. In 
cases such as this, courts have placed little weight on the victim’s perspective 
and have all but erased the significance of race as a factor in evaluating the 
seriousness of the defendant’s conduct. 

In other areas of tort law, the racial effects of “neutral” tort doctrines are 
harder to excavate and assess. A major theme in this book is that of racial 
devaluation, the process by which even unconscious value judgments can 
affect the way that the lives, injuries, and activities of people of color are mea-
sured. In agreement with critical race theory, we assert that one pernicious 
legacy of slavery and segregation has been the tendency to regard African 
American plaintiffs first and foremost as physical beings and to undervalue 
the emotional and intangible dimensions of their lives. Thus, in chapter 2, we 
recount a 1909 case of a black porter who was falsely accused of stealing from 
a passenger and falsely imprisoned. In an unusually explicit instance of racial 
devaluation, the court decided to slash the plaintiff ’s tort recovery because of 
its view that a black man would not suffer as much as a white man from such 
a humiliating experience. We detect similar patterns of devaluation in our 
study of wrongful death recoveries in Louisiana in a later era. Particularly 
because the tort system is committed to individualized determinations—
with few checks for systemic bias—devaluation of this sort is largely invisible 
and unaddressed in contemporary law.54

Throughout our discussion of race and tort law, we follow the lead of criti-
cal race scholars in treating race as a social construction, rather than as a 
biological fact that tracks pertinent differences among human beings.55 In 
tort litigation, what matters most is not the “fact” of a party’s racial identity—
indeed, as a doctrinal matter, a party’s race is not a relevant fact—but the 
perception of such racial identity and the meanings that judges, juries, expert 
witnesses, and litigators attach to such identity. These racialized perceptions 
and meanings, however, are often difficult to glean from the cases. Like other 
areas of law, whiteness has long served as an unstated default in tort law, as 
evidenced by the tendency of courts to disclose the race of a party only when 
such party is identified as “black” or, in the language of older cases, as “col-
ored” or “Negro.”56 Thus, a party’s racial identity is often uncertain, and few 
cases delve into the complex racial and ethnic identities that characterize our 
increasingly multiracial and multiethnic society.
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Given these practical difficulties, in this book we have looked closely at 
cases arising in contexts where race is prominent—such as negligent ster-
ilization cases and cases involving injuries from lead paint poisoning—in 
which damage is concentrated in specific populations due to underlying 
social practices and economic conditions. Thus, negligent sterilization cases 
surfaced at a time when federal and state governments attempted to curb 
birth rates among low-income African Americans after welfare benefits were 
made available to black recipients. Lead paint litigation most often arises in 
low-income, predominantly minority communities, where there is a large 
stock of deteriorating older buildings that pose a lead paint hazard, espe-
cially to children. 

These “racial-context” cases demonstrate the multiple ways in which race 
is constructed and racial meanings are produced in tort litigation. In negli-
gent sterilization cases, for example, some courts have found it difficult to see 
injury or dignitary harm when a poor minority woman is pressured or coerced 
into being sterilized. In such cases, the harm is erased by tacit assumptions 
that minority women are purely physical beings who suffer no tangible harm 
through sterilization or that equate submission to the only medical treatment 
available with free choice. In the lead paint cases, race affects causal judgments 
about the role of genetics and family upbringing in producing cognitive dis-
abilities when minority children are exposed to lead paint. In their attempts 
to avoid liability for failure to abate lead hazards, defendants have exploited 
the tendency to fix on race as a highly salient feature of the case, focus on 
the victim’s personal characteristics, and deflect attention from situational 
factors, such as the condition of the premises. In these settings, the factor of 
race functions to overwhelm or override other causal factors and plays into 
the commonly held preference for simple, one-cause explanations in trying to 
understand complex phenomena. A similar process of “selective perception” 
can be seen in the overemphasis placed on race in calculating an accident 
victim’s prospects for future income. The use of race-based tables to predict 
future earning capacity assumes that racial disparities in income will persist 
indefinitely into the future and discounts the degree to which increased job 
opportunities and other social changes can alter that pattern. In these racially 
charged contexts, race functions to activate negative stereotypes about the 
behavior and personal characteristics of minorities, eclipse other explanations 
for injuries, and reduce the chances for tort recovery. As a social construction 
capable of producing multiple meanings and effects, race operates subtly in 
tort cases to influence outcomes, even while the language of courts continues 
to treat race as an uncomplicated biological fact with a fixed meaning. 
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Critical Torts Scholarship

In addition to the more theoretically-oriented general literature from 
feminism, critical race theory, and related discourses, our approach builds 
on scholarship focused more specifically on gender, race, and tort law. Many 
of the themes we develop in this book have been foreshadowed in earlier 
writings that critically explored specific areas of tort law through a race and 
gender lens. This body of critical torts scholarship is still quite small in com-
parison to that generated from the schools of law and economics and correc-
tive justice. And it is still the case that feminism and critical theory have not 
penetrated tort law and scholarship to the degree that they have other fields 
of law, such as antidiscrimination law and constitutional law. However, in 
the past twenty-five years, critical torts scholars have laid a foundation for 
works, such as ours, that attempt to theorize about race, gender, and tort law, 
more broadly, and to isolate recurring themes in a critical account of con-
temporary tort law. In the following paragraphs we select a few key writings, 
not explored elsewhere in the book, that form the intellectual backdrop for 
our approach. 

In retrospect, we find the beginnings of critical torts scholarship in 1982, 
with the publication of Richard Delgado’s article, Words That Wound: A Tort 
Action for Racial Insults, Epithets and Name Calling.57 Words That Wound
ignited a heated debate about legal responses to hate speech that eventually 
spilled over from torts to fuel controversies on college campuses and other set-
tings. In the realm of tort law, however, Delgado was the first to take up a topic 
that would later arouse intense interest among feminist and critical race schol-
ars, namely the degree to which common-law courts have offered or should 
offer relief to victims of race and sex discrimination in employment and other 
sectors of public life. In his article, Delgado criticized courts that had ruled that 
racial insults and harassment on the job were “mere insults” not actionable 
under the rubric of intentional infliction of emotional distress and proposed 
a new tort for racial insults. Aside from these specifics, Delgado’s article was 
most notable for singling out torts as a site of inequality and as an area of law 
ripe for critical analysis. In this foundational piece, Delgado emphasized sev-
eral themes that would subsequently become prominent in critical race the-
ory: that racism and racial insults were endemic in the workplace; that racial 
harassment had an immediate devastating and often cumulative impact on its 
victims who faced similar bias in other situations; and that, in the long run, the 
negative racial stereotypes and imagery communicated by racial insults cre-
ated a culture that reproduced racial injury in succeeding generations. 
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In their early writings, scholars such as Leslie Bender and Lucinda Finley 
likewise fixed on tort law as a site for feminist analysis.58 In exploratory arti-
cles that widely canvassed the domain of tort law for potential male bias, these 
feminist scholars urged law professors to reexamine the substantive areas 
considered worthy of class time and the definitions of core concepts, such as 
reasonableness and injury, that permeate the field. Looking back, we find that 
Finley’s list of ignored or marginalized sectors of tort law—encompassing lia-
bility for domestic violence and sexual harassment, relational and reproduc-
tive harms, and damages for emotional injury—was prescient in pinpointing 
those areas that had failed to compensate women for recurring injuries in their 
lives. Employing a cultural feminist perspective, Bender tried to envision what 
a more inclusive tort law might look like, imagining, for example, the replace-
ment of the “reasonable man” standard with a more protective standard of care 
that required persons to act like responsible neighbors who had a stake in the 
well-being of others. Although these early writings were too preliminary to 
constitute a “revised treatise on tort law, which the subject really demands,”59

they launched the kind of critical analysis of tort law we employ in this book.
Since the late 1980s, critical torts scholarship has mentioned and begun to 

develop many of the key themes that animate this book. Most prominently, 
scholars have noticed the distance between civil rights norms and ideals and 
the standards used to determine tort liability for discriminatory behavior.60

In an early intersectional article, for example, Regina Austin focused on the 
inadequacies of the tort of intentional infliction of emotional distress to 
redress dignitary injuries of low-income workers. She argued for a transfor-
mation of the tort concept of “outrageous” conduct and identified multidi-
mensional harassment based on race, ethnicity, gender, and “color of collar” 
as a major injustice that tort law should address.61 

Our analysis of intentional torts and negligence claims also draws on the 
work of feminist scholars who have critiqued tort law’s lack of recognition 
of gender-linked injuries, uncovered implicit male bias in neutral rules and 
practices, such as the reasonable person standard, and objected to male-
focused definitions of consent that preclude redress for sexual exploitation.62

Thus, in an important, controversial piece, Jane Larson relied on feminist 
conceptions of consent to make the case for expanding claims of intentional 
misrepresentation to include cases of sexual fraud.63 Larson argued that the 
law’s near-complete immunization of cases of sexual fraud, in contrast to 
its treatment of fraud in commercial settings, was a glaring omission that 
disproportionately harmed women. Larson’s proposal called for tort liability 
in all cases involving “intentional, harmful misrepresentation made for the 



32 | The Measure of Injury

purpose of gaining another’s consent to sexual relations.” We sound a similar 
note in calling for more comprehensive tort coverage for harms of domestic 
violence, workplace harassment, and reproductive injury.

In this book, we have blended traditional doctrinal analysis and feminist 
and critical race theory with the goal of tracing, with some precision, the 
complicated paths through which gender and race bias infiltrate neutral rules 
in specific contexts. In this respect, we follow the example of Ellen Bublick’s 
pathbreaking 1999 study of third-party rape cases, in which rape victims sue 
landlords or other institutional defendants for negligently failing to detect 
and remedy dangerous conditions.64 Applying feminist principles to ques-
tion methods of apportioning fault, Bublick argued that contemporary rules 
on comparative fault are built upon sexist assumptions that women have 
primary responsibility for preventing their own rapes and that tacitly accept 
and reinforce a discriminatory status quo in which rape and the fear of rape 
are pervasive features of women’s lives. Bublick’s skillful dissection of how 
various jurisdictions have dealt with victim “fault” in third-party rape cases 
after making the transition to a comparative fault system shows how gender 
hierarchy can be reproduced through new rules and procedures and does 
not always depend on retention of older doctrines. 

The critical torts literature on racial devaluation, though less extensive 
than the gender-oriented research, has also managed to isolate some of the 
specific social and cultural practices that produce and reproduce racial dis-
parities. With respect to the racial devaluation of claims brought by African 
Americans, torts scholars have zeroed in on litigation practices, particularly 
in the context of settlement, that drive down the amounts that minority plain-
tiffs are offered for their injuries. Frank McClellan, a law professor and torts 
litigator, details how race can enter into private negotiations among attor-
neys when they are called upon to predict how juries, experts, and judges 
will respond to their clients’ stories of damage and loss.65 The impact of race 
in these informal, everyday encounters is often hard to pinpoint and prove. 
McClellan recounts one case, for example, involving allegations of fraud 
against a computer company brought by three doctors. The defendant settled 
the claims of the two white doctors, but, in the case of the African American 
doctor, it decided without explanation to take its chances with an all-white 
jury, suggesting that it was race that tipped the balance in judging the poten-
tial value of the claims. Such low-level strategic decisions are closely tied to 
lawyers’ perceptions about jury attitudes and the potential for implicit racial 
bias and unconscious race-based judgments of the sort we explore in chap-
ters 5 and 6 in our discussion of causation and damages. 
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Finally, Regina Austin has recently argued that racial devaluation is not 
produced solely by biased decisions made by whites but is embedded in 
deep-seated cultural understandings, stereotypes, and assumptions, “shared 
by whites, blacks, and others,” that establish the belief that “blacks are not 
deserving of the money they possess and furthermore do not know how 
to maximize its value.”66 To ground her theoretical discussion of the lesser 
“social and material value attached to black people’s money,” she highlights a 
recent Florida case involving an African American woman who was hurt in 
an automobile accident when she was hit by a truck that was changing lanes.67

Jurors in that case drastically reduced the plaintiff ’s award by assigning her 
the lion’s share of fault for the accident. Several jurors admitted that, during 
the deliberations, derogatory comments had been made about the plaintiff, 
who was then employed as a nurse’s aide and receiving workers’ compen-
sation for a work-related injury. Characterizing her as a “fat, black woman 
on welfare who would simply blow the money on liquor, cigarettes, jai alai, 
bingo or the dog track,” the jury was reluctant to award her any amount. Aus-
tin explains how, in this variation of racial devaluation, the jury presumably 
kept the award low, not necessarily because they trivialized plaintiff ’s injuries 
but because of racialized judgments about “who [plaintiff] was, where her 
money came from, and what she would do with any damage award.” Austin’s 
innovative take on devaluation, with its focus on the social value of money, 
looks beneath the disparities in economic and noneconomic damages that 
we discuss in chapters 2 and 6 and links jury bias to larger systems of segre-
gation and cultural subordination. 

It is important to note that the critical approach to tort law that we have 
assembled from these intellectual influences is not a unified theory of torts. 
Nor does the racial and gender lens through which we view tort law mean 
that we believe that gender and race equity should be the only goal of tort 
law or even the most important goal of tort law in every context. Instead, in 
this book we align ourselves with those “pluralist” scholars who regard the 
quest for a unified theory of torts as futile and undesirable and as invariably 
eclipsing the variegated richness and multiplicity of the field.68 For plural-
ists, tort law can best be understood as “based on multiple rationales” and as 
furthering a variety of objectives, encompassing compensation, deterrence, 
and the promotion of social policies, including the particular goal of race 
and gender equity. Moreover, we share the conviction of Legal Realists and 
of so many scholars thereafter that, in understanding tort law and advocating 
reform, context is all important.69 There is no substitute for a close examina-
tion of how various objectives complement or compete with one another in 
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a particular class of cases. Thus, as the organization of this book suggests, we 
have constructed our approach to tort law in an “applied” fashion, after first 
investigating how gender and race operate to shape and affect doctrine in a 
variety of specific contexts. 

Finally, this book operates on the premise that one of the virtues of tort 
law is that it is not a pristine field but is constantly changing to absorb con-
cepts, principles and norms from other areas of law. Following the lead of 
historians of the field,70 we regard as significant that tort law developed on an 
ad hoc basis, responding to new situations and developing particular rules to 
fit the context. G. Edward White concludes his intellectual history of tort law 
in America by noting that “from its origins the field of torts has been defined 
by its residual status.”71 More recently, Christopher Robinette has called torts 
the “catchall” of the common law, observing that it was “constantly intermin-
gled with concepts from more ‘pure’ areas of law,”72 such as criminal law, con-
tracts, and property, and traversed legal boundaries with relative ease. In this 
book, we focus on a similar phenomenon in contemporary law and trace the 
migration of civil rights principles into torts. In several contexts, moreover, 
we argue for a more thorough integration of civil rights and equality norms 
into the mainstream of torts and criticize efforts to enforce a strict separa-
tion between torts and other domains of law. In our view, such a blurring 
of boundaries does not distort or damage tort law but rather recognizes its 
capacity to respond to and produce social change. 
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2
Historical Frames

It is not difficult to see the influence of gender and race on the recognition 
and valuation of injuries in judicial decisions of the past, particularly in cases 
decided before the Civil War. This enhanced visibility is partly a result of 
the fact that until the mid-19th century, recovery was linked to the legal and 
social status of the injured party. Race and gender determined who had a 
right to file a claim for injury in court and affected the nature and existence 
of substantive claims.

The institution of slavery, as well as the legal regime of coverture that 
denied independent legal rights to married women, prevented most African 
Americans and women of all races from suing for personal injuries in their 
own right. Because slaves were the property of their owners, personal inju-
ries to slaves were treated as injuries to the slaveholder, rather than to the 
slave.1 To be recognized in law, the personal injury to the slave had first to be 
translated into pecuniary loss to the slaveholder. 

During the same period, married women also possessed no independent 
legal status. The doctrine of coverture operated to “merge” a woman’s legal 
rights with those of her husband, essentially obliterating her individual legal 
existence. Thus, until the passage of the Married Women’s Property Acts in the 
mid- to late 1800s,2 husbands alone had the right to institute suits on behalf of 
their wives and possessed exclusive property rights in their wives’ bodies and 
labor. Although married white women were not regarded as property itself, 
their subordinate status under coverture also resulted in a denial of recognition 
of substantive rights flowing from personal injury. Notably, for example, when 
a wife was tortiously injured, it was her husband who had a claim for the mate-
rial value of her household and sexual services, known as the claim for “loss 
of consortium.”3 Comparable injury to the husband, however, gave no similar 
consortium rights in the wife for loss of her husband’s services and society. 
Instead, her loss was regarded as intangible and not a proper subject for a legal 
claim. In short, there was no denying that race and gender held a central place 
in tort recovery, mirroring their overriding importance in larger society.
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With the end of slavery and the formal abandonment of coverture in the 
latter part of the 19th century, tort doctrine began to look increasingly gen-
der and race neutral. It is striking that throughout the period discussed in 
this book—from the turn of the 20th century to the present—judges have 
shown very little inclination to enunciate gender-specific or race-specific tort 
rules, even in times when gender-specific and race-specific thinking was the 
order of the day and regarded as unproblematic. This change in the law, how-
ever, was largely rhetorical. Gender and race may have vanished from the 
face of tort law, but considerations of gender and race remained relevant to 
the recognition and valuation of injury.

Long after married women were allowed to sue for personal injuries in 
their own name, tort claims brought by women were often marked by gen-
der difference. Prevalent assumptions about gender—linked to an ideology 
of separate spheres—influenced how courts categorized certain tort claims 
associated with female plaintiffs and played a role in determining which types 
of claims would be legally compensable. Additionally, the legacy of slavery 
cast a long shadow over tort recovery. Although blacks could and did seek 
compensation in the courts for their injuries once slavery was abolished, the 
value placed on their lives and suffering was often lower than that for whites, 
reflecting and reinforcing blacks’ lower status in America’s racially stratified 
society. In marked contrast to this devaluation of claims brought by Afri-
can Americans, however, courts often placed a positive value on white racial 
privilege and allowed white plaintiffs to seek recovery for racialized injuries 
stemming from social encounters with black people that they regarded as 
unacceptable and emotionally disturbing.

This chapter presents a portrait of two groups of tort cases that date from 
approximately the turn of the 20th century to the late 1930s to illustrate how 
gender and race ideology found their way into suits for personal injury, 
shaped evolving tort doctrine, and affected tort recoveries. The first group 
of cases is what was then known as “nervous-shock” cases, a precursor to 
the contemporary claim for negligent infliction of emotional distress.4 Start-
ing in the late 19th century, the “nervous-shock” cases were dominated by 
white female plaintiffs who claimed that they had suffered a miscarriage or 
stillbirth as a result of defendant’s negligent behavior. Despite the physical 
aspects of these plaintiffs’ injuries, many courts characterized these cases as 
mental disturbance cases and refused to grant recovery. The “nervous-shock” 
cases illustrate the importance of gender in an ostensibly gender-neutral area 
of the law and demonstrate how the dichotomy of mental versus physical 
harm becomes mapped onto debates over tort recovery for women plaintiffs. 
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The second group of cases consists of claims brought by African Ameri-
cans. The focus in these cases is on race and the devaluation of injury, at a 
time and place when racial segregation was legally and culturally sanctioned. 
We closely examine one high-profile New York case decided in 1909 in which 
an African American Pullman porter had his damage award dramatically 
reduced expressly because the judge believed that an intangible injury suf-
fered by a black man was worth less than a comparable injury suffered by a 
white man. We then trace similar patterns of devaluation in wrongful death 
awards for African American plaintiffs in a set of cases decided in Louisi-
ana between 1900 and 1940. Although the devaluation in these cases was less 
explicit, the Louisiana courts were able to minimize losses suffered by black 
families by maintaining informal racially segregated methods for evaluating 
injury that tended to set a lower value on the lives and suffering of black vic-
tims. As a bridge between these two groups of cases, we examine a tort case 
from 1905 that was brought by a white woman who claimed that a frighten-
ing encounter with a black woman had caused her emotional distress and 
consequent injury.5 Her success in that litigation serves as an example of 
how race privilege could bolster recovery in an ordinary personal injury suit 
and how racialized fear experienced by white plaintiffs was given value in an 
ostensibly race-neutral system of compensation.

We chose these cases because they are such good vehicles for seeing the 
influence of race and gender in tort law, even though the tort doctrines enun-
ciated in the cases rarely explicitly advert to race or gender. It is our view that 
the application and development of tort doctrine in these cases is not truly 
neutral but is affected in important ways by the race and gender of the claim-
ants. Race and gender emerge not only in the statements made by courts but 
in the particular language, the choice of analogies, and the tone of the cases, 
which betray cultural attitudes linked to race and gender. It is in these ways 
that race and gender are present in the two groups of cases, even if often 
somewhat under the surface. 

Nervous Shock, Gender, and the Impact Rule

The legal doctrine governing nervous-shock cases demonstrates the com-
plicated manner in which cultural conceptions of gender difference and gen-
der hierarchy infiltrate legal categories.6 Before the turn of the 20th century, 
it was the conventional wisdom that, standing alone, mental disturbance did 
not qualify as a legally cognizable harm. The case law constructed a legal 
dichotomy of interests—privileging physical harm over emotional harm—
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that persists to this day. The early cases explained that the law was aimed 
chiefly at protecting material interests and physical harm, leaving emotions 
and relationships beyond the protection of tort law.7 This basic demarcation 
line had important gender implications for compensation: losses typically 
suffered by men were often associated with the more highly-valued physical 
realm, while losses typically suffered by women were relegated to the lower-
valued realm of the emotional or relational. 

Even in the 19th century, however, the legal reluctance to compensate for 
emotional harm was not absolute. In fact, tort law routinely compensated for 
emotional disturbance, provided only that the defendant’s conduct otherwise 
amounted to a legally recognizable tort. In the realm of intentional torts, 
damages for humiliation or other distress were generally recoverable, pro-
vided the plaintiff proved all the elements of the particular cause of action. 
For example, a plaintiff could recover for the humiliation of being spat upon 
by a defendant, once plaintiff proved the elements of a battery, that is, that he 
was touched without his consent in a rude or offensive matter.8 Most impor-
tant, as negligence law developed in the mid-19th century, it became settled 
law that damages for emotional injury, such as pain and suffering, were 
recoverable as “parasitic damages” if they accompanied a physical injury.9

By so specifying the elements of particular intentional tort claims and 
deciding the circumstances under which emotional distress could be “tacked 
onto” claims for physical injury, courts in effect selectively compensated for 
nonphysical harm. In some contexts, emotional harm was given value by the 
courts, but in others it was denied. Moreover, the courts managed to accom-
plish the selection without undoing the basic hierarchy that privileged the 
physical over the emotional. It was in this process of selective recognition of 
legal injury that the gender of the parties became highly relevant. 

A dramatic example of the selective recognition of legal injury was the 
old claim for criminal conversation, the claim that a husband could assert 
against a man who had had sexual intercourse with his wife.10 At common 
law, the husband’s injury was legally cognizable, even though today we would 
regard the harm of adultery as an intangible injury likely to produce emo-
tional distress in the “betrayed” spouse. To the 19th-century mind, however, 
the seduction of the wife by the defendant was regarded not simply as an 
event that caused emotional distress to the husband but as a loss of the hus-
band’s right of exclusive sexual access to his wife. Such an injury was viewed 
as analogous to a loss of property and was thought of as permanent in nature 
and as properly giving rise to a legal claim, regardless of the husband’s sub-
jective response. Accordingly, the claim for criminal conversation was classi-
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fied as a discrete intentional tort that afforded the husband a right to recover 
all consequential damages, rather than a claim for emotional harm.11

It was also telling that the claim for criminal conversation was gender-
specific; until the turn of the 20th century, it could not be brought by a wife 
against a defendant who had had sexual intercourse with her husband.12
Courts reasoned that the wife lost nothing of permanent value when her 
husband committed adultery. Reflecting a sexual double standard, the pre-
vailing norm was that a wife should ordinarily forgive her husband when 
he committed adultery and thereby repair the marital relationship. Because 
she had no right to her husband’s sexual fidelity, any injury the wife suffered 
was relegated to the class of noncompensable hurt feelings and emotional 
disturbance, rather than analogized to a tangible property loss.13 Crucially, 
when the plaintiff was a woman, the harm of adultery was conceptualized 
as an intangible harm; and, following the basic rule that denied recovery for 
mental disturbance alone, the law placed no value on the plaintiff ’s injury in 
such situations.

Rarely is the connection between gender and the recognition of injury 
as explicit and as straightforward as it was in the old tort of criminal con-
versation. As mentioned earlier, for quite some time, tort doctrine has been 
gender-neutral on its face—claims given to husbands are given to wives and 
vice versa. However, the example of the criminal conversation tort does high-
light a prominent feature of the nervous-shock cases that arose at the turn of 
the 20th century. As in the criminal conversation tort, in the nervous-shock 
cases, the legal categorization of the claim as an “emotional distress” claim 
was affected by the gender of the plaintiff. The plaintiffs in each of the early 
classic cases that came to define the nervous-shock claim were women, and 
a connection between women and fright-based injury was forged from the 
beginning. Several of these women were pregnant at the time of the frighten-
ing occurrence and suffered miscarriages that they believed were caused by 
their fright. Many women seeking compensation for fright-based injury also 
alleged that they suffered from some form of hysterical disorder, a condi-
tion that was thought to be peculiar to women. Thus, it is not surprising that 
some courts viewed these claims as distinctive in nature and treated them 
less favorably than other negligence claims that also produced a combination 
of physical and emotional harms. 

The most prominent early U.S. case arose in New York in 1896 when a 
plaintiff, Annie Mitchell, suffered nervous shock while waiting to board one 
of the defendant’s horse-drawn railway cars.14 The car came so close to hitting 
Mitchell that she actually “stood between the horses’ heads when they were 
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stopped.” Corroborated by medical evidence, Mitchell claimed that her fright 
had caused her to lose consciousness and to suffer a miscarriage. 

At the time the case was decided, the development of negligence law was 
still in its early stages. Particularly with the growth of railroad travel, courts 
were faced with the novel question of deciding how to categorize injury 
caused by nervous shock produced by the dramatic rise in the number of 
railway accidents and incidents.15 Importantly, at the time, the conventional 
wisdom and the prevailing medical judgment held that trauma, and par-
ticularly nervous shock, could cause miscarriages, stillbirths, and hysterical 
illnesses and that transportation incidents posed these additional risks for 
female passengers.16

The physical/emotional dichotomy surfaced prominently in this context. 
Courts were called upon to choose whether to classify these cases as “physical 
harm” cases by focusing on the ultimate harm—including the miscarriages 
and stillbirths—suffered by the plaintiffs or to classify the cases as “mental 
disturbance” cases by focusing on the mechanism or cause of the injury, that 
is, the fright and shock produced by defendant’s negligence. As with so many 
other legal disputes, the choice of classification was crucial: if the claim was 
for mental disturbance, there would be no recovery, but if it was classified as 
a claim for physical injury, the ordinary rules of negligence liability would 
apply, promising recovery upon proof of breach of duty and causation. 

The categorization dilemma would play itself out in the courts in the doc-
trinal struggle over what became known as the “impact rule,” a requirement 
that plaintiff first point to proof of some physical impact or contact upon her 
person before she could qualify for a damage award. Mitchell set the stage for 
acceptance of the impact rule by denying recovery and placing this fright-
based miscarriage case squarely into the category of “mental disturbance.” 
The highest court of the state declared that it was only “logical” to deny 
recovery for the physical consequences of fright—whether “nervous disease, 
blindness, insanity, or even a miscarriage”—because fright alone was not a 
legally cognizable injury. The court’s reasoning, however, was soon assailed 
by critics. They argued that no logic required the New York court to regard 
Mitchell’s physical harm as subordinate to her fright and that the legal ques-
tion could just as readily be framed differently to ask why the law should 
treat physical injury produced by fright less favorably than physical injury 
produced by any other cause.17

Mitchell nevertheless spawned two very important decisions in the presti-
gious Massachusetts Supreme Judicial Court—Spade v. Lynn & Boston Rail-
road,18 in 1897, and Homans v. Boston Elevated Railway,19 in 1902—the latter 
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case written by Justice Oliver Wendell Holmes. The Massachusetts decisions 
did so much to establish the impact rule that legal commentators shortly 
thereafter announced that the “general weight of authority in the American 
courts sustains the ruling that there can be no recovery for nervous shock, 
unaccompanied by physical injury.”20 This meant that a case would likely be 
classified as a mental disturbance case, regardless of the physical nature of 
plaintiff ’s ultimate injuries, if the plaintiff could not point to the all-impor-
tant contemporaneous physical contact with her person. 

Like Mitchell, Spade involved a female plaintiff who claimed that fright 
had caused her to experience severe physical consequences, in this case hys-
terical paralysis.21 Margaret Spade was a passenger on the defendant’s railway 
when the defendant’s employees forcibly ejected two drunken passengers 
who were standing beside her. Even though plaintiff was actually grazed by 
one of the ejected passengers as he “lurched” off the car, she admitted that it 
was her fear that produced the subsequent paralysis and other ailments. 

The Spade opinion was notable for its clarity and candor. The court articu-
lated the impact rule in precise terms, stating that “[w]e remain satisfied with 
the rule that there can be no recovery for fright, terror, alarm, anxiety, or 
distress of mind, if these are unaccompanied by some physical injury; and 
if the rule is to stand, we think it should also be held that there can be no 
recovery for such physical injuries as may be caused solely by mental distur-
bance, where there is no injury to the person from without.” For the Mas-
sachusetts court, if the source of the injury was external (i.e., from contact), 
there could be compensation. But if the source of the injury was internal (i.e., 
from fright), there would be no compensation, regardless of the physicality 
of the harm.

The text of the opinion in Spade also indicates a link between plaintiff ’s 
gender and the court’s view that it was sensible and just to deny recovery in 
such nervous-shock cases. The Spade court focused directly on what it saw as 
the relevant qualities of the plaintiff and the defendant. It is significant to note 
that the court regarded the injury alleged by the plaintiff as real and as actu-
ally caused by her fright. But, notably, the court believed that only “a timid or 
sensitive person” would suffer a physical injury because of fright and that a 
normal person would not have had such a reaction. Echoing the language of 
an earlier influential case from Australia,22 the court characterized plaintiff ’s 
injury as too “remote” to justify recovery and reached the normative conclu-
sion that the law ought not to be structured to protect the interest of this 
group of unusually sensitive persons. For the Massachusetts court, a ruling 
for the plaintiff would jeopardize “[n]ot only the transportation of passen-
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gers and the running of trains, but the general conduct of business and the 
ordinary affairs of life.” In its view, the “logical vindication” of the impact 
rule was that it would be unfair to hold “merely negligent” defendants to pay 
for the consequences of fright. 

The image that emerges from Spade is one of a hypersensitive woman 
whose claims posed a threat to business-as-usual. The Massachusetts court 
characterized this case as a mental disturbance case—and solidified the 
impact rule—because it feared that application of ordinary negligence 
principles would impose a disproportionate liability on defendants. This 
sense of disproportion arose both from the court’s view of plaintiff ’s injury 
as marginal and from its belief in the importance of defendant’s activ-
ity. In the later Homans decision, Justice Oliver Wendell Holmes lent his 
imprimatur to the reasoning of Spade and the impact rule by stating that, 
although it was an “arbitrary exception” to negligence liability, it was nev-
ertheless justified as a pragmatic accommodation of public policy interests. 

In the line of cases that embraced the impact rule and denied recovery for 
even serious physical consequences of fright and shock, we can see the most 
punitive aspects of separate spheres ideology in play. The rhetoric of the 
opinions and the rationales for denying liability cast the plaintiffs as timid, 
sensitive, fragile, weak, and overly excitable. The portraits of plaintiffs, such 
as Annie Mitchell, that emerged from the opinions matched the prevail-
ing stereotypes of white middle- and upper-class women at the turn of the 
century, often depicted as frail, dependent beings who were unfit for their 
assigned roles as childbearers and childraisers. The plaintiffs in the classic 
cases also responded in ways that were predictable and in line with a famil-
iar narrative of how a lady traveler might well react in such a situation. In 
this respect, each performed a well-understood script of nervous shock and 
presented the courts with an opportunity to offer the protection implicitly 
promised by separate spheres ideology.

However, the ordinariness and the predictability of plaintiffs’ responses 
did not impel these courts to regard their injuries as normal or predictable. 
Leading torts scholar William Prosser would later remark that “[i]t is not dif-
ficult to discover in the earlier opinions a distinctly masculine astonishment 
that any woman should ever be so silly as to allow herself to be frightened 
or shocked into a miscarriage.”23 Indeed, the “impact rule” precedents were 
more inclined to hold a woman to a “reasonable man” standard and to penal-
ize women for responding to danger in stereotypical feminine ways. The 
judicial ascription of women’s injuries as “remote” in this context can best 
be understood in the sense of injuries removed from the judges’ experiences 
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as men. Additionally, even the dispassionate endorsement of the impact rule 
on “public policy” grounds, which did not impugn the individual plaintiffs 
or feminine responses more generally, nevertheless seemed grounded on a 
balancing of interests that minimized women’s physical, mental, and procre-
ative injuries and that placed a much higher value on the financial interests 
of corporate defendants. This harsh side of separate spheres ideology lim-
ited protection to women outside the home and highlighted the danger of 
train and streetcar travel for them. Such a structuring of legal recovery also 
tended to reinforce the notion that women’s proper sphere was domestic and 
that industry should not be compelled to accommodate women’s interests, at 
least when they were pregnant.

By 1910, the harsh rule had been endorsed in the large industrial states—
Pennsylvania, New York, Massachusetts, Illinois, Michigan, and Ohio24—and 
thus was in force in most of the major metropolitan areas of the country 
where transportation accidents and fright-based injuries were likely to take a 
toll. However, like so many common law doctrines, it did not find favor in all 
jurisdictions, and, from the beginning, a counterline of precedents emerged 
that refused to apply, or simply did not apply, the impact rule. In these juris-
dictions, female plaintiffs received a more sympathetic response to their 
injuries, and their gender did not seem to hurt their claims in any way. Sig-
nificantly, the courts in these cases also downplayed the mental disturbance 
aspects of the claims. 

A good example of an early case that rejected the impact rule and applied 
ordinary negligence principles to a fright-based claim is Purcell v. St. Paul 
City Ry. Co.,25 decided by the Minnesota Supreme Court in 1892. Purcell was 
a near-miss case that very much resembled the fact pattern in Mitchell. The 
plaintiff was a female passenger on a street car in St. Paul who became fright-
ened when defendant’s cable car rapidly approached her car and a collision 
seemed imminent. As the court described her injuries, the shock “threw her 
into violent convulsions,” causing a miscarriage and subsequent illness. Rul-
ing for the plaintiff, the court curtly dismissed the relevance of the axiom that 
the law provided no recovery for mental distress. For the Minnesota court, 
this clearly was a case of physical injury, “as serious, certainly, as would be 
the breaking of an arm or a leg.” Once the court characterized the case as a 
physical harm case, the only issue left to be discussed before recovery could 
be authorized was that of proximate cause. In marked contrast to the court 
in Mitchell, the Minnesota court had no trouble finding proximate cause 
because it regarded plaintiff ’s response as predictable, especially given the 
confusion and alarm surrounding the incident. Most important, the court 
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rejected defense counsel’s argument that “plaintiff ’s pregnancy rendered her 
more susceptible to groundless alarm” and that she therefore should be held 
responsible for her own injuries. Instead, the court refused to embrace a view 
of pregnant women as supersensitive or abnormal or as posing an undue 
burden on carriers. It forthrightly declared that “[c]ertainly a woman in her 
condition has as good right to be carried as any one, and is entitled to at least 
as high a degree of care on the part of the carrier.”

The liberal approach of the Minnesota court was followed in several 
jurisdictions in opinions that criticized the “impact rule” states for strik-
ing the wrong balance between the plaintiff ’s and the defendant’s interests.26

These courts did not disparage plaintiff ’s injuries by labeling them remote 
or abnormal but instead characterized them as “injuries of the most serious 
character,” often highlighting damage to a plaintiff ’s reproductive interests. 
These courts also refused to categorize nervous-shock cases as mental dis-
turbance cases, in one case noting that the debate was really “one of time 
only,” because, under the impact rule, immediate physical consequences 
qualified for compensation, while consequences that surfaced later did not. 
This same court drove home the illogic of the impact rule by claiming that 
it might as well be said that “a death caused by poison is not to be attributed 
to the person who administered it, because the mortal effect is not produced 
contemporaneously with its administration.” The court’s choice of analogy, 
rhetorically linking plaintiff ’s injury to death, was a far cry from Holmes’s 
sympathetic treatment of the transportation industry. 

The liberal precedents that rejected the impact rule treated claims of mis-
carriages and other illnesses suffered by women as serious physical injuries 
and seemed to have little difficulty believing that negative consequences of 
all sorts could flow from fright. Cases such as Purcell complicate the story 
of nervous shock by showing that some courts of the time were capable of 
treating women’s fear and response to danger as reasonable and deserving 
of legal protection. These liberal precedents were more in line with other 
pockets of negligence law involving transportation-related injuries in which 
turn-of-the-century courts acknowledged the distinctive situation of female 
plaintiffs, including the fact that women often wore cumbersome clothing 
that restricted their ability to move, and refused to punish them for com-
plying with prevailing gender norms.27 With respect to these cases, we are 
inclined to agree with Margo Schlanger’s assessment that such courts treated 
women empathetically and did not presume either that women were inca-
pable of acting reasonably or that they were unreasonable when they acted 
like women were expected to act.28
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By 1925, the tide had turned against the impact rule, and a clear majority 
of states refused to apply the rule to cut off liability for the physical conse-
quences of nervous shock.29 But the rule nonetheless survived in many parts 
of the country for a long time thereafter. Several of the industrial states of 
its origin—notably New York30 and Pennsylvania31—did not officially discard 
the rule until as late as the 1960s and 1970s. The rule also gained favor in 
some states that had not ruled on the issue before 1925,32 and it is still in force 
in four jurisdictions to some degree today.33 Although it may never have 
attained the majority-rule status that was sometimes attributed to it, it clearly 
had a significant impact on tort recoveries and is still considered the begin-
ning point for contemporary discussions of the proper scope of recovery for 
negligent infliction of emotional distress. 

In assessing the links among the impact rule, nervous-shock cases, and 
gender, one is drawn to ask how male plaintiffs were treated by courts and 
whether women plaintiffs received less favorable treatment than their male 
counterparts. Under a narrow formal equality framework, so familiar in con-
stitutional and other areas of law, the key question in determining whether 
gender bias against women has occurred is to ask whether “similarly situ-
ated” males received better treatment.34 However, what is striking about the 
early nervous-shock cases is that there were few male plaintiffs to use for 
such a comparison. 

Historian Barbara Welke has speculated that the dearth of male plain-
tiffs, at least in the reported cases, was probably the result of several factors. 
She asserts that the nature of men’s and women’s claims tended to differ.35 Of 
course, men did not suffer from the miscarriages and stillbirths that were a 
central element of many of the fright-based claims brought by women plain-
tiffs. Welke also notes that prevailing separate spheres behavioral norms may 
have prompted men and women to respond differently to similar incidents. 
For example, she compares cases involving trains that negligently failed to 
stop at a plaintiff ’s destination. When the train went past a man’s appointed 
stop, he was likely to jump off and incur a physical injury. A woman, how-
ever, might well suffer a fright-based injury when she stayed on the train 
past her destination and was forced to walk back alone at night in a danger-
ous location. In line with gender norms, men were also encouraged to allege 
and emphasize direct physical injury when asserting legal claims and were 
discouraged from admitting in public that they had suffered damages from 
fright-based injuries.

Additionally, in the few cases in which male plaintiffs alleged injury trace-
able to fright, courts were not particularly receptive to their claims. For 



46 | The Measure of Injury

example, recovery was denied to a man who had lost his leg as a result of 
jumping from a fast-moving train.36 He claimed that his fright had impelled 
him to jump because the conductor and other passengers had threatened 
to tie him up, take his money, and then throw him off the train. Overturn-
ing a jury verdict for the plaintiff, the Missouri Supreme Court found his 
story incredible, blamed him for jumping, and recited the axiom that mental 
anguish was not recoverable in tort law. Similarly, in an early Texas case, a 
man was denied compensation when he alleged injury based on fear for his 
personal safety, after a train let out a large burst of steam, frightened his team 
of horses, and caused his wagon to break.37

The influence of gender in the nervous-shock cases and the existence of 
gender bias thus cannot be shown simply by stacking women’s claims for 
fright against identical claims brought by men and comparing the results. 
Instead, as in debates over the legal treatment of rape victims or other female-
dominated areas of the law, any assessment of gender fairness requires resort 
to theories of equality that extend beyond requirements of formal equality 
that insist only that “likes” be treated alike. A deeper substantive equality 
inquiry38 is necessary to analyze the treatment of nervous shock as a case 
study in how the law responds to recurring injuries women face, even if 
there are few similarly situated male tort victims whose treatment can be 
used as yardstick for fairness. This is a lesson that feminist legal theorists 
have stressed since the mid-1980s, when formal equality theories increas-
ingly came under attack.39 This broader approach to equality challenges male 
norms and pursues the question of whether predominantly-female groups 
have been treated equitably. 

Looking at the nervous-shock cases in retrospect, we can see that, not sur-
prisingly, the courts did not respond to the recurring claims of negligently 
caused miscarriages produced by nervous shock in a highly protective way, 
by, for example, recognizing a claim for negligent interference with women’s 
procreative interests, comparable to men’s interest in the exclusive sexual 
access to their wives afforded by the old tort of criminal conversation. Even 
today, such a “woman-friendly” response is hard to imagine, although some 
contemporary cases are more willing to allow recovery for emotional distress 
when the case arises in the “sensitive” context of reproduction. Rather, such a 
protective response seems unlikely even today, largely because of the courts’ 
continuing refusal to value procreative and emotional interests as highly as 
interests in property and bodily integrity. In chapter 4, we discuss how, in 
negligence cases, the courts still have difficulty characterizing the distinctive 
relationship between a pregnant woman and her fetus and still do not yet 
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regard a mother’s response to a miscarriage or stillbirth as equivalent to a 
“physical” injury. 

We regard the most significant and enduring legacy of the nervous-shock 
cases to lie in their struggle over the physical/emotional dichotomy in the law 
of torts. It is crucial that the debate over whether to allow recovery for fright-
based harms was framed as a struggle over categorization and only indirectly 
as a struggle over gender. The defense strategy was to exploit the cognitive 
association between women and emotions and to link it to recurring injuries 
women sustained on trains and streetcars. Labeling the cases “mental distur-
bance” cases served to shift the focus from the admittedly physical aspects of 
the injuries and to minimize any relational harm that occurred as a result of 
miscarriages, stillbirths, and other consequences of nervous shock. Framing 
the issue as centering on the physical/emotional distinction in tort law also 
sounded a gender-neutral theme, even though gender seethed up from the 
facts of the cases. 

As we explain in chapter 4, resort to the physical/emotional distinction 
to determine whether to provide legal compensation for a predominately-
female group of injured plaintiffs would become a familiar move in tort law. 
After the impact rule was finally laid to rest in the 1960s and 1970s, courts 
were faced with another difficult issue—whether to allow mothers and other 
close family members to sue for trauma-based harm suffered as a result of 
witnessing the negligent killing or injuring of their children or other family 
members. In these so-called bystander cases, the prototypical plaintiff was 
a mother who often had suffered a combination of injuries—physical, emo-
tional, and relational—and the issue was once again whether to treat such 
a case as a “mental disturbance” case and deny all recovery. The bystander 
cases represented round two in the legal treatment of fright-based harm and 
gave the courts another opportunity to confront gender and the boundary 
between emotional and physical harm. 

Presently, as we detail in chapter 4, courts are struggling with the impor-
tant question of the degree to which to allow recovery for “stand-alone” 
emotional distress when defendant’s negligent conduct did not cause any 
ultimate physical symptoms or physical manifestations of injury. Many of 
these contemporary cases involve female plaintiffs who allege injury arising 
from sexual exploitation40 or reproductive harm.41 In the 21st century, the 
face of negligent infliction of emotional distress is still female, and the story 
of the impact rule, with its gender imprint, still resonates in contemporary 
clashes over the limits of tort recovery and the continuing relevance of gen-
der to tort doctrine.
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Racialized Fear and White Privilege

Because the story of nervous shock is largely about the legal treatment 
of white women’s injuries, at first blush it may not appear to implicate race 
or racial ideology. Looking just a bit more closely at the cases, however, it is 
evident that race played into the separate spheres stereotypes that attached to 
many of the plaintiffs in the cases and influenced the rhetoric and reasoning 
of many courts. This happened because, at its base, the separate spheres trope 
was race-specific: only white women were regarded as fragile, delicate, timid, 
and in need of protection, in stark contrast to prevailing images of black 
women as stoic and impervious to pain. Although a few African American 
women were successful in fighting for the legal “right” to be treated as ladies 
(i.e., proper white women), traditional notions of femininity were inextrica-
bly linked to whiteness.

In addition to the racialized quality of separate spheres embedded in the 
nervous-shock cases, race was implicated in turn-of-the-century tort claims 
for emotional distress of another sort. These “emotional distress” cases typi-
cally involved allegations that defendant’s conduct—or, more often, the con-
duct of employees or persons in the control of the defendant—was insulting 
or abusive in a specifically racial sense, giving rise to compensable claims 
for fear, humiliation, and mental anguish. In cases of this sort, white plain-
tiffs traded on the high cultural value placed on whiteness, that is, white 
privilege,42 to convince courts that they had suffered a real injury, despite the 
absence of physical harm or other material damage. In marked contrast to 
the skepticism displayed by some courts in the nervous-shock cases, several 
courts in the racialized fear and insult cases credited white plaintiffs’ allega-
tions of injury.43 For some courts at least, insult and abuse became more tan-
gible when they also amounted to a challenge to white supremacy. 

One of the most revealing cases of racialized fear and judicial recognition 
of white privilege is Gulf, Colorado & Santa Fe Railway. Co. v. Luther,44 a 1905 
decision from a Texas appellate court. The claim in that case arose from an 
incident in the “ladies waiting room” of a railway station. As part of the sepa-
rate spheres notion that white women should be protected and shielded in 
public places, large cities in the segregated South at that time provided sepa-
rate “ladies” waiting rooms for the use of white women, their children, and 
their white male escorts, typically their husbands. Black men and women 
were restricted to “colored” waiting rooms, while most white men used what 
was called the “white” waiting room. The only black women allowed in the 
“ladies” waiting room were black employees, not passengers.45
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Mrs. Luther was traveling with her husband and her four small children 
when their train was delayed. The incident occurred when Mr. Luther left 
them in the “ladies” waiting room while he went into town on business. 
According to the testimony, one of the Luther children spilled water from a 
cup onto the floor. Shortly thereafter, Mrs. Luther and the female attendant 
in the waiting room, described repeatedly by the court as the “negro woman,” 
had a heated exchange. Mrs. Luther apparently believed that the spill was an 
accident. But the attendant disputed this and allegedly told Mrs. Luther that 
“the child did know water was in the cup” and said that “[i]f you say the child 
did not know that water was in the cup you are a liar.” In addition to dis-
puting her account, Mrs. Luther claimed that the attendant’s demeanor was 
frightening, saying that “she turned on me with an angry look.” When Mrs. 
Luther told the attendant that she was not “accustomed to be[ing] treated 
that way by colored people,” the attendant replied in kind, remarking, “I am 
used to your kind. I meet up with them every day.” Mrs. Luther claimed that 
during this exchange, which lasted “about five minutes,” the attendant stood 
right over her, shook her finger in Mrs. Luther’s eye, and looked “vicious and 
angry.” She sought compensation from the railroad for injuries stemming 
from the incident, which the court described as great fright, humiliation, 
worry, distress, nervous prostration, physical pain, and mental anguish.46

Significantly, beyond the vague reference to physical pain, there was no alle-
gation of physical injury or external physical contact and the court treated 
the suit as one for mental distress alone.

Because it was based on the intentional acts of the railroad employee, 
Luther presented a distinctive type of mental distress case that seemed more 
like an intentional tort claim for insult or abuse than a claim for negligence. 
Indeed, courts had developed what was known as the “common carrier” doc-
trine in response to such cases and had held that railroads and other com-
mon carriers owed a broad duty to protect their passengers from insulting 
or violent behavior by employees or even fellow passengers.47 If the plaintiff 
could successfully lodge her case under the common carrier doctrine, she 
could recover without proof of physical injury, despite the fact that it could 
be argued that the claim against the railroad was not really based on any 
intentional conduct on the part of the railroad itself. However, an important 
element of such a claim, presaging the development of the contemporary 
claim for intentional infliction of mental distress, was plaintiff ’s proof that 
the employee’s conduct was insulting or outrageous. Recovery thus hinged 
on a judgment about the quality of the employee’s behavior and how it likely 
affected the plaintiff. 
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The jury in Luther rendered a verdict for plaintiff in the sum of $2,500, a 
sizeable recovery at the time.48 In upholding the judgment, the Texas appel-
late judge wrote an opinion that emphasized the attendant’s race and drew 
upon separate spheres stereotypes of white women to explain and under-
score Mrs. Luther’s suffering. Referring to her race no fewer than sixteen 
times, the court characterized the behavior of the attendant, whose name 
was never revealed, as “violent and outrageous” and had little trouble fitting 
this case into the line of common carrier cases that dispensed with the need 
to prove physical injury. In the court’s view, the high jury verdict was reason-
able, given the gender and racial identities of the parties. In the court’s own 
words:

[W]hat could be more humiliating to a frail, delicate, sensitive woman, 
with a babe at her breast and her other little ones around her, than to be 
pounced upon, vilified and traduced by a negro servant in a railway depot, 
where her relation as a passenger to its owner entitles her to be treated 
with respect and kindness? Is it any wonder to those who can contemplate 
the effect of such an outrage that the poor woman for months afterwards, 
as she testified, could not close her eyes without that angry, threatening 
negro arising before her and murdering sleep.

In our reading of the case, white privilege certainly worked to Mrs. 
Luther’s advantage. It is far from clear that the attendant’s conduct could 
fairly be characterized as outrageous or violent. The exchange between the 
women instead suggests that each had staked out a position on the facts and 
each had expressed some contempt for the other. Even if we concede that the 
attendant raised her voice and wagged her finger, her conduct can qualify as 
“outrageous” only if it is presumed that Mrs. Luther was entitled to be treated 
with some special deference, that is, to be accorded the respect owed to a 
white woman. In this view, the main problem with the attendant’s behavior 
was that it was racially inappropriate or “uppity” and thus posed a challenge 
to Mrs. Luther’s racial superiority. Apparently after Mrs. Luther reminded 
the attendant of her “place” by stating that she was not used to being treated 
that way by colored people, the “servant” was not supposed to get angry but 
was expected to remain courteous and obsequious. 

The racial privilege that bolstered Mrs. Luther’s case was also inseparable 
from her gender. In the court’s view of the exchange between the women, 
it was critical that Mrs. Luther was white, female, and a mother and was 
thought to be acutely sensitive to emotional upset and pain. It is hard to 
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believe that the court would have demonstrated quite as much sympathy for 
Mr. Luther if the incident had occurred while he was alone with his four 
children. Here, however, with Mr. Luther in town and away from his wife on 
unspecified business, it became the railroad’s responsibility to protect her. 
As Barbara Welke has so eloquently documented in her history of railroad 
litigation, white racial supremacy in the South was fundamentally predicated 
on protecting white women and maintaining racialized gender norms.49 In 
Luther, the race of the attendant and the race of the victim combined to make 
the harm acute. It was at this intersection of race and gender—in cases pre-
senting claims of white female victims and black “aggressors”—that the priv-
ilege of whiteness emerged so prominently.

Luther also demonstrates how the power of race and racial threat affected 
the law’s view of African American women. The fact that the attendant in 
the case was also a woman did not carry much weight in the case. In the 
extended passage quoted earlier, the court tellingly refers to her as a “negro 
servant” and a “threatening negro.” This description both underscores her 
subordinate racial position and serves to masculinize her, emphasizing her 
supposedly aggressive behavior, including how she “pounced upon” the help-
less Mrs. Luther. Again, it is hard to imagine that a black Mrs. Luther suing 
for a similar injury would have had as much success in court in comparable 
circumstances. Indeed, there could be no truly comparable case because an 
African American woman would not have had the services of a white (or any 
other) attendant in the “colored” waiting room. Most significant, because she 
lacked the race privilege of a white woman, a black Mrs. Luther would have 
had a much more difficult task convincing the jury that she was the kind of 
lady who could be devastated by rude behavior from a servant. In an earlier 
Kentucky case, for example, there was uncontradicted evidence that a black 
woman was accosted by a drunken white male passenger who had gone into 
the colored coach, offered her a drink, “perhaps laid his hand upon her,” and 
made profane and indecent remarks to her. The jury nevertheless returned a 
verdict for the defendant railroad.50

Our reading of Luther indicates that mental distress and fear may arise 
from many sources and that an unavoidable exercise of normative judgment 
is required to determine whether the resulting harm should be recognized 
and compensated in law. The facts in Luther differed significantly from those 
in Mitchell and the nervous-shock cases discussed previously, where the 
defendants’ negligence consisted of operating their horses and vehicles in a 
dangerous fashion and putting plaintiffs in fear for their lives. In contrast, in 
cases like Luther, the conduct deemed actionable was defendant’s failure to 
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prevent an encounter with a black person that the white plaintiff regarded 
as objectionable. Allowing recovery in Luther thus not only validated Mrs. 
Luther’s claim of injury but also gave powerful incentives to defendants like 
railroads to protect whites from such contacts with blacks. It thus endorsed 
and reinforced a system of white supremacy. In so doing, it gave the intan-
gible asset of white racial status a material value.

Race, Devaluation, and Wrongful Death

At the same time that courts in turn-of-the-century tort cases were accord-
ing a positive value to white racial status, race surfaced in a negative way in suits 
brought by African Americans. In these cases, minority race status operated to 
devalue the lives and suffering of tort plaintiffs, resulting in lower awards for 
black plaintiffs than would likely have been awarded to white plaintiffs under 
similar circumstances. Although this form of bias seems straightforward, in 
the familiar sense of a failure to treat “like” cases alike, it is significant that, in 
the tort context, devaluation affected value judgments about the seriousness of 
an injury and operated to minimize the extent of the plaintiff ’s harm.51 Thus, 
in some cases, the seriousness of an injury to an African American plaintiff 
could be so discounted that it actually appeared, to white decision makers, to 
be a type of harm different from that suffered by a white person. When this 
occurred, the cases did not look alike in the eyes of the judge or jury. Updated 
versions of this dynamic have reappeared in contemporary assessments of 
damage awards, as our discussion in chapter 6 of the use of race-based earn-
ing tables shows. Racial devaluation continues to be masked in a system that 
appears to give fair, individualized treatment to tort victims.

Perhaps the most celebrated instance of racial devaluation in early-20th-
century tort litigation involved the 1909 decision in a case brought by George 
Griffin, an African American man who worked as a Pullman porter.52 While 
publicized and contested at the time, the case has not made it into standard 
accounts of tort law. Griffin was accused of stealing property belonging to 
Daniel Brady, a prominent businessman and brother of the famous “Dia-
mond Jim Brady,” one of the best-known financiers of the gilded age. Brady’s 
accusation of theft resulted in Griffin’s arrest and jailing. It is not clear just 
how long Griffin remained in jail before he was cleared of all charges by a 
magistrate. The record indicates only that it was somewhere between two 
hours and an overnight detention. 

After the incident, Griffin sued Brady for false imprisonment, seeking 
$10,000 in damages for maliciously causing his arrest and detention. As is 
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the case today, false imprisonment in 1909 was a well-established intentional 
tort claim brought to redress injuries stemming from a detention or con-
finement.53 Because its primary function has been to vindicate the plaintiff ’s 
interest in personal mobility and freedom, plaintiffs alleging false imprison-
ment have traditionally been allowed to seek damages for mental distress 
and humiliation as part of the legal recognition of this specific type of dig-
nitary harm. As in other intentional torts, juries in false imprisonment suits 
are given considerable discretion to award a sum that reflects the commu-
nity’s judgment of the seriousness of the harm done to the plaintiff. In such 
cases, although the damage award is designed to compensate the plaintiff for 
actual damage suffered, calculation of such an award is inextricably linked 
to judgments about the nature of the defendant’s behavior and the personal 
characteristics of the plaintiff. 

In Griffin’s false imprisonment suit, a jury in New York found Brady liable 
and awarded Griffin $2,500 in damages. As we noted earlier in discussing 
Luther, the 1905 race privilege case, this represented a sizeable sum for the 
time. Apparently, the Griffin case was so notable that the New York Times
reported what transpired between the trial judge, Justice Phillip Henry Dugro, 
and the lawyers representing Griffin. Convinced that the damages were too 
high, Justice Dugro first told Griffin’s lawyers that if they did not agree to 
a reduction of the damages to the dramatically smaller amount of $300, he 
would set aside the jury’s verdict and order a new trial. When the lawyers 
refused, Justice Dugro went ahead and reduced the amount to $300 anyway. 
Griffin’s subsequent appeals of the reduction order were all unsuccessful.54

That racial devaluation affected Justice Dugro’s ruling was evident from 
his ruling, as he sought to justify his decision to reduce the award. Accord-
ing to the Times account, Justice Dugro fixed on Griffin’s race and imagined 
how the harm Griffin sustained was less than what a white man would suffer 
if jailed on the basis of false information. Referring to plaintiff, Justice Dugro 
stated:

[h]e was a porter, and while he is just as good as the President of the 
United States, and if he is imprisoned wrongfully he should be paid for it, 
it would be a bad argument to say that he is just as good in many senses. 
He would not be hurt just as much if put in prison as every man would be. 
That depends on a man’s standing, what his circumstances are, and if he is 
a colored man, the fact that he is a colored man is to be considered. . . .[I]n
one sense, a colored man is just as good as a white man, for the law says 
he is, but he has not the same amount of injury under all circumstances 
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that a white man would have. . . . In this sort of community I dare say the 
amount of evil that would flow to the colored man from a charge like this 
would not be as great as it probably would be to a white man.

For Justice Dugro, Griffin’s race minimized his injury and meant that, 
even though plaintiff was entitled to a damage award, his injury had less 
value than if he had been white. At one point, he even noted that Griffin’s 
employer had not lost faith in him as a result of the incident and that he was 
sure that Griffin would be happy to take $2,500 for being in jail two hours. In 
a headline reporting on the appeal in the case, the Times summed up the trial 
court’s position, declaring: “Negro Not Equal to White: Suffers Less Humilia-
tion in False Arrest, Court Holds.”

The Times also published an editorial on the case that was critical of the 
trial judge’s action.55 Noting that the case had “made talk all over the coun-
try,” the editorial recognized its potential significance beyond its individual 
facts and beyond New York. Perhaps in part because of the intangible nature 
of the injury, however, the Times appeared to believe that the fairness of the 
judge’s assessment was open to debate. Referring to Justice Dugro’s decision 
to reduce the award because of Griffin’s race, the editorial went on to state 
that “[n]obody could deny that there was a sort of truth in it, and yet almost 
everybody had an instinctive realization that the thing was, or ought to be, 
wrong.” In this respect, the editorial acknowledged a plausible connection 
between the race of the plaintiff and the degree of humiliation and suffering 
expected to flow from the tortious action. In the end, however, the Times
editorial denounced Justice Dugro’s action, in terms that echoed W. E. B. Du 
Bois’s notion of a “talented tenth” of black Americans whose achievements 
and qualities deserved the respect of white Americans.56 The editorial char-
acterized Justice Dugro’s approach as “the indictment and condemnation of a 
race, without regard to its better part or its exceptional members,” and called 
the ruling “repugnant to the modern sense of equity.” 

The judicial treatment of George Griffin’s case was also the subject of criti-
cism in articles published shortly thereafter in newspapers and legal journals 
across the country.57 One particularly trenchant attack first appeared in the 
Virginia Law Register and was later reprinted in a weekly law journal pub-
lished in St. Louis.58 Under the headline “A New York Court Draws the Color 
Line,” the author sarcastically dubbed Justice Dugro’s opinion “remarkable” 
and did not try to hide his glee that such a miscarriage of justice had occurred 
in New York. According to this critic, race should not have entered the case 
at all. He regarded the ruling as wholly unfounded, stating that the court 
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would have had to go back to the 14th century to find support for its ruling. 
Apparently oblivious to similar devaluative judgments made in Southern 
courts, which we discuss later, the author proclaimed that:

We are exceedingly glad that this decision came from a court of justice 
north of the Potomac. Had it occurred in a southern state we can imagine 
the agony of mind that it would have cost the New York Evening Post and 
a few other journals of that character. We do not believe that in our Court 
of Appeals the court would have listened for one moment to an argument 
based on the color of the suitor before it.

Today, such a heated debate about whether the degree of a person’s men-
tal suffering or humiliation depends on race seems unsupportable or even 
ludicrous. As we discuss in chapter 6, contemporary law recognizes and gen-
erally accepts that tort damages for lost earnings or other economic harm 
will often vary based on a person’s income, a factor indirectly connected to 
race. However, it is equally widely accepted that nonpecuniary awards for 
pain and suffering, mental anguish, and dignitary harm are supposed to be 
purely individual and free of racial considerations. Certainly no contempo-
rary court would follow Justice Dugro’s lead and state that, simply because 
of his race, a black person could not have “the same amount of injury” as a 
white person when it comes to noneconomic harm. 

In 1909, however, such a link between race and mental distress damages 
was not so unthinkable. As explained by interdisciplinary legal scholar Mar-
tha Minow, pain was often tied to race and ethnicity in 19th-century medi-
cal practice and medical literature.59 Even the use of anesthesia was selective 
because it was thought that the need for painkillers varied, depending on 
the race, gender, ethnicity, and other personal characteristics of the patient.60

Thus, when Justice Dugro assumed that George Griffin’s suffering was less 
than that of a white man, he reflected a racist view with a long pedigree that 
built racial devaluation into purportedly individualized judgments about a 
person’s case. In tort law, this kind of devaluation likely had its first appear-
ance in early cases that assumed that the amount of injury depended on a 
person’s class status or station in society. For example, a case report from 
1302 quotes an English judge as expressing the view that “[A] buffet given 
to a knight or noble was as bad as a wound given to one of the rabble.”61

Translated into more modern terms, this statement is tantamount to saying 
that punching an upper-class gentleman causes as much harm as stabbing an 
ordinary man.
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We conclude that Justice Dugro’s ruling sparked a controversy not because 
it was based on a novel understanding of the connection between race and 
harm but because the racial devaluation in the ruling was so explicit. By the 
20th century, it was exceedingly rare to find a reported decision that relied 
explicitly on race to justify lowering an award to a black litigant.62 Griffin’s 
case thus presented the issue of devaluation in a highly visible way and show-
cased its significant consequences. In that case, when the court reduced the 
award from $2,500 to $300, one might reasonably have concluded that the 
reduction represented the difference between a white and a black measure 
of harm. Put another way, race transformed a serious injury into a relatively 
minor one. 

As is apparent by the jury’s significantly higher verdict and the commen-
tators’ criticism of Justice Dugro’s ruling, the proper role of race in tort law 
was contested even in 1909, rather like the contested nature of gender in the 
nervous-shock cases. Some writers of the day, like the caustic critic from the 
Virginia Law Register, recognized the circular and unpersuasive quality of the 
reasoning used to justify resort to race to discern the amount and quality of 
a plaintiff ’s suffering. In effect, Justice Dugro had relied on the inferior caste 
status of blacks to justify a lower, inferior award to Griffin, under the logic 
that because Griffin had low social standing to begin with, he did not have 
as far to fall as a white man who was falsely imprisoned. The author of the 
Virginia Law Register article shrewdly pointed out the problem with such an 
argument, noting that “[t]he injury to a man for false imprisonment might 
be far greater in the case of a humble man working for a daily wage than in 
the case of a millionaire. The fact that the former had once been in prison, 
although innocent, might cause him great trouble in securing a position such 
as a porter upon a Pullman car.” He went on to conclude that “the injury, 
therefore, for false imprisonment to a porter on Pullman car, even though he 
was colored, might be greater than to a Vanderbilt or a Rockefeller.” Thus, in 
the writer’s view, even if the harm of false imprisonment had a reputational 
dimension beyond pure mental distress, racial devaluation of a black man’s 
injury could still not be justified. 

When we analyze Griffin from a contemporary critical perspective, we 
are also struck by how readily Justice Dugro moved from an individualized 
assessment of one person’s suffering to hypothetical calculations about the 
measure of pain purportedly experienced by blacks as a group. Justice Dugro 
not only resorted to individual factors in the case to determine how much 
Griffin actually suffered (e.g., how long plaintiff had been confined and the 
specific circumstances surrounding his confinement); he also employed a 
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group-based frame of reference that sought to measure how blacks could 
be expected to respond under such circumstances. He assessed the injury 
to “the colored man,” rather than to the individual Mr. George Griffin. This 
black-only reference point clearly worked to Griffin’s individual disadvan-
tage: it linked him to others in his racial group and infused racial hierarchy 
directly into the tort award.

The racial devaluation so evident in the Griffin case was not an isolated 
phenomenon, even if it most often surfaced in more subtle guises. To under-
stand how devaluation works in more ordinary cases, we examined a set of 
wrongful death cases decided by Louisiana appellate courts in the first four 
decades of the 20th century.63 We chose wrongful death cases because they 
present a particularly good vehicle for ferreting out devaluation, given that 
each wrongful death case involves the same injury—the death of a family 
member—and thus provides some rough basis for comparison. In Louisiana 
at that time, the governing wrongful death statute allowed surviving relatives 
to bring two distinct types of related claims against a tortfeasor, although, 
confusingly, both claims are typically brought in one lawsuit and combined 
into a wrongful death case.64 The principal claim was the technical claim for 
“wrongful death,” which is designed to compensate the survivors for their
losses as a result of the death. For these wrongful death claims, Louisiana’s 
scope of recovery was quite generous: survivors were entitled to receive not 
only compensation for loss of financial support but also an amount to com-
pensate for loss of emotional support and love and for the grief they had 
suffered as a result of the death. Additionally, in appropriate cases, the rela-
tives of the victim could also assert a claim for damages that the victim could 
have brought on his own behalf had he survived, commonly referred to as 
a “survival claim.” Survival claims are designed to compensate for the vic-
tim’s losses; for example, if the victim was struck by a train and survived for 
hours or weeks before dying from his injuries, family members may assert a 
survival claim to recover for the victim’s pain and suffering and for any lost 
income the victim sustained in the interval between injury and death.65

For our purposes, it is important to note that the structure of recovery for 
wrongful death in Louisiana permitted plaintiffs to recover for both intan-
gible and tangible or pecuniary losses. First, recovery for emotional distress 
was available in wrongful death cases to compensate for the survivor’s emo-
tional distress. Second, recovery for emotional distress was available in sur-
vival actions to compensate for the decedent’s emotional and physical suf-
fering. Thus, courts were routinely called upon to place a dollar value on the 
intangible relational and emotional loss caused by the death of a loved one. 
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And, as happened in the Griffin case in New York, racial devaluation was apt 
to find its way into Louisiana wrongful death cases when courts measured 
these intangible losses.

Finally, one unusual feature of Louisiana law that deserves mention is that 
appellate courts were authorized to review the facts, as well as the law, in 
personal injury cases and could even conduct an independent review of the 
specific amount awarded to the plaintiff by the jury or trial court.66 Thus, the 
reported cases in Louisiana cases frequently contain discussions of “quan-
tum,” that is, the specific amounts plaintiffs received, in contrast to cases in 
most other jurisdictions that do not have appellate review of facts.

During the period 1900–1940, both black and white plaintiffs filed and 
won many wrongful death and survival actions, obtaining recovery for rela-
tives’ deaths at the hands of railroads, gas companies, neighbors, and a vari-
ety of other defendants. As courts do today, Louisiana courts in the early 20th 
century struggled with the difficult task of how to quantify a loss so intimate 
and precious as the death of a child, spouse, or parent. The judicial treatment 
of wrongful death thus reveals how the law valued different people’s lives, 
suffering, and connections to each other and how race in particular could 
influence that valuation.

Unlike an administrative system, such as workers’ compensation, which 
groups types of injuries into predetermined categories in order to systematize 
compensation decisions,67 the common law system of torts and common law 
courts are committed to the notion that every death and every injury is par-
ticular and different.68 Within this system of individualized judgment, how-
ever, the principle of treating like cases alike comes into play when courts, 
particularly appellate courts, attempt to impose a rough consistency among 
the cases by adhering to precedents set in what they regard as “similar” cases. 
This adherence to precedents not only has the effect of limiting the discre-
tion of courts and juries but also demonstrates what counts as “similar” or 
“different” for such courts and thus reveals their implicit frames of reference.

Strikingly, in some wrongful death cases, appellate courts in Louisiana 
determined the appropriate amount to award black families by comparing that 
amount only to amounts granted in other black-victim cases. This practice in 
essence relied on a segregated, black-only benchmark to determine quantum, 
similar to the black-only frame of reference Justice Dugro employed when he 
reduced the award for George Griffin. However, unlike the temporary notori-
ety of the Griffin case, the racial devaluation present in these Louisiana cases 
went unnoticed. It blended into the segregative patterns of the larger culture 
and apparently was subtle enough not to attract attention.
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One clear example of the use of black-only precedents to determine dam-
ages is the 1939 case of Young v. Broussard.69 The victim in that case was Pen-
tard Young, a twenty-nine-year-old African American man, who was shot 
and killed by a night watchman at the sugar mill where he had worked for 
approximately one year before he was laid off. At the time, Pentard Young 
lived with his parents and contributed three or four dollars a week from his 
weekly wage of fourteen dollars. After he was shot, Pentard survived for two 
days, suffering considerable pain before he died.

A suit for wrongful death and survival damages was brought by his par-
ents, his closest survivors, who sought to recover for lost support, for their 
grief and loss of love and affection, and for their son’s pain and suffering prior 
to his death. Because the trial court had concluded that the defendants had 
not acted tortiously, the appellate court had the task of reviewing the case to 
determine both liability and the amount of the award.

After concluding that Pentard Young was entitled to recovery because he 
had not been at fault and because the sugar mill was legally responsible for 
the shooter’s action, the court decided to set the damages at $3,500. In choos-
ing this amount, the court mentioned three earlier cases decided by Loui-
siana appellate courts, each involving black adult victims, whom the court 
sometimes referred to as “boys.” Two cases had been decided by the same 
court within the preceding two years.70 Each of these cases involved the death 
of a young, unmarried black man; in one case the court had awarded $3,000, 
and in the other it had awarded $3,200. The third case had been decided 
more than thirteen years earlier by a different appellate court. It involved the 
malicious killing of a twenty-year-old black man and resulted in an award of 
$6,000.71

Without further explanation, the Young court stated that “[w]e have 
decided to fix the award in this case at $3,500, which amount we believe to be 
proper under the facts of the case.” Although the court did not expressly so 
indicate, it is likely that the bulk of the award was meant to compensate for 
the mental suffering of the parents and the pain and suffering of the deceased, 
rather than for loss of financial support. This inference is warranted because 
the court made a point of stating that Pentard Young’s financial contribution 
to his parents amounted to “little more than his own board” and that the 
family had “four other grown boys who help in the support of the family.”

What is most significant about Young is that the court did not compare 
its $3,500 award in that case to an award of $8,780 in Boykin v. Plauche,72 a 
potentially similar case involving a white victim that had been decided by 
the same court only three years earlier. As in Young, Charles Boykin died 



60 | The Measure of Injury

when he was a young man in his twenties, and, like Young, Boykin had never 
earned much money or contributed much to his surviving mother’s support, 
with the exception of a few months’ work at an oil company. Unlike Pentard 
Young, however, Charles Boykin did not suffer before his death: he was in a 
car accident and never regained consciousness after the impact. There were, 
of course, some other differences in the two young men’s lives and deaths. 
Charles Boykin was in college at the time of his death, had ambitions to 
become a writer, and was described by the court as “exceptionally brilliant.” 
He was also white.

When the appellate court in Boykin set the award for wrongful death at 
$8,780—an amount more than double the amount in Young—it was careful 
not to speculate as to how much the deceased son would have contributed to 
his mother’s support. Perhaps because Charles Boykin was still in college and 
it was far from clear that he would have been a financial success as a writer, 
the court chose to duck that difficult issue and lumped all items of damage 
together in the final sum. Presumably, however, in addition to an undeter-
mined sum for financial support, the award contained a sizeable recovery for 
the intangible losses suffered by Boykin’s mother. We can assume the court 
did not grant any survival damages because Boykin never regained con-
sciousness after the accident.

The Boykin court determined quantum in the case without citing any 
cases. Notably, and in contrast to Young, it did not reach back to cite the 
1926 case involving an unmarried black man who also died in his twenties. 
Because it did not make that comparison, the court did not have to explain 
why the award in the 1926 case was only $6,000 or why the award in Boykin
was considerably higher.

Putting Young and Boykin side by side reveals the potentially devaluative 
effect of using segregated precedents. The award of $3,500 in Young might 
appear reasonable and consistent when compared only to the other black-
victim cases, particularly because the highest sum awarded in the black prec-
edent cases was $6,000 and was awarded in a case of a malicious shooting. 
However, if the Young court had compared its award to the $8,780 award in 
Boykin, the award likely would have seemed too low. The court would have 
then have been forced to ask why the Boykin case was so different as to justify 
a significantly higher award.

It is possible, of course, that the disparity in the awards in Young and 
Boykin is entirely a result of the court’s view that Charles Boykin would 
have contributed significantly more financially to his mother’s support. 
Admittedly, because Boykin was in college, his prospects for financial suc-
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cess were likely greater than Pentard Young’s. However, two considerations 
weigh against accepting this as a complete explanation for the disparity in 
the awards. First, Charles Boykin had not provided substantial support to 
his mother in the past, and the court refused to speculate about his earning 
potential. Second, even if it was reasonable to place a higher value on the 
“financial support” element of damages in Boykin, that should not account 
for the entire disparity, particularly given that only Young’s family had the 
right to recover survival damages because only Young had suffered before his 
death.

Instead, a more likely explanation for the disparity in the awards, or at 
least some portion of it, is that the pain and suffering of Pentard Young and 
the grief and emotional loss of his parents were not given as high a value as 
the emotional harm suffered by the mother of Charles Boykin. In the invis-
ible process of measuring grief and pain, it is likely that Louisiana courts 
in these cases were influenced by the race of the victims and shared Justice 
Dugro’s views about the connection between race and mental distress.

When we switch from a comparison of individual cases to view the sys-
tem of wrongful death recovery in Louisiana at the aggregate level, we can 
begin to get a rough sense of the potential impact that devaluation and other 
forces had in suppressing awards for black families during this period. Our 
survey of all published wrongful death and survival decisions decided in 
Louisiana from 1900 through 1940 indicates that the average recoveries for 
black families were less than half those for white families.73 The same held 
true for median recoveries. During this period, the average award in lawsuits 
brought by blacks was $3,542 (median: $3,100); the average award in lawsuits 
brought by whites was $7,605 (median: $7,000). While this calculation cannot 
tell how much of the disparity was the result of racial devaluation or exactly 
how such devaluation occurred, it certainly suggests that race may have mat-
tered as much in tort cases as it did in the larger culture.74

To frame the discussion of race and gender in contemporary tort law that 
follows, this chapter has identified and applied three important dynamics that 
have surfaced and resurfaced in this area of law for more than a century. The 
mapping of gender onto the debate over physical versus mental harm, the 
operation of white racial privilege, and the devaluation of claims brought by 
racial minorities are dynamics that have shaped the law of intentional torts, 
negligence, causation, and damages. When we see these dynamics in play in 
varying contexts over time, however, they do not always take the same form 
but tend to appear in updated versions that fit more comfortably within the 
cultural and legal struggles of the day. As legal historian Reva Siegel’s theory 
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of social and legal change describes it,75 the dynamics reemerge encased in 
different rules and different rhetorics. As we seek to show in the remaining 
chapters, however, it is the underlying continuity of gender and racial hierar-
chy that often remains hidden in this process as it reproduces the same—yet 
different—tort law.
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3
Intentional Torts

In the first few weeks of law school, beginning students discover that inten-
tional torts are at the margins of contemporary tort law. Although most 
first-year torts courses still start with intentional torts, the professor gener-
ally moves quickly onto negligence liability and stays there for most of the 
semester, perhaps reserving some limited time at the end of the course to 
examine strict liability.1 This pedagogical centering of negligence and down-
playing of intentional torts mirrors an understanding of what is considered 
to be the intellectual and practical “core” of the field. At this core lie acci-
dental injury and the rules governing recovery for physical harm caused by 
unintentional conduct. The rest of tort law—from cases involving a punch in 
the nose to those involving a deprivation of an intimate family relationship—
are relegated to the periphery of the field and rarely count for much in the 
formulation of tort theory. 

This vision of the basic structure of tort law was recently underscored 
in the drafting process of the most recent revision of the Restatement of 
Torts, the influential and ambitious undertaking of the American Law Insti-
tute that attempts to “restate” the rules and principles of tort law as gleaned 
from thousands of judicial decisions. For this Third Restatement of Torts, 
an initial decision was made to limit the revision project only to “basic” or 
“general” principles and to focus on the essentials. Starting from the premise 
that “the problem of accidental injury is what many see as the core problem 
facing modern tort law,”2 the drafters initially chose not to update the sec-
tions devoted to the traditional intentional torts, such as battery, assault, and 
false imprisonment, and to treat cases of emotional harm as a special topic, 
reserving it for separate consideration at a later date. 

The Third Restatement’s concentration on negligence and physical harm is 
in line with the initial shaping of the field by such luminaries as Oliver Wen-
dell Holmes and Roscoe Pound. For example, when Holmes, in 1897, searched 
for general principles that would define the then-new domain of tort law, 
he looked to railroad crossing and industrial accidents as raw material for 
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his theories and set about to explain the duties modern enterprise owed to 
workers, customers, and the general public. Holmes did not pay much atten-
tion to intentional torts because for him they represented antiquated causes 
of action associated with “the old days of isolated, ungeneralized wrongs, 
assaults, slanders, and the like.”3 This alignment of intentional torts with pre-
industrial society was echoed by Roscoe Pound, who constructed a narrative 
of progress in which the law first dealt with and solved the problem of “inten-
tional aggressions” in its path toward a “civilized society” and then went on to 
tackle more contemporary and challenging issues related to negligence and 
accidents.4 Even a contemporary, left-leaning scholar such as Richard Abel 
accepts this basic account of the trajectory of tort law, noting that changes 
in “industrialization, urbanization, capitalism, and the state” tend to “reduce 
the salience of intentional torts [and] increase that of negligent injuries.”5

A similar preoccupation with accidents and a neglect of intentional torts 
characterize the two major schools of scholarly thought that have domi-
nated torts scholarship in the past four decades. For the most part, “law 
and economics” scholars have derived their accounts and critiques of tort 
law through an analysis of the efficiency of legal rules governing negligence 
and strict liability and, like their intellectual predecessors, have described 
their chief concern as determining the risk of loss from accidental injuries 
or destruction of property. At least since Guido Calabresi’s famous 1970 book 
The Costs of Accidents,6 the place held by intentional torts in economic analy-
sis has been precarious and marginal, with some economics-minded scholars 
preferring to subsume intentional torts under the category of crimes, rather 
than within the realm of torts at all.7 Even the “corrective justice” theorists, 
with their emphasis on the moral foundations of tort law and the importance 
of requiring defendants to pay for the harm they cause, also pay scant atten-
tion to intentional torts.8 They are fascinated by the moral implications of the 
choice between negligence and strict liability in compensating for uninten-
tional harms but tend not to consider whether tort law adequately responds 
to the most serious injuries caused by deliberate and immoral behavior. 

One central problem with this de-emphasis of intentional torts is its ten-
dency to render certain types of recurring harms largely invisible within the 
frame of tort law, even as they have gained prominence in the larger culture 
and in other areas of law. This focus on “accidents” to the neglect of inten-
tional torts reinforces a tacit assumption that the intellectual and practical 
problems of intentionally-caused harm have already been addressed and 
presumably resolved. Pushing intentional torts from the center of the law 
school curriculum also means that new generations of lawyers are less likely 



Intentional Torts | 65

to regard tort law as a proper vehicle for responding to widespread injuries 
caused by aggression and abuse of power that bear little resemblance to the 
prototypical automobile accident, products liability, or slip-and-fall case.

This chapter focuses on how tort law treats two such undertheorized inten-
tional harms—domestic violence and workplace harassment—and what that 
means for victims, the evolution of tort doctrine, and tort theory. For each 
harm, the law has evolved from a point of near-total denial of tort liability to 
a softer regime of partial barriers that allows for recovery in a small number 
of cases. It is still the case, however, that domestic violence and workplace 
harassment are rarely thought of as intentional torts and have yet to appre-
ciably affect the contours of tort law. 

It is now widely appreciated that the injuries caused by domestic violence 
and workplace harassment are not evenly distributed in society but fall dis-
proportionately on women and members of minority social groups. A com-
prehensive national study published in 2000 confirmed the conventional 
wisdom that women were far more likely than men to be victims of domestic 
violence and to sustain injury as a result of the violence.9 Even though there 
is now greater awareness of domestic violence in same-sex households and of 
cases in which women attack or fight back against male partners, the harm 
has not lost its gendered character.10

The incidence of workplace harassment directed at women and minorities 
is harder to gauge because of the absence of comparable nationwide victim-
ization studies and the fact that same-sex harassment, which disproportion-
ately affects men, has received sustained attention only in the past decade. 
However, approximately 85 percent of formal complaints of sexual harass-
ment received by the Equal Employment Opportunity Commission (the 
“EEOC”) still involve complaints of men harassing women, and there is evi-
dence that women of color and women in economically vulnerable positions 
are the most common targets of harassment.11 Moreover, there is a signifi-
cant number of racial harassment cases targeting minority men, most often 
brought as civil rights complaints.12 Thus, despite the popularity of neutrally 
phrased descriptions, both domestic violence and workplace harassment 
are linked to larger structures of gender and race inequality and are com-
monly understood to be manifestations of continuing patterns of discrimi-
nation and subordination.13 As such, they are good indicators of how tort law 
responds or fails to respond to injuries that are distinctively marked by the 
social group identity of its victims.

What is most striking about the categories of domestic violence and work-
place harassment as they connect to tort law is that each fits rather comfort-
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ably within the familiar rubrics of intentional tort liability. As it is generally 
understood, domestic violence consists of a variety of abusive behaviors that 
occur over a course of time. Researchers and domestic violence advocates 
who study the dynamics of domestic violence stress that the touchstone of 
domestic violence is coercion and control, specifically the ability of the per-
petrator to establish “control and fear in a relationship through the use of 
physical violence, intimidation, and other forms of abuse.”14 While the par-
ticular abuse in each case is different, it is now well known that domestic 
violence often involves physical battering, such as striking, beating, shoving, 
and slapping; sexual assault, including rape; restraint, including forcing the 
victim not to leave the house or to stay away from family and friends; and 
a pattern of psychological abuse, including insult, verbal humiliation, and 
belittling. 

From a torts perspective, many of the behaviors associated with domestic 
violence are likely to fall under the classic intentional torts of battery, assault, 
and false imprisonment. For example, much of the physical abuse in domes-
tic violence constitutes a battery, defined in tort as an intentional harmful or 
offensive bodily contact with the plaintiff against her will or wishes.15 Mari-
tal rape falls within this category and is actionable as a battery, particularly 
now that most jurisdictions have abolished criminal law immunity for such 
violations.16 Likewise, when there is no physical harm, intimidating behavior 
may nevertheless amount to an assault, in instances in which the defendant’s 
threatening action puts the victim in fear of an imminent battery.17 And, 
finally, a false imprisonment may take place in cases in which the abuser 
restrains the victim’s freedom of movement by means of force or threat of 
force.18

When the domestic abuse consists solely of a pattern of verbal abuse, it 
is somewhat more difficult to characterize as tortious behavior. The best 
candidate for liability in such a case is the relatively new tort of intentional 
infliction of emotional distress.19 This cause of action provides recovery for 
severe emotional distress, even when not accompanied by physical harm, in 
cases in which the defendant engages in “extreme and outrageous” behavior. 
Although there is no clear definition of “extreme and outrageous” conduct, 
the concept is used to articulate a standard that marks off behavior that is 
“intolerable in a civilized community.”20As the intentional infliction tort has 
evolved in the past half-century, courts have been most willing to declare 
conduct “outrageous” in those cases in which a defendant exploits an exist-
ing power disparity between the parties, particularly when the defendant 
knowingly takes advantage of a vulnerable or powerless plaintiff. On its face, 
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this flexible tort seems especially well suited to address those frequent cases 
of domestic violence in which an abusive spouse or partner uses his physical 
and economic advantage to heighten the disparity of power between the par-
ties and to intensify feelings of helplessness on the part of the victim.

Similarly, tort law is an appropriate location for suits alleging workplace 
harassment. In such suits, plaintiffs typically complain of being the target of 
repeated abusive behavior by supervisors and coworkers and allege a variety 
of harms, from severe emotional distress to consequent physical and eco-
nomic injury. Because such a large number of harassment cases involve plain-
tiffs who have been singled out because of their sex, race, or other “outsider” 
status in the workplace, they are now commonly thought of as civil rights 
claims and are most often brought under statutes that bar employment dis-
crimination, most notably Title VII of the Civil Rights Act of 1964. Starting 
in the mid-1970s, the hostile environment cause of action emerged in Title 
VII litigation that allowed targets of workplace harassment, under the defini-
tion first adopted by the EEOC, to recover if they proved that they suffered 
“severe or pervasive” harassment that had “the purpose or effect of unreason-
ably interfering with [their] work performance or creating an intimidating, 
hostile or offensive working environment.”21

Like suits for domestic violence, tort claims for workplace harassment fall 
readily under the available intentional tort categories. The reason for this is 
that, in addition to generating claims of battery or assault in cases of physi-
cal harassment, the typical hostile environment case is tailor-made for the 
intentional infliction tort. Abuse of the kind of economic power wielded by 
employers and supervisors is a marker of what many courts regard as “out-
rageous” behavior. Additionally, much harassing behavior is of a repeated 
nature and has the capacity to create a cumulative harm that is “worse than 
the sum of its parts.” These features map closely onto the intentional inflic-
tion tort, which was designed to capture not only discrete tortious acts but a 
wrongful course of conduct that occurs over a period of time.

Rather than being a principal site for litigation alleging domestic violence 
and workplace harassment, however, tort law has played only a marginal role 
in protecting against these intentionally caused injuries. Suits alleging tort 
claims for domestic violence are still exceedingly rare. Thus, a study pub-
lished in 1992 detected only fifty-seven reported cases seeking tort recov-
ery for domestic violence in the decade 1981–1990.22 Similarly, a review of 
reported cases for the year 2003 turned up only thirty-four cases.23 When 
these tiny numbers are compared to the high rate of injury suffered by 
women from domestic violence—somewhere on the order of nearly 2 mil-
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lion injuries per year24—it is clear that tort liability barely enters the picture 
of legal responses to domestic violence, even if we assume that the number of 
settled tort claims is far greater than the number of reported cases. 

The situation with respect to workplace harassment cases brought as tort 
actions is not so stark, although here too tort law plays only a supplemen-
tal role in providing legal relief, taking a clear back seat to claims brought 
under civil rights statutes. In a recent study of successful sexual harassment 
cases from 1982 to 2004 in which plaintiffs won damages, Catherine Sharkey 
found that fewer than half the cases (98 out of 232) contained a state tort 
claim.25 Even when tort claims are asserted, moreover, they are often treated 
as secondary by courts and litigators, as evidenced by the term “collateral 
tort,” commonly used to refer to intentional infliction claims alleged in the 
employment context. Beyond cases of sexual harassment, there are no simi-
lar data available for racial or other types of workplace harassment claims.26

However, there is little reason to suspect that tort liability is relatively more 
important for these types of claims, except perhaps for the class of cases 
alleging conduct not currently covered by most employment discrimination 
statutes, such as harassment based on sexual orientation or language. 

Over time, the barriers to asserting tort claims for domestic violence and 
workplace harassment have shifted, tracking changing attitudes about the 
nature and seriousness of the two harms. Before the era of civil rights and the 
battered-women’s movement, harms caused by domestic violence and work-
place harassment were largely denied, justified, or forced underground.27

Powerful doctrinal barriers to tort claims made liability nearly impossible, 
and there was little protection for victims beyond tort in either the crimi-
nal or civil side of the law. In the aftermath of the civil rights and feminist 
movements, the law regulating these potential tort claims has become more 
complex. Barriers to tort liability now take diverse doctrinal, institutional, 
and ideological forms that tend to avoid explicitly characterizing the harms 
as trivial or offering justifications of the actions of abusers. Instead, the small 
number of tort claims today sends the more palatable message that these 
harms are taken care of elsewhere in the law and are best kept out of tort law. 

Tort Claims for Domestic Violence

With respect to tort claims for domestic violence, the insuperable barrier 
to liability was once the doctrine of interspousal immunity, which prohib-
ited one spouse from suing the other for injuries inflicted during the mar-
riage.28 When Holmes and Pound centered the field of torts on accidents 
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and declared the problem of intentional injury solved, domestic violence 
was legal and interspousal immunity was the law of the land. The immunity 
was originally supported by the fiction of “marital unity” or “coverture,” by 
which the identity of a married woman was said to merge into that of her 
husband’s, giving him the sole legal right to institute suit on her behalf. In 
line with this fiction, it was said that neither spouse could bring suit against 
the other because to do so implied the logical impossibility of suing oneself. 
States clung to interspousal immunity even long after passage of Married 
Women’s Property Acts and Earnings Acts that recognized women’s separate 
legal identities and their right to sue third parties for their own injuries. The 
disability imposed by the marital unity doctrine lived on, however, as courts 
interpreted the progressive legislation narrowly and refused to allow married 
women to assert their independence by filing suit against their husbands.29

For all practical purposes, interspousal immunity perpetuated the law’s his-
torical tolerance for domestic violence that had once openly declared that a 
husband had a right to exact obedience from his wife and to “chastise” her 
insubordination through the use of physical force.30

In the 20th century, the justifications for interspousal immunity shifted 
to more functional ground: rather than expressing the unitary nature of the 
marriage, courts embraced interspousal immunity in the name of promoting 
“marital harmony,” protecting “marital privacy,” and preventing fraud. The 
common rationales offered in support of immunity were that denying a tort 
claim prevented spouses from using the courts to air petty grievances or to 
seek revenge. It was also said to prevent spouses from colluding to secure 
tort recovery.31 Further, immunity presumably served the courts’ interest by 
shielding judges from having to scrutinize and pass judgment on family rela-
tionships, with all their class, race, and cultural differences, at a time when 
it was feared that the reputation of the family could be tarnished simply 
because it was the subject of a public lawsuit. 

The support for interspousal immunity was gradually undercut by a gen-
eral consensus that fraud could be prevented by means other than a ban on 
liability and by the growing realization that interspousal immunity did not 
promote marital harmony but often served to protect the self-interest of abu-
sive husbands, who could rely on the doctrine to avoid legal consequences 
for their abuse. Before interspousal immunity was eventually abolished in 
the 1980s and 1990s, it had the effect of steering potential claims of domestic 
violence into family law, where the subject might or might not emerge as 
one of several issues raised during divorce proceedings. Under the old fault-
based system of divorce in force prior to the 1970s, allegations of abuse might 
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surface to support a woman’s right to dissolve the marriage and her right to 
secure alimony or a favorable division of assets from a husband judged to 
be at fault.32 However, divorce proceedings were not designed to compensate 
one spouse for injury done by the other. Instead, family courts were preoc-
cupied with determining whether the marriage was salvageable or irredeem-
ably broken, which spouse had been at fault, who should be awarded custody 
of children, and how to divide the couple’s assets. Although an “innocent” 
wife might receive alimony and a greater share of the assets, this monetary 
award was not the same as “damages” in a tort action. 

With the advent of no-fault divorce, in the 1970s, even the relevance of 
allegations of domestic violence could be questioned. Under a no-fault 
regime, regardless of personal fault—including the commission of violence—
a spouse has the right to obtain dissolution of the marriage and to ask the 
court to distribute the assets of the marriage equitably. There is thus little 
room for considering the effect of domestic violence on the injured spouse or 
her need for compensation. Accordingly, divorce proceedings rarely provide 
a venue for thoughtful assessment of domestic violence. 

Once interspousal immunity was lifted by the 1990s, one might have 
expected that domestic violence cases would become a staple of tort law. By 
that time, the feminist movement had raised awareness of the pervasiveness 
of domestic violence, and each state had enacted statutes that allowed domes-
tic violence victims to obtain civil “protection orders” to compel abusers to 
stay away from their victims and refrain from further abuse.33 For a variety 
of reasons, however, very few instances of domestic violence ended up as tort 
cases, despite the good fit between intentional tort doctrines and domestic 
violence. 

Interestingly, the marginal status of domestic violence as a tort derives 
in part from its classification as an intentional tort claim. In two important 
practical respects relating to insurance and statutes of limitations, intentional 
torts are treated less favorably under current law than are claims for negli-
gence. Given the widespread view that intentional torts constitute more seri-
ous invasions of personal rights than negligently inflicted harms, this priori-
tizing is anomalous and explainable largely by the fact that little attention has 
been paid to intentional torts generally.

The most important barrier to tort claims for domestic violence is the 
absence of liability insurance as a fund that victims can tap into to secure 
compensation. Unlike other recurring types of injuries, such as automo-
bile accidents, injuries from domestic violence are not currently covered by 
insurance. Although homeowners’ insurance policies provide broad cover-
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age for torts committed anywhere in the world by the homeowners, they typ-
ically exclude coverage for “intentional acts.” They may also contain a “family 
member exclusion” that denies coverage whenever one member of the fam-
ily sues another.34 Together, these exclusions are quite effective in keeping 
cases of domestic violence out of civil courts and in denying a secure basis 
for monetary relief for victims. 

The lack of liability insurance coverage for domestic violence torts means 
that victims may have a very difficult time finding a lawyer to take their case. 
Personal injury lawyers generally rely on contingency fee agreements, which 
provide that the lawyer will advance the plaintiff the costs of litigation, tak-
ing a set percentage (often 33 percent) from the total recovery if the litigation 
is a success. In virtually every context, the presence (or absence) of liabil-
ity insurance plays so crucial a role in determining the volume of litigation 
that it can be said that “insurance drives litigation,” rather than vice versa.35

Tom Baker has observed that plaintiffs’ lawyers far prefer to sue a defendant 
who has insurance over suing a wealthy defendant with no insurance.36 Not 
surprisingly, the vast majority of tort judgments and settlements are not 
paid from defendants’ own pocketbooks but come from liability insurance 
policies paid for in advance by defendants. Without insurance, there is typi-
cally no reliable pool of assets from which to satisfy judgments: retirement 
assets are shielded from tort judgments by federal law, and jointly owned 
residences are often not available for tort compensation. Additionally, unlike 
victims of other gender-linked harms, such as rape and sexual harassment, 
domestic violence victims are not able to look to third-party defendants, 
such as landlords or employers, for compensation based on a failure to pre-
vent the injury from occurring.37 Thus, the exclusion of domestic violence 
from liability insurance, largely because of its classification as an intentional 
tort, effectively takes this class of injuries out of the mainstream of personal 
injuries.

When the exclusions from liability coverage are closely examined, how-
ever, it is not easy to justify this unfavorable treatment of intentional torts, 
particularly with domestic violence uppermost in mind. The “family mem-
ber exclusion” in homeowners’ liability policies was added by insurance 
companies shortly after courts began dissolving interspousal immunity. As 
applied to domestic violence claims, the exclusion is largely a recapitula-
tion of interspousal tort immunity and thus is vulnerable to the same attacks 
levied against that immunity. Particularly in cases involving an allegation 
of domestic violence, it is not fair to assume that spouses will collude to 
defraud insurers or will engage in other fraudulent conduct that cannot be 
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detected by insurers. Notably, in the context of automobile insurance, some 
courts have struck down similar family member exclusions as arbitrary and 
irrational. 

The exclusion for “intentional acts” is considerably more debatable, if only 
because it may intuitively seem wrong to permit a person guilty of domestic 
violence to escape personal liability by insuring against his own aggression. 
This intuition is sometimes couched in “moral hazard” terms, that is, the 
concern that if persons are able to insure against a particular harm, they will 
take fewer measures to avoid the harm and may even suffer it on purpose or 
exaggerate their losses once the harm occurs.38 A classic example is that of 
an automobile owner who may be less careful to lock her car door if she has 
insured her car radio. In the domestic violence context, the critical question 
becomes whether providing liability insurance will have the perverse effect 
of increasing the level of violence once abusers realize that an insurance 
company may end up paying for the consequences of their actions.

If the idea of providing liability insurance to cover domestic violence were 
to become the subject of serious debate, however, the flaws in such a moral 
hazard objection would quickly surface. At bottom, the objection rests on the 
insupportable assumption that the current institutional framework—with no 
insurance coverage and very few tort suits—represents an appropriate mix of 
deterrence and compensation. The unstated premise seems to be that poten-
tial abusers are currently deterred from committing acts of violence because 
they are uninsured and theoretically subject to tort liability. However, the 
high incidence of domestic violence and high levels of uncompensated injury 
point to a very different baseline and a very different reality, one in which 
domestic violence is largely left immunized in tort and, if addressed at all, is 
the subject only of civil protection orders and the criminal law. As with many 
other areas of tort law, from auto accidents to products liability, the goals of 
deterrence and compensation are not likely to be achieved unless there is a 
real threat of tort liability. And, since litigation does indeed follow insurance, 
the threat of liability for domestic violence will not be credible unless and 
until the harm is insured. 

Despite its familiarity and intuitive appeal, the “intentional acts” exclu-
sion prohibiting coverage for domestic violence injuries is neither inevitable 
nor obviously justified. Insurance can now be purchased to cover “social” 
problems that once seemed intractable, such as injuries caused by uninsured 
motorists and even harm inflicted by terrorists.39 According to insurance 
scholar Kenneth Abraham, the insurance business is “remarkably creative” at 
covering risks that at first seemed uninsurable.40 If and when a societal con-
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sensus emerges that victims of domestic violence urgently need and deserve 
compensation, insurance companies are capable of creatively adapting their 
products to fill the need. Looked at from this perspective, the most formi-
dable barrier to tort recovery for domestic violence victims lies not simply in 
the legal classification of domestic violence as an intentional harm but in the 
law’s failure to require or encourage insurers to provide adequate protection 
for victims of intentional harms. The effect is to make both the injuries and 
the potential claims invisible. 

The other respect in which tort claims for domestic violence are impeded 
by their categorization as intentional torts relates to the applicable statutes of 
limitations. In the United States, statutes of limitations for intentional torts 
are typically shorter than those for negligence.41 Statutes of limitations for the 
older torts of battery, assault, and false imprisonment are typically between 
one and two years. They range from one to ten years for intentional infliction 
of emotional distress but are most commonly set at two or three years. In 
contrast, the statutes of limitations for negligence are typically longer, rang-
ing from two to six years. This seemingly small difference, however, has been 
repeatedly cited as posing a significant obstacle for domestic violence vic-
tims because the pattern of coercion and control that characterizes domestic 
violence can make consideration of filing a tort claim near the time of the 
injury inconceivable for many victims. Consideration of a tort claim gen-
erally comes, if at all, only after the injured spouse has left the relationship 
and has established an independent existence for herself and her children, 
not infrequently years after serious incidents of battering have occurred. For 
this reason, domestic violence advocates have long argued for extending the 
statute of limitations in this context, proposing, for example, that domestic 
violence be treated as a “continuing tort” and that the statute of limitations 
be “tolled” until the abusive relationship has ended.42 

Although the shorter statutes of limitations are applied neutrally to all 
intentional torts, their application is particularly harsh in the domestic vio-
lence context, given the enormous pressures upon abuse victims not to give 
up on their marriages or partnerships and to keep their families together. As 
apparently neutral rules, moreover, short statutes of limitations do not strike 
most observers as gender biased, unless their effect on survivors of domestic 
violence is noted. If they were the subject of serious scrutiny, however, it is 
likely that the disparities in tort limitations periods would be abolished or a 
longer limitations period set for intentional torts than for negligence, based 
on the relative moral culpability of offenders. There is nothing to commend 
the shorter statutes of limitations save tradition. That tradition derives from 
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an Act of Parliament in 1623, the rationale behind passage having long since 
been lost to obscurity. Most important, the usual justifications for limitations 
statutes—to bar “stale” claims, avoid the problem of fading witness memo-
ries, and foster predictability so that potential defendants can cease worrying 
about getting sued—apply with equal force to claims based on intent and 
negligence. In the United Kingdom, where numerous official bodies have 
systematically reviewed statutes of limitation and made recommendations 
for revisions, the limitations periods are now longer for intentional torts than 
for negligence.43

In addition to the insurance and statute-of-limitations restrictions appli-
cable to intentional torts generally, tort claims for domestic violence are also 
hampered by doctrines and arguments that focus specifically on the pur-
portedly distinctive nature of domestic violence. There is still a tendency to 
steer domestic violence cases into family court. For example, recent cases 
have confronted the issue of whether a tort claim for domestic violence must 
be brought at the time of divorce or be precluded under the legal doctrines 
of res judicata or collateral estoppel, which require that claims arising from 
the “same transaction or series of transactions” be brought simultaneously. 
Admittedly, this joinder rule does not prevent a victim of domestic violence 
from raising a separate tort claim along with her matrimonial claims and in 
this respect differs from a regime of tort immunity. The practical effect of 
this new procedural barrier, however, is to discourage tort suits and to repro-
duce the old regime. 

Clare Dalton, a specialist in domestic violence, has argued that, for many 
abuse victims, escaping a violent marriage is their first priority and that pur-
suing a tort claim is “simply too dangerous, until such time as her separa-
tion from her abuser has been successfully accomplished, and a structure has 
been put in place that sets limits to his interactions with her and her chil-
dren.”44 Confronted with the prospect that asserting a tort claim at this early 
stage might prolong and complicate the divorce proceedings, many abuse 
victims will simply forgo the tort claim. Some courts have taken notice of 
the “extreme hardship and injustice” that victims of domestic violence face 
because of delays in securing divorce and custody decrees and have refused 
to require joinder. In 2005, for example, New York’s highest court reversed its 
joinder rule and permitted an abused wife to sue her husband for damages 
relating to an incident of domestic violence, even though the claim could 
have been brought earlier as part of the divorce proceedings.45 A minority 
of states, however, continue to require joinder, thus erecting a powerful, if 
partial, obstacle to tort recovery.
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The idea that domestic violence is a “family matter” and that family law 
ought to be accorded primacy in handling domestic violence cases also finds 
expression in some courts’ unwillingness to apply the tort of intentional 
infliction of emotional distress in the marital context. Early on, New York 
refused to allow recognition of the infliction tort between spouses, and at 
least one other jurisdiction followed suit.46 Although this position has been 
expressly rejected in a few states, the issue has yet to be addressed in a sig-
nificant number of jurisdictions and thus is still on the table. The principal 
concern of those who would deny protection of the infliction tort in the 
marital context is the fear that spouses will routinely assert intentional inflic-
tion claims in divorce proceedings and that the usual screen of requiring 
plaintiffs to prove that the defendant’s conduct is “extreme and outrageous” 
will not suffice to stem the tide of cases. Echoing earlier rationales for inter-
spousal immunity, this objection also stresses the uniqueness of the marriage 
relationship, which purportedly makes it inappropriate for courts to judge 
the parties’ behavior as if they were strangers and counsels against a rule that 
would allow a “pervasive inspection of spouses’ private lives.”47

Beneath the narrow issue of the applicability of the intentional inflic-
tion tort in the divorce context is a more fundamental debate over how to 
conceptualize and handle cases of domestic violence. The tension is over 
whether to treat domestic abuse as a species of marital discord inseparable 
from other disagreements that typically surface during a breakup or to treat 
it as coercive, controlling behavior that invades important individual rights 
of the abused party. Taking the first view, Ira Ellman, the major author of 
the American Law Institute’s Principles of the Law of Family Dissolution, has 
argued, with coauthor Stephen Sugarman, that the intentional infliction tort 
should be available in the context of a divorce only where physical abuse 
amounting to a violation of the criminal law has taken place.48 In contrast, 
the Third Restatement of Torts refuses to so limit the ambit of the intentional 
infliction tort, mentioning only that liability may not be imposed simply 
because a spouse chooses to exercise his or her right to file for divorce. With-
out staking a position on the nature of domestic abuse and its connection to 
outrageous behavior, the Third Restatement anticipates that courts will apply 
the intentional infliction tort in the marital context on a case-by-case basis, 
judging the particular behavior against the standard of outrageousness that 
courts have fashioned in that state.49

The larger significance of both the joinder rule and the argument against 
applying the intentional infliction tort in the domestic context is that they each 
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would steer domestic violence cases back into the family law realm, without 
closing the door to tort law completely. They each set up significant barriers to 
enforcement of tort law against domestic violence but are couched in gender-
neutral terms, making them less recognizable as gender bias. The end result 
is that the trickle of cases that make it into the torts domain are far too few to 
“mainstream” the injury and affect prevailing prototypes of intentional torts. 

Tort Claims for Workplace Harassment

With respect to claims for workplace harassment, the principal barrier to 
tort liability is a cluster of legal doctrines that attempts to mark out torts as 
a distinct legal domain, wholly separate and apart from the growing body of 
workplace antidiscrimination law. Unlike domestic violence victims, targets 
of workplace harassment often have a cause of action for damages under fed-
eral and state civil rights statutes, such as Title VII of the Civil Rights Act of 
1964, which prohibit discrimination based on race, sex, and other forms of 
discrimination in employment.50 These statutory antidiscrimination claims 
are so prominently linked to harassment that it is often assumed that the 
statutory remedies are sufficient and that victims need not bother with other 
avenues of redress. 

From a practical perspective, however, plaintiffs often gain a consider-
able advantage by bringing a tort claim for workplace harassment. First, tort 
offers the prospect of greater damages, in contrast to recoveries under civil 
rights statutes, which are typically capped at very low amounts. In federal 
civil rights suits, for example, Title VII sets a total cap on a plaintiff ’s com-
bined compensatory and punitive damages at $50,000 to $300,000, depend-
ing on the size of the employer. Because most states have set no caps or have 
set higher caps on tort damages, a harassment plaintiff stands a better chance 
of securing an adequate recovery in tort. Indeed, a recent empirical study of 
sexual harassment cases conducted by Catherine Sharkey found that includ-
ing a tort claim in such cases had the effect of increasing an award on average 
by $137,176, after controlling for independent variables that might affect the 
level of damages.51

Aside from the possibilities of upping a damage award, tort law is attrac-
tive to some harassment claimants because of its universal character and the 
looser formulation of required elements of proof, compared to the techni-
calities of civil rights laws. As mentioned earlier, for quite some time, the best 
candidate for situating a tort claim for harassing behavior has been the tort 
of intentional infliction of emotional distress. The elements of the intentional 
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infliction claim are quite straightforward and intuitive, requiring the plaintiff 
to prove (1) intent or recklessness, (2) extreme and outrageous conduct, (3) 
causation, and (4) severe emotional distress. The intentional infliction tort 
invites a functional inquiry into fault and harm, placing an emphasis on the 
egregious nature of defendant’s behavior and the seriousness of plaintiff ’s 
injury. It is also framed in universal terms, protecting all persons against 
abusive and egregious behavior. 

In contrast, the threshold inquiry under statutory civil rights laws is more 
formal in character and screens out many claims at the outset: an employee 
asserting a statutory civil rights claim must first demonstrate that his or her 
mistreatment falls under one of the specified bases of discrimination. Under 
Title VII, for example, a plaintiff must prove that he or she suffered dis-
crimination because of race, color, sex, religion, or national origin. A claim 
that asserts “language” discrimination, rather than discrimination based on 
“national origin,” or a claim that amounts to discrimination based on “sexual 
orientation,” rather than “sex,” is subject to dismissal, even if the harassment 
is egregious and the harm severe. 

As a result, many contemporary forms of bias are likely to fall through 
the cracks of the preset categories of statutory civil rights laws. There is little 
space, for example, for claims of same-sex harassment,52 multidimensional 
discrimination (with overtones of both race and class bias),53 or discrimina-
tion against subgroups.54 Additionally, because of the status-based character 
of civil rights statutes, it is often difficult to reach bias directed at persons 
because of how they perform their identity (e.g., the “effeminate” man)55 or 
against persons who refuse to cover their identity and resist assimilation (e.g., 
the African American woman who wears her hair in braids or corn rows).56

Given these limitations, it is not surprising that some harassment victims 
have turned to tort law, with its universal character, where plaintiffs are not 
required to pinpoint the discriminatory motivation behind their harassment 
or abuse in order to recover. 

Beyond these immediate practical impacts, whether courts allow a tort 
claim for conduct that also amounts to a statutory civil rights violation is 
a significant cultural index, signaling whether new understandings of dis-
criminatory behavior such as “sexual harassment” and “hostile environment” 
have made it into the mainstream and have altered traditional thinking about 
the proper domain of tort law. The central issue is whether discriminatory 
conduct, as first articulated in statutory civil rights cases, should also qualify 
as “extreme and outrageous” conduct in tort. The degree to which courts per-
mit civil rights principles to migrate into tort law and to influence basic tort 
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concepts is a good gauge of the responsiveness of the common law to distinc-
tive types of injuries that disproportionately affect minority social groups. 

Given the widespread agreement regarding the elements of proof for the 
claim for intentional infliction of emotional distress, one might expect to see 
uniformity in the treatment of workplace harassment claims brought under 
this tort. At present, however, the doctrine governing tort claims for such 
workplace harassment is technically complex and varies greatly from state 
to state. The divide in the courts mirrors the strong opposing social forces 
surrounding issues of equality in the larger culture. The results range from 
a hefty migration of civil rights principles into tort law in some states to a 
complete cutoff of such tort claims in others. 

Through the complex welter of cases, however, one can discern two basic 
approaches to using the intentional infliction claim to redress workplace 
harassment: the majority of courts treat the claim of intentional infliction 
as a mere “gap filler,” an extraordinary remedy that should be allowed only 
infrequently or when no other remedy is available. This means, of course, 
that when a plaintiff has a viable claim for harassment under Title VII or 
some other statute, a tort claim is generally not allowed. A minority of states, 
in contrast, treat the intentional infliction claim as an independent cause 
of action that may be brought regardless of the availability of other claims. 
These states believe that the intentional infliction claim serves the impor-
tant function of reinforcing the state’s public policy of promoting civil rights 
and equal employment opportunity. They see no need to restrict plaintiff to 
relief under the statutory claims. We refer to these two approaches as the 
“gap filler” and the “mutual reinforcement” approaches.

At the outset, it is important to note that, in most jurisdictions, proof 
of discriminatory workplace harassment—the kind of discrimination that 
looks most like a tort—is not sufficient to guarantee tort recovery. For the 
most part, courts do not equate every act of discrimination with outrageous 
conduct. With the notable exception of California,57 courts have refused to 
classify workplace sex or race discrimination as per se outrageous conduct. 
Many courts have even hesitated to declare the “severe or pervasive” harass-
ment required to prove a hostile environment claim under civil rights stat-
utes as sufficient to meet the threshold tort requirement of “extreme and out-
rageous” conduct. 

Some states set the bar of proof of “outrageousness” so high that they 
allow recovery only in extremely aggravated—some might say bizarre—cases 
that do not resemble the typical hostile working environment case. In these 
states, something more is needed to establish outrageousness in the employ-
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ment context, although most courts have been unable to articulate precisely 
what constitutes that extra element. For example, the Pennsylvania Supreme 
Court is willing to impose tort liability only for “the most clearly desperate 
and ultra extreme conduct,” taking an extremely narrow view of the inten-
tional infliction tort. The court has disavowed any precise formula for deter-
mining such extreme conduct, however, clinging to a holistic approach and 
judging each case on its particular facts. 58 Not surprisingly, decisions in this 
area often lack analysis: courts tend to recite the facts of an instant case, indi-
cate that recovery was denied in other cases of equally bad conduct, and rule 
that the conduct in the instant case does not meet the demanding standard 
for outrageousness. 

A racial harassment case decided in 2000 exemplifies the incredibly 
high standard of proof some courts require before allowing a jury to decide 
whether the defendant has engaged in outrageous conduct. In Walker v. 
Thompson,59 a federal appeals court affirmed a summary judgment in favor 
of a manufacturer whose supervisors had harassed an African American 
woman who worked as a clerk. Starting a month after she began employ-
ment, plaintiff was subjected to a series of demeaning comments and dispa-
rate treatment by the general manager of the facility and by plaintiff ’s imme-
diate supervisor, the office manager. The comments directed at plaintiff and 
two other African American women working in the office were not oblique 
but followed familiar scripts that linked black people to animals, accentu-
ated and caricatured their color and physical appearance, and underscored 
their inferior position in the company. Plaintiff was compared to slaves and 
to monkeys; her hair was mocked as “nappy” and as resembling that of a cat 
or a dog; she was told that people at a work-related anniversary party “would 
think that she was there to rob them”; and the word “nigger” was used in 
conversations in her presence. At one point, the office manager proudly dis-
played a greeting card with the picture of a monkey on it in a window fac-
ing the desks of the African American employees and repeatedly made jokes 
about the “little black monkey.” 

The general manager, who was assigned to investigate plaintiff ’s com-
plaints of discrimination, was himself guilty of blatantly racist remarks: he 
told plaintiff that she “did not look like she swung from trees” and asked her 
if she were “picking fleas” from another black woman’s hair one day when 
the plaintiff was removing a piece of lint from her coworker’s braid. In addi-
tion to the frequent derisive comments made over the course of three years, 
the plaintiff was also subjected to heightened surveillance and scrutiny of 
her behavior. The office manager told the three African American women 
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employees that they could not talk to one another, physically separated them 
from one another, and instructed the receptionist to listen in on their phone 
conversations. Eventually, all three women resigned, citing pervasive racial 
discrimination as the reason for their resignations. They brought suit alleg-
ing both a Title VII race discrimination claim and a tort claim for intentional 
infliction of emotional distress. 

The appellate court had little difficulty concluding that the incidents could 
add up to a hostile environment and that a jury should decide whether to 
hold defendant liable under Title VII. When it came to plaintiff ’s tort claim 
for intentional infliction of emotional distress, however, the court upheld the 
summary judgment for the employer and prevented the claim from being 
tried by a jury. With little discussion, the court stated that “condemnable 
conduct [does not] necessarily translate into conduct that rises to the level of 
extreme and outrageous” and noted that the Texas courts had found that only 
“few incidents” qualified under this demanding standard. Apparently, neither 
the repeated nature of the verbal abuse, nor the fact that more than one black 
employee was subjected to abuse, nor the persistent unequal working condi-
tions the workers endured were enough to classify the case as something other 
than mere “insults, indignities, threats, annoyances or petty oppressions,” insu-
lated from tort liability. Like many other courts, the Walker court employed a 
standard of “outrage” that failed to capture severe, pervasive harassment that 
looked like the typical—if still quite egregious—hostile environment case, 
leaving the matter to be decided exclusively under federal civil rights laws. 

Other states are even more explicit about keeping the domains of tort and 
civil rights separate: they preempt tort claims altogether, based on the exis-
tence of another civil remedy. Interestingly, because Title VII, the federal civil 
rights law, contains an express “anti-preemption” provision that indicates 
that it was not designed to preempt state law claims, courts have had to be 
creative to bar tort claims. States that have taken the preemption route either 
have relied on their own state’s civil rights acts or have ruled that tort claims 
are barred by the exclusivity provision of the state’s workers’ compensation 
statute. Only a few states have decided that their states’ antidiscrimination 
acts were intended to occupy the field and have preempted tort claims on that 
basis.60 The more powerful barrier to asserting tort claims has proven to be 
the willingness of some courts to interpret their workers’ compensation laws 
very broadly to cover workplace harassment.61 In this genre of preemption 
challenges, the “proper domain” issue comes up indirectly as courts grapple 
with whether the legislature intended to channel claims for harassment and 
discrimination into workers’ compensation, which was designed principally 
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to respond to industrial accidents and occupational disease. Because work-
ers’ compensation is also well known for its ungenerous awards, it is gener-
ally regarded by victims and their lawyers as no substitute for tort recovery. 
Harassment claimants are thus likely to rely exclusively on their statutory 
civil rights claims if their only other option is workers’ compensation. 

Whether courts employ the doctrine of preemption or give a restrictive 
legal interpretation to “outrageousness” in the context of workplace harass-
ment, the result is the same, namely to push harassment claims back into the 
statutory civil rights law, screening social equality issues out of intentional 
torts. In these “gap filler” states, harassment is seen not as an intentional tort 
with a civil rights dimension but only as a public law violation.

In marked contrast, a minority of jurisdictions have refused to so limit the 
domain of torts and have used tort law to reinforce the state’s public policy 
against workplace harassment. A 1970 case from the California Supreme Court 
was the first to allow a black male truck driver to sue for intentional infliction 
when his supervisor hurled racial epithets at him before firing him without 
just cause.62 The court regarded the infliction tort as particularly appropriate 
for application in the workplace context and stated that it was entirely reason-
able to expect “Negroes to suffer severe emotional distress from discrimina-
tory conduct.” 63 Similarly, a leading decision from the Supreme Court of Flor-
ida in 1989 took a broad view of that state’s commitment to eradicating sexual 
harassment, insisting that “[p]ublic policy now requires that employers be 
held accountable in tort for the sexually harassing environments they permit, 
whether the claim is premised on a remedial statute or on the common law.”64

Comparable sentiments about the importance of allowing “cumulative rem-
edies” for harassment victims to reinforce the “strong public policy” against 
sexual harassment were more recently echoed by the Supreme Court of Colo-
rado in a 2001 same-sex harassment case alleging intentional infliction and 
other tort claims against an employer.65 For these states, preservation of a tort 
remedy serves to vindicate the “intangible injury to personal rights” caused by 
harassment that “robs the person of dignity and self esteem.”66

Beneath discussion of the technical issues that dominate the case law 
in this area lie more fundamental judgments about the respective domains 
of torts and civil rights and the proper location(s) for claims of workplace 
harassment. Whether judges permit an intentional infliction claim to pro-
ceed depends on whether they believe it “fits” within torts or should be 
handled exclusively under the theories and remedies provided by civil rights 
statutes. The choice between the “gap filler” and the “mutual reinforcement” 
approaches thus tends to hinge on this categorization. 
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Because workplace harassment is a new cause of action first brought to 
life by the women’s movement in the early 1970s, it is not surprising that it 
initially did not fit particularly well under either torts or Title VII. In some 
respects, it is an interloper in both domains. The lack of a perfect fit for 
claims of workplace harassment reflects the multidimensional quality of this 
harm, which defies categorization under traditional headings. One reason 
courts have so much trouble positioning claims of harassment is that such 
claims articulate a type of injury—disproportionately experienced by mem-
bers of subordinated groups—that cannot be pinned down as psychological, 
economic, or physical in nature or as clearly individual- or group-based. 

Scholarship on the distinctive harms produced by workplace harassment, 
using both antisubordination and antistereotyping theories, has revealed the 
social dimension of harassment: it can effectively devalue its target and rein-
force that person’s inferior status in the workplace.67 Through harassment, 
women workers are sexually objectified and reminded of their subordinate 
status in the family and in the private sphere of sexual relationships; male 
harassment victims are punished for not conforming to gender norms or 
for being gay or perceived to be gay or effeminate; and racial minorities are 
subjected to bullying behavior that trades on symbols of slavery and seg-
regation. The ubiquity and the everyday nature of sexual, racial, and other 
forms of workplace harassment may make it particularly hard for individuals 
to define and contest their treatment, the more it is naturalized and seems 
indistinguishable from just the way things are.68

Notably, when claims for sexual harassment were first introduced in Title 
VII litigation, they were initially resisted by some courts in part because they 
did not look like prototypical civil rights violations, such as a discrimina-
tory firing, demotion, or refusal to promote, which resulted in direct eco-
nomic harm. Many courts continued to embrace traditional notions about 
the harmless and inevitable nature of sexual propositioning, teasing, hazing, 
and other forms of sexualized conduct. They categorized such interactions 
as personal in nature and as stemming from sexual attraction or some other 
individualized motivation, rather than from sex-based bias.69 Although the 
hostile environment claim for both racial and sexual harassment was eventu-
ally recognized by federal courts, it is still treated as somewhat suspect and as 
qualitatively different from core violations of civil rights law.

With respect to tort law, the marginalization of claims alleging workplace 
harassment stems from these claims’ failure to resemble the classic personal 
injury. As we discuss at greater length in chapter 4, when a cause of action 
is characterized as an emotional distress claim, the ordinary rules of liabil-
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ity tend not to apply. Instead, similar to other “stand-alone” claims for emo-
tional distress, tort claims for harassment sit precariously at the margins of 
recovery, with considerable variation among the states in the specific rules 
applied and in the prospects for success.

The current reluctance to use the intentional infliction tort as a vehicle for 
civil rights is partly rooted in tradition. Although there has been a long his-
tory of protecting some dignitary interests against tortious intentional inva-
sion, those dignitary interests were exceedingly narrow in scope and have 
incorporated traditional views about the proper behavior of the sexes. Thus, 
the tort of assault was fashioned to afford recovery only for physically threat-
ening conduct and was originally designed to reduce the incentive for retali-
ation and escalation of physical violence. In the words of Dean Prosser, the 
older torts, such as assault, provided a remedy for “the kind of conduct likely 
to lead to a breach of the peace by provoking immediate retaliation.”70 To 
warrant recovery, the physical harm threatened had to be imminent, and it 
was sometimes said that “words alone do not constitute assault.” These limita-
tions have meant that a claim for assault was generally unavailable in contexts 
where it was perceived that targets would not fight back and would respond 
more passively by internalizing the pain. Most notably, a “mere” solicitation 
to have sex was not generally regarded as actionable, no matter how insult-
ing or offensive to the target.71 One leading commentator of the day famously 
remarked that in the realm of torts, “there is no harm in asking.”72

Similarly, the tort of slander has so far proved incapable of responding to 
the harms of sexual harassment. Traditionally, slander actions were designed 
to provide redress for damage to reputation, including sexual reputation, and 
often centered on a female plaintiff ’s reputation for chastity. In the 19th and 
early 20th centuries, women plaintiffs often prevailed in defamation suits 
when they alleged that defendants had made false statements impugning 
their reputation for sexual propriety. Many courts even adopted the view that 
such claims amounted to slander per se and dispensed with the need to prove 
special damages.73 However, when the locus of slander suits changed from the 
private sphere to the more public sphere of work, women had far less success 
convincing courts that the kind of sexual slurs and taunts that characterize a 
hostile working environment amounted to actionable defamation. According 
to Lisa Pruitt’s extensive history of defamation cases, contemporary courts 
are now apt to deny recovery and to regard the offending statements as utterly 
lacking in content and incapable of being judged as either true or false.74

Because the older, particularized torts have not been reshaped to capture 
either racial or sexual harassment, the migration of civil rights and equal-



84 | The Measure of Injury

ity principles into tort law now largely depends on the scope given to the 
intentional infliction tort and on the courts’ willingness to expand the tort 
beyond its marginal “gap filler” function. The critical question is whether the 
intentional infliction tort will be opened up to allow juries to decide whether 
discriminatory actions violate contemporary norms of just and decent 
behavior.

The intentional infliction tort is unlikely to be very useful in promot-
ing social equality unless courts are willing to make the transition from an 
honor-based standard of outrageous conduct to a dignity-based standard 
of outrageous conduct informed by civil rights law. Before the era of civil 
rights, the intentional infliction tort tended to protect older conceptions of 
male honor and female chastity. As Israeli scholar Orit Kamir describes it, 
an “honor culture” is a system highly dependent on one’s relative standing in 
society in which “reputation is all.”75 Kamir explains that, in such cultures, a 
person’s honor can “easily be lost through the slightest social error, or stolen 
by another” and requires “specific, daily (sometimes ritualistic) behavior” to 
police the boundary between the honorable and the disreputable. Under such 
a system, the severity of sexualized conduct directed at women is generally 
judged by its capacity to sully the reputation of a “respectable” woman. Not 
surprisingly, the early intentional infliction cases reflected such an honor-
based culture and displayed little concern for protecting an individual wom-
an’s sexual autonomy or her right to self-determination. Courts were not then 
inclined to plumb the facts of a case to see whether a woman “welcomed” a 
particular sexual advance or whether particular attentions were “unwanted,” 
to borrow from the vocabulary of contemporary sexual harassment law.

In contrast, under a dignity-based system informed by civil rights, the 
inquiry shifts to whether a defendant’s conduct, as a whole, has the effect of 
seriously harming the plaintiff by targeting her as a second-class citizen who 
does not deserve to be treated with equal respect and consideration. Under 
this approach, the discriminatory aspect of the behavior is part of what qual-
ifies it as outrageous conduct and sets it apart from less virulent forms of 
incivility, rudeness, and disrespect. Under a dignity-based approach, courts 
would no longer search for some unusual or bizarre feature of a harassment 
case that sets it apart from the recurring hostile environment cases. Instead, 
they would consider whether a defendant’s conduct should be classified as 
outrageous in part because it conforms to a pattern common to civil rights 
violations, creating the potential for cumulative harm for targeted victims and 
the continuation of persistent social inequalities. This concept applies with 
equal force to both sex- and race-based harassment and discrimination. 
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The kind of transition from honor to dignity that we envision in the inter-
pretation of the tort concept of “outrageous” conduct is similar to the approach 
of Canadian law, which has successfully woven equality principles into its fun-
damental notion of dignity. Canadian courts tend to regard equal treatment 
as an essential component of human dignity. This contrasts sharply with the 
dominant approach in the United States, which tends to separate the two con-
cepts, assigning to civil rights the task of protecting equality, while tort law is 
assigned the task of protecting dignitary interests. Thus, the Canadian Supreme 
Court defines human dignity along civil rights lines, declaring that “[h]uman 
dignity means that an individual or group feels self-respect and self worth . . . 
and is harmed by unfair treatment premised upon personal traits or circum-
stances that do not relate to individual needs, capacities, or merits.” Seeing a 
social equality dimension to dignity, Canadian courts find an injury to human 
dignity “when individuals and groups are marginalized, ignored or devalued.”76

Under the Canadian vision of human dignity, it is far easier to characterize 
persistent racial, sexual, or other group-based forms of harassment as serious 
harms that warrant protection under both statutory and common law. 

In those states that have been more willing to permit tort claims for work-
place harassment in the United States, courts have yet to explain or theorize 
about how the migration of civil rights concepts might affect tort law more 
generally. In line with the case-by-case approach to the intentional infliction 
tort, courts have not yet articulated a theory regulating the intersection of 
torts and civil rights, beyond noting the important public policies underly-
ing civil rights laws. In large part as a result of the development of the hostile 
environment claim under Title VII, however, tort law now has something to 
borrow to give meaning to outrageous conduct in intentional infliction cases 
and to allow the tort to move toward a dignity-based standard informed by 
civil rights.

In some respects, the development of Title VII sexual harassment law over 
the past thirty years has been remarkable, contributing to a transformation in 
the way sexualized conduct in the workplace is understood and evaluated, at 
least in some quarters. Simply put, the emergence of sexual harassment law 
has challenged the belief that there is no harm in asking. The entire body of 
sexual harassment law is premised on the view that solicitations for sex and 
other sexualized conduct in the workplace can produce harm, most notably 
in instances when they are backed by economic coercion or pressure, and can 
reinforce the subordinate status of a group of workers. In marked contrast to 
an earlier era which presumed that women were always free to accept or refuse 
sexual solicitations, Title VII law now recognizes how disparities in power and 
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status can produce offers that cannot be refused and can construct unequal 
working conditions for targeted workers. This deprivatization of the harm 
of sexual harassment and separation of sexual harassment from the category 
of consensual sex was the pivotal move toward legal recognition of the claim 
under Title VII. The change in vocabulary from “solicitation” to “harassment” 
effectively conveys the distance traveled, from harmless offer to form of abuse.

At the doctrinal level, the feature of the “hostile environment” harassment 
claim that potentially could have the greatest impact on determinations of 
“outrageousness” in tort claims for intentional infliction is the incorpora-
tion of “multiple perspectives” to guide judgments about the harmful qual-
ity of harassing behavior. The multiple perspectives approach acknowledges 
that the meaning of an action may differ, depending on the perspective from 
which the action is viewed. In statutory civil rights cases, many courts have 
begun to consider events from the perspective of the target of the harassing 
conduct, as well as from the perspective of the harasser or that of a disinter-
ested third party.77 This attempt to look at a case from the viewpoint of the 
“reasonable person in plaintiff ’s condition” often highlights salient individual 
characteristics of the plaintiff, such as race or gender, and focuses attention 
on the impact of situational factors, such as the plaintiff ’s token status in the 
workplace or the inferior position of her social group within a particular 
organization. In addition to attending to the “totality of the circumstances” in 
a particular case, the multiple perspectives approach gives factfinders room to 
consider the background social identities of the actors and the power dynam-
ics at the workplace before they decide whether harm has occurred. 

A similar approach could readily be incorporated into intentional inflic-
tion cases. In intentional infliction cases, courts have often noted that “taking 
advantage of a plaintiff known to be vulnerable” enhances the likelihood that 
the actions will be deemed outrageous. Civil rights law adds the important 
insight that race, gender, and other markers of outsider status can operate 
as vulnerabilities in the context of the workplace, especially as experienced 
from the perspective of the targeted group. 

Domains and Devaluation

Tort law’s treatment of domestic violence and workplace harassment as 
intentional torts is marked by ambivalence and mixed messages. Although 
there is no longer a categorical denial that these behaviors qualify as inten-
tional torts, the intricate doctrines that impede tort recovery for these inju-
ries send the clear signal that torts is the wrong domain to handle such cases 
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and that such harms are not to be regarded as “core” personal injuries. With 
respect to domestic violence, victims are largely left without a civil dam-
ages remedy, and their concerns, if addressed at all, are handled by criminal 
courts, through protection orders or by family law. There is little real chance 
for compensation because the law provides no sustainable claim against 
third-party defendants and victims are unable to tap into liability insurance 
coverage. Despite public campaigns decrying the high incidence of domestic 
violence and its huge societal costs, tort law has not stepped in to provide an 
additional measure of deterrence or a source of compensation for victims. 

Victims of workplace gender or race harassment fare somewhat better. 
Statutory civil rights laws provide a measure of compensation, and suits may 
be brought against employers that have failed to prevent or correct hostile 
environments. However, for the most part, harassment victims have been 
steered away from torts, resulting in lower awards and leaving some classes 
of plaintiffs without a remedy. The continued separation of torts and civil 
rights, moreover, threatens to stunt the development of general tort prin-
ciples. Leaving harassment and discrimination out of tort law runs the risk 
of artificially shrinking the concept of “outrageous” conduct and minimiz-
ing the importance of civil rights to individuals and to society as a whole. 
Compared to stark doctrines of the past, the contemporary practice of cor-
doning off domestic violence and workplace harassment from the domain of 
torts may be a more palatable way of handling these intentional tort claims 
because it avoids a declaration that the claims are not worthy of compensa-
tion. However, the underlying message and the practical effect of the con-
tainment are not so very different from the outcomes of older doctrines 
that viewed domestic violence as a private, family matter, treated sexual 
harassment as simply the inevitable byproduct of mixing the sexes at work, 
and ignored racial harassment altogether. Both the old and the new strate-
gies serve to devalue the harms by suggesting that they do not quite merit 
full incorporation into the premier system designed to protect against civil 
wrongs, namely tort law. Their omission from the main body of tort law has 
contributed to the relative lack of importance of intentional torts and has left 
the misimpression that tort law is, or should be, all about accidents. 
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4
Negligence

It is well recognized that negligence is the preeminent theory of liability in 
U.S. tort law. Generations of law students have dutifully memorized the five 
elements of a plaintiff ’s prima facie case of negligence: duty, breach, cause-
in-fact, proximate cause, and damages. In common parlance, the first two 
elements—duty and breach—are often lumped together and referred to as 
the negligence inquiry. Strictly speaking, however, the two elements are sep-
arate: there can be no requirement to act reasonably (i.e., nonnegligently) 
unless there is an antecedent duty imposed on the defendant to take care to 
safeguard plaintiff ’s interests. Absent a duty, there can be no breach.

In the discussions leading to the Third Restatement of Torts, a lively 
debate broke out among academics as to whether the concept of duty should 
be considered obsolete.1 The issue arose because the existence of a duty to 
exercise reasonable care is often presupposed in contemporary tort law, 
except for truly exceptional situations in which public policy clearly dictates 
relieving defendants of responsibility.2 Although the debate was not finally 
settled, there is general agreement that the duty to act reasonably now oper-
ates as the default standard and that deviation from that standard requires 
explanation and justification. To a large degree, negligence plus causation is 
synonymous with tort liability.

What is not always acknowledged or understood, however, is that this 
general duty of care due extends only to cases of physical injury and property 
damage.3 Significantly, there is no general duty to protect against emotional 
harm or relational loss.4 This huge exception from the duty-to-act-reason-
ably requirement encompasses a wide spectrum of harm. Under the heading 
of emotional harm fall mental disturbances of all sorts, from fear, shock, and 
trauma to grief, anxiety, humiliation, and shame. Although also intangible, 
relational injury is distinct from emotional injury; it is centered on the dam-
age or destruction done to important human relationships.5 For example, 
relational claims for wrongful death and loss of consortium compensate for 
the severing of ties between spouses or for the severe impairment of the par-
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ent/child relationship. It is interesting that, outside the realm of law, the state 
of a person’s emotional and relational life is regarded as central to that per-
son’s well-being. Tort law, however, continues to regard these interests with a 
high degree of skepticism. In this respect, the preoccupation of tort law with 
physical harm seems outdated and out of touch with social reality. 

The standard story told about the rationale for limiting claims for emo-
tional harm has shifted over time.6 Early cases tended to doubt the genuine-
ness of emotional distress claims. There were fears that plaintiffs could eas-
ily fake injuries and that it would be impossible to trace the invisible causal 
chain from the accident to the plaintiff ’s injury. Additionally, early courts 
also often faulted plaintiffs for not being “tougher,” suggesting that emotional 
distress was more a function of the idiosyncrasies of the victim than the dan-
gerous quality of the defendant’s action. 

This skepticism toward plaintiffs in emotional disturbance suits still sur-
faces today. The new Restatement of Torts, for example, attempts to explain 
the “caution” that courts have historically displayed in granting recovery for 
emotional distress by noting that “emotional distress is less objectively veri-
fiable than physical harm and therefore easier for an individual to feign, to 
exaggerate or to engage in self deception about the existence or extent of the 
harm.”7 Comments to the Restatement also echo a distaste for compensating 
timid, supersensitive plaintiffs, reciting the familiar view that “some minor 
or modest emotional harm is endemic in living in society and individuals 
must learn to accept and cope with such harm.” 

As courts and commentators have long noted, however, these twin con-
cerns about genuineness and seriousness of emotional injuries are incapable 
of justifying a total ban on recovery for this type of harm.8 Over time, plaintiffs 
have had considerable success convincing courts that fraudulent claims can 
be weeded out if courts and juries rely on their own good judgment and on 
the wealth of medical knowledge describing and documenting various types 
of emotional disturbances.9 In this respect, many emotional injuries are not 
qualitatively different from physical injuries, which can sometimes be difficult 
to prove and verify. Additionally, it is now well accepted there is no need to 
deny recovery for all emotional injuries in order to screen out cases of trivial or 
insubstantial harm. Taking a page from the development of the tort of inten-
tional infliction of emotional distress, most courts seem to understand that 
claims for negligent infliction of emotional distress can be expressly limited to 
cases of severe emotional harm, as defined by each particular jurisdiction. 

Given the weakness of these traditional rationales for denying recovery, it 
is not surprising that, in more recent cases, the hesitation to award damages 
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for emotional distress is often couched in terms of pragmatic concerns about 
imposing disproportionate liability of defendants and providing a clear stop-
ping point for liability.10 In other words, the rhetorical ground has shifted from 
concerns about the worthiness of plaintiffs and their claims to worries about 
the effect of liability on defendants and the courts. In a negligent infliction 
claim decided in 1994 by the U.S. Supreme Court under the Federal Employ-
ers’ Liability Act, for example, Justice Clarence Thomas stressed that, unlike 
physical harm caused through impact, injuries produced through the mecha-
nism of fear or other distress can occur far from the time and place of the orig-
inal accident.11 This particular feature of emotional injury means that many 
more people can be subjected to a risk of harm and that damages can mount 
if multiple victims pursue their claims. Even proponents of liberalization of 
tort recovery for negligence acknowledge that these pragmatic concerns are 
not groundless. There is thus a recognized need for line-drawing in emotional 
distress cases and for the development of fair rules that limit the scope of lia-
bility. As the new Restatement puts it, some courts have been “more sympa-
thetic to liability when the circumstances are such that any reasonable person 
would suffer serious emotional disturbance, when the severity of the harm or 
effect limits the victim’s ordinary activities, and when the scope of liability is 
sufficiently limited.”12 While these pragmatic limitations on recovery for emo-
tional distress are still “considerably more” than those imposed for physical 
harm, they do represent an opening in the law and greater comfort on the part 
of at least some courts with allowing recovery for intangible harm.

The shift in rationale for limiting claims of emotional distress highlights 
that concerns of judicial administration are central to this fast-develop-
ing area of law. In our view, the crucial question regarding compensation 
for emotional distress is no longer whether compensation for negligently 
inflicted emotional distress should ever be allowed. Some legal protection 
already exists and has existed for quite some time. Rather, the crucial policy 
choices have to do with when to provide compensation, that is, with identify-
ing those contexts in which the genuine emotional distress suffered by vic-
tims is so compelling that it deserves recognition in law. In this chapter we 
identify three contexts—cases involving sexual exploitation, cases involving 
reproductive injury, and cases involving harm to close family members—that 
we argue deserve special scrutiny, in part because of their close connection 
to women’s interests and to gender equality.

One of the main points we stress is that, despite the trend toward liberal-
izing recovery, treating emotional harm and relational losses differently from 
physical harm and property loss remains an important structural feature of 
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tort law.13 The dichotomy between physical and emotional harm (or between 
damage to property and damage to relationships) does not simply set up a 
system of contrasting legal interests; it constructs an implicit hierarchy of 
value, as well. Although the standard texts do not always state so explicitly, 
there is little question that a higher value is placed on physical injury and 
property loss than on emotional and relational harm. This well-entrenched 
hierarchy is reinforced in the Third Restatement, which has a separate sec-
tion on emotional harm and no treatment at all of relational harms.14 For 
these less favored types of harms, tort law still imposes a welter of special 
rules and limitations on recovery. 

The special doctrinal rules governing emotional and relational harms are 
stated in gender-neutral terms and initially do not seem to be tied to any 
gender or other social group. As they operate in social contexts, however, 
the implicit hierarchy of value privileging physical injury and property loss 
has an important gender impact. It tends to place women at a disadvantage 
because important and recurring injuries in women’s lives are more often 
classified as lower-ranked emotional or relational harm.15 This gender effect 
cuts across racial lines, affecting subgroups of women in differing ways. 

As mentioned previously, the lower ranking of emotional and relational 
injuries in contemporary law does not always cut off relief altogether. Courts 
no longer flatly declare that mental disturbance does not qualify for legal pro-
tection or refuse to recognize any relational injuries. Rather, through strin-
gent requirements placed on recovery for emotional and relational harm, the 
law makes it harder to sue for gendered injuries such as sexual exploitation; 
damage connected to pregnancy, fertility, and childbirth; and suffering aris-
ing from injury to children and other family members. Under the guise of 
setting boundaries for recovery of intangible harm, courts routinely confront 
gender-inflected issues of sex, reproduction, and parent/child relationships. 
Mired in the intricacies of doctrine, however, they rarely see the larger pic-
ture and only rarely advert to gender in such cases. Instead, they tend to lump 
these claims together under the general rubric of “emotional distress” claims, 
masking the gender dimension underlying such lawsuits and often trivial-
izing the harm. To be clear, the gender dynamic in these cases is not that of 
favoring individual male plaintiffs over individual female plaintiffs. Rather, 
gender disadvantage flows from disfavoring the type of claim that women 
plaintiffs are likely to bring, thus placing them—and any male plaintiffs who 
bring similar claims—at a structural disadvantage. 

When emotional distress cases are analyzed through a critical lens, two 
features emerge as especially problematic. The first consists of judicial han-
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dling of contests involving consent to sexual encounters and the evaluation of 
harm caused by coerced or forced sex. Many cases involve plaintiffs who claim 
they were pressured or deceived into having sex with the defendant or other-
wise exploited sexually. A key question in these cases is whether courts will 
embrace a feminist conception of consent that takes into consideration the 
power and social situation of the parties and understands that harm can flow 
from being forced or pressured to acquiesce in sexual conduct, even absent 
the application of physical force or threat of physical force.16 The second fea-
ture present in many emotional distress cases involves the recognition and 
valuation of intimate relationships, particularly the mother/child relationship. 
Plaintiffs in these cases often ask courts to award damages for conduct that 
disrupts, damages, or severs such intimate relationships. A crucial issue in 
these cases is whether tort law will respond to the criticism posed most vigor-
ously by cultural feminists who maintain that the law has not treated intimacy 
on a par with property rights and that essential cultural activities associated 
with women, such as childbearing and childrearing, have been undervalued.17

In this chapter, we discuss the evolving rules on recovery for negligent 
infliction of emotional distress, a particularly volatile area of the law that is 
often crowded out of the torts curriculum and marginalized in torts scholar-
ship. This chapter builds upon the discussion in chapter 2 that treated “ner-
vous-shock” cases. In chapter 2, we described how the distinction between 
physical and emotional harm was deployed in negligence law well into the 
20th century to deny recovery for any injury—even physical injuries such 
as miscarriages or stillbirths—caused by fright or trauma, unless there was 
proof of physical contact with the person of the plaintiff. This “impact rule” is 
now rejected in virtually all states.18 Recognizing the shift, the Third Restate-
ment makes it clear that recovery for physical harm produced by any means 
is governed by ordinary negligence principles, including the imposition of a 
duty of reasonable care.19 However, as we show, milder versions of the physi-
cal/emotional distinction are still very much alive and scattered throughout 
this area of law.

It is conventional to break down cases of emotional harm into two groups: 
(1) direct victim, and (2) secondary victim or bystander cases. In the latter 
group of cases, the injury to the plaintiff is caused through witnessing or oth-
erwise experiencing harm to another, most often a family member. In our 
view, these bystander cases, while conventionally categorized as emotional-
harm cases, are better understood as claims for relational injury. The “direct 
victim” category is the large residual category that encompasses all other 
claims for emotional harms. 
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Direct Victims and Gender

The most chaotic pocket of the law is that governing recovery in direct 
victim cases. This is in part due to the fact that cases in this category range 
over such disparate territory. Perhaps the most familiar negligent infliction of 
emotional distress claims are those for emotional distress arising from fear of 
physical harm that never materializes (the “near-miss” cases) or from fear of 
contracting a disease or physical illness in the future (e.g., fear of AIDS or can-
cerphobia cases).20 In this genre of cases, there is no clear gender dimension or 
disparate gender impact. Over the years, we have witnessed a liberalization of 
rules governing recovery in this strand of cases. Thus, the Third Restatement 
now endorses recovery for “stand-alone” emotional distress in cases in which 
the plaintiff is placed in “immediate danger of bodily harm,” an approach 
commonly known as the “danger zone” rule.21 As one commentator notes, 
the danger zone rule is really a physical risk rule, a subsidiary of the physical/
emotional distinction that limits recovery to those plaintiffs regarded as most 
at risk for physical injury, even if it never materializes.22 Despite liberalization 
of the rules for emotional harm, it appears that courts are still most comfort-
able permitting recovery in cases that conceptually can be linked in some way 
to physical harm, even though the ultimate harm is purely emotional.

In contrast, the type of direct victim litigation that very often has a gender 
dimension consists of suits between parties in either a professional or a sig-
nificant personal relationship. These suits often implicate not only a plaintiff ’s 
interest in emotional tranquility—the quaint term used by the Restatement 
to describe the interest at stake—but also a plaintiff ’s interest in sexual integ-
rity and autonomy and in reproductive health and choice. Such cases typi-
cally are saturated with gender: the plaintiffs are disproportionately women, 
and their claims of emotional distress implicate cultural norms relating to 
gender roles, sexual relationships, and personal identity.

The courts are most in conflict when it comes to rules governing this sec-
ond strand of negligent infliction of emotional distress cases. Many states 
continue to refuse to allow recovery in such cases unless the plaintiff can 
point to a “physical manifestation” arising from the emotionally distress-
ing conduct of the defendant.23 This stepchild of the impact rule insists on 
proof of physicality of the injury, even when it is clear that the emotional dis-
tress is severe and the plaintiff ’s response is not unreasonable under the cir-
cumstances. Other states have been more willing to impose liability in such 
cases, often by stretching the definition of “physical manifestation” beyond 
recognition.24
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Surveying this disarray, the Third Restatement has wisely chosen to reject 
any attempt to broaden the definition of physical harm and to support recov-
ery for “stand-alone” emotional distress unaccompanied by physical manifes-
tations in certain contexts. Under the Restatement’s more sensible approach, 
recovery for negligent infliction of emotional distress is allowed in cases in 
which the harm occurs in “the course of specified categories of activities, 
undertakings or relationships in which the negligent conduct is especially 
likely to cause emotional disturbance.”25

The Restatement’s emphasis on the relational context in which the tort is 
committed and its move away from basing recovery solely on the categoriza-
tion of the injury marks an important development, especially if it influences 
the development of future case law. Significantly, however, the Restatement 
does not express an opinion as to which specific activities, undertakings, or 
relationships would give rise to liability. Whether there will be greater pro-
tection against gendered injuries thus depends on how courts interpret this 
proposed new synthesis of the rule. 

In the past, some courts have limited recovery solely to cases in which 
plaintiff and defendant are in a contractual relationship.26 Courts have envi-
sioned this genre of emotional distress case as the modern version of an old 
line of cases that permitted recovery against a telegraph company that negli-
gently failed to deliver a telegram announcing the death of a family member 
or against a funeral parlor or burial service that negligently mishandled a 
corpse.27 These courts essentially treat this strand of negligent infliction of 
emotional distress as an appendage to contract law, providing recovery for 
emotional distress only in that special subset of contracts in which emotional 
distress is highly predictable given the delicate nature of the undertaking. In 
such cases, it is sometimes stated that the contract supplies the “independent 
duty” toward the plaintiff that justifies protection against emotional distress. 
Like the search for a physical manifestation, the search for an independent 
duty highlights the degree to which courts are uncomfortable finding a 
duty to protect against emotional harm and are still scrambling to discover 
another doctrinal peg on which to hang recovery.

The preexisting contract limitation does capture many cases—particularly 
those involving interference with reproduction—that occur in the context 
of the doctor/patient relationship.28 It also potentially permits employees 
who claim that their employers have negligently failed to protect them from 
sexual harassment and exploitation to sue for negligent infliction of emo-
tional distress. However, envisioning the tort as an expansion of contract 
rights suggests that the primary interest at stake is bolstering and enforcing 
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the parties’ voluntary agreement, that is, the general interest in private order-
ing protected by contract. By foregrounding contract, the exclusive source of 
the duty becomes private undertakings, rather than social norms or public 
policy. This conceptualization of the tort also misses a key relational dimen-
sion of the cases, beyond simply the fact that there is often (but not always) 
an underlying contract between the parties.

In our view, a critical feature of this strand of negligent infliction of emo-
tional distress cases is that the defendant’s conduct often damages a plaintiff ’s 
well-being in noncommercial contexts central to her identity as an individ-
ual, mother, or family member. Today, the negligent infliction of emotional 
distress tort is often the repository for claims involving harm to plaintiff ’s 
interest in sexual integrity and autonomy and in reproductive health and 
choice. Notably, these interests are not invariably linked to voluntary con-
tractual arrangements between the parties and possess a relational as well 
as an individualistic quality. Women’s control over their sexuality and their 
decisions about bearing and nurturing children are often at stake.

The Restatement and some courts do recognize that this strand of negli-
gent infliction of emotional distress involves sensitive and personal activities 
that, if handled negligently, “are especially likely to cause emotional distur-
bance.” The commentary to the Restatement also indicates that, like claims 
for intentional infliction of emotional distress, claims for negligent infliction 
of emotional distress often occur in situations in which “one person is in 
a position of power or authority over the other and therefore has greater 
potential to inflict emotional harm.”29 However, it is still far from clear 
whether courts will insist on the existence of a contract between the parties 
before they permit recovery or how they will evaluate the sensitive nature 
of the activity or the presence of exploitation or abuse of power, absent a 
contract. 

The important step that the Restatement and even more liberal courts 
have failed to take is explicitly to prioritize the interests in sexual integrity 
and reproduction as fundamental interests, worthy of heightened protection 
against privately inflicted damage in tort law. Neither makes the analogy to 
the heightened protection these fundamental interests receive against gov-
ernment-based interference in constitutional law. Thus, the U.S. Constitution 
prohibits state action that interferes with an individual’s choice of a sexual 
partner or with an important decision relating to childbearing and childrear-
ing, absent proof that such interference is necessary to further a compelling 
state interest.30 In constitutional doctrine, it is the fundamental personal 
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interests at stake that trigger the court’s “strict scrutiny” in such cases. As yet, 
there is no similar strict scrutiny or similar condemnation of private activi-
ties that pose equally potent threats to these personal interests.

Sexual Exploitation Cases

Two cases from the highest courts of Texas and Illinois illustrate the courts’ 
ambivalence toward plaintiffs in negligent infliction of emotional distress 
cases involving allegations of sexual exploitation. The Texas decision was a 
rare instance in which gender bubbled up from the surface and became a key 
factor in the case.31 Boyles v. Kerr was a 1993 Texas case involving a nineteen-
year-old woman whose boyfriend, with the aid of his friends, cooked up a 
scheme secretly to videotape the couple having sex. Before the surreptitious 
taping, the friends set the stage for the video by taping themselves making 
crude comments and jokes about the event that was about to take place. After 
the taping, the boyfriend took possession of the video and showed it to ten 
other people, purportedly even charging money for one viewing. The video 
eventually was widely circulated and gossiped about at the college campuses 
the plaintiff and her now ex-boyfriend attended. The plaintiff found out 
about the tape two months after the event, when she discovered that she was 
becoming known as the “porno queen” among her classmates.

The woman sued her ex-boyfriend and the others involved in the scheme, 
asserting a variety of legal theories. The trial focused, however, primarily on 
the claim for negligent infliction of emotional distress, the theory that most 
readily reached the behavior of all of the defendants and would presum-
ably allow plaintiff to tap into the homeowners’ insurance policies of defen-
dants’ parents that covered negligence but not intentional injury.32 The plain-
tiff alleged that the events significantly interfered with her ability to study 
and caused her severe emotional suffering and humiliation, culminating in 
a diagnosis of posttraumatic stress disorder. Apparently the jury agreed: it 
ruled for the plaintiff, bringing in a verdict of $1 million for both compensa-
tory and punitive damages, which the appellate court affirmed. 

By the time the case reached the Texas Supreme Court, it had garnered 
considerable attention from women’s organizations, which submitted amicus 
briefs to the court supporting the verdict and imploring the court to recog-
nize the claim for negligent infliction of emotional distress in the context 
of sexual abuse and exploitation cases. Amici stressed that denying recovery 
in a case such as Boyles would send a message to sexual abuse victims that 
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they were “second-class citizens” and that it “defies logic to have a system of 
justice that will compensate the victim of a car wreck but that will refuse to 
compensate the recipients of the most devastating of emotional injuries.”33

The impassioned arguments, however, did not persuade the majority of 
the court, which overturned the jury verdict and declared that, absent a find-
ing of an “independent duty,” there could be no recovery for negligent inflic-
tion of emotional distress in Texas. Tellingly, the court did not consider the 
special relationship between intimate sexual partners sufficient to create a 
duty. Justice Alberto Gonzalez, in a concurring opinion, flatly declared that 
“[t]his case has nothing to do with gender-based discrimination or an assault 
on women’s rights.”34 The majority denied that it was leaving sex abuse vic-
tims wholly without a remedy, however, and remanded the case for retrial on 
an intentional tort theory. 

The strong dissents in Boyles regarded the outcome in the case as an 
injustice to “the women of Texas” and chided the majority for treating what 
had happened to the plaintiff as if it were “a mere trifle or any other dis-
tress associated with daily existence.” In response to the majority’s claim that 
the case should be litigated solely as an intentional tort, Justice Spector—the 
lone female justice on the Texas Supreme Court—noted that in many cases, 
severe emotional distress may be caused by an actor who does not desire to 
inflict severe emotional distress and who may be oblivious to the fact that 
such distress is substantially certain to result from his actions. In this case, 
for example, Justice Spector speculated that Dan Boyles may have videotaped 
the sexual intercourse with Susan Kerr, “not for the purpose of injuring her, 
but rather for the purpose of amusing himself and his friends.” She was of the 
view that “[b]rutish behavior that causes severe injury, even though uninten-
tionally, should not be trivialized.”35

Justice Spector’s dissent was notable for her take on the gender dimension 
of the negligent infliction tort. She emphasized that the claim of negligent 
infliction of emotional distress was of special significance to women because 
“the overwhelming majority of emotional distress claims have arisen from 
harmful conduct by men, rather than women.” While recognizing that both 
men and women could have an interest in recovery for emotional distress, 
she expressed concern that historically “men have had a disproportionate 
interest in downplaying such claims.” For the dissent, the court’s rejection 
of the negligent infliction claim represented a “step backward” in the law’s 
response to the sexual mistreatment of women and was “especially trou-
bling” given the high incidence of sexual harassment and domestic violence 
throughout the country. 
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Boyles is a striking example of how tort law can miss the mark when it 
lumps together all negligent infliction cases, without regard to context. 
Rather than battle over the abstract issue of whether there exists an inde-
pendent duty upon which to base tort liability, cases such as Boyles should 
be resolved more concretely by focusing on whether the defendant’s con-
duct could be expected to jeopardize plaintiff ’s interest in sexual integrity 
and autonomy. Because it was clear in Boyles that secretly videotaping and 
distributing the sex tape would reasonably be expected to and did seriously 
erode plaintiff ’s control over her own sexuality, a duty of due care should 
have been triggered. Interestingly, all the members of the Texas Supreme 
Court seemed to regard the case as one of unacceptable sexual exploitation, 
yet disagreed as to whether there was a duty of due care. Focusing more 
directly on the interest at stake in this case would have had the advantage 
of delimiting the scope of negligent infliction claims without downplaying 
the seriousness of the injury. Perhaps most important, it is not enough to 
say that plaintiff might have succeeded if only she had pursued a claim for 
intentional infliction of emotional distress or intentional invasion of privacy. 
In addition to the issue of availability of insurance, it is far from clear that 
the conduct of all the defendants in Boyles would be classified as outrageous, 
particularly under the high threshold of proof Texas courts have applied in 
intentional infliction cases.36 Placing a high priority on the interest in sexual 
integrity and autonomy, moreover, means that the interest is regarded as so 
important that it should be protected against negligent as well as intentional 
interference. 

Not all courts have been as reluctant to provide protection to sexual exploi-
tation victims through the negligent infliction tort. In contrast to Texas, the 
Supreme Court of Illinois in 1991 allowed a negligent infliction claim based 
on sexual exploitation to proceed to trial in Corgan v. Mueling,37 a case involv-
ing an unregistered psychologist who had had sex with a patient under the 
guise of therapy. After she ended the professional relationship, the former 
patient sued the therapist, alleging both intentional and negligent infliction 
of emotional distress. She claimed that the sexual encounters were shameful 
and humiliating to her and forced her to undergo more extensive counseling 
and psychotherapeutic care. Perhaps because it was easier to think about this 
case as an instance of professional malpractice, the allegations in Corgan’s 
complaint focused on the particular ways in which the therapist had failed 
to take due care, mentioning his negligence in treating female patients when 
“he was incapable of maintaining appropriate professional objectivity,” allow-
ing the relationship with the plaintiff “to become a vehicle for the resolution 
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of his own psychosexual infirmities,” and failing to consult with other psy-
chologists when “he realized that his relationship with plaintiff was adverse 
to her psychological well-being.” 38

In ruling for the plaintiff, the majority of the Illinois court dispensed with 
the need to demonstrate a “physical manifestation” of injury and held that 
the therapist/patient relationship gave rise to a duty to exercise due care. The 
majority opinion highlighted the risks and harms of sexual exploitation, cit-
ing recent legislation in the state that addressed the problem and an article in 
a feminist law journal that analyzed the exploitation of women patients.39 In 
sharp contrast to the Texas court, the Illinois court was not concerned that 
the case might also have been framed and litigated as an intentional tort case. 
For the Illinois court, the extra measure of protection to an abuse victim 
afforded by a negligence claim was regarded as an appropriate legal response, 
given the gravity of the injury and the relationship of the parties. 

It is important to note that the Corgan decision was not unanimous and 
drew a stinging dissent from a member of the court who had a very different 
idea of what constituted sexual exploitation and what should be the proper 
legal response in such cases. The dissent would have disallowed the claim, 
characterizing the case as one of “mutually agreeable sexual intercourse” and 
concluding that the moment the sexual relationship began, the treatment by 
definition ended.40 Because the plaintiff was not “a minor, mentally retarded 
or under some other legal disability,” the dissenting justice refused to regard 
her submission to sexual intercourse as sexual exploitation or sexual abuse. 
In the mind of the dissenting justice, negligence liability should be inexorably 
tied to physical injury. He opined that this was not a proper negligence case 
because “[t]here was no allegation that the parties fell off a bed or injured 
any part of plaintiff ’s anatomy.” The justice’s hostility to the majority’s ruling 
was so intense that he ended his opinion by declaring that “to hold the defen-
dant legally liable under such conditions is to countenance a legal form of 
extortion or blackmail” and complained that the plaintiff was using “the legal 
system as tool for a shakedown.”

On display in both Boyles and Corgan are two very different stances 
toward allegations of sexual exploitation in tort cases. The majority in Cor-
gan, as well as the dissenters in Boyles, were greatly affected by the context 
of the case and used it to justify liberalizing rules for recovery of damages 
under the negligent infliction tort. They seemed to start from an assump-
tion that sexual exploitation was a serious societal problem and that tort 
law should respond to such a public policy concern. Although they stopped 
short of declaring that plaintiffs should receive heighted protection in sexual 
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exploitation cases, they were aware of the importance of their decisions to 
women’s rights and sexual equality. In their opinions, one can discern traces 
of the influence of radical feminist theorists such as Catharine MacKinnon, 
who have long argued for a transformation of legal notions of consent and an 
appreciation of the severity of the harm caused by sexual exploitation.41

In contrast, the majority in Boyles and the dissenter in Corgan thought it 
unnecessary and undesirable to expand the legal protection against sexual 
exploitation, particularly if it meant exposing insurers to claims in such cases. 
Significantly, the dissenter in Corgan also clearly blamed the victim for her 
own suffering. Although the justices in the Texas majority did not condone 
Dan Boyles’s behavior, they were also careful to downplay the significance 
of the parties’ relationship and noted that the plaintiff and defendant were 
“not dating steadily” but “had shared several previous sexual encounters,” 
suggesting perhaps that Susan Kerr was foolish to trust a sex partner under 
such circumstances. These judges saw no connection between recovery for 
emotional distress and the larger cultural issues of gender equality and pres-
ervation of women’s sexual integrity. 

Aside from differing judicial attitudes toward sexual exploitation, of 
course, Corgan can be distinguished from Boyles because it entailed a con-
tract for psychological treatment and an allegation of abuse of the therapeu-
tic relationship. Noting those admittedly salient differences, however, only 
highlights what we believe to be a critical question posed by such cases: 
whether the protection of tort law from sexual exploitation in seemingly 
“consensual” sex settings should arise only when a contract exists. In our 
view, it is more relevant to focus on the fact that the women in both cases 
were unjustifiably misled and used. From a feminist perspective, the plain-
tiff in Boyles had as much right to expect that her boyfriend would not tape 
their sex for the amusement of others as did the patient in Corgan to trust 
that her therapist would not exploit her vulnerability to his sexual advantage. 
Of fundamental importance is that these expectations arise from norma-
tive standards of ethical behavior and decent treatment, not from contract. 
Admittedly, like most cultural norms, the norm against sexual exploitation 
is not universally accepted but remains contested. Like the dissenting justice 
in Corgan, many people still hold to the belief that, unless sexual intercourse 
is extracted through means of physical force or the threat of physical force, 
it is socially acceptable and ought not to be legally punished. And there is no 
escaping the sometimes difficult question of whether a defendant’s conduct 
can fairly be characterized as sexual exploitation or abuse. However, this is 
the cultural terrain over which such contests should be waged, rather than 
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deciding negligent infliction cases on less central features, such as whether 
a contract exists between the parties or whether the injury manifested itself 
physically.

Perhaps the most difficult question courts must address if and when the 
scope of protection against sexual exploitation is enlarged to encompass 
negligence claims is whether third parties who did not personally sexually 
exploit the plaintiff may be held liable for failing to prevent the exploitation or 
otherwise facilitating or enabling the conduct. This question comes up most 
frequently in the context of employment, when sexually harassed employees 
attempt to hold their employers liable for the damage caused by the harass-
ing conduct of supervisors or co-employees. Particularly if the jurisdiction 
does not impose vicarious liability on employers for intentionally harassing 
conduct, negligent infliction claims frequently surface as another strategy to 
hold the employer accountable.42

In many respects, the tension points in the doctrine governing the inten-
tional infliction tort in harassment cases are recapitulated in cases alleging 
negligent infliction of emotional distress. As mentioned in chapter 3, many 
jurisdictions now cut off intentional tort claims altogether, on preemption 
grounds or by defining “outrageous” conduct narrowly, without ever reach-
ing the question of whether the employer should be held vicariously liable 
for supervisory harassment. Likewise, when a claim for negligent infliction 
is asserted against an employer, the claim might fail at the outset for fail-
ure to allege physical injury or physical manifestations before getting to the 
question of employer liability. When the issue is the employer’s negligence, 
however, it should be noted that an employer might well defeat the charge by 
showing that it has instituted and regularly enforced antiharassment policies 
in its workplace and thus has exercised due care to prevent such conduct.43

This “no-breach” defense is sufficiently protective of employer interests in 
such cases. There is no need to cut suits off at the outset by declaring that 
there is no duty to act reasonably.

Cases Involving Reproduction

Negligent infliction claims in the reproductive context have also caused 
courts enormous difficulties. Frequently brought against hospitals, physi-
cians, and other health professionals, there is typically an underlying contract 
in the background of the case, although, in addition to the actual patient, a 
spouse or partner of the patient may join as a plaintiff. Thus, there have been 
negligent infliction claims brought by women who suffer emotional distress 
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resulting from stillbirths and miscarriages caused by physician negligence 
and by couples who have sued fertility clinics for losing the sperm of a man 
about to undergo chemotherapy.44 Women who have lost their capacity to 
reproduce through sterilization have also sued under lack of informed con-
sent and other theories. Claims can also arise after a child is born. Parents 
have sued when their newborn was abducted from the hospital and when 
babies were switched at birth as result of hospital negligence. In this cate-
gory also belong claims of “wrongful birth,” discussed in chapter 5, typically 
brought against doctors who negligently fail to advise their patients about 
the risks of giving birth to a child with serious disabilities. 

As a doctrinal matter, courts have often struggled with whether to impose 
a “physical injury” or “physical manifestation” requirement in negligent 
infliction cases in the reproductive context. This inquiry is itself related to 
gender because such cases often require courts to characterize the relation-
ship between a pregnant woman and her fetus. Many courts have had a par-
ticularly difficult time seeing and categorizing the physical and emotional 
connection between a mother and fetus. The intertwined physical and emo-
tional nature of the response of a woman who experiences a miscarriage or 
stillbirth does not seem to fit neatly into the standard repertoire of injuries 
suffered by torts plaintiffs. 

Only in 2004 did the New York Court of Appeals finally decide to allow 
a claim by a woman who had suffered emotional distress after the stillbirth 
of her twins.45 In that case, the woman’s obstetrician had failed to diagnose 
and treat her for a condition (known as incompetent cervix) that put her 
pregnancy at risk. Before this case, the New York courts had clung to the 
“physical injury” rule and had insisted that a female plaintiff demonstrate a 
physical injury to herself, “distinct from that suffered by the fetus and not a 
normal incident of childbirth.” Despite the existence of a doctor/patient rela-
tionship—which presumably carries an expectation that the doctor will exer-
cise reasonable care to protect both the expectant mother and her unborn 
child—the New York courts had looked for something more before recog-
nizing a duty and allowing recovery for the mother’s clearly foreseeable emo-
tional distress. Importantly, New York also disallows wrongful death suits 
in such cases, leaving the parents without a remedy in cases of negligently 
caused stillbirths and miscarriages.

New York’s formalistic approach requiring that there be a separate physi-
cal injury to the mother that was not a normal incident of childbirth fails to 
comprehend a woman’s distinctive interest in reproduction that encompasses 
a period during her pregnancy in which she and the fetus are linked physi-
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cally. To try to isolate a wholly separate injury to the mother—and to deny 
recovery when it is lacking—is a dramatic example of refusing to recognize 
an injury unless an identical harm can be suffered by a man. Plaintiffs have 
argued that it is enough that no one disputes that the medical treatment of a 
woman during pregnancy is the kind of activity that, if handled negligently, is 
highly likely to give rise to serious emotional injuries thereafter. In the 2004 
case, the New York Court of Appeals finally agreed. Reversing a long line of 
cases, the court acknowledged that, “[b]ecause the health of the mother and 
fetus are linked, we will not force them into legalistic pigeonholes.”

Some courts that have historically been reluctant to allow claims for 
“stand-alone” emotional harm, however, have been impelled by the repro-
ductive context of the claim to make an exception to the denial of recovery. 
A 1990 decision by the Iowa Supreme Court is a good example of judicial 
extension of the negligent infliction claim to protect plaintiff ’s reproduc-
tive interests, without stating so in precise terms. In Oswald v. LeGrand,46

a woman who was five months pregnant was horribly mistreated by nurses 
and doctors at the emergency room of Mercy Hospital in Dubuque. Despite 
the woman’s extensive bleeding and cramping, the nurses chided her for 
coming into the hospital, one even telling her that if she miscarried, it would 
not be a baby but rather “a big blob of blood.” One of the doctors charged 
with treating the plaintiff was so eager to go on vacation that he left plaintiff 
in the hospital corridor, “hysterical and insisting she was about to deliver,” 
minutes before she actually began delivering the baby in the hallway. After 
the delivery, the nurses and a doctor declared that the baby was stillborn and 
left the infant on an instrument tray for nearly one-half hour. Remarkably, it 
was the baby’s father who discovered that the infant was still alive, when the 
infant returned his grasp to her finger. After twelve hours in intensive care, 
however, the infant subsequently died. 

The negligent infliction claim was crucial to this case because the couple 
could not prove that the hospital’s mistreatment of the mother and infant 
had somehow caused the infant’s death or that the infant could have sur-
vived longer if the medical care had been otherwise. The court thus had to 
confront the question of whether an emotional distress claim could lie, even 
absent a claim of physical injury to the mother or the infant. Relying on old 
cases involving false death telegraphs and mishandling of corpses, the court 
permitted recovery. It observed that the “life-and-death” context of child-
birth was comparable to the old cases presumably because both involved the 
“negligent performance of contractual services that carry with them deeply 
emotional responses in the event of a breach.” Under the circumstances, the 
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court believed that liability for emotional distress should also attach to the 
delivery of medical services. The court’s decision was thus quite sensitive to 
context, even if it stopped short of declaring that plaintiff ’s interest in repro-
duction was a fundamental interest deserving of heightened protection. 

One reason that courts in torts cases alleging reproductive harm may not 
be quick to draw an analogy to constitutional rights cases asserting depriva-
tion of procreative rights may be that the latter generally involve the assertion 
of “negative” rights against government interference, while tort claims most 
often involve the assertion of “positive” rights against private defendants who 
have failed to protect plaintiffs’ interests.47 This dilemma over duty is at the 
heart of a larger cultural controversy about the scope of civil rights, with pro-
gressives arguing for more expansive protection against harms inflicted by 
private interests while conservatives generally aim to limit protection nar-
rowly to abuses of official governmental power. In the real world, of course, 
there is often no strict separation between governmental power and private 
power, particularly for low-income persons who are forced to rely on the 
government for essential services such as medical care. 

One prominent context in which constitutional claims for deprivation 
of reproductive rights have merged with tort-like allegations of lack of 
informed consent involves suits over the sterilization of poor women who 
qualify for Medicaid. Several high-profile suits were brought in the early and 
mid-1970s,48 often alleging violations of 42 U.S.C. §1983, the Reconstruction-
era statute that authorizes damage claims for civil rights violations com-
mitted under color of state law. The plaintiffs in these cases were typically 
minority women who claimed that they had been pressured to undergo 
sterilization procedures by doctors who believed that they were they were 
irresponsible “welfare” mothers who already had too many children and 
were a burden on the public fisc. In some respects, these cases were similar 
to the miscarriage and stillbirth cases discussed earlier, in that both alleged 
serious, if intangible, damage to the plaintiffs’ reproductive interests at the 
hands of negligent and often callous medical professionals. The sterilization 
cases, however, differed from the typical miscarriage case in that the plain-
tiffs in the sterilization cases also asserted that the doctors or hospitals had 
followed a discriminatory policy toward plaintiffs tied to their race, gender, 
and class. Moreover, such claims were brought and classified as statutory 
civil rights claims and were frequently pursued by civil rights organizations 
or poverty law centers that had little strategic interest in linking their efforts 
to tort suits for negligent infliction of emotional distress, despite their obvi-
ous similarities.49
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Legal scholar Dorothy Roberts has chronicled the sterilization suits and 
their significance for the reproductive rights of minority women.50 Her his-
tory details that, prior to the late 1970s, the practice of performing unneces-
sary hysterectomies and tubal ligations on poor women without their knowl-
edge or consent was widespread in the North, as well as in the Deep South. 
At the time, hospitals and doctors used a variety of tactics to coerce consent 
from poor pregnant women, from offering tubal ligations to women while 
they were in labor to refusing to treat indigent patients unless they agreed to 
be sterilized. 

The extent of the sterilization abuses in some states has only recently been 
uncovered. Due to research by historian Johanna Schoen51 and investigative 
reporting by journalists at the Winston-Salem Journal,52 new details about 
the cases and procedures of the North Carolina Eugenics Board have sur-
faced. In its forty-year history—which lasted until 1974—the Board autho-
rized the sterilization of more than 7,600 persons. By the late 1960s, more 
than 60 percent of those sterilized were black women, compared to North 
Carolina’s population that was only approximately 25 percent black.53 Social 
workers in the state adopted a policy of targeting young, unmarried black 
women who had given birth to a child. They threatened drastic actions, such 
as sending the teenage women to an orphanage or cutting off welfare funds 
to their entire families, including siblings and parents, if they did not submit 
to sterilization.54 The revelation of the contents of the formerly sealed records 
of the Eugenics Board prompted the North Carolina House of Representa-
tive, in 2007, to vote to establish a commission to determine how to identify 
and give reparations to the victims, although no such program has yet been 
implemented or funded.55

Two notable civil rights cases from the 1970s exemplify the radically dif-
ferent positions courts took toward plaintiffs’ claims of deprivation of repro-
ductive rights and assertions of injury from coerced sterilizations. One case 
gained considerable notoriety, probably because the doctor involved was so 
explicit about his policy of pressuring poor black women to undergo steril-
ization. In Walker v. Pierce,56 Dr. Clovis Pierce, the attending obstetrician at 
a county hospital in South Carolina, admitted that he had a policy of refus-
ing to treat any woman who was on Medicaid or who was otherwise unable 
to pay her bills if she was having a third or subsequent child and did not 
agree to be sterilized. As recounted by the dissenting judge, Dr. Pierce told 
one patient that it was his “tax money paying for this baby” and that he was 
“tired of paying for illegitimate children.” He bluntly said to the patient that 
if she didn’t want to be sterilized, she could “find another doctor.” Pierce was 
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apparently unashamed of his practice and refused to sign an affidavit stating 
that he would not discriminate against Medicaid patients. 

The two African American women who brought the suit in Walker tes-
tified that Pierce had used coercive tactics to enforce his policy: he had 
threatened to have one woman’s state assistance terminated if she did not 
cooperate and ordered the immediate discharge from the hospital of another 
woman just after she gave birth, when she refused to submit to a tubal liga-
tion. As could be expected, many women eventually gave in to the pressure, 
signed the requisite forms, and submitted to the sterilization procedure. The 
evidence indicated that the policy had an overwhelming negative impact on 
black women. Of the eighteen welfare mothers sterilized, sixteen were black. 

From a torts perspective, Walker looks like a clear case of coerced consent, 
in the important sense that these women did not desire to lose their capacity 
to have children and there was no claim that the sterilization would some-
how benefit their health. Nevertheless, the majority found no civil rights vio-
lation. The court first characterized the doctor/patient relationship as “one of 
free choice for both parties,” even though it was clear that indigent pregnant 
women, such as the plaintiffs, rarely had alternatives to medical care besides 
the county hospital. The court then disputed both the racial character and the 
public nature of the doctor’s policy, characterizing it as a “personal economic 
philosophy,” despite the fact that most local welfare children were black and 
that Medicaid had paid Pierce more than $60,000 during the period in ques-
tion. For the majority of the court, the civil rights statutes posed no obsta-
cle to the doctor’s decision to “establish and pursue the policy he had pub-
licly and freely announced” and indicated that the doctor had every right 
to maintain his “professional attitude toward the increase in offspring” and 
then to set on a course of action to see his views “prevail.” Apparently, the 
majority considered it reasonable for a doctor to place only subordinated 
women (who were poor, disproportionately minority, and receiving public 
assistance) to the Hobson’s choice of sterilization if they desired medically 
necessary health care.

The lawsuit that had the biggest impact on public policy, however, was 
a class action brought by Minnie Lee Relf and Mary Alice Relf, two Afri-
can American sisters from Montgomery, Alabama, who claimed that they 
had been involuntarily sterilized at a federally funded clinic when they 
were only fourteen and twelve years old. Initiated by the Southern Poverty 
Law Center and the National Welfare Rights Organization, this class action 
represented more than 125,000 class members consisting of poor persons, 
including minors and disabled persons, who had been involuntarily steril-



108 | The Measure of Injury

ized under federally funded programs, such as Medicaid and Aid to Families 
with Dependent Children. Relf v. Weinberger57 was brought as a challenge to 
regulations promulgated by the Department of Health, Education, and Wel-
fare (HEW) that had been drafted in response to the nationwide attention 
given to the experience of the Relf sisters and the consequent exposure of the 
widespread abuses in sterilization procedures. 

In an usually strong opinion, Judge Gesell of the Washington, D.C., fed-
eral district court found that an estimated 100,000 to 150,000 low-income 
persons had been sterilized annually under the federal programs and that “an 
indefinite number of poor people have been improperly coerced into accept-
ing a sterilization operation under the threat that various federally supported 
welfare benefits would be withdrawn unless they submitted to irreversible 
sterilization.” He ruled that funding such coercive practices and tactics vio-
lated HEW’s authority because it was Congress’s intent that “federally assisted 
family planning sterilizations are permissible only with the voluntary, know-
ing and uncoerced consent of individuals competent to give such consent.” 
As one of the remedies for the illegal action, Gesell ordered that federally 
funded providers of medical care change their consent procedures to ensure 
that patients would not be subjected to pressure from doctors or others and 
that they would, among other steps, receive special oral and written assur-
ances that federal funds could not be withdrawn because of their unwilling-
ness to accept sterilization. 

Judge Gesell’s order and other public-policy initiatives to end sterilization 
abuse had a significant impact. In 1978, HEW issued new rules that restricted 
sterilizations performed under programs receiving federal funds. The rules 
strengthened the requirements of informed consent, providing for consent in 
the preferred language of the patient and a thirty-day waiting period between 
the signing of the consent form and the sterilization procedure.58 For our 
purposes, what is striking about these regulatory reforms is how closely they 
implicate issues that are at the heart of tort claims for negligent infliction 
of emotional distress in the reproductive context. The heightened protection 
against abuse afforded by the HEW regulations is predicated on the impor-
tance of the interest at stake, which justifies regulating the doctor/patient 
relationship. Moreover, the regulations implicitly disavow the Walker court’s 
narrow view of informed consent by acknowledging that physician pressure 
and economic coercion can make a woman’s “choice” to accept sterilization 
less than free and voluntary. While the ruling in Relf has no direct applica-
tion to tort claims, its civil rights principles could easily be absorbed to guide 
courts in tort cases alleging malpractice and claims for negligent infliction of 
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emotional distress. From our perspective, the take-home message of Relf is 
that medical personnel owe patients a heightened duty of care when advis-
ing and treating them on matters of reproductive choice and health and that 
they should guard against conduct that undermines or injures such patients’ 
interests, whether it results in emotional or physical harm. 

In her history of race and reproductive rights, Dorothy Roberts cautions 
that the federal regulations have not stopped sterilization abuse, citing the 
continued exceptionally high sterilization rates of black women.59 However, 
today’s cases are more likely to arise in individual, rather than class-wide, set-
tings, and in what otherwise appear to be ordinary malpractice and informed 
consent suits. It is unlikely that physicians today would openly acknowl-
edge that they had unilaterally decided to sterilize a patient because she was 
receiving Medicaid and had too many children. Traces of the old paternalis-
tic and racist attitudes, however, can still be found in the medical treatment 
of pregnant minority women and in judicial responses to their injuries. 

One troubling recent case is Robinson v. Cutchin,60 a lack of informed 
consent case from Maryland decided in 2001 involving a pregnant African 
American woman. In that case, Glenda Robinson was treated by Dr. Cutchin 
in connection with the birth of her sixth child. The controversy centered on 
whether Robinson had given her consent to a tubal ligation in the event that 
she had to undergo a cesarean section. Dr. Cutchin alleged that she had given 
such consent, while Robinson denied it and asserted that she and her hus-
band were planning on having a seventh child.

As it turned out, it was necessary to perform an emergency C-section for 
the delivery of Robinson’s baby. Cutchin then went ahead and performed 
the tubal ligation. According to Robinson, she did not even discover that 
the sterilization had been performed until nearly two years after the birth 
of her child, when she learned she was incapable of conceiving. Robinson’s 
suit against Dr. Cutchin alleged a variety of tort claims, including lack of 
informed consent, battery, and intentional infliction of emotional distress. 
Because the negligence claim of lack of informed consent resulted in a settle-
ment, the only published opinion in the case involved the intentional tort 
claims for battery and intentional infliction of emotional distress.

The opinion of the district court dismissing the intentional tort claims 
displays skepticism toward claims of reproductive injury and casts doubt on 
the seriousness of plaintiff ’s alleged injury. Reminiscent of Walker’s disap-
proval of black women who choose to bear multiple children, the district 
court thought it relevant to point out that, before she was married, Robinson 
had “three prior children born out of wedlock” and that Robinson also had 
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three children with her current husband. Assuming for the sake of argument 
that the tubal ligation had been performed without Robinson’s consent, the 
court nevertheless concluded that it did not amount to a battery, defined as a 
harmful or offensive touching. To the court, the forced sterilization was not 
harmful “because it did not cause any additional physical pain, injury, or ill-
ness other than that occasioned by the C-Section procedure.” In the court’s 
view, the sterilization was also not offensive because it purportedly “did not 
offend Mrs. Robinson’s reasonable sense of personal dignity.” Remarkably, 
the court concluded that the injury to plaintiff ’s reproductive capacity had no 
connection to dignitary harm or harm to personal identity: the court bluntly 
stated that “the fact that she was not able to have a seventh child after previ-
ously giving birth to six children is hardly something which would offend a 
reasonable sense of dignity.” Not surprisingly, given this assessment of the 
situation, the court also dismissed the intentional infliction claim, conclud-
ing that there was no evidence that the doctor had acted outrageously. 

Although Robinson’s negligence claim survived—and, with it, the prospect 
of recovering damages for emotional distress traceable to the sterilization 
procedure—the district court’s opinion revealed a disconcerting tendency to 
devalue plaintiff ’s procreative interests and to minimize her suffering. The 
opinion seems oblivious to the constitutional principle that it is an individual 
woman’s right to decide whether to bear children and to determine the size 
of her family. Particularly given that African American women have histori-
cally been denied the right of self-determination in these matters, the court 
in Robinson should not have been so quick to dismiss plaintiff ’s distress as 
“unreasonable” and to treat her lack of consent as having nothing to do with 
her sense of personal dignity.

In our view, the heightened protection for reproductive interests in negli-
gent infliction cases should not be limited to cases of sterilization, stillbirth, 
and miscarriage. Even after a child is born, the connection between mother 
and infant should be recognized and valued. Rather than deny the special 
ties parents have to newborns or focus exclusively on an infant’s separate 
injuries, courts should impose a duty of care upon medical professionals to 
protect parents against emotional distress in the important period during 
and immediately following childbirth. Thus, there should have been little dif-
ficulty finding liability in a recent case in which an employee of a hospital 
brought a one-day-old baby to a mother for breastfeeding, neglected to see 
that the mother was heavily sedated, and left them alone.61 The infant was 
then smothered to death when the mother fell asleep on top of him. Rather 
than struggle with whether the mother was a bystander to her child’s injury, 
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was in the “danger zone,” or satisfied some other artificial limitation imposed 
in negligent infliction cases, it should be easy to find tort protection sim-
ply on the defendant’s failure to safeguard plaintiff ’s reproductive interests. 
Similarly, the emotional injury done to a parent when a hospital negligently 
loses a newborn 62 or switches a baby at birth63 should be readily compens-
able. The absence of legal protection against negligence in such cases creates 
a legal anomaly whereby a person may recover tort damages for the value of 
damaged physical property but not for the far more serious emotional injury 
stemming from the hospital’s failure to protect her newborn baby. This treat-
ment supports the criticism of cultural feminist writers who have argued that 
women’s contribution to society as childbearers and caretakers has been mis-
understood and undervalued.64 In real world terms, the period of reproduc-
tion stretches from conception until the parents take the baby home from 
the hospital. The parents’ special interest at stake during this period deserves 
heightened protection and warrants finding a duty to protect against the neg-
ligent infliction of emotional distress. 

Admittedly, not all cases involving negligent infliction in the reproduc-
tive context are easy cases. A good example of a difficult case is Harnicher v. 
University of Utah Medical Center, a 1998 case decided by the Utah Supreme 
Court.65 This claim of negligent infliction of emotional distress arose from a 
terrible mixup at a fertility clinic. At the recommendation of their doctor, a 
couple agreed to an in vitro procedure in which the husband’s sperm was to 
be mixed with that of a donor selected by the couple. Under the procedure, 
the couple could not be sure whether the sperm that actually fertilized the 
ovum was from the husband. They chose a donor with physical characteris-
tics similar to those of the husband and authorized the use of only that donor 
sperm. The wife gave birth to triplets. One of the infants had red hair, unlike 
the husband, who had curly dark hair and brown eyes. When one of the chil-
dren got sick, the couple had blood tests conducted that revealed that two 
of the children could not have been the child of either the husband or the 
selected donor. A DNA test on one of the infants established that his biologi-
cal father was actually another donor.

Both parents sued for negligent infliction of emotional distress and 
claimed injuries as a result of the clinic’s negligence. The wife’s symptoms were 
more severe than her husband’s. He alleged depression and anxiety. She was 
diagnosed with “major depressive disorder.” One major issue in the case was 
whether mental illness, as experienced by the wife, should qualify as physi-
cal harm. This seemingly paradoxical inquiry was necessitated by precedents 
that arguably refused to allow recovery for stand-alone emotional distress.
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Ultimately, a badly split Utah Supreme Court (2-1-1) denied recovery. 
The plurality dodged the issue of whether mental illness, without accom-
panying physical injury or manifestations, was compensable. Instead, the 
plurality ruled that plaintiffs could not prevail because they had not shown 
that “a reasonable person, normally constituted, would be unable to cope 
with the mental stress engendered by the circumstances of the case.” The 
plurality was influenced by the fact that the children were “normal, healthy 
children” and that their physiological characteristics could not have been 
“reliably predicted” even absent the mixup. The plurality seemed to be say-
ing that the couple’s response—perhaps especially the wife’s—was extreme, 
and it refused to allow recovery for such “eggshell plaintiffs.” The dissent, 
however, would have allowed recovery based on clear negligence on the 
part of the clinic and the fact that emotional distress to the parents was 
entirely predictable. 

Our approach to negligent infliction cases does not point to a clear 
result in Harnicher. Because plaintiffs’ interests in reproduction were 
clearly at stake, we would find a duty to exercise reasonable care. However, 
a persuasive argument can be made in this case to deny recovery on other 
grounds. The wife’s reaction to the revelation was extreme, flowing solely 
from the fact that the children turned out not to be biologically linked to 
her husband, a possibility of which the couple had been aware from the 
outset. Mixup cases, such as Harnicher, sometimes also involve reactions 
to race, when, for example, a child from an unintended donor turns out 
to be of a different race than the mother or siblings.66 To award a couple 
damages for emotional distress in such a case might well reinforce racial 
prejudice or racial antipathy and might be understood as making a state-
ment that it is reasonable for a person to reject a child for the sole reason 
that his skin color or physical attributes are different from the plaintiffs’. In 
such highly unusual cases, it is justifiable to use the doctrine of proximate 
cause to cut off liability, with full recognition of the policy-laden nature 
of that inquiry. In any event, it is preferable that courts decide whether 
permitting tort recovery in such cases would undermine important public 
policies, such as promoting racial equality or furthering the best interests 
of the child. Shifting the focus away from “duty” to “proximate cause” will 
not make the decision any easier, but at least it does not eclipse the central 
issue. As in other reproduction cases, nothing can be gained from hav-
ing recovery turn on whether the plaintiff suffered physical as opposed to 
emotional harm. 
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Bystander Cases and Family Relationships

The final strand of negligent infliction cases is infelicitously known as 
bystander cases, signaling that the plaintiff in such cases is not the primary 
accident victim but a mere bystander who happens to witness an accident to 
another. In line with the highly individualistic character of the common law, 
courts have historically denied all recovery in such cases where the emotional 
distress is produced by fear for another.67 It has been said that the negligent 
defendant owed no duty to the plaintiff or that harm to such a plaintiff was 
unforeseeable. In reality, however, the vast majority of plaintiffs who have 
sued in such cases were not mere bystanders, in the everyday sense of the 
word. Instead, the prototypical plaintiffs in such cases were mothers who saw 
their children die or suffer severe injury before their eyes.68 In such cases, it 
strained credulity to argue that the presence of a mother or caregiver was 
unexpected and that her shock and distress were unforeseeable. Importantly, 
bystander plaintiffs in such cases were not basing their claims in any strict 
sense on their child’s injury but instead sought recovery for their own pain, 
emotional distress, and often accompanying physical injuries. There was, 
however, an important relational element to the bystander claim that flowed 
from the fact that it was often the injured party’s family member who was 
on hand to witness the injury and suffer distress as a result. To this degree, 
bystanders’ claims looked very much like mothers’ claims or caregivers’ 
claims seeking recovery for the extra shock and pain that come from experi-
encing the suffering of a loved one in the plaintiff ’s care. 

Over the years, tort law has steadily liberalized to allow compensation 
in some bystander cases. Replacing the rule of no recovery, courts gradu-
ally allowed bystander plaintiffs to prevail if they could prove that they were 
in the zone of physical danger and might well have been physically injured 
along with the direct victim, if circumstances had been slightly altered. This 
liberalization allowed recovery in cases in which mothers or other caregivers 
of children narrowly escaped physical injury but nevertheless suffered emo-
tional harm primarily because they feared for their child’s safety. Because the 
“danger zone” rule was based on a risk of physical harm, however, it did not 
represent a tremendously significant departure from prior law with its insis-
tence on linking physical harm to the plaintiff. 

The landmark case of Dillon v. Legg, decided by the California Supreme 
Court in 1968, broke from this tradition, furthered liberalized recovery, and, 
we suggest, may have altered the basic trajectory of bystander cases.69 That 
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case involved a mother who suffered nervous shock when she witnessed her 
child run down by a negligent driver. At the time, the mother was in a posi-
tion of safety outside the physical danger zone. The California Supreme Court 
nevertheless allowed the claim and crafted guidelines for courts to follow in 
such cases. The Dillon factors, as they became known, permitted recovery 
when (1) plaintiff was located near the scene of the accident, (2) the shock to 
plaintiff resulted from a direct emotional impact upon plaintiff from sensory 
and contemporaneous observance of the accident, and (3) plaintiff and the 
accident victim were closely related.

In retrospect, the most innovative aspect of Dillon was its blending of 
individualistic and relational harm. Unlike traditional recovery for emo-
tional distress in direct victim cases, Dillon did not provide a rule of universal 
recovery but limited claims to close family members. This “family members” 
limitation resembles the restriction typically placed on tort claims for wrong-
ful death and loss of consortium, which compensate directly for damage to 
important personal relationships.70 Thus, in relational harm cases, damages 
are predicated directly on the adverse change—in both pecuniary and nonpe-
cuniary terms—that defendant’s negligence caused in plaintiff ’s life because 
of the absence or injury of the loved one. There is no need for such relational 
claimants to witness the accident or the injury. In contrast, in the Dillon-type 
bystander claim, only a first-hand witness to the accident is given a claim. 
This requirement not only limits the number of claimants but also is said to 
restrict compensation to those who suffer the “extra trauma” of such a first-
hand experience. This aspect of the negligent infliction of emotional distress 
claim fits more comfortably with other negligent infliction claims with their 
focus on damage to the individual; from this perspective, the bystander claim 
is still basically a nonrelational claim in which severe distress just happens to 
flow from the perception of suffering by another. Under this view, the fam-
ily member requirement serves mainly to guarantee the genuineness of the 
distress and to limit the number of potential claimants. 

Dillon’s reception in other jurisdictions has been uneven. The Restate-
ment reports that fourteen states have rejected it outright and have clung 
to the danger zone rule; four jurisdictions have even continued to insist on 
proof of physical impact.71 However, some variation of Dillon is now in force 
in twenty-nine states, allowing the Restatement to adopt a rule authorizing 
recovery when the plaintiff “perceives the event contemporaneously and is a 
close family member of the person suffering the bodily injury.”72

To some degree, this liberalization of the bystander rule recognizes 
the special harm that mothers and other close family members suffer 
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in such situations. However, the courts’ experience with applying Dillon
has brought its own difficulties, particularly because of the artificial line 
drawing created by the requirement that a plaintiff witness or contempo-
raneously perceive the traumatic event. Thus, recovery has been denied 
to parents who see the bloodied body of their child moments after the 
accident occurs or shortly thereafter at the hospital.73 Although no one 
would deny that their suffering is genuine and serious, it is not clear that 
they have suffered the “extra trauma” required by Dillon, particularly in 
jurisdictions that treat the Dillon factors as requirements and not merely 
guidelines.74

In the forty years since Dillon was decided, however, one point is clear: 
all courts embracing Dillon agree that recovery should be limited to close 
family members.75 Accordingly, the Third Restatement has called this limita-
tion “a specific and independent requirement” and not merely “a factor to be 
balanced against other factors.”76 This consensus underscores the relational 
dimension of the claim. Indeed, the most lively and important dispute in Dil-
lon-type jurisdictions today centers on the meaning to be given to the term 
“close family members,” and in particular whether same-sex partners, fian-
cées, and extended family members may qualify as “family.”77 

The dominant approach adopts a “bright-line” standard that limits family 
members to legally recognized relationships of blood, marriage, and adop-
tion and excludes all but nuclear family members. Not surprisingly, this 
exclusion of nontraditional families can have a negative effect on minority 
families, which often do not mirror the white middle-class ideal. Thus, in 
one recent case from California, Guzman v. Kirchhoefel,78 the court refused 
to allow plaintiff ’s claim when she witnessed the death of her second cousin 
in an accident caused by a negligent driver. Plaintiff described how she had 
lived with her cousin in the same household most of her life and was living 
with her at the time of the accident. She explained that the families resided 
together “out of economic necessity” and that their living arrangements 
arose because “there was nowhere else to go.” The California court, how-
ever, declined to regard plaintiff ’s relationship as a close family relationship, 
concluding that the cousins did not qualify as members of the “immediate 
family unit.” The court also characterized their living arrangement as mere 
“happenstance.” Notably, the court’s strict interpretation did not permit an 
inquiry into the social reality of whether plaintiff in fact had close everyday 
emotional ties with her cousin and left no room for a definition of “family” 
that encompassed extended families brought together in part because of eco-
nomic exigencies. 
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Some courts, however, have adopted a more functional approach to the 
meaning of “family” in bystander cases. The leading case from New Jersey, 
Dunphy v. Gregor,79 allowed a fiancée to recover when she witnessed her 
partner struck by an oncoming car. The couple had been living together for 
more than two years, and the court believed that a jury might well conclude 
that their relationship was an “intimate familial relationship,” characterized 
by mutual dependence and shared experiences. Given the growing social 
acceptance of unmarried persons living together, the court concluded that 
sound public policy favored protecting such relationships when they were 
“substantial, stable, and enduring.” This move to a more functional analysis, 
of course, paves the way for same-sex couples and persons in nontraditional 
families to argue that their ties deserve the same measure of respect. This 
position recently received a boost from the Third Restatement, which indi-
cated its approval of the Dunphy approach and declared that “when defining 
what constitutes a close family relationship, courts should take into account 
changing practices and social norms and employ a functional approach to 
determine what constitutes a family.”80Additionally, the functional approach 
was recently embraced and extended beyond the bystander context to cover 
purely relational claims of loss of consortium. In Lozoya v. Sanchez,81 the New 
Mexico Supreme Court permitted the claim of a woman whose long-term 
male partner was injured in an automobile accident. The couple had “been 
together” for more than thirty years and had three children. Citing feminist 
scholarship,82 the court decided that the ease of administration of “bright-
line” rules did not justify excluding the claims of “persons whose loss of a 
significant relational interest may be just as devastating as the loss of legal 
spouse.” 

These recent developments indicate that the legitimacy of the bystander 
claim is grounded in large part on damage to an intimate relationship. In this 
important respect, the bystander claim shares a kinship with “direct victim” 
negligent infliction claims centering on abusive sexual relationships or rela-
tionships to newborns or fetuses. Looked at in this way, the bystander claim 
is primarily a way to vindicate damage to a relationship and has as much 
to do with recognizing the value of intimacy and family ties—most promi-
nently, maternal ties to children—than with compensating for nervous shock 
and trauma. 

Reconceptualizing bystander claims as relational injury claims could fin-
ish what Dillon started. The arbitrary distinctions of the bystander rule could 
give way to a simpler regime in which all close family members—whether 
at the scene of the accident or not—are afforded a claim for their relational 



Negligence | 117

loss.83 The difficulty states experience in drawing the line for recovery could 
be eased by making proximity to the scene of the accident relevant to dam-
ages, not to a finding of duty. Reframing bystander claims as relational injury 
claims would allow states to harmonize recovery for negligent infliction of 
emotional distress with claims for wrongful death and loss of consortium.84

Most important for our purposes, it would elevate the status of injury to rela-
tionships in the law of torts and help soften the hierarchy of claims that has 
long plagued recovery for negligent infliction of emotional distress.
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5
Causation

A central proposition in tort law is that, without proof of causation, there can 
be no liability, regardless of the wrongfulness of the defendant’s behavior. It 
is causation that ties the defendant’s act to the plaintiff ’s harm and justifies 
singling out the defendant as the party who should provide compensation 
for the plaintiff ’s loss. On the surface, there may seem to be no obvious link 
between causation on the one hand and gender and race on the other. In this 
respect, causation initially seems different from tort concepts such as “outra-
geous conduct” or “negligence,” discussed earlier, which require the court or 
jury to make normative judgments about the parties’ conduct and thus may 
more readily be seen as implicating cultural attitudes toward different social 
groups. 

This chapter, however, challenges that conventional wisdom and seeks to 
show how gender and race issues can also be important to legal determina-
tions of causation, at least in certain factual contexts. For this purpose, we 
focus on two substantive areas—one that highlights gender and reproduc-
tion and one that highlights issues of race, gender, and social class. We exam-
ine the treatment of causation issues in what are known as “wrongful birth” 
cases, a relatively new cause of action in which pregnant plaintiffs sue their 
physicians for malpractice, alleging that their doctors’ negligence prevented 
them from making an informed choice about whether to undergo an abor-
tion or to proceed with the pregnancy and give birth.1 We next analyze how 
courts have treated tort claims made on behalf of children claiming injury 
from exposure to lead paint,2 a group of plaintiffs that is disproportionately 
minority and predominately from low-income families. In these lead paint 
cases, courts have had to grapple with difficult causation issues, as they deter-
mine whether a child’s cognitive impairment is caused by exposure to lead 
paint or is traceable to preexisting factors, such as inherited family traits. 

In some respects, our approach to causation in these two types of cases 
is quite traditional. Our analysis applies fundamental causation principles 
as articulated in the Third Restatement of Torts and looks at the wrongful 
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birth and lead paint cases from this traditional vantage point. Additionally, 
however, we draw upon insights from the fields of social and cognitive psy-
chology to explain how considerations of race and gender may affect causal 
judgments in tort law, even when the legal standards for causation are cast in 
objective, neutral terms. Our notion that causation is sometimes saturated 
with social policy is, of course, nothing new; starting in the 1930s, the Legal 
Realists argued that it was a mistake to believe that causation was a quasi-
scientific concept that could be divorced from public policy.3 Recent research 
in cognitive and social psychology does, however, offer us a new vocabulary 
and a new way of understanding how gender and race stereotypes, race- and 
gender-based schemas, and other common cognitive “shortcuts” influence 
causal judgments in subtle ways.4 These habitual—and sometimes biased—
ways of thinking create expectations in the minds of judges and jurors about 
what is possible and what is ordinary and likely, expectations that in turn 
affect decisions and doctrine. The upshot is that “simple” judgments as to 
cause and effect may mask more complex, and arguably more controversial, 
judgments about blame and responsibility. 

As background for the discussion of the wrongful birth and lead paint 
cases, we first describe some traditional causation principles most pertinent 
to these two types of cases, introducing the crucial concept of “factual causa-
tion” and discussing how plaintiffs shoulder their burden of proof on this 
element in a typical tort case. In this background section, we also discuss key 
psychological concepts that arguably come into play when judges and jurors 
are called upon to make causal judgments. Employing the language of cogni-
tive and social psychology, we explain how a legal determination of factual 
causation may be recast as a process of “causal attribution,” one that is highly 
dependent on expectations and judgments of normality. 

Factual Causation and Causal Attribution

It is axiomatic that a plaintiff in a tort case must prove that the defendant’s 
act or omission “caused” the injury. As with other fundamental elements in a 
tort claim, the plaintiff is generally assigned the burden of proving causation 
by the traditional standard of proof in civil cases, namely, proof by a prepon-
derance of the evidence. That much is simple and uncontested in virtually 
every tort case. Over the years, however, confusion has set in because the 
term “cause” has been used to describe more than one concept in the law. 
The main challenge for beginning law students is to learn to recognize the 
difference between “factual causation” (or cause-in-fact) and what is vari-
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ously known as “proximate causation,” “legal causation,” or what the Third 
Restatement calls “scope of liability.”5 For the practicing attorney, the distinc-
tion between factual cause and proximate cause does not loom so large, par-
ticularly because the plaintiff is always required to prove both elements. In 
this chapter, we focus principally on issues relating to factual causation as 
most important for our analysis of gender and race issues in wrongful birth 
and lead paint cases, with only brief mention of proximate cause and scope 
of liability.

The Third Restatement endorses the venerable “but-for” test for determin-
ing factual causation.6 Accordingly, it provides that “conduct is a factual cause 
when the harm would not have occurred absent the conduct.” The test is not 
demanding: the Restatement makes it clear that “[t]ortious conduct need 
only be one of the factual causes of harm.”7 Under this formulation, factual 
causation is not designed to do much work in fixing responsibility for harm. 
The test envisions that there will often be multiple causes for single harms 
and serves to rule out only conduct that played no role at all in plaintiff ’s 
injury. Under the “but-for” test, the plaintiff need only identify the defen-
dant’s conduct as a “necessary condition” leading to an injurious outcome. 
In fact, early on, courts developed a policy-oriented rule—known as the egg-
shell plaintiff rule—that fits well with the modest role of “but-for” causation 
in multiple-cause cases.8 Under the eggshell plaintiff rule, a defendant “takes 
the plaintiff as he finds him,” meaning that a defendant is held responsible 
for the plaintiff ’s entire injuries, even if they are greater than expected and 
result in part from the plaintiff ’s preexisting condition. Under the doctrine, 
a defendant cannot escape liability for aggravating a preexisting condition of 
the plaintiff, provided only that the defendant’s conduct played some role in 
hastening or worsening the condition. 

At its base, the process for determining factual causation is a “counterfac-
tual” process.9 It requires the factfinder to engage in a hypothetical inquiry in 
order to answer the question of “what would have occurred if the actor had 
not engaged in the tortious conduct.” In some cases, applying the “but-for” 
test is simple. A classic example involves a plaintiff who sues for the physical 
injuries she sustained in a car accident when the defendant driver struck her 
car immediately after running a red light. In such a case, the plaintiff need 
only convince the court and jury that if the defendant had not been negligent 
and had stopped for the red light, the plaintiff would not have been injured. 

In many other cases, however, the counterfactual “proof ” needed to prove 
causation is more complex and debatable. For example, in a claim for failure 
to diagnose and detect breast cancer, a plaintiff may argue that “but for” the 
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defendant’s negligent failure to read the plaintiff ’s mammogram correctly, 
her cancer would have been stopped by surgery. In such a case, however, the 
defendant can often be expected to respond that even if the mammogram 
had been read correctly, the cancer was so far advanced that the result would 
have been the same. Put in other words, that the defendant’s mistake did 
not “cause” plaintiff ’s injuries. Particularly in medical malpractice cases, in 
which defendant’s negligence consists of a failure to act, the counterfactual 
process may require the factfinder to speculate on various medical outcomes 
and probabilities in an attempt to reconstruct what might have been. Most 
recently, in toxic tort cases, such as asbestos and lead paint litigation, the 
courts have delineated several steps necessary to resolving the factual cau-
sation inquiry, including ascertaining whether the plaintiff was exposed to 
the substance in question, whether the substance was capable of causing the 
disease from which the plaintiff suffers (known as general causation), and 
whether the substance caused the individual plaintiff ’s disease (known as 
specific causation).10

The comments to the Third Restatement acknowledge that “courts have 
kept the bar for proving causation at only a modest height.”11 As David Rob-
ertson writes in an influential article, The Common Sense of Cause in Fact,
“courts often emphasize that it is a mistake to insist on too much certainty 
when applying the but-for test.”12 This leniency is driven partly by recognition 
of the limitations of the counterfactual process and partly by an appreciation 
that, in litigation, judgments about causation are inevitably intertwined with 
judgments about negligence and harm. According to Robertson, “[T]he cen-
tral idea is that when a defendant has engaged in conduct that we consider 
to be wrongful in major part because such conduct often leads to the kind 
of harm that the plaintiff has suffered, we are rightfully impatient with the 
defendant’s claim that plaintiff cannot prove that the conduct caused harm 
on this occasion.”13 Thus, in the classic case of a stout woman who fell down 
unlighted stairs leading from a railroad’s platform to its tracks, the court dis-
missed the railroad’s contention that she might well have fallen even if ade-
quate lighting had been provided.14 Because the conduct of the defendant in 
failing to light the stairway “greatly multiplie[d] the chances of the accident” 
and was of a “character naturally leading to its occurrence,” proof of causa-
tion was held to be satisfied, even though we know that many people suffer 
injuries from falling down adequately lighted stairs. 

It is important also to note that there is a crucial distinction between 
proof of causation in tort law and proof of causation in the scientific context. 
Because the endeavors of medicine and science, as compared to law, are so 
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different, it is not surprising that each field has developed its own standard 
for causation. A chief purpose of science and medicine is to identify and cure 
illness and disease, while the law is principally designed to resolve individual 
disputes. Given the therapeutic objective of medicine and science, the nature 
of medical and scientific proof is thus continually evolving, while legal proof 
calls for a more timely and final resolution. The Restatement warns that, even 
in cases involving complex factual causation questions in the medical con-
text, the law should not rely too heavily on science.15 In tort law, the crucial 
task in resolving a contest about factual causation is often to discern the line 
between “permissible inference” and “prohibited speculation.” For such pur-
poses, the Restatement cautions that “scientific standards for the sufficiency 
of evidence to establish a proposition may be inappropriate for the law, which 
itself must decide the minimum amount of evidence permitting a reasonable 
(and therefore permissible) inference as opposed to speculation which is not 
permitted.”16 Particularly when it comes to assessing liability for toxic torts, 
the comments to the new Restatement criticize courts that in the past have 
“over[relied] on scientific thresholds” to formulate “bright-line legal rules” 
for factual causation or to take the issue of causation away from the jury. 

Behind the Restatement’s cautionary message is a realist acknowledgment 
of the policy dimensions of both legal and medical judgments about causa-
tion. The Restatement comments admit that “scientists are subject to their 
own value judgments and preexisting biases that may affect their view of a 
body of evidence” and that judgments about causation in both domains can 
be affected by differing professional assessments of “the comparative costs of 
errors.”17 Overall, the comments suggest that courts cannot seek refuge in the 
“objective” realm of science and medicine to escape the need for making dif-
ficult causal judgments in light of the specific aims and policies of the law. 

The Restatement’s stance on factual causation is a sign that there is now 
widespread agreement with the sentiments expressed by legal realist scholar 
Wex S. Malone in his classic 1956 article, Ruminations on Cause-in-Fact.18 At 
that time, Malone challenged the orthodoxy that factual causation was wholly 
different in character from proximate cause, a troublesome legal concept that 
had already been unmasked as bound up in policy. Instead, Malone claimed 
that even conclusions about cause-in-fact were in part driven by intuitions, 
preconceptions, and the “mysterious relationship between fact and policy,” as 
the courts struggled with the ultimate legal objective of attempting “to offer 
an approximate expression of an accepted popular attitude toward responsi-
bility.” As the Restatement describes Malone’s insight, “the rigor with which 
courts hold plaintiffs to their burden of proof [on factual causation] . . .
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depends on the importance of the claim being enforced and the connection 
between the harm and the interest that the claim seeks to protect.”19

More recently, Malone’s former student, David Robertson, has untangled 
the strands of the “but-for” test, with the aim of showing how the counterfac-
tual process works in practice.20 His deconstruction emphasizes the central-
ity of “framing” in this conceptual process and provides a bridge between the 
legal discourse on factual causation employed by Malone and the Restate-
ment and the discourse of cognitive and social psychologists. In Robertson’s 
view, the but-for/counterfactual inquiry actually involves five interrelated 
steps: (1) identifying the injuries in the suit; (2) identifying the wrongful con-
duct; (3) mentally correcting the wrongful conduct to the extent necessary 
to make it lawful, leaving everything else the same; (4) asking whether the 
injuries would still have occurred had the defendant been acting correctly in 
that sense; and (5) answering the question. Robertson regards the first four 
steps as setting the legal frame for the causation question so that it poses 
a manageable question for tort litigation. However, as Robertson acknowl-
edges, these four framing steps also amount to a “significantly complex men-
tal operation,”21 and one, we believe, that calls out for a fuller explanation 
than the traditional legal account of factual causation provides.

Recent research in cognitive and social psychology is particularly helpful 
in understanding the counterfactual reasoning process central to the “but-
for” test for factual causation. The research proceeds from the proposition 
that the process by which people draw conclusions about cause and effect is 
not one of passive discovery of objective fact but consists of an active process 
of social construction. Thus, rather than speaking of cause-in-fact, psycholo-
gists analyze “causal attribution,” the process by which human beings deter-
mine that a causal relationship exists, and the common mistakes humans 
make when they reach such determinations.22 Not surprisingly, like other 
human reasoning processes, scholars have noted that “people’s perceptions 
and descriptions of cause-and-effect relationships vary according to their 
time, place, culture and interest.”23 We can thus expect causal attributions 
—and, correspondingly, determinations of legal responsibility—for the same 
type of injury to change as “new” causal relationships are validated by chang-
ing perceptions of the nature of the accident, the accident victim, or the 
defendant’s connection to the harm. 

For our purposes, three key concepts from cognitive psychology are par-
ticularly relevant: what psychologists call (1) the fundamental attribution 
error; (2) the bias toward normality; and (3) the bias toward omission. Each 
of these concepts sheds light on how judges and juries tend to judge and mis-
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judge causal relationships and how social factors like race and gender sub-
tly come into play when they reason about events that might have been but 
never actually occurred.

As psychologists see it, the causal attribution process is crucial to our 
understanding of how people explain negative events, particularly whether 
people attribute negative events to factors beyond the victim’s control or 
believe that such events were caused by and are the responsibility of the 
victim. Legal scholars conversant in cognitive and social psychology have 
explained the potential importance of this dichotomy for the trial of actual 
cases, despite contemporary legal doctrines that recognize the existence of 
multiple causes and endorse apportioning fault comparatively among plain-
tiffs and defendants in a tort action. Neil Feigenson, for example, tells us that 
people prefer simple explanations for events and behavior to complex ones 
and that they tend to be “content to rely on what first strikes them as a plau-
sible sufficient cause for an event.”24

This preference for a simple, one-cause explanation means that, in mak-
ing causal judgments,25 people are likely to interpret an event or behavior in 
one of two ways. They may interpret the event or behavior as being caused by 
something having to do with the character or personality traits of the actor 
herself. This interpretation is called “dispositional” because it is grounded 
in the internal disposition (broadly defined) of the actor. Or, alternatively, 
they may attribute the result to forces outside the actor. This interpretation 
is called “situational” because the causal explanation centers on external cir-
cumstances and fixes on the influence of the specific situation, rather than on 
the character or traits of the actor. 

The fundamental attribution error occurs when people choose between 
such dispositional and situational explanations. Empirical evidence demon-
strates that when it comes to selecting “dispositional” or “situational” expla-
nations for events and behavior, a pattern emerges: we tend to hold situa-
tional factors responsible for bad outcomes that happen to us or to those we 
perceive to be part of our group, while we hold dispositional factors respon-
sible for bad outcomes that happen to others and to those whom we regard 
as outsiders.26 Thus, we are more likely to blame the victim when we are not 
the victim or believe that we are not “like” the victim. 

Reviewing the psychological studies, Linda Krieger explains how the con-
tent of group stereotypes can affect the causal attribution process.27 Krieger 
tells us that when an actor’s behavior appears to confirm a stereotype about 
the actor’s group, we tend to attribute that behavior to a dispositional factor 
within the control of the actor. If, however, the behavior is inconsistent with 
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our stereotype of the actor’s group, we are apt to seek out an external expla-
nation and attribute the behavior to situational factors. She describes experi-
ments in which subjects were asked to predict whether a person’s behavioral 
transgression was likely to recur in one of three possible situations: where the 
transgression reflected stereotypes of the person’s ethnic group; where the 
transgression was inconsistent with stereotypes of the person’s ethnic group; 
and where no stereotype was activated. In the first situation, in which the 
stereotype was activated, the observers tended to attribute the behavior to 
stable, stereotypic, character-like traits, without searching further for causal 
explanations in the surrounding circumstances. Krieger indicates that, in 
such situations, “the stereotype operate[d] as a kind of cognitive shortcut, 
bringing the search for additional causal antecedents to a screeching halt.”28

In contrast, in the counter-stereotypical situation and in the situation in 
which no stereotypes were activated, observers more easily recalled other 
causally relevant circumstances of the case, apparently because they were 
more willing to search for outside causes beyond the actor’s character that 
might explain the transgressive behavior. 

In such contexts, the fundamental attribution error can operate to intro-
duce bias that, by playing into unconscious group-based stereotypes, may 
distort judgments about blame and responsibility. Thus, for example, if a 
black student gives a poor response to a question in class, a white professor 
might unconsciously attribute his poor performance to the black student’s 
lack of ability or to his lack of commitment, in line with negative stereo-
types of blacks as unintelligent and lazy. However, if a white student seems 
unprepared and responds poorly, the same white professor may also wonder 
whether the student is ill or whether she had a family emergency that pre-
vented her from preparing. Because the white student’s poor response does 
not activate negative stereotypes associated with whites as a group, the pro-
fessor may be more inclined to search for situational factors that arguably 
“caused” the lack of preparation and thus may be more likely to excuse the 
student’s poor performance. 

The important point about the fundamental attribution error for our 
purposes is that, because of the widespread nature of gender and racial ste-
reotypes, we can expect that the causal attribution process as it is engaged in 
by judges and jurors will at times also be distorted by stereotyping. Causal 
explanations that are consistent with stereotypes linked to a party’s gen-
der or racial group will more readily come to the mind and will be more 
likely to stick when decision makers in personal injury cases decide issues 
of liability. 



Causation | 127

Related to the fundamental attribution error and of particular significance 
to determinations of factual causation is the phenomenon known as “nor-
mality bias.” Psychologists explain that the “normality bias” makes it easier 
for people to imagine a different result when an event is considered to be 
unusual than when the event is regarded as normal.29 In tort cases, the nor-
mality bias has the potential to affect the framing steps that Robertson sees 
as integral to the legal analysis of causation. As mentioned earlier, to answer 
the “but-for” question, the judge or jury must “mentally correct” the defen-
dant’s conduct in order to frame the counterfactual question of whether the 
injury would still have occurred if defendant had acted reasonably or “cor-
rectly.” This judgment requires an exercise of imagination, specifically imag-
ining whether and how events could have unfolded differently. The “normal-
ity bias” comes into play at this point, as Professor Lu-in Wang explains it, 
because we have “difficulty imagining alternatives to scenarios that we per-
ceive as normal, routine, or unexceptional, but can easily recast events that 
strike us as surprising or unusual.”30

In this connection, psychologists refer to the “mutability” of events, mean-
ing the ease with which we can mentally alter a factual event. Simply put, an 
event that strikes us as abnormal is more mutable than one that seems unex-
ceptional. And, most important, the more mutable an event, the more likely 
people will be to identify the event as “causal.”31 The normality bias means 
that when a legal decision maker sees harm arising in the presence of abnor-
mal conditions, there is a greater tendency to “lock in on those conditions as 
causal, and the agent who brought about those abnormal conditions . . . [as] 
responsible for the harm.”32

Not surprisingly, in some cases, the normality bias may play into well-
entrenched ideas and expectations about the likelihood of suffering experi-
enced by members of different social groups. Critical race scholar Richard 
Delgado gives the example of the response to the eviction of an upper-class 
white family from a suburban home and compares it to the response to the suf-
fering of starving Biafran children as seen on television.33 In part because the 
eviction of the affluent, white family is such a rarity and violates norms about 
the type of families that end up on the street, that family’s predicament is apt 
to elicit greater sympathy from an observer than that of the African children, 
whose plight we have come to associate with starvation and death. As Wang 
sees it, the normality bias “predisposes us to sympathize more with those who 
typically suffer less and inures us to the pain of hardships we expect.”34

In the torts context, the normality bias can mean that judges and jurors 
might find it harder to imagine negative events turning out differently when 
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those events correspond to the hardship and suffering we have come to asso-
ciate with plaintiff ’s social group. This “failure of imagination” in turn may 
affect judgments about causation, insofar as decision makers are not predis-
posed to look for causes outside the victim’s own conduct for an understand-
ing of what happened. Like the tendency to ascribe the behavior of an out-
sider to his character or disposition, rather than to scrutinize the situation to 
see how it may have contributed to the outcome, the normality bias has the 
potential to discourage jurors or judges from considering causes for a plain-
tiff ’s injury other than the conduct of the victim herself. 

Finally, a well-documented psychological tendency to attribute the cause 
of events to precipitating actions, rather than to inaction, may reinforce the 
normality bias in particular cases, further discouraging the search for outside 
causes. This “omission bias” describes the tendency of people to place blame 
on actions for bad results, rather than on otherwise equivalent omissions. 35

Actions speak louder than failures to act, psychologists suggest, because it is 
easier mentally to “undo” an action, thus facilitating the counterfactual rea-
soning process. Behavioral scientists Robert Prentice and Jonathan Koehler 
note how the omission and normality biases often work in tandem in a typical 
situation in which inaction and omission serve to preserve a normal state of 
affairs.36 In such a case, it may be particularly difficult for a judge or jury to 
ascribe causal significance to a defendant’s failure to act when the bad outcome 
is considered normal, in part because of the social identity of the plaintiff. 

Wrongful Birth Cases

Cultural shifts in understandings of causation are most often gradual and 
hard to detect. In one genre of cases, however, it is quite easy to trace marked 
changes in causal attribution, linked to the rapid medical, scientific, and cul-
tural developments related to gender and reproduction. The “wrongful birth” 
tort claim is a product of the late 1960s and 1970s, arising on the heels of 
the women’s liberation movement and closely aligned with Roe v. Wade,37

the 1973 decision of the U.S. Supreme Court that afforded women a constitu-
tional right to seek abortion during the early stages of pregnancy. Wrongful 
birth claims are typically malpractice claims, in which a woman—and often 
a couple—alleges that the doctor was negligent in failing to provide her with 
adequate prenatal treatment or advice. In most wrongful birth cases, the 
woman claims that she gave birth to a child with serious genetic disorders 
and was never warned by her doctor of such a risk. What makes the wrongful 
birth claim distinctive is that the crux of the case turns on plaintiff ’s causal 
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assertion that she would have chosen to terminate the pregnancy if she had 
been properly advised or treated. Indeed, the name of the tort tracks the 
causal dimension of the claim: presumably, the birth is considered “wrong-
ful” because it was avoidable and traceable to defendant’s negligence. 

Prior to the late 1960s, claims for wrongful birth were virtually unknown. 
There were a few cases in which plaintiffs succeeded in recovering damages 
when physicians negligently performed sterilization procedures and plain-
tiffs alleged that their malpractice resulted in unwanted pregnancies and 
births.38 These “wrongful conception” cases, however, did not implicate the 
decision to abort and did not do very much to change the legal landscape.

By the 1980s, however, two powerful forces combined to increase the 
chances that wrongful birth claims would be filed and would be more palat-
able to judges and juries, although the claim still remains controversial and 
is far from universally recognized.39 On the medical front, advances in scien-
tific knowledge about genetic and other risks to fetuses made it possible to 
predict which women were at a higher risk of giving birth to children with 
serious disabilities, developments that rendered the reproductive process less 
mysterious and inevitable. On the cultural side, the women’s movement and 
its influence on the law made it possible for tort plaintiffs to articulate and 
assert a right to control their own reproduction and to place responsibility 
on doctors who allegedly interfered with such right. 

Many of the early wrongful birth cases involved women who had con-
tracted rubella (German measles) during the first months of pregnancy. The 
connection between rubella and prenatal injury had become widely known 
since 1964, when a rubella epidemic in the United States resulted in 20,000 
fetal deaths and 30,000 cases of severe birth defects.40 The science indicated 
that the risks of rubella to women in their first trimester of pregnancy were 
especially high: approximately 25 percent of infants born to women in this 
group had congenital rubella syndrome, which included such serious effects 
as microcephaly, mental retardation, and congenital heart defects.41 Given 
the severity of these risks, a strong case could be made that physicians owed 
a duty to counsel their patients about the dangers of rubella, in line with 
norms of “informed consent” that were also being developed at the time. 

By the mid-1970s, a new crop of wrongful birth cases appeared, center-
ing on a physician’s failure to recommend amniocentesis, a test that could be 
used to detect the presence of Down Syndrome in a fetus.42 Down Syndrome 
is a nonhereditary genetic disorder characterized by mental retardation and 
a constellation of physical abnormalities. Physicians began to recommend 
the amniocentesis procedure for women over age thirty-five at the date of 
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delivery, the age at which the risk of carrying a child with Down Syndrome 
is roughly equal to the risk of miscarriage caused by the procedure itself, 
approximately .5 percent.43 These wrongful birth cases, often involving older 
mothers and less severely disabled children, formed the backdrop against 
which sharply contested views about the desirability of the new cause of 
action and the assignment of cause and responsibility played out as the tort 
was introduced in the various states.

By the late 1990s, the potential for wrongful birth suits in diverse con-
texts grew considerably. By that time, there were at least 800 tests available 
to diagnose risks to a fetus, including tests for hereditary disorders such as 
Tay-Sachs disease, sickle cell anemia, hemophilia, muscular dystrophy, and 
cystic fibrosis.44 One common test that emerged in this period, for example, 
is an AFP blood test, typically conducted in the fifteenth week of pregnancy, 
that detects certain abnormal levels of protein associated with birth defects.45

Because the AFP test has a high rate of false positives, however, physicians 
often must also decide whether to recommend amniocentesis for pregnant 
women who “fail” the AFP test, at the risk of being charged with negligence 
if they unreasonably fail to order the test.

The scientific and medical developments of the era were matched in sig-
nificance and scope by changing cultural attitudes and social practices related 
to reproduction. Reproductive rights were high on the agenda of women’s 
rights organizations, whose members sought to transform the ways physi-
cians, employers, and governmental institutions approached pregnancy, 
motherhood, and the intersection of work and family. Second-wave feminists 
of the late 1960s and 1970s pushed against prevailing cultural norms, which 
had defined women in terms of their reproductive capacity and assigned to 
women the primary burden of caring for children and maintaining a house-
hold.46 In several important “equal protection” victories in the U.S. Supreme 
Court, for example, feminists persuaded the Court to hold gender-based laws 
unconstitutional because they were premised on antiquated “breadwinner/
homemaker” assumptions about the roles of husbands and wives that tended 
to reinforce stereotypes of women as naturally domestic and disadvantage 
“nontraditional” women in the workplace.47 The precarious status of preg-
nant women in the workplace was also ameliorated by judicial and congres-
sional action that made it illegal to force pregnant women to quit their jobs 
and equated discrimination on the basis of pregnancy to discrimination on 
the basis of sex.48

Most important for our purposes, through a variety of legal doctrines, the 
law began to recognize a right of self-determination in matters of reproduc-
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tion and to conceptualize reproduction as a choice subject to individual con-
trol, rather than as a natural, inevitable process. Even prior to Roe v. Wade,
major Supreme Court precedents established a right of access to contracep-
tives for both married and unmarried persons, which allowed women to take 
advantage of the birth control pill and other new methods to control their 
fertility and to plan for parenthood in ways not heretofore possible.49 The 
constitutional “privacy” rationale for protecting reproductive rights shifted 
the locus of decision making from the state, with its enforcement of com-
munity standards of morality, to the individual and, in the process, built 
up an expectation of individual control over reproduction. As Justice Bren-
nan famously observed in Eisenstadt v. Baird, “if the right of privacy means 
anything, it is the right of the individual, married or single, to be free from 
unwanted governmental intrusion into matters so fundamentally affecting a 
person as the decision whether to bear or beget a child.”50

Cumulatively, these rapid changes in public policy affecting pregnancy, 
contraception, and abortion were quite dramatic: reproduction was revealed 
to be a human activity and squarely placed within the social realm. To be 
sure, the changes in thinking and policy were partial and highly contested, 
as the newer, more egalitarian conception of women and reproduction com-
peted with traditional views of women solely as wives and mothers. When 
the first wrongful birth cases emerged in the courts, the contending views 
were vividly on display, producing sharply differing judicial opinions that 
map quite closely onto the “pro-choice” or the “pro-life” perspective.

The initial battles over recognition of a cause of action for wrongful birth 
were fought in large part over the terrain of causation. Courts first tended to 
dismiss claims for wrongful birth, citing lack of proof of causation. The most 
famous wrongful birth case, Gleitman v. Cosgrove, decided prior to Roe,
was a 1967 decision by the Supreme Court of New Jersey denying a cause 
of action.51 In a sharply split 4-3 decision, the majority in Gleitman denied 
recovery to a woman who had contracted rubella while pregnant and who 
claimed that her physician had falsely represented that the disease would 
have no effect on her child. When she gave birth to a son who was partially 
blind and deaf and suffered other serious disabilities, she and her husband 
sued, on their own behalf and on behalf of the child, to recover a host of 
damages stemming from the doctor’s negligence, including the extraordi-
nary expenses associated with the child’s special needs. Although most abor-
tions were illegal in New Jersey at that time, plaintiff alleged that she would 
have been able to secure a lawful abortion elsewhere if she had been cor-
rectly apprised of the risks. 
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Presaging what would become the consensus position, the New Jersey 
court held that the child, as a plaintiff in his own right, had no cognizable 
legal claim against the doctor. According to the court, the child’s so-called 
wrongful life claim could not be brought because it would require the court 
to compare the value of an impaired life against the value of no life at all (or, 
as the court put it, “the utter void of nonexistence”), a comparison the court 
was unwilling to make. 

When it came to the mother’s and father’s claim for wrongful birth, how-
ever, the court acknowledged the doctor’s breach of duty toward his patient 
but nevertheless ruled that a crucial element of the claim was lacking. 
According to the court, “[i]n the present case there is no contention that any-
thing the defendants could have done would have decreased the likelihood 
that the infant would be born with defects.” For this reason, it flatly declared 
that “[t]he conduct of defendants was not the cause of the infant plaintiff ’s 
condition.” 

Even after Roe was decided, several states continued to refuse to recog-
nize the claim and continued to dispute causation.52 An influential opinion 
turned out to be a dissenting opinion from Justice Sol Wachtler, who then 
sat on the Court of Appeals of New York, the state’s highest court.53 The case 
involved a child born with Down Syndrome to a woman over age thirty-
five who was never advised about the availability of amniocentesis. Justice 
Wachtler thought it clear that the doctor should escape liability, concluding 
that “the heart of the problem in these cases is that the physician cannot be 
said to have caused the defect.” He drew a sharp contrast between wrongful 
birth cases involving the failure of a physician to detect a birth defect dur-
ing a prenatal examination and other malpractice cases in which “the doctor 
has failed to make a timely diagnosis of a curable disease.” For Wachtler, the 
wrongful birth cases stood out as distinctive because “[t]he child’s handicap 
is an inexorable result of conception and birth.” In his estimation, holding 
the physician liable was tantamount to recognizing a “medical paternity suit,” 
in which the physician would be forced to take on the father’s traditional role 
of financially supporting the child.54 Justice Wachtler’s position on causation 
found favor in socially conservative states and was subsequently endorsed 
by the highest courts in Georgia, North Carolina, and Missouri, which all 
rejected the wrongful birth claim.55

By the 1980s, the tide began to turn as several courts began to recognize a 
right to sue for wrongful birth.56 In endorsing the claim, the Supreme Court 
of New Hampshire, for example, pointed to recent scientific developments, 
most notably amniocentesis, which had increased the ability of health-care 



Causation | 133

professionals to predict and detect the presence of fetal defects.57 The New 
Hampshire court also felt bound by Roe to use tort law to protect a woman’s 
right to terminate her pregnancy. For these courts, proof of causation was no 
longer considered an insuperable obstacle, even though they frequently set 
limits on the types of damages plaintiffs could recover in such cases.58 Instead, 
the courts had little trouble with cause-in-fact and simply applied the “but-
for” test in a straightforward fashion. They reasoned that if the mother had 
been properly counseled by her physician, she would have secured an abor-
tion and would not have incurred the emotional and financial expenses of 
raising an impaired child. 

Put in those terms, the causation issue seemed simple and made it appear 
surprising that there would be a split in the jurisdictions on this fundamental 
issue. By the 1990s, some courts were willing to trace the causal chain out 
even further. An appellate court in Maryland, for example, ruled that parents 
of a child born with spina bifida could recover for a physician’s failure to 
inform them of the existence of AFP testing, used to detect elevated levels of 
protein, arguing that the results of such test would have caused the physician 
to order further diagnostic tests, which ultimately would have led to the par-
ents’ decision to abort the child.59

It is telling that these sharply differing approaches to causation occurred in 
the wrongful birth cases, despite the fact that all courts embraced the “but-for” 
test and applied a counterfactual analytical framework. The critical difference 
between the two lines of cases, however, lies not in the choice of a legal stan-
dard but rather relates to how the causation issue was framed. The courts that 
allowed the wrongful birth claim did not ask whether the child’s disabilities 
could have been avoided if the physician acted correctly. Rather, they centered 
their analysis on the mother’s right to reproductive choice and informed con-
sent. For these courts, the injury stemmed from the denial of individual choice 
and self-determination, the constitutional right guaranteed by Roe. The courts 
receptive to claims of wrongful birth opened up the causation question to per-
mit plaintiffs to argue that their doctor’s negligence had led to serious injury, 
even if it did not produce the medical condition that affected the child. In con-
trast, the courts that continued to disallow the claim clung to a narrower, more 
traditional view of causation that required the plaintiff to show a link between 
the doctor’s action and the child’s illness or disease. 

It seems clear that changing social practices relating to abortion and 
reproductive choice affected how courts and litigators framed the causation 
inquiry. Once reproduction was seen as a mutable process—a process that 
could be halted by human choice—it was far easier to attribute the injury to 
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sources beyond the body of the woman herself and to place some respon-
sibility on the treating physician. Applying Robertson’s causation analysis, 
what was really at stake in these cases was a struggle to define the injury and 
thereby set the frame for the causation inquiry. The courts that allowed the 
claim saw the injury as a dignitary harm to the parents that deprived them of 
the opportunity to make a critical personal choice. 

In the wrongful birth cases, the shift in causation analysis in the 1980s 
was propelled by a shift in public policy relating to women’s rights, as the 
new politics of reproductive rights found its way into “neutral” causation 
analysis. Moreover, it is not surprising that the status of the wrongful birth 
claim never totally stabilized, given the volatility and ferocity of opinion sur-
rounding abortion in the larger culture. Significantly, as part of the wave of 
antichoice legislation in the 1990s, some states enacted statutes abolishing 
the wrongful birth claim, making protection against physician negligence 
depend on the particular jurisdiction.60

In retrospect, the pivotal issue in the wrongful birth cases seemed to boil 
down to whether the courts and legislatures would allow a new conception 
of reproduction to influence the shape of tort claims. The courts that permit-
ted wrongful birth claims regarded them as integral to more general protec-
tion against medical malpractice and as simply a species of informed-consent 
litigation. As one court explained, to deny a claim would create a “void in 
recovery for medical malpractice,” leaving pregnant patients with less protec-
tion against physician negligence than patients who had other medical con-
ditions.61 Under this view, recognition of the claim of wrongful birth “nor-
malized” pregnancy by treating it on a par with other medical conditions. 
The wrongful birth claims thus directly responded to feminist arguments 
of the day that reproduction and women’s reproductive health should not 
be excised from the duties of due care owed by physicians to their patients 
and that patient self-determination should not be diminished by the fact of a 
woman’s pregnancy.62

The shift in causal thinking evident in the wrongful birth cases also sug-
gests how cultural change can influence the counterfactual reasoning process 
that is so central to application of the “but-for” test. Seen through the lens of 
cognitive psychology, the wrongful birth cases reflect not simply a change in 
available medical technologies but also a shift in causal attribution. Put most 
simply, the early cases tended to locate responsibility for the child’s condition 
“internally,” placing blame on the mother and on natural forces. Later cases, 
however, were willing to extend responsibility to “external” forces, namely 
the physician and other health-care personnel who provided prenatal advice 
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and care. For the early courts, reproduction was conceptualized as a natural, 
normal, inexorable process leading to the birth of a child. Some judges, as 
exemplified in Justice Sol Wachtler’s opinion, seemed unable or unwilling to 
imagine a different result. In contrast, in the decade after Roe, courts began 
to regard reproduction as a mutable process, subject to human intervention. 
They were able to imagine events unfolding in a different way, perhaps lead-
ing to abortion, rather than birth.

In the judicial debate over cause-in-fact in this genre of cases, we can see 
the operation of each of the three cognitive biases discussed earlier—the 
fundamental attribution error, the bias toward normality, and the omission 
bias. The bias toward normality is perhaps most prominent. In the context 
of wrongful birth, the bias toward normality is likely to come into play when 
a judge finds it hard to imagine a result other than what actually occurred, 
largely because what occurred is considered to be normal. Since the normal-
ity bias works to make it difficult to even imagine a departure from what 
is customary, it becomes equally difficult to imagine that such a departure 
would have made a difference in the outcome. Thus, in the early cases reject-
ing the wrongful birth claim, judges seemed to regard the live birth of a child 
as the inevitable and normal result of the reproductive process, even if the 
child turned out to be impaired in some way.63 This “fact” about reproduc-
tion, with its inalterable nature, drove the courts to conclude that the doc-
tor’s role had no causal significance in producing the bad result. Despite 
plaintiffs’ allegations, the courts framed the “but-for” inquiry in a way that 
refused to regard abortion as a realistic alternative, precisely because such a 
course of action would not have produced a healthy child. Under this view, 
it was hard to envision a woman escaping her fate, given that some unfortu-
nate percentage of women invariably gave birth to impaired children. In this 
pre-Roe world view, giving birth to a defective child was something that just 
happened to some women in the normal course of events that could not be 
cured by a legal remedy. 

In the later wrongful birth cases, courts began to imagine counterfactual 
scenarios in which pregnant women exercised some control over the repro-
ductive process, including the choice to abort. Legalizing abortion through 
Roe gave force to the physician’s duty to give their patients complete informa-
tion about the risks of carrying a particular pregnancy to term. In a post-Roe
world, a new norm emerged in which physicians were expected to deploy the 
new medical technologies in service of their patients’ choice. In turn, these 
social practices made it possible for parties and judges to speculate about 
“what might have been,” had physicians acted differently by, for example, 
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administering an amniocentesis or providing other prenatal tests. In 1973, 
Roe divided up pregnancy into definable trimesters, rather than visualizing it 
as a continuous, inexorable process. Similarly, by the 1980s, pregnancy began 
to be viewed as a process involving steps and stages that required distinct 
actions and decisions. It was this transformation, we believe, that induced 
judges to reframe the causation inquiry and to find causation present in cases 
in which the plaintiff convinced the court that, “but-for” the defendant’s neg-
ligence, she would have exercised her right to terminate the pregnancy. 

It is also likely that the omission bias worked in tandem with the normal-
ity bias to influence causation judgments in wrongful birth cases. In the early 
cases, the courts seemed impressed by the fact that the physician did not take 
any active steps to increase the likelihood that the child would be born with 
defects.64 The courts were disinclined to judge the physician’s failure to act 
harshly, especially given that the bad result the plaintiff suffered was consid-
ered part of the normal process of reproduction. For these courts, the physi-
cian’s omissions were judged to be harmless because they did not interrupt 
the reproductive process in a way that directly injured the developing fetus. 

Insofar as they dismissed negligent failures to act on the part of physi-
cians, these early wrongful birth cases presented a curious logic that seems 
inconsistent with the approach taken in other types of malpractice cases. The 
courts were undoubtedly familiar with misdiagnosis cases brought against 
physicians for failing to detect problems that they did not create. Consider a 
medical malpractice case in which the plaintiff alleges that the doctor failed 
to read an X-ray correctly and thus failed to detect a bone anomaly that 
required prompt surgical treatment to correct. In such cases, the gravamen 
of plaintiff ’s claim is that the negligent omission by the physician caused the 
plaintiff ’s harm, even though the doctor’s action did nothing to create the 
bone anomaly. Indeed, the physician’s only breach of duty is the failure to 
read the X-ray correctly and thus to ensure the best outcome for the patient. 
Unlike other actors who have no special relationship to their victims, phy-
sicians cannot be heard to argue that they have no duty to act, precisely 
because of the special contractual and professional duties they take on with 
respect to their patients. 

Seen in this light, a doctor’s negligent failure to act can be just as harm-
ful and just as causally relevant as active negligence. What differentiates the 
wrongful birth cases from the X-ray case, however, is that not even the best 
treatment and advice can cure or ameliorate the child’s condition. In the 
wrongful birth case, the exercise of due care by the physician guarantees only 
that the plaintiff ’s choice will be informed and that she will be in the best 
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position to decide whether to have an abortion and thus avoid the subse-
quent costs of childbearing and childrearing. The courts that have endorsed 
the wrongful birth claim do their best to value and measure this choice, much 
in the same way that courts have struggled with setting damages in malprac-
tice and “loss-of-a-chance” cases involving treatment of cancer patients and 
other patients with terminal illnesses. 

Finally, the wrongful birth cases present a good opportunity to reflect on 
how notions of gender interact with the fundamental attribution error to 
affect causal judgments. In retrospect, the greatest shift that took place in 
the wrongful birth cases was a shift in focus: the early cases focused almost 
exclusively on internal conditions, whereas the later cases also assessed the 
influence of external conditions. In its simplest form, the causal issue pre-
sented in the wrongful birth cases is whether the harm flows from something 
inside the body of the mother, such as a disease or an abnormality in the 
fetus, or from external forces, such as the failure of the physician to treat the 
pregnant woman properly during the initial stages of her pregnancy. 

The fundamental attribution error comes into play when the person mak-
ing the causal judgment fixes on dispositional factors, such as the presence of 
rubella in the pregnant woman or the age of the pregnant woman at the time 
she gave birth to a baby with Down syndrome, as the full explanation for 
the adverse outcome. This tendency to fix on dispositional factors leads to a 
disinclination to see and assess the causal significance of situational factors, 
such as the doctor’s inadequate prenatal testing and advice. Like lay persons, 
judges often seek out simple, one-cause explanations for complex events. 
Rather than viewing a wrongful birth claim as inevitably involving multiple 
causes, the early courts seemed to ignore the situational factors and focused 
exclusively on the traits and condition of the pregnant woman and her fetus. 

This tendency to fix responsibility solely on the pregnant woman fits with 
traditional notions of gender and reproduction. Prior to the legal and cul-
tural changes put into place on the heels of the feminist movement in the 
1970s, the idea that “biology is woman’s destiny” signified a commonly held 
view that women had a unique role as childbearers and bore primary respon-
sibility for reproduction and the rearing of children.65 It is thus not surprising 
that, when something went wrong in connection with childbirth, judges and 
other decision makers would fix on the dispositional traits and condition of 
the pregnant woman as the prime causal agent, in line with stereotypes of 
women as naturally responsible for their children. 

Equally as important is the fact that wrongful birth litigation took place in 
a highly gendered setting. When the cases were first brought in the 1970s and 
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1980s, they pitted pregnant women, as the primary plaintiffs, against medical 
professionals, who were overwhelming male. Because the courts were also 
heavily male-dominated at that time, the judge was also likely to be male. 
In assessing causation, it is quite possible that a judge would think of the 
plaintiff and her predicament as foreign to his personal experience and 
would more readily empathize with the defendant physician, a professional 
whose judgment and action were being subjected to close scrutiny. With-
out being conscious of gender bias, if a judge regarded the female plaintiff 
in the case as the “other,” the fundamental attribution error might come 
into play to point to the dispositional traits of the “outsider” as the likely 
cause of the bad outcome and away from the situational encounter with the 
physician.

In particular, Justice Wachtler’s opinion sharply disputing causation in 
an amniocentesis/Down Syndrome case seems tinged with gender. As men-
tioned earlier, Wachtler analogized the plaintiff ’s claim to a “medical pater-
nity suit” as part of his argument that it would be unjust to hold the doctor 
responsible for this failure to order the test, even though that failure con-
stituted negligence by prevailing professional standards. At first blush, the 
analogy seems odd because, unlike paternity suits, wrongful birth claims 
have nothing to do with determining the identity of the biological father of 
the child. However, from a distinctively male point of view, the two types of 
suits might appear to have one thing in common: in each, a woman attempts 
to force a man to take on financial responsibility for her child, against the 
man’s protests. By choosing this strained analogy, Wachtler signaled his con-
cern for such a shifting of responsibility for children onto men and rhetori-
cally aligned himself with the interests of men who resist claims by pregnant 
women. From the plaintiff ’s perspective, the analogy could readily be seen 
as insulting and as activating damaging stereotypes of women as dependent 
and irresponsible. Wachtler’s rhetoric thus subtly reinforced his causal judg-
ment, allowing gender to shade into his opinion, without expressly mention-
ing gender roles or gender politics. 

Lead Paint Cases

Compared to the wrongful birth cases, it is harder to isolate the cultural 
aspects of causal judgments made by courts in cases brought by children 
exposed to lead paint. In this new genre of cases, considerations of race and 
gender are hidden in low-profile pretrial procedural rulings and bound up in 
scientific questions relating to the origins of complex cognitive impairments, 
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such as learning disabilities, lowered IQs, attention-deficit hyperactivity dis-
order (ADHD), and mental retardation. Specifically, race and gender enter 
into the equation when courts exercise their discretion about the proper 
scope of discovery and are called upon to judge the plausibility of counter-
factual scenarios posed by lead paint litigants. 

At bottom, the lead paint cases present a battle over legal responsibility 
in a “multiple-cause” context. Most of the cases have involved a parent or 
guardian who sues a landlord on behalf of a child, alleging that the child 
suffered cognitive injuries as a result of the landlord’s negligence in failing to 
eliminate or abate hazards from lead paint in their dwellings.66 The plaintiff ’s 
case rests on proving that a source of the child’s injury was external, that 
is, caused at least in part by exposure to the lead paint, rather than stem-
ming exclusively from internal sources, such as the child’s heredity or family 
environment. 

Today, the most common source of high-dose lead exposure in young 
children comes from lead-based paint and lead-contaminated house dust 
and soil.67 Although lead paint was banned for residential use in the 1970s, 
hazardous conditions can still be found in old, poorly maintained, apart-
ments and houses, usually in urban dwellings built before 1950, where there 
is peeling, flaking, and chipping paint.68 This deteriorating housing is occu-
pied predominantly by racial minorities who have low incomes.69 In such 
residences, children are at higher risk for lead exposure than adults, simply 
because children more often put their fingers in their mouths and because 
they absorb lead more readily than do adults. Additionally, exposure to lead 
can be long-lasting: once a child’s lead level is elevated, it may take years 
before the level can be lowered.

Exposure to lead paint has a strong racial correlation in that elevated 
blood lead levels are more commonly found among African American and 
Hispanic children than among white children. According to survey data 
published in 2003, fully 76 percent of children with elevated blood levels are 
either African American or Hispanic.70 African African children are espe-
cially likely to be exposed: the same survey found that a striking 60 percent 
of children with elevated blood lead levels were African American. Even 
within low-income populations, studies have indicated that blood lead levels 
of African American children are significantly higher than those of similarly 
situated white children. One survey, for example, indicated that in urban 
households with income levels between $6,000 and $14,999, approximately 
54 percent of black children but only 23 percent of white children had blood 
lead levels above 15 micrograms per deciliter.71 The survey’s documentation 
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of concentration of lead exposure in minority children—and African Ameri-
can children in particular—has been widely confirmed.72 Given the exposure 
to lead paint in properties occupied by racial minorities and the consequent 
higher rates of elevated blood lead levels in children who are African Ameri-
can or Hispanic, it is not surprising that a large proportion of lawsuits for 
lead paint poisoning have been brought on behalf of minority children.73

Plaintiffs in lead paint litigation have had little trouble proving general 
causation, which requires proof that the substance in question (i.e., lead) 
is capable of causing the disease from which the plaintiff suffers.74 It is sig-
nificant that lead is the “most extensively studied environmental neurotox-
icant.”75 It is now well established that exposure to lead causes permanent 
harm to the central nervous systems of children and that, in high enough 
doses, lead can lead to severe brain injury or even death. Most important for 
lead litigation, dozens of epidemiological studies have shown that exposure 
to lead can result in a lowering of IQ in exposed children.76 In this respect, 
expert testimony about the numerous harms of lead is on a surer footing 
than expert testimony in other toxic-tort cases in which the scientific evi-
dence is more recent and less certain.

In a 2005 report, the Centers for Disease Control cautioned that there is 
no safe threshold level of exposure to lead.77 Since 1991, however, the CDC 
has set the “level of concern” at 10 micrograms per deciliter of blood when 
assessing blood lead levels in children.78 Scientific studies of the effects of lead 
on children at these relatively low levels, and even at lower levels, conclude 
that exposure to lead is linked to lowered IQs, to poor performance on tests 
of attention, and to ADHD. Additionally, lead-poisoned children are more 
likely to have learning disabilities and to make slow progress in school than 
other children. As with many other toxic-related injuries, however, the exact 
biological mechanism through which lead causes harm is not yet known. 

In addition to proving general causation, plaintiffs in lead paint cases have 
likewise generally had little difficulty proving that they have been exposed 
to lead from a source under control of the defendant landlord. As proof of 
such exposure, plaintiffs typically point to medical records of lead levels in 
the child plaintiff ’s blood and to inspection reports of lead paint in the child’s 
dwelling. To date, there has been little dispute that the source of the elevated 
lead levels in plaintiff ’s blood was the apartment or other dwelling owned by 
the defendant, except in cases in which plaintiffs resided in more than one 
dwelling containing a lead paint hazard.

In virtually all the cases, moreover, plaintiffs have been prepared to offer 
expert testimony to demonstrate specific injury or harm to the plaintiff 
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child.79 This showing is typically made through expert review of the child’s 
medical and educational records, examination of the child, and the conduct-
ing of a battery of tests. In one case, for example, plaintiff presented testimony 
from a pediatrician and a neuropsychologist who diagnosed the child as suf-
fering from ADHD, oppositional defiant disorder, a reading disorder, and 
other cognitive disorders, all described as “permanent conditions.”80 In com-
bination with testimony from the school psychologist and plaintiff ’s mother, 
the experts painted a grim portrait of plaintiff ’s prospects as being severely 
hampered by “lifelong difficulties” that made her a “social pariah” at school 
and significantly depressed her future capacity to earn a living. 

The precise issue on which the heated debate in the lead paint cases has 
centered is specific causation, namely tying the individual plaintiff ’s injury to 
exposure to the toxic substance. This aspect of proof essentially requires plain-
tiff to link the lead exposure to his or her individual cognitive deficits—in the 
“but-for” sense of factual causation—by arguing that, absent such exposure, 
the injuries would not have occurred or would not have been as severe. It is 
important to note here that, in line with the limited role for factual causation 
and the “eggshell plaintiff ” rule, a plaintiff in such a case need not prove that 
lead exposure was the sole cause of the injuries. It should be enough for the 
plaintiff to prove that lead was one of multiple causes of the injuries or that 
the exposure to lead aggravated or precipitated those injuries. 

The principal defense strategy in lead paint litigation has been to attempt 
to negate specific causation by offering an alternative theory of plaintiff ’s 
injury, namely that plaintiff ’s disability was caused by genetic factors or by 
the plaintiff ’s family environment. As one litigator wrote in 2006, “[t]ypi-
cally, defense attorneys will argue that a lead exposed child’s deficits and 
behavioral problems are due to environmental or inherited physiological or 
psychological factors.”81 In its simplest form, the typical defense argument is 
that plaintiffs’ cognitive deficits were “passed on” to them by their parents or 
were a result of harmful parenting practices, most often fixing on the behav-
ior of the child’s mother during pregnancy and thereafter. In essence, this 
alternative causation argument attempts to show that, in the specific case, the 
child’s exposure to lead was harmless, despite the general tendency of lead 
poisoning to cause the type of harm suffered by the child. The basic claim is 
that the child would have experienced the same cognitive deficits even absent 
the exposure to lead.

In crafting their alternative causation arguments, defendants have ben-
efited from the fact that, in contrast to injuries caused by toxic substances 
such as asbestos, exposure to lead does not produce a “signature” injury that 
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indisputably links the harm exclusively to exposure to the toxin. Instead, the 
cognitive injuries of which plaintiffs complain in lead paint cases can be pro-
duced by a number of other sources, in addition to toxic exposure. Thus, in 
a 2004 article in the Defense Counsel Journal, an author explained why, in his 
view, lead paint litigation has not been a “gold mine” for plaintiffs, compa-
rable to tobacco or asbestos litigation.82 The author observed that

[I]n most childhood lead poisoning cases, the claimed injuries are most 
often cognitive or behavioral in nature—diminished intellectual capac-
ity, poor school performance, attentional disorders, even juvenile delin-
quency . . . [these conditions] also have a myriad of other potential causes, 
including maternal and paternal intelligence, low birth weight, prenatal 
alcohol and drug exposure, poor nutrition, inadequate or inferior schools, 
single-parent families, lower socio-economic status and many other vari-
ables. Childhood lead poisoning is today most prevalent in urban, low-
income areas where many of these variables come into play. Separating the 
effects of lead exposure on a child’s intellectual and cognitive status from 
the effects of these other variables is a hugely difficult, if not impossible 
task for most childhood lead poisoning plaintiffs.83

As the article suggests, counsel for landlords in lead paint litigation have 
taken advantage of the lack of a signature injury to seize upon the cultural 
and racial context in which childhood lead poisoning occurs as a way to shift 
attention away from the external hazard present in the dwelling and to scru-
tinize the child’s background and family situation. Although the author does 
not specifically mention the race or ethnic membership of the prototypical 
plaintiff in lead paint litigation, his use of the code words “urban, low-income 
area” easily conjure up an image of an inner-city inhabitant who is a mem-
ber of a racial or ethnic minority group. Additionally, the author’s recitation 
of the myriad social problems cognitively associated with the brand of racial-
ized poverty commonly found in the United States—namely drug and alcohol 
addiction, single-parent households, inferior schools—reinforces the idea that 
the problem of lead paint poisoning is inseparable from the problems facing 
low-income minorities generally and suggests that it is unfair to attribute cog-
nitive deficits to exposure to lead. In an unsubtle way, this shift in emphasis 
highlights the racial and socioeconomic component of childhood lead expo-
sure cases in a way that overshadows the causal effects of exposure to lead. 

As discussed earlier, the victims of lead poisoning are disproportionately 
minority children from lower-income families. Their exposure to lead stems 
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from the fact that such children are more likely to live in deteriorating dwell-
ings where lead hazards have not been abated. The gender effect comes into 
play in childhood lead-poisoning cases through the demographic fact that 
most cases of exposure occur in households headed by women. In this area, 
the focus in the scientific research and in the cases tends to be on the role 
of mothers, rather than fathers, whether in assessing the child’s heredity or 
family upbringing. As one neuropsychologist explained:

[M]ost of the discussion has focused upon mothers. . . . First, mothers are 
typically more available than fathers to participate in long term research 
projects. Second, in lead paint litigation the majority of children come 
from single parent homes headed by the mother and information regard-
ing the father is unavailable. Third, even in homes in which both parents 
are present and share responsibilities for child rearing, the mother typi-
cally controls the environment.84

Some of the arguments presented by defendants have quite explicitly 
traded on popular conceptions of personal responsibility that tend to blame 
genetics and poor mothering for the behavioral and psychological problems 
of children, especially poor, minority children. For example, in a 2006 oral 
argument before a New York trial judge, the lawyer for the plaintiff resisted 
discovery of a mother’s educational records dating from the 1970s, contend-
ing that they did not have the tendency to prove that her child’s ADHD was 
genetic in origin.85 Especially because ADHD was not a documented diag-
nosis until the 1980s, plaintiff argued that, even if the mother’s educational 
records showed that she had performed poorly in school, it would not tend 
to prove the origin of child’s ADHD but would only generate additional ques-
tions as to why the mother had done poorly in school. Plaintiff expressed 
concern that the defendant would attempt to use the records to “prejudice 
a jury” by saying that “we all know the apple doesn’t fall far from the tree,” 
hoping to convince the jury that “if this kid is doing poorly in school, that’s 
not a result of lead, it’s because he’s the son of the mother.” The defense coun-
sel responded that, aside from the question of whether the child’s condition 
was genetically based, the mother’s educational records should be discover-
able, claiming that “the fact that mom was doing poorly in school is, in and 
of itself relevant, in diagnosing the child . . . if mom’s doing poorly in school, 
it sort of reflects on the home environment and whether or not the child at 
issue in this case is at home listening to Shakespeare being read to him or 
her, or in front of a video game eight hours out of the day.” 
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What is most striking about the argument in this case is how defense 
counsel used both genetics and home environment to suggest that, under 
the circumstances, the child’s impairments were normal, that they were sim-
ply a part of the child’s ordinary lot in life. The rhetorical contrast between 
the (presumably middle- or upper-class) child who spends time listening to 
Shakespeare and the (presumably lower-class) child who spends eight hours 
a day playing video games works well to activate stereotypes of poor children 
as slow and lacking in intellectual curiosity, even absent exposure to lead 
paint. This portrait of the low-income child suggests that it is poverty—and 
neglectful parenting supposedly associated with poverty—that should be the 
key variable of interest, deflecting attention from the contribution of expo-
sure to lead. 

In the past decade, these variables of race, poverty, and gender have sur-
faced primarily in the pretrial legal skirmishes in lead paint litigation. For the 
most part, courts have not yet ruled on ultimate questions of causation, nor 
have they decided whether defendants’ attempts to avoid liability by pointing 
to genetics and family environment as causal factors should succeed. Instead, 
the controversy has involved the scope of discovery and has engaged causal 
issues only preliminarily and indirectly. Specifically, in an effort to delve 
into family history, counsel representing landlords in lead paint litigation 
have sought to require production of medical, educational, and other per-
sonal records of the child’s mother and sometimes siblings and half-siblings. 
Additionally, in many cases, defendants have gone beyond seeking existing 
records and have sought an order requiring the child’s mother to submit to 
IQ and other psychological testing.86

In these cases, the defense strategy has been to open up the causation 
inquiry to investigate the psychological and medical condition of family 
members in an effort to establish a possible alternative causation theory for 
plaintiff ’s cognitive injuries. In support of their requests, defendants have 
typically stressed that the legal standard for granting discovery requests is 
quite lenient: material is discoverable if it has a tendency to prove or disprove 
a matter that is properly at issue in the case. In the context of lead paint liti-
gation, defendants assert that material relating to family members is discov-
erable because it will aid in the resolution of the issue of causation. 

In resisting defendants’ discovery requests, plaintiffs have maintained that 
requests for discovery of personal records of individuals other than the par-
ties to the litigation are on an entirely different footing than requests to the 
parties themselves and that, in particular, intrusive psychological testing of 
nonparties should be ordered only in extraordinary cases. They have argued 
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that, in contrast to the child plaintiff, the mothers in lead paint cases have not 
put their mental states in issue and should not be subject to burdensome and 
potentially embarrassing discovery relating to their health, intelligence, and 
personal habits. At this early stage in the litigation, the strategy of plaintiffs 
has been to limit discovery to ascertainable facts relating to the child’s own 
condition and his or her exposure to lead. They maintain that defendants are 
able to mount an adequate defense by gaining access to all the medical, edu-
cational, and other records pertaining specifically to the lead-exposed child 
and by having the defendant’s own experts administer whatever psychologi-
cal and other tests they wish to the child. 

The discovery requests have required trial courts to evaluate compet-
ing concerns. They must analyze the potential relevance of the requested 
records and sought-after IQ test results in light of the hardship caused to 
family members and administrative concerns that overbroad discovery will 
lead to delay and confusion. In addition to raising issues of medical privilege, 
confidentiality of educational and other personal records of nonparties, and 
the rights of individuals to be free from compelled psychological testing, the 
discovery requests force litigants to address the difficult question of the etiol-
ogy of cognitive disorders. In essence, plaintiffs contend that data on fam-
ily members is of no relevance or of such marginal relevance that discovery 
requests to nonparties should generally be denied.

To date, the decisions on the permissible scope of discovery have been 
split, with variations both from state to state and even within states. The 
most prominent decision, Andon v. 302-304 Mott Street Associates, was issued 
in 2000 by the New York Court of Appeals, a state with a high number of 
lead paint cases.87 Andon dealt exclusively with whether a mother could be 
compelled to submit to an IQ examination conducted by defendant’s expert. 
In that case, Prudencia Andon, a Mexican American woman, resisted a trial 
court’s order requiring her to submit to an IQ examination in connection 
with a suit for damages she brought on behalf of her son. The defendant 
claimed that the IQ test was needed to determine whether her son’s alleged 
cognitive disabilities were genetic. In support of its motion, defendant relied 
on an affidavit from a pediatrician who cited “unidentified studies” for the 
proposition that maternal IQ was “extremely relevant” in assessing a child’s 
potential cognitive development. The high court affirmed the lower appellate 
court’s decision not to order the test, relying heavily on that court’s broad 
discretion in ruling on discovery matters. The court below had determined 
that allowing the request would “hardly aid in the resolution of the question 
of causality” and that it would “dramatically broaden the scope of the litiga-
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tion,” turning the factfinding process into a “series of mini-trials regarding 
at a minimum, the factors contributing to the mother’s IQ and possibly, that 
of other family members.”88 It cited the point made by one of us in a prior 
article that “[t]here is no logical end to the litigation inquiry once individual 
boundaries have been crossed.”89

Significantly, however, even though the court ruled for the plaintiff, Andon
emphasized that it was not creating a blanket rule prohibiting discovery and 
that lower courts should evaluate each discovery request on a case-by-case 
basis. This has meant that in New York there is still much variation in the 
rulings. Recent cases have both denied and allowed discovery requests, with 
no discernible difference in the facts of the cases. Additionally, one New York 
judge exercised his discretion by allowing the discovery of the academic 
records of the plaintiff ’s two nonparty siblings but denying requests to sub-
ject the parents to IQ testing.90

Outside New York, there is no clear trend. More courts have denied 
requests than have approved them. But the only other high court to rule 
on the issue—the Iowa Supreme Court—held that educational records of 
siblings of an African American child were admissible and affirmed a trial 
court’s ruling of no liability for the defendant landlord.91 As the issue per-
colates through the lower courts, however, the social significance of the dis-
covery rulings is beginning to be appreciated. For example, one influential 
District of Columbia judge, who had issued the most comprehensive opin-
ion in 1994 allowing IQ testing of a mother, subsequently changed his mind 
and began consistently to rule against ordering IQ examinations of nonparty 
family members in 2000, citing Jennifer Wriggins’s scholarship discussing 
the race and gender impacts of this practice.92

One major reason that the cases have not yet produced a uniform posi-
tion is that the science relating to the etiology of cognitive disorders is both 
difficult to understand and contested. It is well established that exposure to 
lead is linked to cognitive disorders. It is also clear that cognitive disorders 
are often produced by sources other than lead. Unfortunately, there is no 
foolproof scientific test to determine the source of a disorder in an individual 
case. Except for rare instances in which a child suffers an exceptionally seri-
ous, near-fatal exposure to lead, there will necessarily be some uncertainty as 
to specific causation, leaving room for a defendant to argue that the exposure 
did not produce the child’s injury.

As in many other kinds of toxic tort cases, courts are called to determine 
whether the existing science relating to the disorder plausibly supports a 
party’s causation or alternative-causation theory. It is important to note that 
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most of the epidemiological studies on the harmful effects of lead exposure 
relied on by plaintiffs have controlled for a variety of factors (known as “con-
founding” variables) that might plausibly account for the incidence of the 
disease. A confounding variable is “an extraneous factor that independently 
associates with a higher or lower disease rate, but which is differentially pres-
ent in the exposed [group].”93 Thus, many of the lead studies of effects of 
relatively low levels of lead exposure on children have taken into account 
such variables as parents’ educational level, family socioeconomic status, and 
mothers’ IQ. Despite these controls, however, the studies continue to find 
harmful effects from lead. The repeated and consistent nature of the epide-
miological studies strengthens the case for plaintiffs and makes it plausible 
that an exposed child’s condition, at least in part, was traceable to lead, even 
in cases of children from poor families whose mothers have relatively low 
IQs. One court, for example, in denying defendant’s requests for family med-
ical and educational records, justified its ruling by noting that “[s]tudies of 
lead poisoning in children support that lead causes the same pro rata perma-
nent cognitive damages in children regardless of the IQ and socioeconomic 
levels of the parents.”94

In contrast, the science on which the defendants have relied to support 
their alternative-causation arguments based on heredity and family envi-
ronment is speculative and seems largely designed to raise doubts about the 
validity of the studies relied upon by the plaintiff, without discrediting them 
directly. Defendants typically cite scientific evidence that finds that socioeco-
nomic status is related to measures of intelligence—whether through nutri-
tion, parental stimulation, or resources available in the home—and studies 
of identical twins raised by different families to argue that conditions such 
as ADHD have a genetic component.95 In litigation, defendants’ experts have 
emphasized that the scientific studies have not “definitively” shown a causal 
relationship between lead and cognitive disorders at lower blood-lead lev-
els, exploiting lingering doubts that socioeconomic factors may play a more 
significant role than is currently believed. The basic strategy is to present 
expert testimony to minimize the role of lead as a causative agent in cogni-
tive disorders and lowered IQ.96 In one case, for example, to support its rul-
ing ordering the production of a mother’s educational records, a judge noted 
the defendant’s expert opinion that “lead poisoning is at the bottom of the 
list of factors affecting causation for a plaintiff ’s deficits.”97 Perhaps because 
of the pretrial context in which these controversies have emerged, however, 
the cases lack detailed discussion about the crucial issue of precisely how and 
why these studies would serve to undercut plaintiff ’s epidemiological evi-
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dence that already controls for many of the variables that defendants cite as 
potentially causative agents.

Some of the confusion in the case law may stem from a failure to specify 
the precise causal burden plaintiff shoulders in lead paint litigation. Language 
in some cases suggests that plaintiff must show that lead is the sole cause 
of the child’s injuries in order to prevail. In one Virginia case, for example, 
the court required plaintiff ’s mother to submit to an examination to assist 
defendant’s expert in “determining whether any deficits the plaintiff may 
have are solely the result of lead poisoning or whether other factors, such as 
his mother’s intelligence and education, are contributing factors.”98 Similarly, 
in the 2004 article in the Defense Counsel Journal, quoted earlier, the author 
assumed that plaintiff had the burden of “separating the effects of lead expo-
sure on a child’s intellectual and cognitive status from other variables,” a task 
he described as “hugely difficult.”99 The courts and the litigants do not always 
approach the case as a “multiple-cause” situation in which defendant might 
be held responsible, even if other contributing causes are also found to be 
present. Rather, the debate in discovery often follows an “either-or” struc-
ture, implying that proof of the existence of other plausible causative agents 
automatically disproves plaintiff ’s case on causation.

Indeed, the interplay among potential multiple causative agents is itself 
a complex subject and subject to debate. In an article on genetic testing in 
toxic injury litigation, Professor Susan Poulter explains that even in cases 
of diseases with genetic components, exposure to toxic agents may nev-
ertheless contribute to the harm.100 The reason for this is that the genetic 
component may operate in one of two ways: it may predispose the plaintiff 
to injury, regardless of toxic exposure, or it may operate to “facilitate toxic 
injury by making an affected cell more or less susceptible to toxic insult.” 
Tellingly, only in the first scenario, as Poulter explains, will arguments 
about alternative cause have any validity. In the second “susceptibility-to-
toxic-insult” situation, the toxic substance continues to play a causal role 
in the injury. 

Using the example of lead paint litigation, Poulter asserts that arguments 
predicated on an alternative-causation theory are problematic because they 
overlook the possibility that a genetic predisposition may actually operate 
in conjunction with exposure to lead, rather than instead of it, to produce 
cognitive disorders. Without a scientific basis for determining which of the 
two models is appropriate, Poulter concludes that there is no sound basis for 
treating genetic and toxic causes as mutually exclusive and thereby tacitly 
endorsing an alternative cause model, especially given that “current knowl-



Causation | 149

edge about how genetic variations predispose individuals to disease suggests 
that most commonly both genetics and toxic insult combine to produce 
disease.”101

Given the difficulties with mounting an alternative cause defense, it is tell-
ing that defendants have nonetheless had some success in convincing courts 
to order production of sensitive records of nonparties and to compel moth-
ers to submit to IQ testing. The defense strategy of attempting to extend dis-
covery to nonparties and to prove the cause of plaintiff ’s injury by investi-
gating medical histories of family members marks a radical departure from 
ordinary cases.102 Traditionally, the procedural rules governing tort litigation 
have respected the boundary between plaintiffs and other persons, reflect-
ing the tort system’s focus on the individual. The common law’s strong tradi-
tion of protecting the inviolability of the body has meant that only parties 
who have waived their objections to such intrusions by filing suit and putting 
their mental states in controversy must submit to medical examinations by 
defense experts. 

To compel a mother who is not claiming injury on her own behalf to 
submit to IQ testing is not just an inconvenience. The information obtained 
through an IQ test involves access to one’s mind and information about one-
self that can profoundly affect a person’s self-image and public image. Under-
standably, many persons have a strong interest in not knowing their IQ and 
in keeping it private, particularly if they fear that disclosure of test results to 
third parties, such as employers or government officials, might have adverse 
consequences. Moreover, given that test results can fluctuate depending on 
the conditions under which the test is given, mothers tested under the pres-
sure of litigation have a justifiable concern that their test scores might be 
inaccurate. The practical impact of such wide-ranging discovery is to raise 
the cost of litigation for the plaintiff, both financially and emotionally. Attor-
neys representing plaintiffs on a contingency-fee basis may be more reluc-
tant to pursue litigation with high discovery costs. A mother may well be 
deterred from filing suit if she is advised by her lawyer that the medical and 
educational records of her other children will be scrutinized by strangers 
and that her own intelligence will be measured by a test administered by the 
defendant.

In analyzing the costs and benefits of such discovery, some courts have 
overestimated the potential relevance of the information that might be 
gleaned from family members. The courts that have ordered IQ testing of 
mothers and required that confidential records of siblings be produced 
have tacitly raised the threshold needed to prove cause-in-fact, proceed-
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ing as if plaintiff had to dispel all scientific uncertainty as to the origin of 
the child’s condition to prevail, despite the fact that the science of toxins is 
continually evolving and rarely yields definitive answers. More important, 
courts that endorse wide-reaching discovery seem not to display that “right-
ful impatien[ce]”103 with defense arguments of lack of causation that courts 
traditionally have shown in cases when defendant’s wrongful conduct is 
known to produce the very type of harm that plaintiff alleges. An interest-
ing question then becomes why there might be more skepticism about plain-
tiff ’s causal assertions in lead paint cases than in the classic case of the stout 
woman who falls down an unlighted stairway.

We contend that part of the explanation lies in the social identities of 
plaintiffs and their families in lead paint litigation. The backdrop of race, 
poverty, and gender helps to explain the willingness of defense lawyers to 
raise counterfactual causal arguments based on heredity and upbringing in 
plaintiffs’ families and some courts’ willingness to accept them. When defen-
dants assert that genetics, not lead exposure, is responsible for a child’s cog-
nitive deficits, they present arguments that resonate with a historical use of 
“science” to establish that racial minorities—and particularly African Amer-
icans—are intellectually inferior and that intelligence is genetically inherited. 
Arguments based on the inherent inferiority of African Americans have been 
a cornerstone of the ideology of white supremacy in the United States and 
were deployed in the early 20th century, in combination with the eugenics 
movement, to support a number of now-discredited laws, including antimis-
cegenation legislation and laws providing for mandatory sterilization. 

In the contemporary era, there is still a widespread popular belief that IQ 
is inherited, as evidenced by the popularity of the 1994 book The Bell Curve,
which revived the debate about race and intelligence.104 The authors of The 
Bell Curve claimed that intelligence was 40 to 80 percent “heritable,” suggest-
ing to many that it was possible to quantify the degree to which an individ-
ual’s intellectual capacity was genetically based. What gets lost in the popu-
lar reception of such claims of “heritability,” however, is that they invariably 
describe observations about a population of people and cannot be used to 
predict the intelligence level of any given individual. Despite warnings by 
the authors of the Bell Curve that “it makes no more sense to talk about the 
heritability of an individual’s IQ than it does to talk about his birthrate,” dis-
closure of a parent’s IQ still often leads to the belief that the child’s IQ will 
necessarily be similar.105 In the racialized context of lead paint cases, requests 
for documents relating to the mothers’ and siblings’ IQs recapitulate these 
deterministic arguments about the passing down of intelligence and lay the 
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groundwork for a defense that trades on commonly held but unscientific 
notions about the origins of systemic problems in the minority community.

Additionally, the narrative evoked by defendants’ alternative causation 
arguments echoes familiar stereotypes about poor, unmarried, black moth-
ers and gains credence by drawing upon these popular notions of responsi-
bility and blame. Particularly in the policy debates about welfare, a prototype 
of the “welfare mother” has emerged; in the public’s imagination, she is often 
an unmarried black mother who is dependent on the state, has several chil-
dren, and has never held a job.106 This racialized image defines dependency 
and deviance in our culture and is often linked to what is called a “culture of 
poverty” through which welfare mothers transmit bad values to their chil-
dren and reproduce dependency in the next generation.107 

Scholars such as Dorothy Roberts assert that this pathological model asso-
ciated with poor minority mothers contributes to the belief that such moth-
ers have nothing positive to offer to their children and are more likely to be 
a source of injury, thereby deflecting responsibility for poverty-linked harms 
away from structural features of the U.S. economy.108 The negative prototype 
of the welfare mother has justified programs that invade the privacy of such 
women to a far greater degree than that of their middle-class counterparts. 
Welfare mothers have been required by the state to reveal their sex lives as 
part of paternity proceedings designed to seek reimbursement to the state 
for welfare expenditures by extracting child support from biological fathers, 
and they have been subjected to supervision and regular visits by bureaucrats 
and social workers. The surveillance of welfare mothers and their families is 
so prominent a feature of such programs that these families are sometimes 
referred to as “public families,” making it seem appropriate for the state to 
intervene in family matters.109 Against this backdrop, the compelled testing 
of a mother’s IQ in a tort suit resembles the kinds of intrusion on privacy 
imposed in other encounters with the state and the legal system.

Despite studies that show that the prototype of the welfare mother is 
inaccurate—that the typical mother receiving welfare payments is not Afri-
can American, has fewer than three children, and frequently engages in paid 
employment110—the negative prototype has proved especially resilient. Thus, 
as they make their arguments about causation, lead paint plaintiffs must con-
front and counter a background expectation that traces the cognitive deficits 
of child plaintiffs to the inadequacies of their mothers and tolerates a high 
degree of governmental intrusion. 

Finally, in the debate over alternative causation in lead paint cases, cogni-
tive biases likely operate to magnify racial and gender impacts. Given the 
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general preference for simple, one-cause explanations over multiple-cause 
theories, it is not surprising that some courts and litigants have displayed 
a tendency to slip into either/or thinking in lead paint cases and to proceed 
as if genetics (or genetics and upbringing) and exposure to lead paint were 
mutually exclusive causes of injury. At this point, the legal implications of the 
eggshell plaintiff rule—which imposes liability when external forces affect a 
preexisting vulnerability—are easily forgotten.

The cultural context of lead paint cases is also ripe for operation of the 
fundamental attribution error. The lead paint cases require the factfinder to 
sift through complex medical evidence to decide whether to place respon-
sibility externally—on a landlord’s failure to abate a lead paint hazard—or 
internally—on the victim’s own psychological makeup, as uncovered through 
an investigation of family traits and histories. Recall that the fundamental 
attribution error comes into play when a decision maker is more likely to be 
satisfied with a dispositional, internal explanation for a harm that occurs to 
an “outsider” than if the harm had befallen himself or a member of his social 
group. In the racialized context of lead paint litigation, a “dispositional” 
explanation for cognitive disorders, and in particular for low IQs of exposed 
children, is readily activated by stereotypes about poor minority families 
headed by women. Especially when a trial judge is called upon to determine 
whether a defendant’s alternative causation theory is plausible enough to 
warrant further discovery, the attributional bias toward internal explanations 
might well tip the balance.

Perhaps even more striking, the normality bias can operate in lead paint 
cases to dispose a factfinder toward genetic and socioeconomic explanations 
for the plaintiffs’ harms, despite strong scientific evidence linking cogni-
tive injuries to lead paint exposure. As discussed earlier, the normality bias 
makes it harder for people to imagine a different result when the outcome 
is regarded as normal than when it is deemed unusual or extraordinary. 
That a poor minority child from a “bad” neighborhood would experience 
problems in school and behavioral and learning disorders is regarded as a 
normal, if regrettable, state of affairs. Despite the fact that exposure to lead 
is entirely preventable, judges and jurors may find it difficult to believe that 
such a child’s difficulties were not inevitable and to imagine events turning 
out differently. Professor Wang notes that “[e]ven the same, equally appall-
ing forms of victimization can elicit different degrees of concern depending 
on race and class.”111 To explain the disparate media coverage given to miss-
ing white children, as compared to missing African American children, for 
example, Wang observes that more attention is paid to the case of a white 
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child from an affluent family, such as Elizabeth Smart, largely because that 
case is regarded as unusual. In contrast, the public is conditioned to expect 
that bad things will happen in black neighborhoods and therefore tends to 
approach the suffering of black families as “normal and unremarkable.” Simi-
larly, the cognitive injuries and loss of potential alleged by plaintiffs in lead 
paint cases can more readily be seen as simply part of “Black people’s rough 
road in life,”112 particularly in cases in which the legal standard merely asks 
whether such an explanation is plausible.

In some respects, the interplay of cultural factors—race, poverty, and gen-
der—is so close to the surface in the lead paint cases that it is hard to imagine 
that they have no effects on litigation. However, the precise cultural impact is 
more difficult to capture than in the wrongful birth cases. Unlike the wrong-
ful birth context, there has not yet been a discernible shift in causal thinking 
in lead paint cases—no before-and-after cases—through which we see can 
the difference over time that gender and racial attitudes play in generating 
counterfactual scenarios and in making such scenarios more or less plausi-
ble. Instead, the lead paint cases require us to imagine whether courts would 
be as willing to delve into personal records of family members and to order 
psychological testing of parents in recurring cases involving white middle-
class or affluent children alleging similar cognitive disorders. Imagine, for 
example, a case of an automobile accident in which an infant plaintiff from 
an affluent white family suffers a head injury that is commonly linked to 
long-term cognitive injury. We doubt that, in such a case, a defendant’s alter-
native causation argument that the child might well have suffered cognitive 
deficits from genetics and upbringing, even absent the head injury, would 
be persuasive enough to warrant extensive discovery of personal records 
of family members, although, even in such a case, there may still be some 
uncertainty about causation. The lead paint cases serve as a warning that, in 
making difficult but crucial determinations of causal attribution, there is a 
risk that judges and jurors will employ variables, such as race and gender, as 
a way to tip the balance, resolve nagging uncertainties, and reinforce cultural 
expectations and norms that disadvantage social minorities.
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6
Damages

Proof of damages is an essential element of most tort actions. Except for some 
intentional torts in which plaintiffs are entitled to recover nominal dam-
ages once they establish their cause of action, in all other cases plaintiffs are 
required to demonstrate actual harm and to provide individualized evidence 
of the extent of their loss. Despite the importance of the damages element, 
however, the subject of damages was much neglected in the torts curriculum 
and in torts scholarship until quite recently.1 This technical, practically ori-
ented corner of the law was generally left to upper-class courses on remedies 
and rarely was the focus of appellate court opinions typically selected for 
inclusion in first-year torts casebooks. Even the leading hornbook on torts, 
Prosser on Torts (and, later, Prosser and Keeton on Torts),2 had no separate 
section on damages and paid little attention to the justifications for awarding 
damages or to the measures and methods of computing compensation, save 
for some discussion of the exceptional case of punitive damages.

This pattern of neglect began to change, however, starting in the mid-
1980s. 3 A major impetus for the shift has been the “tort reform” movement, 
which has made “out-of-control” damage awards one of its principal tar-
gets. Much of the recent empirical scholarship in torts has been undertaken 
in response to charges and critiques made by these business-oriented tort 
reformers. The relentless push for tort reform has encouraged academics to 
pay closer attention to damages and to theorize more about the connection 
between damages and the general objectives of tort law. On the legislative 
front, states have enacted a wide array of damage caps and other measures 
aimed at reducing awards and limiting liability. These tort reform statutes 
have raised new questions about the disproportionate impact of such mea-
sures on women and less affluent social groups. 

More recently, two important developments have highlighted the con-
nections between race and gender and the calculation of damage awards. In 
October 2008, a well-known federal judge, Judge Jack Weinstein from the 
Eastern District of New York, issued an opinion barring the use of race-based 
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life-expectancy calculations in a tort case brought by an African American 
victim of the 2003 Staten Island ferry crash. His landmark ruling in McMillan 
v. City of New York4 was the first to hold that the use of race to determine tort 
damages violates the equal protection and due process guarantees of the U.S. 
Constitution. If followed by other courts, McMillan could significantly alter 
the valuation of tort claims for plaintiffs in a wide variety of cases. 

Weinstein’s ruling was foreshadowed by the approach taken by Kenneth 
Feinberg, the Special Master of the federal September 11 Victim Compensa-
tion Fund.5 In devising a grid for determining the amount of damages to be 
awarded to families of the 9/11 victims, Feinberg made a choice to ignore race 
and to reject the use of gender-based statistics that would have lowered awards 
for families of female victims.6 Feinberg did not rely directly on the Consti-
tution but based his decision on considerations of public policy and equity. 
Because of their high-profile nature, these two decisions have the potential to 
call into question the widespread use of race-based and gender-based meth-
ods of damage computation in tort litigation and to stimulate a broader debate 
about the connection between concepts of civil rights and civil damages. 

It goes without saying that damages are important to tort victims because 
they determine the degree to which such victims will be able to ameliorate 
the harmful consequences of their injuries, even if money damages cannot 
totally recreate the lives they led before the injury. Damages are also cru-
cially important to plaintiffs’ attorneys, who decide whether potential cases 
are worth taking under a contingency fee system in which the lawyer’s share 
is typically one-third of the plaintiff ’s recovery. Additionally, damages are 
important because they are widely thought to create incentives for actors 
to avoid dangerous conduct and thus are key to whether and how tort law 
deters and prevents injuries. 

In this chapter we highlight the expressive as well as the material impor-
tance of damages. From this perspective, damages are important because they 
signal how injuries are valued by the legal system, beyond simply whether a 
plaintiff has a legally recognized claim. In the realm of torts, courts and juries 
do more than determine liability; they are required to measure injuries, as 
well. Not unlike sentences meted out in criminal cases,7 tort measurements 
of lost earnings potential, pain and suffering, and other types of damages can 
be affected by negative attitudes toward social groups and are not immune 
to conscious and unconscious gender and race bias. Thus, close scrutiny of 
the rules and methods that govern damage awards is a chief way to protect 
against the devaluation of individuals and social groups and to ensure basic 
equity in the torts system of compensation.



Damages | 157

When we look at the overall picture, the broadest division of tort dam-
ages consists of two categories: compensatory damages and punitive dam-
ages. Compensatory damages are routinely awarded and are considered the 
“normal” remedy in tort cases.8 Their main function is most often described 
as “repairing” the plaintiff ’s injury or “making the plaintiff whole.” The ani-
mating idea behind compensatory damages is to restore the plaintiff to the 
status quo ante, to the condition the plaintiff would have occupied absent the 
accident. Of course, the “make-whole” purpose of compensatory damages 
must be understood as a metaphor, since the award of money cannot literally 
restore the plaintiff to a pre-accident state; once a limb is severed or a fam-
ily member has died, for example, such a loss is irretrievable and cannot be 
recaptured through money alone. 

To accomplish the restorative function of tort law to the widest extent pos-
sible, however, compensatory damages are awarded to cover a wide variety 
of losses. They include economic damages, such as lost wages, loss of future 
income capacity, and past and future medical and rehabilitative expenses. 
They also include noneconomic harms, such as pain and suffering, loss of 
enjoyment of life, and damages for physical impairment, disfigurement, and 
relational losses. It is this last category of damage awards for noneconomic 
losses, often described in shorthand as “pain and suffering,” that has gener-
ated the most controversy and has most frequently been the target of damage 
caps, particularly in medical malpractice cases. 

It is common to contrast compensatory damages to punitive damages. 
Unlike the routine award of compensatory damages, punitive damage awards 
are rare—they are awarded in roughly only 5 percent of tort cases9—and 
require a showing that the defendant acted with malice or conscious indiffer-
ence to the risks posed by his conduct. Most courts maintain that the main 
function of punitive damages is to punish the defendant for reprehensible 
conduct and to deter such behavior in the future. This retributive function 
suggests that the nature and quality of defendant’s behavior plays a more 
prominent role in setting punitive damages than it does in measuring com-
pensatory damages. 

However, the conventional wisdom that tightly links compensatory dam-
ages to the “make-whole” or compensation purpose of tort law, while tying 
punitive damages exclusively to retribution and deterrence, can be mislead-
ing. Historically, the “make-whole” principle has not been the complete 
rationale for compensatory damages.10 Juries have awarded compensatory 
damages not only with an eye to restoring plaintiff to a pre-accident con-
dition but also to accomplish other objectives. Thus, in addition to indem-
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nifying a plaintiff for her losses, an award of compensatory damages may 
represent a desire to deter conduct, to articulate a norm of social disapproval 
of undesirable conduct, or to fix damages at the level that vindicates the inva-
sion of plaintiff ’s rights. Particularly in a system in which juries have tradi-
tionally been accorded considerable discretion to determine the amount of 
compensation, it makes sense to view damage awards as furthering a mix 
of objectives besides the “make-whole” principle. As we shall argue in more 
depth later in this chapter, considerations of race and gender equity—as 
expressions of important social norms—are properly taken into account in 
setting damage awards and should not be ruled out of bounds as foreign to 
the enterprise of measuring damages. 

In this chapter, we look at the two main components of compensatory 
damages—economic and noneconomic damages—and discuss the gender 
and race impact of specific doctrines and reforms relating to the computation 
and amount of such damages. Specifically, our treatment of economic dam-
ages critiques the use of gender- and race-based tables to calculate awards for 
loss of future income capacity, an important component of personal injury 
and wrongful death recoveries. With respect to noneconomic loss, we discuss 
the contemporary assault on the legitimacy of noneconomic damages and 
recent scholarship documenting the harsh impact of damage caps on margin-
alized groups, principally women, children, the elderly, and minorities. 

Gender- and Race-Based Tables and the Calculation of Lost Income

Economic and pecuniary damages are often characterized as objective, 
capable of precise measurement, and less susceptible to manipulation by the 
parties than noneconomic damages. Indeed, some calculations of economic 
losses are relatively straightforward, such as the calculation of past medical 
expenses. However, when it comes to calculations involving future economic 
losses, the task is quite different, in large part because the future is so noto-
riously hard to predict. Predictions about the future are more than simple 
determinations of historical fact; they involve complex, policy-laden inquiries 
about the likely influence of social forces and the direction and rate of social 
change, matters on which there is no societal or professional consensus. It is 
at this point that the relevance of gender and race often comes into play and 
affects judgments about the economic value of the lives of tort victims. 

Hidden race and gender bias are present in the standards currently used 
to calculate loss of future income or, more precisely, loss of future earning 
capacity, often a big-ticket item in fixing damages in cases of permanent 
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injury or wrongful death. Loss of future earning capacity is largely a func-
tion of two variables: the number of years a person would likely have worked 
(worklife expectancy) and the likely yearly income the plaintiff would have 
earned each year, discounted to present value.11 It is interesting to note that 
even in the contemporary era, when explicit gender and race classifications 
have largely disappeared from statutes and regulations, expert witnesses con-
tinue to rely on gender-based and race-based tables to calculate both of these 
variables: to determine worklife expectancy and to estimate yearly earnings.12

Particularly now that many states have placed a cap on noneconomic dam-
ages in certain classes of tort actions, loss of future income capacity repre-
sents an increasingly important component of a damage award. It is also of 
great social importance because it is a measure of a person’s potential. 

Gender- and race-based tables are in effect gender-specific and race-spe-
cific comparisons, comparing women only to other women, blacks to blacks, 
or men to men. The use of gender- and race-based tables saddles noncon-
forming individuals with generalizations about their group, a kind of stereo-
typing generally prohibited by the constitutional guarantees of equal protec-
tion and statutory antidiscrimination laws. Gender- and race-based worklife 
expectancy tables are used to predict the number of years a plaintiff would 
likely have remained in the workforce. They may be used in cases of injured 
children and even in cases involving adult plaintiffs, if there is uncertainty 
about the longevity and continuity of the plaintiff ’s career. For example, if in 
the past women have taken several years out of the labor market to raise chil-
dren, gender-based worklife tables predict that they will continue to do so in 
the future. If black men have been incarcerated at a much higher rate than 
white men, resulting in lower labor-force participation rates for black men, 
race-based worklife estimates predict that they will continue to work fewer 
years than whites. 

Gender- and race-based earnings tables are of particular importance 
in cases involving severe injuries to persons who have not yet established 
an individual track record of employment and earnings, notably children. 
In such cases, courts are forced to rely on statistics, rather than judgments 
about the individual plaintiff, to gauge the likely earning power such a child 
would have had, absent the disabling injury. When courts rely on gender- 
and race-based earnings tables, it means that historical patterns of wage dis-
crimination in the labor market are replicated in tort awards, even though 
the labor-force participation of social groups may be changing rapidly. 

As a practical matter, the use of race-based and gender-based tables results 
in significantly lower awards for minority men and women of all races. For 
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example, in U.S. v. Bedonie, a 2004 decision determining damages for two 
homicide victims, an expert testified that one decedent, a young Native 
American man who had graduated from high school, would have earned 
approximately $433,000 in his lifetime.13 The expert arrived at this figure by 
first estimating what the average high school graduate earns and then mul-
tiplying that amount by 58 percent, because 58 percent was the average ratio 
of the wages of Native American males to those of white males. On his own 
motion, the judge asked the expert to calculate the amount the deceased 
would have earned without making any racial adjustment. That figure was 
approximately $744,000. In the same case, a calculation using a race and 
gender adjustment for lost earning potential made a huge difference when 
the decedent was a Native American female infant. Unadjusted, her earnings 
potential was estimated to be approximately $308,000, versus only $171,000 
when the calculation was based on gender and race. Significantly, although 
the expert had performed thousands of lost-income analyses, he testified that 
he had never before been asked to provide race- and sex-neutral calculations 
in a wrongful death case. It appears that the lawyers had relied on the econo-
mists to construct economic loss appraisals, and neither the economists nor 
the lawyers ever questioned the appropriateness of using race and sex to pre-
dict earning power. 

In some contexts, the use of race- and gender-based economic data can 
result in the systematic undervaluation of recurring types of injuries. For 
example, legal commentators have analyzed the impact of race-based calcu-
lations in lead paint litigation.14 As discussed in chapter 5, lead poisoning is 
typically caused by the ingestion of paint chips or dust, likely to be found 
in older, deteriorating buildings in low-income neighborhoods. Depressed 
awards for plaintiffs derive from the fact that the population of lead paint 
victims contains a disproportionate number of young, typically poor, Afri-
can American or Hispanic children. When lost earning capacity is calculated 
using race-based tables, the awards are considerably lower than they would 
be for comparably injured white children. Landlords and government hous-
ing authorities—the typical defendants in lead paint cases—thus have less 
incentive to take measures to clean up toxic hazards in the neighborhoods 
most affected by lead paint. 

The reliance on race- and sex-based tables is not subtle discrimination 
but overt discrimination of the kind that the U.S. Constitution and statutory 
antidiscrimination laws have long outlawed or at least have made very hard 
to justify. It is well established in constitutional law that race-based classi-
fications are suspect and trigger strict scrutiny and that gender-based clas-
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sifications are disfavored and trigger a stringent intermediate scrutiny.15 In 
cases of employment discrimination governed by Title VII of the Civil Rights 
Act of 1964, virtually all race-based classifications are prohibited, while sex-
based classifications are allowed only in the rarest of cases in which sex is a 
bona fide occupational qualification for a particular job. Notably, in City of 
Los Angeles Department of Water and Power v. Manhart,16 the U.S. Supreme 
Court in 1978 held that sex-based actuarial tables could not be used to jus-
tify requiring female employees to pay higher monthly contributions to an 
employer-run retirement fund,17 despite the fact that women as a group live 
longer than men. This strong distaste for explicit race and sex classifications, 
however, did not immediately carry over into ordinary tort cases. Instead, 
when the gender and race classifications were embedded in statistical tables 
and used by experts to construct loss appraisals, the discrimination tended 
not to be noticed and was accepted as natural and unproblematic. 

The illegitimacy of using gender- and race-based tables to calculate loss 
of future earning capacity is most evident when we consider the difficulty 
courts and juries face when the injured party is biracial or multiracial. In his 
ruling barring the use of race to determine the life expectancy of an African 
American plaintiff, Judge Weinstein stressed that it was “not scientifically 
acceptable” to hinge damage awards on ascriptions of a plaintiff ’s race, given 
the history of racial mixing in U.S. society.18 Weinstein viewed “race” largely 
as a social construct and remarked that most Americans would consider it 
“absurd” to attempt to categorize a person such as Barack Obama as either 
“white” or “black” for purposes of determining damages. As precedent, he 
cited the 1991 case of Wheeler Tarpeh-Doe v. United States,19 a case involv-
ing the categorization of a biracial male child whose father was Liberian and 
whose white mother lived in the United States. In that case, the court was 
confronted with the uncomfortable question of whether it should select the 
“white” tables or the “black” tables to determine lost earning capacity. The 
opinion was notable for its time because the court refused to decide whether 
the child was black or white for purposes of choosing the appropriate sta-
tistic. Instead, the court decided to use blended earnings tables combining 
persons of all races.

Until Judge Weinstein’s ruling, however, the proper use of statistical tables 
to calculate future economic losses had been a low-visibility issue, even 
though courts had struggled with the problem for more than 100 years. One 
notable early discussion can be found in The Saginaw and the Hamilton, a 
1905 admiralty case involving wrongful death on the high seas, decided in 
the Southern District of New York.20 In that case, the admiralty commis-
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sioner was called upon to calculate the economic losses stemming from the 
drowning death of eight passengers and crew members. The court described 
two of the deceased as “white” and six as “colored.” To arrive at an estimate of 
life expectancies for the victims—before the invention of worklife expectancy 
tables—the commissioner consulted race-neutral (i.e., blended) mortality 
tables, in line with the common practice at that time of using such tables to 
estimate how long a person would have lived and worked. In an extraordi-
nary opinion, the district court faulted the commissioner for using the neu-
tral data, claiming that the data were particularly inaccurate “where colored 
persons are concerned.” Relying on data provided by Frederick Hoffman in 
his 1896 book Race Traits and Tendencies of the American Negro, the court 
took judicial notice of the lower life expectancy of blacks and of a marked 
“difference in the vitality of the races.” He consequently lowered the amounts 
awarded to the victims using his own sense of how much each of the victims 
would have contributed to his family had he lived.21

Frederick Hoffman’s book would later be remembered for his attempt 
to prove “scientifically” that the black population would eventually die out 
because of the race’s purportedly immoral traits and tendencies. The racist 
foundation for the Saginaw court’s method of calculating damages, however, 
largely went unnoticed and unquestioned. Even though the case eventually 
reached the U.S. Supreme Court, and resulted in an opinion by Oliver Wen-
dell Holmes, commentators generally fixed on other issues in the case and 
did not discuss the significance of race in calculating damages. 

Race was similarly taken in account to lower damage awards for black 
plaintiffs in Louisiana in the 1930s, again without debate.22 As discussed 
in chapter 2, Louisiana appellate courts in several cases awarded reduced 
amounts for black victims by comparing their awards to amounts other black
victims had previously recovered. Similar cases of whites who suffered injury 
were not included in the courts’ comparisons. For these courts, obvious—but 
unspoken—differences between the races apparently justified the race-based 
comparisons, despite the likely devaluation of the awards for the black plain-
tiffs. The practice reflected the segregationist mindset in the Deep South at 
the time and was not challenged as illegitimate. 

Today, we would likely regard such explicit segregation in setting awards 
as clearly inappropriate and a relic of a pre-civil rights era. But in one key 
respect, the contemporary reliance on gender- and race-based tables amounts 
to an updated version of the old discriminatory practice. Importantly, both 
techniques use the depressed social and economic status of a racial group as 
the benchmark for an award to an individual plaintiff. 
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Before Judge Weinstein’s opinion, a few courts in the United States had 
rejected race- and gender-based calculations on public-policy grounds,23

without reaching the issue of whether such a practice was unconstitutional. 
In one notable case, a federal district judge in Utah refused to use race- and 
gender-based estimates to determine a compensation award for family mem-
bers of two homicide victims under the Mandatory Victims Restitution Act.24

As mentioned earlier, the homicide victims in U.S. v. Bedonie, one male, one 
female, were both Native American. The judge decided that, as a matter of 
public policy, no downward adjustments for either race or sex should be 
made to the awards. He instead elected to rely on blended, race- and gender-
neutral tables to determine lost earnings.

Outside the United States, some courts have been less hesitant to rely 
on considerations of equality and social justice to reject use of gender- or 
ethnic-based statistics. For example, an important decision in 2005 by the 
Israeli Supreme Court, Migdal Ins. v. Rim Abu Hanna,25 assessed the appro-
priate statistical basis for computing an award to an Arab girl from a poor 
village who was injured in a road accident when she was five months old. 
The defendant noted that women living in the child’s village generally were 
not employed outside the home and sought to base damages on those local 
conditions. In a sweeping decision, the Israeli court ruled that the appro-
priate standard for computing future loss of earnings should be based on 
tables for the average wage throughout the country. The court ruled that it 
was not enough to restore the plaintiff to the status quo ante but reached to 
determine a “just and fair” status that would not reproduce past inequalities 
among social groups. For the Israeli court, this more egalitarian measure of 
the child’s potential was necessary to ensure that “every child of whatever 
sex, origin, race or religion” is treated in accordance with a “conception of 
universal justice, the justice that requires equality, that requires recognition 
of the right to autonomy, and that nourishes hope.”26

Additionally, for quite some time, courts in Canada have grappled with 
the legitimacy of using gender-based calculations in tort cases. Starting 
first in British Columbia, in 1998,27 and then spreading to Ontario,28 some 
courts have rejected the use of gender-based estimates of lost earning capac-
ity, generally agreeing with plaintiffs’ arguments that expert calculations of 
economic loss should be scrutinized to ensure that they are not based on 
assumptions or tables that are unfair to individual women or that serve to 
perpetuate patterns of inequality. In one prominent case, for example, the 
court’s decision to use blended tables meant a difference of approximately 
$600,000 for a seventeen-year-old girl seriously injured in a car crash, an 
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amount more than double the amount that the victim received for non-
economic damages ($250,000) under Canada’s capped-recovery scheme 
for noneconomic damages.29 Canadian courts have employed a variety of 
approaches to infuse gender equity into damage awards for female tort vic-
tims, sometimes using blended tables, sometimes relying on male tables to 
calculate awards for female victims, and sometimes “grossing up” awards 
based on female-specific actuarial tables to reflect the court’s view that the 
amount underestimated what the female plaintiff would likely have earned.30 

Prior to McMillan, however, probably the most significant event in the 
United States was the decision by Special Master Kenneth Feinberg to reject 
the use of “female” worklife tables to determine economic damage awards for 
the families of female victims who died in the September 11 terrorist attacks.31

Initially, Feinberg had indicated that in calculating awards under the Sep-
tember 11 Compensation Fund, he planned to rely on separate gender-based 
tables for male and female victims to estimate how many years the victims 
would have worked. During the comment period before adoption of the 
final rule governing distribution under the Fund, however, the NOW Legal 
Defense Fund objected to the use of gender-based worklife expectancy tables 
and urged Feinberg to reconsider his methodology. Feinberg ultimately 
agreed with NOW Legal Defense that the awards should not disadvantage 
the families of women. In keeping with the Fund’s policy of being generous 
to 9/11 families, he decided to use the “male” worklife expectancy tables for 
all victims. His remedy thus had the effect of raising the awards for families 
of female victims without lowering awards for families of male victims. 

These developments set the stage for Judge Weinstein’s ruling in McMillan.
Interestingly, in contrast to the prior cases, the debate in McMillan centered 
not on loss of future earning capacity but on the amount that should be 
awarded to James McMillan for future medical expenses. His case, however, 
still required the judge to determine how many more years McMillan likely 
would live and be in need of medical care, a calculation similar to the estima-
tions of worklife expectancy courts or juries make when they calculate loss of 
future income. McMillan’s injuries were catastrophic: when the Staten Island 
ferry ran into a pier, McMillan suffered a spinal cord injury that left him com-
pletely paralyzed in the legs and partly paralyzed in the arms. On the critical 
issue of McMillan’s estimated life expectancy, the City introduced statistical 
evidence suggesting that African Americans with spinal cord injuries lived 
for fewer years than persons of other races with similar spinal cord injuries. 

Judge Weinstein rejected the City’s race-based data and declared that, in 
setting the award, he would rely only on race-neutral estimations. His opin-
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ion rested both on the factual unreliability of racial categories and on the 
constitutional infirmity of using race to measure the value of a tort plaintiff ’s 
recovery. First and foremost, Weinstein repudiated the notion that “race” is 
a simple biological fact and that a tort plaintiff may reliably be placed into 
a discrete racial category. As mentioned earlier, the judge emphasized the 
mixed racial heritage of Americans, many of whom are nevertheless bluntly 
categorized as either “white” or “black,” and the lingering effect of the “one-
drop-of-blood rule” that once defined as “black” anyone who was known to 
have African ancestors. For Weinstein, to treat all “dark-skinned” Americans 
as completely different from “light-skinned” Americans was the built-in “fal-
lacy” of race-based statistics. Next, Weinstein stressed the strong tendency 
in U.S. culture to accept apparent racial differences uncritically when such 
differences could better be explained by socioeconomic factors and geogra-
phy. In this respect, reliance on race to predict life expectancy was mislead-
ing because it masked the effect of other, more situational factors that might 
change over the course of a person’s life. Weinstein concluded that “by allow-
ing the use of ‘race’-based life expectancy tables, which are based on histori-
cal data, courts are essentially reinforcing the underlying social inequalities 
of our society rather than describing a significant biological difference.”

Weinstein’s conclusion that race-based statistics were factually unreliable 
laid a crucial foundation for his legal ruling that the use of race-based data 
violates constitutional guarantees of equal protection and due process. He 
first cited a long line of U.S. Supreme Court cases holding that government 
may not rely on explicit racial classifications, absent compelling justification 
for their use. He reasoned that because judicial reliance on race-based sta-
tistics constituted “state action,” it triggered strict scrutiny and a subsequent 
need for justification. Although Weinstein did not supply the next step in 
the analysis explicitly, it was abundantly clear from the structure of his main 
argument: he determined that no such justification was possible in this case 
because the race-based statistics offered by the City were unreliable and could 
not enhance the accuracy of the estimation of McMillan’s life expectancy or 
his damage award. He finally concluded that “equal protection in this context 
demands that the claimant not be subjected to a disadvantageous life expec-
tancy estimate solely on the basis of a ‘racial’ classification.” 

The unreliability of race-based statistics was also at the heart of Weinstein’s 
due process analysis. He started from the proposition that under state and 
federal law there was a “right—in effect a property right—to compensation 
in cases of negligently caused damage to the person.” He then reasoned that 
allowing the use of race-based statistics would create “arbitrary and irrational 
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state action” and would impose an automatic and undue burden on a class of 
litigants who seek compensation, resulting in a denial of due process. 

Despite the breadth and sophistication of Weinstein’s decision, he did not 
tackle all issues related to race and gender in the setting of economic dam-
ages. In particular, his analysis of the legitimacy of using gender to calculate 
future losses was somewhat confusing. He cited with approval those cases 
that had rejected gender-based data in the calculation of worklife expec-
tancy and lost future earnings and also relied on our prior scholarship that 
advocated gender and race neutrality in the calculation of damage awards. 
However, Weinstein noted that, in McMillan’s case, he “disregarded all ‘race’-
based computations for life expectancy and applied predictions for the gen-
eral male population, and particularly those suffering from quadriplegia.” He 
gave no reason why he chose to rely on “male” tables in this case; nor did 
he indicate whether he regarded the calculation of life expectancy in esti-
mating future medical costs as raising different issues than the estimation of 
worklife expectancy used to compute loss of future earning capacity. Thus, 
in the end, Weinstein’s ruling squarely dealt only with race and did not spe-
cifically address the use of gender-based data. Although highly significant, it 
represents the beginning, rather than the end, of the debate over gender and 
race and the calculation of economic damages in tort cases.

What is most significant about these developments is that, after years of 
neglecting the issue, some courts are finally expressing doubts about the 
legality and fairness of gender- and race-based assessments and are reach-
ing to reform damage calculations in a manner consistent with constitutional 
principles and civil rights norms. However, no court in the United States has 
yet thoroughly analyzed what such reform might mean for tort law. In par-
ticular, U.S. courts have not explained how rejection of gender and race data 
fits within traditional tort notions of compensation, particularly the “make-
whole” principle that seeks to restore an individual victim to his or her pre-
accident condition.32 

The most familiar objection to eliminating the use of gender- and race-
based tables and data is generally couched in terms of “accuracy.” In its stark-
est form, the objection based on accuracy starts from the premise that the 
only legitimate goal of tort law is to restore the victim to the status quo ante. 
The next step in the argument is to assert that gender- and race-based dis-
parities are located in the larger society (e.g., prevailing wage rates) and that 
accident victims should not seek compensation from defendants to make up 
for societal inequities. Thus, the argument goes, if the statistics show that 
women and minorities work fewer years than white men and/or make lower 
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average wages, tort damages based on those statistics are a fair and accu-
rate measurement of what the victim likely lost as a result of the accident. As 
one recent commentator put it, looking at the race and gender of the victim 
seems to fit with the bedrock notion that the defendant “takes the victim as 
he find him,” whether that constitutes a preexisting condition or member-
ship in a particular racial group.33

However, both the starting premises of this argument and the conclusion 
that purportedly follow from it do not hold up under scrutiny. It is perhaps 
easiest to see the flaws in the conclusion that use of race- and gender-based 
statistics increases accuracy. Even some critics of reform acknowledge that 
current practices are deficient insofar as they rely upon race- and gender-
based statistical estimates that do not accurately mirror current or future 
realities. With respect to race, Judge Weinstein pointed out the fallacy of 
relying on crude race-based statistics that do not take into account the mul-
tiracial heritage of many Americans. Even though it is easier to classify most 
tort plaintiffs as either men or women, many of the gender-based worklife 
and earnings tables used in litigation are simply outdated and do not even 
accurately describe the status quo at the time of trial.

Another difficult problem in calculating loss of future income capacity 
derives from the fact that it is necessary not simply to have a reliable picture 
of the past but to predict the future. Yet, there is no unfailingly accurate way 
to predict the future. One astute commentator has described the process of 
determining future economic losses as “a crystal ball exercise that’s as much 
art as science.”34 For example, worklife expectancy tables admittedly can tell 
us about workforce participation rates for men and women in the past. How-
ever, they are not good predictors of the workforce participation rates for 
those groups in the future, unless they are refined to take into account social 
change and employment trends, such as changes in the pattern of women’s 
working lives or a narrowing of the gender wage gap. If historical data are 
not refined to take account of such future trends, the effect is to saddle his-
torically disadvantaged groups with the burdens of the past and to compen-
sate them at a below-market rate, simply because they were unlucky enough 
to become tort victims.35

Once we acknowledge that the tables must be refined and cannot be “used 
off the shelf,” as it were, we have passed imperceptibly from a discussion 
about historical fact to a debate about the likely influence of social forces 
in the future, a debate that often takes on a normative cast and is difficult to 
separate from political judgment. Thus, although most people seem to think 
that the gender wage gap will narrow in the future, there is no agreement 
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about whether and when gender parity will occur.36 Likewise, no confident 
judgment can be made about how much time women will take away from 
the paid workforce twenty or thirty years from now to raise children. 

More fundamental, objections about accuracy often fail to appreciate that 
predictions about the future have a way of simultaneously affecting the pres-
ent and constructing the future. Consider an example relating to the narrow-
ing of the gender wage gap. Some Canadian courts have noted that the size 
of the gender gap in wages depends in part on the sector in which the plain-
tiff would have been employed, given that pay equity initiatives in public 
employment and in organized workplaces have served to narrow the gap in 
these sectors.37 However, predicting the degree to which the pay equity move-
ment will spread to the private sector in the future is not wholly removed 
from the debate over whether gender equity should be infused into the pro-
cess of computing tort damages. Because tort law does not exist separate and 
apart from the larger culture, the two domains are invariably intertwined and 
mutually constitutive.38 As many commentators have noted, tort law has an 
expressive or aspirational dimension.39 Compensating men and women on 
the same basis in tort law thus makes a statement about the type of equality 
the culture embraces. In turn, the example set by tort law might well generate 
additional pressure for pay equity in the workplace, similar to the effect that 
the equal pay movement and other sex-equality initiatives had in stimulat-
ing proposals for gender fairness in tort law when they first appeared in the 
1970s.

The main point is that the line between accuracy and aspiration becomes 
blurred once it is recognized that it is possible to shape the future in a certain 
way in part by predicting that it will take that shape. When courts award 
damages for loss of earning capacity in tort litigation, they do more than pas-
sively pass on the market price of plaintiff ’s labor; they express a view about 
the future and should not be oblivious to their own role in constructing that 
future. 

The willingness of economists and judges to rely on sex and race as a 
measure of an individual’s future earning potential may have as much to do 
with habit as it does with strict fidelity to the “make-whole” principle. The 
choice to rely on race and gender over other possible predictors of future 
earning potential may be affected by cognitive habits and biases that over-
state the importance of these highly salient personal characteristics. Thus, 
we suspect that even if the data clearly indicated, for example, that Catholics 
earned higher average incomes than Baptists, courts nevertheless would be 
reluctant to predict an individual’s future earning capacity on the basis of his 
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religious affiliation.40 In such cases, there would likely be a sense that using 
religion as a variable was inappropriate, even if it seemed to have predictive 
value. The objection to using religion would be based on a judgment that any 
past disparity in income between Catholics and Baptists was not a function 
of persistent differences in the character or abilities of the two social groups 
but more likely explainable in terms of greater opportunities historically that 
may have been available to the higher-earning Catholics. Thus, using religion 
to predict an individual’s future income not only would be distasteful but 
likely would be inaccurate, because, as opportunities and situations changed 
over time, religion would cease to be a valid predictor.

By contrast, what likely lies behind the willingness to use race and gender 
to predict future income is the assumption that race and gender will continue 
to be powerful predictors of income, regardless of future equal opportunity 
programs, stepped up enforcement of antidiscrimination laws, or broader 
cultural change. The unspoken premise is that, in the final analysis, women 
and racial minorities will continue to lack the character, ability, or commit-
ment to compete successfully with white men in the workplace. This selec-
tive use of race and gender over other predictive variables has the effect of 
naturalizing racial and gender differences and eclipsing the role that lack of 
opportunities and the persistence of race and sex discrimination play in pro-
ducing pay disparities. It also reinforces the view that race and gender dif-
ferences are inevitable and enduring, rather than a product of political and 
social arrangements that are subject to change. Such a dispositional explana-
tion for the lower wage levels of “outsider” groups may well reflect the opera-
tion of the fundamental attribution error, as discussed in chapter 5. As Judge 
Weinstein noted in McMillan, the presence of a powerfully salient factor such 
as race has the effect of masking the impact of other factors. In the context of 
calculations of future earning capacity, the effect is to shut off the search for 
more situational explanations for persistent pay gaps. Ultimately, what looks 
on the surface to be a hard-boiled objection to change centering on accu-
racy turns out to implicate the politically charged debate about the sources 
of gender and racial disparities in our society and the role of courts and law 
in reproducing patterns of inequality. Thus, even if the only concern of tort 
law was to accurately measure losses and restore the victim to the status quo 
ante, continued reliance on race- and gender-based tables would not achieve 
that objective. 

Moreover, we also challenge as flawed the starting assumption that the 
only legitimate concern in calculating compensatory damages is accuracy. As 
mentioned earlier, the “make-whole” principle is an inadequate description 
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of the mix of objectives behind the award of compensatory damages. Some 
tort doctrines are best understood not only as a means of restoring victims to 
their pre-accident condition but also as an expression and reinforcement of 
ideals of social justice and civil rights. In chapter 3, for example, we discussed 
how many state courts have permitted harassment victims to sue for inten-
tional infliction of mental distress because providing such a tort claim for 
workplace harassment reinforces the state’s public policy against discrimina-
tion. Additionally, the development of the “public policy” tort in the 1970s 
by which employees were afforded a right to challenge wrongful discharges 
by their employers is a prominent example of using tort law to achieve both 
“make-whole” and social justice objectives.41 The “public policy” tort was 
designed not only to provide financial compensation for unemployed plain-
tiffs but to send a message that employers were no longer free to use their 
power to terminate workers in ways that undermined larger societal goals. 

Because social justice considerations have affected the shape of tort law, 
the key question is not whether it is proper to “deviate” from tort law prin-
ciples to interject civil right norms but whether social justice concerns ought 
to influence the shape of the particular tort rule in question. The methods 
used to compute lost earning capacity have enormous practical significance 
and represent concrete expressions of the differing values tort law places on 
human life and potential. The elimination of race-based and gender-based 
computations—and the substitution of blended tables representing the com-
posite experiences of men and women of diverse races—is a tort reform that 
would infuse a much-needed equality dimension into basic tort concepts of 
value and compensation. 

Caps on Noneconomic Compensatory Damages

The drive to impose caps on the recovery of noneconomic damages has 
been the centerpiece of the most recent tort reform movement. The move-
ment has targeted both punitive damages and the noneconomic portion of 
compensatory damages. Although both kinds of damages are important to 
plaintiffs—particularly because each can be used as a fund to defray attor-
ney’s fees and other costs of litigation—in this section we focus on restric-
tions placed on noneconomic compensatory damages. In many respects, 
the assault on noneconomic compensatory damages is more controversial 
and more fundamental than the heated debate over punitive damages. This 
is because damage caps on pain and suffering and other intangible injuries 
potentially affect a broader range of ordinary tort cases and represent a chal-
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lenge to traditional tort notions of cognizable injury and adequate compen-
sation. Most important, like caps on punitive damages,42 their effects are felt 
unequally: caps have the most negative impact on those persons whose inju-
ries defy monetization and disproportionately affect women, children, the 
elderly, and minorities, who are unable to prove the value of their loss in 
market-based terms. 

Twenty-nine states currently have some form of cap on noneconomic 
compensatory damages.43 In seventeen of these states, the caps on noneco-
nomic damages apply exclusively to medical liability actions,44 while in seven 
of these states, the caps on noneconomic damages apply to all tort actions. In 
contrast, only six states have imposed caps on the total amount of compensa-
tory damages, reaching both the economic and noneconomic components of 
an award. So far, the campaign to curb damage awards has centered mostly 
on noneconomic damages and has not questioned the wisdom of using tort 
law to replace even extremely large economic losses sustained by the most 
affluent tort victims.45

The California legislature set the precedent for capping noneconomic 
damages in medical malpractice awards in 1975 with the enactment of the 
Medical Injury Compensation Reform Act (MICRA), which capped noneco-
nomic damages at $250,000, a fixed sum that was not indexed to the cost of 
living or other adjustments for inflation.46 Several states followed suit, impos-
ing the same $250,000 limit in medical liability actions, while others enacted 
somewhat higher caps, ranging up to $500,000 in such actions. Some of the 
recent statutes are more complex than MICRA, allowing for higher caps in 
some cases of serious injuries or disfigurement or capping noneconomic 
damages at a multiple (e.g., two or three times) of economic damages, typi-
cally coupled with an upper dollar limit. Such multiplier caps have the effect 
of depressing even small awards of noneconomic damages in those cases in 
which economic damages are also low. 

The caps on noneconomic damages in medical liability cases do more than 
signal disapproval of high malpractice awards and a desire to lower costs to 
medical professionals and their insurers. Instead, the selective imposition of 
caps on noneconomic damages is part of a larger assault on the legitimacy of 
such damages that has begun to spill over into other areas of tort law. This 
recent assault has solidified a structural feature of contemporary tort law that 
surfaced earlier but was much less defined prior to the widespread adoption 
of caps on noneconomic damages. It is now increasingly clear that there is an 
implicit hierarchy of value in tort law that ranks economic damages higher 
than noneconomic damages. As Lucinda Finley explains, the hierarchy rests 
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on “the assumption that the wage earning and economic aspects of human 
life are more important and worth protecting than emotional, relational, dig-
nitary, and other whole person aspects of life.”47

This hierarchy resembles—but does not duplicate—the hierarchy, dis-
cussed in chapter 4, that privileges physical harm over emotional or rela-
tional injury. Although they operate in tandem and are mutually reinforcing, 
the two hierarchies are conceptually distinct. It is important to recognize that 
both physical and emotional injuries give rise to both economic and noneco-
nomic damages. Thus, for example, plaintiffs who suffer physical injury seek 
not only recovery for economic damages consisting of medical expenses, lost 
wages, and loss of future income capacity but also noneconomic damages 
for pain and suffering and loss of enjoyment of life. Similarly, plaintiffs suing 
for negligent infliction of emotional distress are also likely to have medi-
cal expenses and loss of income, in addition to noneconomic damages. The 
hierarchy of damages thus operates within claims for different types of harm 
to give higher priority to the pecuniary or economic aspects of the damage 
claim.

In contrast to the historical privileging of physical harm over emotional 
and relational claims, the hierarchy of types of damages is not a creature of 
the common law. Instead, it has largely been created by statutory changes in 
tort recovery. Beginning with the early-20th-century movement for workers’ 
compensation,48 tort reform has often targeted noneconomic damages for 
elimination, suggesting that these damages are somehow less essential to a 
fair system of compensation than are damages for economic loss. One crucial 
difference between these early reforms and contemporary tort reform mea-
sures, however, is that plaintiffs are no longer accorded a quid pro quo for 
giving up their claim of noneconomic damages. Importantly, the consider-
able advantages of workers’ compensation and automobile no-fault schemes, 
such as quicker recoveries for plaintiffs and the elimination of the need to 
prove fault, are not features of the one-sided tort reforms of the past twenty-
five years. 

In the abstract, noneconomic losses appear gender-neutral, in that both 
men and women can suffer pain, grieve over the loss of a child, or experi-
ence fright or terror at the prospect of impending death. However, in prac-
tice, noneconomic damages are critical for female tort plaintiffs for a variety 
of reasons linked to gender. The privileging of economic over noneconomic 
losses turns out to be a very powerful way in which tort law devalues recur-
ring injuries that happen mostly to women and delivers an unequal measure 
of protection to female litigants. 
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Historically and culturally, noneconomic damages have been cognitively 
associated with women and women’s injuries. As discussed in chapter 2, the 
association was first forged in “nervous-shock” cases in the early 20th cen-
tury in which women plaintiffs sought recovery against railroads for mis-
carriages, stillbirth, and other fright-based injuries that caused both physical 
and mental harms. The judicial response to these early cases was complex 
and contradictory. Although some courts allowed recovery—particularly 
when the plaintiff was a white woman—they tended to classify such cases as 
“mental distress” cases, regardless of their physical consequences, and to sub-
ject them to more stringent requirements than were applied to ordinary cases 
of physical injury. In this way, the gender of the prototypical plaintiff served 
to overwhelm the other features of the case and to mark the case as different, 
calling attention to the emotional aspects of the claim. Although both men 
and women had long been permitted to recover money for pain and suffer-
ing in ordinary physical harm cases, the nervous-shock cases cemented the 
links that connected women, emotional harm, and noneconomic loss. 

The updated versions of the nervous-shock cases are contemporary cases, 
brought disproportionately by women plaintiffs, that allege sexual or repro-
ductive injury. The list includes intentional tort claims for domestic violence, 
claims for sexual harassment or sexual abuse, and claims brought by women 
seeking recovery for infertility and other reproductive harms produced by 
dangerous drugs and medical devices. Tort recovery for these sexual and 
reproductive injuries still largely depends on the award of noneconomic 
damages. 

Although the injuries plaintiffs have sustained in these contexts vary con-
siderably and defy categorization, these cases are most often approached 
and tried as cases involving noneconomic loss. For example, Professor Fin-
ley explains that the plaintiffs in high-profile DES and Dalkon Shield cases 
experienced tangible and observable harms, such as misshapen uteruses and 
cervixes, miscarriages, septic abortions, and pelvic inflammatory disease.49

However, because the full measure of these losses could not be expressed in 
market-based terms, they tended not to count as economic losses, save for 
the relatively small portion attributable to medical bills for short-term treat-
ment. Lost in the crude dichotomy of economic versus noneconomic dam-
age is the longer-term impact of infertility and reproductive injuries, which 
may profoundly change the way a woman regards herself, approaches life, 
and interacts with family, intimates, and the larger community. Reducing 
reproductive injury to either economic or noneconomic loss tends to blunt 
the life-altering dimension of such harms and to focus our attention away 
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from its particularized impact on the individual plaintiff. Especially when a 
loss is classified as “noneconomic,” there is a danger that it will be assimilated 
to hurt feelings and negative emotions and regarded as ephemeral and insub-
stantial. Like most dichotomies, the economic/noneconomic divide not only 
differentiates between two types of damage awards but privileges one type of 
damage award over the other. 

Feminist theorists have long recognized that harms typically associated 
with women—for which there is no common male analogue—are often the 
most difficult to articulate and value in the law.50 They tend to fall through 
the cracks of the available categories and get lost in translation from social 
injury to legal harm. Part of the problem lies in the fact that the economic 
dimension of injuries experienced disproportionately by members of subor-
dinated groups may go unnoticed or be regarded as too remote for the law 
to redress. For example, studies reveal that workplace harassment lowers 
productivity on the job and prevents victims from seeking transfers or pro-
motions, particularly if they face increased hostility in the new setting.51 The 
claim of hostile environment harassment, however, is regarded mainly as a 
claim for noneconomic loss. The U.S. Supreme Court underscored this point 
in a 2004 constructive discharge case in which it held that claims of workers 
forced to quit because of sexual harassment would be treated differently and 
less favorably than claims of workers forced to quit because of a demotion or 
other tangible action.52 Although the harm was the same in each situation—
the unemployment of the target of discrimination—the Court fixed on what 
it regarded as the intangible, noneconomic character of sexual harassment 
to single out such claims for less favorable treatment. Similarly, Lucinda Fin-
ley reports on an interview with a plaintiff who suffered severe injury to her 
bladder and reproductive system from DES-caused cancer.53 She told Finley 
that she was embarrassed by having to empty her catheter frequently and, for 
that reason, decided to forgo promotions that involved travel and client con-
tact. Her attorneys, however, proceeded on the assumption that her medical 
bills were the only economic losses she had suffered and never inquired about 
other consequential economic damages, apparently because these damages 
had escaped their notice or were regarded as too attenuated to claim.

From a gender perspective, the chief dangers of bluntly classifying dam-
ages as either economic or noneconomic are invisibility and minimization. 
The dichotomy suggests that we already know the character of the two types 
of losses and discourages investigation into the specifics of injuries. Partic-
ularly because of the highly disparate nature of what are now regarded as 
noneconomic losses—ranging from devastation and stigma at being unable 
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to bear children to decreased prospects for advancement on the job—it is 
hard to resist the temptation to simplify a case and proceed as if all intangible 
harm were basically the same. If injured parties are not allowed to tell the 
whole story of their injury to a jury, their harm can become invisible, defeat-
ing the important narrative function of tort law. Most important, unless 
the full effect of injuries are articulated and explained, they can more eas-
ily be minimized. The infelicitous label “noneconomic loss” signals a lack of 
substance and makes noneconomic damages a prime target for cutbacks in 
liability. 

It is not surprising that caps directed at noneconomic damages disparately 
impact specific segments of the population. Researchers are now beginning 
to document the effects of such caps on women, children, the elderly, and 
minorities. At first blush, caps would seem solely to affect the amount of 
recovery some plaintiffs receive, for example, those injured seriously enough 
to allege noneconomic losses that exceed the cap. Thus, by their very nature, 
caps have the perverse effect of targeting the most severely injured plaintiffs, 
the subgroup of injured persons long known to be relatively undercompen-
sated compared to victims with less serious injuries. However, what is not 
always recognized is that caps affect not only the amount of damages but also 
the number and kind of cases that plaintiffs’ attorneys are willing to accept. 
This screening effect is particularly significant for social groups that discover 
that after tort reform they cannot secure representation because their cases 
are no longer worth filing.

One reason that noneconomic damages loom so large in tort recoveries 
for female victims is that, as a group, women still earn far less money than 
men, and thus their economic losses tend to be lower. Simply stated, noneco-
nomic losses mean more to women because they form a higher proportion of 
women’s overall damage awards. For example, a 2004 study of jury verdicts 
in medical malpractice cases in California found that noneconomic damages 
represented 78 percent of total damages for female plaintiffs but only 48 per-
cent for male plaintiffs.54 The study also compared awards before and after 
the imposition of the $250,000 MICRA cap on noneconomic damages and 
found that application of the caps exacerbated the gender disparity in dam-
age awards. Before the cap was applied, women’s median jury award was 94 
percent of the men’s median; after application of the cap, women’s median 
was only 58.6 percent of the male median. 

Damage caps are particularly harsh in cases involving gender-specific 
injuries or sexualized injuries that disproportionately affect women. Tell-
ingly, the California malpractice data showed that in gynecological cases—a 
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subset of cases with all-female plaintiffs—the proportion of damages rep-
resented by noneconomic damages (median 92.5%) was even greater than 
for female plaintiffs in non-gender-specific types of injuries (median 78%).55

Gynecological injuries typically involve “impaired fertility, impaired sexual 
functioning, incontinence, miscarriage, and scarring in personally sensitive 
body areas.”56 These harms are frequently serious but are not likely to trans-
form into significant loss of wages, at least in the short term. Additionally, 
with respect to sexual assault victims, data from Florida cases generated two 
important conclusions: that women were overrepresented in such cases (95% 
of the total) and that awards for female sexual assault victims were more 
heavily concentrated in noneconomic damages (91.7%) than were those for 
male assault victims (66%).57 These data confirm that noneconomic damages 
are especially important for women because they compensate for the kinds 
of injuries women are likely to incur and often represent the bulk of recovery 
in such cases. 

Empirical research also indicates that subgroups other than women are 
penalized by damage caps through the operation of similar dynamics. For 
each of these subgroups, noneconomic damages are disproportionately 
important because the victims suffer a relatively low level of economic dam-
ages and because courts are unable to recognize the serious nature of their 
injuries except through an award of noneconomic damages. Noneconomic 
damages can be crucially important in cases involving injury to children. Par-
ticularly in cases of wrongful death of children, noneconomic damages are 
essential to ensure that awards are not trivial, given that children in today’s 
culture are more likely to be financial liabilities to their parents than financial 
assets. In malpractice cases in which a child died, for example, application 
of the MICRA damages cap reduced the median wrongful death award by 
a stunning 79 percent, whereas in cases involving the injury of children the 
reduction was only 11 percent.58 The combined effect of the damages hierar-
chy and the application of the cap substantially reduced the value of a child’s 
life, largely because there is no market price for the lost companionship and 
grief suffered by surviving parents. 

Similarly, there is evidence that damage caps have had a devastating effect 
on nursing home litigation, in which the plaintiffs are most often elderly 
women. In a recent article, titled Heart of Stone, Michael Rustad posited a 
prototypical victim in a nursing home case—a woman in her late 80s who 
dies in the nursing home of sepsis, a bacterial infection that poisons the 
blood.59 In such cases, the victims’ families often charge that negligence on 
the part of the nursing home staff caused the elderly woman to develop pain-
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ful pressure sores, which eventually produced an infection in her bones, has-
tening her death. Rustad discovered that more than half of nursing home 
cases consisted of death cases involving allegations of pressure sores, malnu-
trition, and emotional distress. In many of these cases, there was an allega-
tion that the resident was given insufficient pain medication over a period of 
weeks or months prior to her death. In short, the prototypical nursing home 
case seeks recovery for a painful, undignified, and premature death. It is the 
kind of injury that is undeniably serious, whether we contemplate our own 
quality of life at the end of our lives or the quality of life for our elderly par-
ents living in nursing homes.

Since the imposition of damage caps, however, many plaintiffs’ attorneys 
have decided that nursing home cases are no longer worth bringing. An article 
published in the ABA Journal in October 2006, titled Tort Reform Texas Style,60

indicated that a $250,000 cap on noneconomic damages enacted in 2003 had 
the effect of forcing most nursing home litigators to relocate out of state or to 
switch their practice to concentrate on other types of cases, for example, intel-
lectual property disputes. The available data showed a sharp drop in medical 
malpractice cases after tort reform, down more than 40 percent in the Hous-
ton area.61 These lawyers realized that in prototypical nursing home cases there 
will be minimal economic losses because the residents are no longer in the 
workforce and their life expectancy is very limited. Importantly, the kind of 
harms suffered in these cases—the pain and suffering that accompany bed 
sores, malnutrition, lack of pain medication, and shortened life—will likely 
fall under the category of noneconomic loss, subject to the caps.62

With respect to the impact of damage caps on racial minorities, the 
empirical evidence is less extensive. Researchers do generally agree, how-
ever, that, because racial minorities earn less on average than whites, more 
of their total awards is likely to be in the form of noneconomic damages. 
Capping noneconomic damages thus tends to reduce compensation to 
minorities disproportionately.63 Additionally, in the medical malpractice 
context—the kind of case in which caps on noneconomic damages are fre-
quently imposed—there is evidence that minorities are exposed to medical 
mistakes more frequently than whites.64 Minorities are more often unin-
sured than whites and are commonly treated in emergency rooms, the 
hospital location with the highest proportion of negligent adverse events. 
Capping damages in medical malpractice cases therefore tends to target the 
types of injury that minorities are disproportionately likely to experience. 

Damage caps on noneconomic damages also likely have a screening effect 
that discourages plaintiffs’ attorneys from taking cases involving minority 
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plaintiffs. Because caps on noneconomic damages reduce plaintiffs’ recover-
ies, lawyers are less likely to represent minority and other low-income plain-
tiffs when a contingency fee is the only avenue for attorney compensation. 
Interviews with plaintiffs’ attorneys in Texas, for example, revealed that, after 
imposition of damage caps, lawyers screened cases not only for the level of 
injury but also for characteristics of the potential client. One attorney admit-
ted that “across the board the credibility of your client is ever, ever more 
important in these times.” He stressed that, in assessing the value of the case, 
“[y]ou have to have a client that has a good work history, a client who has 
never been in trouble with the law.”65 

While such stringent screening criteria are racially neutral on their face, 
it is highly likely that they disparately impact racial minorities, given that 
unemployment rates, conviction rates, and arrest rates are higher for African 
Americans and Hispanics than for whites.66 Such screening criteria echo the 
kind of “morality” or “character” factors that insurance underwriters have 
historically relied upon to screen out unacceptable risks, making it more dif-
ficult for minorities and other nonmiddle-class groups to obtain insurance.67

Thus, in the same way that caps make it harder for elderly victims in nurs-
ing homes to find lawyers to take their cases, the racial impact of caps likely 
surfaces even before cases are filed, settled, or tried. Moreover, because of 
its embedded character, such racial bias is hard to detect and does not show 
up in empirical studies of damage awards in litigated cases or settlements.68

Damage caps thus appear to exacerbate the tendency of attorneys, claims 
adjusters, and judges to factor in the race of the injured party as one of the 
“potential risks” in tort cases.69

Given the negative distributional impact of caps on noneconomic dam-
ages, one might question why they have been such a prime target of tort 
reform. The main thrust of the tort reformers’ general critique of noneco-
nomic damages is that noneconomic damages are excessive and unpredict-
able. They seek to discredit pain and suffering awards by portraying them 
as irrational jury responses to sympathetic victims as constructed by skillful 
plaintiffs’ attorneys.70 The more theoretical claim of the tort reformers is that 
intangible harms, such as pain and mental trauma, are incapable of being 
fixed or repaired by money. They argue that awarding compensation for such 
harms—at least without strict limits—gives juries free rein to exercise their 
subjective judgment in an erratic fashion that often turns compensation into 
punishment.71 Importantly, the arguments against noneconomic damages all 
presuppose that tort awards not tied to precise market valuations are inher-
ently suspect and lead to abuse.
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At its most basic level, the controversy over noneconomic compensatory 
damages rests on whether recovery for such losses is regarded as an essen-
tial feature of the torts system. Proponents of noneconomic damages point 
out that noneconomic losses are often the most serious harms a person can 
suffer and therefore deserve to be compensated in tort. The importance of 
noneconomic losses can perhaps best be appreciated by contemplating the 
high value people place on the nonpecuniary aspects of their everyday exis-
tence. As Neil Komesar observes, the significance of noneconomic losses can 
be seen by “asking yourself whether you would be indifferent or even nearly 
indifferent between an uninjured state and a severely injured state, such as 
paraplegia, blindness, or severe brain damage, so long as your income and 
wealth remained constant.” For Komesar, the answer to such a question 
“reveals the depth of nonpecuniary components captured roughly under the 
rubric of pain and suffering.” He contends that these noneconomic elements 
are “primary elements of life” and that it “turns reality on its head to give 
transcendence to the pecuniary.”72

Once it is accepted that noneconomic losses are genuine and serious, the 
next step to consider is whether any distinctive feature of noneconomic dam-
ages justifies treating them less favorably than economic damages. In our 
view, the distinction drawn between economic and noneconomic damages 
is a false dichotomy. The oft-stated reason that economic damages, unlike 
noneconomic damages, can be precisely measured has been unmasked as 
an “illusion” that obscures the fact that many types of economic damages 
are also notoriously hard to measure. This is particularly true for calcula-
tions of future economic losses, such as future medical expenses and loss of 
future earning capacity, discussed in the previous section. Robert Rabin, for 
example, asserts that “every tort scholar recognizes that there is frequently 
extraordinary uncertainty and imprecision involved in recovery of pecuni-
ary loss in serious injury cases of the sort that generate high intangible-loss 
awards.”73

At the other end of the spectrum, it is not always understood that dam-
ages for pain and suffering are not wholly unpredictable but rather depend 
to a significant degree on the severity of the injury. The current system 
achieves some degree of “vertical equity” in that it awards higher damages to 
those who suffer the most severe types of injuries.74 The variation in awards 
is said to result in a lack of “horizontal equity,” however, because different 
juries give widely varying amounts for injuries judged by researchers to be 
of comparable severity. Such variation is not surprising, however, once it is 
recognized that an individual who suffers a certain type of bodily injury, of a 
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specified severity, will not or should not necessarily experience the same type 
or degree of pain and suffering as another individual who sustains a simi-
lar injury. Looked at from this perspective, the failure to achieve precision 
in the evaluation of similar injuries is not a major flaw in the system but a 
refined response to highly individuated injuries. It must be remembered that 
plaintiffs who suffer similar injuries can also receive widely varying amounts 
for economic damages, because of the large differences in wages and future 
earning capacity of victims from different socioeconomic classes. Unless we 
are to fault plaintiffs for not experiencing the modal amount of pain and suf-
fering—that is, for being individuals—there is nothing particularly troubling 
about variations in pain and suffering awards, except for cases in which there 
is reason to believe that the jury has awarded an unconscionably high or low 
award.75

The more potent argument against awarding noneconomic damages is 
what is known as the incommensurability argument: the claim that because 
money damages cannot repair intangible harms, they should not be awarded 
simply to give victims something tangible to recognize their loss. Richard 
Abel, for example, believes that noneconomic damages have a corrupting 
influence, in large part because they reduce human experience to money. 
He argues that awarding noneconomic damages violates “our essential 
humanity” by attempting to price bodily integrity, emotional well-being, and 
relationships.76

Much like the claims about imprecision, however, the incommensurabil-
ity objection is flawed because it fails to differentiate between economic and 
noneconomic damages and applies with some force to both types of dam-
ages. To make this point, Lucinda Finley notes that a money award does not 
repair a broken spine or restore the injured person to his or her pre-accident 
state. It simply allows the injured person to obtain medical treatment and 
other assistance, often by reimbursing “substitute ways of functioning, such 
as wheel chairs.” Additionally, when a person is so severely injured that she 
cannot return to work, she loses more than simply lost wages. The disability 
also brings the loss of crucial nonmonetary aspects of employment, including 
“self-esteem, status, place in the community, and social networks,” aspects of 
a person’s identity that may be as important as the income generated by the 
job.77 Because neither type of damage award literally makes the victim whole 
or restores the victim to the status quo ante, selective elimination or curtail-
ment of noneconomic damages cannot be expected to cure the problems of 
imprecision and incommensurability that inhere in the tort system of money 
damages generally. 
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So far, however, the academic defense of noneconomic damages has not 
stopped the legislative assault against noneconomic damages and the rein-
forcement of the damages hierarchy. In part, the political success of the tort 
reform movement stems from the seductive familiarity of the labels them-
selves. Labeling damages “economic versus noneconomic” tacitly erects 
economic damages as the baseline and trades on the positive valence gener-
ally attached to economic measures. Compared to the term “general dam-
ages,” used historically to encompass compensatory awards for nonpecuni-
ary losses, the term “noneconomic” damages sounds like it describes a more 
marginal classification. For many, the category of economic damages seems 
more objective and measurable, in line with prevailing notions of market-
based measures as neutral and scientific. In contrast, the category of noneco-
nomic damages lumps together a wide variety of losses, presumably sharing 
the negative feature of not being based on economics.

These labels, however, are deceiving. Heidi Li Feldman points out that the 
legal distinction between economic and noneconomic damages did not orig-
inate in the discipline of economics and cannot be justified by commonly 
accepted economic principles.78 Feldman explains that, for economists, any 
diminution in human welfare counts as a loss to that individual. She asserts 
that “nowhere in the entire history of modern economics, starting with the 
classical economists of the 18th century, does one find economists arguing 
that some reductions in welfare are peculiarly economic and others are not.”79

Rather than employing a narrow definition of human welfare centered on 
monetary gains and losses, modern economics presupposes that individu-
als choose to enhance their personal welfare in a variety of different ways 
and that they place different values on the losses they suffer. Interestingly 
enough, the wide array of terms used in the law to express noneconomic 
losses—including not only physical pain and suffering but also “fright, ner-
vousness, grief, anxiety, worry, mortification, shock, humiliation, indignity, 
embarrassment, apprehension, terror or ordeal”80—fits well with the broad 
conception of loss of welfare as used by economists. Feldman concludes that 
there is no support in economics for privileging economic loss over noneco-
nomic loss and insists that the distinction is best understood as a “rhetorical 
invention” of tort reformers. 

As the research on damage caps becomes more sophisticated, it will 
undoubtedly refine and complicate the picture of the impact of damage caps 
on specific social groups, particularly as some of the unintended effects of 
such legislation are identified and analyzed. Catherine Sharkey’s empirical 
study of medical malpractice caps, for example, has indicated that plaintiffs’ 
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attorneys and juries may be able to offset the effect of damage caps to some 
extent by recharacterizing a plaintiff ’s loss as economic, particularly with the 
aid of expert witnesses.81 This “crossover effect,” however, may not be feasible 
in several types of cases. For example, we suspect that even if jurors have the 
impulse to award fuller compensation in nursing-home cases, they will have 
less flexibility to do so because it is just too much of a stretch to recharacter-
ize an elderly female plaintiff ’s injury as economic. The same is likely to hold 
true for valuations of loss of fertility or other reproductive harms, which are 
generally regarded as intimate, rather than economic, injuries. Moreover, 
before such a crossover effect can occur, cases must be filed and litigated. 
As the Texas nursing home example shows, damage caps not only limit the 
amount of recovery but can also substantially reduce the number of cases 
brought in particular jurisdictions. 

In the final analysis, the most enduring lesson of the controversy sur-
rounding damage caps on noneconomic compensatory damages is the 
importance of assessing the gender, racial, and other distributional effects 
of damage rules. Before the debate on damage caps, tort reform generally 
proceeded as if the only issue were curbing frivolous lawsuits and excessive 
awards, oblivious to the social justice impact of revisions in damage rules. 
The extensive debate about caps has deepened our understanding of the ways 
gender-linked harms are devalued, fastened scholars’ attention on the bias 
that can result from uncritical acceptance of legal dichotomies, and begun to 
unearth how racial minorities can be denied access to the civil justice system. 
By bringing the law of damages more into the mainstream, it has also posi-
tioned the measure of injuries—and not just the recognition of injuries—as a 
central feature of tort law. 
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Conclusion

Tort law is most often thought of as individualistic and universal, as the area 
of law that defines private rights and obligations between individuals apart 
from contract. Despite the singular importance of the individual to tort law, 
however, tort doctrines do not generally approach the individual as an actual 
person. Instead, the individual of tort law has largely been an abstraction, 
disembodied and living outside of society. Historically, this creature of legal 
theory had no name and fittingly appeared in the examples of the First and 
Second Restatement of Torts as simply A, B, or C.

This book has offered a picture of tort law that departs from idealized 
accounts of the field most often provided by torts theorists. Traditionally, the 
prototypical torts claim is envisioned as arising between strangers, with the 
success of a claim rarely dependent on the identity of the parties or the particu-
lar context in which the injury arose. What distinguishes our critical approach 
to tort law from these more standard accounts is the attention we have paid 
to the social identity of tort victims and to the context of their injuries. In 
analyzing claims for intentional wrongs and negligently caused injuries, we 
have started from the premise that the individuals who pursue such claims 
have a race and a gender. In various contexts, we have tracked the connection 
between a victim’s race and gender and the legal response to her injuries. 

Beyond the social identity of individual plaintiffs, moreover, in this book 
we have recognized that tort claims themselves are not always neutral. Spe-
cific kinds of claims often have a racial or gendered character or arise in 
contexts that are cognitively associated with women or racial minorities. We 
have focused in on these special kinds of cases—whether claims for domestic 
violence, workplace harassment, or wrongful birth—to present a deep and 
nuanced view of how tort law treats the variables of gender and race and to 
assess developments in cases of distinctive importance to women and racial 
minorities. 

In the 21st century, most legal scholars, including tort scholars, have 
rejected stark versions of legal formalism and have acknowledged that tort 
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law does not exist in isolation from the larger culture. Because tort law is nei-
ther self-contained nor autonomous, many scholars also aspire to examine 
tort doctrines not simply as abstract principles and rules but as they operate 
in social context. However, in our view, there is still too little discussion of 
how gender and race have shaped current tort rules or the degree to which 
tort doctrines might be fashioned to promote gender or race equity. In con-
trast to its predecessors, the Third Restatement of Torts does now provide 
first names for the hypothetical individuals used in the examples of tort 
principles—subtly introducing gender into some situations—but there is 
still scant commentary on the distributional effects of particular rules on dif-
ferent social groups or the extent to which considerations of social justice 
inform notions of the “fairness” of tort rules. 

In this book we have identified six different pathways by which consider-
ations of race and gender—connected either to the identity of tort victims or 
to the nature of their claims—have influenced contemporary U.S. tort law. To 
a certain extent, the six pathways we identify overlap with different types of 
gender and race bias described and analyzed by scholars in antidiscrimina-
tion and constitutional law. However, in this book, our objective has been not 
only to scan tort law for concrete instances of gender and race bias but also 
to canvass the field more broadly to seek out the less obvious links between 
tort doctrine and race and gender, even when they do not clearly amount to 
bias or injustice. 

As a matter of formal law and doctrine, contemporary tort law is largely 
gender and race neutral. However, on rare occasions, the gender and race of 
plaintiffs are explicitly taken into account and can alter the outcome of torts 
cases or the value of cases. Thus, the first pathway by which race and gender 
enter tort law is through the front door, in the form of explicit gender and race 
classifications and categories. The most important—and most pernicious—
example of such explicit reliance on gender and race is the use of gender- and 
race-based tables, discussed in chapter 6, to predict the amount of economic 
damages a tort victim may receive in personal injury and death cases. We 
have argued that resort to race and gender as a shortcut to assessing an indi-
vidual’s future earning capacity is inaccurate and unfair and a throwback to 
earlier days when race and gender were uncritically relied upon to award 
lower amounts for injuries to women and minorities than to similarly situ-
ated white male victims. 

In other contexts, the gender and race of plaintiffs have been noticed explic-
itly and have influenced tort judgments in a nonstereotyped manner that tends 
to promote equality of marginalized social groups, rather than retard it. In 
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chapter 3, we examined the approach of a minority of courts that have declared 
that discriminatory racial and sexual harassment is more likely to qualify as 
“outrageous” behavior under the tort of intentional infliction of emotional dis-
tress. Such courts have been willing to use tort law to reinforce the state’s pub-
lic policy against discrimination and have treated the racial or gender identity 
of the plaintiff as relevant both to an assessment of the inappropriateness of 
defendant’s conduct and the serious nature of plaintiff ’s injury. 

More often, considerations of gender and race are covert, resulting in dis-
parate treatment of certain individuals and certain types of claims, in non-
obvious and hidden ways. The second pathway by which gender and race 
enter tort law is through the phenomenon of devaluation of plaintiffs and 
their interests because of race or gender. In some cases, deep-seated negative 
attitudes toward social groups have resulted in a failure to see and to value 
their pain and suffering in a manner comparable to the way similar inju-
ries suffered by dominant groups are viewed and valued. In chapter 2, we 
recounted a pattern in the first half of the 20th century of devaluation of 
claims for injury brought by black families in Louisiana in cases of wrongful 
death. Similar racial devaluation of noneconomic losses is likely to be com-
pounded under current law in jurisdictions that impose a “multiplier” cap on 
noneconomic damages, thereby depressing awards of noneconomic damages 
for low-income plaintiffs with minimal economic damages.

In some cases, devaluation attaches to the type of interest sought to be 
vindicated, rather than to the individual plaintiff. In chapter 4, for example, 
we examined the devaluation of “feminine” interests and activities related to 
childbearing and childrearing. In numerous cases of negligently caused mis-
carriages and stillbirths, coerced sterilizations of African American women, 
and “bystander” claims in which mothers have witnessed their child’s serious 
injury or death, courts have struggled to comprehend the nature of the harm 
and have often been reluctant to regard the interest at stake as worthy of legal 
protection. In such cases, we saw that, because the process of gender devalu-
ation infects whole categories of claims, individual men who suffer similar 
“feminine” injuries are also disadvantaged.

The third pathway by which gender and race considerations enter tort law 
is through unconscious stereotyping and cognitive biases that affect judgments 
about causation and blame in certain types of tort cases. In chapter 5, we 
explored principles of cognitive psychology to understand why judges and 
jurors might be more willing to attribute negative outcomes to a plaintiff ’s 
internal traits than to impose responsibility on external forces connected to 
defendant’s behavior. In cases of wrongful birth, we traced the willingness 
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of courts to regard physician negligence as a cause of plaintiffs’ harm only 
after Roe v. Wade was decided and related cultural developments supporting 
women’s reproductive autonomy made it possible to imagine an interrup-
tion of the birth process. In lead paint cases, we exposed the danger of racial 
stereotyping infecting causal judgments when judges considered the likely 
origin of cognitive injuries to minority children exposed to toxic substances. 
In such gendered and racialized contexts, plaintiffs suffer the risk that legal 
decision makers will regard their injuries as normal for their group and will 
not be predisposed to entertain other explanations for the harm. 

The remaining three pathways by which gender and race enter tort law 
relate more to structural features of contemporary tort law than to psycho-
logical processes such as the stereotyping, disparate treatment, selective 
sympathy, and failures of imagination that characterize the three pathways 
already discussed. Because gender and race equity have not been articulated 
as a specific goal of tort law, tort doctrines and reforms are not often thor-
oughly examined for their disparate effects on marginalized groups. In some 
instances, lawmakers and courts may be oblivious to the harmful impacts 
that neutral policies have on women and on low-income groups, especially 
minorities. We analyzed the most dramatic example of the disparate social 
impact of tort reform in chapter 6 in our review of empirical research on leg-
islative caps imposed on noneconomic damages. The larger political debate 
about caps has not centered on gender and race but has been preoccupied 
with concerns about runaway verdicts, excessive damages, and dispropor-
tionate liability for tort defendants generally. We discussed how the harsh 
impact of caps, however, has nevertheless been felt selectively by female 
plaintiffs who suffer nonmonetizeable injuries, such as loss of fertility, by 
elderly residents of nursing homes, by families of children wrongfully killed, 
and by low-income minority plaintiffs who are unable to secure legal repre-
sentation without the prospect of a sizeable award of noneconomic damages. 
Additionally, in chapter 3 we analyze how seemingly neutral features, such 
as short statutes of limitations and exclusions in insurance law, operate to 
disproportionately bar women’s claims for injuries from domestic violence. 

Perhaps the most important structural feature of contemporary tort law—
and the fifth pathway of entry for considerations of gender and race—is the 
existence of seemingly neutral dichotomies describing types of injuries and 
types of damages that privilege certain tort claims and recoveries and impose 
special restrictions on others. In chapters 2 and 4, we explained how, histori-
cally and at present, claims of negligent infliction of mental distress have been 
approached skeptically by courts, resulting in precarious recovery for a group 
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made up largely of female plaintiffs who seek recovery for gender-related 
injuries resulting from sexual exploitation, reproductive injury, and injury to 
intimate family relationships. This well-entrenched hierarchy in tort law that 
positions physical injury above injury to emotions and relationships has been 
remarkably effective in making it more difficult to secure legal protection 
for many of the serious recurring injuries in women’s lives, while appearing 
evenhanded and gender-neutral. In chapter 6, we described how the recent 
“tort reform” assault on noneconomic damages has supplemented and rein-
forced the physical/emotional harm dichotomy by making it more difficult 
for plaintiffs to recover for injuries that have no market value, adding to the 
widespread belief that economic harm is somehow more important and more 
genuine than noneconomic harm. Throughout the book, we have maintained 
that this is a false dichotomy that harms women by subtly shifting attention 
away from the negative gender effects of the hierarchy it constructs. 

Finally, in chapter 3, we focused on domain disputes as the sixth and final 
pathway through which gender and race connect to tort law. We explained 
how tort law has never provided a secure remedy for harms, notably domes-
tic violence and workplace harassment, that rank among the most serious 
forms of abuse affecting women and racial minorities. This enormous gap 
in protection is no longer justified by denying or failing to recognize the 
widespread existence of abuse. Rather, similar to the construction of implicit 
hierarchies of value within tort law, a conceptual boundary has been drawn 
between the domain of tort law and that of other bodies of law—principally 
family law and civil rights law—that pushes out claims of gender and race 
abuse from the mainstream of torts. We have argued against such artificial 
boundaries and expressed concerns that cordoning off gender- and race-
related injuries from tort law severely undercuts its claim to universal protec-
tion against wrongful behavior.

The six pathways we describe are not completely separate avenues but are 
interrelated and often mutually reinforcing. When an explicit racial classifi-
cation in the form of a “black” earnings table is used to determine an injured 
child’s earning capacity, for example, those tables are partly a product of a 
history of racial stereotyping and covert disparate treatment of minorities 
in the workplace. When suits for sexual exploitation and racial harassment 
are devalued within tort law and categorized as emotional distress claims, it 
is easier to declare that they are best handled outside the domain of torts, in 
areas regarded as more suitable for addressing gender and minority inter-
ests. Likewise, when injuries from domestic violence are defined as outside 
the mainstream of torts, we can more readily ignore structural mechanisms, 
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such as insurance exclusions, that burden victims of domestic violence and 
prevent their claims from being heard. And when there is little inclination to 
examine tort doctrines or reforms for their disparate effects on marginalized 
social groups, it is unlikely that judges or jurors will take special care not to 
allow the racial or gendered context of a controversy to influence their judg-
ments about causation and blame.

The upside potential of the interrelated character of the pathways we 
describe, however, is that it is also possible to intervene at multiple points to 
guide tort law in a progressive direction that promotes gender and race equity. 
As a dynamic body of common law, tort law already contains many progressive 
cases and doctrinal strands that have allowed us to envision what a more egali-
tarian approach might look like and how these progressive strands in the law 
might be organized to make them more visible and influential. In this book, 
we have offered a variety of specific suggestions to reform current law, such 
as eliminating the use of gender- and race-based tables and permitting tort 
claims for workplace harassment to supplement and strengthen the protection 
offered by statutory civil rights law. Aside from specific proposals attached to 
distinct claims, however, we have also formulated three general prescriptions 
for progressive change that we regard as central to making tort law more equi-
table and more responsive to the interests of women and racial minorities. 

The first prescription for change builds on the willingness of some courts 
to allow principles and norms from statutory civil rights law and constitu-
tional law to migrate into torts. This development has been most pronounced 
in intentional torts when courts have imported concepts from Title VII hos-
tile workplace environment law to provide a basis for recovery for tort claims 
for intentional infliction of emotional distress. We have also seen the migra-
tion phenomenon at work, however, when courts have cited statutes against 
sexual exploitation and constitutional rulings protecting a woman’s right to 
procreative choice as a reason for imposing a duty of due care on physicians 
and other actors whose conduct impairs a plaintiff ’s interest in sexual auton-
omy or reproduction. And, most directly, we have witnessed the intersection 
of civil rights, constitutional law, and tort law in Judge Weinstein’s 2008 dec-
laration that the use of race-based tables to calculate a tort victim’s damage 
award was unconstitutional. 

Our first prescription for change is to increase and accelerate the migra-
tion of these civil rights principles and norms into tort law in a self-conscious 
effort to weave gender and race equality into basic tort law principles. We 
advocate connecting civil rights and civil wrongs so that violations of civil 
rights will no longer be approached solely as public law infractions, insulated 
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from tort liability. So far, this course has been taken only outside the United 
States. In chapter 3, we explained how the Canadian Supreme Court defined 
human dignity as intertwined with social equality and considered devalua-
tion and marginalization of social groups to be an affront to human dignity. 
Fusing dignity and equality in this fashion would make it far less likely that 
discriminatory behavior could continue to fall below the threshold of “outra-
geous” conduct actionable under U.S. tort law. Additionally, in chapter 6, we 
discussed the approach of the Israeli Supreme Court, which rejected the use 
of ethnic-based statistics to lower an award of damages to an Arab child. The 
Israeli court made the significant determination that an award of tort dam-
ages should strive to return tort victims not simply to the status quo ante but 
to a “just and fair” status, one that does not reproduce past inequalities among 
social groups. We urge that U.S. courts move in a similar direction—not to 
replace or displace established tort principles—but to reframe them in accord 
with contemporary understandings of civil rights norms and principles. 

In line with these developments, our second prescription for change like-
wise draws upon sex discrimination and constitutional law but is directed 
more specifically to the important issue of deciding when to impose a duty 
of due care in negligence cases. Our study of the tort of negligent infliction 
of emotional distress reveals that this corner of the law is saturated with gen-
der-related issues, full of cases dealing with sexual exploitation, pregnancy, 
reproductive choice, and intimate family relationships. Despite liberalization 
in some jurisdictions of the rules governing liability, recovery in negligent 
infliction cases is still precarious and is hampered by a variety of special 
restrictions and doctrinal hurdles. A critical feature of so many of these neg-
ligent infliction cases is that a defendant’s conduct has damaged a plaintiff ’s 
well-being in contexts central to her identity as a woman, mother, or family 
member. Often at stake is the right of the plaintiff to control her own sexu-
ality or to make decisions about bearing and nurturing children. We have 
made the case for prioritizing plaintiffs’ interests in sexual integrity and 
reproduction as interests worthy of heightened protection in tort law. These 
interests not only are of crucial importance for women’s equality but have 
attained the status of fundamental rights under the U.S. Constitution. Taking 
the simple but important step of naming sexual autonomy and reproduction 
as special interests that trigger a duty of care in negligence law would bring 
the domain of torts and constitutional law closer together and provide much 
needed protection for liberty and equality in the private realm. 

Our third prescription for change relates to the structure and core of tort 
law as it is generally conceived. Throughout our study, we have noticed that 
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the areas of tort law of particular importance to women and minorities are 
most often located at the margins of the field, at some distance from the 
negligence claims for physical injury situated at the center. Thus, this book 
devotes far more attention to intentional torts, emotional distress, and dam-
ages than would a conventional treatise on torts. The conventional way of 
thinking about torts, moreover, has the effect of erasing issues of equality 
and social justice from the core of the field and convincing us that tort law is 
all about accidents and incidents unrelated to the social identities of victims 
and the nature of their claims. We have resisted this configuration and have 
argued that if domestic violence and sexual and reproductive harms were 
afforded greater protection in torts, the shape of the field would change dra-
matically, pushing intentional torts and nonphysical harms toward the cen-
ter. The important point here is that the “core” and “margins” of tort law are 
not natural or fixed but are dynamic social constructions that are tools of 
persuasion as well as organization. 

Relatedly, we have questioned the boundaries drawn between torts and 
other fields of law because such boundaries are also social constructions that 
tend to elide important debates over the degree of protection that should 
be afforded to persons who suffer recurring types of systemic harm. When 
domestic violence victims are relegated exclusively to family law or to crimi-
nal law to seek redress for their injuries, they are denied the measure of 
compensation and deterrence that comes only from torts. Taking domestic 
violence harms out of tort law also takes away the opportunity for private 
enforcement of equality norms and the occasion to treat domestic violence 
as a universal injury, instead of a women’s issue. Accordingly, our third pre-
scription for change calls for demarginalizing claims of particular impor-
tance to women and minorities and reconceptualizing the core of tort law. 

It is worth pointing out that beneath each of our prescriptions for change 
lies the conviction that promoting equality and social justice through tort law 
is a legitimate enterprise. We recognize that this proposition is not uncontro-
versial and that arguments for changing tort law are generally couched solely 
in terms of compensation and deterrence. However, we believe there is room 
in tort law for equality. Our study of race, gender, and tort law convinces us 
that race and gender considerations have already significantly influenced tort 
doctrines. Our critical take on tort law suggests that disregarding gender and 
race will not ensure equality, but only increases the chances that tort law will 
reproduce inequities of the past and project them onto the future. The mea-
sure of injury is a telling expression of a culture’s deeply held values. Gender 
and race equity should not be left out. 
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