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INTRODUCTION

Muslim Family Law and the Question of
Equality
Ziba Mir-Hosseini, Kari Vogt,
Lena Larsen and Christian Moe

Gender equality is a modern ideal, which has only recently, with the expansion
of human rights and feminist discourses, become inherent to generally accept-
ed conceptions of justice. In Islam, as in other religious traditions, the idea of
equality between men and women was neither relevant to notions of justice nor
part of the juristic landscape. To use an idiom from Islamic juristic tradition,
gender equality is among the ‘newly created issues’ (masd’il mustahdatha), that
is, one of those issues for which there is no previous ruling. It is an issue that
Muslim jurists have not had to address until the twentieth century. In the sec-
ond half of the century, with the adoption of the United Nations Convention
on the Elimination of all forms of Discrimination against Women (CEDAW),
gender equality acquired a clear international mandate. Since it came into force
in 1981, CEDAW has been ratified by all Muslim states except three (Iran,
Somalia and Sudan); in most cases, however, ratification has been subject to
‘Islamic reservations’, which speak of unresolved tensions.

This book explores the political and hermeneutical challenges that the idea of
gender equality poses to Islamic legal tradition, the problems faced by those who
advocate such an idea, and their prospects of success. There are two related contexts.
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The first is that of twentieth-century shifts, both globally and locally, in the politics of
religion, with a particular focus on changed relations between Islamic legal tradition,
states and social practices. The second is that of the encounter between two radi-
cally opposed value systems, one rooted in pre-modern conceptions of justice, gen-
der and rights, as found in Islamic legal discourses that sanction discrimination on
the basis of gender, the other shaped by the contemporary ideals of human rights,
equality and personal autonomy, based on international human rights standards
and documents, and advocated by feminism. The book firmly locates the issue of
gender equality and Islamic legal tradition within these two contexts, and identifies
several approaches that resolve and transcend what is still regarded by many as an
irreconcilable conflict of ideas.

The first chapter sets the stage by sketching twentieth-century developments in
the politics of religion, law and gender in Muslim contexts, focusing on two key re-
form texts and their implications for current debates. The following four chapters
investigate current practical efforts at legal reform in the context of women’s lived
social reality: in Egypt, Morocco and the global Musawah movement. The next five
chapters deal with fundamental questions of how gender equality before the law can
be supported from within the Islamic tradition, addressing the purposes of Islamic
law, the hermeneutics of the Qur’an and hadith (Prophetic traditions), and the role
of reason and religious ethics. In lieu of a conclusion, the final chapter observes that
equality must be negotiated and realised through broad social and political change.

The arguments in this book all deal, in their various ways, with institutes of
Islamic law known by their technical Arabic terms as giwama and wilaya, both of
which, in this context, denote forms of guardianship - traditionally, male guard-
ianship over women, by the husband as provider, and by the father or other male
relative as legal guardian arranging the marriage of his ward, respectively. These
notions serve as a point of entry to tackling a broad range of problems relating to
gender equality before the law. Another recurring concept is magqasid al-shari‘a,
the objectives of Islamic law. The idea that all Islamic legal norms pursue a set of
general aims, connected with the common good and available to human reason,
has a distinguished intellectual pedigree in classical thought and has inspired modern
reform thinkers.

This approach, framing the problem in terms of guardianship and exploring
magqasid theory as a means to finding solutions, was forged through three work-
shops held in Marrakech (2008) and Cairo (2009 and 2010), which involved par-
ticipants from all over the world. Although organised by the Oslo Coalition on
Freedom of Religion or Belief, this was not an inter-religious dialogue, but a Mus-
lim project, bringing together Muslim experts — religious scholars, experts in the
social, human and legal sciences from secular academia, and non-governmental
organisation (NGO) activists — who share a commitment to engage with the Islamic
tradition in order to bring about reform consonant with modern human rights
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ideals. This has two important implications. First, the framework has enabled us
to have remarkably open, frank and constructive discussions, without the reciprocal
accusations and apologetics that often impede constructive dialogue on Islam and
gender equality in other settings. Second, the point of departure is a Muslim frame-
work of religious, legal and ethical thought.

The Oslo Coalition, which has defined its own role as only facilitating the process,
is an international network of experts and representatives from religious and other
life-stance communities, academia, NGOs, international organisations and civil
society, based at the University of Oslo and funded by the Norwegian government.
It carries out a number of projects to promote freedom of religion or belief world-
wide. The ‘New Directions in Islamic Thought’ project, a series of workshops with
Muslim thinkers in 2004-7, resulted in a book exploring a broad range of topics in
Islamic reform,' and in an initiative to continue the process with a narrower focus
on gender equality and family law, resulting in the present volume.

Dilemmas and divergent approaches to reform

What family law reforms should Muslim women and their advocates aspire to, and
how can the Islamic case for these reforms be argued? As the discussions made
clear, there is no single, cut-and-dried answer; there are policy dilemmas to be
negotiated, and multiple theoretical approaches.

The gap between modern and pre-modern notions of justice, already alluded
to, raises the strategical question of whether a theory of gender equality before the
law can be formulated somehow within the traditional framework, or whether this
project requires radical new departures in Islamic knowledge. This tension runs
through all the theoretical issues discussed: how to understand revealed scriptures
and their hermeneutics? How can reformers deal with hadith? What are the roles
of reason and the moral convictions of modern Muslims? Can and should change
be sought through the dominant legal discipline (figh), or must the solution lie in
a new emphasis on ethics?

Different contributors differ over the merits of the magqasid approach, over the
foundations for ‘objectives’ of Shari‘a, over how these objectives are to be inter-
preted and over what role they can play in reform.

When discussions turned to practical legal reform, particularly in the context of
ongoing developments in Morocco and Egypt, where we held our workshops, dilem-
mas soon arose. A fundamental question, for women’s groups in the Muslim world
as elsewhere, is how to deal with difference and still respect equality. In formulating
their demands, these groups are aware that, because Islamic law accords different
rights to men and women, equality before the law would do away not only with male
privilege, but with certain female privileges that women may be loath to give up, such
as the unilateral right to a bride-gift (imahr) and maintenance (nafaqa).



4 GENDER AND EQUALITY IN MUSLIM FAMILY LAW

Another fundamental question concerns the use of Islamic references along with
references to international human rights in advocacy. It is fraught with issues of re-
ligious legitimacy, internal divides between ‘secular’ and ‘religious’ activists, effective
communication with the masses, and reluctance to press claims seen to go ‘against
the Qur’an’, whether for reasons of personal piety or fear of societal reactions.

As noted above, many Muslim states have justified reservations against core
articles of CEDAW with reference to the Islamic Shari‘a. CEDAW is framed as be-
ing in conflict with the religion of Islam, which is presented as the monolithic and
unchangeable religion of the collectivity of Muslims. This raises the problem of the
right of individuals to have a different understanding of Islam from that of the state;
for example, an understanding of Islam that supports gender equality as a matter
of belief. Gender equality is, therefore, also an issue of freedom of religion or belief.

Convergent conclusions

Across these differences, it appears that a diverse group of Muslim reform thinkers
can converge on a set of shared conclusions. First, and obviously, the participants
generally agreed that there is an acute need to work for greater gender equality before
the law. Second, they are concerned with bridging the gap between the secular and
religious camps in women’s issues — a stark social and organisational divide in
some countries.

Third, they see a need to work within a triple reference frame: the religion of
Islam, its sacred texts and normative tradition; human rights, as formulated in
CEDAW and other instruments of international law; and the social reality of Muslim
women’s lives ‘on the ground’, which may confound the expectations and solutions
offered both by classical figh and by reformists and human rights advocates. The
project of reform is thus inherently inter-disciplinary, and requires experts and
efforts in the social and human sciences as well as in law and in Islamic sciences.
The extent to which ‘reality’ and research findings are being taken into account
to formulate novel solutions in fields such as bioethics or Islamic finance makes
it all the less comprehensible why only classical jurists’ texts should matter where
women’s interests are at stake.

Fourth, they emphasise the relationship between the religious text and the social
context. In particular, they insist that Islamic jurisprudence and positive law (figh)
is a historical development, socially constructed and embedded in diverse social
contexts, and not a sacred, revealed and unchangeable part of religion. This allows
them to argue that figh must change with the times and be updated to take into
account vast social changes, including the expansion of women’s education and
employment outside the home, and profound changes in the concept and structure
of the family. For some, figh needs first to be thoroughly deconstructed and desa-
cralised for meaningful discussion and reform to take place. Many thinkers find it
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useful to draw a sharp distinction between Shari‘a as the eternal law of God, and
figh as the fallible and mutable human understanding of this law.

Perspectives and prospects

In Muslim countries, as in the West, gender equality is not a technical problem
with a solution. Rather, it is a historical process that is still unfolding, and a moving
target that is constantly negotiated.

The gender issue and advocacy for women’s rights already have a long history
in Islam, and much has changed since the pioneering efforts of Rifa‘a al-Tahtawi
(1801-1873) for women’s education. Other prominent male Muslim intellectuals
took up the cause in the nineteenth and twentieth centuries, such as Qasim Amin
(Egypt, d. 1908), al-Tahir al-Haddad (Tunisia, d. 1935) and “Allal al-Fasi (Morocco,
d. 1974), and some of them are discussed in this book.

In more recent times, unfortunately, one thing has not changed since al-Had-
dad was denounced and ostracised in the 1930s: scholars and advocates dealing
with gender equality, or with other sensitive issues of Islamic reform, sometimes
pay a very high price. Among the contributors to this book, the late Nasr Abu-
Zayd (1943-2010) found himself driven into exile after a court declared him an
apostate and annulled his marriage. Mohsen Kadivar and Hasan Yusefi Eshke-
vari, too, have had to leave their country, where they had been imprisoned and
the latter defrocked; their difficult situation did not allow them to join our work-
shops.

Other things have changed. Two significant changes must be highlighted. First,
women have themselves entered the arena as a whole new group of social actors: as
advocates, researchers, policy-makers, jurists and — controversially — producers of
religious knowledge. To be sure, not all of them call for gender equality before the
law; of those who do, not all would consider themselves ‘feminists’, Islamic or otherwise.
But their participation has changed the terms of the debate, with profound and
far-reaching implications.

A second massive social and political change is the Arab Spring, starting in
December 2010, which could have significant impact on family law reform. Public
expectations were raised as political and social change were seen to be possible. To
the extent that these developments lead to democratisation, they could open up
new avenues for advocacy and legislative change, as well as alter the terms of access
to knowledge. Women have played key roles in the Arab Spring movement, but
it remains uncertain whether their contributions will translate into permanent
gains for women’s political participation. The opposite outcome - a religious
and political backlash against gender equality — seems all too possible. At this
precarious moment, Islamic arguments in favour of equality before the law are
particularly important.
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Notes

1 Vogt, Kari, Lena Larsen and Christian Moe (eds), New Directions in Islamic
Thought: Exploring Reform and Muslim Tradition (London: I1.B.Tauris, 2009).



JUSTICE, EQUALITY AND MUSLIM
FAMILY LAWS

New Ideas, New Prospects
Ziba Mir-Hosseini

Contemporary notions of justice, informed by the ideals of human rights, equality
and personal freedom, depart substantially from those that underpin rulings in
classical figh (Islamic jurisprudence) and established understandings of the Shari‘a.
This disjunction is a central problem that permeates debates and struggles for an
egalitarian family law in Muslim contexts.

For instance, take the following two statements:

The fundamentals of the Shari‘a are rooted in wisdom and promotion of the welfare
of human beings in this life and the Hereafter. Shari‘a embraces Justice, Kindness,
the Common Good and Wisdom. Any rule that departs from justice to injustice,
from kindness to harshness, from the common good to harm, or from rationality to
absurdity cannot be part of Shari‘a.?

The wife is her husband’s prisoner, a prisoner being akin to a slave. The Prophet di-
rected men to support their wives by feeding them with their own food and clothing
them with their own clothes; he said the same about maintaining a slave.?

Both statements are by Ibn Qayyim al-Jawziyya (1292-1350), a fourteenth-century
jurist and one of the great reformers of his time.* The first statement speaks to all
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contemporary Muslims, and both advocates of gender equality and their oppo-
nents often use it as an epigraph.’ But the second statement, which reflects classical
figh conceptions of marriage, goes against the very grain of what many contempo-
rary Muslims consider to be ‘Justice, Kindness, the Common Good and Wisdom’.
Consequently, Muslim legal tradition and its textual sources have come to appear
hypocritical or, at best, contradictory. This presents those who struggle to reform
Muslim family laws with a quandary and a host of questions: what is the notion of
justice in Islam’s sacred texts? Does it include the notion of equality for women
before the law? If so, how are we to understand those elements of the primary
sources of the Shari‘a (Qur’an and hadith) that appear not to treat men and women
as equals? Can gender equality and Shari‘a-based laws go together?

These questions are central to the ongoing struggle for an egalitarian construc-
tion of family laws in Muslim contexts and have been vigorously debated among
Muslims since the late nineteenth century.® Some consider religion to be inherently
patriarchal and any engagement with it to be a futile and incorrect strategy;” others
argue that, given the linkage between the religious and political dimensions of
identity in Muslim contexts, the path to legal equality for women in those contexts
necessarily passes through religion.® This chapter aims to explore these questions
and address what often remains neglected in this debate: how Muslim women’s
struggle for equality is embedded in the intimate links between theology and poli-
tics. My central argument has two elements. First, the struggle is at once theological
and political, and it is hard and sometimes futile to decide when theology ends and
politics begin. Secondly, in the last two decades of the twentieth century a growing
confrontation between political Islam and feminism has made the intimate links
between theology, law and politics more transparent. New voices and forms of
activism have emerged that no longer shy away from engagement with religion. A
new discourse, which came to be known as ‘Islamic feminism’, started to challenge
the patriarchal interpretations of the Shari‘a from within.

After a brief examination of the notion of gender justice in classical figh texts, I
sketch twentieth-century developments in the politics of religion, law and gender
in Muslim contexts. This is followed by a discussion of two reform texts that nego-
tiate and bridge the chasm - the dissonance — between contemporary notions of
justice and gender rights and those informed by classical figh rulings, and that lay
the groundwork for an egalitarian family law. These are the book Women in the
Shari‘a and in Our Society (1930) by Tunisian religious reform thinker al-Tahir
al-Haddad, and the article ‘The status of women in Islam: a modernist interpreta-
tion’ (1982) by Pakistani reform thinker Fazlur Rahman. I have chosen to focus
on these two texts because they belong to two key moments in the Muslim debate
and struggle to define the scope of women’s rights in the twentieth century.
Al-Haddad’s book appeared in the context of early twentieth-century debates and
the early phase of the codification of Muslim family law; Fazlur Rahman’s article
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was published when political Islam was at its zenith and Islamists, trumpeting the
slogan ‘return to Shari‘a’, were dismantling some earlier reforms. Both thinkers
met with a great deal of opposition from the clerical establishments in their own
countries at the time, but their ideas, which conservative clerics declared to be
heretical, proved to be instrumental in shaping later discourses and developments.
Al-Tahir al-Haddad’s ideas informed Tunisian family law, which was codified in
1956, and to this day remains the only Muslim code that bans polygamy. Fazlur
Rahman developed a methodology and framework that, by the end of the century,
facilitated the emergence of feminist scholarship in Islam. I conclude by consider-
ing the implication of this scholarship with regard to changing the terms of refer-
ence of the debates over Muslim family law reforms.

1. Men’s authority over women: giwdma as a legal postulate

At the heart of the unequal construction of gender rights in Muslim legal tradition
lies the idea that men have guardianship or giwama over women. Verse 4:34 (from
which the idea is derived) is commonly understood as mandating men’s authority
over women, and is frequently invoked as the main textual evidence in its support.
This verse is often the only verse that ordinary Muslims know in relation to family
law. It reads:

Men are qawwamiin (protectors/maintainers) in relation to women, according to
what God has favored some over others and according to what they spend from
their wealth. Righteous women are ganitat (obedient) guarding the unseen accord-
ing to what God has guarded. Those [women] whose nushiiz you fear, admonish
them, and abandon them in bed, and adribuhunna (strike them). If they obey you,
do not pursue a strategy against them. Indeed, God is Exalted, Great.®

Since the early twentieth century, this verse has been the focus of intense contesta-
tion and debate among Muslims, centring on the four terms I have highlighted.
There is now a substantial body of literature that attempts to contest and recon-
struct the meanings and connotations of these terms as understood and turned into
legal rulings by classical jurists.® Recent contributions have been most concerned
with the last part of the verse, and the issue of domestic violence.” Neither this
concern nor the contestation over the meanings of these terms is new; they occu-
pied the minds of classical Muslim jurists when they inferred from the verse legal
rulings regarding the rights and duties of spouses in marriage.” But the nature and
the tone of the debates are new. Juristic disagreements were not, as now, about the
legitimacy or legality of a husband’s right to beat his wife if she defies his authority;
they were about the extent and harshness of the beating he should administer. In
classical figh texts, the validity and inviolability of men’s superiority and authority
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over women was a given; the verse was understood in this light, and the four key
terms were used to define relations between spouses in marriage, and notions of
gender justice and equity. As we shall see, all revolved around the first part of the
verse and the notion that men are women’s gawwamiin, protectors and providers.

Let us call this the giwama postulate,” which I shall argue is the lynchpin of the
whole edifice of the patriarchal model of family in classical figh. We see the working
of this postulate in all areas of Muslim law relating to gender rights, but its impact
is most evident, as I have argued elsewhere, in the laws that classical jurists devised
for the regulation of marriage. They defined marriage as a contract (nikah), and
patterned it after the contract of sale (bay‘). The contract renders sexual rela-
tions licit between a man and woman, and establishes a set of default rights and
obligations for each party, some supported by legal force, others by moral sanc-
tion. Those with legal force revolve around the twin themes of sexual access and
compensation, and are embodied in two central legal concepts: tamkin (submis-
sion) and nafaqa (maintenance).” Tamkin, obedience or submission, specifi-
cally with regard to sexual access, is the husband’s right and thus the wife’s duty;
whereas nafaqa, maintenance, specifically shelter, food and clothing, is the wife’s
right and the husband’s duty. The wife loses her claim to maintenance if she is in
a state of nushiiz (disobedience). The husband has the unilateral and extra-judicial
right to terminate the contract by faldq or repudiation; a wife cannot terminate
the contract without her husband’s consent or the permission of the Islamic judge
upon producing a valid reason. There are numerous moral injunctions that could
have limited men’s power to terminate marriage; for instance, there are sayings
from the Prophet to the effect that faldq is among the most detested of permitted
acts, and that when a man pronounces it, God’s throne shakes. Yet classical figh
made no attempt to restrict a man’s right to faldgq. He needs neither grounds nor
the consent of his wife.

There were, of course, differences between and within the classical schools over
what constituted and what defined the three interrelated concepts - nafaqa, tamkin
and nushiiz - but they all shared the same conception of marriage, and the large
majority linked a woman’s right to maintenance to her obedience to her husband.
The reason for their disagreement, Ibn Rushd tells us, was ‘whether maintenance
is a counter-value for (sexual) utilization, or compensation for the fact that she is
confined because of her husband, as the case of one absent or sick’.* And it was
within the parameters of this logic - men provide and women obey - that notions
of gender rights and justice acquired their meanings. Cognizant of the inherent
tension in such a construction of marriage, and seeking to contain the potential
abuse of a husband’s authority, classical jurists narrowed the scope of this author-
ity to the unhampered right to sexual relations with the wife, which in turn limited
the scope of her duty to obey to being sexually available, and even here only when
it did not interfere with her religious duties (for example, when fasting during
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Ramadan, or when bleeding during menses or after childbirth). Legally speaking,
if we take the figh texts at face value, according to some a wife had no obligation to
do housework or to care for the children, even to suckle her babies; for these, she
was entitled to wages. Likewise, a man’s right to discipline a wife who was in the
state of nushiiz was severely restricted; he could discipline her, but not inflict harm.
For this reason, some jurists recommended that he should ‘beat’ his wife only with
a handkerchief or a miswak, a twig used for cleaning teeth.”

Whether these rulings corresponded to actual practices of marriage and gender
relations is another area of inquiry, one that recent scholarship in Islam has only
just started to uncover.”® What is important to note here is that the giwama postu-
late served as a rationale for other legal disparities — such as men’s rights to polyg-
amy and unilateral repudiation, women’s lesser share in inheritance, or the ban
on women being judges or political leaders. That is to say, women cannot occupy
positions that entail the exercise of authority in society because they are under their
husband’s authority — and are thus not free agents and not able to deliver impar-
tial justice. Similarly, since men provide for their wives, justice requires that they
be entitled to a greater share in inheritance. These inequalities in rights were also
rationalised and justified by other arguments, based on assumptions about innate,
natural differences between the sexes: women are by nature weaker and more
emotional, qualities inappropriate in a leader; they are created for childbearing, a
function that confines them to the home, which means that men must protect and
provide for them.”

2. The reform and codification of classical figh provisions of family law*

In the course of the twentieth century, as nation-states emerged among Muslim
populations, classical figh conceptions of marriage and family were partially
reformed, codified and grafted onto modern legal systems in many Muslim-major-
ity countries.” The best-known exceptions were Turkey and Muslim populations
that came under communist rule, which abandoned figh in all areas of law, and
Saudi Arabia, which preserved classical figh as fundamental law and attempted to
apply it in all spheres of law. In countries where classical figh remained the main
source of family law, the impetus and extent of family law reform varied, but,
with the exception of Tunisia, which banned polygamy, on the whole the classi-
cal figh construction of the marital relationship was retained more or less intact.
Reforms were introduced from within the framework of Muslim legal tradition,
by mixing principles and rulings from different figh schools and by procedural
devices, without directly challenging the patriarchal construction of marriage in
figh.* They centred on increasing the age of marriage, expanding women’s access
to judicial divorce and restricting men’s right to polygamy. This involved requiring
the state registration of marriage and divorce, or the creation of new courts to deal
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with marital disputes. The state now had the power to deny legal support to those
marriages that were not in compliance with official state-sanctioned procedures.

All these changes transformed relations between Muslim legal tradition, state
and social practice. Codes and statute books took the place of figh manuals; family
law was no longer solely a matter for private scholars - the fuqaha’ - operating
within a particular figh school, rather it became the concern of the legislative
assembly of a particular nation-state. Confined to the ivory tower of the seminar-
ies, the practitioners of figh became increasingly scholastic, defensive and detached
from realities on the ground. Patriarchal interpretations of the Shari‘a acquired a
different force; they could now be imposed through the machinery of the modern
nation-state, which had neither the religious legitimacy nor the inclination to chal-
lenge them.

With the rise of Islam as both a spiritual and a political force in the latter part
of the twentieth century, Islamist political movements became closely identified
with patriarchal notions of gender drawn from classical figh. Political Islam had
its biggest triumph in 1979, in the popular revolution that brought clerics into
power in Iran. This year also saw the dismantling of some of the reforms intro-
duced earlier in the century by the modernist governments — for instance, in Iran
and Egypt - and the introduction of the Hudood Ordinances in Pakistan, which
extended the ambit of figh to certain aspects of criminal law. Yet this was the year
when the UN General Assembly adopted CEDAW, which gave gender equality a
clear international legal mandate.

The decades that followed saw the concomitant expansion, globally and locally,
of two powerful but seemingly opposed frames of reference. On the one hand, the
human rights framework and instruments such as CEDAW gave women’s rights
activists what they needed most: a point of reference and a language with which to
resist and challenge patriarchy. The 1980s saw the expansion of the international
women’s movement, and the emergence of NGOs with international funds and
transnational links that gave women a voice in policy-making and public debate
over the law. On the other hand, Islamist forces — whether in power or in opposi-
tion - started to invoke ‘Shari‘a’ in order to dismantle earlier efforts at reform-
ing and/or secularising laws and legal systems. Tapping into popular demands for
social justice, they presented this dismantling as ‘Islamisation’, and as the first step
in bringing about their vision of a moral and just society.

In other words, the twentieth century witnessed the widening of the chasm
between notions of justice and gender rights found in Muslim legal tradition and
those that were being adopted internationally. This chasm, this dissonance, was, as
we shall see, as much political as epistemological. I now turn to the texts of al-Tahir
al-Haddad and Fazlur Rahman, which try to negotiate and bridge the chasm. They
appeared at two critical moments in the twentieth-century politics of modernism:
the struggle against colonial powers and the challenges posed by political Islam. At
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both moments, the issue of gender rights and Muslim legal tradition became part
of an ideological battle between different forces and factions.

3. Al-Tahir al-Haddad (1899-1935): a lonely reformer

Al-Tahir al-Haddad’s book Our Women in the Shari‘a and Society is part of a consid-
erable nationalist and reformist literature dating to the early twentieth century
and the fierce debate on the ‘status of women in Islam’ ignited by the encounter
with Western colonial powers.? Two genres of texts emerged. The authors of the
first more or less reiterated the classical figh positions, and confined themselves
to enumerating the rights that Islam conferred on women. Texts of the second
genre, the most influential of which was Qasim Amin’s The Liberation of Women
(1899), offered a critique of figh rulings and proposed reforms to realise women’s
rights. They called for women’s education, for their participation in society and for
unveiling. One subtext in these works was the refutation of the colonial premise
that ‘Islam’ was inherently a ‘backward’ religion and denied women their rights;
another was the quest for modernisation and the reform of laws and legal systems
as part of the project of nation-building. Without women’s education and their
participation in society, the modern, independent and prosperous state for which
they were struggling could not be achieved.

Al-Haddad’s book belongs to the second genre, and is not free of the ambiv-
alence that permeated the nationalist/modernist texts of the time, which have
rightly been criticised for their patriarchal undertones.” But it differs from the rest
in two respects. First, in his proposals for reform al-Haddad went much further
than other twentieth-century reformers, even arguing for equality in inheritance,
an issue that became a priority for Muslim women’s movements only in the next
century.* Secondly, al-Haddad provided a framework for rethinking figh legal
concepts, and offered a definition of marriage that was premised on mutual affec-
tion and responsibility. In that sense, it is indeed a feminist text.

Al-Haddad received only a traditional education, first at Qur’anic school and
later at the Great Mosque of Zaytouna, where he studied Islamic sciences.”” He
obtained accreditation as a notary in 1920, but opted for journalism instead of a
seminary life. As a journalist he became involved in the movement for indepen-
dence from France, and joined the Dustur Party, which promoted a vision of a
socially just, democratic and modern Tunisia. Critical of its policies, however,
al-Haddad left the party after a short time to become active in labour movements,
helping to launch the country’s first independent trade union. These activities
sensitised al-Haddad and made him deeply concerned about the situation of work-
ers and women, and the injustices to which they were subjected, for which he held
erroneous interpretations of Islam’s sacred texts accountable. In 1927, he published
a book on labour law, and three years later his second book, Our Women in the
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Shari‘a and Society, which contains his critique of how women are treated in Tuni-
sian society. The book caused immediate outrage: al-Haddad was denounced and
declared an apostate, and Zaytouna revoked his degree and notary licence. Many
of his modernist and nationalist friends deserted him; they were in a politically
difficult situation at the time, and an easy way out was to compromise on an issue
that was sensitive and was already triggering the anger of the religious establish-
ment and conservative forces.* Al-Haddad died in 1936 in poverty and isolation.

4. Al-Haddad’s framework and proposals for reform

What was it in al-Haddad’s book that provoked such a reaction from his seminary
teachers and colleagues? The book has two parts. The first, ‘Legislative section:
women in Islam’, contains al-Haddad’s critique of figh rulings and his proposals
for reform. In the final chapter of this part, he poses a set of questions to the schol-
ars and jurists, including his teachers at Zaytouna, who included eminent scholars
of the time such as al-Tahir ibn ‘Ashur,® a former judge and a leading scholar
of Maliki law. He did this ‘in the hope of getting answers from them that would
elucidate our position and where we stand in our reform of the judiciary which is
necessary for the benefit of justice and progress for women’ (p. 81).° This chapter —
fascinating to read - reveals the distance between al-Haddad’s vision of Shari‘a and
that of the ‘ulama’ of his time. It also gives us a glimpse of why al-Haddad caused
such outrage.

The second part, ‘Social section: how to educate girls to be wives and mothers’,
is his critique of the current situation and his proposals for socio-cultural change.
I confine my discussion to the first part, which contains al-Haddad’s framework
for redressing gender inequalities in Muslim legal tradition. Al-Haddad is neither
apologetic nor defensive. ‘I am not oblivious to the fact that Shari‘a accorded lower
status to women than men in certain situations,” and that the sacred texts ‘make us
believe that in essence [Islam] favoured men over women.” But he goes on to argue
the need to go beyond the literal meanings of the two main sources of the Shari‘a,
the Qur’an and the Prophet’s Sunna: ‘if we look into their aims, we realize that they
want to make woman equal to man in every aspect of life’ (p. 104).

There are two related elements in al-Haddad’s approach to Islam’s textual
sources. The first is the distinction between laws that are essential to Islam as a
religion, and those that are contingent and time- and context-bound; in his words:

[W]e should take into consideration the great difference between what Islam
brought and its aims, which will remain immortal in eternity, such as belief in
monotheism, moral behaviour, and the establishment of justice, dignity and equal-
ity among people. Furthermore, we have to consider the social situation and the
deep-rooted mindset that existed in Arab society in the pre-Islamic era when Islam
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first emerged. The prescriptions for confirming or amending previous customs re-
mained in force as long as these practices existed. Their disappearance, however,
did not harm Islam as practices such as slavery, polygamy, etc. cannot be considered
inherent to Islam. (p. 36)

The second element in his perspective is what he calls the ‘policy of gradualism’
(siyasa tadrijiyya), which he argues governs the process of legislation in the Qur’an
and Sunna. In Islam the ‘highest aim is equality among all God’s creatures’, but it
was not possible to achieve this aim in the seventh century and during the lifetime
of the Prophet; ‘the general conditions in the Arabian Peninsula forced the legal
texts to be laid down gradually, especially those concerning women’ (p. 104). ‘Islam
is the religion of freedom,’” but it tolerated ‘the selling and buying of human beings
as goods, and their exploitation as animals for the duration of their lives’ (p. 48).
This toleration was a concession to the socio-economic imperatives of the time. It
was not then possible to do away with slavery all together, but the Qur’an and the
Prophet encouraged the freeing of slaves, and made it crystal clear that the prin-
ciple is freedom. For exactly the same reason, gender hierarchy was tolerated then,
but the principle in Islam remains equality.

Although Islam highlights a number of differences between man and woman in sev-
eral verses in the Qur’an, this does not in any way affect the principle of social equal-
ity between them when the necessary conditions were [to become] present over
time since Islam in essence aims for complete justice and fairness. It introduced its
laws and gradually adapted them according to the capacity of people to obey them.
There is no reason to believe that the gradual changes that took place in the life of
the Prophet should stop after the passing away of the Prophet. The gradual changes
in the Shari‘a law took place at a pace that could be sustained by society and there
are clear examples to testify to that. (p. 48)

The Qur’an’s gradual ban on drinking wine, al-Haddad argues, is a clear example of
the “policy of gradualism’ in the formulation of legislation that unfolded during the
lifetime of the Prophet. At first, drinking was tolerated; then later verses abrogated
the earlier one and the ban was introduced. But he maintains that other issues, such
as slavery, polygamy, men’s authority over women and unilateral divorce were to
be resolved later. Slavery was eventually abolished, when societies evolved and
humans realised its evil; abolition took place first in the West, Muslim countries
followed suit, and Shari‘a-based laws relating to slavery all became obsolete. Now,
he argues, the time has come to honour ‘Islam’s love for equality’ and to abolish
unjust and discriminatory laws that have kept women backward and denied them
their rights. To do so we must, first, discover the principle and the objective behind
Qur’anic laws, and, secondly, understand that they were the means to an end;
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they were not meant to be eternal or rigid in form, they are just shells and can be
changed when they no longer serve the social objectives of Islam - freedom, justice
and equality. These laws were revealed to the Prophet so that he could reform and
change the unjust values and practices of his time.

With respect to family law, there are, again, two important elements in al-Haddad’s
approach. First, he rejects the argument that women are unfit for certain activities and
that their primary role is motherhood. Islam does not assign fixed roles to men and
women. Tslam truly is a religion that is rooted in reality and evolves as it changes over
time; herein lies the secret of its immortality. Nowhere in the Qur’an can one find any
reference to any activity - no matter how elevated it may be - whether in government or
society, that is forbidden to woman’ (p. 39). Yes, men and women are different; women
give birth and are physically and emotionally suited to care for children, but this in
no way means that Islam wanted them to be confined to the home and to domestic
roles. He argues for the creation of institutions to liberate women. As human societies
progress and evolve, new institutions emerge to liberate women, such as créches and
nurseries, as in France and other nations that have advanced (p. 60). The problem is
not with Islam but with patriarchy, with reducing women to sex objects; it is ‘primarily
due to the fact that we [men] regard them [women] as vessels for our penises’*

Secondly, he breaks away from the transactional logic of marriage in figh, and
places mutual affection and cooperation at the centre of the marital relationship.

Marriage involves affection, duties, intercourse and procreation. Islam regards af-
fection as the foundation of marriage since it is the driving force, as witnessed by
the following verse:

And among His signs is this, that He created for you mates from among yourselves,
that you may dwell in tranquillity with them, and He has put love and mercy between
your (hearts): Verily in that are signs for those who reflect.*

As for duty, this refers to the fact that husband and wife have to work together to
build a life. In this sense, duty both preserves and enhances the emotional ties that
exist between them and which enable them to carry out their duty wilfully. (p. 57)

Having shifted the focus from verse 4:34 to verse 30:21, his starting point for discuss-
ing marriage becomes freedom of choice (hurriyyat al-ikhtiyar). Love and compas-
sion cannot develop in a relationship that is imposed; women, like men, must have
the freedom to choose their spouses and to be able to leave an unwanted marriage,
and this is what Islam mandates. He then goes on to break the link between main-
tenance and obedience as constructed in classical figh texts.

If we look at the origin of the Shari‘a in order to understand the meaning of duty in
matrimony, we would find that it is incumbent upon the man to support his wife
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and children financially, on the grounds that they are not able to do so themselves.
With the exception of this, no duty is specified, for either the husband or the wife,
to dictate how they behave within the marriage or toward each other. Whatever du-
ties the man has towards his wife, they are equal to the duties she has towards him.
This is illustrated in the following verse ‘Women have such honourable rights as
obligations.” (p. 59)

The verse to which al-Haddad refers here (2:228) goes on to say ‘but men have a
degree (of advantage) over them’; this part of the verse is often invoked in conjunc-
tion with 4:34 as textual evidence of men’s superiority in order to justify their author-
ity over women. But his reading of these two verses is different from that of the classi-
cal jurists. He argues that both verses must be read in the context of the marriage and
divorce practices of the time, and the privileges that men enjoyed before Islam: both
verses aim to restrain these privileges. This becomes clear when we read these verses
in their entirety and in conjunction with those that precede and follow them. In verse
4:34, a husband is required to provide for his wife, so that ‘the continued growth of
the world’ (p. 59) can be ensured; he was given the right to ‘correct’ his wife’s behav-
iour in order to prevent a greater ill, divorce. According to al-Haddad, this verse is
not speaking about the rights and duties of spouses, but about the course of action to
be taken when there is marital discord, and it offers ways to resolve it. This becomes
clear in the verse that follows, which reads if you have reason to fear that a breach
might occur between a couple, appoint an arbiter from among his people and an
arbiter from among her people; if they both want to set things aright, God may bring
their reconciliation” (4:35). Men are addressed because they are the ones who, then
as now, have the power to terminate marriage, and the objective was to restrain this
power and give the marriage a chance. Likewise, with respect to verse 2:228, which
the jurists quote to argue for men’s superiority, al-Haddad maintains that it must
be read in its entirety and in connection with the preceding and following verses, 3
which are all related to marital separation and the protection of women. The final
part of the verse speaks of men’s power to divorce, and this is what ‘men having a
degree over women’ is about: divorce was in their hands.

After a lengthy discussion of various forms of divorce in figh and the injustices
and suffering that they entail for women, al-Haddad concludes that men’s right to
taldq (i.e. unilateral and extrajudicial divorce) must be abolished:

[T]here is no other way of dealing with matters relating to marriage and divorce
cases, except through the courts so that everything is done in conformity with the
spirit and the letter of the Shari‘a. (p. 72)

Asserting that ‘the Qur’anic text generally sets forth means of achieving justice
between man and woman’ (p. 79), al-Haddad also argues for the abolition of
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polygamy, which he contends ‘has no basis in Islam; rather, it is one of the evils
of the pre-Islamic era which Islam challenged through its gradualistic method’ (p.
63). Polygamy is unjust, inimical to the very foundation of marriage, which is based
on affection and harmony between the couple. It was one of those practices that
Islam wanted to eradicate but had to tolerate and could only modify. The Qur’an
limited the number of wives a man could have to four, and stipulated conditions
of just equality among the wives; but made it clear that such justice is impossible to
establish, however hard a man tries. Here al-Haddad quotes verse 4:3, which says
‘Marry such women as seem good to you, two, three, four; but if you fear you will
not be equitable, then only one.” He also rejects the conventional argument that the
Prophet himself was polygamous, and thus his practice should be followed:

The fact that the Prophet had many wives does not mean that he legislated for this
practice or wanted the Muslim community to follow this path. Indeed he had taken
these wives before the limitation had been imposed. It is worth bearing in mind that
the Prophet was also a human being, and as such was subject to human tendencies
as regards issues that had not been sent down to him as revelation from the heavens.

(p- 64)

In short, al-Haddad argues for legal equality for women in all areas, including in
inheritance. According to him, the Qur’an’s assignment of a lesser share of inheri-
tance to women was due to the conditions of the time; it was a concession to the
social order. But here again equality is the principle and when we look closely, we
find that,

Islam did not allocate a lesser share in the woman’s inheritance compared to that
of man as a principle applicable to all cases. It gave her the same share in the case of
parents inheriting from their dead son when there is a male child and if it involves
inheritance among blood siblings ... (p. 47)

In other instances where women were allocated lesser shares, it had to do with the
context; the Arabs then would not have accepted equal shares for women, which
they would have seen as unjust, as women did not participate in warfare and were
under men’s protection. But ‘there is no reason why such a position should remain
fixed in time without change’.

Al-Haddad’s ideas and proposals for reform were indeed radical for the time,
which to a large extent explains the harsh reaction of the clerical establishment
towards his book. A year later (1931), one of the officials of Zaytouna, Saleh ibn
Murad, published a book in response, entitled Mourning over al-Haddad’s Woman
or Warning off Errors, Apostasy and Innovation. But, in 1956, in a changed politi-
cal context, when the nationalists/modernists had prevailed and Tunisia was an
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independent nation-state, many of al-Haddad’s proposals for reform were adopted.
Under the leadership of Habib Bourguiba, the modernists embarked on the reform
of the judiciary, and among their first acts was the codification of family law. The
new code made polygamy illegal and gave women equal access to divorce and child
custody, though the inheritance laws remained unchanged. All these reforms were,
of course, introduced from above, as women were still not vocal participants in the
debate.»

5. Fazlur Rahman (1919-1988): reforming Islamic intellectual tradition

Fazlur Rahman was another daring twentieth-century reformer whose ideas met
with a great deal of opposition in his own country, Pakistan, though his situation
and background were different from those of al-Haddad. More of a scholar than an
activist, Fazlur Rahman’s intellectual genealogy is through reform thinkers in the
Indian subcontinent.’*® Furthermore, unlike al-Haddad, the formation of his ideas
belongs to the tail end of Western colonialism in Muslim contexts, when processes
of nation-building, modernisation and reform of the judiciary, and codification of
family law were well under way.”

Born in pre-partition India, Fazlur Rahman was instructed in traditional
Islamic sciences by his father,*® and went on to study Arabic and Islamic stud-
ies at Punjab University in Lahore, and Islamic philosophy at the University of
Oxford. After graduation in 1958, he taught at universities in the United Kingdom
and Canada until 1961, when he was invited by General Ayub Khan to help with
the reform of religious education in Pakistan. He became director of the Islamic
Research Institute, which had been recently created to provide intellectual backing
for Ayub Khan’s modernisation project and to steer the path of reform in ways that
would not offend the religious establishment.” He became entangled with the poli-
tics of modernisation and reform in Pakistan, and his reformist ideas and approach
to Islamic tradition from a critical perspective made him a target for Ayub Khan’s
influential religious and political opponents. The fiercest opposition came from
religious conservatives, and was centred on the question of women’s rights and
the reform of family law. Rahman began to receive death threats, and eventually
decided to return to academic life in the West. In 1968 he was appointed professor
of Islamic thought at the University of Chicago, where he remained until his death
in 1988, leaving behind an impressive body of scholarship. His work, in turn, has
been the subject of scholarship, and played an important role in the USA in the
development of Islamic studies.* But his vast output, all in English, remains almost
unknown in the Arab world and in traditional religious circles, and his influence in
his own country, Pakistan, is limited.

Unlike al-Haddad, Rahman did not write a book about women’s rights, nor
did he offer specific proposals for reforming Muslim family law. But his writings
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are permeated by a critique of patriarchal readings of Islam’s sacred texts, and his
framework for interpreting the ethico-legal content of the Qur’an has been crucial
to feminist scholarship in Islam.* He considered the reform of Muslim family laws
to be, on the whole, moving in the right direction, and he saw the weight of conser-
vatism in Muslim contexts as the main obstacle to bringing about radical reform.
In ‘A survey of modernization of Muslim family law’, an article published in the
1980s, Rahman opens the discussion by pointing to the fate of al-Haddad, and the
harsh reaction his book and proposals for family law reform received from the very
clerics who had not been perturbed by his earlier quasi-Marxist book on the rise of
trade unionism and the interpretation of history.+

In his approach to Islam’s sacred texts, Rahman shares al-Haddad’s historicism
and gradualism in revelation and legislation. According to him, the Qur’an ‘is the
divine response, through the Prophet’s mind, to the moral-social situation of the
Prophet’s Arabia, particularly to the problems of commercial Meccan society of the
day’. Not all these solutions are relevant or applicable to all times and all contexts.
What is immutable and valid are the moral principles behind these solutions. These
moral principles, the Shari‘a, show us how to establish a society on earth where all
humans can be treated as equals as they are equal in the eyes of God. This is at
once ‘the challenge and the purpose of human existence, the trust - amana — that
humanity accepted at creation’.#

But Muslims betrayed this trust as, in the course of the historical development
of Islam, the moral principles behind Qur’anic laws were distorted. This distor-
tion has its roots in political developments after the Prophet’s death and in the
subsequent decay and stagnation of Islamic intellectualism, which predates Islam’s
encounter with Western colonial powers. Muslims failed to create a viable system
of Qur’an-based ethics, and from the outset jurisprudence has overshadowed the
science of ethics in Islam; in developing the latter, Muslim scholars relied more
on Persian and Greek sources than on the Qur’an itself. The link between theol-
ogy, ethics and law will remain tenuous as long as Muslims fail to make the crucial
distinctions in the Qur’an and the Prophet’s Sunna, between essentials and acci-
dentals, and between prescription and description. They mistakenly view the
Qur’an as a book of law, and take its legal and quasi-legal passages to be relevant
to all times and places.

To revive the élan of the Qur’an, Rahman argues, Muslims need two things. The
first is a fresh engagement with the Qur’an and a critical reassessment of the entire
Islamic intellectual tradition: theology, ethics, philosophy and jurisprudence. The
second is a realistic assessment and understanding of the contemporary socio-polit-
ical context. It is only then that Muslims can overcome centuries of decadence and
backwardness and meet the challenges of modernity. The interpretative process
that Rahman proposes for this revival is a ‘double movement’, that is, a movement
‘from the present situation to Qur’anic times, then back to the present’. In the first
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movement ‘general principles, values and long-range objectives’ of the Qur’an are
elicited and separated from the socio-historical context of the revelation. In the
second, these principles are applied to issues at hand, taking into consideration the
current context and its imperatives.* In his words, this:

requires the careful study of the present situation and the analysis of its various
component elements so we can assess the current situation and change the present
to whatever extent necessary, and so we can determine priorities afresh in order to
implement the Qur’anic values afresh. To the extent that we achieve both moments
of this double movement successfully, the Qur’an’s imperatives will become alive
and effective once again. While the first task is primarily the work of the historian,
in the performance of the second the instrumentality of the social scientist is obvi-
ously indispensable, but the actual ‘effective orientation’ and ‘ethical engineering’
are the work of the ethicist.

In ‘“The status of women in Islam: a modernist interpretation’,* Rahman suggests
what ‘effective orientation’ and ‘ethical engineering’ entail when it comes to the
issue of gender equality and family law. This is the only place where Rahman
focuses his attention on this issue (apart from his 1980 article on family law
reforms, already cited); elsewhere he mentions it only in passing. Published in 1982,
the same year as his last major work (Islam and Modernity), this article can be seen
as the application of his ‘double movement’ theory in the area of gender rights and
family law reform. Rahman begins by identifying himself as a ‘Muslim modernist’,
one who pursues social reform through a new interpretation of Islamic sources and
‘in contradistinction to the stance taken on most social issues by Muslim conser-
vative—traditionalist leaders’. Islamic modernism, Rahman argues, ‘developed
under the impetus of modern Western liberalism but contains within it tangible
differences on sexual issues, but is to be sharply distinguished from secularism’.+
He is equally critical of social reform without reference to Islam, which he calls
‘secularism (a la Mustafa Kemal Ataturk)’, and the ‘apologetic aspect’ of Islamic
modernism that rationalises and justifies gender inequality (p. 285).#

The legislation in the Qur’an on the subject of women, Rahman contends, is
part of the effort to strengthen the position of the weaker segments of the commu-
nity, which in pre-Islamic Arabia were the poor, orphans, women, slaves and those
chronically in debt. Through reforming existing laws and practices and introduc-
ing new ones, the Qur’an aimed to put an end to their abuse and to open the way
for their empowerment. Departing from the apologetic refrain on the position
of women in pre-Islamic times, Rahman argues that the position of women was
not altogether low, for even a slave woman could earn and own wealth, like a
slave male, let alone a free woman. Khadija, the first wife of the Prophet, owned a
considerable business which the Prophet managed for her sometime before their
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marriage, and after their marriage she helped him financially’ (p. 286). But women
could also be treated as property, as ‘a son inherited his stepmother as part of his
father’s legacy and could force her to marry him or could debar her from marry-
ing anyone else through her life, coveting her property’ (p. 288). Women were also
‘the central focus of the “honour” (‘ird) of a man whose “manliness” (muruwwa)
demanded that her honour remain inviolate’ (p. 287). This, according to Rahman,
was the distorted logic behind the practice of female infanticide, which was a way
of preventing the eventual infringement of a man’s honour.

What the Qur’anic reforms achieved was ‘the removal of certain abuses to
which women were subjected’: female infanticide and widow-inheritance were
banned; laws of marriage, divorce and inheritance were reformed. As with slav-
ery, however, these reforms did not go as far as abolishing patriarchy. But they
did expand women’s rights and brought tangible improvements in their position -
albeit not social equality. Women retained the rights they had to property, but they
were no longer treated as property; they could not be forced into marriage against
their will, and they received the marriage gift (mahr); they also acquired better
access to divorce and were allocated shares in inheritance.

The essential equality between the sexes is clearly implied in the Qur’an; both
men and women are mentioned separately ‘as being absolutely equal in virtue and
piety with such unflinching regularity that it would be superfluous to give particu-
lar documentation’ (p. 291). Those sayings attributed to the Prophet that speak
of women’s inferiority and require them to obey and worship their husbands,
Rahman argues, are clearly ‘a twisting of whatever the Qur’an has to say in matters
of piety and religious merit’ (p. 292) and marriage.

The Qur’an speaks of the husband and wife relationship as that of ‘love and mercy’
adding that the wife is a moral support for the husband (30:21). It describes their
support for each other by saying, ‘they (i.e. your wives) are garments unto you and
you are garments unto them’ (2:187). The term ‘garment’ here means that which
soothes and covers up one’s weakness. (p. 293)

Such sayings also contradict what we know of the Prophet’s own conduct, thus
must be rejected.

The Prophet’s wives, far from worshiping him - with all his religious authority -
wanted from him the good things of life, so that the Qur’an had to say, ‘O Messen-
ger! Say to your wives: “If you want to pursue this-worldly life and its good things,
(33:[29)).
What the Qur'an required from a woman was to be a good wife, adding, ‘Good

»>

then I will give you wealth, but let you go in gentleness (i.e. divorce you)

women are those who are faithful and who guard what is their husband’s in his
absence as God wants them to guard’ (4:34). (p. 293)
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The Qur’an does speak of inequality between sexes. But when it does, it gives the
rationale, which has to do with socio-economic factors.

In 2:228 we are told, ‘For them (i.e. women) there are rights (against them), but men
are one degree higher than women.” That is to say, in the social (as opposed to reli-
gious) sphere, while the rights and obligations of both spouses towards each other
are exactly commensurate, men are, nevertheless, a degree higher. The rationale is
not given in this verse which simply adds ‘And God is Mighty and Wise’. The ratio-
nale is given later, in verse 4:34. (p. 294)

This verse, Rahman continues, begins by saying that men are ‘managers over (i.e.,
are superior to) women because some of humankind excel others (in some respects)
and because men expend of their wealth (for women)’, and then goes on to give
them the authority to discipline their wives when they do not obey them. Thus the
two rationales that this gives for male superiority in socio-economic affairs are: (1)
that man is “more excellent”, and (2) that man is charged entirely with household
expenditure’, but not any inherent inequality between sexes (p. 294).

What the Qur’an appears to say, therefore, is that since men are the primary so-
cially operative factors and bread-winners, they have been wholly charged with the
responsibility of defraying household expenditure and upkeep of their womenfolk.
For this reason man, because by his struggle he has gained more life-experience and
practical wisdom, has become entitled to ‘manage women’s affairs’, and, in case of
their recalcitrance, admonish them, leave them alone in their beds and, lastly, to
beat them without causing injury. (pp. 294-5)

Having given his interpretation of verse 4:34 and the rationale behind the gender
inequality in the Qur’an, Rahman then poses two questions: are these socio-
economic roles on which gender inequality is based immutable, even if women
want to change them? If they are changeable, how far can they be changed? His
answer to the first question is a definite no, these inequalities are not inherent in
the nature of the sexes: they are the product of historical socio-economic develop-
ments. Once women acquire education and participate in society and economy,
the ‘degree’ [of privilege] that the Qur’an says men have over women also disap-
pears. But the answer to the second question, Rahman contends, is not that simple,
and he is hesitant regarding whether ‘women should ask or be allowed to do any
and all jobs that men do’ - although he admits that ‘if women insist on and persist
in this, they can and eventually will do so’ (p. 295).

However, he has no doubt that law reforms must give women equality in all
other spheres; classical figh rulings in marriage, divorce and inheritance can and
must be reformed because ‘it is the most fundamental and urgent requirement
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of the Qur’an in the social sector that abuses and injustices be removed’ (p. 295).
These inequalities are now the cause of suffering and oppression and go against the
Qur’anic spirit, which is that of the equality of all human beings.

He then goes on to discuss in detail the laws of polygamy, divorce, inheritance
and hijab, and reiterates the gist of his framework:

One must completely accept our general contention that the specific legal rules of
the Qur’an are conditioned by the socio-historical background of their enactment
and what is eternal therein is the social objectives or moral principles explicitly stat-
ed or strongly implied in that legislation. This would, then, clear the way for further
legislation in the light of those social objectives or moral principles. This argument
remains only elliptically hinted at by the Modernist, who has used it in an ad hoc
manner only for the issue of polygamy, and has not clearly formulated it as a general

principle. (p. 301)

Rahman ends by stressing that legal reform can only be effective in changing the
status of women in Muslim contexts when there is an adequate basis for social
change. It is only then that the Qur’anic objective of social justice in general, and
for women in particular, can be fulfilled; otherwise its success will be limited, tran-
sitory and confined to certain social groups (p. 308).

6. Where we are now: new contexts and new questions

Appearing at two different junctures in the twentieth century, these pioneering
texts by al-Tahir al-Haddad and Fazlur Rahman laid the ground for an egalitarian
construction of family law within an Islamic framework. The issues that they raise
are still with us, and still relevant to current debates and struggles to reshape and
redefine Muslim family laws, but two developments towards the end of the last
century changed the context and tone of these debates.

The first was the ways in which the successes of political Islam and the ideo-
logical use of Shari‘a transformed relations between religion, law and politics for
Muslims. The slogan ‘return to Shari‘a’ amounted, in practice, to nothing more
than an attempt to translate classical figh rulings on gender relations and family
and some areas of penal law into state policy. In late colonial times and the imme-
diately post-colonial middle decades of the century, activist women in Muslim
contexts had increasingly come to identify Islam with patriarchy, and to fear that
the removal of the latter could not be achieved under a polity and a legal regime
dominated by Islam. Now, wherever Islamists gained power or influence - as in
Iran, Sudan, Pakistan and Malaysia — their policies proved the validity of the activ-
ists’ fears. Arguing for patriarchal rulings as ‘God’s Law’, as the authentic ‘Islamic’
way of life, they tried to reverse some of the legal gains that women had acquired



JUSTICE, EQUALITY AND MUSLIM FAMILY LAWS 25

earlier in the century; they dismantled elements of earlier family law reforms and
introduced morality laws, such as gender segregation and dress codes.

But these Islamist measures had some unintended consequences: the most
important was that, in several countries, they brought classical figh texts out of
the closet, and exposed them to unprecedented critical scrutiny and public debate.
Muslim women now found ways to sustain a critique — from within - of patriarchal
readings of the Shari‘a and of the gender biases of figh texts in ways that were previ-
ously impossible. At the same time, a new wave of Muslim reform thinkers started
to respond to the Islamist challenge and to take Islamic legal thought onto new
ground. Building on the efforts of previous reformers, and using the conceptual
tools and theories of other branches of knowledge, they have developed further
interpretive—epistemological theories. Their conceptual tools, such as the distinc-
tions between religion (din) and religious knowledge (ma'rifat-e dini), between
Shari‘a and figh, or between essentials and accidentals in the Qur’an, have stretched
the limits of traditional interpretations of Islam’s sacred texts. Revisiting the old
theological debates, they have revived the rationalist approach that was eclipsed
when legalism took over as the dominant mode and gave precedence to the form of
the law over the substance and spirit.*

The second development was the expansion of transnational feminism and
women’s groups, and the emergence of NGOs, which led to the opening of a new
phase in the politics of gender and law reform in Muslim contexts. In the first part
of the twentieth century women were largely absent from the process of the reform
and codification of family law and the debates that surrounded it. But by the end
of the century, Muslim women were refusing to be merely objects of the law, but
rather claiming the right to speak and to be active participants in the debates and
in the process of law-making. The changed status of women in Muslim societies,
and other socio-economic imperatives, meant that many more women than before
were educated and in employment. Women’s rights were, by now, part of human
rights discourse, and human rights treaties and documents, in particular CEDAW,
gave women a new language in which to frame their demands.

The confluence of these two developments opened new space for activism and
debate. Both recognised religious authorities (fuqaha’), and those with other inter-
pretations and agendas - not least women scholars and laypeople - started engag-
ing in debate and in criticism of the interpretations, old and new, of key concepts
such as giwama. There were always Muslim reformers and women who argued for
an egalitarian interpretation of the Shari‘a, but it was not until the 1980s that criti-
cal feminist voices and scholarship emerged from within the Muslim legal tradi-
tion, in the form of a new literature that deserves the label ‘feminist’, in that it is
sustained and informed by an analysis that inserts gender as a category of thought
into religious knowledge. Pioneering authors of such literature included Azizah
Al-Hibri, Riffat Hassan, Amina Wadud and Fatima Mernissi;* they are now being
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followed by others who are breaking new ground.” A new consciousness emerged,
a gender discourse that came to be labelled ‘Islamic feminism’.s* This discourse,
energised by new feminist scholarship in Islam, was further facilitated by the rapid
spread of new technologies, notably the internet, and these new technologies have
regularly shown their potential for the mobilisation of campaigns for change.

By engaging with the tradition from within, these new feminist voices and schol-
ars in Islam have begun to insert women’s concerns and voices into the processes
of the production of religious knowledge and legal reform. In so doing, they can
bridge two gaps in the Muslim family law debates and in the Muslim legal tradition.
First, a majority of Muslim religious scholars are gender blind, being largely igno-
rant of feminist theories and unaware of the importance of gender as a category of
thought. Secondly, in line with mainstream feminism, many women’s rights activ-
ists and campaigners in Muslim contexts have long considered working within
a religious framework to be counter-productive; choosing to work only within a
human rights framework, they have avoided any religion-based arguments. They
have tended to ignore that there is also an epistemological side to feminism, in the
sense of examining how we know what we know about women in all branches of
knowledge and in religious tradition. This knowledge not only sheds light on laws
and practices that take their legitimacy from religion but enables a challenge, from
within, to the patriarchy that is institutionalised in Muslim legal tradition.

Before considering, finally, the implication of feminist scholarship for twenty-
first century debates over Muslim family laws, let me bring together the two
elements that run through my narrative and argument in this chapter. First, the idea
of gender equality, which became inherent to global conceptions of justice in the
course of the twentieth century, has presented Muslim legal tradition with an ‘epis-
temological crisis’® with varying degrees of success. Secondly, the breakthrough
came in the last two decades of the century with the emergence of feminist voices
and scholarship in Islam, which, as I have argued elsewhere, is the ‘unwanted child’
of political Islam. The Islamists” attempt to turn patriarchal interpretations of the
Shari‘a into policy made the intimate links between theology, law and politics more
and more transparent. It led to new forms of activism among Muslims and the
emergence of new discourses, which eventually opened the way for a constructive
and meaningful dialogue between Muslim legal tradition and feminism.

By bringing the insights of feminist theory and gender studies into Islamic stud-
ies, feminist scholarship in Islam can enable us to ask new questions. For example,
the magqasid approach has captured the imagination of many Muslim reformist
thinkers:>* what does it have to offer to those seeking gender equality? Does the
concept of giwdama have positive elements that should be retained? Should the link
affirmed by classical figh between maintenance (nafaqa) and obedience (tamkin)
be redefined or severed? One of the basic necessities that the Shari‘a aims to protect
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is nasl: progeny, family; so far, this has been done in a patriarchal form. What kind
of family do Shari‘a-based laws aim to protect? What do equality and justice mean
for women and the family? Do they entail identical rights and duties in marriage?
In other words, is legal equality good for women and the family?

These questions are at the centre of debates in feminist scholarship. There is a
shift from ‘formal’ models of equality to ‘substantive’ models that take into account
the differing needs of different women and the direct and indirect discrimination
that they face.” A formal model of equality, which often simply requires a reversibil-
ity and comparison between the sexes, does not necessarily enable women to enjoy
their rights on the same basis as men. Feminist legal theorist Catherine MacKinnon
tells us why such a model of equality rests on a false premise: neither the starting
point nor the playing field are the same for both sexes.> Not only do women not have
the same access as men to socio-economic resources and political opportunities, but
women are not a homogeneous group; they do not experience legal inequality and
discrimination in the same way; and class, age, race and socio-economic situation
are all important factors. In short, what kind of laws and legal reforms are needed so
that equality of opportunity and result can be ensured? CEDAW, for instance, does
not define equality; rather, its provisions are directed at eliminating discrimination,
and here it rightly adopts an abolitionist language. How useful is such a language in
Muslim contexts, given the primacy of law in Islamic discourses and the intimate
links between figh and cultural models of the family? Is this the best way of approach-
ing the tension between ‘protection’ and ‘domination’ that is inherent in the very
concept of giwama, however we define it? In Islamist and traditionalist discourses,
qiwama is presented as a manifestation of ‘protection’, not of discrimination; such
an approach could draw attention to the ‘domination’ side of giwama and counter
apologetic arguments that are based on ideologies and hypothetical cases rather than
on lived realities and women’s experience.

The search for answers to these questions takes us to realms outside Islamic
legal tradition, to human rights law, feminist legal theory and experiences of
family law reform in other legal traditions. If, in the twentieth century, scholars
like al-Tahir al-Haddad and Fazlur Rahman bridged the gap between classical
figh and modern notions of justice by providing a framework for an egalitar-
ian interpretation of Islamic sacred texts, in the twenty-first century the new
feminist voices and scholarship in Islam have opened up a dialogue with Muslim
legal tradition. But a meaningful and constructive dialogue can only take place
when the two parties can treat each other as equals and with respect, when they
are ready to listen to each other’s arguments, and to change position if necessary.
This takes us once again to the realm of power relations; the theological is also
necessarily — and intensely - political, in ways similar to the feminist understand-
ing that the personal is political.
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QIWAMA IN EGYPTIAN FAMILY LAWS

‘Wifely Obedience’ between Legal Texts,
Courtroom Practices and Realities of Marriages

Mulki Al-Sharmani

Egyptian Muslim family laws (known as personal status laws) were codified in 1920.*
Personal Status Law No. 25 of 1920 and its amendments (i.e. Law No. 25 of 1929 and
Law No. 100 of 1985) were largely drawn from the doctrines of classical Islamic juris-
prudence (figh) through a process of selection, modification and patching together
of different legal opinions of classical jurists. Some well-known historians, who have
studied this process and the earlier, pre-codification legal system of Shari‘a Courts,
argue that codification has, for the most part, worked against Egyptian women.
These scholars contend that although the old legal system of figh manuals and Shari‘a
Courts - presided over by religiously trained judges from different schools of Islamic
law — espoused a patriarchal model of marriage, its legal pluralism, fluidity and
decentralised judicial process still enabled women to have choices, to exercise agency
and to enjoy protection from the abuses of the doctrinally sanctioned patriarchy.
Thus, Egyptian women’s rights activists, from the 1920s until the present day,
have engaged in various efforts to reform the codified personal status laws. Some of
the main problem areas in the existing personal status laws for present-day activ-
ists seeking gender justice are unequal parenting rights and men’s right to unilat-
eral repudiation and polygamy, both of which men can exercise without resort-
ing to the court. While men have almost unconditional divorce rights, women have
restricted access to limited types of divorce that can only be obtained through court.
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According to current family laws, a wife can file for fault-based judicial divorce
on six grounds, namely non-maintenance, absence, defect, harm, the husband’s
polygamy and imprisonment. In fault-based judicial divorce, a female litigant has
to provide to the court proof of spousal fault and often undergoes a long and costly
legal process. Moreover, even when women win such cases, court judgments can be
appealed by husbands. In 2000, women were granted the right to no-fault divorce
known as khul‘. Yet women still have to seek khul‘ through a lawsuit, undergo court-
ordered arbitration and forfeit their post-divorce financial dues.

Another contentious area in the current family code is that it stipulates and
upholds men’s right to wifely obedience, which is linked to the notion of the
husband’s giwama (i.e. guardianship) over his spouse. In this chapter, I will exam-
ine how giwdama (men’s obligation to protect, provide and guard their family) is
constructed in Egyptian substantive family codes,* and how this legal construction
is implemented in courtroom practices. My goal is to explore the ways in which
this legal concept shapes women’s rights in marriage and how it impacts women’s
claims and strategies in the courtroom.* I wish to shed light on the ways in which
existing laws on giwama are implicated in the hierarchical and discriminatory
model of marriage that Egyptian reformers are seeking to change.’ Qiwama will be
examined through the laws regulating the husband’s obligation to provide for his
wife and the latter’s legal duty to obey him.

The analysis in this chapter draws on data collected from interviews with 30
male and female plaintiffs (15 of each gender) in obedience cases, a focus group
discussion with ten lawyers and observation of court proceedings in a Giza court.®
In addition, statistical data on obedience cases were collected from five family
courts in the governorates of Giza, Cairo and Sixth of October for the periods
2001 to 2009, and 30 court judgments were analysed. Finally, this chapter also draws
on data collected from interviews with 100 Egyptian men and women (50 of each
gender). These interviews focused on informants” marriage choices and marital roles,
as well as their knowledge of recent reforms in family laws. Interviewees of different
marital statuses were selected.”

1. Qiwama in Islamic jurisprudence and Egyptian family laws

Islamic figh constructs marital roles in terms of a husband’s giwama (i.e. authority
and protection) over his wife and the latter’s obedience (td‘a) to him.* This
construction is based on early jurists’ interpretation of the following Qur’anic
verse:

Men are the protectors (gawwamiin) and maintainers of women because God
has given the one more strength (faddala) than the other and because they support
them from their means. Therefore the righteous (ganitat) women are devoutly
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obedient and guard in the husband’s absence what God would have them guard.
As to those women on whose part ye fear disloyalty and ill-conduct, admonish
them first. Next, refuse to share their beds. And last beat them lightly; but if they
return to obedience, seek not against them means of annoyance (4:34, Yusuf
Ali’s translation).®

Therefore, a husband has a duty to provide for his wife, and in return the wife makes
herself available to him, and puts herself under his authority and protection. The
husband’s exclusive right to his wife’s sexual and reproductive labour is acquired
through and conditioned upon his economic role. This model of marriage does
not recognise shared matrimonial resources. Whatever possessions and assets the
wife brings to the marriage remain hers. Likewise, apart from maintenance for
herself and her children, the wife cannot make claims to resources acquired by the
husband during marriage. In addition, the husband has unilateral right to repudia-
tion and polygamy.

Marriage in modern Egyptian family laws reflects some of the main features
of figh-based marriage. Article 1 in Egypt’s Personal Status Law No. 25 of 1920
(amended by PSL No. 25 of 1929 and PSL No. 100 of 1985) stipulates that ‘mainte-
nance shall be the wife’s right and due on her husband from the authentic date of
the contract if she shall have given herself to him in marriage even if virtually and
despite her being wealthy or different from him in religion’. Thus, marital roles are
also defined as the husband being a provider for his wife, while the role of the latter
is to be sexually available to the husband. To fulfil this role, the wife is expected
to be ‘obedient’ to her husband. The code defines wifely obedience indirectly by
defining its opposite, namely disobedience or nushiiz. Article 11 in the code stipu-
lates that ‘if the wife refrains from obeying the husband unjustifiably and without
any right, the wife’s alimony shall be discontinued from the date of disobedience’.
The article adds that ‘a wife shall be considered refraining from obedience to her
husband if she does not return to the matrimonial house after her husband calls
her to return by serving on her person or on her proxy, a notice via a bailiff. He
shall indicate the location of the matrimonial house in this notice.” Thus, the code
defines wifely disobedience (nushiiz) as a wife’s illegitimate refusal to reside in the
matrimonial house. Moreover, a wife who is found to be disobedient (nashiz) by
the court loses her right to spousal maintenance.

Among the legitimate grounds that permit a wife to leave the matrimonial
home and thus entitle her to contest her husband’s ordinance for her obedience
are: (1) if the husband has not paid her the prompt dower (mahr), (2) if the matri-
monial house is not safe or adequate, (3) if the husband does not protect her or
her money (e.g. abuses her and/or unlawfully takes her money or possessions),
or (4) if her leaving the matrimonial house is for reasons sanctioned by the social
norms (‘urf). However, the law does not spell out what these reasons are. But it is
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commonly understood that some of the acceptable reasons would include leaving
the matrimonial house to visit extended family or to seek education or health care.
However, whether a wife’s leaving the matrimonial house for work is considered
a socially acceptable reason has been contested by litigants and judges. But the
explanatory memorandum of PSL No. 100 of 1985 points out that in the case when
a wife has written in her marriage contract that she holds a job, her husband cannot
bring an obedience-ordinance case against her on the basis of her going out to
work. It is noteworthy that up until 1967, a wife who was found to be disobedient
by the court faced the threat of forcible return to the conjugal home by law enforce-
ment officials should her husband so wish. Nowadays, while the forcible return of
a disobedient wife to the matrimonial house has been abolished, her loss of spousal
maintenance remains sanctioned by the law.

But how do these legal marital roles, which obligate a husband to be a provider
for his wife in exchange for her obedience, actually work in court cases on the one
hand, and in the real marriages of Egyptian couples on the other?

2. Courtroom practices and realities of marriage: obedience ordinances

To initiate an obedience-ordinance case, a husband needs to file for a claim with
the court bailiff who then sends a notice to his wife. The notice should specify the
matrimonial house where his wife is supposed to fulfil her role of residing and being
physically available for her husband (ihtibas al-zawja). The wife then has the legal
right to contest the obedience ordinance within a period of 30 days from the time
she has been served the notice. However, if the wife fails to contest the obedience
ordinance within the defined period of time, the husband does not automatically win
the obedience case. The next step for him is to file for a proof-of-nushiiz case. And
it is only after the husband wins this latter case that a wife loses her right to spousal
maintenance. On the one hand, one could argue that this somewhat prolonged
legal process seems to protect wives from an easy loss of their right to spousal
maintenance. On the other, there are a number of ways in which husbands exploit
the system to their advantage and to the detriment of the wife. For instance, it is not
uncommon for husbands to have obedience ordinances sent to wrong addresses so
that their wives do not receive them and thus fail to contest them within due time.
In addition, in the new family court system, every family dispute case (including
contesting an obedience ordinance) has to first go through mandatory pre-litigation
mediation.” In theory, when a wife files for pre-litigation mediation, the filing
should count as the beginning of her lawsuit to contest the obedience ordinance.
But recent studies have reported that some judges do not consider the filing for
mediation as constituting the plaintiff’s fulfilment of the condition of contesting
the obedience ordinance within the designated 30-day period." Of course, the most
obvious challenge that a wife faces in such a case is that she has to prove to the court
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the legitimacy of the grounds on which she is contesting the ordinance. But how
do wives contest obedience ordinances? And is it difficult for them to establish
legitimate grounds for their contestations? To answer this question, it is first
necessary to shed light on the reasons why men file for obedience ordinances and
why women contest them.

3. Reasons for filing for obedience cases and contesting them

The field data collected for this chapter show that husbands and wives use obedience
cases for a variety of reasons that may or may not be directly related to the case itself.
For instance, a husband may file for an obedience ordinance to offset a wife’s efforts
to seek judicial divorce; to negotiate for more advantageous financial settlement
as the wife seeks judicial divorce; to respond to a maintenance claim, or as a pre-
emptive legal tactic before the wife files for such a claim; or to affirm his position of
power and authority before he negotiates (through legal and non-legal channels)
for the return of his wife to the matrimonial home.

Most of the women who are served obedience ordinances from their husbands
feel compelled to contest the ordinance. Their motivations, however, are diverse
and go beyond protecting their right to maintenance. Some of these reasons
include: facilitating their pursuit of divorce, claiming a matrimonial house that is
separate from the dwelling of the in-laws and negotiating their right to work.

Some women leave the matrimonial house and are either considering or have
started the process of seeking judicial divorce. These women (and their lawyers)
believe that successfully contesting the obedience ordinance would strengthen
their legal position in the divorce case. One of the main and common grounds
on which a wife wins the contestation of an obedience ordinance is the husband’s
failure to protect her and/or her money. Proving the husband’s failure to protect
his wife means establishing that harm is inflicted on the wife, which improves the
latter’s chances of winning the divorce case. Interestingly, women who are seek-
ing khul® are sometimes disputants in obedience-ordinance cases. This happens
either because the husband files for obedience after the wife has filed for khul‘, or
because the wife files for khul while in the process of the obedience lawsuit. What
often happens in a number of these cases is that the wife first gets a khul judg-
ment, and, accordingly, wins the contestation of the obedience case on the grounds
that a divorced wife does not owe ‘obedience’ to her husband. The following cases
demonstrate how an obedience lawsuit evolves into divorce.

Case 1: Obedience and khul©

The plaintiff contested an obedience ordinance for which her husband filed on 14
October 2008. The plaintiff and her husband had been married for six years and
have two young children together. The wife left the matrimonial house because the
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husband did not support her and the children, and he physically abused her. Two
weeks after contesting the husband’s obedience ordinance, the wife filed for khul".
Both lawsuits were combined and in September 2009, the wife received one court
judgment both granting her khul‘ and approving her contestation of obedience on
the grounds that a wife who has been divorced (irrevocably) through khul owes her
husband no ‘obedience’.”*

Case 2: Obedience and divorce on the grounds of harm

The plaintiff contested an obedience ordinance filed by the husband in 2005. The
couple had been married for three years but had not consummated their marriage
because the husband was still in the process of preparing the matrimonial house.
In the obedience ordinance, the husband claimed that he had a matrimonial house
ready and called his wife to ‘obedience’. The wife contested on the grounds that
the husband had seized the furniture which she had bought for the matrimonial
house (the wife had a court judgment against the husband for the crime of seiz-
ing her furniture). The wife also provided police reports documenting her filing a
complaint against her husband for assaulting her in the street. Three weeks into the
contestation of the obedience case, the wife filed for prejudicial divorce. In 2007, the
wife received one court judgment granting her prejudicial divorce and accepting
her contestation of the obedience ordinance on the grounds that the husband had
not ‘protected her and her money’ because ‘he assaulted her and seized the furniture

she bought for the matrimonial house’.”®

Obedience ordinances are, of course, also closely tied to the issue of maintenance in
multiple ways. For instance, in some of the cases where a wife has filed for spousal
and child maintenance, the husband reacts by filing for an obedience ordinance and
the wife accordingly contests the ordinance. In such court claims, the motivations
and the goals of both partners are diverse and complex. Sometimes neither spouse
wishes to end the marriage or to see the lawsuit through, but is instead using the
court as a pathway for renegotiating their financial roles and responsibilities in the
marriage. While some may succeed in obtaining their goal, others fail and find them-
selves on the way to divorce. The following case illustrates some of these issues.

Case 3: Obedience and renegotiating the husband’s role as a provider

The couple had been married for five years and had two children. They had
frequent arguments about the husband’s financial responsibilities towards the
wife. The husband did not want to pay for the fees of the hospital where his wife
wished to give birth to their second child. This latest conflict escalated and the wife
left the house a few days before giving birth to their second child. She stayed with
her family who paid for her hospital fees, and refused to return until the husband
agreed to giving her more adequate financial provision. A month later, the husband
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filed an obedience ordinance. The wife contested the ordinance. While the case was
in progress, the couple reconciled on the condition that the husband would pay
back to his in-laws half of the hospital fees.'*

An interesting issue that I have found to be integral to obedience cases is the wife’s
financial contribution to the matrimonial house. The wife’s financial role is often
necessary for married couples, despite the ambivalence that both spouses feel about
this role. Often women have to work before marriage to contribute to the financial
costs of the wedding and the setting up of the matrimonial house.” After marriage,
many husbands do not wish their wives to continue working, for a number of
reasons, the most common of which are: (1) to have the wife devote her time to
childcare and housework, and (2) to restrict the wife’s mingling with other men.
Women often feel ambivalent about maintaining their jobs because they lack work
with good benefits and find the juggling of work and family too difficult, or do
not feel their work strengthens or expands their marital rights (e.g. they cannot
make legal claims on the grounds of their financial contribution). But the harsh
economic realities of many couples lead to situations where husbands (particularly
those working in the informal labour market) are often unable to meet the needs
of the family. Yet some of these husbands are reluctant for their wives to work for
the reasons mentioned above. Some wives work despite their husbands’ objections,
and the conflict between the spouses escalates because of the husbands’ sense of
frustration at being unable to be an adequate provider. Also, both partners struggle
for control of the wife’s income. Other wives find themselves in a dilemma because
they are unable to seek work due to their husbands’ objections, and yet continue
to have marital conflicts because of the husbands’ failure to provide for the family.
Women in both kinds of situations often end up leaving the matrimonial house.
And, in response, the husband files an obedience ordinance. The following case
demonstrates some of the above-mentioned challenges.

Case 4: Obedience and a wife’s work

The woman plaintiff had been married for 15 years and has two children. She re-
ceived no formal schooling. Before marriage she had a job in a factory, but stopped
working afterwards because her husband did not want her to mingle with other
men. The husband earned his living by installing tiles in houses. The couple had
constant conflicts because of the husband’s failure to provide adequately and his
refusal to let the wife to go back to work. The husband worked intermittently,
and also gave some of the income he earned to his extended family. Before the
latest conflict, the husband had left the wife and children without support for
several months, and moved back and forth between the matrimonial house and
his parents’ house. The wife and children left the matrimonial house and moved
in with her family. The husband filed for obedience, and the wife contested it.
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The wife was willing to resume marital relations if the husband agreed to her
working and gave her and the children a monthly allowance. While the case was
in progress, the wife started a small business buying and selling clothes to the
women in the neighbourhood where her extended family lived.”

3. Obedience cases: procedures and outcomes for women

Once an obedience case reaches the court, the following procedures take place. The
judge orders the court experts to:** (1) examine the matrimonial house to ascertain
its adequacy and safety, and (2) meet with the disputants in order to gather more
details about the marital conflict and to attempt a final reconciliation between the
spouses. The court experts then submit written reports to the judge.

The arguments on which the legal representatives of wives commonly base their
contestation of the husband’s obedience ordinance faithfully follow the letter of the
law. That is, the plaintiff’s case is often based on the claims that: (1) the matrimonial
house is not adequate, and/or (2) the husband has failed to protect the wife and/
or her possessions.” In the reviewed court records, I found that the claim about
the inadequacy of the matrimonial house was based on a number of reasons, the
most common of which was that it was occupied by the husband’s family. Another
less common reason was that the husband was using the matrimonial house as his
workplace. Yet another was that the matrimonial apartment was next to one that
was occupied by Christian neighbours, and hence the wife claimed that she did not
feel ‘safe’.* The husband’s failure to ‘protect’ his wife was based on the following
grounds: his failure to support his wife and children, repeated physical and verbal
abuse inflicted by him on his wife (substantiated by witness testimony and police
reports) and/or his seizure of his wife’s matrimonial furniture (also substantiated by
a police report).

Contesting an obedience ordinance solely or mostly on the grounds of the
‘inadequacy of the matrimonial house’ was risky for a wife. Even in cases where
the matrimonial house was occupied by family members, there were some factors
that could persuade the court that the dwelling in question was still a legitimate
matrimonial house. One factor was if the couple was still able to have privacy
despite living with relatives, that is, if they had their own separate room, or their
own door to their part of the dwelling. Other factors were whether the husband
had the financial means to provide a separate dwelling for his wife, and if there
were compelling reasons that led him to share residence with his extended family.
Perhaps this explains why none of the 30 court records for obedience cases that I
reviewed were solely based on the grounds of the inadequacy of the matrimonial
house. Lawyers, however, gave a great deal of attention to building the case for the
husband’s failure to ‘protect his spouse’, with testimonies and police reports to
prove the mentioned grounds.
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4. Obedience cases: trends from statistical data

The statistical data on obedience cases in the five selected courts indicate,* first,
that there are far more obedience-ordinance cases than proof-of-nushiiz cases.
Second, the obedience cases won by wives consistently outnumber those won by
the husbands. Third, more men than women are winning nushiiz cases, though
the pattern is not consistent. And fourth, a fair number of obedience cases are
dismissed. Also, some cases are resolved through reconciliation. I will elaborate on
each of these findings and their implications in what follows.

If we look at the statistical data on Family Court A, covering the period from
2004 to 2009, we find far more obedience cases than nushiiz cases. Moreover,
obedience cases were more often won by women than by men. But slightly more
men than women won nushiiz cases, although this pattern was not consistent (see
Tables 1 and 2).2

Table1 Family Court A: Obedience Cases: 2004-9
Total no. of No. of cases No. of cases .No.. of No. (,)f
Year won by dismissed reconciled
cases won by men
women cases cases
2004 112 18 7 15 9
2005 142 32 3 30 22
2006 119 36 7 22 17
2007 141 34 6 23 25
2008 131 42 11 25 34
2009 64 12 2 12 7
Table2 Family Court A: Nushiiz Cases: 2004-9
Total no. of No. of cases No. of cases 'No.. of No. ‘,’f
Year won by dismissed reconciled
cases won by men
women cases cases

2004 13 2 3 3 0
2005 20 2 3 5 1
2006 14 3 0 1 1
2007 20 1 5 2 1
2008 21 1 3 5 1
2009 16 2 3 3 2

While the numbers of the obedience and nushiiz cases filed in Family Court B
were much smaller than those in Family Court A, the same patterns were discern-
ible. Consistently, more women than men won obedience cases. Accordingly, there
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were fewer nushiiz cases. However, more men than women tended to win nushiiz
cases. In Family Court B, this latter finding seemed to be a consistent pattern,
unlike the case in Family Court A (see Tables 3 and 4).»

Table 3 Family Court B: Obedience Cases: 2001-9
No. of cases No. of No. of
Year Total no. of won by No. of cases dismissed reconciled
cases women won by men cases cases
2001 13 2 0 3 3
2002 11 2 0 5 1
2003 3 1 0 0 1
2004 4 2 0 0 1
2005 26 6 0 2 4
2006 69 5 1 6 10
2007 89 11 1 5 7
2008 88 7 1 8 9
2009 98 14 1 17 12
Table4 Family Court B: Nushiiz Cases: 2001-9
No. of cases No. of No. of
Year Total no. of won by No. of cases dismissed reconciled
cases women won by men cases cases

2001 9 1 3 1 0
2002 7 0 3 1 0
2003 8 0 3 1 0
2004 11 1 4 1 2
2005 12 0 3 1 0
2006 16 0 3 0 0
2007 20 1 5 5 0
2008 14 0 5 2 0
2009 18 1 5 3 0

When we compare the data on obedience cases in Family Courts C, D and
E, similar results are found (Table 5). For example, in 2008, of the 167 obedi-
ence cases that were reviewed by Family Court C, 31 were won by women and
only five by men. In Family Court D, a total number of 56 cases were reviewed
in 2008. Sixteen of these cases were won by women plaintiffs, while husbands
won only three. Also, in Family Court D, 74 obedience cases were reviewed in
2009. Eleven of these cases were won by wives, while only two were won by
husbands. Lastly, in 2009, 221 obedience cases were reviewed in Family Court
E. Seven of these cases were won by wives, two by husbands, and over 150 cases
were still pending.
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Table 5 Obedience Cases in Family Courts C and D in 2008-9 and Family Court E
in 2009

No. of No. of No. of No. of
Total no. L .
Court Year cases won cases won dismissed | reconciled
of cases

by women by men cases cases
C 2008 167 31 5 53 20
D 2008 56 16 3 5 6
C 2009 177 pending pending 41 —
D 2009 74 11 2 8 9
E 2009 221 7 2 54 5

Again, comparing data on nushiiz cases in Family Courts C, D and E, the find-
ings are relatively similar. In 2008, of the 60 nushiiz cases that were reviewed in
Family Court C, four cases were won by husbands, while five were won by wives. In
Family Court D, 14 nushiiz cases were reviewed in 2009.** Five of these cases were
won by husbands, while one case was won by the wife. Lastly, in Family Court E, 16
nushiiz cases were reviewed in 2009. Only one case was won by the husband, and
none by the wife (see Table 6).

Table6  Nushiiz cases in Family Courts C and D in 2008-9 and Family Court E in 2009

Total no No. of No. of No. of No. of
Court Year : cases won cases won dismissed | reconciled
of cases
by women by men cases cases
C 2008 60 5 4 14 6
C 2009 56 pending pending 9 15
D 2009 14 1 5 1 0
E 2009 16 0 1 4 —

A final point to note is that a considerable number of obedience cases were
dismissed. Normally a case is dismissed if the plaintiff fails to proceed with the legal
process, or there are technical grounds that do not permit the court to review the case
in question (e.g., lack of jurisdiction). But, in interviews with lawyers and disputants, I
found that it was common for disputants to reach an agreement outside the court, yet
not notify the court or withdraw the case. Since the disputants stopped proceeding with
the lawsuit, the case would then be dismissed by the court. Thus, one can assume that
some of the obedience cases that were dismissed in the five selected courts were prob-
ably those that were also resolved through out-of-court settlement between the couple.

A number of cases (though fewer than those dismissed) were also resolved
through court-recorded reconciliation in the five courts. This means that the
disputants reconciled in front of the court while the case was in progress.
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If we look at the data on dismissed and reconciled cases in Family Court A
(Table 1), we see, first, that a fair number of cases were dismissed each year.
Secondly, this number was relatively close to the number of cases won by the
wife. Thirdly, the number of cases ending in reconciliation, though lower, was by
no means negligible.

In the other four family courts, a somewhat similar pattern was found, but there
were also some variations. For example, in Family Courts C and E, the number of
dismissed cases was significant. In Family Court D, however, there were far fewer
dismissed cases than in the other courts (Table 5). There were also variations in the
number of cases resolved through court-recorded reconciliation in the four courts.

Lastly, a number of nushiiz cases were also dismissed in the four courts. For
example, in 2008 in Family Court C, 60 cases were reviewed. Fourteen of these
were dismissed, while six ended in reconciliation (Table 6).

In short, the considerable number of dismissed obedience cases suggests that
some of the disputants in these cases reconcile or reach a settlement on their own
but do not record the reconciliation in the court. This probably does not mean that
the marital conflict has been resolved, or that the disputants have closed the door
on claiming their rights through litigation. It may mean that filing for an obedience
ordinance, as well as contesting it, is often used by disputants as an initial legal
tactic to send a particular message to the other party and start a process of pressure
and negotiation. However, it is not uncommon for disputants to resort to the court
room again if their out-of-court settlement fails. But what certainly needs to be
researched is why some couples do not record their reconciliation in the court.
Another issue that needs further research is the out-of-court settlement arrange-
ments that are made by disputants, their sustainability, and their advantages and
disadvantages for both wives and husbands.

4. Conclusion

The findings of this research corroborate the results of important studies on Muslim
family laws and courtroom practices in Palestine, Iran and Morocco. These studies
report that similar reasons drive men to file for obedience ordinances and women to
contest them, as well as some commonality in disputants’ legal strategies. Another
similar finding is that women often successfully contest obedience ordinances. But
the key finding common to all the studies is the growing disconnect between the legal
model of an Islamic marriage that is upheld in the family codes of these countries,
on the one hand, and the actual practices of marriage, on the other. Contemporary
family codes, drawing from classical figh, base marriage on the model of the husband/
provider versus the financially dependent/obedient wife. But, in real life, husbands
do not necessarily provide, and wives are increasingly playing an important role in
the financial support of the conjugal home. This discrepancy between legal text and
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social practice, in addition to the unequal marital rights that husbands and wives
are accorded by the codes (e.g. access to divorce), results in legal disputes, which
husbands and wives strive to negotiate and resolve to their benefit.

To return to obedience disputes in Egypt, it seems that women, more often than
not, do win contestation-of-obedience cases. They mostly win because their husbands
fail to carry out the role of the ‘protector’, which the law assigns them in exchange for
their right to wifely obedience. The role of the ‘protector’ is interpreted by the judges
as one that entails providing for the wife, refraining from harming her (physically and
verbally) and not seizing her possessions. But how should we read these findings?
Do they mean that despite the hierarchical model of marital relations that is created
through the concept of maintenance versus obedience, women are not disadvantaged
by this legal construction of marital roles?

My answer is no. What is clear is that contestation of an obedience ordinance
in many cases becomes part of a wife’s pursuit of judicial divorce. For instance,
more wives are winning obedience cases because they file for khul® and are able
to obtain judicial divorce before the obedience case is concluded. It is noteworthy
here that husbands file obedience ordinances against wives who are seeking khul’,
although it is understood that the latter are forfeiting their financial rights by filing
for this form of divorce. It is also interesting that the court allows both lawsuits to
proceed. In such cases, the wife does not really gain anything from winning the
contestation-of-obedience ordinance. And even if she were to lose it, it would not
impact her lawsuit for khul’. Yet, these women do contest the obedience case and
proceed with both lawsuits.

But what motivates women, who were in the first place only involved in a
contestation-of-obedience case, to file for khul‘ during the course of the former
lawsuit? Is it because their main goal is to obtain a divorce, and thus they decide
during the progress of a contestation-of-obedience case to relinquish their financial
rights and file for khulbecause they can afford to? While many of these women are
seeking divorce, they do not opt for khul because they can afford to, but because
they are forced to. Khul‘is a quicker, cheaper and more guaranteed legal pathway.
Moreover, khul‘becomes a more sensible option for these women not only because
they cannot afford the lengthy and more expensive process of prejudicial divorce,
but also because they are very doubtful of the enforcement of court judgments for
alimony, indemnity or deferred dower.>® The women’s lack of faith in being able to
claim their financial rights through court judgments seems to be caused partly by the
enforcement problems that family courts face in general, and partly by the inability of
the husbands of these plaintiffs to undertake all the financial responsibilities of their
legal role as the ‘provider/guardian’, on which their right to wifely obedience is based.

Contestation of obedience again becomes part of a woman’s pathway to divorce
on the grounds of harm. However, in this case, the question arises: does winning
the contestation-of-obedience case actually help the wife with her divorce case? As
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mentioned previously, one of the main claims on which contestation-of-obedience
ordinance is often based is a husband’s failure to ‘protect his wife and/or her money’.
This suggests that winning a contestation-of-obedience case would help a woman
with her suit for judicial divorce on the grounds of harm, since it would seem that,
by proving her husband’s failure to ‘protect her’, a wife will have substantiated a
form of spousal harm that is being inflicted on her. Our data shows that, when a
wife is concurrently involved in both a contestation of an obedience ordinance and
a prejudicial divorce lawsuit, winning the contestation of obedience in itself does not
automatically give the plaintiff the right to prejudicial divorce. Rather, the divorce
suit also has to be reviewed and adjudicated. But what frequently happens is that both
suits are combined (by the request of the plaintiff’s legal representative), and, at the
end of the legal process, the judge usually issues one court judgment that combines
rulings on both cases. Three of the 15 women we interviewed for obedience cases
filed for prejudicial divorce, but their cases were still pending. Six of the remaining
interviewees filed for khul’, while the other six were only contesting the obedience
ordinance. In the 30 court judgments on obedience ordinance that I analysed, there
was one in which the plaintiff filed for both contestation of obedience and prej-
udicial divorce. She won both cases. The remaining court judgments concerned
women who were either seeking khul‘ (25) or those who were only contesting the
obedience ordinance (four). But it is evident that the relation between the contes-
tation of an obedience ordinance and the process of seeking prejudicial divorce
merits further research.

In other words, the connection between divorce (whether prejudicial or
khul‘) and obedience cases suggests that the hierarchical marital relation that
is created by the concept of giwama is not confined to the idea of maintenance
versus obedience but includes the right to divorce. Men have an unfettered
right to it, whereas a woman’s right is restricted because it is granted and
managed through the court. And obedience ordinances are one of the mecha-
nisms through which women’s right to divorce is restricted. By filing for obedi-
ence, men force their wives to undertake the task of contesting the husband’s
right to obedience. This results in prolonging women’s pathway to divorce.
Moreover, by filing such a case, husbands impose on their wives a situation in
which the latter may have to make difficult choices and concessions (e.g. opting
for khul‘ rather than prejudicial divorce, thus forgoing their financial rights).
Furthermore, because women’s rights and choices within the law (pertaining to
divorce) are limited, it becomes a necessary tactic for them to fit the legal script
and strive to make the most of the role that the law constructs for them. That is,
women strive to prove to the court that they have been ‘obedient’ wives, while
their husbands have ‘failed to protect them’, even in cases when they know they
will not be able to claim the financial rights that will be due to them if they win
the contestation-of-obedience case.
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Another point that is highlighted by the details of the marital conflicts between
disputants in obedience cases is the issue of a wife’s financial role in the family.
While Egyptian family law does not explicitly forbid women from working, it
does not give them any rights in return for supporting their husbands. A husband,
however, can claim his wifely obedience on the grounds of his financial role within
the matrimonial house. Yet many married couples of lower-middle class live with
the daily realities of economic hardship. This results in the failure of the husband to
tulfil the role of the provider, and the need for the wife to contribute to the provision
of the family. Even in the process of getting married and setting up the matrimo-
nial house, the financial roles that are undertaken by the groom and the bride also
often depart from the figh-based or family law-based model. That is, husbands do
not exclusively prepare the matrimonial house, pay the dower to their brides and
maintain them, thus earning lawful right to their obedience. Rather, women work
and save money in order to help their future husbands with the establishment of
the matrimonial household. They contribute to the furnishing of the matrimonial
house and the expenses of the wedding. Moreover, even when husbands pay dower,
this money goes towards furnishing the house.

The disjuncture between the lived experiences of many married couples and
the legal model of marital roles leads, in my opinion, to conflicts between the
spouses. Some women want to work. Others need to work even though they make
little income and lack the work benefits that would facilitate their juggling work,
childcare, husband care and housework. These women feel ambivalent about work
because they are caught in a situation in which their husbands fail to provide for
them and their children adequately and thus relieve them (the wives) from being
trapped in difficult and poorly paid work. Husbands are often reluctant for their
wives to work, but feel frustrated that they cannot provide for them. Yet these men
still want to claim the power and authority over their wives that they obtain from
their roles as providers/guardian. And, in some cases, they even use this power
arbitrarily and excessively, resulting in physical abuse. Consequently, wives leave
the matrimonial house because they cannot sustain a situation in which they are
not provided for, are subjected to abuse and are not allowed to earn their own
income. Husbands respond by invoking the authority of their giwama, and filing
an obedience ordinance against their wives.

In short, three issues underlie the injustice that Egyptian women suffer under the
legal concept of giwama. One is the connection between a husband’s maintenance
and wifely obedience. Another is the imbalance between men’s and women’s right
to divorce. And the third is the public discourse on giwama. Regarding the first,
the solution needs to go beyond mere abolition of the concept of ‘wifely obedience’.
There is also the complex issue of redefining the roles of both spouses. Should
equality in financial obligations of spouses be a goal? And what kind of equality
should be sought? Should it be formal or substantive equality? And how do we take
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into account inhibiting factors, which limit or diminish the value of women’s finan-
cial activities? Such factors include their restricted access to the private formal labour
market; the precariousness of the work that many women do for a living in terms
of its income, permanence and benefits; and discriminatory codes that discourage
them from being economically active (e.g. laws governing the dispensing of the
state’s social welfare financial assistance). And there is also the issue of other marital
roles, such as childcare and management of the matrimonial house. Should we
revisit the legal gendering of such roles?

Secondly, having an equal right to a just and accessible divorce is necessary
so that every spouse can exit a failing, abusive or unwanted marriage. But, more
importantly, it is an essential basis for a healthy marriage based on mawadda and
rahma (love and mercy). It is hardly possible for this kind of marriage, which Allah
decreed in the Qur’an (30:21), to exist when husbands - because of their religious
and legal claim to giwdma - not only have a unilateral right to repudiation, but
can restrict and make women’s limited judicial pathways to divorce more difficult.
This, unfortunately, is partly made possible through the current Egyptian family
laws on wifely obedience.

Lastly, a main challenge to changing the hierarchical and unhealthy marital
roles that are created by present-day family laws is the dominant view of giwdma
in the public discourse.” This view contends that men have authority over their
wives, have the right to unfettered divorce and may beat their wives for the purpose
of disciplining them, and that the latter are obligated to obey their husbands. And,
sadly, this ideological construction of marital relations is justified on the grounds
that it is Allah’s law.

Notes

1  There are eight other personal status laws for non-Muslim Egyptians, who mostly
belong to different Christian churches (the largest being the Coptic Orthodox).
Only the Muslim personal status law was promulgated by the Egyptian legislator,
while personal status laws for non-Muslims were drafted and approved by
Christian religious authorities. But state laws dictate that, in the case of family
disputes between spouses belonging to different religious communities, Muslim
personal status laws apply. In the past decade this has increasingly caused conflict
between the Egyptian Coptic Church and state courts that granted divorce to
Christian men or women who belonged or had converted to a different church
than their spouse. To address this problem, there is an ongoing effort undertaken
by different churches, some Christian public thinkers, activists, and some of the
women’s rights organisations to draft and advocate the promulgation of a unified
religious-based family code for all Christian Egyptians.
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See Sonbol, Amira, ‘Women in Shari‘a courts: a historical and methodological
discussion’, Kelam Arastirmalari 2/2 (2004), pp. 25-56; Hallaq, Wael, Shari‘a:
Theory, Practice, Transformations (Cambridge: Cambridge University Press,
2009); Tucker, Judith, Women, Family, and Gender in Islamic Law (Cambridge:
Cambridge University Press, 2008).

Egyptian personal status laws are divided into two types: 1) substantive laws,
which define and regulate the rights of spouses and children, such as Law No. 25
of 1920 and its amendments, Law No. 25 of 1929 and Law No. 100 of 1985, and 2)
procedural laws, which regulate the legal processes and courtroom proceedings,
such as Law No. 1 of 2000 and Law No. 10 of 2004, which regulate the work of the
new family courts.

This research is part of a larger study that the author undertook from 2007

to 2010, which sought to investigate if and how reforms that were introduced

in Egyptian family law since 2000 empowered ordinary Egyptian women and
activists. The study researched these reforms from two angles: 1) the process

of law-making and feminist legal activism, and 2) the implementation of the

new laws in courtrooms through litigants’ strategies and court personnel’s
interpretations of the new codes and gender rights. This study was part of a larger
research project entitled ‘Pathways of Women’s Empowerment’, undertaken

by the Social Research Center at the American University in Cairo, through its
membership in a research consortium consisting of a number of research centres
and universities in Egypt, Palestine, Bangladesh, Ghana, Brazil and the UK.

Since 2000, a number of reforms have been enacted, the most notable of which
are the new family courts and the khul‘law. Currently, there are efforts (on

the part of the government and women’s rights activists) to introduce a new
substantive family code.

This part of the research (i.e. focus group discussion with lawyers, interviews with
disputants in obedience cases and observation of court proceedings) was carried
out in the period from October to December 2009. Courtroom observation and
analysis of court records were carried out by the author of this chapter. Interviews
and focus group discussions were conducted by a team consisting of the author
and two research assistants.

These interviews were conducted in the period from April 2009 to October 2009.
Mir-Hosseini, Ziba, ‘The construction of gender in Islamic legal thought

and strategies for reform’, Hawwa 1/1 (2003), pp. 1-25; Abu Odeh, Lama,
‘Modernizing Muslim family law: the case of Egypt’, Vand. Journal of
Transnational Law 37 (2004), pp. 1043-7, Oxford University Comparative Law
Forum 3 (2004); Tucker: Women, Family, and Gender.

For a linguistic and hermeneutic analysis of this verse and, in particular, of the
terms qawwamiin, faddala and qanitat, see Barlas, Asma, ‘Believing Women’
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University of Texas Press, 2002), pp. 182-9; Wadud, Amina, Qur’an and Women:
Rereading the Sacred Text from a Woman’s Perspective (Oxford: Oxford University
Press, 1999), pp. 64-78.

For detailed analysis of the new family courts, see Al-Sharmani, Mulki, ‘Egyptian
family courts: a pathway of women’s empowerment?’, Hawwa 7/2 (2009), pp. 89-119.
See A Report on Women’s Problems in Family Courts (Cairo: National Council for
Women, Ombudsman’s Office, 2007, in Arabic).

Data about the case collected from court records and lawyer’s notes.

Data collected from court records and lawyer’s notes.

Data collected from court records and lawyer’s notes.

See Amin, Sajeda and Nagah Al-Bassusi, Wage Work and Marriage: Perspectives
of Egyptian Working Women, Population Council Working Papers 171 (New
York: Population Council, 2003); Singerman, Diane, The Economic Imperatives
of Marriage: Emerging Practices and Identities among Youth in the Middle East,
Middle East Youth Initiative Working Paper 6 (Washington, DC and Dubai:
Wolfensohn Center for Development and Dubai School of Government,
September 2007).

These statements are based on the findings of interviews with 100 men and
women (50 of each gender), who were of different marital statuses. The interviews
were about their marriage practices and knowledge of family laws.

Personal interview with the wife, December 2009.

In the new family court, a panel of three judges presides on each case. The senior
judge is the one who runs the court proceedings. The two junior judges assist
with questioning witnesses and deliberations before issuing final court judgments.
Each family court has two court experts, one of whom is trained in social work
and the other in psychology. The court experts attend all court sessions, meet
with the disputants in some cases and submit reports to the judge. In addition,
according to PSL No. 10 of 2004 (which introduced the new family court system),
one of the court experts has to be a woman.

Article 11, PSL No. 100 of 1985, does not spell out what constitutes a legitimate’
(shar7) matrimonial house, or what defines the husband’s failure to ‘protect her or
her money’. However, the Court of Cassation judgments (which set precedents)

have considered a separate dwelling for the couple that is used for their residence

as a legitimate matrimonial house’ (even if it is a room with its own door in a
dwelling inhabited by husband’s family). In addition, according to rulings of the
court, a husband’s failure to protect his wife would mean any of the following: failure
to provide for her; physically and verbally abusing her; seizure of her money or
possessions; making false accusations against her and/or committing immoral acts in
the matrimonial house such as drinking and fornication.
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Residence next to a Christian neighbour seems to have implicitly been considered
by the Court of Cassation as a factor that would make the matrimonial house
illegitimate. I came across a case reviewed by the court in which the wife appealed
an obedience ordinance on such a ground. The court ruled that the contestation
of the obedience ordinance was rejected because the wife failed to prove that

her neighbour was Christian. See Court of Cassation, Appeal Case No. 8 for
Judicial Year 54, Court Session 21/1/1985, cited in Al Tabakh, Sherif, Personal
Status Laws: Between Jurisprudence and Law (Cairo: Dar al-Fikr al-Jami, 2006, in
Arabic), pp. 303-4.

These five courts were selected on the basis of ease of access to court records and
personnel. For anonymity, the names of the courts are not identified. For Family
Court B, the data collected covers the period from 2001 to 2009; for Family Court
A it covers the period from 2004 to 2009; for Family Courts C and D the period
covered is from 2008 to 2009, and, lastly, for Family Court E the data collected
covers the period from January 2009 to 17 December 2009. Thus, I do not claim
that the findings I draw from the analysis of this data are representative. However,
triangulation of the findings gathered from the different methods of data
collection indicates that my conclusions suggest a general trend.

In the tables, the total number of cases includes pending cases which had not been
concluded by the court at the end of the judicial year. Hence, the cases listed in
the other columns do not add up to the total number.

Note 22 also applies to Tables 3 and 4.

Statistical data on nushiiz cases in Family Court D in 2008 is not available.

See Mir-Hosseini, Ziba, Marriage on Trial: A Study of Islamic Law (London and
New York: I.B.Tauris, 2002); Shehada, Nahda, ‘House of obedience: social norms,
individual agency, and historical contingency’, Journal of Middle East Women’s
Studies 5/1 (2009), pp. 24-49; Welchman, Lynn, Beyond the Code: Muslim Family
Law and the Shar‘i Judiciary in the Palestinian West Bank (The Hague: Kluwer
Law International, 2000).

This opinion was expressed by the majority of female interviewees in the
obedience cases as well as the 50 women interviewees who were interviewed about
their marriage practices and knowledge of family laws.

For example, none of the interviewees or the lawyers questioned this view of
qiwama, which they justified on the grounds of religious doctrine. What some of
them questioned was only a husband’s abuse of this right.
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EGYPTIAN WOMEN’S RIGHTS NGOS

Personal Status Law Reform between Islamic and
International Human Rights Law’

Marwa Sharafeldin

This chapter is based on a field study of how a group of Egyptian women’s rights
NGOs are adapting a new discourse to the Egyptian context in order to reform
the personal status law (PSL), using both religious and human rights frames of
reference. The PSL is the law governing family relations in Egypt, including
marriage, divorce and custody. Because it is based on what the law-makers
conceive to be Islamic law, it is very difficult to critique it for reform, as this
becomes synonymous with critiquing Islam itself. It is, however, one of the
main sites where Islamic concepts like wilaya and qiwama take legal shape
and force,* in the form of rights and obligations such as the wife’s obligation
to obedience, the husband’s obligation to maintenance, and his right of unilat-
eral divorce. These legal stipulations have become problematic in Egyptian soci-
ety today from the point of view of the NGOs studied. Here I investigate the
complex process through which women’s rights NGOs selectively borrow, mix
and develop elements of both Islamic law and international human rights laws
to advocate a reformed PSL with a new conception of what wildya and qiwama
could be today.?

This chapter first discusses the main ‘references’ or sources of law on which
NGOs base their suggested reforms of the PSL. It then focuses on their legal method,
namely, how they appropriate the religious and human rights references to support
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their PSL reform proposal. It gives concrete examples of this work in relation to the
discussion of particular rights and obligations. It ends with a brief analysis of the
potential and challenges of making a new discourse.

The methodology of this research was multi-pronged. Fieldwork included
participant observation of activities and meetings of a network of 11 NGOs, which,
since 2007, has defined its mandate as working for PSL reform.* Interviews were
also conducted with the NGO members in this network who specialise in law, as
well as other NGOs and activists outside the network working on the same topic. A
total of 15 NGOs were studied for this research. Additionally, I closely followed and
analysed the development of the network’s law reform proposal document and the
different stages of its development.

It is important to note that divergences of opinion did exist between the differ-
ent NGOs. It was rare to find a consensus on any one topic of reform in the PSL.
However, there were general tendencies and majority opinions on certain issues.

1. The personal status law

This law deals with all family issues in Egypt including marriage, divorce, mainte-
nance, custody, paternity and guardianship. The term PSL is misleading, because it is
used to describe not one but several laws that govern personal status, such as Decree
Law 25/1920, Decree Law 25/1929 and Law 100/1985, to mention a few. Since the
1920s, the ‘law’ has only undergone a series of gradual amendments, thus indicating
the historical difficulty, due to societal resistance, of changing it comprehensively.’
The sanctity with which the law is imbued, by its relationship with religion, is one
reason for society’s resistance. Personal status laws have always been based on what is
perceived to be Islamic law, and the primacy of men over women in marital affairs.”

The underlying philosophy of all these laws is that men, having the giwama and
wildya, provide financially for their wives and therefore command their obedience
and have authority over them. Consequently, the relationship between the spouses
is legislated as one of complementarity, not equality.®

This particular conception of male authority over women in the PSL can be
seen to be legally reflected in the ease of divorce for men and its difficulty for
women; the possibility of polygamy for men; the husband’s obligation to maintain
the family; the wife’s obligation of obedience to her husband and the father’s right
of guardianship over the children.

NGOs find these conceptions problematic, in that they are no longer suited to the
current Egyptian context. They are now proving to cause difficulties in practice, as
the roles and responsibilities in the Egyptian family are radically changing.® Further-
more, they clash with contemporary sensibilities and understandings of equality and
justice. They are also inconsistent with Egypt’s international legal obligations as a
signatory to CEDAW.
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2. The frames of reference

In their effort to reform these laws, NGOs find that it is important to identify their
marji‘iyat, that is, the sources and frames of reference for their legal reform. Iden-
tifying ‘references’ constrains the demands that NGOs can make. This is especially
pertinent when attempting to reform a law that most people today believe to be
divinely ordained. For example, a human rights reference will not enable NGOs
to demand that women have the equal prerogative to physically discipline their
husbands, but will enable them to demand equality between men and women in
their right to bodily protection. A ‘traditional’ Islamic reference would not give
space for NGOs to demand the abolition of the wife’s duty of obedience to her
husband, but what the NGOs call an ‘enlightened’ Islamic reference would. There-
fore, NGOs’ choice of references is fundamental, because it will set the parameters
of the demands they can make, and determine how convincingly these can be
supported.”

The interviewed NGOs mostly identified three references that guided their
work on the reform proposal:

(1) The lived realities of Egyptian women who suffer under this law.
(2) An enlightened Islamic legal discourse.

(3) International human rights law treaties and conventions.

Regarding the first reference, which NGOs termed the ‘lived reality reference’,
it appeared, from their day-to-day work providing legal and other services to their
constituencies, that there were serious problems faced by women because of the law.
These include: limited grounds on which women can ask for divorce as opposed to
men; court cases taking too much time when women file for a divorce (up to seven
years); the procedural difficulty of their proving harm to get a divorce; the fact that
the law only allows a woman to ask for maintenance arrears for up to a year prior
to the date of filing the lawsuit, and not from the date the husband stopped paying;
the lack of enforcement of maintenance verdicts in favour of women; the abuse of
the obedience clause in the law by husbands to spite wives’ seeking separation; and
the economic hardship faced by women who no longer have access to the custodial
home or custodial fee after the child’s custody is completed, and end up in the
streets with no shelter.

In fact, the problems faced by women due to the law are the reason NGOs began
taking action in the first instance. The suffering caused by the law was a loud and
clear message that there was a need for change. NGOs therefore commissioned
several studies to gather statistics and data that would reflect women’s suffering and
the cost to society, to bolster their argument and gain legitimacy for their work."
This reality reference was a strong uniting force for NGOs, but when it came to the
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remaining two references, religion and human rights, the discussion on adopting
them was not so consensual. The NGOs studied recognise that, legally and socially,
family and marriage relations are fundamentally ruled by religion, as is stipulated in
the law (Article 3 Law 1/2000).” Hence, any current attempt at reform will inevitably
have to address religion, notwithstanding the sensitivity of this subject.” Moreover,
some of those interviewed regard themselves as observant Muslims who respect the
principles of Islam, and see no contradiction with human rights conventions and no
problem in having family relations governed by religious principle.

In early 2007, at the outset of the network’s work on PSL reform, member NGOs
decided to discuss what the main reference for their joint work should be. Was it
only to be international human rights conventions - as it had been in the early phase
of the network’s formation (since 2005) — or was it also to include religion? Some
NGOs only wanted to have a human rights reference. Others thought this would be
detrimental to their work, due to the Western/colonialist stigma that human rights
carried in Egyptian society. It would also be unrealistic, since the law itself was
based on religious principles. One of the NGOs holding the latter view threatened
to withdraw from the network if the religious reference was not included. They
felt the network would be throwing itself into the fire, exposing itself to great risk
from state and society. At the same time, another opposing NGO warned the rest
that ‘it is not useful to create the monster and scare ourselves with it’ (i.e., it was
not useful to avoid referring to human rights because of the assumption that such
rights would not be accepted at large).** After much discussion and mediation, the
compromise was finally reached that the references would be both human rights
and ‘enlightened’ interpretations of religion.

However, no discussion took place on defining what the word ‘enlightened’
might mean. When asked during interviews, most NGO representatives took it as
meaning gender-sensitive Islamic interpretations, but no details were agreed upon
collectively. It seemed that all assumed at the time that there was agreement on
what ‘enlightened’ was, but later on, in the course of my fieldwork and the drafting
of the NGOs’ law proposal, it became apparent that there was a divergence over
what ‘enlightened’ religion’s stance was on thorny issues like financial guardian-
ship of mothers over children, obedience, inheritance and outright prohibition of
polygamy. One of the reasons for this vagueness could have been what both Dupret
and Singerman describe as a tendency of Islamic law to lend itself to changing and
re-imagined meanings across time, space and persons.” ‘Enlightened’ may mean
different things to different people, each of whom will be able to support their
understanding just as validly from the multitude of different Qur’anic verses, their
interpretation and the rich jurisprudence around these verses.

As a result, it was not clear which frame of reference would take precedence in
the NGOs’ joint work in case of a contradiction. What if human rights conventions
gave women certain rights that religion, even if enlightened, took away, and vice
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versa? A case in point is lesbian women’s rights, which most of those interviewed
opposed, principally on religious and cultural grounds. Inheritance was another
contentious issue, which most NGOs did not seek to change. It seems that there
was an underlying assumption that ‘enlightened’ religion would naturally be in
accordance with human rights conventions, and that the possibility of contradiction
between the two was minimal.

Another important and related point that became evident was that not all NGOs
were for total gender equality, as stipulated in human rights documents. As with
‘enlightened’, the definition of ‘equality’ proved elusive and differed from one person
to another. The equality sought in human rights conventions sometimes seemed to
clash with conceptions of equality that different NGO activists held in light of what
they perceived as religion. Some even found that the kind of equality promoted in the
human rights discourse included elements potentially harmful to women in Egypt.
For example, the silence of NGOs on certain issues discussed below, such as the
husband’s obligation of maintenance, illustrates the clash of these two conceptions
of equality within NGOs. As the work of the NGOs shows, judgment on religion or
human rights cannot be reduced only to how each addresses equality. Each discourse
has its importance and value in this particular context, and each was subject to a
multitude of factors that affected its appropriation by NGOs. It became evident
during my fieldwork that the meanings of ‘enlightened’ and ‘equality’ were deter-
mined by a constant process of negotiation between NGOs, as will be shown below.

To conclude, this discussion of references amongst network members showed
that NGOs were well aware that the choice of references would dictate what
demands they could make for the reform of the PSL; the issues on which they must
be silent; the justification behind these demands; the public image of NGOs in the
eyes of state and society and the general societal acceptance of their demands.

This discussion was also important because it highlighted how NGO activists
seem to regard human rights and religion as frames of reference for their demands.
First, they seem to think that religion gives more credibility to their demands. A
human rights framework does not appear to share the credibility of a religious
framework in the eyes of Egyptian society or even some NGO activists. However, a
traditional religious framework, as opposed to an ‘enlightened’ one, is less accom-
modating to the kind of equality for which NGOs plead. Second, most NGOs find
that more effort needs to be spent on reinterpreting Islamic sources in a different
way from traditional classical jurisprudence. Nevertheless, most NGOs agreed that
addressing religion was indispensable to their PSL reform work.

3. The religious discourse: Islamic feminism

When asked to describe the role of the religious discourse in their PSL reform work,
all interviewees appeared to be talking about ‘Islamic feminism’. I define ‘Islamic
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feminism’ here in its widest possible sense, recognising that it holds different mean-
ings for different actors and locations. Agreeing with Ziba Mir-Hosseini, I define it
as an awareness of the injustice inflicted upon women because they are women, and
the will to do something about it, whether in the form of new knowledge produc-
tion, or advocacy and activism, or all of these. I use the word ‘Islamic’ here to mean
that this effort finds inspiration and justification from Islam and its sources, guided
by the principles of justice, equality and the preservation of human dignity found in
the Qur’an and the practices of the Prophet.” This was what most of the interviewed
NGOs were attempting to do, to varying degrees, but without labelling their efforts
TIslamic feminism’. Abou-Bakr’s general description of Muslim feminist scholars
and activists,”® ‘who are not just “critiquing [i.e. attacking or deconstructing] Islamic
history and hermeneutics”, but are also providing alternatives and seeking solutions
inspired by Islamic values’, applies to the activists studied here.

Most of them began taking action to reform the law because of the problems
they found in reality from their work on the ground.” They went on to find consid-
erable support for their demands in the human rights and reality references, and
some support in religion.

Many of the interviewed NGO activists see themselves as believers of the
Islamic faith. Most of them personally find that Shari‘a’s basic principles are anti-
patriarchal and, hence, are in congruence with human rights principles. For these
activists, it is the figh (jurisprudence) produced by scholars in the classical era
that contains patriarchal elements, echoing the social context of its production.
That is why, throughout the course of their work, some of them try to clarify the
distinction between Shari‘a, the work of God, the eternal divine message contained
in the Qur’an, which does not change with time and space; and figh, the work
of man, which encompasses the changeable human attempts at understanding this
message. This group finds the distinction useful because it allows them to advance a
new figh, which reinterprets the main sources of Shari‘a. However, during the
interviews, I sometimes noticed a difference between activists’ definitions of both
Shari‘a and figh. Some of those interviewed felt that what are perceived to be clearly
written verses in the Qur’an can constitute unchangeable Shari‘a and hence are
not subject to human interpretation (such as those on polygamy and inheritance,
as explained in the ‘Examples’ section below).”* Others disagreed, arguing that inter-
pretation of these so-called definitive verses should be permissible and uninhibited.

These latter cite several incidents where the rulings of clear-cut verses were
suspended by ‘Umar ibn al-Khattab, the second caliph, because in his context they
no longer served their purpose (magsad). They agree that some Qur’anic verses
clearly treat women and men unequally, but find that this does not stop them from
referring to Shari‘a in their work. Most seem to have faith in the justice and eternity
of the general Qur’anic message, and argue that such verses need to be understood
historically and contextually, because they refer to social relations prevalent at the
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time of the Prophet Muhammad, and are not general principles. They state that
it is up to Muslims to create a new understanding of these verses, based on the
overriding general Qur’anic principles of equality and justice, which they consider
two of the main purposes (magqdsid) of Shari‘a.” In their view, classical jurists who
undertook that work in the centuries after the death of the Prophet, should not,
and indeed never meant to, have a monopoly over the interpretation of the Qur’an
and Sunna. All Muslims have the right to debate what these sources mean, to ques-
tion jurists’ interpretations and to create new understandings that are more suit-
able to the exigencies of modern times. They refer back to Islam’s elevation of the
use of one’s mind to work out things for oneself. One of them exclaimed: “There is
no kahanit (priesthood) in Islam!

NGOs report that talking the language of the people, through the use of religious
discourse, does facilitate their work. However, it also poses challenges. They realise
that both they and their opponents use the same religious reference, and that neither
of the two camps can make monopolistic claims to authenticity. Many of them are
aware of being open to attack because they are not religious experts and do not
have the perceived right to call for a different religious discourse than the prevalent
one. They sometimes fear that by using such a discourse, enlightened or not, they are
augmenting the rising power of religion in Egyptian society. By doing so they would
be indirectly supporting their opponents, whose discourse justifying the unequal
treatment of women appears just as authentic as that of the NGOs in its references
to scripture and use of Islamic jurisprudential methodology.

Another challenge is that, as mentioned above, NGO activists are not religious
experts, so it is not in their best interest to be dragged onto this playing field.* They are
experts in the human rights discourse, and try to frame the discussion accordingly. But
they are often asked by their audiences to justify their demands vis-a-vis religion,
so they find that they have to be well-prepared for an ‘enlightened’ religious
discourse too.

Such preparation can be said to be an individual effort on the part of those
interviewed. Many of them started reading about Islam and women on their
own initiative and coming up with their own conclusions. This process has been
informed by the individual lives and upbringing of most of the women inter-
viewed. One of them says that she became a feminist due to her Islamic upbring-
ing, which had focused on the principles of equality and justice. On two occa-
sions, interviewees referred to their fathers’ actual practice of these principles
with their wives and with their daughters while they were growing up. The Islam
that they believe in and are familiar with is not one that is unjust or detrimental
to the dignity of women.

It is, therefore, important to shift the discussion temporarily from abstract
references and discourses, to the agents who are themselves appropriating such
discourses. Understanding the agents, in this case the NGO activists involved in
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the PSL reform, and their relationship to these discourses, will shed more light
on the complexities and intricacies of the process at hand. For it is the lived reali-
ties they experience that eventually shape the discourse they create in their work.
It is especially important when we find that their reform demands are, in reality,
significantly affected by their personal faith and spirituality.

4. Types of NGOs by their use of religious discourse

This brings us to an important distinction between activists working in Egypt
on women’s rights. Karam usefully divides the women’s organisations in Egypt
today into three types.** The first is the Islamist women’s group, which works
towards more Islamisation of the state. The oppression of women here is seen as
part of a larger societal problem that has resulted from straying away from Islam,
and, in particular, from women seeking to be equal to men. They see compat-
ibility and complementarity between the sexes, not absolute equality, as the right
path.

The second type is Muslim feminist organisations. These women refer to the
Qur’an and Sunna in their work to show that the concept of equality is, in fact,
supported by Islam. They try to build a bridge between Islamist discourse and the
human rights one. They call for a reinterpretation of Islamic texts and sources, and
subject these to a contextual analysis that questions the validity of medieval inter-
pretations in today’s world. They are, therefore, regarded as serious threats to the
power base of establishment Islam, which assigns itself a monopoly on religious
interpretation.

The final type of women’s organisations is those who profess strong secular
ideals. They believe in the human rights discourse and shun the religious one,
whether Muslim or Christian. They do not engage in any bridging exercises
between religion and human rights, which they regard as a waste of time. They
are targets of dangerous and harmful accusations, such as being agents of the
West and non-believers.”

The NGOs interviewed here could be put under either one of the last two types.
None of them want an Islamic state, nor do they use Shari‘a as the main frame of
reference informing the rest of their non-PSL work. Instead, they all refer, either
mainly or solely, to international conventions of human rights in their brochures
and publications. When asked, all the interviewed NGOs, except one, found that an
enlightened, feminist interpretation of Islam is in accordance with human rights,
even if a lot of work needs to be done to demonstrate this.

While Karam’s categorisation is useful for understanding the general picture, it
does not account for the highly complex reality of both these ‘Muslim” and ‘secularist’
activists’ work as it has developed since her observations. For example, some secu-
larists were willing to work with a religious discourse despite their secularism.?
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Also, some Muslim feminists were not always constrained by the literal religious
text and included ‘secular’ human rights references in their interpretations of it, as
will be shown in the next section.

5. The human rights discourse

Most of the interviewed NGOs would agree with An-Na‘im that international stan-
dards of human rights are founded on fundamental values, which are shared by
all cultures and religions.” One of the interviewees felt that it would be too arrogant
of the West, and ignorant of the East, to assume that human rights are a particu-
lar, exclusive product of the West’s own culture; another, who was veiled, viewed
human rights as the crystallisation of the principles common to all religions. There-
fore, many felt that a reform of the PSL based on an enlightened interpretation of
Islamic sources would naturally be in accord with human rights principles.

Despite these NGOs’ claim that religious principles of equality, justice and the
preservation of human dignity are similar to those of human rights, there remains
a flaw in this argument. For some NGOs, ‘religion’ does limit their demands for
equality, even if such demands are strongly supported by a human rights discourse.
Examples discussed below include the total prohibition of polygamy, as well as
equality in inheritance shares between women and men, which most NGOs were
not willing to include in their reform proposal. This stance largely stems from the
fact that these two issues were addressed in what appear to be definitive ‘clear-cut’
scriptural verses in the Qu‘ran (qat‘iyyat al-dalala).

Again, most NGOs would agree with Al-Na‘im when he asserts that, in a legal
system such as the Muslim one, ‘policy arguments are insufficient bases for
challenging the rules and replacing them with an alternative set of rules unless
one can also rely on scriptural authority’ > He warns that Islam can motivate
women themselves to challenge these seemingly “‘Western’ notions of women’s
rights. But ‘the best way to challenge this, it would seem, is to show that the rights
of women are Islamic and not alien western notions’.**

These NGOs, as An-Na‘im and Deng describe, are actors from within a culture
who are interpreting human rights in a culturally sensitive language.** According
to Merry, it is the role of NGOs to ‘negotiate the spaces between transnational
ideas and local concerns’® They are innovative in their local application of global
concepts and practices through this process of translation.*

In this process of translation and negotiation, NGOs find that the human rights
discourse stimulates a different understanding of religious law. Many report that it
was the former that clearly informed them of the concept of equality between the
sexes. A veiled interviewee said: ‘Human rights helped me to become me.” Some
felt human rights had helped them bring out the positive, gender-egalitarian
elements of religion, which had been overshadowed in figh by the patriarchal
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influences of time and place. One activist went as far as suggesting that this
work on the women’s question might reform Islam and return it to its magsad
or purpose. Another interviewee said human rights helped some activists to start
questioning everything related to women, including concepts that were regarded
as thawabit (unquestioned pillars), such as unequal inheritance or the need for
a wali (guardian) to contract the marriage on behalf of the woman. One woman
mentioned how human rights helped activists to break the male monopoly on reli-
gious interpretation. It enabled her to go back to the sources of Shari‘a and work
things out for herself. Another stated that human rights had primarily aided her
to look at herself and her different ideas as ‘respectful’, and that she expected to be
respected by society too. Human rights helped her to reject the elements in figh
that reinforced unequal and unfair treatment between women and men. She found
that most of the figh looked at women ‘always as part of a whole’ - a family, a
society — and not as an individual. Another interviewee gave a political example:
how the discourse of an Islamist group, like the Muslim Brotherhood, pertain-
ing to the work of women has changed since the 1980s. Today the Brotherhood
cannot afford to be as vocal against women’s employment outside of the home
as they were previously, and have had to change their stance on the issue, in her
opinion, due to the rising importance of human rights in the world today.

Most NGOs find that a human rights discourse is, more often than not, comfort-
ably conducive to demands for the reform of the PSL. This is partly because, unlike
religion, it is not subject to fundamentally different interpretations. Many of them
also agree with Abou-Odeh that the prevalent traditional religious discourse will
limit the rights women can enjoy,* because it mainly comprises an old figh that
was created in a different context where equality between men and women was
not a priority.* A radical re-understanding and recreation of a contemporary figh
needs to happen for it to be as conducive to their work today as the human rights
discourse.” If that change happens, most of them believe religion will not pose any
limitation. However, it became apparent to me during my fieldwork that many of
those I interviewed who consider themselves observant Muslims, would not have
been spurred into action to reform the PSL by human rights alone. In their eyes,
Islam came to advance equality, justice and dignity, and, hence, that was the green
light for many of them to contest this law and attempt to reform it.

Besides NGOs’ awareness that human rights can be popularly regarded as a
Western import, and potentially a new form of colonialism, some interviewees found
that the concept of equality, as outlined in international human rights conventions
such as CEDAW, could also be problematic and disadvantageous to Muslim
Egyptian women. They usually cite the Islamic legal obligation of the husband
to pay a dower, as well as maintenance during marriage and after its dissolution,
as Islamic advantages to women. Another privilege is that female kin, starting
with the mother, take precedence in custody cases over male kin of the children
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of divorced spouses, regardless of the former’s financial ability, since the father of
the children is obliged to maintain them fully (and to pay the mother or female
custodian a fee for caring for the children based on traditional Islamic interpreta-
tions). If NGOs followed the principle of equality in CEDAW consistently, they
would be bound to ask for the rescinding of these rights that Islamic legal tradition
gives to Muslim women. Most of those interviewed were very reluctant to deprive
Muslim women of these privileges, bearing in mind the financially disadvantaged
position of most women in today’s Egypt. Therefore, their critical stance towards
human rights is not just faith-based, but also stems from a grounded assessment of
the socio-economic situation of the women they serve.

6. Applications of the new discourse to legal issues

Departing from the lived reality of women suffering under the PSL, and mixing and
merging Islamic and human rights discourses, Egyptian NGOs are forming new
conceptions of wilaya and qiwama that they want the PSL to reflect. I will briefly
illustrate this process using specific issues in the PSL, concentrating on giwdama
and maintenance, obedience, wife-disciplining, polygamy and inheritance. The
arguments below are a conglomeration of what NGOs presented either in their law
reform document, in their public meetings with their stakeholders or in interviews.

When asked about giwdma, most interviewees refuted the prevalent understand-
ing of it as unconditional male authority over women. Some of them argue from the
text (4:34) that one of the conditions for giwama is to maintain the family financially;
however, in many Egyptian families today, both women and men share financial
responsibility because of poverty, and accordingly, giwama should also be shared.
They also refer to some figh works, which condition giwdma upon a person’s knowl-
edge, not only financial ability. Since women and men today have equal opportuni-
ties to pursue knowledge, with women sometimes excelling over men, it would be
irrational, for example, for an illiterate man to have giwama over a female university
professor. NGOs agree with scholars like Abdel Moaty Bayoumy in defining giwdma
more as a responsibility than a privilege or authority.® They go on to critique the link
that classical figh made between the giwama of the husband, as the responsibility to
financially maintain his wife, and the obedience of the wife in return.

Most NGOs reject the wife’s duty of obedience to her husband as stipulated in
the PSL and based on classical figh conceptions.® The argument that the husband
maintains his wife in exchange for her obedience is, in their view, not only outdated
and unacceptable, but close to shirk,* because obedience should be to no one but
God. One interviewee recalled how, in a public event that she organised to discuss
the PSL, she had to stand up and publicly debate a famous hadith that encouraged
women to obey their husbands. The hadith exalts the example of a wife who failed
to visit her father on his deathbed because she lacked her husband’s permission to
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do so. The interviewee justified her stance by reminding the audience that this was a
weak hadith, that the Qur’an clearly ordered people to treat their parents well (17:23),
and that there was no correspondingly clear Qur’anic indication for the obligation of
obedience to the husband. This, she said, was a strong argument because the Qur’anic
reference, being the word of God, is generally accepted as stronger than the hadith,
which are the transmitted words and practices of the Prophet.

NGOs with legal clinics also noted that most of the obedience court cases against
their female clients were filed by husbands in a spirit of vengeance and spite, in
order to purposefully prolong the wife’s misery in the slow court system, or to get
back at them for having dared to file a khul‘ case against the husband. Today, then,
this legal provision is being used to inflict harm, which in their view would never
have been the purpose (magsad) of Islam.

Most NGOs hold that obedience should have practically no place in the law
governing Muslim families in today’s changed Egyptian society.* However, some
of those interviewed saw that, to be consistent, if they called for the rescindment
of the obedience rules in the PSL, they also had to call for both spouses to share
the obligation of maintenance, not just men. One of the interviewees stated that
women in Egypt would not welcome such a change, because it would put an
additional financial burden on their shoulders. She asserted that many Egyptian
women did not really care for equality, and NGOs should not be rash in asking
for things for which the society is not ready. Another, however, stated that women
were, in fact, already substantial contributors to household expenses, and some-
times sole providers, and that society was ‘already there’. Also, most NGOs held
that the economic value of women’s domestic work should be counted as their
financial contribution to the household. The NGOs, however, have remained silent
on the husband’s legal obligation to maintenance in their legal proposal, which, by
default, signifies their official agreement to this duty of the husband.

The physical disciplining of wives is not governed directly by the PSL, but rather
by the penal code. It was included in the interviews because it takes place within the
family sphere and is widely thought to be sanctioned by Islam because of the husband’s
qiwama and wildya over his wife. All NGOs are unanimous in rejecting the concept of
bodily castigation despite its Qur’anic sanction (4:34). They appeal to a historical and
linguistic analysis of the verse, indicating that the word daraba has many meanings in
the Arabic language, not just ‘to strike’, but also ‘to leave’ or ‘to ignore’. They sometimes
refer to figh conditions on how the disciplining should take place, to show that it is not
an unconditional right of the husband. They also undertake a contextual analysis of
the state of Qurayshi society, which justified the revealing of this verse at the time, to
indicate that the context has changed radically. Above all, they highlight the Qur’an’s
protection of human dignity, and show how such disciplining contradicts this general
and overarching principle of the Islamic message. They bolster their case with the prac-
tices of the Prophet himself, who never struck any of his wives.



EGYPTIAN WOMEN’S RIGHTS NGOS 69

Another issue, polygamy, was heavily criticised by most of those interviewed
for its harmful effects on the family. Some highlighted the Qur’anic indication that
polygamy would be permissible if men were able to treat their different wives justly
and equally (4:3), but that they would not be able to do so (4:129). Hence, most NGO
activists concluded, the practice should not be allowed. Some of them referred to the
incident when ‘Ali ibn Abi Talib, the Prophet’s cousin and son-in-law, wanted to take
another wife besides Fatima, the Prophet’s daughter, and the Prophet forbade him
to do so, indicating that anything that harmed Fatima would harm him personally.
Some used the work of Shaykh Muhammad ‘Abduh (1849-1905), the late nineteenth-
century Egyptian Muslim religious reformer and state mufti, which highlighted the
ills of polygamy on society. They also cited facts from today’s reality, indicating how
harmful this practice is to women, children and men. NGOs, however, are aware of
hostile societal attitudes on this matter, and, therefore, most of them will not call for
the total abolition of polygamy in the PSL.+* Rather, they will ask for restrictive condi-
tions that will make it very difficult for the husband to take another wife.#

Inheritance was one of the trickiest concepts to handle for some of the inter-
viewees. This is because the Qur’anic verses are perceived to be very clear as to
how the estate should be divided between women and men. Also, they know that
challenges to this concept will be received in a very antagonistic manner by soci-
ety. Almost all of those interviewed indicated that inheritance should be the last
issue to tackle, partly because of popular hostility and partly because women do
not inherit anything at all in many areas in Egypt, so the priority should be to make
sure they do, even if only half as much as their male kin. However, I realised that
some of the interviewees hid behind these two points to mask their own indeci-
sion about what they, as practising Muslims, should do about inheritance. When I
probed further, and asked whether they would call for equal inheritance if women
did start inheriting their religious share of the estate, some said no, because that
would be going against a clear Qur’anic verse, while others uncomfortably indi-
cated that they hadn’t yet decided. Yet there were others, some of them religiously
observant, who clearly stated that women should have the same inheritance rights
as men nowadays, due to the change in context, family structure and financial obli-
gations on the spouses. This last group, a minority, still thought that it would do
more harm than good to tackle this explosive issue now, and that there were other
priority issues that they should address first.

7. Analysis and conclusions

Initially, NGO activists set out to tackle the problems they saw women facing under
the PSL in a practical way, but without a clear and coherent intellectual frame-
work. They originally built their work on references that turned out to have some
problematic elements, as well as sometimes being inconsistent. But in the process
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of interaction between these references in the NGOs’” work on PSL reform, a new
discourse has developed, in which the concepts of wildya and giwdma are being
reconstructed and given new meanings and implications.

The main tools used by NGOs for adapting this new discourse were:

- A historical, contextual and linguistic analysis of Qur’anic verses.
-  Checking the verse or ruling against its purpose (magsad).

- Areinterpretation of Qur’anic verses based on general Qur’anic principles
such as equality, justice and the preservation of human dignity.

- Making a distinction between Shari‘a and figh.
- A study of hadith, sifting the strong hadiths from the weak.

- Presenting elements of the Prophet’s life and practice that support their
demands.

- Augmenting this religious discourse with facts and statistics from social
reality.

- Finding inspiration and guidance in the international human rights
discourse.

The approaches and tools that they use are very similar to those used by the
Islamic feminist scholars cited above. However, it is necessary at the outset
to make a distinction between ‘Islamic feminism as a discursive movement,
and the distinct local, national or transnational social and political movements
that are all increasingly referring to this discourse’.** Egyptian NGOs did not
create the Islamic feminist discourse from scratch; rather, they are reaching similar
conclusions. They also added to it two other discourses, namely, those of reality and
human rights. For them, all three discourses were interrelated and mutually affected
each other. One discourse was the reason another discourse had to be sifted
through, questioned and sometimes recreated. However, it became apparent
through the course of their work that it is one thing to develop a new discourse
with new concepts, and another to articulate these into appropriate demands
in political lobbying. Articulating demands seems to be a distinct process,
separate from creating the knowledge upon which these demands are based.
Demands are shaped by the context they are made in, and by the actors who
make them and their position in that context. That is why such demands might
sometimes diverge, to a greater or lesser extent, from the theory underlying
them, as will be discussed below.

NGO activists hold that, as Muslim believers, they have the right to engage in
creating and choosing the interpretation that suits their contextual needs. The
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monopoly on Islamic authority held by traditional religious experts and leaders
is thus being questioned. Interviewed NGO activists - most of them declared
observant Muslims - are reclaiming their agency as Muslim believers to determine
what they see as Islamic or not. This is not to say, however, that NGOs have
successfully challenged traditional authorities and become recognised sources of
religious knowledge production themselves.

What constitutes a credible and authoritative methodology of producing reli-
gious knowledge is also being tested. Methodologies such as critical, historical
and literary analyses of the text and unearthing the purpose/magsad of Islam,
seem to be rising in importance.* Also, previously, religious knowledge produc-
tion was not under much scrutiny or pressure from an international community
flying the flag of international human rights. Today, it is becoming increasingly
difficult to produce religious verdicts that condone and encourage practices like
slavery, wife-beating and child marriage. Human rights have become a new measure
for evaluating religious knowledge production. This measure does not go uncon-
tested by Muslims and others, nor should it, in light of its current manipula-
tion by the powers that be. But it seems that, today, it is no longer a given that
religious knowledge can depend solely on traditional figh understandings of the
Qur’an and Sunna for its authority and acceptance by Muslims everywhere. It
appears from the NGO work that, at least, it should not clash with general sensi-
bilities of what constitutes human rights and dignity today. It most certainly
should not be used as a pretext for harm as seen, for example, in obedience court
cases, which the NGOs handle in Egypt. In all this, we might have the beginnings
of what Messick calls a ‘discursive rupture’,** where the relations of knowledge
and power involved in religious knowledge production are changing.# The new
discourse critically addresses discrepancies between traditional jurisprudence on
women’s issues and the contemporary changing needs of women. Based on their
grounded reality, NGOs analyse, question and deconstruct the traditional reli-
gious discourse to reconstruct a new one that is gender-sensitive and suited to
the current context. Likewise, they take from human rights what they find suit-
able and leave the rest. This choosing, mixing and matching between the religious
and human rights discourses, with references tailored to the needs, perceived by
NGOs, of their Egyptian context, is creating new conceptions, opportunities and,
indeed, a new logic and potential.

Some NGO demands represent breakthroughs in Egyptian debate. These
include: placing conditions on polygamy; calling for the principle of shared
responsibility between the spouses, even if it is just a theoretical demand that is
not reflected in their specific demands regarding obedience; that custody of the
children remain with the mother after her remarriage; that financial guardianship
of the children be shared by both parents and not just the father; and, finally, the
regulation of the accumulated shared wealth within a marriage.*
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However, at the same time, this discourse can sometimes create what may
be perceived as messy inconsistencies. For example, under a strict human rights
umbrella, polygamy would be totally abolished from the PSL, not merely made
subject to conditions, as the NGOs are demanding. Inheritance would be equally
divided between women and men, which is not what the NGOs are currently work-
ing towards. Maintenance would be a shared obligation of the spouses, but NGOs
have made no clear indication of that in their law proposal. According to their
‘enlightened’ religious discourse, they should be calling for the abolition of the
wife’s obligation to obedience, but they are not.

I would, however, in the end not use the word ‘inconsistency’. For, as Cowan,
Dembour and Wilson state, in the socio-legal study of human rights and local
cultures:

It is time that more attention is paid to empirical, contextual analyses of specific
rights struggles. This intellectual strategy allows us to follow how individuals, groups,
communities and states use a discourse of rights in the pursuit of particular ends, and
how they become enmeshed in its logic. It reveals the moral ambiguities that are not
always noticed in purely theoretical accounts, as well as the unavoidable messiness of
social life, where competing claims and contestation over meaning are not a sign of
cultural or community failure but, rather, part of the human condition.#

So what might be contradictory or inconsistent in the realm of abstract thought
and theory is not necessarily so in the realm of practice. Practice should take
precedence and inform theory, not vice versa. This is especially valid with regard
to the view of ‘standpoint feminists’, who argue that the lived realities of women
give rise to systems of knowledge that describe reality with as much authority as
what were previously considered proper forms of ‘scientific knowledge’. Instead
of attacking NGOs for their sometimes ‘inconsistent’ and messy demands, it is
more useful to understand the possible reasons behind them. Taking a feminist
standpoint view on this means examining the underlying complexities and power
dynamics. Possible reasons for this ‘unavoidable messiness’ include:

—  personal religious faith that prohibits some activists from making certain
demands for equality they feel are in contradiction with that faith;

- the perceived socio-political willingness, or unwillingness, of society to
accept certain demands for women;

- concerns that some demands, although calling for equality, could be
potentially harmful to women and would deprive them of some current
advantages;
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- NGOs’ structural weakness and lack of ability to mobilise supporters and
leverage to effect significant changes in the situation of women; and

- the fact that the discourse is still gradually taking shape, therefore ‘in-
consistencies’ are to be expected during the process of building and
developing it through practice.

NGOs, having to grapple with these very real, convergent issues, eventually get
caught between the concept and its execution. An apparent ‘inconsistency’ in their
work could, in fact, be one of the very few possible responses to such conflicting
factors and pressures.*

Cowan, Dembour and Wilson’s words clearly describe the serious struggle of
some activists to reconcile their religious faith and their demands for equality.
Interviewees explained this struggle as mainly due to the perceived clarity of the
text on issues like polygamy and inheritance. This shows the power a text like the
Qur’an holds over its believers, the power of traditional interpretations to portray
themselves as the only right ones, and the power of the belief that only religious
scholars can interpret the Qur’an. All this explains the compromises, silences or
‘inconsistencies’ in the demands NGOs eventually made in practice. It also means,
however, that this new discourse will need to clearly define its relationship with
such a powerful text, and with those who speak in its name, if it is to effect any
significant change in the future.

On a different but related note, most of those I interviewed do not use a religious
discourse in an instrumentalist fashion. With a few exceptions, they are critically
engaging with religion, clearly seeing its patriarchal elements, yet nevertheless trying
to come up with a better and more suitable interpretation for the current context.
Some of them use a religious discourse to better reach their audience with their
new ideas, while others do it as a matter of respect for their own cultural iden-
tity and that of their audience. And finally, many of them consider themselves to
be believers in the Islamic message, and find it a credible frame to regulate their
own personal lives. Instrumentalists using religion as a pragmatic tool, without a
personal commitment, would instead have made use of the prevalent piety in soci-
ety by professing religion as the main reference of their work, without engaging
with problematic elements in that religion.s

For the time being, however, the development and articulation of this new
discourse seems to be an embryonic, individual and sporadic effort. Every NGO
is working on its own in that respect, and there is no concerted effort to develop
a joint approach or school of thought by NGOs in Egypt today. There are several
possible reasons for this. First, these are civil society organisations, which primarily
focus on civil, public, activist and advocacy activities, not think tanks nor universities
with knowledge production as their primary vocation. Second, they are NGOs whose
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organisational and legal structures place serious limitations on what they can do.”»
Financial sustainability is almost always a struggle. They mostly work on a temporary
project basis, and are caught between foreign donors — with the stigma that their
foreignness poses for the NGOs’ work — and a state that does its best to limit their
freedom with restrictive laws. Third, even within the same NGO there is not yet
a consensus on the boundaries of equality, which remain subject to considerable
negotiation among NGO members. Fourth, cooperation on the fragmented women’s
rights NGO scene in Egypt seems to be short-term at best.* All this poses a serious
challenge for NGOs, and it remains to be seen how successful their efforts will be.
The discourse developed by the NGOs, however, is full of potential, as it combines
references some would think incompatible: Islamic law and international human
rights law. As summed up by one of my interviewees, it is a discourse that ‘shows
women and society at large that, in fact, being an observant Muslim woman does
not necessitate accepting inequality and being treated as a second class citizen, and
Islam does support us in that!’
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I consider these breakthroughs because some are relatively new public demands
for Egyptian society (excluding polygamy); they are in contradiction with settled
traditional Islamic jurisprudence on the matter; and they run against the general
sensibilities of what women’s and men’s roles in Egyptian society today are
perceived to be. For discussion, see, chapter 5, in my forthcoming dissertation,
Sharafeldin, Personal status law reform, see note 1.
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THE RELIGIOUS ARGUMENTS IN THE
DEBATE ON THE REFORM OF THE
MOROCCAN FAMILY CODE
Aicha El Hajjami

1. Introduction

Upon independence, Morocco undertook the codification of its family law, which
had been managed by judges (gadis) and based on the scattered collections of
the Maliki school, one of the four Sunni schools of law. The personal status code,
known as the Mudawwana, was drawn up by a commission appointed by King
Mohammed V and consisting of scholars (‘ulama’) including ‘Allal al-Fasi (d.
1974), the champion of Moroccan reformist Salafism. In various writings, * he had
already promoted bold legal reforms regarding women’s rights, such as abolishing
matrimonial guardianship, banning polygamy and instituting compensation for
the repudiated wife regardless of the grounds for repudiation, based on an effort to
interpret the religious texts (ijtihad) in connection with the demands of contempo-
rary social reality. However, these innovative ideas were not accepted by the other
members of the commission, which included learned ‘ulama’ such as Mohammed
Belarbi Alaoui (d. 1964) and Mukhtar al-Soussi (d. 1963). The Mudawwana enacted
in 1958 faithfully reproduced certain dogmatic legal rules, made by Maliki jurisconsults

* Translated from French by Christian Moe.
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for a bygone era and context, which were no longer suited to the social reality of
Morocco in the twentieth century.?

The Mudawwana thus confined the woman to the status of an eternal minor.
In marrying, she was subject to matrimonial guardianship; once married, she owed
obedience to the head of the family, her husband, in exchange for maintenance
(nafaqa). The practice of polygamy was unrestricted; there was only a fair-treatment
requirement of a purely moral nature with no judicial oversight. The husband had
the discretionary power of unilateral divorce, whereas the wife only had the right to
judicial divorce, if she could provide evidence; or to separation through compensa-
tion (khul’). The khul', in practice, often enabled a recalcitrant husband to financially
and emotionally blackmail his wife, forcing her to give up all her rights, including
child custody. Upon divorce, the mother would be given custody (hadana) of the
children only if she did not remarry or take up residence far from the father’s home.

The state of legal insecurity instituted by the Mudawwana led to grave family
problems. That is why, ever since its promulgation, various voices have been criti-
cising its institutionalised inequalities and calling for change. From the late 1970s
onwards, these demands from women’s movements intensified, despite a climate
of suspicion. It should be kept in mind that the articulation of family law within the
Islamic reference frame, in a society where religion is omnipresent but is also very
much influenced by the fallout of modernity, makes the reform of women’s legal
status a complex and sensitive question, as religious, political and socio-cultural
factors intertwine.

Still, after several abortive initiatives, a Mudawwana reform saw the light in 1993,
drawn up by a royal commission of ‘ulama’ and jurists. Deemed insufficient by the
women’s movements, the reform was, nevertheless, original in that it desacralised the
Mudawwana, the provisions of which had been equated with the Shari‘a, and thus
held by a large fringe of Moroccan society, including the fuqaha’ (religious jurists),’
to be untouchable as the faithful rendering of the word of God.

Later, Morocco’s political opening, which allowed opposition parties into
government, made the improvement of women’s legal situation in the private
sphere a central issue in the development and modernisation of society. In
March 1999, the prime minister of the new government announced the draft
National Action Plan for the Integration of Woman in Development, prepared
by the Family, Child and Social Protection Department. The draft’s legal section
included proposals for banning polygamy, abolishing the wali institution (matri-
monial guardian), raising the marriage age of girls from 15 to 18 years, instituting
judicial divorce and dividing conjugal property acquired during the marriage in
case of divorce.*

This action plan, which was part of the implementation of the recommendations
arising from the 1995 Beijing Conference platform, caused a virulent reaction from
the Islamic movement. The concern focused on both the legal part, its frame of
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reference and the drafting procedure, which had not included ‘ulama’ or political
factors from the Islamic movement.

The ensuing debate was dominated by the clash between two views of women’s
rights and roles in society,’ inspired by two seemingly incompatible reference
frames: that of Islam, and that of human rights as set out in international conven-
tions.® Nonetheless, the salience of Islam on all levels of Moroccan political” and
social reality® meant that both camps would largely have to resort to religious argu-
ments, though the use of scripture and jurisprudence to support one position or
the other was rather superficial, and more often led to a battle of texts than an
in-depth scientific debate.

On the other hand, the involvement of jurists/theologians in the reform debate,
before and after the code was adopted, allowed a better analysis of the religious
arguments. While all the ‘ulama’ adhere to the precepts of Islam and ijtihad as
sources of inspiration for any family law reform, some of them, like Ahmed El
Khamlichi,® Mohammed El Habti El Mawahibi* and Idris Hammadi" took notable
stands in favour of women’s demands. In their writings, pleading for the supporters
of reform, they held that the proposed measures would not in any way conflict with
the categorical foundations of Islam, as they fell under what figh terms al-masa’il
al-khilafiyya, where there is no definitive consensus among the classical juriscon-
sults. They could, therefore, be subject to an up-to-date ijtihad, taking into account
the development of society and women’s aspirations to equality and equity.

Other ‘ulama’ rose up against some claims they judged to be against Islam
and its jurisprudence, in particular professors Ahmed Raysouni,”” Mohammed El
Habib Toujkani® and AbdelKabir Alaoui Mdaghri.**

This chapter draws largely on the arguments developed by each side to illustrate
the positions on the new family code, which includes all the legal proposals from
the action plan draft except the abolition of polygamy.

A consensus on adopting the code was reached after the then prime minis-
ter asked for royal arbitration. King Mohammed VI nominated a consultative
commission to draft the code,” consisting of ‘ulama’, lawyers and other experts
in the human sciences, including three women. It was also fairly representative
of the two camps that had clashed over the reforms.”® In his speech appointing
the committee, the king stressed the limits of reform, as his father had done
in 1992: “We cannot forbid what God has permitted, or make licit what He has
proscribed ...".

It should be noted that in his 10 October 2003 speech to parliament, presenting
the draft family code, the king accompanied the announcement of each new provision
with a religious argument from the Qur’an or hadith.”

The draft code was submitted to parliament according to normal legislative
procedure and unanimously adopted by both chambers on 16 January 2003. It was
gazetted on 4 February 2004 as Mudawwanat al-usra.
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The new code represents an effort to reconcile three demands imposed by the
socio-political context: the Islamic principles on the matter, the human rights values
in international conventions signed and ratified by Morocco, and the contemporary
realities and aspirations of Moroccan society.

This chapter seeks to bring out the religious arguments over the innovations
in the new family code, especially those used in the ongoing Moroccan debates
over the reform. Despite the consensus formed around the code, its provisions
are still seen by some in Moroccan society as contrary to Islamic precepts, which
makes for resistance to its proper implementation, whether among the citizens
or within the judiciary.

2. The main innovations in the family code

The egalitarian philosophy behind the new family code may be seen in its various
provisions. Thus, from the start, the code introduced the joint management of the
family by both spouses; matrimonial guardianship was made optional for women
who have reached legal majority; the legal marriage age was set at 18 for both sexes;
both spouses were made equally responsible for the family; strict conditions were
imposed on polygamy, to be assessed by the judge; divorce was made available to
both spouses and placed under judicial control; and the wife could claim a share of
the assets acquired during the marriage in case of divorce, in ways provided by law.

In what follows, we will, in particular, discuss those innovations that have been
contested and debated.

a. The joint management of the family by both spouses

The old Mudawwana considered the husband to be the head of the family, to whom
the wife owed obedience in return for maintenance. The new family code instead
places the family under the joint responsibility of the spouses. Article 4 stipulates
that ‘marriage is an act based on mutual consent with a view to establishing a lawful
and lasting union between a man and a woman. Its goal is life in reciprocal fidelity,
purity and the founding of a stable family under the management of both spouses,
in accordance with the provisions of the present code.’

In an egalitarian perspective one might imagine the code introducing the corollary
of this joint responsibility and obliging the wife to contribute to the maintenance of
the family as the husband does. And yet, the retention in the code of the wife’s right
to maintenance is rather in the spirit of Islamic jurisprudence, which considers it an
inalienable right, and a valid ground, if unpaid, on which the wife can file for judicial
divorce. The wife is, nevertheless, required to maintain her children, to the extent the
father is unable to do so (Article 199).

Furthermore, the code institutes reciprocal and equal rights and duties for the
spouses. They are identically mentioned in Article 51, which cites inter alia: ‘the



RELIGIOUS ARGUMENTS ON THE REFORM OF THE MOROCCAN FAMILY CODE 85

wife’s assuming jointly with the husband the responsibility of managing household
affairs and the protection of the children; consultation in decisions concerning the
management of family affairs, children and family planning’,” whereas in the old
code, the duties of fidelity, obedience, running the household and treating one’s
parents-in-law well fell only on the wife.

By making the family the joint responsibility of both spouses, the new code
questions the notion of giwama as understood and interpreted in the classical
exegetical tradition.

At the time of the debate, the giwama concept was not tackled directly, all the
more so since the joint management of the family did not figure explicitly among
the demands. This measure was introduced by the consultative commission, and
was greeted by the women’s organisations. Nonetheless, the giwdama was implicitly
at issue in every proposal or demand for egalitarian reform. It must be admitted
that all these demands questioned the idea of definitive male ‘authority’ and ‘advan-
tage’ over women in all spheres of life, and hence of giwdama as generally perceived
by Islamic jurisprudence. This sense of giwama has served as the ground for legal
norms on family and social life, and as justification for resistance to demands that
were in no way opposed to the Islamic values of justice and equity.

b. The legal age of marriage

In the Maliki school there is no fixed minimum legal age for marriage. A distinction
is drawn between the pubescent girl (baligh, rashida) and the prepubescent. Only
the latter is subject to her legal guardian’s right to marry her by force (jabr).

On “Allal al-Fasi’s proposal, the personal status code broke with this legal tradition.
The right to marry a young girl by force was abolished and the marriage age was set
to 15, below which a marriage could not be validly concluded.”

The committee members did not refer to any religious textual argument for
this choice. It was motivated solely by consideration of the interest (maslaha) of
the young girl, which required the law-makers to put an end to the harmful effects
of premature marriages. Still, taking the maslaha into consideration is a religious
requirement, as ‘Allal al-Fasi explained.>

Despite these restrictions in the Mudawwana, marriage before the legal age of 15
continued to be practised in Morocco, for reasons related to the ways and customs
that made such marriages attractive, the absence of schooling for young girls in
some backward parts of the country, and the precarious economic conditions that
pushed families into marrying off their minor daughter to the first suitor.

The proposed raising of the marriage age for girls to 18 figured among the
demands of women’s associations and the measures of the action plan; it was justi-
tied by the harmful impacts of early marriage on the health of mother and child, as
well as on the required education of young girls and on the well-being of the family,
and it was dictated by the need to adapt Moroccan legislation to the Convention on
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the Rights of the Child, which Morocco had ratified in June 1993 without reserva-
tion as to the definition of ‘the child’.

Ultimately, the new code set the legal age of marriage at 18 for both girls and
boys, leaving judges the option of granting dispensation in special cases. Unlike the
former code, which had underlined the fact that marriage below the age of 15 was
formally prohibited, however, the new code remained silent on this point, leaving
the door wide open to early marriages of little girls:

Article 19: Boys and girls of sound mind acquire the capacity to marry at 18 full
Gregorian years of age.

Article 20: The family judge in charge of marriage may authorise the marriage of a
boy and girl below the legal age of marriage stipulated in Article 19 supra, through
a reasoned decision stating the interest and motives justifying the marriage (...)

It must be noted that the decision of the judge in this matter is not open to appeal.
This shows the importance of the discretion granted to the judiciary over this
crucial question.

Since the code entered into force, fieldwork in Morocco as well as statistics
published by the Ministry of Justice show that the marriage of minors continues to be
practised, especially in rural areas, even for those below 15.” The dispensations from
the marriage age granted by judges are based on subjective criteria, especially those
related to the precarious socio-economic situations of families and the resistance of
the traditional mindset.

Supporters of child marriages rely essentially on two arguments: the Qur’anic
verse that states the waiting time for divorced women, mentioning the case of those
who have not yet menstruated (65:4); and the example of ‘A’isha, the wife of the
Prophet, who was proposed to at the age of 6 or 7 and joined the marital home at
the age of 9.

According to those opposed to raising the marriage age for girls, the marriage
of minors has been authorised by the consensus (ijma‘) of Muslim jurisconsults.>
The four Sunni schools, as well as the Zahiris and the various Shi‘i schools (Imamiyya,
‘Ibadiyya and Zaydiyya) clearly approve of this kind of marriage.”

The opponents of child marriage base their arguments on the advice of certain
classical jurisconsults who opposed the marriage of prepubescent girls, including Ibn
Shubruma (d. 761), the illustrious Kufan judge.** He categorically forbade a father
from giving a prepubescent daughter in marriage, as her authorisation was absolutely
required, and this she could not give before puberty. He refutes the argument that the
Prophet married ‘A’isha at the age of 6 by explaining that this is one of the matters
specific to the messenger of God that cannot be applied generally to all Muslims.

Another argument for banning child marriage rests on the analogy (giyas) with the
unanimously accepted principle in Islamic jurisprudence of the personal autonomy
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of both males and females in managing their personal and financial affairs. If the
person in question is a minor or lacks the requisite competence to manage her
affairs, she may delegate the task to a representative, but only in everyday and
urgent matters. But marriage is not such an urgent need for a minor that she needs
to appoint someone to contract it for her, as Khamlichi explains.” He does not see
verse 65:4 as entailing any recommendation that Muslims authorise child marriage.
Nothing in this verse indicates that those who have not yet menstruated (alla’i
lam yahidna) are necessarily girls before puberty. In his view, it probably refers to
women with some physical impairment that prevents them from menstruating,
and they could well be over 30 years old.

Moreover, even supposing that the verse does speak of prepubescent divorcées,
which did exist in society at the time of revelation, the Qur’an’s indication of
their waiting period should be seen simply as stating a fact, and by no means as
legalising the marriage of girls before puberty. In support of this thesis Khamlichi
cites another verse that says ‘Make trial of orphans until they reach the age of
puberty (nikah); if then ye find sound judgment in them, release their property
to them ...” (4:6). This verse orders the guardians of orphans to hold back their
inheritance until they become fit to marry and thus capable of managing their
property. It follows that fitness to marry corresponds to civil and legal capacity.
This confirms the prohibition against marrying girls below puberty, who have
not attained the age of discernment that would allow them to make the decision
of entering married life.

¢. Matrimonial guardianship (wilaya)

The wildya or matrimonial guardianship is considered a condition for the conclusion
of marriage in Muslim law. There are two forms of wildya, one entailing a right of
coercion (wildyat al-jabr) and one entailing a right to give consent.

The right to force a marriage is recognised in figh. This right is for males only. It
is held by the father or, in his absence, by the guardian if specified in the will. If the
father’s will did not designate a guardian, a judge may exercise the right to marry a
girl by force if he fears bad conduct on her part.

The justification for forced marriage stems from a concern to protect the young
girl, with regard to her inexperience. This did not prevent the classical doctrine
from giving the girl recourse to ask the qadi to annul the marriage in case the right-
holder abused the right of jabr.

For all that the 1957 personal status code abolished the right of coercion, it
did not abolish matrimonial guardianship. In this it remained faithful to the
Maliki school, which demands that the woman not conclude marriage herself,
whether her own marriage or that of her ward if she is the testamentary guardian.
This school holds that a woman must be represented by a matrimonial guardian
who takes care of conveying her consent when the marriage is concluded.
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This question was discussed in the drafting committee for the Mudawwana.
‘Allal al-Fasi sought to include in the final text the distinction between the question
of consent, or the absence of coercion, and the question of the woman concluding
her marriage directly with the man of her choice on the condition that his social
standing matched hers.”* When this failed, he joined the commission’s majority
opinion, justifying it on social rather than religious grounds in his report: “The
Moroccan family is not yet sufficiently evolved to admit the solutions of the Hanafi
school in this matter. For a woman of age to personally contract marriage without
a guardian or representative would be considered in the eyes of public opinion as a
hard-to-justify transgression of Islamic morality.””

The institution of the matrimonial guardian was thus maintained, as the pres-
ence of the wali was considered a condition for the validity of the marriage contract,
but, as intended by the legislators, the role of guardian was to be limited to protect-
ing the interests of the young girl or boy and to backing their choice of spouse.

Article 12 (4) stipulated, in effect, that the wali could not oblige a nubile girl
to marry without her consent. He could not give her in marriage unless she had
authorised it. However, the Mudawwana did not specify how the girl would autho-
rise it, an ambiguity that gave room for abuse, as many guardians marry their
wards by force but pretend to do so at their behest.

Moreover, the same paragraph added: ‘unless depravity is feared on her part,
leaving a judge to determine if there is risk of depravity and, if so, to impose a
marriage on a girl, with due regard to social equivalence (kuf), in order to prevent
moral decay (sadd al-dhara’i’).

This exception apart, it was up to the woman to give her consent to a marriage
proposal, but in the case of a girl who had reached the age of marriage but not yet
reached the age of civil majority (21 years), the guardian had to supplement her
consent with his own.

It must be noted that, despite the abolition of the right of jabr in the old code,
forced marriage has continued to be practised in some circles in Morocco, giving
rise to insurmountable problems and destabilising families.

Therefore, the action plan took up women’s demands that the use of a repre-
sentative be optional for girls of age, and that the latter be able to conclude their
marriage contract without the intervention of a matrimonial guardian. The latter
institution, say those who would abolish it, was tied to the sexual division of space
in traditional societies. There is no longer any reason for it to be obligatory, consid-
ering the new role of women in society and the increasingly advanced marriage age.

Already, the partial Mudawwana reform in 1993 had relieved the fatherless,
marriageable young girl of the obligation to have the matrimonial guardian
present, while leaving her the option of appointing a person of her choice to
conclude her marriage contract. This reform was criticised for its incomprehen-
sible unequal treatment of girls with and without a living father.
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The new 2004 family code remedied the situation by explicitly stating the
optional nature of the wali for the woman of age, whether fatherless or not:

Article 24: Matrimonial guardianship is a right that belongs to the woman. The
woman who is of age exercises this right according to her choice and interests.

Article 25: A woman of age may contract her own marriage or appoint her father or
one of her relatives to do so.

This new measure breaks with the logic of treating Moroccan women as minors
that prevailed in the old code, and has been subject to intense debate between
the defenders of matrimonial guardianship and those who would abolish it.
There is no categorical text either imposing or preventing matrimonial guardi-
anship, as was noted by the Andalusian jurisconsult Ibn Rushd.?® There is but
a single verse of the Qur’an that, paradoxically, serves as an argument for both
sides. Itis all a question of interpretation. The verse is: “‘When ye divorce women,
and they fulfil the term of their %dda, do not prevent them (la ta‘dulihunna)®
from marrying their (former) husbands, if they mutually agree on equitable
terms ..." (2:232).

The circumstances of its revelation boil down to Ma‘qil ibn Yasar al-Muzani
having forbidden his divorced sister to remarry her ex-husband after her waiting
period was over. The verse addresses him, exhorting him not to hinder the reunion
of his sister and her husband.

Already the classical jurisconsults were divided. For Malikis and Shafi‘is,* the
message contains a legal command addressed to Ma‘qil as the legal representative
of his sister, entitled to oversee her marriage, and, more broadly, to all male guardians
of their female relatives. In support of their view, they also cite the giwama verse
4:34; the hadith reported from ‘A’isha by Al-Zuhri, ‘any woman who marries with-
out her guardian’s consent, her marriage is void’;* and that of Abu Hurayra that
says ‘a woman cannot marry off a woman, as she cannot marry off herself .

The Hanafi school, on the other hand, considers the wildya a constituent part of
marriage, but nevertheless does not condition its validity on the walf’s approval if the
woman is of age and of sound mind; this is only a condition for kamal (perfection).
Such a woman may contract her marriage without the presence or permission of the
wali as long as she chooses a spouse of equivalent social rank (kuf), and the dower
(sadaq al-mithl) is adequate.

The family code has adopted this solution, without the two conditions. Articles
24 and 25 allow a woman who has reached majority (rashida) to free herself of the
walf’s presence.

During the reform debate, the advocates of this option invoked the Hanafi
school’s view, without really supporting it with scholarly arguments. The stress
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was always on sociological arguments about the development and maturity of
Moroccan women and the need to give them freedom of choice in this matter.»

As the record of the drafting commission — which may put the religious
argument more precisely — has not been published, we find it useful to high-
light these arguments, all the more so because some people, especially judges,
remain reluctant about this new right given to women.3

One of the major arguments® of the Hanafis is based on the verse cited above, ‘do
not prevent them from marrying their (former) husbands ..." In their view this verse
represents a message of women’s liberation from the male authority that enchains
their will and exercises a right of supervision over them, and which lacks legitimate
grounds. The Qur’anic message upholds women’s legitimate right to manage their
personal lives. The fact that the verse cited above is addressed to Ma‘qil ibn Yasar
does not make him the legal guardian of his sister. He is addressed as a person who
has performed an act that the Qur’an condemns, although it was accepted in Arab
society at the time. Hanafis find the Qur’an to be clear in its condemnation of this
practice, whether by the brother or the spouse. It is equally explicit as to the validity
of the marriage contract of a woman who chooses a social equal for her spouse.

Fakhr Al-Din al-Razi (d. 1209) holds that the verse does not only address the
woman’s brother, but that it concerns all the believers. It forbids all men, not simply
women’s legal representatives, from mistreating women and doing ‘adl. In the
same vein, Ibn Rushd maintains that the verse does not specify who the wali should
be or how he is related to the woman concerned.

This view is corroborated by other verses that give women the right to freely
contract marriage without the presence of the wali, as long as her choice is made in
accordance with conventions and propriety (ma‘rif), such as:

Those of you who die and leave widows should bequeath for their widows a year’s
maintenance and residence; but if they leave (the residence), there is no blame on
you for what they do with themselves, provided it is reasonable. And Allah is Exalted
in Power, Wise. (2:240)

So if a husband divorces his wife (irrevocably), he cannot, after that, re-marry her
until after she has married another husband ... (2:230)

The way these verses attribute the marriage act (nikah) to the woman, and use
the expression ‘what they do with themselves’, clearly shows the possibility of
women directly contracting their own marriages.

As to the hadith denying women this right, it is contested: its chain of transmission
is weak to the point that al-Zuhri, who reported it, himself later disowned it, saying he
did not know it.

Moreover, the Hanafis, like Ibn Rushd, hold that the condition of the wali
only applies to minors, as stipulated in a hadith reported by Ibn ‘Abbas: ‘The
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woman who has already been married or who is no longer a virgin (thayyib)
decides for herself, whereas the virgin (bikr) must be consulted, her silence serv-
ing as consent.”*

Another edifying example is the hadith reported by Ibn ‘Abbas that shows the
father cannot impose on his daughter a husband of his choice. The hadith reports
that a young girl went to complain to the Prophet because her father had required
her to marry his nephew; the Prophet gave her the choice of accepting or rejecting
this forced marriage.

Furthermore, it is told that the Prophet voided the marriage of a woman
(Khansa“ bint Khudam) who had come to complain that her father had married
her by force even though she was thayyib.

The Hanalfis also cite the fact that ‘A’isha, the wife of the Prophet, concluded the
marriage of her niece, the daughter of her brother ‘Abd al-Rahman, and even did
so in the presence of Companions of the Prophet, who did not disapprove. ‘Abd
al-Rahman, who was absent at the time, approved the marriage on his return.

The Hanafi school, furthermore, draws an analogy between the marriage
contract and other civil contracts, such as the contracts of sale or of lease, both
of which involve a fee. And as Muslim personal law does not contest the right of
a woman of age to directly conclude a business contract, or to manage her inheri-
tance as she pleases, there is no reason to forbid her from concluding her own
marriage, which first and foremost concerns herself.

3. Polygamy

Regarding polygamy, the 1957 Mudawwana faithfully followed classical Muslim
law. It allowed polygamy, but added that it was forbidden if there was reason to
fear an ‘injustice’ to the wife. In addition, it gave the woman the right to include in
the marriage contract the condition that her husband not take another wife; if the
husband broke this commitment, she had the right to demand the dissolution of
the marriage (Article 31).

In practice, this monogamy clause has been very little used by Moroccan
women, on account of the heavy weight of tradition and customs, and the lack of
information on the issue.

The second paragraph of Article 35 of the old Mudawwana also stipulated that
the polygamous husband must ensure equal treatment of his wives, and that he
was not allowed to lodge his new wife in the same house as the first one without
the latter’s consent.

One may note that these different precautions taken by the law-maker to ensure
fairness between wives only relate to the material aspect, whereas the harm to women
engendered by polygamy is primarily of a moral and emotional kind. It is no
accident that the co-wife is called darra, ‘harm’, in Moroccan Arab dialect!
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The perpetuation of polygamy as instituted in the Mudawwana has been the source
of many family conflicts, threatening the stability and harmony of the marital home.

It is true that with the breakdown of the patriarchal family, the emergence of
the nuclear family and the spread of women’s education and employment outside
the home, the practice of polygamy has declined. Nonetheless, the fact that this is
still an option for men, subject to no conditions or judicial control, is a permanent
threat to the married woman and her children.

For this reason, the abolition of polygamy has, since the early 1990s, been at the
forefront of the various demands of women’s organisations, with the support of human
rights activists, researchers and jurists.” It was adopted by the 1999 action plan.

Under the pressure of public opinion, and faced with the virulent reaction of
the ‘ulama’ and the Islamic movement,*® the abolition demand gave way to the
demand that polygamy be limited by strict conditions, based on arguments drawn
from the Islamic frame of reference and the interpretations of Muslim reformers
such as “Allal al-Fasi and al-Tahir al-Haddad (d. 1936).

The 1993 reform had already made some formal adjustments to the regulation of
polygamy, but the women’s organisations deemed them insufficient. The 2004 code
does not explicitly ban polygamy, except in cases where the wife has inserted the
monogamy clause into the marriage contract or into any later agreement. However,
Article 40 reasserts the spirit of the Qur’anic verse that makes polygamy conditional
on fair treatment, ‘if ye fear that ye shall not be able to deal justly (with them), then
only one ...” (4:3), by banning polygamy ‘when there is a risk of injustice toward the
wives’.

Article 41 sets out the conditions that must be fulfilled by a husband who wants
to take a second wife:

The court shall not allow polygamy in the following cases:

- When an objective justification of an exceptional character has not been
proven;

- When the claimant does not have sufficient means to support both fami-
lies and equitably guarantee their maintenance, housing, and other needs
of life.®

The legislator seeks to limit polygamy to exceptional situations, but the use of
vague terms like ‘risk of injustice’, ‘objective justification’ and ‘exceptional character’,
which are left for the judge to assess, leaves the door open to it.+

It is true that the rate of polygamous marriages registered in Moroccan courts
is decreasing, and made up not much more than 0.27 per cent of the marriages in
2008, but, on the level of principle, the women’s organisations find it clearly discrimi-
natory against women and a threat to the stability of the family and the well-being



RELIGIOUS ARGUMENTS ON THE REFORM OF THE MOROCCAN FAMILY CODE 93

of children, especially since sociological studies and reports by monitoring centres
show that the practice of polygamy is often not justified on valid grounds.

The case for restricting polygamy was argued based on the text of the Quran
and the tradition of the Prophet. First of all, it was recalled that the verses on poly-
gamy do not in any way form a recommendation or injunction to practise it (4:3).*
At most, they simply tolerate a practice deeply rooted in the patriarchal mindset
of the era. In a slave-holding society, polygamous marriage was a mark of power
and affluence. From there, Islam went progressively on, first, to limit the number
of women to which a man could aspire, initially to four; then, in another verse, to
exhort husbands to treat their wives justly and equitably while at the same time
denying that this was possible; and, finally, to assert that they could never treat
their wives equitably and exhort them to stay monogamous (4:129).

Moreover, this verse (4:3) first and foremost aimed to protect orphans from
abuse by their guardians. Its limiting of the number of legal wives to four was a
considerable advance in a society that knew no limit on the number of wives.

Islamic jurisprudence considers polygamy a permissible (mubah) act, but not
an obligatory one. Scholars of usil accept that a mubah may become forbidden
(haram) from the moment its practice causes social problems. In this case, the
legislator may intervene to limit or suspend the practice in the public interest
(maslaha),* which is one of the main objectives of Islam (magqadsid al-shari‘a).

The Prophetic tradition shows that polygamy may be banned,* as he did not
allow even his cousin ‘Ali to take a second wife. The Prophet is reported to have
said: “The Banu Hashim ibn al-Mughira have asked my permission to marry their
daughter to “Ali ibn Abi Talib; I do not allow it, I do not allow it; I do not allow it,
except if “Ali ibn Abi Talib wishes to repudiate my daughter and marry theirs.

‘Allal al-Fasi, whose arguments have served to plead for women’s demands,
advocated a ban on polygamy. His arguments relied on the Qur’anic text, which
makes polygamy conditional on strict fairness (‘adl) between wives. He added that
the mere fear of failing to be fair was a valid reason for giving up the practice.
Al-Fasi compared the social context of the revelation of the verse that justified
allowing polygamy, with the context of our current societies, rife with abuse and
injustice to women, and concluded that the legislature could put an end to this by
banning polygamy through the legitimate principle of sadd al-dhara’i. He wrote:

Whatever one may say about the benefits of polygamy in some circumstances, public or
private, as far as 'm concerned I find that the Islamic and social interest demands that
it be banned at the present time; I do not claim that this ban is a supplement to Islamic
legislation, since the latter is comprehensive on this subject as on others, for the Qur’an
explicitly bans polygamy every time there is a risk of injustice. In our time, the harms
suffered by the family and other institutions as a result of polygamy have become glar-
ingly obvious, and no-one can deny them ... Polygamy must not be allowed in a society
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that guarantees the prohibition of any injustice or abuse, to the contrary, in societies
where private family interests or the public interest are infringed in the name of satisfy-
ing desires, it is imperative that the principle of sadd al-dhard’i‘ be applied to ban the
practice of polygamy in order to push back against these crimes.*

4. Dissolving the marriage tie

The 1957 Mudawwana kept unilateral repudiation by the husband, judicial divorce
for harm, and divorce obtained by the wife for compensation (khul) from the
Maliki school. It sought to limit abusive divorce practices by imposing restrictions
on so-called Sunni repudiation, banning ‘any double or triple repudiation’ and
obliging the husband to register his repudiation with two notaries (adouls).

Still, gender inequality in divorce rights was perpetuated through the husband
having the privilege of legally repudiating his wife without giving reasons, and the wife
only two options for ending a marriage: either buying back her liberty by khul', or refer-
ring the matter to a judge, invoking one of the grounds envisaged by the Mudawwana
and bringing proof of her allegations, which was often impossible in practice. In prac-
tice, khul‘ often led to financial and emotional blackmail by a recalcitrant husband.

This explains why, despite the measures taken by the code, some husbands
continued to practice repudiation arbitrarily, doing wrong both to the wife and the
children, and threatening the stability and harmony of the family.

Based on this unhappy social reality, women’s groups developed demands that
repudiation be regulated and made subject to judicial control, in order to put an
end to its arbitrary and capricious practice by husbands.*

The opponents of this proposal rose against the substitution of judicial divorce
for the husband’s repudiation.* They held that restricting the husband’s free exercise
of repudiation went against the religious texts and Islamic jurisprudence. They also
argued that judicial intervention in family affairs would be an invasion of the inti-
macy of married life, exposing marriage problems before the courts for everyone to
see, contrary to Muslim family ethics.

The new family code of 2004 offered judicial divorce as a way for both spouses to
dissolve their marriage on an equal footing. It imposed judicial control over all forms
of divorce, with new guarantees such as reinforcing the requirement for the parties to
meet, attempting reconciliation and judicial authorisation. Divorce is thus no longer
the husband’s sole privilege, but henceforth the right of both spouses.

The different ways of dissolving the marriage retained in the code are: taldg,
unilateral repudiation at the husband’s discretion, or the wife’s in case of tamlik (if this
clause, delegated divorce, is part of the marriage contract) or khul‘ (against compen-
sation); faldq by mutual consent; tatlig, divorce granted to the wife on grounds of
harm; and shigdg, divorce on grounds of discord, granted to both spouses.
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Furthermore, the code has expanded the grounds on which the wife may claim
divorce (tatliq) beyond the husband’s failure to pay maintenance, unacceptable
defects (impotence or dangerous disease), absence, abstinence from marital rela-
tions, or physical abuse. It has added the grounds of his failure to meet the commit-
ments he made at the time of marriage, and it has widened the notion of harm to
include psychological harm.

Concerning khul’, Moroccan legislators, seeking to protect wives from any
abuse by their husbands, have granted them the right to have their compensation
payment returned to them if it is shown that their khul® divorce was the result of
coercion, or that they suffered harm from their husbands. It is also emphasised that
the compensation payment must not be abusive or excessive.

a. Divorce on grounds of discord (shiqaq)

This form of divorce is one of the major, emblematic innovations in the new code.
It offers women important advantages: a wife who wishes to separate from her
husband can have recourse to the shigaq procedure, particularly in cases where
she is not able to prove the harms she has suffered. She no longer depends on her
husband’s goodwill for dissolving her marriage.

Although this innovation was adopted in order to protect women and give them
equal divorce rights with men, the legislators, following Qur’anic prescriptions, have
made the procedure available to both spouses.

Article 94 stipulates that “When one or both spouses asks the court to settle a
dispute that divides them and threatens to lead to discord, it is incumbent on the
court to make every attempt to reconcile them, in accordance with the provisions
of Article 82 supra.’

In such a case, the court must seek to reconcile the parties in the presence of
the two arbiters mentioned in Article 95. If reconciliation fails, and the discord
continues, the court declares divorce and rules on the payments due, taking into
account the responsibility of each party for the causes of divorce when evaluating
damages to be paid to the injured party (Article 97).

The novelty of this procedure, compared to divorce on grounds of harm, is that
the parties are not required to cite particular grievances. The mere assertion that
continuing marital relations would be intolerable suffices in the eyes of the law to
justify the divorce ruling.

b. The arguments over the new divorce provisions

The arguments in support of expanded access to divorce for women and leaving
this up to the judge,* found their justification, first, in the Islamic principles of justice
and fairness, and second, in the texts of the Qur’an and Sunna.
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Recall that, even if in Islam divorce is considered ‘the permitted act that God
hates the most’, it is nonetheless a remedy for an anomalous situation where it
becomes unbearable for the couple to live together. ‘But if they disagree (and must
part), Allah will provide abundance for all from His all-reaching bounty: for Allah
is He that careth for all and is Wise’ (4:130).

It must be done with respect for the wishes and dignity of both spouses, which
is why all the verses on divorce,” without exception, contain recommendations for
the man - to whom they are expressly addressed, since at the time, he was the one
who held the power of ‘repudiation’ - not to do harm to the woman: ‘either take
them back on equitable terms or set them free on equitable terms; but do not take
them back to injure them, (or) to take undue advantage; if any one does that; He
wrongs his own soul’ (2:231).

The verse relevant to shigaq is: ‘If ye fear a breach (shigdq) between them twain,
appoint (two) arbiters, one from his family, and the other from hers; if they wish
for peace, Allah will cause their reconciliation: For Allah hath full knowledge, and
is acquainted with all things’ (4:35).

The Maliki fuqahd’, unlike the other Sunni schools, allowed divorce on grounds
of discord by taking into account this verse and the hadith that forbids doing harm
to others in general (Ia darara wa la dirar).*

The provisions on divorce through compensation (khul‘) were included in the
code based on the verse: ‘If ye (judges) do indeed fear that they would be unable to
keep the limits ordained by Allah, there is no blame on either of them if she give
something for her freedom’ (2:229).

The tradition of the Prophet also throws light on the possibility of a woman
obtaining divorce, whether on the grounds of the harm she has suffered or simply
because she can no longer stand living with her husband. The hadith reported by Ibn
‘Abbas about the wife of Thabit ibn Qays is the first case of khul‘in Muslim history.”

The jurisconsults justify this form of divorce by arguing that the wife who seeks
to free herself from the marriage tie is causing harm to the husband, and must
compensate him accordingly.”

The code’s adoption of divorce on grounds of discord has undeniably brought
relief to many women victims of domestic violence, who faced the obstacles tied
to the other forms of divorce. Shigaq is a solution in complete agreement with the
values of fairness and justice advocated by Islam.

After the promulgation of the code, it was found that repudiation was being
replaced by shiqaq divorce in almost all the courts of Morocco. It was also noted
that men, too, largely use this procedure, despite having access to other means of
divorce, in order to get out of paying their wives their dues, and to be indemnified
if they succeed in proving that the separation is the fault of their wife. In order
to limit this circumvention of the law and to protect the rights of women whose
husbands claim divorce on grounds of discord, the Marrakech court, bucking the



RELIGIOUS ARGUMENTS ON THE REFORM OF THE MOROCCAN FAMILY CODE 97

trend in other Moroccan courts, has innovatively required the husband to first
deposit the amount due to the wife with the court.

5. The division of property acquired during marriage

In Muslim law, marriage does not create common property. The married woman
retains the right to freely manage and dispose of her property. The principle of
separate property stems from the Qur’anic verse: “That man can have nothing but
what he strives for; that (the fruit of) his striving will soon come in sight’ (53:39-40).

Accordingly, upon the dissolution of marriage, be it by divorce or by bereave-
ment, the wife who had contributed to the growth of family property would
have the right to a determined share of this property in exchange for her labour.
Although the Maliki school prevents the wife from making a donation of more
than a third of her holdings without her husband’s permission, the 1957 personal
status code did not retain this restriction (Article 5, para s5), giving her instead
‘the full liberty to manage and dispose of her property without any control by
the husband, as the latter has no power over the property of his wife’. Article 39
gave instructions on how to settle disputes over property ownership.

The new family code, while upholding the principle of separate property, adds
a clause tending to protect the economic interests of the wife, by allowing her to
claim a part of the family property acquired during marriage.

Article 49: Both spouses have their own property. However, the spouses may agree
on conditions for the investment and division of property they will acquire during
their marriage.

This agreement shall be set out in a document separate from the marriage contract.
The adouls shall inform both parties of the above provisions at the time of marriage.

In the absence of the aforementioned agreement, recourse is had to the general
standards of evidence, taking into consideration the work of each spouse, the efforts

invested and the responsibilities assumed in the development of the family assets.

This is a major innovation that consecrates the principle of justice and equality
between the couple, referred to in Article 400 of the code. It is also in line with
the jurisprudence practised in certain regions of Morocco, variously known as
al-kadd wa al-si‘aya, haqq al-shqa or tamazalt, that is, the right of effort.

And it is adapted to the current social reality of Morocco, where women are
entering the economic field and making an active contribution to the maintenance
of their families and to the family assets.
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By adopting Article 49, Moroccan legislators met, to an extent, one of the major
demands of the women’s movement,* namely, putting an end to the financial loss
suffered by the wife because her contribution to the family assets is not taken into
consideration at the dissolution of marriage or at the death of the husband.

a. The arguments pro and contra

Those opposed to the division of assets between the spouses deem this demand
to be unfounded and contrary to the principles of justice and fairness. The wife
has no right to the husband’s fortune, according to Islamic jurisprudence, as the
husband is required to maintain his wife in exchange for her housework. Her direct
or indirect participation in the development of these assets is in return for the duty
of maintenance. On the other hand, custom (‘urf) would have the wife offer her
husband the fruits of her labour of her own free will. For the Qur’an says: ‘And give
the women (on marriage) their dower as a free gift; but if they, of their own good
pleasure, remit any part of it to you, take it and enjoy it with right good cheer’ (4:4).

Under these conditions, laying claim to a part of the husband’s fortune would
be seen as earning money for nothing, and would boil down to unjustly dispos-
sessing another of what properly belongs to him, which is illicit and forbidden in
Islam, as indicated by the verses that warn believers not to ‘eat up’ their property
among themselves (2:188, 4:29).

Those in favour of dividing the assets between the spouses at the moment of
separation retort that these same verses rather support their argument. In our time,
the women who work outside the home contribute to the growth of the family
assets by their efforts: they take on providing for the family and contribute to the
everyday expenditures of the household. To deprive them of part of these assets is a
flagrant injustice, condemned by these very verses that forbid appropriating other
people’s property for no reason.

Moreover, they say that the husband’s duty to provide for the wife was not insti-
tuted in exchange for household chores, as is claimed, for the wife is not under
obligation to do any work at all, whether in the marital home or outside it.** They
quote Ibn Hajar: “To oblige the wife to work of any kind lacks a valid founda-
tion. The consensus (ijma‘) holds that it falls to the husband to support the wife
completely, and Tahawi reports the consensus that the husband has no right to
dismiss his wife’s housemaid, which proves that he is obliged to pay for the house-
maid as needed.’”

It should be kept in mind that the division of assets acquired during marriage
between the spouses at the time of divorce or death has been a customary practice
in certain regions of Morocco, notably in the northern Rif region (Ghmara) and in
the south (Souss). It was consecrated by jurisprudence in the celebrated fatwa of the
Moroccan jurisconsult Ibn ‘Ardun, and has been applied by the courts up to the
present day.®
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In these two regions of Morocco, figh accords a woman who participates in
farm work with her husband up to half the assets acquired during marriage upon
divorce or the husband’s death.”

This right is justified through the ijtihad of ‘Umar ibn al-Khattab, who rendered
justice to Habiba bint Zurayq by taking into consideration the fact that her manual
labour had contributed to the assets of her deceased husband. He thus granted her
half of what her husband had left behind as compensation for her work, in addition
to her heritage, which was one fourth.®

This ijtihad was taken up by Imam Malik and his disciples, who held that the
wife has the right to part of the assets acquired during marriage, independently
of their nature, in proportion to her contribution to their growth.®

Thus, the principle of division of assets upon divorce adopted by the new family
code draws its legitimacy from the Islamic frame of reference, via ijtihad and Maliki
jurisprudence. It also takes into account the evolution of Moroccan society and the
role played by women in public and private spheres.

Nevertheless, one is not convinced that this measure will be effective, insofar
as Article 49 requires the general standards of evidence to be met, which is not
always easy to do. Whereas in the past, the traditional judge applying the principle
of al-kadd wa al-si‘aya had wide latitude to assess the wife’s contribution based on
the Islamic standards of evidence, such as witness testimony or declarations under
oath, the power of the contemporary positivist judge is severely limited by Article
49’s condition.®

6. Conclusion

The analysis of the religious arguments used during the debate on family law reform
shows the sensitivity and complexity of this question in a traditional society that
is largely dominated by the patriarchal mindset, but at the same time drawn to
‘modernity’ in all its dimensions. The question of women’s rights is only the visible
part of an iceberg that crystallises the ideological and conceptual debates over moder-
nity and tradition, universality and particularity, and an Islamic frame of reference
versus secularism (laicité).

This ambivalence is reflected in the contents of the new code which, while
continuing to give primacy to the Islamic frame of reference in an innovative reading
(ijtihad maqasidi), has opened itself up to the human rights set out in international
conventions. This approach has supposedly contributed to the emergence of a new
culture and new behaviours within society, and yet, one finds that, even after the code
entered into force in 2004, there are still several obstacles to its proper implementation.

These obstacles are as much to do with cultural resistance and the socio-
economic environment as with the functioning of the judicial apparatus. More-
over, practice has shown that there are lacunas, inadequacies and contradictions
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in the legal text itself, which may limit the scope of certain measures,” including
measures favouring the restriction of polygamy, the institution of a legal marriage
age, and the division of marital assets between spouses upon the dissolution of the
marriage.

Where polygamy is concerned,* when the judge does not allow a husband to
take a second wife after having assessed whether his application is based on objec-
tive and exceptional grounds, the husband bypasses this refusal by having recourse
to other articles of the code concerning recognition of marriage® or recognition of
paternity.® In this case, the judge is faced with a fait accompli and has to grant an
exception from the principle of monogamy.

As to the legal age of marriage, the judges are often forced against their wish
to permit the marriage of a young girl, especially in rural areas, because of the
precarious economic situation and the traditions that drive parents to marry off
their daughters at an early age.

In addition, when it comes to safeguarding the financial interests of the wife
upon the separation of spouses through the division of assets envisaged in Article
49, this intent of the lawgivers is thwarted by the standard of evidence required by
the text, as well as by the text’s silence on whether the wife’s housework should be
considered in the assessment of the family assets. It is also hobbled by the weight of
tradition and social conventions opposed to this measure.

This shows that promoting the social change expected from the adoption of the
new family code requires a global approach, addressing the various socio-cultural
and economic barriers.
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1985; decision no. 177 of 12 May 1980; decision no. 44 of 28 November 1978; as
well as decisions by local courts across Morocco. In a recent ruling, the Supreme
Court has held that ‘the principle of al-kadd wa al-si‘aya, contrary to the ruling of
the Safi Appeals Court (no. 244 of 4 April 2000), applies as much to rural women
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as to urban women, in accordance with the objectives of the Islamic Shari‘a and
jurisprudence, which apply only the criterion of the work and effort contributed
by the wife to assess what is due to her’. Cited by Zhor El Horr in Colloques et
Rencontres (Rabat: Ministry of Justice), Vol. 8, p. 386.

The fatwa books (Nawazil al-fighiyya) testify to the abundant jurisprudence

on the matter: Nawazil al-‘Alami, 2/101-6; Nawazil al-Sarmiiki, booklet no. 16
(Bibliotheque generale; 3566); Al-Manhal al-‘Adb al-Salsabil, pp. 257-66. See also
El Habti El-Mawahibi, Mohamed, Fatawa Tatahadda al-Ihmal fi Shafshawen wa
ma Hawlaha mina al-Jibal (Rabat: Ministry of Islamic Affairs, 1998), pp. 161-2.
For more detail, see Houssain, Milki, Nizam al-Kiddi wa al-Si‘aya, 2 vols (Rabat:
Dar al-Salam, 2001).

Cited by El Abbadi, Hassan, ‘Amal al-mar’a fi Siis (Rabat: Top Press, 2004), p. 25.
See El Habti El Mawahibi, ‘What possibilities’, p. 47.

El Hajjami, Le Code de la famille a I’épreuve, p. 58.

For more detail on the application of the code in the courts, see El Hajjami, Le
Code de la famille a I'épreuve; idem, Le code de la famille: Perceptions.

Less than 2% of marriages contracted each year are polygamous.

Article 16 deals with the recognition of non-formalised marriages for a limited
five-year period, renewable for five more years. Such marriages are common in
rural areas, and are formed simply by reading Al-Fatiha.

Article 156 allows the establishment of paternal filiation for children born from
sexual relations in the engagement period.
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FROM LOCAL TO GLOBAL

Sisters in Islam and the Making of Musawah:
A Global Movement for Equality in the
Muslim Family

Zainah Anwar

1. Herstory

It started with a question: if God is just, if Islam is just, then why do laws and policies
made in the name of Islam cause injustice? This was the burning question that faced
the founding members of Sisters in Islam (SIS) when we began our search for
answers to discrimination against Muslim women made in the name of Islam.

There were eight of us, all active professional women in Kuala Lumpur,
outraged at the persistent message of misogyny coming from preachers over the
radio and television, and confronted with complaints from women, friends and
strangers, about the misogyny they suffered at the hands of religious bureaucrats
when seeking redress for their marital problems.'

It was in 1987 that we first met, looking at the problems surrounding the imple-
mentation of the Islamic Family Law and the difficulties women faced in accessing
their rights under the law. But, as we went on, we realised that working with the
law alone was not enough. In religious classes, talks over the radio and television,
in interaction with those in the religious departments and Syariah Courts, women
were often told that men are superior to women, men have authority over women,

107



108 GENDER AND EQUALITY IN MUSLIM FAMILY LAW

a woman must obey her husband, a man has the right to beat his wife, the evidence
of two women equals that of one man, the husband has a God-given right to take a
second wife and therefore it is a sin for a woman to deny him that right, that a wife
has no right to say no to sex with her husband, that hell is full of women because
they leave their heads uncovered and are disobedient to their husbands ...

Where is the justice for women in all these pronouncements? This question,
and, above all, the conviction that Allah could never be unjust, eventually led us
back to the primary source of our religion, the Qur’an. We felt the urgent need
to read the Qur’an for ourselves and to find out if the text actually supported the
oppression and ill-treatment of women.

The process SIS went through was a most liberating and spiritually uplifting
experience for all of us. We took the path of igra (‘read’, the first word revealed
to the Prophet Muhammad, cf. Qur’an 96:1) and it opened a world of Islam that
we could recognise, a world for women that was filled with love and mercy, with
equality and justice.

For us, it was the beginning of a new journey of discovery. It was a revelation
to us that the Qur’anic verse on polygamy (4:3) explicitly said °... if you fear you
shall not be able to deal justly with women, then marry only one ...” How is it
that one half of the verse, which says a man can have up to four wives, becomes
universally accepted as a right in Islam and is codified into law, but the other
half, which promotes monogamy, is unheard of - until women begin to read the
Qur’an for themselves. It dawned on us that when men read the verse, they only
saw ‘marry up to four wives’. In that phrase, they saw the word of God that validated
their desire and their experience. When women read the verse, we clearly saw ...
if you fear you cannot deal justly with women, then marry only one’. These were
the words of Allah that spoke to our fears of injustice. We understood that the
supposed right to polygamy was conditional, and that if a man could not fulfil
those conditions of equal and just treatment, then Allah said ‘marry only one’. In
fact the verse goes on to say that °... this will be best for you to prevent you from
doing injustice’. What further validation do we need to argue that polygamy is not
an unconditional right in Islam, but is actually a responsibility allowed only in very
exceptional circumstances?

It was empowering for us to read the Qur’an through a feminist lens and to
discover that our yearning to be treated as human beings of equal worth and dignity
were rooted in our tradition, in our faith. We felt validated in our struggle. We were
more convinced than ever that it is not Islam that oppresses women, but interpre-
tations of the Qur’an influenced by cultural practices and values of a patriarchal
society, which regard women as inferior and subordinate to men. For much of
Islamic history, it is men who have interpreted the Qur’an and the traditions for
us. The woman’s voice, the woman’s experience, the woman’s realities have been
largely silent and silenced in the reading and interpretation of the text. This human
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silence was mistaken as the silence of the text, that is, as if God did not speak to
women’s suffering and questioning.

During this initial process of studying and rediscovering our religious texts, we
were lucky to have with us a theologian who had completed her Ph.D. thesis on the
Qur’an and women.? Dr Amina Wadud, an African-American mufassira who was
then teaching the Qur’an in the Department of Revealed Knowledge and Compar-
ative Religion at the International Islamic University in Kuala Lumpur, guided
us in our reading and understanding of the Qur’an and its message. We engaged
in Qur’anic hermeneutics, a model which looks at the socio-historical context of
revelation as a whole and of relevant Qur’anic verses, and we looked at syntacti-
cal structures and grammatical compositions within the text (how it says what it
says), and at the whole text to understand its worldview. From this hermeneutical
approach, we derived the values and principles that underlie the Qur’anic message.
It is these values and principles that are universal and eternal and that serve as our
guide, rather than the cultural and historical specificities of the seventh-century
Arabian context. This experience also gave Dr Wadud an opportunity to develop
an interface between her theology and methodology and our experience of the
socio-legal context and realities of lived Islam: the problems faced, the contradictions,
the challenges of being Muslim women in a modernising society where Islam is increas-
ingly shaping and defining our lives.

This was really the beginning of our struggle to stand up for women’s rights
within the Islamic framework. Through our readings, through consultations and
studies with Islamic scholars, theologians and jurists, inside and outside the country,
we developed a framework and a methodology through which we could stand up
and argue for justice and equality for Muslim women in contentious areas such as
polygamy, equal rights, dress and modesty, obedience, domestic violence, hudid
laws, freedom of expression, freedom of religion and other fundamental liberties.

The work in the Malaysian context was all the more urgent in the late 1980s
because women’s groups in the country had formed a coalition to campaign for a
domestic violence law, to make domestic violence a crime. The Joint Action Group
against Violence against Women (JAG), which was formed in 1985, had come up
against opposition from representatives of the federal government’s Islamic Affairs
Department, who asserted that such a law could not apply to Muslims because a
Muslim man, it was claimed, had a divine right to beat his wife. Therefore, no man-
made law could take that right away by making domestic violence a crime.

The verse cited to justify wife-beating was the Qur’anic verse on nushiiz (4:34),
commonly interpreted as disobedience, which reads: ‘... As for those from whom
you fear nushiiz, admonish them, then banish them to beds apart and ‘strike’ them
[adribuhunna, from the verb daraba] ...” As Muslims brought up to believe in a
just God and a just Islam, it was hard for us to believe that God could sanction any
injustice, any oppression, any violence against women. Turning back to the original
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text of the religion and arguing for a nuanced and contextual understanding of the
verse became an imperative. When we did our research, it was heart-warming to
find that the dominant interpretation of 4:34 that justified domestic violence was
inconsistent with the overall Qur’anic ethos of justice and equality, compassion
and mercy; that there were other, equally valid, interpretations of 4:34 that were
not premised on allowing domestic violence; that the word daraba was open to
many different meanings; and that there was no hadith that reported any act of
violence by the Prophet Muhammad against his wives.

2. Knowledge becomes action

Empowered and elated by the liberating message of the Qur’an, we felt compelled
to share our findings with the larger public, in order to break the dominant belief
that Islam discriminated against women. We felt it was important that the Malaysian
public, and Muslims in particular, become aware of the diversity of interpretations
and juristic opinions that exist within the Islamic heritage. And we felt that if we,
as Muslims, wanted Islam to be a source of law and public policy, there must be a
public debate and discussion on these issues. But how best to do this when there
were just eight of us, with no traditional authority and no access to the traditional
platforms for religious teaching? The opportunity presented itself in 1990, when
the Selangor Syariah Appeal Court in the case of Aishah Abdul Rauf v Wan Mohd
Yusof Wan Othman decided that the husband did not have the right to take a second
wife as he had not fulfilled all the four conditions under the Islamic Family Law to
ensure that justice would be done.?

SIS decided to use this judgment to write to all the newspapers as a strategy to
get our alternative voice heard in the public space. The judgment had led to much
debate on whether the state had the right to impose man-made restrictions on what
was supposedly a God-given right for men to practise polygamy. Many men were
critical of the court judgment, but we wanted to welcome this judgment publicly
and to explain our position on polygamy.

We felt the best way for us to create a public voice was through the daily news-
papers, which reached a wide audience. We also made a calculated decision not to
issue a press statement, but to use the ‘letters to the editor’ page, which provided
space for longer statements. It was thus in August 1990 that the group officially and
publicly became Sisters in Islam, when the eight of us decided to write a letter to the
editor welcoming the Syariah Appeal Court judgment and providing an alternative
understanding that polygamy is not a man’s right in Islam, but a responsibility.

It was a measure of the news-worthiness of the SIS voice that the letter was
published in all four Malaysian mainstream daily newspapers in both English and
Bahasa Malaysia.* It generated a buzz: people were asking each other if they had read
it and we proudly admitted to its authorship. The letter, of course, also generated
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its share of criticism from those who felt that questioning the practice of polygamy
was going against God’s teachings.

3. No turning back

But there was no turning back for Sisters in Islam. We continued with our intensive
weekly readings and research on the Qur’anic text, tafsir literature, Islamic law,
Islam and women’s rights. We took classes with other scholars, including another
visiting professor at the International Islamic University, the late Dr Fathi Osman,’
the Egyptian legal and Qur’anic scholar, who was based in Los Angeles.

The focus of the research was to address two issues of urgent concern: equality
between men and women and domestic violence. Convinced of the message of equality
and justice in Islam, we decided to share our findings in two short question-and-
answer booklets: Are Women and Men Equal before Allah? and Are Muslim Men
Allowed to Beat their Wives? Given the complexities of understanding a religious
text, and our mission to promote an understanding of Islam that recognises the
principles of justice and equality, we felt it was important that we communicate
with the general public in language that was easy to understand. The first booklet
was intended to be a basic understanding of the message of equality in the Qur’an
and how human effort at understanding God’s intent in a patriarchal world has
led to inequality. The second booklet was part of the SIS effort to build a Muslim
public constituency to support the national campaign by the women’s movement
to make domestic violence a crime.

By 1991, these two seminal question-and-answer booklets on women’s rights
in Islam were ready to be launched publicly. There was some trepidation about
revealing our identities to the public, as we were already being criticised in Islamist
publications, especially after our second letter to the editor in 1991 on Islam and
women’s rights’, which criticised the misogynistic views of Haji Nik Aziz Nik Mat,
the spiritual leader of the Islamist party PAS, who asserted that Islam granted men
greater ability to lead than women, and that women were best suited to stay at
home to look after their husbands and children.®

We knew by then that a struggle for equality and justice for Muslim women,
which involved challenging religious orthodoxy and its message of misogyny, was
going to be an uphill battle. We were ready to accept the natural consequence of
this struggle - that we would be attacked and condemned as going against Islam,
God’s teachings and Islamic law. But it was our knowledge and our conviction in a
just God and a just Islam, and our outrage that our religion was being misused and
abused to maintain patriarchy, that gave us the confidence to come out publicly
and be identified individually.

We were lucky to have the support of the then minister in charge of women’s
affairs, Datuk Napsiah Omar, who agreed to launch the booklets. The response was
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tremendous. Over 200 women and men from civil society, academia, government
and business attended the launch and the one-day public forum on the rights of
women in Islam. Many women told us how heartened they were to hear publicly,
for the first time, of an Islam that spoke to their own sense of fairness and justice.
The launch received wide media coverage and SIS work took off as the demands for
our input on many emerging contentious issues intensified.

This was the 1990s, when the radicalisation of the Islamist movement in Malaysia,
and the Islamist party, PAS, in particular, was at its height. In the 1980s, the party’s
leadership had been taken over by radicals who demanded that Malaysia be turned
into an Islamic state, with the Qur’an and the traditions of the Prophet Muhammad as
the Constitution of the country. The success of the Iranian Revolution had provided
an impetus to Islamist movements all over the world. By the mid-1980s, PAS was
expounding the concept of an Islamic state led by the ‘ulama’; it declared the Malaysian
Constitution an infidel document and the ruling party an infidel party for being in
alliance with non-Muslims. The National Front Malaysian government responded by
adopting its own Islamisation policy, using Islam as a source of legitimacy to face the
challenge of an Islamist party that was undermining its rule by declaring it a secular
government that acted against Islam.

Thus, the 1990s saw an escalating holier-than-thou battle between the ruling
party and the Islamist party to disprove each other’s religious credentials. As could
be expected, the status, role and rights of women became the casualty in this battle
for Islamic legitimacy. A slew of laws or amendments to existing laws were intro-
duced that discriminated against women or chiselled away at the rights Muslim
women enjoyed in Malaysia. Several amendments were made to the Islamic Family
Law that made it easier for men to divorce their wives and to commit polygamy,’
and the Syariah Criminal Offences Act was also amended, turning more sins into
crimes against the state and making it an offence to disobey or dispute a fatwa once
it was gazetted as law.?

SIS concern with this punitive and misogynistic Islamisation process and the
challenge it poses to change and modernity within a democratic system led it to
organise, in 1992, its first national conference on ‘Islam and the Modern Nation
State’. This conference, which brought together international scholars of Islam and
Malaysians of all faiths, further enhanced SIS reputation as a women’s group that
combined activism with scholarship and that was inclusive in its approach, looking
at the Islamisation process and the rise of political Islam as a national issue of critical
importance to nation-building and democratisation.®

Thus, from its first phase of knowledge-building work, SIS expanded into
advocacy to influence public policy, as more laws or amendments to existing laws,
which discriminated against Muslim women, were being introduced. SIS submit-
ted its first memorandum, in 1993, to the then prime minister, Datuk Seri Dr Maha-
thir Mohamed, on the Kelantan Syariah Criminal Code (the so-called Hudud
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law), arguing from religious, legal, human rights and socio-historical perspec-
tives against such draconian punishments and discrimination against women,
and also providing empirical evidence of injustice and gender discrimination in
Muslim countries where the Hudiid law was in place.” In 1994, SIS submitted its
second memorandum to the government on the Domestic Violence Act, argu-
ing on religious and legal grounds that Muslims should be included within the
jurisdiction of the proposed law."

By the end of the 1990s, SIS activism had expanded into the larger issue of
upholding democratic principles and fundamental liberties as guaranteed by the
Federal Constitution, human rights principles, and international treaties and
conventions signed by the Malaysian government. It was thus that SIS began to
take public positions on freedom of religion and freedom of expression in the
face of efforts to criminalise Muslims who attempt to leave Islam, and to silence
differences of opinion regarding Islam.”

Underlying this was the firm belief that an activist group such as SIS could not
isolate itself from the larger human rights and democracy movement in the country.
A movement for gender justice must necessarily be a part of the larger human
rights movement and vice versa. Thus, protecting and expanding the democratic
space that enables civil society to thrive, and protecting the values of fundamental
liberties upheld in the Constitution are important, as they provide the overarching
framework that enables a group like SIS to exist.

For the first 11 years of its existence, the SIS members worked on all its projects
without pay, without an office and without support staff. It was love, passion, and
emotional and financial support from family and friends that sustained the eight
SIS members, their activities and their publications. As political Islam continued
to impact the lives of Muslims and people of other faiths throughout the world,
the demand for SIS work and its strategy of working within an Islamic framework
grew at the national and international level. In 1998, SIS finally set up an office with
paid staff.

From a focus on research and advocacy, SIS began to expand its work into
the area of public education. In 2000, it began work on a training module on
women’s rights in Islam and it revived its study sessions. The impetus came
from the expansion of SIS membership to include younger women, many of
whom were fresh graduates who had just started a career. At the same time,
more and more people, Muslims and those of other faiths, men and women,
had become interested in the SIS voice for change. Many were concerned at
the impact of political Islam on women’s lives, the rights of non-Muslims and
the democratisation process in Malaysia. SIS then set up a two-day training
programme on women’s rights in Islam, to reach a wider audience and build
a public constituency that would support the Islam of justice and equality for
which SIS stands. The revived SIS study sessions, open only to Muslim women
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in the first year, soon after opened its doors to everyone, Muslim men and women
and people of other faiths.

Another expansion took place in 2003 when SIS established a service arm with
the launch of its legal clinic, which offers legal counselling via email, fax, letters,
telephone calls and face-to-face meetings. The clinic has since served over 6,000
clients.

From its letters to the editor on gender justice in Islam in 1990 to issues of
freedom of religion and freedom of expression, from its first memorandum to the
government in 1993 on the injustice of the Hudiid law to its call for the repeal of
the Syariah Criminal Offences Act,” from its first national conference in 1992 on
‘Islam and the Modern Nation State’ to its international round table on “Trends in
Islamic Family Law Reform in the Muslim World” in 2006, SIS had gained recog-
nition, by the mid-2000s, as a Muslim feminist group at the forefront of a growing
international movement that seeks to develop an understanding of Islam that stands
for justice and equality in this modern world. As women have been the group first and
most affected by the rise of political Islam in our own communities, it is no surprise that
in many Muslim countries it is women’s groups that are at the forefront in challenging
Islamists and the misogynist and punitive Islam they propagate, because it is our lives
and our well-being that are most at stake. Women’s groups, working with progres-
sive Islamic scholars, are organising and networking at the national and interna-
tional levels to build support and to share knowledge and strategies to develop a
more egalitarian and just vision of Islam.

4. From local to global

But this was not how it was some 20 years ago, when Sisters in Islam first began to
attend meetings of women’s groups from South Asia and the Arab world. When
I spoke publicly on finding equality and justice in Islam in the 1990s, a common
response was ‘why bother?” Many Muslim feminists said it was a waste of time
because religion is inherently patriarchal: for every alternative interpretation SIS
could offer to justify equality, the ‘ulama’ could counter with a hundred others.
And to work with religion where patriarchal interpretations prevailed and ijtihad
was forbidden was a waste of time. It was a losing battle. Moreover, the secular
feminists felt it was dangerous to engage in matters of religion, as it would give
legitimacy to the position of religion in the public arena. A feminist working within
the religious framework, they argued, would never be recognised as having any
authority to speak on Islam. For many Muslim feminists, then, justice and equality
could only be fought for through a human rights framework.

But this decision of so many feminists and human rights activists to ignore
religion has had detrimental consequences. It has left the field wide open for the
most conservative and intolerant forces within Islam to define, dominate and set
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the parameters of what Islam is and what it is not. They decide what a good Muslim
is, they dictate how to be a good Muslim woman, wife and daughter, and then
prescribe laws and policies that keep women shackled as second-class Muslims,
indeed, second-class citizens. When we protest, they silence us by saying we have
no authority to speak about Islam.

But 20 years later, modernisation and development in Muslim countries have
not led to less religion in the public sphere, but more. The rise of political Islam
in all Muslim countries, and even in minority Muslim communities in the West,
eventually led many Muslim feminists to review their approach to religion. Religion
has not gone away. In fact, it is increasingly reshaping and redefining the lives
of Muslims in the modern world, both in Muslim majority countries and among
Muslim minorities living in the West. Many activists have come to realise there is
a need to understand Islam better, and to better equip themselves to engage in the
public discourse in order to reshape the meaning and place of religion within their
societies. To remain silent is to cede the discourse on Islam to those who believe
that men and women are not equal in Islam, that Muslims must live in an Islamic
state and be governed by Islamic law, that there can only be one truth and one
interpretation of Islam, which must be codified into law, and that any digression
from it must be punished.

This ideological strategy of the Islamists has impacted politics, governance, law-
making, women'’s rights and human rights in a powerful and adverse manner. In most
Muslim societies and communities, gripped by Islamic revivalism and political Islam,
women - their rights, status, role in private and public life, dress and behaviour - have
become the first battleground of the return to Islam. In many Muslim countries, laws
and policies are being introduced or amended in the name of Islam, which, more
often than not, discriminate against women and infringe fundamental liberties and
human rights principles. In some countries, where a culture of public debate on
Islam does not exist, those who speak out against Muslim extremists and who
demand the reform of discriminatory and unjust laws, face threats to their lives
and even death.

By the 2000s, more and more Muslim feminists and human rights activists began
to realise the need to understand Islam better. There was a growing interest in the
SIS work and much demand for SIS members to give talks at international meet-
ings. A stream of scholars, researchers and journalists visited the SIS office to try
and understand our work better and share it with the world. In 2003, SIS organ-
ised its first international meeting, to document and analyse the impact of Islamic
extremism on women’s rights. The meeting, in Bellagio, Italy, brought together
activists from Southeast Asia, the Middle East, Iran and Turkey to discuss the legal
and social impact of political Islam and the strategies adopted by women’s groups
to deal with this challenge against women’s right to equality and justice.”* It was
shocking for SIS to discover that in some Muslim countries women’s groups had
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not organised a single meeting to discuss the impact of political Islam on women’s
rights, because of a determination to ignore the place of religion in public life.

The meeting in Bellagio provided an open and safe platform for women’s rights
activists from across the Muslim world to frankly discuss and acknowledge how
the legal and social rights, status and roles of Muslim women have been impacted
adversely by the rise of political Islam. We explored the idea of creating an inter-
national platform for Muslim women to assert an empowered cultural identity and
demand equality and justice. We felt it important to bring everyone together and
create a visible international presence, and we also recognised the need to equip
more women activists with the emerging progressive scholarship, which recog-
nises equality and justice in Islam. The participants felt that a deeper rights-based
understanding of Islam, in the areas of Qur’anic interpretation, jurisprudence and
hadith, would enable them to challenge more effectively the Islamist strategy of
using Islam to justify discrimination against women and delegitimise women’s
demands for change.

5. Musawah takes shape

Three years later, in 2006, the idea of Musawah, a global movement for equality
and justice in the Muslim family, began to take shape. In March that year, SIS
organised an international consultation in Kuala Lumpur on “Trends in Family Law
Reform in Muslim Countries’. It was here that the SIS idea for a global initiative was
first proposed, and was endorsed by activists and scholars from different countries
and contexts.

The meeting brought together Muslim activists and scholars from Turkey and
Morocco (two Muslim-majority countries with recent successful family law reform
campaigns), Iran, Pakistan, the United Kingdom, the United States and Southeast
Asia, to share knowledge and strategies on family law reform. We felt the time had
come for us to build an international network of women’s groups in the Muslim
world that have, for decades, been working on family law, in order to share schol-
arship, challenges, strategies and best practices.

We felt it was important for us to bring to international attention the fact that
there was already a ‘paradigm shift’ in Muslim theological and jurisprudential
scholarship, that there was a possibility of reconciling the teachings of Islam with
human rights, with women’s rights. This sharing, we hoped, would help build an
international discourse and public voice asserting that equality is possible within
Islam, build the momentum to propel forward our efforts to protect existing rights
in Muslim family laws and practices, and promote our demands for the reform of
discriminatory provisions at national, regional and international levels.

The trigger was the success of the Moroccan women’s movement in 2004 in
pushing for a new Muslim family law that regarded marriage as a partnership of
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equals. If they could do it, why couldn’t we? we asked ourselves. The Guide to
Equality in the Family,” produced by the Collectif 95 Maghrebi network of women’s
groups in Morocco, Tunisia and Algeria, also provided a model of a holistic four-
pronged approach to family law reform: how to justify equality and non-discrim-
ination grounded in Islamic, constitutional and human rights principles, and the
lived realities of women and men today.

In August 2006, SIS organised its first two-week short course in ‘Understanding
Islam from a Rights Perspective’. Some 14 Muslim women leaders, from 11 countries,
participated. The course, which was designed for activists who were already grounded
in gender and human rights principles, but wanted to understand the possibility of
working for justice and equality within the Islamic framework, was a huge success,
and a life-changing experience for many of the participants.® Once again, SIS
presented the idea of a global meeting that would bring women’s groups in Muslim
countries together to push for family law reform. Everyone felt the time had come
for such collective action.

SIS initially felt that this initiative should be organised by an international
network for it to be a successful global meeting. But this did not work out, so SIS
decided to take responsibility for initiating the movement. As there was universal
support for such an initiative from everyone SIS consulted, the SIS team set things
in motion.

Because SIS is not an international organisation, we felt it was important to form
an international planning committee that would be representative of the diverse
stakeholders for such an initiative. Given SIS international networking and reputation,
we were able to invite some leading scholars and activists with whom SIS had worked
over many years, from diverse regions of the Muslim world and minority contexts.
From the start, we felt it important for the success of the movement that we follow the
SIS tradition of combining scholarship and activism, and that the planning committee
be as inclusive as possible. Some jumped at the opportunity to be a part of what they
saw as an exciting, groundbreaking initiative; others demurred, not so sure, not so
comfortable about working and engaging with religion in this very public way.

We were pleased to be able to bring together a credible planning committee
comprising members from Egypt, the Gambia, Indonesia, Iran, Malaysia, Morocco,
Nigeria, Pakistan, Qatar, Turkey and the United Kingdom. We had our first meeting
in Istanbul, Turkey, in March 2007. The initial idea was to organise an international
conference on Muslim family law reform with about 100 participants. But, by the
second day of the meeting, the members realised that what we were actually talking
about was movement-building for equality and justice for Muslim women, not a
one-off international conference.

We looked at the Violence against Women movement as a model: how, some
25 years after it began, more than 6o countries in the world have laws that make
domestic violence a crime. How, as an international movement, it developed an
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analysis of all forms of violence - physical and emotional - against women, and
gave support to national groups to provide shelter services and share strategies in
law reform and awareness-raising.

Similarly, the planning committee wanted Musawah to be able to provide
theoretical concepts, resources, tools and an action plan to those advocating
women’s rights in the Muslim family. The approach needed to be a nuanced one,
tenable for women living in both Muslim-majority and Muslim-minority coun-
tries, women pushing for family law reform, and women resisting the backlash
against the advances they have already made. We also wanted the movement to
be an inclusive one, where both women who worked with religion and women
who worked exclusively within the human rights framework would be able to
come together to work towards a common cause.

We were clear from the start that we would not prescribe a model Muslim family
law. That would be left to the groups at the national level to decide, given their partic-
ular contexts. There would be those who were ready to push for a comprehensive
law based on marriage as a partnership of equals, others who could only work at
piecemeal law reform, dealing with the most discriminatory aspects of their family
law, and yet others who were only beginning to campaign for a codified family law.
What we wanted to provide were concepts, tools and arguments that would make
equality and justice possible within the Muslim family.

The committee members spent almost two years building a foundation for the
initiative. We wanted the process to be as inclusive as possible, and we wanted our
scholarship and theoretical framework to be watertight. The planning committee
envisioned a movement that would build knowledge and offer a holistic approach
to law reform, with arguments grounded in Islamic teachings, human rights prin-
ciples, constitutional guarantees of equality and non-discrimination, and the lived
realities of women and men today. Those who had past experience in working on
family laws and practices could share their successes, failures and strategies, and
anyone with a common mission to uphold justice and equality for Muslim women
could adopt and adapt this knowledge to support their work on the ground at the
local and national levels.

As a movement, the committee felt it was important to have a framework for
action to guide its work, and that this should be drafted in consultation with a
wider group of stakeholders. Towards this end, we held a meeting of Qur’anic
and figh scholars and activists in December 2007 in Cairo, Egypt, to develop
the theoretical concepts, principles and justifications concerning why equality
in the family is necessary and why it is possible. The scholars presented commis-
sioned papers on why equality is possible through a rereading of the Qur’an and
rethinking of figh principles to deal with contemporary challenges, and, together
with the activists, developed the principles and ideas for the Musawah Frame-
work for Action.”
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Throughout the following year, 2008, this document was shared with national
and international women’s organisations, scholars and activists, generating feed-
back and intensive discussion by email, in order to ensure the accuracy and relevance
of our vision, and our conceptual tools and arguments for change.

6. Challenges and tensions

There were challenges throughout, of course, as Musawah wanted to include both
feminists who work with Islam and those who work only with international principles
of human rights. Some secular feminists were initially apprehensive about the idea
of supporting a global movement that engaged with religion. They feared their
members and networkers would think they were straying from their secular
principles and human rights framework.

The planning committee was very sensitive to the many leading feminists and
women’s organisations in Muslim countries that do not see religion and human
rights as compatible. We wanted a framework and a movement that would be
inclusive and be able to bridge the divide between religion and feminism, between
Islam and human rights. We did not want Musawah to be seen as supplanting
other women’s groups, but to build on what already exists. What Musawah hopes
to bring to the larger women’s and human rights movement is this:

- An assertion that Islam can be a source of empowerment, not a source of
oppression and discrimination.

- An effort to open new horizons for rethinking the relationship between
human rights, equality and justice, and Islam.

- An offer to open a new constructive dialogue where religion is no longer
an obstacle to equality for women, but a source for liberation.

- A collective strength of conviction and courage to stop governments, patri-
archal authorities and ideological non-state actors from the convenience of
using religion and the word of God to silence women’s demands for equality.

- A space where activists, scholars and decision-makers, working within
the human rights or the Islamic framework, or both, can interact and
mutually strengthen our common pursuit of equality and justice for
Muslim women.

There were moments of tension even within the Musawah planning committee,
as it included both members who worked with religion and those who exclusively
worked within the human rights framework. In the end, our belief in our ability to
reconcile the teachings of Islam with human rights within the holistic approach of the
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Musawah framework, and the realisation that we were offering new and compelling
ideas to advance the rights and status of Muslim women within the larger global
women’s movement, kept us together.

Musawah was launched at the Global Meeting in Kuala Lumpur, Malaysia, in
February 2009. About 250 activists and scholars from all over the Muslim world and
from minority contexts participated in this groundbreaking event. We launched
three key Musawah publications: the Framework for Action, which was translated into
five languages; a book called Wanted: Equality and Justice in the Muslim Family, which
includes writings by scholars and activists on the possibility and necessity of equality
and justice in the Muslim family;® and Home Truths: A Global Report on Equality in
the Muslim Family, which contains summaries of reports from 30 countries on the
status of their family laws and practices, the challenges faced and the possibilities for
reform.® The five-day Global Meeting provided an exciting and stimulating intel-
lectual journey of possibilities for equality and justice, with intense discussion and
debate on a wide range of issues, from the Qur’an and figh to gender and human
rights, from text to context, from theory and concepts to practice and strategies.

One year after its launch, the Musawah planning committee was transformed
into an International Advisory Group. Three key areas of work were defined:
knowledge-building, movement-building and international advocacy. Musawah
Vision, a quarterly newsletter devoted to issues surrounding family law reform and
developments in the Muslim world, is distributed to Musawah Advocates and allies.*
Musawah Affinity Groups have been established in at least twelve countries.”
Inquiries are coming in from other countries expressing interest in formal links
with Musawah. Thematic Affinity Groups for Minorities North and the Young
Women’s Caucus have also been formed. The Musawah website continues to
attract visitors with its wealth of information and scholarship on the necessity
and possibility of reform to ensure equality and justice in the Muslim family
(http://www.musawah.org).

What Musawah brings to international attention is a rich and diverse Muslim
heritage of interpretations, juristic opinions, concepts and principles that make
it possible to read equality and justice in Islam, and ground these arguments for
reform in human rights principles, constitutional guarantees of equality and
fundamental liberties, and the lived realities of women and men today. It brings
to international attention the fact that there is already a deep shift in perspective
in Muslim theological and jurisprudential scholarship, and that reform is not alien
to the Muslim tradition. It is producing new feminist knowledge to overcome the
tension between Islam and human rights and the disconnect between law and reality.
The Musawah scholarship and activism represent a vital contribution to the women’s
and larger human rights movement at a time when democracy, human rights and
women’s rights constitute the modern ethical paradigm of today’s world.



SISTERS IN ISLAM AND THE MAKING OF MUSAWAH 121

At the time of writing, it has been over two years since the launch of Musawah
as a global movement in 2009, and over four years since we began preparations
for it. What has been most heartening is the response it is getting at the national
and international levels. Many Muslim women, caught in a world where human
rights and Islam are seen in opposite polarity, have found in the holistic Musawah
Framework for Action an approach that enables them to comfortably make the
public claim to be Muslim and feminist at the same time. For others, the holistic
framework represents a major step forward, as it enables activists and policy-makers
to justify the possibility and necessity for law reform towards justice and equality
in language and arguments that can generate broader appeal in countries, and in
Muslim minority contexts, where Islam is a source of law and public policy governing
the Muslim population.

The joint Musawah and SIS training on ‘Understanding Islam from a Rights
Perspective’, led by progressive Islamic scholars of the Qur’an, figh and hadith,
is much in demand. Participants found the training transformative, as they are
exposed to concepts and tools that open the possibilities for reform in their
understanding of Islam. It gives participants the knowledge and courage to speak
publicly on Islam and women’s rights. Since the 2009 Global Meeting, the two-
week course has been held for Musawah Advocates, and a shorter version was
organised in Cairo for activists from a network working on family law reform.
Plans are now under way for regional training for those in the Horn of Africa
and South Asia.

In international advocacy, Musawah made inroads in Geneva in 2010, when
senior officials of the Office of the High Commissioner for Human Rights, and
members of the CEDAW Committee, welcomed its offer of scholarship and semi-
nars on women’s rights in Islam. The Musawah report on CEDAW and Muslim
Family Laws: In Search of Common Ground, which critically examines state parties’
use of Islam and Shari‘a to justify reservations and resist demands for law reform,
and offers the Musawah framework as a possible way of moving forward, is used as
a resource by CEDAW Committee members, and in training on CEDAW shadow
reporting by regional and international groups.® The report is also used by activists
in the area of reproductive health and rights, and children’s rights.

In its key knowledge-building area of work, Musawah is engaged in a major
research project to produce new understandings concerning the twin concepts of
giwama and wildya (commonly understood as men’s authority over women and
children), which underpin much of the discrimination against women in the legal
framework that has governed Muslim family laws to the present day. The team has
commissioned research papers on Muslim legal traditions, and will be conducting
participatory research on life stories, in order to document how giwama and wilaya
impact the lived realities of women and men. A main output will be a Musawah
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viewpoint document on giwdma and wilaya, which will synthesise the results of the
research and forge a new contextual understanding of these concepts relevant to
women'’s realities, and demands for equality and justice in the twenty-first century.

In its outreach work, Musawah seeks to build a critical mass of supporters that
work with and advocate for the Musawah framework. The Secretariat reaches out
to build the movement in countries where Advocates have expressed a critical need
for the Musawah Framework to aid their advocacy for family law reform and women’s
rights in Islam. A Musawah toolkit has been developed to enable Advocates to critically
engage with the key ideas in the Musawah framework and promote the Musawah key
messages. Advocates keep the Secretariat informed of developments at the national
level, and the Secretariat responds to requests for progressive scholarship in family
law, and links Advocates doing similar work with each other.

Musawah, as a movement, is growing steadily, with its holistic framework offer-
ing hope especially to those involved in family law reform, who feel the necessity of
reconciling the teachings of Islam with human rights and women’s rights in order
to advance their advocacy and build public support for their campaign. What makes
Musawah empowering for many Muslim women is its bold endeavour to reclaim
the spirit of equality and justice within Islam, which it sees as compatible with
international human rights standards. In highlighting women’s realities, ampli-
fying women’s voices (both historical and contemporary), and striving to legiti-
mise these perspectives, Musawah is filling a void that exists in the discourses on
human rights and on Islam in much of the Muslim world and in intergovernmental
international organisations, such as the UN system. Instead of just condemning
the injustices arising from patriarchal customs and laws that take their legitimacy
from particular readings of Islam’s sacred texts, Musawah offers a constructive way
forward through a holistic framework based on new understandings of Muslim
jurisprudence, laws and practices in ways that are responsive to women’s needs
and in concord with Islamic teachings and human rights principles.

Notes

1  These were mostly front desk officers and counsellors women dealt with in the
Syariah Courts and Religious Affairs Department.

2 Since published as Wadud, Amina, Qur'an and Women: Rereading the Sacred
Text from a Woman’s Perspective (Oxford: Oxford University Press, 1999).

3 These four conditions are: that the proposed marriage is just and necessary’; ability
to financially support all wives and dependents; ability to treat all wives equally; and
that the proposed marriage will not cause harm to the existing wife or wives.

4  ‘Islam and polygamy’, SIS letter to the editor, The Star, 18 August 1990, available
at http://www.sistersinislam.org.my/comment.php?comment.news.816 (accessed
26 September 2012).
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GENDER EQUALITY AND THE
DOCTRINE OF WILAYA
Muhammad Khalid Masud

1. Introduction

Muslim scholarship has been divided over the status and rights of women in Islam,
with issues ranging from polygamy and the right of divorce to gender equality. Even
though the majority of religious leaders (‘ulama’) have taken a conservative position,
a growing number of scholars and jurists regard gender equality as the basic Islamic
principle,' and reject discrimination on the basis of gender. Unfortunately, this
large diversity of Muslim voices is usually ignored, and writers on Islam generally
describe the religion as incompatible with modernity and human rights, especially
with regard to the principle of gender equality. Essentialising a legal tradition in
this manner overlooks the social evolution of that tradition and its doctrines. This
chapter studies the diversity of views among Muslim jurists about the doctrine of
wildya.* This diversity also reflects the changing social perception of gender over
time. From case laws of the early colonial period in India, when British judges were
mostly prejudiced against gender equality and regarded the rights given to women by
Muslim family law as immoral,? to family law reforms that began in Muslim societies
after independence, the perception of gender equality has changed considerably.
The reformist governments in Muslim countries adopted the methodology of
Islamic modernism that stood for compatibility between Islam and modernity
while the conservatives continue to oppose these reforms. The change in gender
perception under the rising influence of Islamism in the late twentieth century
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has once again impacted the principle of gender equality. In Pakistan, legislation
during the Islamisation of laws (1980-90) and a significant judgment (1997) on the
requirement of a marriage guardian exemplify this influence.

Ignoring the inner dynamics of Muslim discourses, one tends to simplify the
social and intellectual diversity in Muslim societies. The interest and focus on
gender equality in current debates on Islamic law in fact points to the disturbing
phenomena of forced marriages, honour killings and domestic violence that go
unchallenged under traditional laws. To reduce this focus on reforms in Muslim
societies to a Western impact, and to interpret Islamic modernist and ‘progressive’
Muslim discourses for gender equality as apologetic and Westernised, is to over-
look this inner dynamism. Debates on gender equality, especially about wildya
(marriage guardianship) in the wake of the 1997 judgment in Pakistan, which I
discuss below in this chapter, also reveal the ongoing tension about gender equal-
ity between reformists and the conservatives, who have renewed their emphasis on
Islam’s incompatibility with modernity. They describe gender equality as a Western
agenda that disrupts Muslim family structure, and defend wildya as a divine law. In
this chapter I argue that Muslim jurists have been interpreting gender equality over
time in ways informed by their respective social contexts, and that the doctrine
of wildya is a social construction. The chapter is divided into three sections. The
first offers a brief summary of the classical doctrine of marriage guardianship. The
second analyses this doctrine, showing that social contexts informed the doctrine.
The third looks at the issue of gender equality in some recent reconstructions of the
concept of marriage guardianship.

2. The classical doctrine of wilayat al-ijbar

The classical doctrine of marriage guardianship (wildyat al-ijbar) is highly complex,
as the jurists are divided over the meaning and interpretation of the terms wildya
(guardianship) and ijbar (coercion), as well as over the nature and authority of the
marriage guardian. The following is a very brief summary of the doctrine.

a. Wilaya
Guardianship (wildya/waldya) means the legal authority to manage the affairs of
another person who lacks the required capacity. The presence of a marriage guardian
(wali al-nikah) is a formal requirement for the valid contract of a marriage.
Mustafa Ahmad al-Zarqa’ distinguishes ‘guardianship’ (wildya) from ‘legal
representation’ (niyaba), despite the fact that, in principle, a ‘guardian’ is like a
‘legal representative’ who is acting on behalf of someone else. However, agency
(wakala) is created by individuals and is voluntary (ikhtiyari). Guardianship, on
the other hand, is a legal requirement.* Subhi Mahmasani explains that guard-
ianship is legally required in cases where the ward lacks legal capacity. The law
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authorises a near relative to act as a guardian in the minor’s interest and on his/
her behalf. In ancient legal systems like Roman law and customary practices like
in pre-Islamic Arabia, guardianship was also extended to such legal matters as
marriage and divorce, since, in those systems, women lacked legal capacity and
guardianship was required to fill that gap.s

b. Marriage guardian

Muslim schools of jurisprudence differ as to whether the authority of a marriage
guardian is final and absolute, which means that a marriage contract concluded
by the guardian cannot be annulled, or that no marriage contract is valid with-
out his consent. On account of this authority, the marriage guardian is also called
al-wali al-mujbir (guardian with coercive power). The doctrine of wildayat al-ijbar
(compulsory guardianship) has been in the process of continuous construction
in the history of Islamic jurisprudence. Consequently, coercion (ijbar) as a tech-
nical legal term is used in three meanings: (1) that guardianship is an absolute
right that cannot be waived; (2) that the guardian has absolute power to compel
his ward against his/her will into marriage; and (3) that this authority makes the
contract complete and final even though one of the parties lacks legal capacity.
Adults of sound mind are generally considered as having the legal capacity to
contract marriage, but the jurists are divided even on these criteria in the case of
the marriage contract. Of course, gender is also contested as a criterion.

Wilayat al-ijbar or al-wilaya al-ijbariyya is defined as ‘enforcing one’s will
on another person whether he or she agrees or disagrees’. In contrast to wildya
ikhtiyariyya, in which the ward has the option to challenge the contract concluded
by the guardian on his/her behalf, the contract under wildyat al-ijbar is final. The
authority of ijbar in marriage contract means that a guardian is not legally required
to seek the consent of the ward for a marriage to be final and valid. It also includes
the power to withhold his consent (‘adl). It is difficult to translate the term ijbar into
European languages. The French scholars usually translate the term as contrainte
matrimoniale/ and the English translation is often ‘compulsion’ or ‘force’.?

The power of a pre-Islamic father and head of the family who could pawn
his children, and had the right, though rarely exercised, to kill them, illustrates
the extent of the meaning of ijbar. Therefore, the right to contract marriage also
belonged to the father or to the head of the family. The purpose of this right was to
protect the honour of the family or of the tribe, and not of the individual spouse.
The marriage was considered a tribal obligation rather than an agreement between
two individuals.® The marriage guardian (al-wali al-mujbir), then, has the right of
both ijbar and ‘adl. Iijbar means the right to marry the ward to someone without his
or her consent, and ‘adl means to intervene in the marriage or refuse permission
to a marriage concluded by the ward on his/her own. The father is unanimously
regarded as the guardian possessing this power. The Hanbali school does not
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extend this power to anyone else. The Shafi‘i school extends it only to the grand-
father in the absence of the father. The Maliki school considers the executor of the
father’s will also entitled to represent the father in this capacity. In his absence
the power of ijbar belongs to the ruler (or to the court). The Hanafi school
allows ijbar only in case of minor and insane wards, and the right of ‘adl in
cases of incompatible marriage.

As mentioned already, the jurists are divided on whether insanity, minority,
gender and religion are the only valid legal grounds for the incapacity of the ward,
justifying the guardian’s power of coercion. Insanity is unanimously considered
incapacity and hence a ground for ijbar. According to Hanafi and Hanbali jurists,
minority is the main ground for coercion. For Shafi‘is the ground is virginity (being
unmarried), hence a marriage guardian has coercive authority even in the case of an
adult unmarried female. Malikis regard both ‘minority’ and ‘virginity’ as grounds
for coercion. They explain that maturity (rushd), which is their criterion for legal
capacity, is not achieved by adulthood or marriage. According to them, a married
woman remains under the authority of her father until she is both married and has
stayed with her husband. They rule that the father can declare his daughter legally
capable and terminate the ijbar when, after due deliberation, he finds her mature
enough to take care of her own interests. Hanafis and Hanbalis consider ijbar
terminated when the ward is adult. In their diverse opinions, the jurists” basic
concern seems to be to protect the vulnerable ward in the marriage contracts.

According to the Maliki school, a guardian has the power to compel the
following wards into marriage: a virgin girl (minor or adult), a minor divorcée
or widow, and a girl of unsound mind. The Hanafi and Hanbali schools allow
a guardian this right in the case of minor wards, both male and female. The
Hanafi school also extends it to mentally incapacitated wards. Furthermore,
they allow other agnate relatives to be guardians, in the same order of priority
as regulated by the order of succession. Forced marriage is, however, revo-
cable by a minor ward on attaining adulthood, according to the Hanafis (khiyar
al-buliigh, ‘option of puberty’). As I will discuss later, a Pakistani court has chal-
lenged this view. The Shafi‘i school allows this power only in case of virgins,
regardless of whether they are minor or adult. The Maliki and Shafi‘i schools do not
allow a guardian to compel a male ward to marry, because an adult male cannot
be married without his consent and a minor male is not in immediate need of
marriage. According to the Maliki, Shafi‘i and Hanbali schools, guardians other than
al-wali al-mujbir cannot marry off a minor orphan girl; they must wait until she
is of marriageable age.

A guardian loses his authority to compel his wards to marry when he loses his
sanity, is absent or disappears for a long time, exercises his power without legal
justification or withdraws his authority. A guardian also loses this power in
the absence of grounds of ijbar. In cases where the marriage contracted by the
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guardian is disadvantageous to the ward, or the intended spouse is not of equal
status or the dower is not proper, the ward or one of the relatives could apply to
a court of law for intervention. Also, if the guardian is abusing his powers or is
unnecessarily and unlawfully withholding his consent, the ward can approach
the court for investigation. If the guardian cannot satisfy the court, his guardian-
ship can be terminated. The court can appoint another guardian or can proceed
on the ward’s behalf.

3. Analysis of the legal reasoning

Legal reasoning in Islamic law has been largely analogical, employing the method
of giyas based on the theory of the four sources for Islamic law: the Qur’an, Sunna,
ijma‘ and giyas. The first three are considered material sources, while the fourth,
qiyas, is a formal method of justifying a conclusion on the basis of a precedent
in the Text (the Qur’an and Sunna) and the Islamic history of jurisprudence (the
consensus of jurists or their doctrines). Legal reasoning, be it a doctrine, an expert
opinion (fatwa) or a judgment (hukm), is a process of continuing legal reconstruction.
AsTunderstand it, ‘reconstruction’ is part of a three-phase juristic reasoning: interpre-
tation, construction and reconstruction.

Interpretation is a language activity that focuses on a text in order to deter-
mine its meaning. Theories of meaning that informed classical methods of
interpretation concentrated on word-meaning relations.” Recent theories of
language have advanced our understanding of meaning. These theories suggest
that there are at least three approaches to the quest for meaning. One, which
I will call the ‘objectivist’ approach, stresses an essential semantic relationship
between words and their meaning. It focuses entirely on the text and its seman-
tic contents because it believes that meaning is transmitted in the text. This
quest for meaning is essentially linguistic. The second approach may be called
‘subjectivist’, as it stresses that the readers create the meaning. In other words,
it is the readers who assign meaning by selecting and prioritising the various
semantic contents. This happens quite often in jurisprudence when develop-
ing legal concepts and definitions. This apparently subjectivist interpretation
is transformed into objectivist meaning within a school or group of jurists
by convention and practice. The third approach may be called ‘teleological’
because it explores the reason behind the usage of the word. It is in some sense
related to the subjectivist approach because it prioritises some of the semantic
contents over others, but it is not completely subjectivist, because it provides
criteria for this priority. In jurisprudence, the teleological approach explores the
meaning by asking why the particular law or rule was enacted.

The phase following interpretation, which may be called ‘construction’, explores
the rule in the text on the basis of this interpretation. Construction moves on from
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the semantic content to the legal content. In other words, it is concerned with appli-
cative meaning in a certain legal framework; it refers to the legal implications that a
text has for a particular case.

‘Reconstruction’ is a phase in which the earlier interpretation and construction
are both revisited under changed circumstances. Interpretation now re-explores
the semantic content of the legal text and construction selects, and specifies the
range of these meanings within a given legal framework. Reconstruction, then, is
a phase of legal reasoning in which a jurist revisits the construction, reviewing its
framework and redefining it from the perspective of the intent of the Lawgiver or
the purpose of law. The latter is known as the maqasid al-shari‘a (objectives of law)
approach, which will be discussed below. As the perception of the intent of the
lawgiver may differ from one jurist to the other, their opinions may also differ. This
diversity, known as ikhtilaf al-fuqah@’, illustrates the divergence in the process of
reconstruction. As a jurist’s individual perception of the purpose of law is informed,
among other things, by the social construction of law in his society, reconstruction
may also vary with social changes. Therefore, the development of figh is a continu-
ous reconstruction. The magqdasid approach argues on the basis of the objectives of
the law as a whole, rather than referring to a specific text. This approach regards the
Shari‘a as being for the benefit of human beings. I will now analyse the doctrine of
wildya in this framework of legal reasoning, namely interpretation, construction and
reconstruction.

a. Interpretation
The term wilaya shares a semantic field with wali and wald’. Let me, therefore, first
present an overview of its various meanings.

The Qur’an uses the word wali, often as an attribute of God, paired with synon-
ymous terms like nasir (helper, for instance, 4:45, 4:89, 4:123, 9:116, 29:22, 33:17,
42:31), shafi‘ (one who intercedes, for instance, 32:4), waq (shield, for instance,
13:37) and murshid (guide, for instance, 18:17). It has also been used with reference
to human beings in the following meanings: defender of rights (17:33), a watcher
over someone’s interests (2:282), ally (5:51, 5:81, 4:144), closely related (9:71) and
master (in a negative sense with reference to Satan, 7:30).

The semantic field of the term wildya thus includes the following meanings:
control and authority, help, relation, succession and alliance. In the Arabic language,
the term wali is used with reference to an orphan (wali al-yatim) and a woman (wali
al-mar’a); in the former case it means managing the ward’s affairs, and in the latter
it means ‘authority to conclude her marriage and to not allow her to proceed to the
marriage contract independently without him’.” Mawla, a derivative from the same
root, is used as a synonym for wali, and also in the meaning of successor, as well as
ally and protector. Ibn Manzur (d. 1312), author of the dictionary Lisan al-‘Arab,
finds six different meanings in the usage: agnate relative, helper, caretaker, client,
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patron (of a freed slave) and freed slave. A freed slave is like a cousin whose protection
is obligatory and whose property is inheritable.”

We find further vital evidence about the institution of wala” in the hadith
literature. The literature reveals that wala’ was also closely associated with the
practice of slavery. Wala’ and wildya were legal rights belonging to the slave
owner. A freed slave was called mawlad and remained under the guardianship
of the owner. Imam ‘Ali’s statement that ‘wald’is a form of slavery’ affirms this
observation.” Several stories narrated by ‘A’isha also suggest that a slave, even
after manumission (freedom), owed his/her wala’ to the chief of the tribe. At
succession, the right of wala’ was inherited along with property.* If a freed slave
died and had no one to succeed him, his previous owner inherited all his property if
they followed the same faith.

When discussing the marriage guardian, the jurists refer to different verses
from the Qurian (2:221, 2:232, 2:234, 2:237, 4123, 4:6, 4:25, 24:32, 60:10, 65:4); none
of these uses the term wali or wildya. They cite the following verse most frequently:
‘And when you have divorced women and they reach their term, do not prevent
them from marrying their husbands, if it is agreed between them in kindness’ (2:232).
Apparently, this verse forbids guardians from preventing their wards marrying the
person of their choice, even their previous husbands. The jurists who consider
marriage guardianship a requirement also cite the same verse. The latter argue that
the prohibition in the verse implies that the guardians do have this right, or they
would not be forbidden from exercising it. Another point of difference is the use of
masculine and feminine forms in the above verses. The Hanafis cite 2:232, 2:234 and
65:4, which use the feminine form, to rule that women have the right to conclude
their own marriage and do not need a marriage guardian.” Others use 2:221, 2:232,
21237, 4:2-3, 4:25, 24:32 and 60:10, which use the masculine form, to deduce the
right of male guardians. I need not analyse the jurists’ discourse on these verses.

In order to establish the validity of the marriage of a minor and the need for
a marriage guardian, the jurists refer to 4:2-3 and 65:4, which require guardians
for orphan and minor girls respectively. Once the requirement is established, the
jurists proceed to prove ijbar, as follows: since a minor has no capacity to contract
a marriage, his or her consent is immaterial. As the minor’s lack of capacity may
give unlimited power to the guardian, the jurists feel the need to propose vari-
ous restrictions on this power. Firstly, Abu Hanifa allows the option of puberty
to a minor girl if a guardian other than her father compelled her into marriage.*
Secondly, most of the jurists allow ijbar of a minor only in extreme cases, arguing that
a minor is not in immediate need of marriage and hence can wait until marriageable
age.” The Hanafis argue that the guardian has a heavy responsibility to find a suitable
mate for his ward. He may find a suitable one when his ward is still a minor, he may
lose him if he waits or he may fear his own death. In such cases, early marriage is in
the interest of the minor.® Early marriage does not, however, mean consummation
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of the marriage. Al-Nawawi (d. 1278) calls such marriage ‘perpetual captivity’ as
the ward does not have the legal capacity to consent to this contract.” Two judges
in the eighth century, Ibn Shubruma (d. 761)*° and Abu Bakr al-Asamm (d. 816/17),
are reported to have disallowed such marriages. Among other arguments, these
judges cited 4:6 to argue that the verse implies a certain marriageable age.™

The verse 2:237 mentions the term ‘marriage tie’, meaning the power to contract
a marriage:

And if you divorce them before having touched them, but after having settled a dower
upon them, then half of what you have settled — unless it be that they forgo their claim
or he in whose hand is the marriage tie forgoes his claim. And to forgo what is due to
you is more in accord with God-consciousness.

The verse does not specify whether the person with the ‘marriage tie’ is the husband
or the guardian. This has been another point of differing interpretations among
the jurists. In reference to this verse, Ibn al-‘Arabi (d. 1347), a Maliki jurist, notes
that the scholars are divided on its meaning. Some say that the verse refers to the
husband; others claim that it alludes to the guardian. Ibn al-‘Arabi argues that after
divorce the husband does not hold the right to affect the marriage contract, and
hence the verse cannot be addressed to him.*> Also, as the verse refers to the remis-
sion of dower, it cannot refer to the husband, because it is he who owes this to the
wife. He cannot remit what is obligatory for him. The Hanafis, who hold that the
marriage tie refers to the husband, explain that remission of dower means that the
husband can pay more than is due. The remission may also mean that if the dower
has already been paid in full, and the wife has to return it, the husband is willing
to forego his claim to half of it.? In fact the term ‘marriage tie’ implies both the
power to contract marriage and the power to dissolve the contract and deal with its
consequent effects, including the authority to remit the dower. Such power belongs
to spouses and not to the guardian.

This range of opinion among the jurists shows how legal interpretation may limit
or extend the semantic field of a word. These diverse interpretations also suggest that
this method of argument by syntax is not conclusive. Jurists can select verses suitable
to their arguments. This also suggests that the verses are selected and interpreted in
view of the doctrine of the school. This is construction rather than interpretation, as
I mentioned above. It is quite significant to note that none of these verses mention
the term ‘marriage guardian’ (wali). The term is, however, expressly mentioned in the
hadith literature. I now turn to exploring jurists’ interpretations of the following six
hadiths, sayings of the Prophet Muhammad, which they commonly cite on the subject.

1. Any woman who is married (or marries herself) without the permission of her
guardian, her marriage is void, void, void. If the marriage is consummated, the
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woman is entitled to dower because the man took her as his lawful wife. If they
are in dispute, the ruler is guardian for those who have no guardian. (Reported
by ‘A’isha.)

2. No marriage (is valid) without a guardian. (Reported by Ibn ‘Abbas.)*

3. A single woman (ayyim) who has been previously married is entitled regarding
herself more than her guardian [that is, she is more entitled to look after her
affairs than her guardian is, meaning that she no longer requires the guardian’s
protection]. The virgin’s consent regarding herself must be sought, her silence
is her consent. (Reported by Ibn ‘Abbas.)*

4. The virgin’s permission regarding herself must be sought, her silence is her
permission.”

5. The orphan must be consulted regarding herself. If she is silent it is her
permission. If she refuses no one is entitled to compel her.?

6. A widow or divorcée (thayyib) is entitled to her rights more than her guardian.®

The first two hadiths are cited more frequently with reference to the requirement
of guardianship. The other jurists who do not subscribe to this doctrine find them
weak on technical grounds, however. One of the transmitters of the first hadith,
Ibn Shihab al-Zuhri (d. 741), denied reporting this hadith to Ibn Jurayj (d. 767), the
next transmitter. Ibn Hazm (d. 1064) dismisses this criticism by saying that Zuhri
might have forgotten he did so. However, this suggestion renders Zuhri’s author-
ity as a transmitter and collector of hadith doubtful. The hadith has been further
contested because Prophet Muhammad’s wife ‘A’isha (d. 678), the narrator of this
hadith, is herself known to have contracted the marriage of her niece Hafsa without
the permission of her brother, who was Hafsa’s father and guardian.®

The chain of transmission in the second hadith is not complete; the critics
maintain that it is, at best, a saying of one of the Companions of the Prophet.* This
hadith is not reported in the most authentic collections. Zayla‘i (d. 762) refers to
Ibn al-Jawzi, the well-known critic of hadith, who observes that, although these
words have been reported by other transmitters, all the reports are technically
defective.* Al-Muwatta’ reports a similar statement but attributes it to Caliph
‘Umar, not to the Prophet.® In addition to the technical objections, the Hanafis
regard it as contradictory to the Prophet’s own practice.** Ibn Hazm observes that
the hadith has been reported with varying words by other transmitters, and claims
that it is authentic enough to repeal any other contradicting hadith.»

As to the third hadith, Ibn Humam (d. 1457)* and Zurqani (d. 1687),” belong-
ing respectively to the Hanafi and Maliki schools, explain that the term ayyim in
this hadith means all unmarried women including virgins, divorcées and widows.
Shafi‘is read the third and sixth hadiths together and argue that the phrase that
a divorcée or widow has more rights than her guardian simply means that the
guardian should consult them. In other words, seeking their permission is only
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commendable, not mandatory. Shafi‘i and Maliki jurists hold that the hadith only
distinguishes between virgins and those previously married to stress two differ-
ent modes of their consent; it does not exempt the divorcée and widow from the
requirement of a guardian.’® Al-Nawawi (d. 1278) further explains the phrase ‘she
has more right than the guardian’ in the above-mentioned hadiths (3 and 6) by
saying that it, in fact, prescribes that both share this right, but the woman’s share is
larger, and hence she cannot be forced into marriage.® The Maliki jurist ‘Tyad (d.
1144) comments that the phrase ‘having more right’ means that while the guardian
has the right to contract marriage, the woman has more rights in other matters.*
One notices, however, that, similar to the cited Qur’anic verses, none of the
hadiths provides a clear Text for or against the requirement of a marriage guardian.
Ibn Rushd (d. 1198) also concludes that the doctrine of guardianship is not derived
from the Qur’an and Sunna. He implies that it has its origins in social practice.

Jurists differ because there is no verse of the Qur’an or the Sunna of the Prophet that
clearly stipulates guardianship as a condition for the marriage contract, let alone any
explicit text on the point. Rather, the verses and the Sunna cited by the propo-
nents of guardianship and their opponents are equally ambiguous and probable.
The authenticity of the cited hadiths is also debatable.*

Ibn Rushd, even though a Maliki jurist, is not satisfied with the rational justi-
fications given by both sides. He observes that the frequency of cases referred
to the Prophet in this respect would have required the Prophet to spell out
explicitly and in detail the qualifications and categories of the guardians, if he
considered it such an essential condition that their absence could invalidate a
marriage.** He therefore concludes that guardianship means general supervision; it is
not an essential requirement for a marriage contract.*

The above analysis, though brief, reveals that references to the Text and its
legal interpretation are, in fact, informed by social considerations of the period in
which the jurists lived. The interpretations constructed the legal norms of marriage
guardianship with the prevailing social policies of the time in mind. This process of
legal reasoning may be considered to be social construction of the doctrine. In the
following section I shall refer to some prominent jurists to show how they explain
the social need for the institution of the marriage guardian.

b. Construction

The above analysis notes that none of the verses and hadiths cited by the jurists is
explicit about the coercive authority of the guardian; the Qur’anic verses do not even
mention the term wali. Jurists have, nevertheless, developed diverse and complex
sets of views on marriage guardianship. The question is: how did the jurists construct
this doctrine? A cursory summary shows wide differences on the issues of the
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nature and need for a marriage guardian.* Looking at the gender distinction and
their different criteria for the ward’s incapacity on the basis of minority and virgin-
ity, one does not need to go far to find that the doctrine was developed within
the framework of local social practices and tribal social structure. In this section, I
refer to Imam Malik, Imam al-Shafi‘i, al-Sarakhsi, al-Ghazali and a recent Pakistani
court judgment to illustrate the social construction of wildya.

Imam Malik (d. 795), the founder of the Maliki school, justifies the doctrine as
a social practice in Medina and points to the incapacity of females as a ground for
the guardian’s authority.

It was the practice in Medina that virgins were not consulted about their marriage.
If a father marries his virgin daughter to someone, the contract becomes binding
on her. A virgin had no right in her property until she had her own home and her
financial experience (hal) became known.*

Imam al-Shafi‘i refers to wala’ justifying the authority of guardianship.

There is evidence in the Sunna of the Prophet that the guardian has common inter-
est (sharika) in her vulva (bud"). The marriage cannot be complete without him as
long as he withholds his permission. Partnership in her vulva does not mean owner-
ship. It only means additional care to guard the situation lest the woman contacts a
person who is not equal to her. That is the meaning relied upon by those who hold
equals (akfd’) necessary [for the marriage contract].*

He elaborates further that ‘since the guardian has a joint interest in the commodity
about which the woman is concluding the contract she cannot conclude marriage
without the consent of the guardian’.# Refuting the argument that the Quran
forbids guardians preventing their female wards from marrying the person of their
choice (2:232), Imam al-Shafi‘i again argues as follows:

The verse fala ta'dulihunna an yankihna azwajahunna (Do not prevent them from
marrying their husbands) is the best evidence in the Qur’an indicating the fact
that the guardian has a common right with the woman in her self and that it is the
guardian’s duty not to refuse permission when she agrees to marry according to the
known practice (ma‘rif). The verse refers to the guardian because only the guardian
has the right to refuse. The husband does not have that right after he has divorced
her and she has completed the waiting period.*

The foregoing brief analysis suggests that the classical jurists, in general, were
constructing guardianship in the tribal structural framework. It explains why
Maliki and Shafii jurists interpreted marriage guardianship in terms of absolute
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authority. The Hanafi construction differed because it was based on kafd’a (equal-
ity of status) rather than wal@’, a tribal framework. Nevertheless, Al-Sarakhsi (d.
1106) explains the concept of a marriage guardian as follows.

That is because marriage is a contract for the whole life and is founded on aims and
objectives like companionship, familiarity, living together, and building relationships.
That can be accomplished only between equals (akfd’). The principle of ownership
of a woman is a kind of slavery (riqq). Marriage is slavery. One must, therefore, be
careful where one places one’s noble ward because humiliating oneself is forbidden.
No believer is allowed to humiliate oneself.*’

(...) The guardians have the right to challenge [the contract of marriage concluded
without their permission] to prevent dishonour (‘Gr) to them so that such persons as
are not equal to them may not become relatives through marriage.®

Al-Sarakhsi mentions five criteria for judging equality (kafa’a): lineage (nasab), free-
dom, wealth, vocation and noble birth (hasab).s* These are all social considerations.

In later periods, when the social structures in some areas of the Muslim world
had changed, we find new reconstructions, which move away from tribal social
concepts. I will illustrate this with some examples from the fourteenth century in
the next section. It is, however, pertinent to stress that even in modern settings,
the social structure may return to authoritative and patriarchal constructions to
protect the institution of the family. Let me illustrate this point with reference to
the recent case of Abdul Waheed v Asma Jehangir in Pakistan,” which shows the
tension between legal and social norms.

In Pakistan, classical Hanafi figh governs marriage guardian laws. An adult
Hanafi Muslim woman can contract her own marriage without the wal’s consent.
The essential requirement for the validity of the contract is the woman’s consent
and not the walr’s. However, the influence of custom has been very strong.

Saima Waheed, a fourth-year student in the Government Lahore College for
Women, contracted marriage with M. Arshad in 1996 without the knowledge of
her father, Hafiz Abdul Waheed. A month after the alleged marriage, she left the
family home and went to live in ‘Dastak’ (a women’s refuge), managed by the
first respondent, Asma Jehangir. The petitioner, Saima’s father, commenced
proceedings in the High Court, claiming that, in accordance with the Holy
Qur’an and hadith, the marriage (nikah) was not valid because he had not given
his consent as her guardian (wali). The petitioner submitted that a previous
Federal Shariat Court ruling - that adult Muslim women be allowed to marry
without the consent of their wali — was not binding, as it had been delivered in
the exercise of the court’s appellate jurisdiction. He also contended that children
are under an obligation to obey their parents and that marriage in Islam is not a
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civil contract. The respondents argued that marriage between men and women can
be performed validly without the intervention of a wali and that restraints on the
movements of women against their will violated their fundamental rights under
the Constitution. The petition was considered by the High Court with reference to
the following three questions: (1) The parent’s right to obedience by the children.
(2) The nature of the marriage contract: civil or sacred. (3) The guardian’s permission
as a necessary requirement for the validity of the marriage contract.

The advocates for the petitioner argued on the grounds of morality (‘The
runaway marriages offend all norms of a Muslim society’)” and parental rights to
obedience (‘virgin girls stepping out of parent’s house without their consent’).>*
Advocates for the respondent argued on the basis of Hanafi law, according to
which ‘an adult girl is at liberty to marry’.

The judgment constructed the dispute as a family issue, as can be seen in the
following extracts:

The family is the basic sphere of human activity. The child normally is said to learn
good manners, discipline and follow religion which he finds his parents and other
members of the family practicing. Therefore, all religions have laid special emphasis
on the preservation, strengthening and protection of family.* (...)

The Nikah is uniting/linking not only two individuals but also two families. The
rights and obligations in Islam are not according to the sex but according to its
contribution to the family.” (...)

The parents are responsible for marriage of the children generally and girls particu-
larlys8 (...)

The view that marriage was simply a contract of sale purchase was rejected without
keeping in mind that the womenfolk have been driven to the status of slaves by this
theory of sale purchase. This was not only inhuman but most disgraceful and was
completely in derogation to teachings of Islam.*

The judgment explains that the consent of the wali is one of the conditions of a
valid nikah according to the Qur’an (2:221-2, 24:32), hadith (Bukhari, Abu Da’ud,
Tirmidhi and Ibn Majja) and tafsir (Ibn Kathir, Qurtubi).

It is a matter of common knowledge that this mode [requiring the walf’s con-
sent] is in vogue in the Muslim Society including this Sub-Continent till today.
What more clear, strong and direct evidence is required to uphold the rule that
la nikaha illa bi-wali. This is the only mode of marriage prevalent in our society
and to disturb this arrangement would if not wreck then completely shake the
structure of the society rather than strengthening it.%
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In Pakistan, even in cases where a women is not legally required to have a marriage
guardian, since she cannot appear in public during the marriage ceremony she
requires a male relative, representing her, to convey her consent to the registrar
of marriage. The need for a wakil (representative) in the marriage ceremony is
explained as follows:

The purpose seems to be that as the female is not to appear in the assembly herself,
therefore, a male must represent her.”

The judgment elaborates the parents’ right of obedience on the basis of the Qur’an
(4:1, 6:151, 17:23—4, 31:14-15) and hadiths, concluding that ‘children are bound to
obey their parents’.®* The judgment holds that ‘the obedience [to] the parents could
be enforced by the Courts’.® The court ruled that ‘It is, therefore, held that Mst.
Saima Waheed and Arshad were not validly married.”* The other judge in this case
also endorsed this line of argument, although he allowed the marriage.

The parents sacrificed their rights and pleasures so that their children flourished.
Should the children then insist on exercising their rights and pursuing their plea-
sure in a manner, which sinks the parents in shame, is a question not difficult to
answer.%

On appeal, the Supreme Court ruled that adult Muslim girls were free to marry
of their own free will, adding that they did not need to seek the consent of their
wali (guardian) or other relatives. The apex court declared the marriage of Arshad
Ahmad and Saima Waheed valid. The question put before the court was whether
or not an adult Hanafi Muslim woman may contract her own marriage without the
consent of her wali. In this particular case, the woman was an adult Hanafi Muslim
of 22 years of age, who contracted a marriage with a college lecturer.

Modernity has influenced the institution of the Muslim family in diverse ways.
Trends towards the independence of young people and gender equality have intro-
duced a tension, which is often termed a clash between Western and Islamic values.
The conservatives feel threatened by these developments, which they see as lead-
ing to promiscuity and immorality. The revival of a strong sense of family values
has reintroduced the institution of the marriage guardian, even in a society like
Pakistan that had followed the Hanafi school, according to which a guardian could
not compel an adult girl into marriage. This renewed emphasis on the authority of
parents as guardians is responsible for an increasing number of forced and unhappy
marriages. The Saima Waheed case, in which judges of the High Court reintroduced
the doctrine of wilayat al-ijbar in a Hanafi society, is a good example of ‘the regard
for changing social norms’, although their decision was ultimately reversed by the
Supreme Court. It is significant that, unlike classical jurists, who interpreted and
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reinterpreted the injunctions of the Qur’an and hadith relating to the wali, these
judges focused on the injunctions about parents and obedience towards them.

Analysing the above constructions, one finds two sets of reasoning. One set,
namely wald’, in al-Shafi’i’s construction mentioned above, relates to the concept
of ownership based on biological relationship, especially between parents and chil-
dren. From this perspective, the ward has no rights and the guardian has absolute
authority. The other set of reasons relates to the concept of the protection of the
weak. Minors and females do not have the capacity to contract a marriage, and
therefore need the protection of a guardian. Both sets of reasons respond to the
issue of inequality, and guardianship provides protection to ensure their wards
have equality in their dealing with others. Patriarchy employed all these justifica-
tions, but in the process focused excessively on the weakness and inequality of the
female. The jurists viewed these social conditions as natural norms that do not
change. In the Pakistani case, it is the family that is under threat and needs protec-
tion. The court used the doctrine of guardianship to enhance the parental control
of youth.

c. Reconstruction
The above summary also points to another, very important, continuing phenomenon
in the development of Islamic jurisprudence: the diversity of opinions in the classical
doctrine (ikhtilaf al-fugahd’). It is the most cherished principle of Islamic jurispru-
dence, as every traditional text abides by it, faithfully reporting different views about
each legal doctrine. The principle of diversity facilitated the accommodation of local
social norms in Islamic laws in different Muslim societies. It also allowed later jurists
to revisit and reconstruct the classical doctrine of wildya. As I am not able here to go
into this in depth, I will mention only two jurists in the fourteenth century, who
illustrate the shifting framework of reasoning.

Ibn Qayyim (d. 1350), a Hanbali jurist, views the absolute authority of a guardian
as akin to slavery and rejects it as a requirement for adults. He finds it contrary to the
objectives of law and the interests of the community.

An adult virgin cannot be married by force. She can be wedded only with her con-
sent. This is the view of the majority of the ancient scholars followed by Abu Da’ud
and Ahmad ibn Hanbal. This is what Allah has willed to be the law. We do not
accept anything else ... It is in consonance with the judgment of the Messenger of
God, with his injunctions and prohibitions, with the fundamentals of his laws and
the interests of the community. Her father cannot dispose of a virgin girl, who is
adult, sane and mature, in the least part of her property except by her consent. She
cannot be forced to alienate a right without her permission. How can it be lawful
that her father can enslave her or alienate herself from her without her consent to
anyone he wishes. She may be the worst compelled person and he may be the most
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abhorred thing in the world to her. Regardless, her father marries her with him,
forcing her without seeking her permission and reducing her to his captive.®

Another important jurist of the fourteenth century, Abu Ishaq al-Shatibi (d.
1388), developed the doctrine of magqdsid al-shari‘a, and shifted the framework
of legal reasoning from deductive to inductive and from giyds to magqasid. He
identified maslaha as the main objective of Shari‘a. Let me briefly introduce this
doctrine.

Abu Hamid al-Ghazali (d. 1111) was probably the first to analyse the contents
and levels of maslaha in his work al-Mustasfa.” He defined the following five as
areas of public interest that Shari‘a aims to protect: faith (din), life (nafs), intellect
(‘aql), family and children (nasl) and property (mal). He also suggested three
mutually reinforcing levels of protection of the above-mentioned five contents.
The first level identifies these five as core basic needs (darirat) that Shari‘a aims
to protect by prescribing laws and by fixing punishments for those who violate
these laws. The second level builds a system of (legal) requirements (hdjiyyat), for
example, the marriage contract, to institutionalise this protection. The third level
incorporates (social) preferences (tahsiniyyat) to make the laws of protection
acceptable in society. It was within this framework that al-Ghazali placed marriage
guardianship among the hdjiyyat - the second level - not among dararat.® It is
significant to note that al-Ghazali regarded maslaha as an ‘imagined’ principle, not
properly rooted in the revealed texts. He called maslaha mursala a public interest
that was not explicitly prescribed in the scriptures; it is valid only if it is regulated
by the texts of the Qur‘an and Sunna. Following Imam al-Shafi‘i (d. 820), who
rejected the Hanafi principle of istihsan, al-Ghazali disallowed the Maliki principle
of istislah. According to Imam al-Shafi‘i, istihsan, reasoning on the basis of the
common good, was arbitrary and hedonistic. To al-Ghazali, istislah was similar to
istihsan; both were imagined principles (usil mawhiima).

Al-Shatibi refined al-Ghazali’s views and systematised their structure in
his work, al-Muwafaqat.® Contrary to al-Ghazali, who considered it an ‘imag-
ined’ principle, al-Shatibi identified maslaha as the main objective of law and
intent of the Lawgiver. Textual approaches use the deductive method of giyas
to determine the cause or the grounds for legal reasoning, which they restrict
to the specific texts of the Qur’an and hadith. Al-Shatibi, on the other hand,
defined the magqasid approach as more definitive because it employs the induc-
tive method. Using this method, he came to conclude that maslaha was the
overall objective of Shari‘a. He developed maqasid al-shari‘a as a systematic
theory of five aspects of the intent of the Lawgiver and three levels of the objec-
tives of law. He defined the protection of faith, life, intellect, family and prop-
erty as five basic needs, which are universally recognised natural necessities. The
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law protects them both prescriptively, by prescribing rules, and proscriptively, by
forbidding their violation.
Al-Shatibi also explained the three levels as protective zones.

Basic needs
(dardrat)
nafs, nasl, mal

(Legal) requirements
(hajiyyat)
marriage,
marriage contract,
divorce,
maintenance

(Social) preferences
(tahsiniyyat)
mahr al-mithl (standard dower),
wildya (guardianship),
giwama (dominance),
ma ‘raf (customary),
ihsan (propriety),
‘adl (withholding consent)

The three protect each other. The innermost circle, daririyyat, consists of the five
basic needs of a human society. The next, middle, circle, hajiyyat, consists of values
which are requirements of the innermost circle. The outermost circle, tahsiniyyat,
which protects the other two, consists of values that refine the needs at the first
and second level. In each circle values are defined further as requisite, substantive,
subsidiary and complementary.

Al-Shatibi places family, as a basic need, in the innermost circle. The
second circle protects this institution by constructing laws, for example, about
marriage, divorce and inheritance. It also protects the family by developing
further laws to punish the violation of these laws. Al-Shatibi thus places the
laws of marriage in the second circle at the level of ‘requirements’, as a legal
institution to protect the fundamental, natural institution of the family. Child
marriage is, therefore, placed in the third level, because it is considered a
social practice, neither a basic need nor a legal requirement. Child marriage
is usually justified on the basis of considerations such as social compatibility
(kuf’lkafa’a), as it is argued that a child, especially a girl, should be married as
soon as a compatible mate is available. S/he may not get a suitable mate if the
parents miss that opportunity. Similarly, the practice of standard dower (mahr
al-mithl) is a social consideration. Legally, it is only complementary, and not an
essential legal requirement for the marriage of a minor girl. Al-Shatibi places all
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these social norms in the third circle, protecting the second circle that contains
legal norms.”

4. Gender equality

The above-mentioned concepts of wald’, in the case of al-Shafi‘i, and kafd’a, in
the case of al-Sarakhsi, as the legal grounds for marriage guardianship are not appli-
cable to the social systems of today. Wald’ applied to tribal patriarchal systems that
are not the basis of the modern concept of the family. Kafa’a is also fast losing its
rationale. The concept of equality before the law is undermining the idea of status-
based rights. For instance, several court cases in Pakistan interpreted khul‘ in terms
of gender equality, referring to verse 2:228.7 In 2008, the Council of Islamic Ideol-
ogy recommended a right of divorce for wives similar to that of husbands.”> Recent
reforms in Muslim countries illustrate the challenges that the doctrine of marriage
guardianship faces in the modern legal environment.” Most countries have banned
child marriages. Some countries have restricted the marriage of minors by fixing
the minimum marriageable age. It ranges from 17 to 20 years for males and from
12 to 18 for females. In exceptional cases it can be relaxed, however, and in many
countries the violation of this rule does not invalidate a marriage. The role of the
marriage guardian has been restricted generally to one of protecting the interest of
the ward. The consent of the guardian is essential only in cases where the parties
have restricted capacity. The practice has, however, varied from time to time and
country to country.

Recent studies of the doctrine vigorously challenge its deep roots in social
norms, especially in patriarchy and the resulting concept of limited capacity of
women.”* Hammudah ‘Abd al-‘Ati explains the absolute authority of a marriage
guardian from the perspective of women’s incapacity and vulnerability in a male-
dominated society.”

Simply stated, marriage guardianship is the legal authority invested in a person who
is fully qualified and competent to safeguard the interests and rights of another who
is incapable of doing so independently. It is the authority of a father or nearest male
relative over minors|, the] insane, or inexperienced persons who need protection

and guardianship.”®

A recent study argues that figh consists of individual exercises of ijtihad that fill the
gaps in state laws, but also offers itself as an alternative law. Figh earned supremacy
through the doctrines of taqlid and madhahib (following the teachings of estab-
lished schools), but its application remained limited to certain areas of law.” These
diverse approaches point towards an inner dynamism in Muslim thinking that
provides new possibilities for revisiting traditional frameworks of gender roles.
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During the debates generated by the social and legal changes, some new approaches
to Islamic legal interpretation, especially with reference to gender equality, have also
emerged. For illustration, I will mention a few of these, which offer an alternative to
the traditional approach. Muslim jurists focus on the Text and its divine nature. They
hold the Text to be revealed, and therefore eternal and immutable. Consequently,
no ijtihad is allowed in the presence of a clear Text (nass).” The new approaches,
on the other hand, maintain that figh texts are the individual opinions of the
Muslim jurists; they cannot be regarded as revealed texts, and therefore immu-
table. Similarly, the majority of Muslim jurists regard the hadith (sayings of the
Prophet Muhammad) as Text in addition to the Qur’an. Most new approaches
regard only the Qur’an as the revealed Text; they consider hadith texts contro-
versial. The traditional approach tends to view figh texts as definitive, and closed
to further interpretation. In contrast, the new approaches have developed several
hermeneutical approaches to emphasise the dynamism of the Qur’an as a Text.
Nasr Hamid Abu-Zayd (d. 2010) defined the Qur’an as a discourse (khitab), rather
than a Text. He explained that the Qur’anic discourse was made in a patriarchal
framework because the society was patriarchal; patriarchy, according to Abu-Zayd,
is not the essence of that discourse.”” Another Egyptian scholar, Hasan Hanafi
(1935-), takes a phenomenological approach and distinguishes the Text (nass) as
ideal from the realities (waqi) as context. A literalist approach idealises the Text
and ignores the realities.®* A Syrian scholar, Muhammad Shahrur (1938-), suggests
a structural semantic approach to the meaning and interpretation of the Qur’an.
He reads the Qur’anic verses as sets and subsets. For instance, the Qur’an consists
of two sets: al-Qur’an and al-Kitab (the Book), and its injunctions fall into two
subsets: (1) hudud are definitive rules that define the upper and lower limits and (2)
ta‘limat are ethical instructions that are open. All the Qur’anic verses are divided
into a system of similar sets and subsets. This semantic structural approach enables
Shahrur to present an ungendered interpretation of guardianship. He argues that
guardianship is a universal rule, not specific to Islam. He elaborates that the Qur’an
gives two conditions for giwdma, namely physical and financial strength. The
traditional jurists have presented these conditions as justifications for patriarchal
domination, but to Shahrur these reasons are not gender specific; they apply to
both men and women. Arguing that gawamiyya is gender neutral, he concludes
that if the husband is not in good health or the wife is financially stronger she quali-
fies for giwama. Whoever is stronger of the two on these two grounds is respon-
sible for guardianship.*

A Tunisian scholar, Mohamed Talbi (1921-) suggests a mathematical concept
(sahm muwajjah, the ‘ray method’) to extend Qur’anic reforms to contemporary
issues.® In mathematics a ‘ray’ is a straight line that has a starting point but no end
point. He gives examples of slavery and inheritance; the Qur’anic reforms, according
to the ray method, should lead to equality. An Iranian scholar, Abdolkarim Soroush
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(1945-), speaks about the epistemological crisis in Muslim thought and offers a
new paradigm in epistemology to reinterpret the meaning of the revealed Text.®

Let me also mention here the historical approach to the study of the revealed
Text. Those who adopt this approach insist on historicising the Qur’an and its
rulings; the historical context of a verse clarifies its fuller meaning. The Pakistani
Islamic scholar Fazlur Rahman (d. 1988) exemplifies this approach, as he explained
that Islamic legal reasoning moves back and forth between past and present to
develop analogies. Other historical approaches also look into the development of
Islamic law and distinguish between Shari‘a (the revealed law in the Qur’an and its
explanations in the Sunna) and figh (the schools of law) and the ganiin (state legis-
lation and administrative laws). Joseph Schacht points to a gap between theory and
practice in Islamic law.* He regards Shari‘a and figh as theory, and state legislation,
such as commercial law and administrative law, as practice.

During this period, al-Shatibi’s doctrine of magqdsid has also become increasingly

popular. Approaches based on this doctrine stress the spirit or the philosophy of the
revealed law, rather than the words in the Text. They have reintroduced the juris-
prudential principles of istigra’ (inductive search for meaning), sukut (silence) or
ibaha (assumption of permissibility) where there is no clear word to explain the
text.
Al-Shatibi’s description of three zones of maslaha has become more relevant than
ever before in the modern context because it is possible to understand the zones
as three concentric circles, which refer to three levels of normativity: natural law,
legal norms and social norms. His systematic treatment is extremely relevant to
the question of normativity. That is why the magqasid approach has become more
popular in recent years: it is not only more open than the textual approach, but,
more significantly, it distinguishes different levels of norms, especially legal and
social norms.

5. Conclusion

In recent years, social changes in Muslim societies have called for a new approach to
the doctrine of guardianship, especially with reference to gender equality. Magdsid
al-shari‘a is one such possible approach. Contrary to the analogical deductive
method of legal reasoning (giyas), it employs an inductive method of interpreta-
tion. Rather than arguing from one Qur’anic verse or a single hadith, it looks at the
intent of the lawgiver in the whole legal system. It studies history and social norms,
and develops a systematic understanding of legal concepts and doctrine.

Abu Ishaq al-Shatibi’s discussion of maqasid and maslaha as the common
good provides valuable insight into Islamic reasoning. His systematisation of
the three levels of maslaha as a method of legal reasoning is also helpful in
applying the magqasid approach to the modern context. The three levels, or
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concentric circles, indicate not only the grades of importance of the norms
they contain, but the different fields to which those norms belong. The inner-
most circle comprises norms that are basic and natural. The second circle
denotes legal norms, and customs treated as laws. The third refers to social and
cultural norms. The second and third type of norms may differ from one society
to another and from one time to another. The third circle, in particular, is quite
specific to a given society.

Seen in al-Shatibi’s system of concentric circles, the doctrine of marriage
guardianship defines its role and position in accordance with the social values of
the time. Guardianship is not an essential requirement, as its absence does not
damage the essential objectives of the law, but it imbues those laws with a cultural
and aesthetic value. Thus, it facilitates the grounding of laws in society’s values and
cultural tradition. This position simultaneously explains that social and cultural
change in a society may influence social values such as guardianship, which may
require reconstruction of these values in order to better serve the purpose of the
law. As we have seen above, the guardian was required to protect the interest of
the ward. In other words, guardianship was a measure adopted to provide gender
equality, in the sense that the guardian created a balance to protect the vulnerable
gender. This concept of justice, as keeping order and balance in society, created a
hierarchy. That was in accordance with the pre-modern notion of justice, which
aimed at a social balance created by social hierarchy. Modern concepts of equality
before the law, and justice based on individual rights, rather than on hierarchy,
require a redefinition of the role of parents, who would not need the authority of
wilayat al-ijbar to keep that social balance today.

Al-Shatibi places the traditional norm of marriage guardianship, as well as the
issue of denying leadership positions to women (in al-Shatibi’s words, ‘not allow-
ing a woman to take the position of leadership and to conclude her marriage’),
in the third circle of tahsiniyyat. ‘On the whole’, according to him, ‘these values
(tahsiniyyat) pertain to the noblest values in addition to darariyyat and hajiyyat.”®
In other words, social norms and practices represent the additional cultural values
that are required to protect the essential objectives of a society. They are additional
because their absence does not violate the legal norms, but they are cultural
requirements. That also means that these values may change with time, and the
new cultural values may replace the old ones as tahsiniyyat.*
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THE STATUS OF WOMEN BETWEEN
THE QUR’AN AND FIQH
Nasr Abu-Zayd

Editors’ note: Nasr Abu-Zayd passed away half a year after opening our January
2010 workshop in Cairo with the thoughts that follow. We are honoured to be able
to include in this book one of the last contributions of his distinguished career. This
chapter is based on the draft he presented, as well as on his substantial contributions
to the workshop discussions, a few short extracts of which are given at the end. The
reader will appreciate that this is not the polished scholarly argument that Dr Abu-
Zayd would have made had he been granted the time to revise it as planned, nor does
it not cover the full set of issues he intended to address. It sets out in some detail how
the Qur’an should be read with attention to its different discourses and domains of
meaning, and how its linguistic form opens a space for divergent opinions, rather
than certainties. It goes on to sketch how a new, contextual ijtihad could be applied
to gender issues in law such as inheritance and male guardianship.

1. Introduction

In a brilliant remark, the Egyptian reformist Muhammad ‘Abduh (1845-1905)
compares the jurists’ definition of marriage with the Qur’an’s view of the marriage
relationship. Marriage, according to figh, is a contract that renders the female vagina
the property of a male. The Qur’an’s view, however, is that marriage is one of the
divine signs (ayat): ‘Among His Signs is this, that He created for you mates from
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among yourselves, that you may dwell in tranquility with them, and He has put
love and mercy between you; verily in that are Signs for those who reflect’ (30:21).!
‘Abduh emphasises the responsibility of figh for downgrading women’s status
from the high level it has in the Qur’an.

‘Abduh’s choice of this specific verse of the Qur’an to make his point is indica-
tive of the objectives of the reformist project in the nineteenth and the twentieth
century. It was to open the meaning of the Qur’an, and, consequently, the meaning
of Islam, to accommodate the positive values of modernity, rationalism, freedom
and equality. In this attempt, the reformist thinkers had to emphasise the historical
gap between the modern world and the traditional world of classical Islam. Figh, in
their view, belongs to the traditional worldview that is in need of rethinking. Figh is
no more than the earlier Muslim generations’ attempt to unfold the meaning of the
divine source in order to sustain and accommodate their worldview. In our modern
context, the reformists preached, we have not only the right but the obligation to
do the same - that is, to unfold the meaning of the Qur’an to accommodate the
values of our modern time.

The verse quoted by ‘Abduh to emphasise the high status of women in the
Qur’an belongs to the high ethical and spiritual domain of meaning. This differs
from the legalistic domain of meaning, to which belong the passages that the
fuqaha’ highlighted. In the following, I will first present the Qur’an’s different
domains of meaning. Then, I will elaborate on the reformists’ attempt to histori-
cise figh by extending it to usil al-figh, the legal theory that was constructed to
systemise figh. The final section will be devoted to issues of gender equality.*

2. The worlds of the Qur’an: domains of meaning

To return to ‘Abduh’s attempt to draw a distinction between the Qur’an and figh,
it should be pointed out that the worlds of the Qur’an, or its multi-dimensional
worldview, were separated, in fact fragmented, in the classical disciplines. Theology
took over the world of Godhead; philosophy took over the world of metaphysics,
that is, the cosmos, the grades of existence, nature and so on; Sufism took over the
ethical-spiritual world; and legal theory took over the legislative world. Thus
fragmented, the Qur’an’s worldview is in need of defragmentation. To recon-
nect the worlds of the Qur’an, we need to approach the Qur’an differently. The
Qur’an was communicated as series of oral discourses during the last 20 years
of the Prophet’s life (612-632);* each discourse has its occasion, audience, struc-
ture, type, mode and message. These discourses were later collected, arranged
and written down in the mushaf. The difference between the mushaf arrange-
ment and the chronological order of these discourses is a well-known fact. The
mushaf gave the Qur’an the form of a book, which in its turn redefined the
Qur’an as a Text.
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As a revealed divine Text, the Qur’an maintains that it has no contradictions
(4:82). Yet the phenomenon of contradiction does exist. The theologians realised
this, and took pains to solve it with the duality of clarity/ambiguity. So did the
jurists, who tried to solve it by the doctrine of abrogation. In modern Qur’anic
studies in the Muslim world, the solution proposed is to distinguish between two
dimensions in the Qur’anic worldview: the ‘universal’ and the ‘historical’. In all
these efforts, the phenomenon is realised, acknowledged, but not fully solved.*

My assessment is that the concept of ‘text’, with its underlying assumption
of authorship, is the cause of this paradoxical entrapment between historicity
and divinity, or between the chronological order and the mushaf order. Realising
the fact that the Qur’an was originally a series of discourses, each of which has a
certain historical context and a certain degree of independence, I have suggested
a redefinition of the Qur’an as discourse(s). These discourses reflect polyphony
rather than monophony, and reflect not only different situations, but differ-
ent addressees. A humanistic hermeneutics, I suggest, is to consider in every
discourse unit: (1) who the speaker is and who the addressees are; (2) the mode
of discourse under investigation, whether argumentative, persuasive, polemical,
proscriptive, prescriptive, descriptive, inclusive or exclusive and so on. Thus I
do not deal with the sira or with the dya as independent units; the unit is the
discourse identified by these suggested criteria.

From such a perspective, the achieved chronological arrangement of the
Qur’anic chapters presents only an introductory step towards a chronological
arrangement of discourses, a project that needs to be accomplished in the future.
This approach, however, does not entirely depend on the chronological order,
nor does it disregard the mushaf order. Both the synchronic and the diachronic
dimensions are taken into consideration, as the different domains of meaning
exist everywhere in the Qur’an. For now, I propose dividing the worlds of the
Qur’an - its multi-dimensional worldview - into five interdependent domains,
each of which reflects one level that has been taken away and disconnected
from the other levels in one of the Islamic disciplines, namely figh, theology,
philosophy and mysticism.

1. Cosmology. Here the Qur’anic worldview of the cosmos, the universe, nature,
creation and recreation, the creator, death and resurrection are presented.

2. The divine-human relationship. Here closeness and distinction are both
emphasised. Despite this emphasised closeness, mediation between the divine and
the human is presented in poetic language, describing the angels filling the space
between heaven and earth bringing down God’s amr or command. The fact that
God always sends guidance to humans via the mediation of angels is a token of His
care for them. Humans in return are expected to be grateful. The Qur’anic narra-
tives, qasas, which are scattered throughout almost every chapter, represent the
textual space for this manifestation. In the covenant narrative, all human beings
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acknowledge their obligation to obey God: “When your lord took from the chil-
dren of Adam, from their loins (zuhirihim) their seed and called them to testify
of themselves: “Am I not your lord?” They said, “Indeed yes! We testify”; lest you
should say on the day of resurrection, “we were unaware of this!” (7:172).> Due to
this primordial commitment to obedience, humans are morally responsible from
birth.

3. The ethical and moral dimension. Here the Qur’an maintains a certain tension
between the possibility of human perfection and the reality of human moral defi-
ciency. The complex image of God as merciful and mighty could be understood as
a parallel or reflection of human nature, but it could also be said that the Qur’an
mentions God’s mercy to remind humans of the possibility of repenting of evil. Thus,
human nature and divine nature are not in tension; rather, they are interwoven.

4. The societal level. Here the Qur’an deals with specific practical issues such
as marriage, divorce and inheritance and so on. This is the domain of meaning
contained in the Qur’anic passages with legal rulings. This domain is the domain
of ijtihad, independent rational reflection, which should not be limited to the
classical concept of giyas, analogy. We know that these legal stipulations origi-
nally addressed the seventh-century milieu and the nascent Muslim community,
which needed certain regulations after moving from Mecca where Muslims were
a minority group. We should always have this context in its totality in mind. Such
contextualisation is far beyond the classical legal theory, which built a hierarchical
structure of the legal sources, usul al-figh, with very limited space for ijtihad. Even
the theory of objectives (magqdsid) of the law discussed below is a theory of preser-
vation or protection (hifz), not a theory of development.

On this level we find legal rulings interwoven with ethics, as with divorce:
‘Divorce twice, then take back with ma‘rif or release with ihsan’ (2:229). Divorce
as a dramatic event of separation between husband and wife should be conducted
with ethical common sense (ma‘rif, an important ingredient in Qur’anic ethics),
and with benevolence (ihsan). The ethical aspect is also connected to worship
(‘ibadat). Prayers are intended to prevent the believer from committing indecent
or reprehensible acts (fahisha/munkar; 29:45). The blood and flesh of the animal
sacrificed on hajj (i.e. the ritual in itself) is not as important as its inner intended
significance, taqwa (22:37).

5. Punishment (hudud). This level exists in the Qur’an, but it does not belong to
the worldview of the Qur’an. It does not even belong to the category of ‘legal rules’.
Cutting off the hands of the thief, or flogging the adulterer and those who falsely
accuse others of adultery (qadhf), are not genuine Qur’anic rulings, let alone
stoning (rajm), which is not a rule in the mushaf but is claimed to have been
abrogated in its textual form only (nusikha lafzan la hukman). These forms of
punishment existed before the Qur’an, and the Qur’an borrowed them in order
to protect society against crimes.
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These levels — and there may be more — are all intrinsically interwoven in the
Qur’an, and the Qur’anic worldview could not be reconstructed without them.

3. The legal theory and the magqasid

a. The legal theory: ustl al-figh

Figh literally and originally denotes ‘knowledge’ and ‘understanding’. It later
became a term that only applied to knowledge of law. The early Muslim jurists, or
fuqahd’, by applying the method of deduction, were able to build a legal system,
Shari‘a, out of the limited legal issues addressed in the Qur’an. While the extent of
the legal matter in the Qur’an is debated, the fact remains that it is limited.® The
fuqaha’ tried their best to deduce the implicit out of the explicit in the Qur’an by
developing certain concepts, such as maslaha (pl. masalih),” the community public
interest, and istihsan and istislah, preference.® They gradually built what is known
as the legal theory of Islam, usul al-figh, in which they supplemented the Qur’an
with other legal sources, that is, the Prophetic tradition (Sunna); the consensus
(ijma") of the first Muslim generation (the sahdba) and the scholars of the following
generations; as well as ijtihad, independent rational effort to deal with legal issues
not dealt with in the above three sources. The first construction of the Islamic legal
theory, usul al-figh, was accomplished by Muhammad b. Idris al-Shafi‘i (767-820).
He is believed to be the first jurist who systematically established analogy (giyas)
as the only methodological means by which ijtihad is to be performed. Thus, he
limited the scope of ijtihad by excluding istihsan, istislah and ra’y (opinion).®

So, the sources of the legal theory are of two types; the Qur’an and the Sunna are
the main textual sources, while jjma‘ and ijtihad are auxiliary explanatory sources.
Being the main textual sources, the Qur'an and the Sunna are not immediately
comprehended; linguistically, they are in need of explanation, elucidation and
interpretation, which can lead to diverse conclusions (ikhtilaf). Ibn Rushd (d.
1198) summarises the structure of Shari‘a before indicating the cause of the legal
diversity in the introduction to his Bidayat.® His summary, freely quoted and
restructured, runs as follows. First, Ibn Rushd identifies the five rules (ahkam)
of Shari‘a in relation to the human subject (al-mukallaf).” The second issue
is to identify the sources through which these rules are expressed. Ibn Rushd
differentiates between textual and non-textual sources. The textual sources are
the Qur’an and the verbal Sunna, that is, the sayings of the Prophet, hadiths.
Non-textual sources are the non-verbal practical Sunna, consensus, and ijtihad
by analogy.

1. The textual sources are not as clear and obvious as expected; they contain
different linguistic forms (siyaghat al-alfaz) such as command (amr) and prohibi-
tion (nahy);= different types of wording, or rather styles (asnaf al-alfaz), such as
general (‘amm) and particular (khass);* as well as different semantic domains.* For
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each of these, the fuqaha’ have differed over the implications, such as whether the
amr denotes obligation or recommendation.

2. As for the second, non-verbal channel, the Prophet’s actions (afal), approv-
als and disapprovals (igrarat), some jurists maintain that the reports of the Prophet’s
actions do not indicate rulings, as they do not have linguistic forms. Those who
maintain that rulings can be received through afal differ over the kind of ruling
indicated by them. Some say that they indicate obligation, while others say that
they indicate recommendation (mandiib).”

3. As for the third source of Shari‘a established in the legal theory, ijma’, it has
no independent authority; its proof (hujja) is derived from one or more of the
textual sources. Its role is, therefore, limited to strengthening an unclear or non-
decisive (zanni) ruling into one that is definitive and decisive (gat7).

4. Lastly, recourse may be had to ijtihad by applying analogy (qiyas). Legiti-
mate qiyds is assigning an existing ruling to a legal issue about which the sources
are silent. This is the only legal method to connect the limited rules provided by
the two basic sources with the unlimited demand of life. Qiyds, therefore, has to
be based either on a resemblance between the issue waiting for a hukm and one
on which the law has already provided the hukm, that is, giyas shabah, or on the
existence of an explicit or implicit ground (‘illa) for both the Shari‘a ruling and the
issue under consideration, that is, giyas ‘lla.

The Zahiri school maintains that analogy in law (shar?) is illegal; they argue
that when the Shari‘a is silent, there is no hukm. Ibn Rushd eloquently explains
the difference between legal giyas based on analogy, refuted by the Zahirites, and
the linguistic process of deducing the general intended meaning from the type of
particular statement (khdss) that is intended as a general one (‘Gmm). The latter is
a linguistic procedure of explicating the intended or the implied (mafhim), out
of the expressed (mantiiq); the expansion of the hukm according to this linguistic
methodology is not giyas, as it is based on the implicit meaning in the expression
(dalalat al-lafz). Qiyas, on the other hand, expands the hukm of an explicit Shari‘a
rule to a new case by analogy, not by linguistic explication. Because analogy can
depend on a ruling derived from a particular statement with particular intent, these
two kinds of expansion of the hukm, by giyas or by explication of the mantug, are
very close and often cause confusion. Ibn Rushd concludes that it is possible for the
Zahiris to dispute the first type, that is, giyas; they are not entitled to dispute the
second, explicating the general meaning intended in the specific statement, for it
belongs to sam’*® and he who rejects this, rejects an Arabic style of communication
(khitab).

After providing this concise summary of the structure of Shari‘a, Ibn Rushd
briefly, but adequately enough, explains that the reason for divergence of opinion
(ikhtilaf) is the linguistic structure of the textual sources, namely the Qur’an and
the verbal Sunna. Ikhtilaf is even greater in the verbal Sunna, on the one hand
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because of the way it is transmitted, and on the other because of the possibility of
conflict (ta‘arud) in the reported texts from which the law derives the rulings. More-
over, the conflict may exist between reported acts (af'al) or approvals (igrarat). As
for analogy, ihktilaf rather than agreement is the norm; it depends on the jurist’s
personal capacity to discover the similarities or to deduce the ‘illa. Lastly, a conflict
may occur between one of these four channels and another channel: that is, a conflict
between a text and a reported act, or a conflict between igrar and giyds.

b. Magasid al-shari‘a

Quite possibly, it was in order to bypass the ikhtilaf, or at least to minimise its
negative consequences, that a great attempt was made to rationalise the legal theory
by finding the comprehensive underlying objectives of Shari‘a (al-magqasid
al-kulliyya li al-shari‘a). This notion was proposed by the Shafi‘i al-Ghazali in
the eleventh century, and was later developed and sophisticated by al-Shatibi (d.
1388). It is rightly stated that

the doctrine of maqasid al-shari‘a has its roots in early Muslim attempts to ratio-
nalise both theology and law. In terms of theology, the ideas of the Mu‘tazila un-
doubtedly influenced the emergence of the magqasid doctrine. The Mu‘tazili doctrine
that God’s decrees are subject to, rather than the origin of, the ideas of good and evil
(...) ultimately resulted in an assertion that God is compelled to act in the interests
(perhaps the best interests) of humankind. His law must be of benefit to his creation,
for if it was not, his qualities of justice and goodness would be compromised.”

Al-Shatibi takes the analysis of ‘benefits’ accruing from the institution of the
Shari‘a - used by previous jurists in relation to giyds, istihsan and istislah - and
declares, uncompromisingly, that the whole Shari‘a is to promote the welfare of
the believers. The benefits that are promoted and preserved when the Shari‘a is
instituted are of three basic types: those that are ‘necessary’ (daririyyat); those
that are ‘needed’ (hdjiyyat) to make the obedience to Shari‘a less demanding; and
the ‘improvements’ (tahsiniyydt) on the benefits already enjoyed by the believers.

Firstly, the five necessary objectives (daririyyat) are the preservation (hifz) of
life (nafs), property (mal), progeny (nasl), sanity (‘aql) and religion (din). These
five objectives are centred on the concept of preservation, hifz, and are based on
the divine intention of realising the interest (maslaha) of humans in general and
of the believers in particular. The second type of objectives (hdjiyyat) includes, for
example, relieving the sick person from the obligatory fasting against the compen-
sation of providing a pauper with a daily meal during Ramadan (2:184). The third
type (tahsiniyyat) includes, for example, freeing a slave as compensation for many
sins (4:92, 5:89, 58:3).
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Whereas rulings (ahkdm) are produced by deduction, the theory of magqasid
attempts to introduce a method of induction, through which the deduced rulings can
be positively judged when they sustain one or more of the magqasid; deduced rulings
that contradict one or more of the magqasid could be abandoned. The concept of
the human underlying this legal worldview is the concept of the mukallaf, the duty-
bound being, whose destination is determined in accordance with his actions; if he is
obedient, he will attain happiness in the afterlife, while misery and punishment await
him in case of disobedience.

This view of Shari‘a has been celebrated by modern Muslim reformers all over
the Muslim world, because, being based on maslaha and preservation, it provides
them with the traditional impetus to reform classical Shari‘a rules, especially in the
domain of personal and family code, to make them less discriminatory and closer
to the modern legal norms.

But a deeper insight would reveal that these five objectives are deduced from the
penal code of Shari‘a (hudiid), without taking into consideration the moral, ethical
and spiritual components of the Qur’an’s worldview. The first objective, preserva-
tion of life, is deduced from the penalty for illegal killing; retaliation (gisds), accord-
ing to the Qur’an, is in fact to maintain Tife’ itself (2:178-9.) The second objective,
preservation of progeny, is based on the penalty for committing adultery, whether
the 100 lashes mentioned in the Qur’an (24:2) but later explained to apply only
to the unmarried, or the stoning penalty for the married, which has no Qur’anic
ground, but is based on the practical Sunna or on a supposedly abrogated verse.”
As for the third objective, preservation of property, it is obviously deduced from
the penalty for theft, cutting off the hands of the thief (5:38). The fourth objective,
preservation of sanity, is deduced from the prohibition against consuming alcohol
products, for which there is no penalty in the Qur’an; the penalty of 80 lashes was
introduced by the Companions, copying the penalty for false accusation of fornica-
tion, gadhf (24:4). Preservation of religion, the fifth objective, is based on the death
penalty for committing apostasy, ridda, which was developed later by the jurists,
based on reports with but a single narrator (hadith ahad); no worldly punishment
is mentioned in the Qur’an for those who turn their back on Islam after accepting
it. What is mentioned is a punishment in the afterlife (3:90, 4:137).

A contextual historical reading, however, reveals that all the penalties mentioned
in the Qur’an are borrowed from the pre-Qur’anic Arab tradition. They were
borrowed as means, not as ends, and are subject to change in accordance with the
changing historical, socio-political and cultural conditions, as long as the ends are
secured and sustained.

In the modern Muslim world, where theology, philosophy and mysticism have
been marginalised for centuries, the Shari‘a paradigm, whether the legal theory
or the substantive law (furii), became the only representative of Islam. The two
vocabularies, Shari‘a and Islam, became synonymous. However, the legal worldview
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— as well as the theological worldview — has concentrated on a very limited portion
of the Qurian.

4. The Qur’an

The world of the Qur’an, on the cosmological level as well as on the ethical-spiritual
level,” sustains absolute human equality. On the cosmological level, it is stated in
the opening verse of the chapter ‘Women’ (Al-Nisa’, 4:1), which addresses humans:
‘O mankind! Reverence your Lord Who created you from a single soul from which
He created its mate and from them He emanated countless men and women; rever-
ence Allah through Whom you demand your mutual (rights) and (reverence) the
wombs (that bore you): for Allah ever watches over you.” It is quite significant that
the term ‘soul’, nafs, is a feminine word, and that the mate created from it is named
zawjaha, which is a masculine word that could be translated as ‘twin’ or ‘husband’.
The second meaning is highlighted in 7:189: ‘It is He who created you from a single
soul and made out of it its mate that he might dwell with her (in love).” As the chap-
ter about women opens with absolute cosmological equality, the entire chapter,
which contains most of the legal regulations concerning marriage, should always
be connected to the principle of equality. Another point to support this proposition
is the frequent reference to justice, ‘adl.

On the ethical-spiritual level, equality is also sustained; both men and women
receive the same reward for their righteous actions. In a cluster of verses presenting
a discourse of admonition, divine justice is put forward as the governing principle:
‘Allah commands justice, the doing of good, and liberality to kith and kin, and
He forbids all shameful deeds, and injustice and rebellion: He instructs you, that
ye may receive admonition’ (16:90). The admonition concludes: “‘Whoever works
righteousness, man or woman, and has Faith, verily, to him will We give a new Life,
a life that is good and pure and We will bestow on such their reward according to
the best of their actions’ (16:97). See also 4:124, 40:40, 3:195 and 9:71-2, where the
believers are presented as one unified community of males and females in mutual
intimate guardianship:

The Believers, men and women, are protectors one of another: they enjoin what is
just, and forbid what is evil: they observe regular prayers, practise regular charity,
and obey Allah and His Messenger. On them will Allah pour His mercy: for Allah
is Exalted in power, Wise.

Allah hath promised to Believers, men and women, gardens under which rivers
flow, to dwell therein, and beautiful mansions in gardens of everlasting bliss.
But the greatest bliss is the good pleasure of Allah: that is the supreme felicity.

(9:71-2)
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On the societal level, however, differentiation is acknowledged. In the case of reli-
gious difference, there exists a discourse of discrimination. Gender differentiation,
however, is free from any discrimination. Qur’anic gender differentiation devel-
oped into discrimination in the figh literature due to a certain cultural and socio-
historical context.

5. Case study: inheritance™

An illustrative case is women’s inheritance share in the Qur’an. One of the objectives
of Islam, deduced from the contextual reading, is ‘equality’. If certain Qur’anic
stipulations take into account the immediate context of revelation, which was not
ready for the full-fledged implementation of equality, they nevertheless allude to
a certain future direction to be attained. To start with, one has to understand why, in
the middle of the detailed exposition of shares of heirs, the Qur’an states ‘your parents
and your children; you are not aware who is closer to your benefit’ (aba’ukum wa
abnd’ukum la tadrin ayyuhum aqrabu lakum nafan, 4:11). Before trying to answer
this question, several points should be made.

First, the inheritance system of the Qur’an is obviously based on blood kinship
in the male line (‘asabiyya). However, the direction alluded to by the Qur’anic state-
ment above seems to contradict this established system. Looking at this from a wider
perspective, one may emphasise that Islam, in fact, has created a higher kinship within
the community of believers, the bond of ‘faith’ as a spiritual-ethical bond. Second,
prescribing a half share for the female was a great forward step in a context when
inheritance was for males who were able to fight; male children and females were
excluded. Third, the early community did not really appreciate including children
and females when sharing the wealth of the deceased.”

To conclude, it seems to me that the statement alludes to the direction of
disregarding the inheritance system based on blood kinship in the male line, and
encourages developing an equality-based system in the future, sustained by the
objective of equality in the Islamic worldview.

The above analysis presents only one example of the proposed ijtihad
method, which starts by contextualising the passage not only in the micro-
context of ‘ulam al-Qur’an, but also in the macro-context of Arabia in the
seventh-century milieu. This step will allow unearthing the original histori-
cal meaning, that is, the meaning addressing the early community. I have to
clarify that this uncovered historical meaning is not final; it is based on ijtihad
and is open to further ijtihad with the discovery of new historical material.
The second step is to discern the significance of the uncovered meaning in the
context of our modern milieu, taking into account the different socio-political
and cultural context of every society.
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6. Guardianship (qgiwama)

Another case in point is the figh articulation of the issue of giwama (guardianship,
oversight)* as expressed in a key verse:

Men are the protectors and maintainers of women, because Allah has preferred the
one over the other, and because they support them from their means. Therefore the
righteous women are devoutly obedient, and guard in (the husband’s) absence what
Allah would have them guard. As to those women on whose part ye fear disloyalty
and ill-conduct (nushiiz), admonish them, refuse to share their beds and beat them;
but if they return to obedience seek not against them means (of annoyance): for Allah
is Most High, Great (above you all). (4:34)

In his comprehensive study, Mahmoud rightly pointed out that the traditional
exegesis has no problem with the patriarchal nature of the Qur’anic discourse
in general, or of this verse in particular.? Patriarchy is taken for granted in the
classical milieu; a change to this has had to wait until the paradigm change in our
modern era of gender equality and feminism. The issue that bothered Islamic
legal and exegetical tradition was that of ‘beating’ as the last solution for bringing
a rebellious wife back to obedience if the other two solutions, that is, admonition
and deserting the wife’s bed - should fail.

The classical discussion starts by trying to contextualise the meaning of the verse
by reference to the ‘occasion of its revelation’ (sabab al-nuzil). According to this
occasion, the verse presents an attempt to ease the consequences of the Prophet’s
immediate response to a woman who came to him complaining of being slapped in
the face by her husband, namely, that ‘she must retaliate by slapping the husband
back’,** which might have caused powerful protest from the male community.
Knowing the occasion of revelation does not mean limiting the legal power of the
stipulation in the verse to its historical occasion. According to the exegetical rules,
what counts is the general significance of the wording (‘umiim al-lafz), rather than
the specific occasion (khusiis al-sabab). Still, beating one’s wife to discipline her
was not easy to accept within the moral norms of the Qur’an and the practice of the
Prophet, who never raised his voice, not to mention his hand, to any of his wives.

In the end, the ‘beating’ stipulation was limited by the advice to be ‘light’, not
harsh. This is very obvious in Yusuf ‘Ali’s translation, which adds ‘(lightly)’. Such
attempts by classical as well as modernist interpretation concluded with a virtual
abrogation of the ‘beating’.

As for the giwama, which is the foundation of the right to discipline by ‘beating’,
there are two justifications provided by the verse: God’s preference for males over
temales (bi ma faddala Allah ba‘dahum ‘ald ba‘d), and the males’ responsibility for
financially supporting females. There is no problem within the second justification;
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for the preference justification, however, the question is: does the verse stipulate
a divine, unconditional preference for males over females? Traditional exegesis
would sustain the positive answer; modern exegesis would try either to condition
or to contextualise it. Again, Yusuf ‘Ali’s translation does not translate faddala as
‘preferred’; the translation is ‘Allah has given the one more (strength) than the
other’. So, according to this interpretation it is male physical power versus female
tenderness that justifies the male responsibility.

The question is, why should we demand of the Qur’an that it violate the estab-
lished rules in the societal domain of meaning? It should be recognised that when
the Qur’an sustains absolute equality in both the cosmological and the ethical-
spiritual domain, this is the direction in which the Qur’an would like Muslims to
upgrade the societal domain of inequality. Traditional law-makers failed to do so
because there was no socio-cultural development in this direction. They were able
to move in this direction in the domain of physical punishments (hudid), because
the primitive nascent Muslim community, which the Qur’an initially addressed,
was developed into a cosmopolitan civilised empire. By explaining the near-impos-
sible conditions placed on the punishments, they upgraded the penal code, and
achieved the same end as in the case of ‘beating’ wives, that is, virtual abrogation.

The demand for gender equality is a product of our modern era of human
rights. The challenging question is: are Muslims able to exert the same courage to
upgrade the societal domain of meaning to the high level of the cosmological and
the ethico-spiritual domains?

7. From the discussion

How can freedom, equality and justice be established as objectives (maqasid) of
Shari‘a?

Abu-Zayd: 1 have written on the possibility of reaching new magqdsid, by reread-
ing the Qur’an. I established the concept of freedom by looking into the wider context
of the emergence of Islam in the seventh century. Islam put itself at odds with the
jahiliyya. This is sometimes wrongly translated as ignorance. But jahiliyya refers to
blind following, adherence to the tribal code ... The tribal code is about following in
the ways of the fathers - the Qur’an is against that (2:170, 5:104). This I think is very
important. Freedom is reasonable conduct, as opposed to the tribal code.

Another thing about freedom is the fact that every Prophet invites other people,
whether they belong to a religion, or they are mushrik, to convert. So there is this
assumption that people are free to change their religion ... Freedom is something
essential, as one of the magqasid, like equality and justice. We need to look to free-
dom not in the context of the classical concept of freedom, but the modern concept
of freedom. The modern concept of freedom entails not only freedom from need,
but freedom of decision ...
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The entire universe is constructed on the basis of justice. I reccommend you read
Surat al-Rahman. Justice is a scale, mizan, and this image of the scale (55:7-8) is
very important in all I have presented here. A scale is very practical to have in the
marketplace, but also a very cosmological image.

Equality, as I explained, is maintained in the Qur’an on three levels: the cosmo-
logical, the spiritual and the ethical. It is only negotiated - but not disregarded - on
the societal level.

How can we use the approach to different levels of meaning in the Qur'an to
deal with the problem of unequal marital roles and rights? How does it help us to go
into technicalities about whether something is ‘unclear’ (mutashabih) or ‘apparent’
(zahir) and so on?

Abu-Zayd: Of course, I cannot encourage you to take up what I'm trying to do ...
As I mentioned, the Qur’anic meaning has been fragmented in the history of Islamic
law, and we need some sort of ‘defragmentation’. But it’s very hard work and I don’t
encourage you to do it — and never to mention my name. (Laughter.) We're deal-
ing with reality, and I have already been declared an apostate for lesser things. I've
become more careful. I'm very proud of being able to do this in the service of Islam.

What I'm trying to do is to provide something useful in any discussion
concerning women and women’s rights; to tell you that when you hear the phrase
qat i al-dalala (‘definitive meaning’), don’t be frightened. When someone says, la
ijtihad fi-ma fihi al-nass (‘no independent judgment where there’s a clear text’),
don’t be intimidated.

It is true that the fuqahd’ have said this, but they said it in the context that the
nass is one among at least five semantic categories ranging from absolute ambiguity
to absolute clarity. When the classical fuqaha’ say ‘this is nass’, it means that itis a
very clear statement in the Qur’an that doesn’t need any interpretation. But they
also say that clear texts are rare. Clear texts are very, very rare in the Qur’an; they
are not the entire Qur’an.

The entire Qur'an as a nass is a modern concept, not a classical concept.
Al-nass al-qur’ani is a modern concept that belongs to the twentieth century,
to the development of linguistic study, literary criticism. The fuqaha’ were not
aware of it. It is very important how the word is used in a specific domain of
meaning that belongs to a specific discipline.

So don’t be intimidated when someone quotes a Qur’anic verse and says ‘this
is definitive in meaning’ or ‘no ijtihdad where there’s a clear text’. Because all these
texts, all these phrases need interpretation. I quote here the great Iranian scholar
Mohammed Mojtahedi Shabestari: There is not one single word in the Qur’an
that is clear by itself. You need to go to the context, to the phrase, to the syntax,
and to move from the syntax to the style, from the style to the mode of narrative.
Here you have hermeneutics, rather than tafsir. If you deepen your knowledge
about this, you will not be frightened by all this yelling.
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Notes

1

The author used various Qur’an translations, including (as here) Yusuf ‘Ali’s, with
modifications - Eds.

Abu-Zayd had intended to revise his chapter to analyse marriage, divorce and
guardianship (wildya) in addition to the subjects covered here — Eds.

Counting from the beginning of Muhammad’s public preaching of the Qur’an. -
Eds.

Fazlur Rahman’s double movement is a representative example of this effort.
First, the Qur’an is recognised as ‘the divine response through the Prophet’s
mind to the moral-social situation of the Prophet’s Arabia, particularly to the
problems of the commercial Meccan society’. In order to bring its meaning to
our modern situation, the process of the ‘double movement’ is suggested, first to
move ‘from the present situation to Qur’anic times, then back to the present. (...)
The first step of the first movement, then, consists of understanding the meaning
of the Qur’an as a whole as well as in terms of the specific tenets that constitute
responses to specific answers. The second step is to generalise those specific
answers and enunciate them as statements of general moral-social objectives

that can be “distilled” from specific texts (...) The second movement is to be
from the general view to the specific view that is to be formulated and realised
now.” Rahman, Fazlur, Islam and Modernity: Transformation of an Intellectual
Tradition (Chicago: University of Chicago Press, 1982), pp. 5-7.

Reinhart, A. Kevin, ‘Ethics and the Qur’an’, in Jane Dammen McAuliffe (ed.),
Encyclopaedia of the Qur’an (hereafter EQ), Vol. 2, p. 57, from which is also taken
the translation of 7:172 and that of 2:229 below.

According to Abu Hamid al-Ghazali, there are 500 verses of legal import, while
others count only 150. Al-Suyuti explains, ‘if they mean the explicit rules, the
Qur’anic verses are limited in number; however, so many rules are deduced from
the Qur’anic narratives and parables’. Suyuti, Itqan fi ‘ulim al-Qur’an, chapter
65. Wael Hallaq has argued from the length of the legal verses and from the
repetition in the non-legal matter that the Qur’an contains no less legal material
than the Torah. Hallaq, Wael, ‘Law and the Qur’an’, in EQ, Vol. 3, p. 150.

For the earlier application of the concept without employing the word, see
Khadduri, M., ‘Maslaha’, in Encyclopaedia of Islam, Second Edition (hereafter
EI2), Vol. 6, p. 738.

For the development of this concept, see Paret, R., ‘Istihsan and Istislah’, in EI2,
Vol. 4, pp. 255-95.

Cf. my Al-Imam al-Shafii wa al-Ta'sis al-Idyulujya al-Wasatiyya [Imam al-
Shafi'i and the Establishment of the Middle Position Ideology] (2nd edn, Cairo:
Maktabat Madbuli, 1996), pp. 129-46.
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Ibn Rushd, Bidayat al-Mujtahid wa Nihayat al-Mugtasid. English translation: Ibn
Rushd, The Distinguished Jurist’s Primer, trans. Imran Ahsan Khan Nyazee, 2 vols
(Garnet, 2000), pp. xliii-xlix.

The obligatory (wajib), recommended (mandiib), permitted (mubdh or
muhkayyar), disapproved (makriih), and prohibited (haram).

Jurists differ over whether the form of amr, demanding commission of an act,
indicates an obligation (wdjib) or a recommendation (mandib). Similarly,

they differ over whether the form of a nahy indicates that an act is disapproved
(makriih), unlawful (haram) or neither.

Following Ibn Rushd, these two types of wording create four levels of meanings:
(1) the general term (lafz ‘amm) applied to all its categories (yuhmalu ‘ala
‘umumihi); (2) the specific term (lafz khass) applied to a single case (‘ala al-
khusiis); (3) the general term intended to be specific in its application (yuradu
bihi al-khusiis); and (4) the specific term intended to be general in its application
(bihi al-‘Gmm). In Ibn Rushd’s examples, the general term ‘swine’ (khinzir) is
applied generally to prohibit all kinds of swine in 5:3, whereas in 9:103, zakat is
not made obligatory on all kinds of ‘wealth’, but on mal in particular. The fourth
category, the specific term to be applied generally, includes (a) the use of the
higher meaning to indicate the lower meaning, (b) use of the lower meaning to
indicate the higher, and (c) the indication of equivalent meanings. For instance,
the prohibition of verbal insult to parents in 17:23 is a case of using the lower
meaning to indicate the higher, as it includes the prohibition of beating and
abuse.

Four semantic domains arranged according to the level of ambiguity and/or
clarity of a word or a phrase: (1) nass, which has a single clear definite explicit
meaning; (2) mujmal, which has two possible meanings, the immediate and the
non-immediate, with no indication how it should be interpreted; (3) muhtamal,
wherein the non-immediate meaning is the most probable; and (4) zahir, wherein
the immediate meaning is the most probable. There is no dispute that the nass
indicates a ruling, whereas the mujmal does not imply any ruling (hukm) because
of its ambiguity.

Ibn Rushd is of the opinion that if the actions occur as an explication of an
obligatory mujmal Qur’anic enjoinment, they indicate an obligation, and if

they occur as an explication of a recommended mujmal Qur’anic enjoinment,
they indicate a recommendation. If they do not occur as an explanation for a
mujmal, but belong to a recommended category, they indicate recommendation.
If they belong to the classification of mubah — permissible acts - they indicate
permissibility. As for the igrarat, they only indicate permissibility.

Sam": ‘hearing’; what has been orally transmitted; authoritative transmissions,
often the Qur’an and hadith - Eds.

Gleave, R. M., ‘Makasid al-shari@’, in EI2, Vol. 12, p. 569 (spelling adapted).
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18 This is one example, perhaps the only one, of abrogating the text but keeping its
rule in force. The supposedly abrogated verse is ‘wa al-shaykhu wa al-shaykhatu
idha zanaya fa irjumithuma al-battata nikalan mina Allah’. For me, it is not
sound Qur’anic style at all.

19 A domain of meaning which should not be considered as expressing the Qur’an’s
view on the position of males and females is the polemic discourse that ridicules
the veneration of female deities (53:19-28, 37:149-160, cf. 3:117) by Arab pagans
who assigned daughters to God, while they preferred males for themselves (43:16,
16:57-59).

20 Abu-Zayd’s draft discussed giwdma before inheritance. The present structure,
with a brief example of an approach to inheritance leading up to the longer
discussion of giwama, better reflects the focus of his talk — Eds.

21 For these two points, see al-Tabari’s Jami al-Bayan ‘an Ta’wil ay al-Qur’an,
8:30-31.

22 Abu-Zayd had intended to continue with a discussion of wildya in the marriage
contract, based on Ibn Rushd, Biddyat - Eds.

23 Mahmoud, Mohamed, ‘To beat or not to beat: On the exegetical dilemmas over
Qur’an, 4:34’, Journal of the American Oriental Society 126/4 (2006), pp. 537-50.

24 Ibid., p. 539.
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GENDER EQUALITY AND THE HADITH
OF THE PROPHET MUHAMMAD

Reinterpreting the Concepts of Mahram and
Qiwama’
Fagihuddin Abdul Kodir

We do not say, and any reasonable person cannot say, that women are above men
or lower than men by a degree or more. But we have seen people who revile [women]
the worst of revilements and disdain them and deny them most of their rights.
— Al-Jahiz (d. 869)*

1. Introduction

As I was trained in an Islamic boarding school by the religious scholar Husein
Muhammad, who has later become known as an emerging Indonesian Muslim
feminist,? I have for quite some time been disturbed by the ambiguity of Islamic
jurisprudence (figh) in dealing with issues related to women. For example, on
the one hand, Islamic jurisprudence, referring to the Qur’an (2:282), considers
two female witnesses equal to one male witness in terms of testifying for financial
contracts. On the other hand, the sciences of the Hadith (‘uliim al-hadith) prescribe
that one woman is equal to one man in terms of the reception and delivery of
hadith (pl. ahadith, hereafter simply ‘hadith’),* the second source of Islamic teach-
ings. Since testifying about financial contracts is not nearly as important as testifying

169
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regarding traditions that have been passed down to generations of Muslims, the opin-
ion disqualifying a lone woman from giving evidence in the case of financial contracts
is questionable. However, this inconsistency within Islamic jurisprudence in dealing
with women’s issues opens up possibilities of rereading the texts of the Hadith in order
to argue for justice for women.

The images of women in Islamic jurisprudence (figh) are established by Muslim
theologians far more often using the Hadith than the Qur’an, which deals mostly
with principles of Islamic teachings.> Nevertheless, reinterpretations of Islamic
texts, establishing what Amina Wadud calls a ‘tawhidic paradigm’ underpinning
gender equality in Islam, have proliferated with regard to the Qur’an, but have
largely passed over the Hadith, even though the Hadith has played a very important
role in prescribing Islamic teachings throughout Muslim history.

Some scholars, like Asma Barlas, dismiss the Hadith as a possible source for a
paradigm of gender equality in Islam as it has been corrupted by political interests,
and it has texts that contradict each other and are influenced by Mediterranean
cultures as well as by Judaism and Christianity.” Others dismiss the the Hadith as
being of minor importance compared to the Qur’an. Wadud, for instance, concen-
trates her ‘gender jihad’ exclusively on the Qur’an, which is, she argues, ‘congruent
with the orthodox understanding of the inerrancy of Qur’anic preservation versus
historical contradiction within the Hadith literature’.®

To the contrary, as I will be arguing in this chapter, the Hadith is very important
to advocacy for gender equality in Islam, for the classical sciences of the Hadith
(‘ulim al-hadith) and the principles of Islamic jurisprudence (usul al-figh) offer
a hermeneutical basis for a contextual reading. As the Hadith has played a very
important role in prescribing Islamic teachings throughout Muslim history,? its
reinterpretation for the purpose of arguing for gender justice should be a central
concern in the face of contemporary changed conditions of Muslims’ lives. While
many progressive Muslims have established a hermeneutical basis for reading the
Qur’an for gender justice, this chapter supports those who call for a rereading of
the Hadith to encourage equal relationships between women and men.*

For the purpose of rereading, this chapter takes the Hadith to be a scholarly effort
(ijtihad) by classical ‘ulama’ to shape and interpret the concept of following (ittiba’)
the Prophet. The ijtihad here is not only about the interpretation of the Hadith and
the implementation of its meaning, but also its transmission from one generation
to another and its collection in the period of codification of early Islamic knowl-
edge. The transmission, as well as the collection of hadiths, should, accordingly, be
perceived as the ijtihad of the collectors within the historicity of their context-based
understanding. Moreover, works of interpretation of hadiths are obviously perceived
as human scholarly efforts by the majority of scholars and jurists.

Within the complex grey areas of ijtihad, a contextual reading of the Hadith
as a hermeneutical process should be applied to develop the ethical guidelines of
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Islamic family law known as the ‘objectives of Islamic law’ (magqdsid al-shari‘a) and
the ‘logic of the rulings’ (‘illat al-ahkam). As regards this reading, many progressive
Muslims have noted that the Qur’an emphasises the universality of the principle of
justice. As it relates to the relations between women and men, this principle is seen
in at least three aspects. First, women and men are created from the same entity
(4:1), and for that reason they are of equal standing. Second, both women and men
have the obligation to live good lives and to do good works (16:97). Third, women
and men have the same right to be rewarded for their works (33:35).

The suggestion of rereading the Hadith in this chapter will be based on the
universality of this principle of justice as the ethical purpose of Islamic teachings.
Accordingly, this chapter calls for a reinterpretation of the Hadith that should be
made in line with those aspects established by the Qur’an to ensure the principle
of gender justice. Arguably, as mentioned by Ibn Qayyim al-Jawziyya (d. 1350),
the ideals of justice and the welfare of the community are the foundational prin-
ciples of Islam.” Thus, interpretations that are contrary to the principles of justice
must be challenged and rectified. In this work, reinterpretation also highlights the
inevitable historicity of the Hadith, that is, the essential, intrinsic, socio-historical
embeddedness of much of the content.

2. What is the Hadith?

The term ‘Hadith’ is usually defined as an action, in the form of words, deeds or
manifestations of approval, that can be traced to the Prophet Muhammad. Other
terms used to refer to Hadith include sunna, khabar and athar. The term sunna is
most common, which is why Hadith is sometimes also known as the Sunna of the
Prophet. The literal meaning of sunna is ‘way’ or ‘road’, and it is therefore often
translated as ‘tradition’ in the sense of a course of action commonly followed by
the Prophet. Khabar literally means ‘news’, and athar means ‘heritage’. The term
hadith itself means ‘something that is new’ or ‘something that is reported’, but it
has come to refer to something reported from or about the Prophet.

Later scholars of Hadith, particularly after al-Shafi‘i (d. 819), arrived at a consen-
sus that the Sunna is identical with the corpus of hadiths, and refers only to the
Prophet, whereas in early Islam the Sunna had been more broadly defined as the
ways of the Prophet, the Companions and the community (‘the people of Medina’).
Scholars of Hadith, pioneered by al-Shafi‘i, then proposed an interplay between
the Qur’an and the Sunna in shaping Islamic teachings, and argued that the former
should be explained and interpreted by the latter. Because of this development, the
majority of Muslim scholars were convinced that the Hadith, as synonymous with
the Sunna, was one of the authentic sources of Islamic rulings and teachings.”

However, in the hierarchy of sources the Hadith ranks second after the Qur’an.
The Hadith serves as a clarification of the revelations contained in the Qur’an.
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Insofar as the Hadith is also regarded as revelation according to some scholars —
though it is problematic to have revelation other than the Qur’an - it is perceived
by the majority as an indirect and secondary source, the accuracy of which is not
necessarily guaranteed. The accuracy of the Qur’an as the very word of God as
revealed to Muhammad, by contrast, is unquestionable, because the chain of trans-
mission of the Qur’an from the time of its revelation to Muhammad, to its being
written down in definitive form, included a large number of transmitters of the
same text in each generation.

There is less certainty that the Hadith contains accurate reports of the Proph-
et’s actual words and actions, simply because the number of individuals in each
generation who orally relayed those reports from one person to the next is smaller.
In most cases, there were only one or two transmitters in each generation. The
tfewer the links between the Prophet’s words and the permanent written record, the
greater the possibility of a mistake, an omission or an outright untruth.

In his analysis of the sources of Islamic law, for instance, al-Shafi‘i categorised
the Hadith as ‘individual reports’ (akhbar khassa), in the sense that they were heard
and reported by a limited number of individuals, sometimes only one. This differs
from the Qur’an, which al-Shafi‘i termed a ‘general’ or ‘public’ report (khabar
‘amm) because it was heard, witnessed and transmitted publicly, and therefore
accepted by and acceptable to all Muslims. The fact that knowledge of the Proph-
et’s actions was much more limited than knowledge of the contents of the Qur’an
makes it more difficult to justify applying the terms of the Hadith to all Muslims.
Thus, the authenticity of the Hadith is ‘strongly presumed’ rather than axiomatic. It
is for that reason that al-Shafi‘i said, ‘We are not justified in demanding repentance of
one who is doubtful as to the truth of a hadith.™

The Hadith carries less legal authority than the Qur’an but more than either
the consensus of Muslim scholars (ijma‘) or the process of analogy (giyas), which
form the other sources of Islamic law. For that reason, scholars of Islamic juris-
prudence (figh and usul al-figh) have held that the authority of the Hadith only
extends to matters of religious practice and not to matters of faith and creed.* The
authority of the Hadith as evidence of God’s will derives from the fact that the
Prophet Muhammad possessed a special understanding regarding the mean-
ing of the Qur’an, and thus these texts have primary significance as explana-
tions and elaborations of the meaning of God’s revelation. The Hadith serves a
number of different functions in relation to the Qur’an. Sometimes it confirms
the revelations given in the Qur’an, sometimes it supplies an interpretation
of the Qur’an, and at other times it refers to new legal matters, which are not
mentioned in the divine revelation but which have to be judged in accordance
with its basic spirit.

Only a few hadiths were transmitted through multiple narrators (tawatur) like
the Qur’an. The larger part of the Hadith - if not the whole - is only transmitted
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through a solitary link (ahad). However, the solitary character of the transmission
of a hadith is, according to the scholars, not an obstacle to its authority as a source
of Islamic law. According to al-Shafi‘i, even though a hadith is the report of a single
individual, it can still be accepted and put into practice, just as the testimony of a
single witness is sufficient in a court of law, or as we rely on information from a
single individual in daily life. However, he also wrote that

If anyone can say that there is a consensus (jjma‘) by the religious scholars
(‘ulama’) confirming the authority of the solitary report (al-khabar al-wahid), it
should be me. But that is not the case, I only say that as far as I know the legal
experts do not disagree (i.e., there is no ijma°) that the solitary report is a source
for Islamic law (...)"

The quotation above implies that the authority of the Hadith is accepted by most
but not all Muslim scholars (‘ulama’), while the Qur’an, on the other hand, is
accepted by all. The Hadith is far from gaining recognition as a revelation besides
the Qur’an by a consensus of scholars and jurists. At best, the Hadith is considered
as a vital source for exegesis of the revelation - the Qur’an - and as a crucial crite-
rion for flourishing Islamic jurisprudence.

In sum, the discussion above at least shows the scholarly assumption that the
establishment of the Hadith, especially a particular hadith, as a source of Islamic
teachings is a matter of ijtihdad. Many of the scholars and the jurists even consider
the Hadith as ‘largely transmitted in the words of the narrators themselves’.*® These
features will be more noticeable in the following section, which discusses efforts
made by scholars of Hadith in selecting, compiling, accepting, rejecting and critiquing
texts according to their chain (sanad) and content (matn).

3. Studying the sanad and matn of the Hadith

At the time of the Prophet, the Hadith consisted solely of its content: the text
(matn) or the message embodied in the Prophet’s words or actions. After his
death, the Hadith typically came to comprise two parts: the content and the
chain of narrators, the sanad. With the passage of time, the evaluation of the
authenticity of a hadith has become more and more difficult. The categorisa-
tion of a particular text as valid (sahih), sound (hasan) or weak (da‘if) is based
on the reliability of the content (matn) and on the narrative chain (sanad). In
short, a text is not considered to be valid, nor can it be implemented as the basis
for a legal ruling, until both its sanad and matn have been subjected to critical
evaluation.

The critique of the sanad and matn should be inseparable in the narration and
implementation of a hadith. While this critical methodology has been employed
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by Hadith scholars from the early period of Islam, they typically concentrate on
the transmitters of the hadith, while the Islamic legal experts (fuqaha’) focus on
the content. Critiquing the sanad involves investigating the integrity of the indi-
viduals named in the chain of transmission, from the last person in the chain who
recorded the text, to the first person who had direct contact with the Prophet. In
the evaluation of a sanad, the links in the chain of transmission must all be directly
connected to the previous narrator, and each one must also meet a standard of
integrity measured by his reliability (thiga), honesty (‘addla) and good memory
(dabit).7 Al-Shafi‘i added the requirement that the transmitters of a hadith must
comprehend its meaning.”® If this is not the case, the hadith is considered weak
(da‘if), even if the deficiency relates to only one of the criteria in one generation of
transmitters. In other words, if one or more of the following deficiencies are found
in a transmitter, a text would be described as ‘weak’: the transmitter is unknown by
Hadith scholars; disapproved of by the scholars; considered corrupt or of limited
integrity; known to have produced invalid hadiths; or known to have lacked suffi-
cient knowledge of the particular text. A weak hadith does not constitute a legal
proof (hujja).® Generally speaking, Hadith scholars agree that the validity of a
sanad does not inevitably indicate that the matn is valid, and vice versa. As stated
by the Hanbali scholar Ibn Qayyim al-Jawziyya (d. 1350): ‘It is understood that the
validity of a sanad is one condition for the validity of a hadith, but it does not auto-
matically guarantee that the hadith is valid.”®

For instance, internal inconsistency and confusion of the matn can add to the
acknowledged weakness of a hadith. Accordingly, from the beginning, Hadith
scholars have conscientiously evaluated the matn of each text for possible inconsis-
tencies and confusion, known as defects of the Hadith (‘ilal al-hadith). In his work
al-Mawdii‘at al-Kubra, Ibn al-Jawzi (d. 1201) mentions forms of defect that occur
in matn. These include inconsistencies with a verse of the Qur’an, a more valid text
of the Hadith or a contrary historical fact; inconsistencies in logic; and inappropri-
ate linguistic formulation.”

These evaluations were subsequently further developed by Islamic legal schol-
ars and theologians, who often had a greater interest in the correct implementa-
tion of a hadith, particularly when it affected the other foundations of law, such
as the Qur’an, the consensus of Muslim scholars (ijma‘) and analogical reasoning
(giyas). A text is considered inconsistent when it differs from a text related by
another narrator with greater integrity, or from another hadith that is related by
a larger number of narrators with the same level of integrity. There are several
types of inconsistencies in matn: they can take the form of additions to the text, an
inversion, a manifest discrepancy, a writing error or the inclusion of a narrator’s
interpretation within the hadith itself.

Thus, the critique of the sanad and the matn of reports related to the Hadith has
been recognised and practised since the time of the Companions of the Prophet.
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Indeed, the Companions debated whether the validity and truth of accounts
communicated among them required confirmation. Some Companions readily
accepted accounts coming from other Companions, while others demanded veri-
fication in the form of the testimony of another person or an oath in support of
the transmission. Some Companions rejected hadiths narrated by their fellow
Companions because they were deemed not credible, were considered to violate
the demands of the Qur’an, or were inconsistent with reason or historical fact.

In his book al-Ijaba, al-Zarkashi (d. 1392) has recorded that ‘A’isha, the wife of the
Prophet, objected to certain hadiths from the Prophet narrated by 24 Companions,
including hadiths that are available in Sahih al-Bukhari.>® Among these is a hadith
that states ‘the sources of misfortune are three: horses, women, and houses’.>* The
text is rejected by ‘A’isha based on the following verse from the Qur’an:

No misfortune can happen on earth or in your souls but is recorded in a decree
before We bring it into existence: that is truly easy for Allah (57:22).%

The method of comparing Hadith reports with verses from the Qur’an was
developed most extensively by scholars from the Hanafi school. For them,
Qur’anic texts that have a broad meaning (‘@mm) could not have their meaning
narrowed down by a hadith.”® For example, the statement in the Qur’an that any
Qur’anic verse may be recited in prayer (73:20) must be understood to have a
broad purpose fulfilled by the recitation of any verse or chapter during prayer.
The hadith stating that the recitation during prayer has to include the open-
ing chapter (Sarat al-Fatiha) cannot thus restrict the meaning of the Qur’anic
verse, which has always been broad. Accordingly, unlike the Maliki, Shafi’i and
Hanbali schools, recitation of the Fatiha in ritual prayer is not considered oblig-
atory by the Hanafi school.”

Scholars often compare a matn or a text with historical fact and with other
texts in order to critically evaluate the text. Muhammad al-Ghazali (1917-1996),
a contemporary Muslim scholar, used this technique to critically assess a valid
hadith, which suggests that it is preferable for women to perform their prayers in a
secluded place.”® In critiquing this hadith, al-Ghazali argued that the matn does not
accord with historical fact as shown by other, more valid hadiths, which demon-
strate that throughout the Prophet’s lifetime, his wives and his female Compan-
ions regularly joined in congregational prayers without ever being excluded or
reprimanded. Indeed, a special entrance had been constructed for women to enter
the Prophet’s mosque. On one occasion the Prophet heard a baby crying while he
was leading the prayer. He quickly completed the prayers out of concern for the
baby and its mother. An even more pointed indication of the inauthenticity of the
hadith above is the fact that the Prophet issued a directive that women could not be
prevented from entering the mosque.”
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To sum up this section, the discussion of sanad and matn in the sciences of the
Hadith opens up possibilities to reevaluate prevalent texts that disregard women
and to centre Islamic thought, accordingly, on those that promote equality and
kindness to women. In other words, a reformulation of the compilation of hadiths
regarding gender issues, in accordance with an ethic of justice, is not only possible
but is grounded in the classical intellectual tradition of hadith criticism in both
the sciences of the Hadith and the theories of jurisprudence. In turn, the work of
‘Abd al-Halim Abu Shuqqa (1924-1995), Tahrir al-Mar’a fi ‘Asr al-Risala,** should
be acknowledged as a novel compilation of authentic hadiths on liberating women
in the period of revelation. How Islamic theoretical jurisprudence (usal al-figh)
provides a contextual reading of the Hadith will be discussed in the next section.

4. Contextual reading of the Hadith

Through a critical reading of the matn, the scholars of Hadith and the jurists have
also made attempts (ijtihad) to arrive at a more precise appreciation of the meaning
contained in the hadiths, which can help to clarify the correlation between particular
hadiths and other sources. A hadith’s text, scholars of Islamic jurisprudence argue,
is also a linguistic text, and its meaning is thus related to the structure, character and
vocabulary of the language in which it is expressed. Every language is a product of the
culture to which it belongs, and functions within a cultural environment. In addition,
the communication of ideas by means of linguistic symbols, and the interpretation
of those symbols by readers, entails the inevitable risk of diverse, incompatible, and
even reductionist and distorted understandings. As a result, diversity of interpretation
is inescapable.

This diversity in interpretation is something that the Prophet himself observed
and acknowledged. That point is illustrated by an incident commonly cited by
scholars of Islamic legal theory (usil al-figh). As the Companions were departing
to return home after the Battle of Ahzab, the Prophet told them that no person
was allowed to perform the first evening prayers (‘asr) unless they had reached the
village of Banu Qurayza.** Later, when the time for completion of the ‘asr prayer
was nearly past and the group of Companions had not yet reached Banu Qurayza,
they fell into disagreement. Some insisted that they were not to perform the ‘asr
prayer along the way, and that the prayer must be performed in Banu Qurayza as
commanded by the Prophet, even if that meant praying after the proper time had
passed. Others in the group were of the opinion that the Prophet had instructed
them to pray in Banu Qurayza in order to encourage them to travel swiftly, and
that the ‘asr prayer should be performed at the proper time even if they had not yet
reached the village.**

These two different approaches towards the interpretation of the hadith - one
literal and the other contextual - are also evident among the scholars of the generation
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after the Prophet and the Companions within the disciplines of law (figh), exegesis
(tafsir) and religious doctrine (‘agida). Within Islamic jurisprudence, for example, a
hadith regarding the almsgiving at the end of the fasting month (zakat al-fitr) was
interpreted in different ways by different scholars. While some Shafi‘i scholars
interpreted a hadith regarding the obligation to provide wheat and dates at the
end of the fasting month as a fixed and unvarying requirement, others adopted a
slightly broader interpretation of the hadith, allowing payment with other staple
foods besides those mentioned in the text.

The Hanafi school, however, interpreted the hadith as imposing a more general
obligation to fulfil the needs of the poor at the close of the fasting month. According
to this interpretation, the form of the zakat is unimportant. It can be paid in wheat,
dates or other staples having equal value, provided that the needs of the poor are
satisfied. Indeed, the zakat al-fitr can even take the form of cash equal to the value
of wheat or dates, since the poor know best what their needs are, and cash can be
used to supply those needs.

Similar differences regarding interpretive approaches have been adopted with
respect to the hadith stipulating the payment of zakat al-fitr in the early morning,
that is, the payment that should be made after sunrise but before the communal
prayer of the first day after the end of the fasting month. Some scholars regard
this as a hard and fast rule. Others interpret the text within the social context in
which it was first articulated - that is, in which people lived simply, in small, close-
knit communities, and had limited access to food. They suggest that charity can be
distributed earlier too, including at the beginning of Ramadan. The only stipula-
tion is that it be paid or delivered within the time frame specified by the Prophet,
which made it possible to collect and distribute the zakat al-fitr.

The discussion above illustrates that a particular hadith can be given a literal,
textual meaning or can be interpreted substantively, according to its broader
purpose. The use of a textual approach will generally have the effect of narrowing
the scope of its application. The use of such approaches undermines the notion
that Islamic law can be received and implemented at all times and in all places.
Indeed, calls to avoid such literal and simplistic interpretations of hadith are heard
with increasing frequency in the Muslim world.

It is in this context that Muhammad al-Ghazali has sharply criticised the growing
tendency to use an overly literal approach to the interpretation of the Hadith. In order
to provide some guidelines for using interpretative as opposed to literal approaches,
his student, Yusufal-Qaradawi, a prominent contemporary Muslim scholar, proposed
eight basic guidelines for arriving at a proper understanding of hadiths: comparing
the text with verses from the Qur’an; comparing the text with other texts that have
similar themes; classifying texts that are contradictory in meaning; investigating
the causes, circumstances and purposes of a particular hadith; distinguishing texts
that concern particular as opposed to general matters; distinguishing texts that are
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literal and metaphorical; distinguishing texts that concern the supernatural from
those that concern the natural world; and finally, and most essentially, ascertaining
the meaning of a hadith with a dictionary of Arabic.»

These guidelines are a blueprint for a contextualised interpretation of the literal
terms of the Hadith. The words of hadiths do not change. What changes are the
conditions of social life within which the hadiths are implemented. That is the
reason why the inquiry into the circumstances that prompted the emergence of the
hadiths, known as ‘ilm asbab al-wuriid, has become such a critical area of investigation
in Hadith studies.

The texts are historical records. As such, they are intimately connected to the
social dynamics of Arab society at the time of the Prophet. Consequently, in light
of the fundamentally contextual character of the Hadith, a number of scholars have
adopted an understanding informed by the essential purpose of the text and the
root problem that it addresses. The meaning inscribed in the literal language of
the text is not regarded as definitive and need not be applied in an unconditional
manner. In essence, then, as social contexts change, the essential purpose of the
Hadith, rather than its literal meaning, should be emphasised.

Ibn Khaldun (d. 1406) illustrated this point using the hadith that states, ‘Leader-
ship is in the hands of the Quraysh.” While some read the text literally and considered
one who does not accept the political leadership of the Quraysh as an apostate,** Ibn
Khaldun understood it within the context of the time, when the Quraysh dominated
the political sphere. The hadith, according to him, should be taken to refer to leader-
ship qualities and not to eternal tribal hereditary rights to political office. Accord-
ingly, later, as political power became more dispersed, even though the language of
the hadith remained the same, the texts did not provide a mandate for Qurayshi
hegemony but a comment on the leadership qualities required for Muslim rule.

Muhammad al-Ghazali made the same point in connection with the hadith that
states, ‘A people that turns over leadership to a woman will never be happy.” He
argued that this hadith must be understood in context; otherwise, it does not
accord with the reality that women have often achieved positions of leadership
in the world. The hadith addresses a situation in which a Persian queen was in
line to succeed to the throne. At the time, the social and political circumstances
in Persia were chaotic. The country had been defeated by the Romans and there
was a general state of unrest. The times demanded a leader who was strong,
disciplined and had a deep understanding of the political problems at hand. The
throne, however, was given over to a young woman, who was inexperienced and
had little understanding of the problems of the realm. In the hadith, the Prophet
was addressing these realities, and not delivering a legal ruling prohibiting women
in general from holding positions of political leadership.*

According to the Tunisian scholar Muhammad ibn ‘Ashur (1879-1973),
other hadiths concerning prohibitions, particularly those referring to body



GENDER EQUALITY AND THE HADITH OF THE PROPHET MUHAMMAD 179

ornamentation, should also be understood within the context of Arab society at
the time. He argues that these hadiths were revealed at a time when certain fash-
ions such as particular hairstyles, shaved eyebrows and the use of hair extensions
marked women as commercial sex workers, but that such practices cannot be
considered eternally forbidden. In other words, the prohibitions were not directed
at specific markers of identity but rather at the associated amoral behaviour. After
all, cutting one’s hair or lengthening it are simply ways to make one attractive.
Thus, if it is grooming that is to be prohibited, then all forms of grooming must be
forbidden for everyone. But Islam allows us, including women, to make ourselves
more attractive, provided it is not for the purpose of engaging in behaviour that
lowers our self-respect or inhibits justice.”

Using this contextual reading method, we may go further to reinterpret all texts
of the Hadith commonly understood as sources of discrimination against women
in Islam. This method deliberately adopts the ethical principles of Islam as the
light by which to understand the messages of its revelation, which were presented,
interpreted and applied within the realities of political, social, historical, cultural
and economic contexts. In the next two sections, I will reread the text that forbids
women from travelling unless accompanied by their relative (mahram) and the
text that outlines the concept of household leadership (giwama) in the light of the
principle of justice within the changed realities of our contemporary social context.

5. The ethic of the concept of mahram on women’s journeys

Contemporary interpretations of many hadiths continue to engender inequal-
ity and unfairness in the relationship between men and women. This inequal-
ity violates the most fundamental principles of the Qur’an and Hadith. For that
reason, a reinterpretation of hadiths that address the relations between women and
men is imperative in order to turn the ideal of social justice embodied in Islam into
a practical reality. The hermeneutical ground for the project of reinterpretation is,
in the word of Sa‘diyya Shaikh, to ‘unearth [the] construction of a religious anthro-
pology in which humanity, male and female, is presented in ways that are holistic,
non-hierarchical, egalitarian and, I dare to say, Islamic!™*

Take, for example, the hadith of Abdullah bin ‘Umar, which prohibits women
from going out by themselves:

It is impermissible for a woman who believes in Allah and the Day of Judgment to
travel the distance that can be covered in a journey of one day and one night without
being accompanied by a close relative whom she may not marry (mahram).»

In a feminist perspective, it would seem clear that a patriarchal way of thought lies
behind this text and its interpretation among scholars and jurists. In the patriarchal
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view, the woman’s body is problematic and not only should be covered to limit
the perilous temptation (fitna) it represents, but should be prohibited from public
space, and, moreover, from a long-distance journey on her own. A quick reading
of the book of Subul al-Salam (Paths to Peace), a commentary on hadiths of legal
import (ahadith ahkam) by al-San‘ani (d. 1768), confirms this assumption. This
book links the above hadith with the nature of bodily temptation of women. The
book also mentions the opinion of al-Nawawi, who views the matter as a general
restriction without any consideration of the duration mentioned in the text. The
opinion that prohibits only young, not older, women, mentioned in the Subul, also
justifies, obviously, the feminist assumption that the text was produced and inter-
preted on patriarchal grounds.*

However, as I discuss in the following, the issue was disputed among Hadith
scholars and jurists, and this dispute uncovers the possibility of a less gender-biased
interpretation. In the account of Ibn Hazm (d. 1064) in his magnum opus Al-Muhalla
bi al-Athar, versions of the above hadith as well as opinions of jurists on the matter
differ. One version states that the Prophet prohibits a woman from journeying
unaccompanied by a mahram for more than three days and three nights; another
mentions a journey of three days; yet another, two days; one states the prohibition
even for a journey of only one day; and there is also a version that unconditionally
forbids an unaccompanied woman from making any journey.*

In the report of al-Zuhri (d. 742), however, ‘A’isha, the beloved wife of the
Prophet, disavows the text by saying: ‘Not every woman has a mahram.** This
saying of ‘A’isha is considered by al-Zarkashi (d. 1392) as her criticism against her
fellow Companions who narrate the above hadith from the Prophet. Moreover,
some reports state that ‘A’isha made a journey and was not accompanied by her
mahram.®

Though the majority of jurists have adopted a literal understanding of the
prohibition rather than seeking the reason (‘illa) behind the text, legal opinions
vary on ‘the issue of an unaccompanied woman’, particularly with regard to the
matter of hajj. We may reveal an ethical purpose of the ruling from the features
of this dispute. Interestingly, literalists such as Ibn Hazm avow the possibility of a
woman travelling alone on hajj. He opens the discussion by saying:

A woman who has no husband nor close relative performing hajj with her may
travel without any requirement (to find a mahram); if she has a husband obliged to
do hajj, he should travel to accompany her; if he does not do so, he becomes disobe-
dient towards God the Almighty. Therefore, she may travel alone without him for
the hajj and he has no right to forbid her.*

In arguing his opinion, Ibn Hazm interprets the hadith concerning the prohibition
with reference to the Qur’an (3:97), which describes hajj as a religious duty for men
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and women (al-nds); to hadiths about women being permitted to go to mosques; and
to the hadith that commands a man to accompany his wife, rather than forbidding
her from the journey of hajj.+

However, in the absence of an ethical perspective on the issue, and as part of the
patriarchal context of his society, Ibn Hazm takes a stance only on the direct literal
logic of the rulings. Accordingly, he limits the permission only to performing the
hajj, and even then only the obligatory one. He still encourages women to stay at
home and asks them to obey their husband. In the case of non-obligatory hajj,
for instance, he argues that women are not allowed to leave their home without
their husband. Indeed, according to Ibn Hazm, to obey the husband is the highest
religious duty for the wife, and it ranks above performing the non-obligatory hajj.

A contextual reading entitles one to link the hadith on the mahram to the ethi-
cal principle that vulnerable people should be protected from the possibility of
violence, particularly in the chaotic social context of wars. This principle is not
only advocated by many verses of the Qur’an, but found amid the diversity and
complexity of the classical scholarly debate on the issue. For example, protection
is linked to the issue of accompanying women on their journeys in the Shafi‘i
school of law, under the rubric ‘safety of ways’ (amn al-turuq).

In the commentary on the hadith that ‘A woman should not travel’, Ibn Hajar
al-‘Asqalani (d. 1448) quotes in his Fath al-Bari the opinion of al-Karabisi (d. 859),
the student of al-Shafi‘i, who sees no problems with a woman travelling alone on
her hajj or ‘umra, as long as her safety is guaranteed during her journey; al-Qaftal
(d. 1026) and Abu al-Mahasin al-Ruyani (d. 1107) extend the argument to travel
for any purpose.* Thus, the security of a woman’s journey should be posited as
the objective of the hadith, not the literal prohibition of the journey itself. It stands
to reason, accordingly, that all components of society would be under a common
obligation to ensure the protection and security of the entire populace.

In addition, the literal reading of the hadith that prohibits women from travel-
ling should be critiqued with reference to other texts of the Hadith. The two follow-
ing hadiths provide further evidence that women have the right to travel without
any religious restriction because the mahram rulings are only a matter of sugges-
tion in the context of tribal society. First, in the hadith of Abu Sa‘id al-Khudri, the
sentence ‘A woman should not travel without being accompanied by her close rela-
tive’, is followed by ‘Journeys should not be conducted unless to three mosques; the
mosque al-Haram, the mosque of al-Agsa, and my mosque.”¥ Both sentences are
mentioned in one hadith reported by al-Bukhari. Although both use the same nega-
tion, 4, many jurists interpret the former sentence as prohibition, but the latter
only as a suggestion. The latter sentence, according to the jurists, only suggests
the best places in religious terms for Muslims to travel. Accordingly, no Muslim is
prohibited from travelling to other than the three mosques, or even to other places
than mosques. If the second sentence should be taken as a suggestion, I submit
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the same should apply to the first sentence. Thus, the first sentence also merely
suggests a woman not travel without her close relative. A woman, therefore, is not
prohibited from travelling alone, particularly if the journey is safe and good for her.

Moreover, it is reported by ‘Adiibn Hatim in the reliable collection of al-Bukhari
that

Once a man came to the Prophet, peace be upon him, complaining of the condition
of poverty, while another came with the case of brigandage. Then the Prophet asked
his companion ‘Adi bin Hatim: ‘Have you seen the city of al-Hira?” ‘No,” he replied,
‘T have just been told about it.” The Prophet then replied: ‘If you have a long life,
you will see a woman who makes a journey from al-Hira and circumambulates the
Ka‘ba; for she does not fear anyone except God.™*

The quotation above discloses the context of why women, and even men,
should be accompanied when they make a journey, namely the risk of high-
way robbery. When the way becomes safe, people, including women, will travel
comfortably from one place to another. It is a clear statement, I think, that
shows the literal understanding of the hadith to be a mistaken ijtihad, because
it not only misses the context of the text but negates the ethical principle advo-
cated by Islam. Moreover, the subject should be discussed in light of the rights
of women to work and to learn, which are principles of Islam advocated not
only by the verses of the Qur’an but also, as mentioned in the work of Abu
Shuqqa, by the Hadith.

Unlike the conservatives, who refer to the text above for the notion of women’s
domestication, the contextual reading argues for the protection and security of
all people. At the time the hadith was narrated, the category of those in need of
protection included women. In the tribal social system at the time, accompany-
ing women was the only possible and reasonable way to keep them safe on long-
distance journeys.

Unlike tribal society, the social order of our society no longer depends upon
self-help and communal solidarity, but on the existence of rational institutions
and systems, which include law enforcement and equal rights for all. Today, the
state is expected to provide safety and protection for all of its citizens. Accord-
ingly, the hadith needs to be understood as having emerged from a tribal
context in which the family, the clan and the tribe protected their own. Now
that society has significantly changed, the challenge today is how to interpret
and integrate these older directives and sanctions within emerging civil societ-
ies. In essence, the time-honoured tradition of patriarchal authority is being
significantly challenged by notions of gender equality and rule of law, and the
interpretation and application of the Hadith has thus become a topic of consid-
erable contention.
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6. Reinterpretation of the concept of giwdama in the household

In the main schools of Islamic jurisprudence, the marital relationship tends to be
a hierarchical one in which the husband becomes the head of the household, while
the wife is subordinate to him. The jurists have formulated, accordingly, a set of
obligations of the wife towards the husband, as distinct from those of the husband
towards the wife. The main duty of the husband, to provide maintenance (nafaqa)
- shelter, food and clothing - is juxtaposed with the wife’s main duty of submission
(ta‘a), that is, obedience to please the husband at least in terms of his sexual needs.

This unequal model of the relationship leaves the wife vulnerable to violence, as
the husband has power to chastise, even to beat, the wife, while she has no power to
chastise the husband. In the account of al-Nawawi of Banten (d. 1897), for instance,
the husband has the right to beat his wife for trivial reasons such as the wife’s
refusal to dress when the husband asks her to do so; her refusal to immediately
engage with her husband in sexual intercourse; going out without her husband’s
permission; tearing her husband’s garment; touching her husband’s beard; saying
the word ‘donkey’ or ‘stupid’ to her husband even when he has just shouted at her;
showing her face to others; talking to a non-mahram (a person other than a close
relative whom she may not marry); talking to her husband loudly so that others can
hear; or giving away something to others from the house of her husband which she
should have taken care of or kept.*

The obedience of the powerless wife and the possibility of violence by the
powerful husband are derived from the literal concept of giwdma, namely, the
leadership of men in the household, which is contrary to the principle of justice
and equality of Islam. The concept of giwama should, accordingly, be revised
to implement the principle of justice. As it relates to marriage, for example, the
implementation of the principle of justice includes, among other things, the
consent of both parties to the marriage contract (2:232-3); the assumption of
responsibility (4:58); a shared commitment to create a peaceful family life that is
tull of love (30:21); an obligation to treat each other with kindness (4:19); consulting
each other in order to resolve problems (2:233, 3:159, 42:38); and, lastly, sharing the
tasks of daily life in order to avoid saddling one party with an unfair burden.

In the Indonesian context, besides verse 4:34 of the Qur’an, many religious
preachers maintain the subordination of women in the domestic realm with
reference to the hadith of ‘Abdullah ibn ‘Umar:

I heard Allah’s Apostle saying, ‘All of you are guardians and responsible for your
wards and the things under your care. The Imam (i.e. the ruler) is the guardian of
his subjects and is responsible for them and a man is the guardian of his family
and is responsible for them. A woman is the guardian of her husband’s house and
is responsible for it. A servant is the guardian of his master’s belongings and is re-
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sponsible for them.” I thought that he also said, ‘A man is the guardian of his father’s
property and is responsible for it. All of you are guardians and responsible for your
wards and the things under your care.”

Consistent with the commitment to the principle of justice, this hadith should be
interpreted to develop the ethics of rulings rather than used for its literal mean-
ing. Unlike the conservative reading, the contextual reading of the above hadith is
centred on the ethic of responsibility rather than on the ruling of guardianship. The
text, as clearly mentioned in the first and the last sentences, highlights the moral
responsibility of everyone as a guardian. The scopes of guardianship mentioned in
the text — the caliph over his people, the husband over his family, the wife over her
household, the servant over his master’s wealth and the man over his father’s wealth
— are only examples of where people should apply their responsibility. The ethic of
moral responsibility is fixed regardless of persons, place and time, while the scope of
guardianship, on the other hand, is changeable due to the conditions in the context.

Literally, the text highlights that the wife can be the guardian of the household
of her husband (ra‘iya fi-bayt zawjiha) while the husband is the guardian of the
whole family (ra‘in fi-ahlihi). In another narrative, reported by al-Bukhari, the wife
is also the guardian of the family of her husband (ra‘iya ‘ala ahli bayt zawjiha).»
Again, the scopes are not the crux of the message of the hadith; for the wife also
can be the guardian either of the household or the family, though both are within
the scope of the house of her husband. In the absence of the husband, for instance, the
wife, practically, becomes the guardian of the whole family. She is not the guardian
of only the internal household, but is also responsible for working outside it to
provide everything needed by the members of the family. Of course, in our time
there are many families with both husbands and wives working outside the home.
Therefore, the scopes of guardianship of each member of the family should be
changed in accordance with their capability, while the ethic - that everyone should
be responsible for his or her guardianship - remains as the main purpose of the
rulings of Islam.

The conservative concept of giwdama in the Islamic jurisprudence was obviously
established on the basis of the fundaments of philosophical, metaphysical, social
and legal assumptions and theories developed in the social context of patriarchal
systems. Therefore, the nascent reinterpretation of the hadith of Abdullah ibn
‘Umar, above, will be insufficient to purge the concept of giwama of its patriarchal
elements. However, discussion of the ethical meaning of the hadith discloses the
possibility of changing the concept of giwama to be more suited to the principles
of marital relationship advocated by the Qur’an: equality, justice, peace and shared
responsibility for one another. The concept of giwama, accordingly, should be
interpreted as a responsibility of those who are physically and mentally better
qualified to protect and guide those members of a family who are less qualified,
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regardless of gender and age. This is beside the principles that members of the
household are obliged to treat each other with kindness, respect, love and mercy.

7. Conclusion

The discussion above argues for the reinterpretation of texts of the Hadith in terms
of gender equality, as the possibility of gender-equal interpretation is opened up
within the diversity of classical Islamic scholarship. Indeed, in my opinion, this
reinterpretation contributes more to the agenda of gender equality among Muslims
than does challenging Muslims about the issues of the authority and validity of the
Hadith. The authority and the authenticity of the Hadith - the assurance that the
Hadith convey an accurate account of actual words and deeds of the Prophet -
have, in fact, been discussed broadly by Muslim scholars since the early centuries
of Islam. To reiterate, according to the sciences of the Hadith, for example, the
sayings and deeds of the Prophet cannot be considered to be reliable as a second
source of Islamic law unless they pass two main categories of assessment; namely,
those relating to the chain of transmission (sanad) and those relating to the text
(matn). Scholars of Islamic jurisprudence (figh), in this respect, have also extended
the eligibility criteria of the Hadith to insist that it not be contrary to the Qur’an or
the dictates of reason and natural law, which excludes some accepted texts of the
Hadith of al-Bukhari.>* While the grounding of the evaluation of even the authentic
hadiths in the Qur’an is quite obvious in the works of al-Ghazali and al-Qaradawi,
the use of reason in such an evaluation may, to some extent, be found in the work
of Rashid Rida (d. 1935).”* However, as Daniel Brown argues, what they do is not
outside of classical criticism of the Hadith, but is rather ‘explicitly grounded in the
Islamic intellectual tradition itself .5

In sum, any work of reformation of Islamic understanding simply cannot disre-
gard the significant role of the Hadith as a source of Islamic teachings. This is to say
that reinterpreting the Hadith, especially those texts which address the relations
between men and women, is necessary work in order to achieve gender equality
in Islam. It is also likely to be fruitful work, as the number of positive texts on
women’s issues is far greater than the number of negative ones, most of which are,
in any case, weak. I am suggesting that we work for interpretation as the Hadith,
according to Siddiqi, ‘still [wield] a great influence on the minds of the Muslims,
and is bound to influence them in the future also’. In this respect, Khaled Abou
El Fadl notes that ‘[it] is fair to say that considering the wealth of historical and
legal sources that are yet to be studied, edited, or published, our understanding of
gender dynamics and the way that these dynamics influenced the development of
Islamic jurisprudence is still in its nascent stages’.>* I hope that there will be many
more attempts among Muslim feminists to address the lack of scholarship with
regard to reinterpreting the Hadith to advocate gender equality within Islam.
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RETHINKING MEN’S AUTHORITY
OVER WOMEN"

Qiwama, Wildya and their Underlying
Assumptions

Hassan Yousefi Eshkevari

In Islamic culture and legal tradition, the men in the family (father, husband
and, in some instances, brother or even grandfather) have a kind of authority
or guardianship right over women. This view is supported by some Qur’anic
verses and sayings of the Prophet and other religious authorities, which will
be referred to later. Such a notion has prevailed, in different manifestations,
throughout history, in all religions and in all societies, and it still exists, even in
more progressive and developed countries; therefore, it is necessary to explore
its sociological, historical and epistemological origins in religion and in other
areas. Given the interconnection between systems of thought, beliefs, rituals
and cultures, an investigation of their origins and analysis of the reasons for
their existence will help us to understand this patriarchal view, and the legal
tradition that grants men authority over women.

* Translated from Persian by Ziba Mir-Hosseini.
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1. The epistemological assumptions of male authority

The assumptions underlying the idea that men have authority and guardianship
over women are numerous and varied; here I will only list, in the briefest possible
way, the three salient ones.

1. Men are created superior to women and women are evil, possess an evil essence,
or can create evil, and must therefore be controlled. Such a belief is reflected in the
literature and proverbs of varied peoples and nations. It is both supported by, and
the product of, certain assumptions, notably with regard to women’s weakness in
reason, the strength of their emotions, their sexuality and its power to corrupt men,
and some features of their sexual physiology, such as menses and childbirth, which
involve blood and are considered to be polluting.'

2. The patriarchal family is the basic unit of society, and must be protected for
its survival. The family, which at first was natural and inevitable and was formed
due to necessity, has, in the course of history, gone through many transformations,
with the changing conditions of human social life and interaction with many direct
and indirect factors. In these changes, assumptions like those discussed here played
arole in defining the purpose and philosophy of the family, in developing an intricate
set of rules and laws to regulate relations within it, and eventually in giving the insti-
tution and its continuation an aura of sanctity. These fundamental beliefs and teach-
ings naturally and openly led to the emergence of a family with a hierarchical struc-
ture, with the man in charge, as provider and protector. In Islamic legal tradition this
becomes the man’s right of guardianship (wildya) over the family. The principle is
that the family is the basic unity of society and must be protected: how this principle
is interpreted can have an important role in defining the position of women and their
rights in relation to men (father, husband, brother).

3. Aristotelian justice. Although the Aristotelian notion of proportional justice
is no longer as significant as it was with respect to women’s rights and status in
the family, its influence on philosophers and religious and social thinkers in the
last two millennia has been immense. Aristotle’s ideas and teachings have had
an impact on many philosophical, political, social and religious branches of
knowledge, including those developed by Muslims. We know that Aristotle
believed in the doctrine of essentialism, according to which things and beings
have essences that are unchangeable. This doctrine influenced Greek, Chris-
tian and Islamic philosophies throughout the Middle Ages. Humans, Aristotle
considered, have an unchangeable essence, but are created in different racial
and social groups for the fulfilment of certain duties in human society. He
believed in a hierarchal, caste-like social order in which slavery was a natural part;
humans are born to be masters or slaves. In this framework, justice, which for
Aristotle was of great importance, was also interpreted in an essentialist way.
That is to say, ‘justice is to maintain everything in its proper place’, and since
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the place of everything and everybody was fixed and essential, justice meant
keeping that place, and treating people accordingly. Injustice meant going against
the essence and not granting individuals the rights they were due. According to
such notions of humanity and justice, a slave rebelling against a master or a woman
rejecting a man’s authority (be it her father’s, husband’s or even her brother’s)
threatens the social order and family organisation, and is thus behaving unjustly
and is subject to punishment.

These epistemological assumptions, shaped and consolidated over several millen-
nia, became the basis of an authoritarian ethical and legal system that is premised on
the notion that, if women fail to obey men in the family and society, justice will be
compromised, as both family organisation and social order will disintegrate. It was in
such a context that the notions of wildya and giwama found their proper meaning in
Islamic language and legal thought, and became the backdrop to a set of rulings that
required women to submit to their husbands and to ask their permission for many
things, including leaving the house. Numerous restrictive legal rulings in figh and
religious-based ethics, such as the requirement for women to cover their entire body
and not to display their beauties (tabarriij),* are premised on such epistemological
notions. Other rulings allow polygamy for men; grant the guardianship of minor
children to the father, or even the grandfather; prevent women from being judges or
political leaders; and ordain different inheritance shares for males and females.

These assumptions, thanks to constant reiteration, now appear to be common
sense. But if, for whatever reason, we question them or interpret them differently,
it is evident that we must completely transform the laws derived from them.

2. Alternative assumptions

If we admit that (a) the above assumptions play a significant role in determining
relations between men and women, (b) they are, in turn, the product of historical
and legal legacies, and (c) we must transform the situation in the interest of women
and the health of society, then we must modify the assumptions, or at least inter-
pret them in a more humane and beneficial way. In my opinion these assumptions
are flawed. In what follows I shall refute them and introduce other principles (in
particular from within Islamic legal thought) to create a way of rethinking the issue
of women’s rights in Islamic legal tradition.

1. Men and women are created essentially equal. Fortunately there is little
need to provide justification for this assertion, as there is no sound argument or
textual proof for the absence of essential equality between men and women. On
the contrary, in particular in Islam, there is ample textual and rational evidence
to support the idea that the two human sexes are essentially equal. This is so self-
evident that the burden of proof is on those who deny it. A number of Qur’anic
verses clearly say ‘we have created you from the same nafs (soul)’ (4:1, 6:98, 7:189,
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31:28, 39:6). It is noteworthy that there is an entire chapter with the title ‘Women’
(Al-Nisa’), which starts with this sentence, and there are a number of hadith to
support this. In Quranic ontology, no human is distinct from other humans;
neither race, nor colour, nor status brings distinction, as clearly stated in a famous
verse (49:13). Salvation, as the ultimate objective of religion, depends only on
righteousness (tagwa) and righteous action (‘amal salih); men and women have
the same potential and qualifications for salvation (4:124), and are addressed as
male (mi’'minin) and female (mi’minat) (e.g. 9:71-2). This assertion is endorsed
by what humans have gained through knowledge and experience; among these
important gains are Articles 1 and 2 of the Universal Declaration of Human
Rights (adopted by the UN in 1948) that fortunately have been ratified by almost
all peoples and nations, making this a universal consensus.

2. Women are not inherently weak in reason or ruled by their emotions. If we pay
attention to the arguments of those who are against women participating in political
and social matters, serving as judges, or even having the right to the custody of their
own children, we see that they are generally based on the proposition that women are
weak in reason and are controlled by emotions; thus they do not have the required
capacity for such tasks, which can only be performed by men, who are rational and
not emotional.

The fact is, such a belief is a historical construct, the product of the age of men’s
domination and the fading of women’s role in society. Such a historical mindset
also influenced the religious sources and traditions after the Prophet’s time. Many
traditions were fabricated and then attributed to the Prophet or other religious
personalities,® as is attested by rigorous research on the history and genealogy of
such traditions. In recent years, with the expansion of Western natural sciences in
Muslim countries, some base their views about women’s inferior rationality on
arguments drawn from science; for instance, they say that women are inferior to
men because their brains weigh less than men’s, or because they are physically
weaker than men. However, there is no rational or scientific basis for assuming
women to be mentally inferior; rather, in the course of history, women generally
had fewer opportunities than men for intellectual and rational growth. This, in
turn, was the product of men’s historical domination, which, in practice, gave
fewer opportunities to women, who were secluded and marginalised in social and
political life. It has nothing to do with men’s or women’s natural abilities. From
‘what is’, an ideological and eternal ‘ought’ cannot be derived. Experience (also in
our time) shows that once women have enough room to grow, to become aware,
to acquire the knowledge and skill to assume responsibility, they have proven their
capacity to do so.

This does not mean that men and women are identical in creation and have
exactly the same attributes. Certainly their bodies, as sexual and physical struc-
tures, are different, and these differences inevitability lead to certain differences in
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individual, collective or sexual behaviour. But the point is that men and women are
created as humans’ and are equal in humanity (i.e. none is more human than the
other); more importantly, natural and genetic differences (even if it were true that
men and women differ in their capacity for reason or emotion) are not the basis of
the rights of men and women or the family organisation.

3. The family is a joint enterprise. The question of the ‘family’ is a sensitive and
important one. There is no doubt that it emerged as an institution and went through
various forms and fundamental changes over time. The concept of the family as we
know it, and laws governing relations among its members, have been through many
changes and, as already stated, are the product of socio-historical processes. But they
are premised on certain assumptions that are no longer valid. Therefore, we now
need to rethink these assumptions, to correct the theoretical and practical errors in
them, and to come up with a new definition and a new set of rulings.

If we take into account the primary principles of Islam (the universal and general
principles taken from the Qur’an and valid Sunna), there is no doubt that this religion
has stressed the importance of the family and its integrity. Islam brought important
transformations to family organisation and customs among the Arabs in the Hijaz.
On the one hand, it reformed and restricted some areas of laxity and promiscuity
in relations between men and women; on the other, it removed some restrictions.
On the whole, it enhanced women’s position in the family and society, and gave
them more rights.

We are now at a very different historical juncture, but, arguably, there is still a
need to preserve the family as the basic unit of society and the prime locus of social-
isation and education. We can even claim that the ‘Islamic family’ can provide a
good model; but what we cannot provide is a reasonable Islamic defence for those
archaic traditions and rulings whose time is past. This is the case because these
rulings — whether they are Shari‘a-based (ahkam shar) or attributed to the Shari‘a
— are compatible with neither our theological and epistemological assumptions nor
contemporary notions of justice. Justice, which is one of the fundamental prin-
ciples of Islam, cannot have a fixed and unchanging meaning and expression. In
seventh-century Arabia, family organisation had a pyramid-like structure, with the
man as the head; he had authority over women and children. Family members
were naturally assigned rights in accordance with the patriarchal ethos on which
the social order was based. This was the case in most societies then, and continued
to be so more or less everywhere.

Since we need laws regulating the family and relations among its members, I
suggest the following. That is, we admit, as a general presumption and a religious
principle, that the realm of the family is a joint enterprise (mulk musha®) in which
no one — husband, wife, children or others - is distinct from the others in essence
or natural rights. In effect, the rights of each member should be decided according
to what is accepted as good practice in our time and cumulative human reasoning
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(which includes the joint interests of husband and wife as the two main elements of
the family). These rights should also be consistent with a definition of justice that
is both local and contemporary. In the Qur’an, many social and family matters are
referred to ma‘riif, which in Qur’anic language denotes the best accepted practices
of the time (‘urf al-zaman); these are not necessarily covered by religious law.

The intention is not to elevate the best practice of the time, but to suggest that
laws and social systems in different human societies carry weight because they
represent the sum of collective knowledge and accumulated experience of succes-
sive generations. For this reason, they are not only less prone to error than the
impulsive ideas of an individual, but provide a better basis for continuity, reform
and gradual change in society. There is no other way to bring about change of
any kind or extent than to build on the customs and practices of the time. This
is what all the prophets did. This kind of appeal to tradition or ‘urf does not,
of course, mean the blind following of, or submission to, ancestral traditions;
the Qur’an has given numerous interdictions of ignorant imitation of past tradi-
tions. However, reflecting on the causes of the revelation of these verses indi-
cates that the Qur’anic interdictions largely related to the realm of dogma, tawhid
(the unity of God) and polytheism. A large majority of religious laws are in fact
imda’i (endorsed) - those that endorse already existing practices. In short, what
we have in mind by appealing to ‘urfis based on four elements: (1) awareness of
‘urf (etymologically ‘urf means ‘the known’); (2) critique of ‘urf; (3) a rational
approach to ‘urf; and (4) a search for better alternatives. But we should not forget
that this is an ongoing and fluid process; therefore, in the course of time ma‘rif
practices are transformed, and what was commended and optional (mamdiih
wa mukhtdr) can become the opposite: abhorred and proscribed (madhmiim wa
munkar).

In a religious society, laws and practices that can be defended in the name of
religion can also be part of socially accepted customs. In practice, of course, a
division of labour and responsibilities in the family is unavoidable, but what is
important is that, in the theory of the family as a joint enterprise, it is the collec-
tive logic and custom of the time that determines rights within the family, not a
set of fixed and immutable laws.

4. No one should dominate another. If we go back in history, we clearly see that
the phenomenon of patriarchy (like other types of supremacy) and the notion
of men’s authority over women stem from a crucial belief that we now call the
‘right of dominion’ (haqg-e solteh). The belief that certain persons, groups, races or
families are inherently superior to others, was part of common sense in the past; thus
men’s ‘right of dominion’ and authority over women was presumed to be natural and
common sense. But if we reject this presumption as unnatural, and start from the
notion that no individual or group should dominate another, then we prevent the
emergence of any social or family organisation based on the notion of the intrinsic
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superiority of one person over the other. In fact, such a notion was clearly stated
and stressed in the Abrahamic and monotheist religions. In Islamic thought any
submission apart from submission to God is a heresy. If we take into consider-
ation numerous Qur’anic verses and hadith, and the whole logic of the principle
of tawhid (unicity, monotheism), negation of any type of domination becomes
an undeniable religious tenet. The same sources also indicate that the meaning of
submission to God is not merely an abstract theological notion, but is manifested
in concrete, social affairs.

How are we to understand notions such as wildya and giwama in a way that is
compatible with the principle of tawhid? If we look at the kinds of family struc-
ture and relations between men and women in Muslim cultures and societies, we
see that at least some of the laws that are attributed to God and the practice of the
Prophet, in effect require the submission of one human being to another; they
require a woman to submit to her husband’s desires. In Islamic legal discourse a
woman is considered as property that can be possessed and occupied; terms such
as tamlik (possession) and tamattu‘ (enjoyment) in the marriage formula (‘aqd),
and tasarruf (conquest) in referring to consummation, speak of an androcentric
mindset in which a woman is the object of male pleasure.

5. Women enjoy economic autonomy. One of the important issues is that of
women’s economic independence, the absence of which in the course of history
has created many problems for women, children, and even men. Although in
religious legal discourse women have always had the right to economic auton-
omy, in practice it was denied to a large majority of women. Women in the
past were not considered part of the labour force, as they were not allowed to
take part in wars and their maintenance was the duty of men. Men’s access to
wealth and economic success was one of the main reasons that enabled them
to have several wives. This state of affairs found its way into the figh rulings.
When Islam gave women rights to inherit, traditional-minded Muslim men
objected and saw it as unjust; their argument was that, because women did not
participate in wars and jihad, they were not entitled to inherit from the wealth
produced by men.

It is evident that such a state of affairs has disintegrated with women’s access to
education and entry into the labour market. This is, of course, in the interests of
women, and ultimately of men and society. Now we Muslims admit that women
have the right to acquire education and skills, and to enter the labour market as men
do, which means that we have accepted and acknowledged the social and economic
imperatives of our time. Hence, we can no longer defend many of the legal rulings
that are attributed to the Shari‘a and are part of traditional figh. For instance, how
can we explain and justify legal rulings such as women’s lesser share in inheritance,
men’s right to polygamy, mahr, men’s obligation to provide maintenance for their
wives, women’s obligation to obey their husbands, men’s right to prevent their wives
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from leaving the house without permission? What is the meaning of giwdma and
wilaya when men and women as equal human beings unite for the best interests
of their family?

6. Figh should not be maximalist. One of the basic quandaries that we face is the
a priori belief that Islam is all-inclusive. After the Prophet’s death, Muslims gradu-
ally came to think of Islam as a comprehensive religion with a programme and a
legal ruling (hukm) for every aspect of human life; therefore, believers must live
their lives in accordance with these rulings. This idea was based on Islam’s univer-
sal appeal, as the most complete religion (5:3) and ‘the seal’ of all religions (33:40),
and on an expansive and novel interpretation of the Prophet’s conduct. It was thus
claimed that the religion of Islam has perfected and completed the other, earlier
monotheist religions and abrogated their laws, and that the path to salvation is in
absolute obedience to the Prophet of Islam and the laws that he brought. From the
outset, on the basis of “You People’, a general address that appears many times in
the Qur’an, it was claimed that Islam is a universal religion and is for the salvation
of all human beings, hence its laws and commands are perfect, for all people and for
all times. It was in order to conform to these theological claims that the Prophet’s
conduct, Sunna, acquired a universalist meaning.

These claims, which are based on interpretations of certain Qur’anic verses, on
the principle of Muhammad as the last Prophet, and on the necessity to follow his
example, gradually became part of Muslim dogma and belief. But they all are open
to disputation and can be refuted through textual and rational arguments.* Between
the second and fourth centuries after Hijra, the science of Islamic jurisprudence or
figh was shaped and the specialist class of fugaha’ emerged, claiming to be the only
ones with religious knowledge and the right to determine the duties of believers in
the context of the five rulings (wdjib, haram, mustahabb, mubah and makrah). Thus
Islam became conceptualised as a complete and all-inclusive religion that has an exact
ruling for every aspect of life from birth to death. Denial of such claims was regarded
as heresy, although they were all based on certain readings and understandings of
Islam’s textual sources that were shaped in interaction with the needs and conditions
of the time, not least the expansion of the Arabo-Islamic empire. In this process, figh
became the totality of Islam, and the fuqahd’, as experts in Islam, became the exclu-
sive point of reference for resolving all religious, legal and social problems.

Now the time has come to ponder and rethink this historical legacy so that we
can cut the Gordian knot in figh, ijtihad and Qur’anic interpretation. We need to
question such perfectionism and the totalising aspects of figh, as well as the need
for ‘religious authority’, at least in the way it exists and functions now. Once we
realise that we do not have to refer to religious authorities and their fatwas for deci-
sions on every issue, the domain of figh, and by extension the role of the fuqaha’,
will be curtailed. Did people refer to fugaha’ or interpreters of the Qur’an in the
first century of Islam in order to make decisions?
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Such an attitude can resolve many problems with legal rulings relating to
women’s rights and the rights of spouses in marriage, most of which were certainly
devised after the second century. If we accept the premise that all human beings -
including believers — are endowed with free will and can decide for themselves, and
that they - not the men of religion - are accountable for their choices and deeds,
then, to use a figh idiom, the realm of mubahat (religiously neutral or permissible
acts) will be expanded and many restrictive laws will become redundant.

7. Mutability of social rulings in the Shari‘a. One important question in figh and
in Islam is the mutability or immutability of religious-based laws (ahkam shar);
any answer to this question has social and political implications, including in the
realm of women’s rights. In the face of developments mentioned in the previous
section, the idea that all laws that are derived from the Qur’an and Sunna are eternal
and unchangeable has remained more or less intact.

However, from the very outset, Muslims in everyday experience came to the
realisation that many of the laws stated in the Qur’an and the hadith cannot be
applied in all places and at all times. For this reason, they found ways to make them
relevant and applicable to circumstances different from the time of revelation. When
‘Umar, the second caliph, declared ‘what was licit to you at the time of the Prophet
is now illicit’, it originated from a concrete and tangible social need. The notion
of ijtihad was one device that, for the first few centuries, was able to resolve the
problem. Other ways to accommodate change were also devised; in my research I have
come across the following solutions that the Shi‘a jurists, both past and present, came
up with to resolve the incongruity between rulings and changing contexts.

- Divisions of rulings into changeable and unchangeable, as advocated by
prominent scholars such Mohammad Hossein Na‘ini (d. 1860), ‘Allameh
Hossein Tabataba’i (d. 1981) and Morteza Motahhari (d. 1979). This is a so-
lution that is recent to Shi‘a figh; there are no clear criteria for determining
what is changeable and unchangeable, and perspectives differ. Yet such a
division makes religious law more fluid and flexible.

- Dynamic jurisprudence (figh-e puya) as opposed to traditional jurispru-
dence (figh-e sonnati). This was promoted by a number of young scholars
in Qom seminaries before the 1979 Revolution and had a great deal of ap-
peal, but in practice its advocates have not yet come up with a clear and
workable formulation.

- Absolute rule of the jurist (velayat-e motlageh-ye faqih), which was in-
troduced by Ayatollah Khomeini after the establishment of the Islamic
Republic, to resolve the problem of the non-applicability of some figh
rulings in Iran. In effect, according to this theory, whenever the ruling
jurist (vali-e faqih) discerns that the application of primary and secondary
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rulings is not possible and endangers the political system, then he can
intervene and suspend those rulings temporarily. The only criterion is that
of the ‘interest of the state’, and the right to discern this rests with the ruling
jurist.

The state ruling (hokm-e hokumati). Although such a theory existed in
figh, it was only after the Iranian Revolution that it became more pro-
nounced, as an extension of the political system based on the absolute rule
of the jurist; it is now frequently employed. In effect it removed the dead-
lock and contradictions between religious rulings and the necessities of
the time.

The absence of the infallible Imam. In this situation, it is argued, some rul-
ings, especially penal ones, are not to be implemented, as Muslims do not
yet live in a just society; thus they are suspended (perhaps for ever).s

Conditional suspension. While believing in the eternal validity of religious
laws (ahkam shar), some Muslim intellectuals contend that their imple-
mentation is contextual, contingent on the existence of certain conditions.
Therefore, while the right context is not provided and all necessary condi-
tions are not fulfilled, these rulings must not be implemented.

The view that certain rulings are not for implementation. In the context
of traditional figh, some jurists hold that harsh rulings (including punish-
ments for sex outside marriage and theft) are designed as deterrents, to
scare those tempted to do wrong.

The distinction between religion (din) and Shari‘a, as raised by some of
the Muslim intellectuals. In this view, religion is general, beyond time and
place, thus eternal, but Shari‘a is time- and space-bound, thus evolving and
subject to ijtihad.

Separating essentials from accidentals. Different variations on this notion
have been introduced by religious intellectuals - for instance, the distinc-
tions between religion and Shari‘a, or fundamentals (usil) and auxiliaries
(furi) in figh. Religious intellectuals have employed this, using different
sets of criteria, in order to find a solution to align the understanding of
Islam with the needs of our time.

Maximalist and minimalist interpretations of religion.®

The changeability of social Shari‘a rulings. Although this theory contains
elements of the previous ones, it holds that no rulings related to social life
(that is to say, laws legislated and implemented in the realm of politics, soci-
ety and family) are eternal; rather, they all have the capacity to evolve and be
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transformed. In effect, the fundamental premise of this theory is that, from
the outset, these rulings were not meant to be forever; and after the death of
the Prophet, for certain reasons Muslims have misinterpreted them.

The only viable solution, in my view, is the last one: to put aside the illusion that all
social rulings of the Shari‘a are eternal” Through scientific and rational inquiry, we
need to rethink some of the epistemological assumptions and theories that inform
our understanding of religion and figh so that we can resolve past and present
contradictions and put an end to the inconsistencies between Islamic law and the
demands of time and place. This is in the interest of religion, believers and the soci-
eties of faith. There is no bid‘a - deviation from religion - in this proposal. On the
contrary, it is a rejection of all deviations that came about after the Prophet, which
are in contradiction with the spirit and philosophy of religion, and in opposition to
the initial invitation to Islam. Let us return to the eternal principles and dogmas of
religion, and, as in the time of the Prophet, accept the premise that people are free
and recognise the right of the believers to regulate the manner of their daily lives.
In the language of the Qur’an, let us leave ‘people’s affairs’ to them, so that they
make their own decisions and live in a world guided by high religious and ethical
principles and the notions of justice and rationality that reflect the best practice
(ma‘raf) of the time.

It is within this framework, of course, that legal rulings relating to the family
and women’s rights will find their rational and proper solutions.

3. The meaning of men’s authority over women (wilaya and qiwama)

Having laid the groundwork, we can now turn to the notions of wildya and
giwama in Islamic legal culture. If the reader agrees with my critique of conven-
tional assumptions and my proposal for new approaches to understanding Islamic
textual sources (the Qur’an, the Prophet’s Sunna and hadith), then we have already
taken a giant step along the difficult road of evaluating religious traditions and
legacies, including religious-based laws relating to women.

What inferences are to be drawn from the principles and presumptions delin-
eated in the preceding section? If we admit the following three points, then logic
mandates that no law that claims to be part of the religion of Islam can go against
these undisputed principles.

(1) InIslamic thought, men and woman are created as humans from the same
essence, and numerous Qur’anic verses affirm the equal humanity of men
and women.

(2) Freedom, the right to choice in all personal and collective matters and
the responsibility that comes with it, and the possibility of salvation, are
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inherent to humans, and numerous Qur’anic verses recognise these basic
principles and dogmas of the religion of Islam equally for men and women
without discrimination.

(3) One of the main objectives of prophethood - and one of the fundamental
dogmas of Islam in particular - is to bring justice, and therefore every
religious-based law, in effect, is an interpretation of what justice entails.

In other words, in Islam laws regulating personal and societal matters are to enable
human beings to achieve freedom and the right to choice and responsibility, which
will ultimately lead to the realisation of justice in the social and political realms.

The family is one of the most important social and civic institutions, and the
laws governing it cannot be divorced from the general laws governing the social
order. The demands of justice entail equality between man and woman as the two
pillars of the family, and their equal access to all human resources and rights. The
understanding of justice is, of course, temporal and, to some extent, local; in partic-
ular the convention (‘urf) of the time determines its instances or its manifestations.
But the criteria for any understanding of justice are equal rights to freedom and
the right to choice and responsibility. As we have seen, the Qur’an also recognises
‘urf as a primary criterion, and refers many affairs to regulation by ‘urf, which in
Qur’anic idiom is ma‘rif (good practice). In fact, the term ma’rif in the Quran is
most often used in relation to the family and relations among its members, includ-
ing regulations regarding divorce, inheritance, and the suckling and care of chil-
dren (such as 2:229, 240, 180; 4:6-8). In the Qur’an it is said that ‘dshirithunna bi
al-ma‘riaf (4:19), that is, consort with them (your wives) according what is accepted
as good practice.®

This means that the ‘urf of the time was the context for the revelation, and that
the Prophet worked to shape social order and laws, introducing reforms and the
value system of Islam and tawhid. Hence, logically we must admit that the basis
and background for legislation in the social and political realm is not religion but
tradition and customary practices. God’s commands and the religious law do not
encompass all human affairs. Why? Because it would be neither possible nor bene-
ficial; the civil laws in the Qur’an, or those that were implemented at the time of
the Prophet, in figh idiom, were nothing more than ‘guidance according to reason’,
and guidance on the basis of the traditions of the Hijaz Arabs. The historical record
tells us that during the Prophet’s time, people, whether Muslim or non-Muslim,
followed existing customs and laws in their daily lives; when there was a need,
the Prophet intervened and changed the conventions through revelation or his
own judgement. In other words, existing laws in the Hijaz were the basis and the
content of legislation, and what Islam did was to add and make some amendments
(of course, important ones). In this way, the Prophet’s practice (sunnat al-nabawi)
is the continuation - in a more elevated, just and humane form - of the traditions
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of seventh-century Hijaz, which, over time, became the source of some important
reforms. The conclusion that we can derive from this analysis is that Islam’s social
and legal rulings at the time of the Prophet (part of the ahkam shar7) were all local
and temporal, and cannot be regarded as eternal and beyond time and place. In
other words, laws were legislated, amended or endorsed on the basis of the needs
and ‘realities’ of the time, not on the basis of Islam’s eternal egalitarian ‘truth’.
Muslims and believers in revelation and prophethood - on the basis of reason and
logic, and even on the basis of the Prophet’s practice - must always give due weight
to the tradition and conventions of the time. In the light of the essentials of reli-
gion as well as extra-religious principles such as nature (fitra), reason (‘aql), ethics
(akhlaq) and justice (‘adala), they must examine and rely on human experience,
and learn from the good conventions and laws of other nations and people. What-
ever convention or law is most just and reasonable, is inevitably more Islamic. This
is the Prophet’s practice, contrary to what some Muslims insistently but wrongly
perceive and believe. It is not the Prophet’s practice to remain frozen in history as
a prisoner of the customs and conventions of the Arabia of fourteen centuries ago.

This principle extends to the family and the laws regulating the rights and
obligations of spouses, expressed in the Qur’an as following the custom and best
practice of the time (‘urf wa ma‘riif); it is evident that custom and best prac-
tice, by definition, cannot be fixed and constant. What remain constant are the
essential rights and equality of all human beings, men and women, as well as
the pursuit of justice, which in current world conditions entails the realisation
of equal rights and non-discrimination. It is noteworthy that in some Qur’anic
verses there are explicit indications of equal and mutual rights between men and
women, including 2:228: “‘Women shall have rights similar to rights against them
according to what is ma‘riaf.”

In the Qur’an, the concept of wilaya is not used in the sense of male superior-
ity or a man’s unilateral and authoritarian guardianship rights over his wife and
daughters. What we find in the sacred text is an equal and bilateral notion: ‘the
believers, men and women, are protectors of one another’ (9:71). In the common
language, tradition and mindset of Muslims, however, this relationship of mutual
protection is understood as men’s authority over women. But this has no firm place
in Islam, figh and its principles, particularly if we take the conventional legal mean-
ing of wildya in figh - that is, the unilateral, and unequal, supervision and care of a
major over a minor, of a sane over an insane person, or of master over slave.

To justify men’s control over women the jurists use the first part of verse 4:34:
‘Men are gawwdmiin of women because God has favoured the one more than the
other, and because they support them.” Qawwdam, generally used for someone who
stands and serves, is variously translated as maintainer, provider, manager, guard-
ian, protector. The theme of the verse is that men are to protect, manage and guard
their wives. Two reasons for this duty are mentioned; one is that God has granted
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more favours to some than to others, and the other is that men spend their wealth
on women. The second part of the verse, apparently building on the first, specifies
the duty of a righteous woman to her husband when he is absent: to remain chaste
and faithful. It is for this reason that the issue of nushiiz (disobedience) is raised:
how a man should deal with a wife who is neither righteous nor faithful. Assuming
what is said in the first part of the verse to be a fixed state of affairs, it is concluded
that men have a kind of authority over women.*

Let us pause and reflect on the two reasons given for men’s authority over
women. The verse states that ‘God has favoured some more than others.” The best
evidence suggests that what is meant is men’s superiority over women, but what is
meant by superiority? It seems that there can be no other reason than that offered
by most interpreters, namely, men’s greater physical strength. I do not know whether
men’s physical superiority over woman is constant, essential and eternal, but if, for
the sake of argument, we suppose that it is, then we need to take into account two
things. The first is that, in the past, physical strength had a unique and privileged role
in the performance of vigorous tasks such as hunting and warfare. More recently,
however, this faculty has undergone intense transformation. Today, many tasks have
become mechanised and computerised, which means that it is superiority of thought
and skill that counts, not muscle power; therefore, those tasks that were performed
by men because they required greater physical strength, can now be performed by
women too. Today scientific skill, intelligence and specialised knowledge have the
final word, and in these respects women have shown that they are not inferior to
men, and, indeed, at some more delicate tasks women may be superior. Conse-
quently, the issue of men’s physical superiority over women is no longer relevant,
and there is no basis for excluding women from occupations or positions such as
serving as judges or witnesses, being in positions of leadership, or taking on the
guardianship of their small children. With the elimination of the reason for such
exclusions, their legal consequences should also be eliminated.

The second point is that men’s superiority leads, at most, to their assuming
some responsibilities (including the protection of the family); it can never be an
inherent superiority or a higher human value. There is no reason to conclude that
men are innately superior and more worthy than women; and neither the Qur’an
nor Islam have drawn such a conclusion. In matters of faith, the Qur’an considers
men and women to be mutually responsible, and regards salvation as contingent
only on faith (iman), piety and good deeds, and nothing more.

As for the issue of men providing for women, inevitably, if women are not part
of the labour force, they are unable to earn enough income to be economically
autonomous; hence, men assume their upkeep, and, in practice, such a system
develops its own laws and legal order.

This economic relationship, whereby men provide maintenance, turns marriage
into a transaction. If we examine some of the legal regulations and traditions among
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the Muslims, we can see the symbols of such a transaction. One of them is the
nature and philosophy of dower (saddq, mahr), evident in the formula that seals the
contract. In figh, sadaq is defined as what the husband pays to the wife in return for
access to her bud’. Etymologically, bud‘ derives from ‘wealth’, but here it denotes
a woman’s sexual organs, or her sexuality. Such a usage clearly reveals the trans-
actional side of marriage. The woman offers a valuable asset, her sexuality, and,
naturally, the man who can pay can acquire the asset. Hence, it is said that al-tazwij
huwa al-tamlik al-bud bi al-iwad ma‘liim (marriage is the ownership of the vagina
in return for a stated compensation), that is to say, in marriage a man buys a
woman’s sexual organ in return for mahr. The words used in the marriage formula
more or less admit such a notion; in particular, words such as tamattu‘ (enjoy-
ment) and istimta‘ (to enjoy) refer solely to the right acquired by the husband; it is
not mutual. Likewise, the terms 7jab (offer) and qabil (acceptance) in the marriage
formula speak of such a one-way transaction, in the sense that a woman offers
herself to a man and man accepts this offer. Some figh idioms also use the notion
of the sale of a woman to a man. The issue of the link between nushiiz (the wife’s
refusal of her husband’s sexual demands) and nafaqa (maintenance) also supports
such a claim. In such a way of thinking, first, relations between men and women
are reduced to the sexual side, and secondly, a woman has only a single precious
asset, her sexuality, which she offers to those who want to buy; women are thus
reduced to instruments for men’s use and pleasure. Indeed, in current language,
woman ‘gives’ and man ‘takes’ pleasure; woman is married and man marries.”

Yet, in early Islam, according to the Qur’anic recommendation (4:4), sadaq is
merely a gift that a man gives his wife at the time of marriage, and has no commer-
cial nature or connotation. For this reason it cannot be compulsory; sadaq is
derived from sadaqa (gift) and giving. A gift cannot be obligatory.” The most that
one can say is that in those times a woman did not enjoy economic independence,
and the Qur’anic recommendation to make such a gift at the time of marriage was
a useful and welcome financial help to women, and could help to make relations
between spouses more congenial. The issue of mahr and its legal consequences
among Muslims (including the link between mahr and the trousseau, jehiziyeh,
and the need to pay the mahr upon request, given its high value and men’s inability
to pay) is a great problem for Muslims, apparently created over the centuries by a
minor misinterpretation.

We know that the traditional family system, predicated on beliefs in men’s
inherent superiority and their role as sole maintainers and providers, is rapidly
changing. The structure, relations and even definition of the family are now differ-
ent from the past. In the past, Muslim jurists conceptualised men and women’s
relations, and even the family, through the prism of sexuality: apparently men’s
sexual pleasure and social reproduction were the core philosophy for marriage.”
But today in most countries there is no employment that is exclusively male or
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female; men and women work alongside each other and share financial and other
responsibilities in the family and in bringing up the children. In such conditions,
the logic of men’s guardianship over women as based on their role as sole provider
has already lost its meaning.

It must be pointed out that the Prophet, while introducing structural reforms
in Hijaz society, took several important steps in reforming the institution of the
family and improving the rights and welfare of women of his time,** as has been
mentioned by many Muslim and non-Muslim scholars.” But he could not bring
about instant, revolutionary and radical transformations in the family system. No
one could. Why? Because it would have been a fantasy, doomed to fail in practice.
Law, as well as aiming to make social relations more just, is essentially the formula-
tion of dominant social realities. Law is not written for a hypothetical dream soci-
ety. The Prophet and the revelation too did not seek to devise an immutable, idyllic
and perfect society. Some Muslims believe erroneously that Islam and the Qur’an
wanted to establish the ultimate perfect society in their time. Certainly, Islam
contains great ethical and humane ideals, but these are to be pursued gradually and
in relative terms. Is it possible in the course of ten years, or even 23 years, to create
the ideal, perfect society? Qur’anic and Islamic regulations relating to society and
the family were based on an acceptance of existing realities; they sought to reform
them by adopting some transformative measures and nothing more.

When it comes to justice we need to separate three subjects: the ideal of justice,
the definition of justice and the manifestation of justice. An ideal, by definition, is
not bound by time and space, but the definition and, in particular, the manifestation
of justice, is also changing, to the extent that, at a certain conjunction of time and
place, a ruling might be just, while being oppressive at another.

The important question is: are verse 4:34 and similar ones basically describ-
ing social reality in seventh-century Medina, or formulating a value system and
an eternal law? In other words, are Islam and the Qur’an descriptive or prescrip-
tive? Regrettably, from the earliest times, most Muslims, and even the ‘ulama’,
have not paid due attention to this point, confusing a description of reality with
recommendation and evaluation; hence, they have reached incorrect and misleading
conclusions. To take descriptive verses as prescriptive is an error. Of course, this is an
epistemological error and has nothing to do with Islam and the Qur’an. But if we
can rectify this error, we can eliminate many other misunderstandings and errors
in figh and Islamic law.

From the above discussion, we can conclude that laws and concepts relating to
the family and women’s rights, including men’s guardianship and authority over
women on the grounds that men provide for women (the subject of the verse 4:34),
have today lost, or are in the process of losing, their legislative rationale (falsafa
tashri7). On the basis of the figh principle that ‘the ruling is related to its subject
matter’, the jurists have no other option but to admit that some of these rulings
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must be abrogated (mansiikh). In some cases these rulings may have retained their
subject matter, but when they do begin to lose it, then the jurists should be prepared
to declare them abrogated. Most jurists believe that there are several occurrences of
abrogation in the Qur’an itself, yet many of these abrogated verses were retained when
the sacred text was compiled. It is noteworthy that such a perspective is now spread-
ing among traditional and open-minded jurists; for instance, to justify the time-
bound and place-specific nature of some of the Qur’anic verses, the late Ayatollah
Mohammad Hadi Ma‘refat, the scholar and jurist in Qom, employed the concept of
‘preparatory abrogation’ (naskh tamhidi), which he defines as the Qur’anic method
for eradicating some of the Jahiliyya habits and customs. In order to abolish certain
pre-Islamic customs, such as slavery and the mistreatment of women, Islam
devised, he contends, either long-term or short-term measures. Certain Qur’anic
verses relating to these matters were either abrogated at the time of the Prophet,
or the ground was prepared through a series of measures for their abrogation. In
his words, ‘this is an abrogation, the grounds for which were prepared at the time
of the Prophet’; the issue of men’s authority over women, which included severe
and painful beating, is one such matter. He goes on to say that, although beating
is mentioned in the Qur’an (4:34), the Prophet interpreted it in such a way as led
to its reduction at that time and its abolition in the long term. Thus, the apparent
meaning of the second part of the verse was abrogated, being in clear opposition
to the Prophet’s command, and his and the Imams’ eloquent recommendations.’
In other words, the verse prepared the ground for the abrogation of men’s authority
over women in the long term.

It must be pointed out that, on the whole, Muslim jurists have not paid due
attention to the sequence of revelation of verses containing legal rulings, nor to the
philosophy and function of the earlier rulings (the objectives of Shari‘a); they tend
to issue fatwas on the basis of a single verse, or one verse and several hadith, and,
astonishingly, claim such inferences to be divine and immutable. Their traditional
line of argument is that any legislation found in the Qur’an and Sunna is eternal
and not open to question, but this is neither logical nor acceptable. If it were, then
slavery — the sale and purchase of human beings, the taking of slaves in war -
and all those rulings relating to it, including the taking as booty of women whose
husbands had just died, sleeping with them and selling them and their children, are
also religiously sanctioned (mashrii®) and acceptable! Is there a Muslim jurist today
who dares to defend these rulings and attribute them to God, religion, revelation
and the Prophet? If the answer is negative, then why and on what grounds do we
introduce all these discriminations and injustices in the name of Islam, often with-
out any basis in the Qur’an and the authentic Sunna? What is the juristic logic and
rationale for such a dogmatic defence?

It can be said with certainty that if the trend of positive changes for women
introduced by Islam had continued after the Prophet, not only would we not be
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facing such problems now, but even in those early centuries women would have
occupied high positions in society and civilisation, and in the fields of economy,
art and knowledge. We would not have been in this position in the twenty-first
century, where we have to argue over obvious and basic issues and need to wage a
great struggle (jihad) to secure minimum rights for Muslim women. Those (includ-
ing ‘Umar ibn al-Khattab),” who at the time of the Prophet constantly objected to
his practice in enhancing the rights and status of women, after his death assumed
the leadership and management of the newly founded Islamic society and returned
to the pre-Islamic misogyny and mindset, albeit defending it this time in the name
of Islam and the continuation of the Prophetic Sunna.

In conclusion, if we take wildya in its original Qur’anic sense of reciprocal and
faith-based responsibility, and giwama in the sense of men’s protection of women,
then not only is there no problem with these concepts, but their sanction in Islam
in the past was very useful, and had relevance in reality, as it still has. If we do not
see history as a story of ideals, we recognise that in recent millennia, for whatever
reason, women were weaker than men in defending themselves and were more
vulnerable when faced by threats and insecurity. In particular, in all historical eras
women’s sexuality was desired and controlled by men; while many wars, inva-
sions and raids were conducted to gain access to women. Basically, in all societies,
especially during war, because of their physical and sexual attributes women were
subject to rape and greater harm; and this is still the case today. It was in such
a milieu that concepts such as namiis (sexual honour) and its protection, ghayra
(sexual jealousy) and manliness (mardanegi) emerged as ethical values and as a
familial duty for the physically stronger sex. Therefore, we can see that in societies
(such as Iran) where the possibility of harm was greater, these values became more
pronounced, stronger and enduring. Probably this historical fact played a role in
giving rise to misconceptions such as women being evil or their sexuality being a
danger - an idea that has penetrated the traditions of many peoples, and has made
its way even into the sayings of some great personalities in Islam. There is a great
possibility that such sayings were fabricated in later centuries, as they are in stark
contrast with the values, principles and teachings of Islam as a religion.

Nevertheless, the combination of old family systems and Muslim jurists’ belief
in men’s superiority as reflected in concepts like wildya and giwama gave rise to a
discriminatory legal system that sanctioned women’s inferiority and constrained
their freedom of choice in most spheres of life, particularly marriage. In this
system, a daughter inherits half as much as a son; a wife inherits only a fraction of
her husband’s estate; divorce is in the hands of the man, who by respecting certain
conditions can marry a person of another religion, while a woman cannot; a man
can be polygamous but a woman cannot; a wife must submit to her husband’s
sexual desires in order to receive her maintenance; a woman, in the opinion of the
majority of jurists, is banned from positions of leadership and judgeship; according
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to most fatwas, a virgin cannot marry without the permission of her father; mahr
is regarded as an intrinsic element of marriage and so on. The time has come for
a fundamental intellectual shake-up in this system, and for building a new legal
structure within the Qur’anic and tawhidic value system, with an eye, of course, to
contemporary understandings of justice and notions of rights.

Notes

1

For instance, in pre-Islamic Arabia it was believed that women were possessed by
an evil force during their menses; most probably the ban on sexual activity during
this period, and even the obligation of ghusl (the complete bath) after intercourse
or at the end of menses, have to do with purification after the exit of the evil spirit
from body and soul.

This is the subject of verse 33:33; although tabarriij in this verse denotes ‘women
offering themselves [sexually]’, not simply the act of dressing up and the
beautification of face and body as it is understood now.

In Nahj al-Baldagha there is a saying attributed to Imam ‘Alj, that women are
entitled to less inheritance than men because they are defective in reason and
faith; they are defective in reason because the testimony of two women equals that
of one man; they are defective in faith because they cannot pray or fast during
their menses. From this it is concluded that men should avoid women who are
evil and disobedient; beware of the ones who are good and obedient; and ignore
their good advice so that they cannot tempt men into doing evil. Such views and
arguments are unacceptable because they contradict the Qur’anic premises and
Islam and are not in line with the conduct and practice of ‘Ali himself.

In my book Reason at the Feast of Religion I have dealt with these in detail. Eshkevari,
Hassan Yousefi, Kherad Dar Ziyafat-e Din (Tehran: Qasideh, 1379/2000).

Among such contemporary jurists are Ayatollah Ahmad Khonsari and Ayatollah
Yousef Sane‘i.

See Abdolkarim Soroush’s lecture for the Erasmus Prize, 2004 (http://www.dai-
heidelberg.de/content/e849/e273/e193/soroush_ger.pdf).

On the changeability of social rulings in Islam, see my article on ‘Ahkam-e
Ejtema‘i-ye Islam va Hoqug-e Bashar’ [Islam’s social rulings and human rights],
available on my website (http://yousefieshkevari.com/?p=751). It has also been
translated into German and published in Amirpur, Katajun (ed.), Unterwegs zu
einem anderen Islam: Texte iranischer Denker (Freiburg, 2009), pp. 149-80.
Although most Persian translators of the Qur’an render ma‘rif as ‘proper’, these
verses clearly show that in employing the term the Qur’an intends more than

a neutral ethical recommendation. ‘Urf and ma‘rif are the good customs and
practices of people at any time and on any place on earth. ‘Proper’ as a translation
for ma‘rifis, of course, correct, but it only conveys an element of this concept,
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not its totality. This is the very meaning of ahkam imda’t - rulings in the Qur’an
that endorse the good customs of the time. The verses (3:104, 110) that command
‘enjoining good and forbidding evil’ (al-amr bi al-ma‘rif wa al-nahy ‘an al-
munkar) can also be understood in this light.

Translator’s note: see previous note; in this instance, however, the English
renderings of marif are, variously, just’ or ‘equitable’.

We do not deal with the second part of the verse, which is not our concern here.
Cf. Mir-Hosseini, Ziba, ‘Towards gender equality: Muslim family laws and

the Shari‘a’, in Z. Anwar (ed.), Wanted: Equality and Justice in the Muslim
Family (Musawah: An Initiative of Sisters in Islam, 2009), available at http://
www.musawah.org/wanted-equality-and-justice-muslim-family (accessed 10
September 2012).

It must be noted that Morteza Motahhari, in response to the objections of those
who, influenced by modern thought, questioned the economic and transactional
aspect of mahr, defended this tradition as a gift, yet went on to say, on the basis of
the fatwas of the jurists, that saddq is obligatory.

In particular, a saying of the Prophet that the purpose of marriage is to multiply the
Muslim population; see al-Haddad, al-Tahir, Imra’tuna fi al-Shari‘a wa al-Mujtama’
[Our Women in the Shari‘a and Society] (Cairo: Al-Madani, 1999), p. 30.

For example, the Prophet recognised women’s human dignity; supported their
rights to manage their property and to engage in all economic activities (he
educated and supported ‘A’isha, the Mother of the Faithful, a politically astute
woman); regarded men and women as equal on all fronts including faith, salvation
and individual responsibility; urged men to observe equality and justice in dealing
with women; limited the number of wives a man could acquire; endorsed women’s
free choice in marriage; and so on. The Prophet’s recurrent advice to treat women
with kindness and to ensure their security and status in the family and society
played a role in respecting their rights and reducing violence against them. This was
reflected in his own relations with his wives, and in many of his sayings, including
his last sermon, a few months before his death (known as the Farewell).

One such non-Muslim Western scholar is Karen Armstrong; see her small but
rich book, Muhammad: A Prophet for Our Time (London, New York, Sydney:
HarperCollins, 2006), translated into Persian by Farhad Mahdavi (Germany:
Nima, 2008).

Ranani, Mehdi Soltani, ‘Naskh az Didgah-e Ayatollah Ma‘refat’ [Abrogation in
the Qur’an in Ayatollah Ma‘refat’s perspective], Majalleh Takhassosi Elahiyat va
Huquq [Specialised Journal of Theology and Law] 46 (Winter 1386/1997), pp.
179-92.

The Prophet’s father-in-law, who became the second caliph. In a variety of
Islamic sources we come across ‘Umar’s frequent protests to the Prophet
regarding his treatment of women and his wives, including the following
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famous sarcastic remark: ‘In Mecca we ruled our women and in Medina our
women became our rulers.” According to many sources, when the verses of
the Qur’an were being collected during the time of the first caliph (Abu Bakr),
‘Umar introduced a short verse containing the stoning punishment for adultery
and claimed that it was part of the revelation. But the seven-person group
responsible for the collection did not accept it, as he could not produce two
just witnesses. Mernissi has shown the regressive trend in status and rights that
women experienced after the death of the Prophet, and examined its causes,
including the perspectives and role played by ‘Umar. F. Mernissi, Women and
Islam: An Historical and Theological Enquiry (Oxford: Blackwell, 1991); Persian
translation by Maliheh Moghazee, Zanan-e Pardehneshin va Nokhbegan-e
Jowshanpush (Tehran: Nashr-e Nai, 1380/2001).
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REVISITING WOMEN’S RIGHTS IN
ISLAM’

‘Egalitarian Justice’ in Lieu of
‘Deserts-based Justice™

Mohsen Kadivar

In traditional Islamic thought women’s rights have been defined on the basis of a
‘deserts-based’ notion of justice (al-‘adala al-istihqaqiyya), by which individuals
are entitled to justice according to their status, abilities and potential. This notion
of justice leads to proportional equality, which recognises rights for individuals in
proportion to their ‘deserts’. In modern times this notion of justice has encoun-
tered enormous problems. Can we reread the Qur’an and the traditions in the
light of an egalitarian notion of justice that is premised on fundamental equality
between men and women?

This chapter is an attempt at such a rereading. It is written from the position
of an Usuli Shi‘i,* with the method of ‘ijtihad in foundations’ (al-ijtihad fi al-usal),
that is, ijtihad in the theoretical and philosophical foundations of Islamic law. The
chapter is based on the following premises: (i) The rulings (ahkdam) on women
in the Qur’an and the traditions (Sunna) strongly defend the principle of justice.

* Translated from Persian by Ziba Mir-Hosseini.
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(ii) These rulings are explained by arguments and proofs. (iii) Justice is a prior
principle to religion, and the definition of justice and justification of the different
approaches to it are matters of reason and philosophy. (iv) Some Qur’anic verses
and hadith relating to women are generally based on justice and non-discrimination,
others appear (zahir) to be based on a deserts-based notion of justice and propor-
tional equality. (v) Muslim scholars, who (whether exegetists, hadith specialists,
theologians, jurists, mystics or philosophers) have been predominantly men, under-
stood and continue to understand justice as deserts-based justice, and equality as
proportional equality. (vi) There are undeniable biological and psychological differ-
ences between men and women. (vii) The site of discussion is those rulings that grant
women, because they are women, greater or lesser rights than men; these rulings are
mainly found in the two fields of civil and penal law, so rulings that do not treat men
and women differently (those pertaining to worship and commerce and the majority
of those relating to matters of belief and ethics) fall outside our discussion.

There are two parts to my thesis in this chapter. First, the notions of egalitarian
justice and fundamental equality accord better with the spirit of the Qur’an and
Islamic standards. Secondly, the verses and the hadiths that have been invoked as
justifying disparity in men’s and women’s rights are not an obstacle to egalitarian
justice and fundamental equality.

The chapter consists of four sections. Section one is a review of the most
important rational and textual arguments for legal parity and difference. Section
two examines the perspective and arguments of ‘deserts-based justice’. Section
three describes those of ‘egalitarian justice’ and ‘fundamental equality’, and
explores how they are more in line with the spirit of the Qur’an and Islamic
standards. Finally, section four takes the Qur’anic verses and hadiths invoked to
justify legal differences between men and women, and rereads them in the light
of egalitarian justice.

1. The most important textual and rational arguments for legal equality
and inequality

In the Quran and traditions we encounter two types of argument regarding
women’s rights. The first type treats men and women as equal, entitled to the
same human rights without any legal difference. The second suggests that men
are superior to women, thus they enjoy more rights but at the same time are
charged with protecting women. There are rational arguments, independent
of the texts, for the essential goodness of justice and the essential badness of
injustice and discrimination. Before engaging in any kind of interpretation, let
us examine the most important of these verses and hadiths, and elucidate their
rational arguments.
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a. Qur’anic arguments for the legal equality of men and women
The verses indicating equality can be divided into five groups, implying: (i)
equality in creation; (ii) equality in the hereafter; (iii) equality in rights and duties;
(iv) equality in rewards and punishments in this world and the other; and (v)
equality in married life.

(i) This group presents men and women as created from the same essence, and
rejects gender-based superiority. Gender does not produce human dignity and
closeness to God; how can it produce superiority?

O mankind! We created you from a single (pair) of a male and a female, And made
you into nations and tribes, that ye may know each other. Verily the most honoured
of you in the sight of Allah is the most righteous of you (49:13).3

Gender, tribe, race, colour, wealth, status and power do not produce superiority;
God-consciousness (taqwa) is the measure of dignity and closeness to God. All
people, male or female, are descended from a single man and woman (4:1).

(ii) In the afterlife, God treats men and women in the same way. Gender plays
no role in salvation, which is determined by belief and righteous action.

Whoever works righteousness, man or woman, and has faith, verily, to him will
We give a new life and life that is good and pure, and We will bestow on such their
rewards according to the best of their actions (16:97).4

The Qur’an names ten categories of believing men and women who will receive
forgiveness and great reward:

For believing men and women, for devout men and women, for true men and
women, for men and women who are patient and constant, for men and women
who humble themselves, for men and women who fast (and deny themselves), for
men and women who guard their chastity, for men and women who engage in Allah’s
praise, for them has Allah prepared forgiveness and great reward (33:35).

Here too gender difference has no place.
(iii) Equality in rights and obligations:

The believers, men and women, are protectors, one of another: they enjoin what is
just, and forbid what is evil; they observe regular prayers, practice regular charity,
and obey Allah and His messenger. On them Allah pours His mercy (9:71).

This verse recognises that believing men and women have a responsibility to
protect each other. The equality of men and women in the important duties of
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‘enjoining good and forbidding evil’ and mutual protection leaves no doubt;
if women lacked the essential ability, they would never be charged with such
responsibilities. This verse provides the basis for understanding the second type
of verses (inequality).

(iv) Equality in rewards and punishments in this world and the other. Qur’an
48:5, 6 and 25, and 57:12-13 treat men and women equally in regard to entitlement
to reward or punishment. Likewise, Quran 5:38 and 24:2, 26 and 31 speak of identical
worldly punishments for male and female thieves, fornicators and wrongdoers.

(v) Equality in marital life. Qur’an 2:187 gives a picture of equal shares for
spouses in their shared life: “They are your garments and you are their garments.’
This picture is repeated in 30:21: the creation of men and women is among the
signs of God, and the presence of each is a source of tranquillity, love and mercy for
the other. Should not this logical foundation be the basis for understanding other
Qur’anic verses relating to the family?

b. Rational arguments for justice in the realm of women’s rights

Can reason on its own (al-‘aql al-mustaqill) give a ruling about women’s rights? Let
us review some preliminary points here. First, certain acts are either good or evil
inherently, that is to say, without a ruling from the Lawgiver. This is the basic claim
of the Muslim rationalists (People of Justice, that is, the Shi‘a and the Mu‘tazili).
Secondly, reason has the capacity, independent of scripture, to decide whether
such acts are good or evil; this is the main claim of the Shi‘a Usulis as opposed to
the Shi‘a Akhbaris. Thirdly, most Usulis claim that if reason considers something
good, religion declares it mandatory, and if reason finds it bad, religion declares
it forbidden. Fourthly, shar rulings that are based on the principle of correlation
(between reason and Shari‘a) are valid (hujja), in the sense that when we are abso-
lutely sure that the Lawgiver has not forbidden it, our rational ruling (based on the
principle of correlation) can be counted as a shar7 ruling. This is the claim of most
Usulis as opposed to those who reject the ruling of reason.

Among these four preliminary points, the first and last are important; that is
to say, we can settle the question (i.e. whether reason can produce a shar7 ruling
independent of texts), if we can demonstrate the validity of the first point, and if
the conditions for the fourth point are present. Now, we can restate the first point
as follows: rulings related to women’s rights are in the realm of reason. Legal justice
in regard to men and women is a good thing. Reasonable people, as they are
reasonable, approve of legal justice. Legal justice is one of the praised ideas and
common premises (al-ara’ al-mahmuda wa al-qadaya al-mashhiira). Reasonable
people, as they are reasonable, praise those who implement justice, and blame those
who neglect it.

Practical reason rules that legal justice is good (and injustice and legal discrimi-
nation are bad), because it is consistent with the human soul, which recognises
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the public benefit (naf* ‘amm) in legal justice (and the harm caused by injustice
and discrimination). People seek the public good (maslaha ‘amm) that comes from
justice, and resist the corruption stemming from injustice and legal discrimination.
People recognise that this is a public, not a personal matter; indeed that it is a
universal matter, of interest (maslaha) to the whole human species. This interest is
necessary for the protection of order in human society and for the survival of the
human species. The basis of this recognition is the rational faculty. So all reason-
able people, as they are reasonable, praise it. By the same token, legal discrimina-
tion is a great cause of corruption (mafsada) to humanity, therefore all reasonable
people disapprove of it, finding it unwholesome and evil.

When reasonable people, as they are reasonable, collectively agree that justice is
good and deserves to be praised, and that legal discrimination is evil and deserves
to be blamed, on the grounds that they are, respectively, beneficial and harmful
to the public interest, then Shi‘i Usulis will consider it to be a rational ruling’
Legal justice reflects the perfection of human societies, and legal discrimination
the imperfection of them. Reason perceives such perfection and imperfection in
a general way: perfection is in the interest of humankind while imperfection leads
to injury. People of reason, as they are reasonable, make this judgement in order
to obtain beneficial consequences and to reject harmful consequences for human-
ity. The Lawgiver necessarily concurs with reasonable people, because it is a basic
principle of the ‘People of Justice’® that the Lawgiver is reasonable and, in fact, is
the head of all reasonable people.

Legal justice is a cause of goodness, and injustice and legal discrimination are
causes of evil. On this basis, justice and discrimination are essentially good and evil
respectively. Reasonable people praise those who stand for justice and blame those
who stand for injustice and discrimination. The goodness of justice and the evil
of injustice are absolutes that transcend questions of expediency and usefulness.”

c. Textual arguments for the legal superiority of men over women

The most important textual arguments for men’s superiority over women can be
found in four verses from the Qur’an and two hadiths from the Prophet Muham-
mad and Imam “Ali.

And women shall have rights similar to men to the rights against them, according to
what is equitable; but men have a degree (of advantage) over them. (2:228)

And in no wise covet those things in which Allah has bestowed His gifts more freely
on some of you than on others; to men is allocated what they earn, and to women
what they earn; but ask Allah of His bounty. (4:32)

Men are the protectors and maintainers of women because Allah has given the one
more than the other, and because they support them from their means. (4:34)
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Is then one brought up among trinkets, and unable to give a clear account in a
dispute (to be associated with Allah)? (43:18)

A sound hadith from the Bukhari collection:

When I was in doubt whether the supporters of ‘A’isha were in the right and whether
or not I should join them in their fight, God helped me by a saying from the Prophet
and saved me from falling into the trap. When the news was brought to him that
the daughter of the Persian king Kasra had assumed the throne, the Prophet said:
People who entrust their affairs to women will never know prosperity and find
salvation.®

From Imam ‘Ali’s sermon about women’s defectiveness after the Battle of the Camel:

O people, women are inferior to men in faith, in wealth and in reason. The proof
of their deficiency in faith is that they do not pray or fast during their menses, the
proof of their deficiency in reason is that the testimony of two of them equals that of
one man, and the proof of their deficiency in wealth is that their share in inheritance
is half of that of men. So keep away from bad women and be careful with the good
ones, and do not give in to them when they are good, so that they do not expect you
to obey them when they are bad.’

2. Women’s rights from the perspective of deserts-based justice

In this section I first present women’s rights in the words of the chief proponents
of deserts-based justice, then narrate the rational and textual arguments they put
forward.

a. Deserts-based justice and women’s rights in the discourse of contemporary
thinkers

‘Allameh Seyyed Mohammad Hossein Tabataba’i (d. 1981) clearly sets out his
perspective on women’s rights during his interpretation of the above verses. Given
his high level of learning and his nearness to us in time, he is one of the most
important exponents of deserts-based justice.

In the following paragraphs I summarise his views.

Islam upholds equality between men and women in organising their lives, but
woman has been created with two distinctive traits. One is that woman is like soil
for the cultivation and growth of the human species; therefore, the survival of the
human species depends on women. For this reason, there are rulings for women
like those for agricultural land; hence, they are distinct from men. The second trait
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is that, besides their physical delicacy, women have been endowed with mental
weakness, which has a bearing on their social status and duties.

Men and women can have two kinds of superiority. One is specific to men (their
share of inheritance) and women (their entitlement to maintenance); the other is
not specific to men or women but is based on behaviour and attributes that bestow
superiority, such as faith, knowledge, piety (tagwa), and other virtues praised by
religion.

All rulings related to worship and social rights treat men and women the same,
except in matters that, by nature, require difference. The most important of these
are: women cannot lead in political or judicial affairs; in war, they are not required
to engage in combat, though medical aid and nursing the wounded is another
matter; women’s inheritance share is half of that of men; for women hijab and
covering the site of ornaments (zina) is mandatory; women are required to submit
to their husbands in sexual matters. A woman is compensated for her loss in these
areas by her lifelong right to maintenance by her father or husband. The husband is
obligated to protect his wife as best he can. The right to raise and care for the chil-
dren rests with the woman. God has mandated these in order to protect a woman’s
life, her (sexual) honour and even her reputation, and she is excused prayer and
fasting during her menses. Women must be treated leniently in all conditions.

A woman need not seek knowledge apart from that pertaining to major reli-
gious beliefs and practical obligations (i.e. laws regulating worship and social
affairs), and she has no other duty than that of obeying her husband and meeting
his sexual desires. She is not required to go out to work, to manage the family or to
study, though all these activities are advantageous, and not forbidden to women.

According to Tabataba’i, equality is a natural prerequisite of social rights and
duties, but equality that stems from social justice does not require that all social
ranks be distributed among all members of society. The prerequisite of social
justice that can be interpreted as equality is for all to have their proper rights. Thus,
equality between individuals and classes means only that every person should get
what they are entitled to, without conflict between these entitlements. Qur’an 2:228
stresses equality in men’s and women’s rights and yet admits the natural differ-
ences between them.

Women are like men in being endowed with thought, free will, authority and
control in all areas of personal and social life (except those mentioned), yet in these
areas they differ from men in certain respects. Biologically, the average woman is
inferior to the average man in brainpower, heart, veins and nerves, let alone height
and weight. For this reason, women’s bodies are softer and weaker and men’s
rougher and physically stronger; and women have gentler feelings such as love and
tenderness and a greater interest in beauty and self-adornment, while men are more
rational than women. Thus, women’s life is emotional and men’s life is rational.
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In Islam, the difference in social duties and obligations (of men and women)
is due to their different emotional and rational faculties. For example, men are
specialists in politics, law and warfare, where rationality plays a greater role,
while women specialise in raising children and managing the household. Men are
responsible for the expenses of women and children, for which God compensates
them with a double share in inheritance. In reality, men possess two-thirds of the
property, but women too get two-thirds (one-third by ownership and one third
as beneficiary of men [i.e. their right to maintenance and dower]). Consequently,
men have overall control because of their rationality, while women get more assis-
tance because of their emotional advantages.

The above paragraphs summarise Tabataba’i’s ‘What did Islam innovate on the
women’s issue?’, a section of his long ‘scientific discussion’ of the rights of women.*
In the following section, entitled ‘The liberty of women in the West’, Tabataba’i
proceeds to argue as follows.

If it is objected that such concessions to women are the cause of the women’s
lack of social progress, the answer is that Islamic rulings themselves are not the
problem; rather, it is their incorrect application. Non-pious rulers are the main
cause of women’s lack of maturity and adequate upbringing. The contemporary
West assumes the universal legal equality of men and women, ignoring women’s
immaturity compared to men; the prevalent view is that if women are inferior to
men in maturity and virtue, it is because of centuries of poor upbringing, whereas
by nature men and women are created equal.

We criticise such a view, Tabataba’i continues, by saying that, if women were
not created inferior, their natural equality with men would, in time, have mani-
fested itself, and women’s primary and secondary faculties would have become the
same as men’s. In the course of history, and even in the modern times in the West,
in all matters where Islam has officially recognised men’s priority over women
(politics, law and warfare), men are still dominant and we do not see equality.”

‘Allameh Tabataba’i explains verse 4:34 as follows: what is meant by superior-
ity (fadila) is the advantages that the Lawgiver has given men and women through
specific rulings, such as men’s advantage over women in terms of polygamy and
a greater share of inheritance, and women’s advantage over men in their right to
claim maintenance and dower from their husbands. God has instilled these advan-
tages in the human soul. The term gayyim means someone who stands giyam,
responsible for another. Qawwam and qayyim are intensive forms of the same
qiyam. What is intended by ma faddala Allah (‘Allah has given the one more’) is
the advantage that God has given men in creation and nature, that is, their supe-
rior reasoning power, which enables them to handle difficult tasks. Women’s life
is based on emotion, tenderness and gentle feelings. “They support them’ refers to
maintenance and dower. The corollary of the generality of these reasons for men’s
authority (‘Allah has given one more’ and ‘they support them’) is that the ruling is
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not limited to husbands and wives, but is generalised to the authority of the class
of men over the class of women, in public matters which affect the survival of both.
For instance, government, judgment and military defence demand physical and
intellectual strength. Anyway, the beginning of the verse, ‘men are the protectors
and maintainers of women’, sets a general rule, and subsequent phrases in the verse
are elaborations of this. A woman’s duties to obey her husband when he is present
and to keep chaste in his absence outweigh any rights that may conflict with them.”

In the commentary on the Qur’an 43:18, ‘Allameh Tabataba’i states that women
are naturally stronger than men in feelings and kindness, and weaker in reason.
The clearest manifestations of their emotionality are their extreme partiality to
bodily adornment and their weakness in argument, which is based on the rational
faculty.s

Ayatollah Morteza Motahhari pursued his teacher’s line of argument when
giving the following philosophical exposition of the notion of (deserts-based) justice:

Islam is not opposed to equal rights for men and women, but is opposed to identi-
cal rights ... Since men and women are different by nature, then different rights for
them are not only more concordant with both justice and natural rights but provide
more happiness in the family and progress in society. Justice and the natural and
human rights of men and women require a certain disparity in rights ... Any innate
aptitude is in itself the basis of, and evidence for, a natural right."*

In the last years of his life, Ayatollah Hossein ‘Ali Montazeri Najafabadi gave a
juristic exposition of (deserts-based) justice when he said, ‘all rights and duties for
men and women must be based on justice, and justice does not mean equality of
men and women in all matters, rather it means giving rights to each according to
their deserts, and duties to each according to their abilities’.”

b. Formulation of the arguments in the school of deserts-based justice
The textual and rational arguments of all these thinkers, who have been my teachers
directly or indirectly, can, in effect, be stated as follows.

First, the textual arguments for legal equality are the starting point, in the sense
of the context for discussion of legal equality between men and women, unless
there are valid arguments for inequality.

Secondly, the textual arguments against legal equality are those valid arguments
that allow a specific case to deviate from the context. In such a case, a specific or contin-
gent argument is considered as definite contextual evidence (qarina qgat'iyya) that
allows the jurist to disregard the general and absolute, and there is no room to
appeal to arguments for legal equality.

Thirdly, the rationale of this perspective is as follows: justice, which indepen-
dent reason rules to be good, means treating people according to their natural
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deserts. Natural rights are revealed in innate capacities. Justice is the fulfilment
of natural rights. In cases where men’s and women’s capacities are alike, they are
entitled to the same natural and shar7 rights. In cases in which their capacities
differ, they are evidently entitled to different natural rights and, consequently, to
unequal sharT rights. It is the essence of justice for equals to be treated equally,
and for unequals to be treated unequally. It is the essence of injustice if women,
who lack certain abilities and capacities, though they may possess others, are
given the same rights and duties as men. This difference in rights is not discrimi-
nation; it is true justice.

In this perspective, existing juristic rulings on women are essential to justice;
both text and reason support this. Correct application of these rulings will lead to
happiness in this world and the next. Legal equality of men and women is rationally
and religiously unacceptable.

3. Egalitarian justice and fundamental equality in the light of the Qur’anic
spirit and Islamic standards

Now it is time to criticise the perspective of traditional thinkers on women’s
rights. In this section we shall discuss their rational arguments, and in the
next section, their textual arguments. This section has three parts; first, having
probed the roots of ‘deserts-based justice’, we shall analyse the notion of ‘egali-
tarian justice’. We shall present the rational arguments for the superiority of
egalitarian justice, and finally argue for the greater compatibility of both egali-
tarian justice and fundamental equality with the spirit of the Qur’an and with
Islamic standards.

a. From deserts-based justice to egalitarian justice

Those in favour of deserts-based justice argue as follows: equal persons must be
treated equally. They are entitled to equal rights. Those who are unequal must be
treated according to their deserts. It is evident that everyone’s rights are commen-
surate with their capacities, abilities and potentials, and equal rights for those who
are unequal is injustice. In this perspective, humans are equal, but this equality is
proportional, and people have rights in proportion to their abilities. This notion of
justice goes with ‘proportional equality’.

This, the oldest and best-known notion of justice, is close to Aristotle’s
‘distributive justice’,’ which Muslims have approved as the one that is accept-
able in the Qur’an and Islam.” The definition of justice as ‘putting everything
in its place and giving everyone their proper rights™® reflects Muslim philos-
ophers’ understanding of the Aristotelian notion, which justifies slavery and
gender inequality.
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After the publication of the American Declaration of Independence (1776) and
the Declaration of the Rights of Man and the Citizen in the French Revolution
(1789), ‘proportional equality’ gave way to the notion, in several constitutions, of
the equality of all human beings as a divine or natural right, that is, ‘fundamen-
tal equality’. This view gradually brought about a new formulation of ‘distributive
justice’ although people have different abilities and potentials they are all human
beings, and are therefore entitled to equal status and respect.* In other words, all
human beings have equal rights. This too rests on two premises: first, treat unequal
cases in an equal way; secondly, the foundation of distributive justice is legal equal-
ity, unless there is sufficient reason for unequal treatment.”

Comparison of the older and newer notions of distributive justice in the field
of women’s rights shows that: a) there is no doubt that there are biological and
psychological differences between men and women; b) women’s biological and
psychological characteristics were the justification for their having fewer rights
according to the older notion; ¢) women’s humanity is the reason for their equal
rights with men on the basis of fundamental equality; d) these equal rights can be
overruled only when there is sufficient reason to consider unequal rights just, such
as women’s right to protection (positive discrimination).

In this chapter, I refer to Muslim thinkers’ understanding of distributive justice
and proportional equality, that is, the Aristotelian perspective,* as ‘deserts-based
justice’, and to the notion of distributive justice based on fundamental equality as
‘egalitarian justice’.

b. Rational arguments for the primacy of egalitarian justice over deserts-based
justice

Why are egalitarian justice and fundamental equality more reasonable than
deserts-based justice and proportional equality? Here I answer this question with-
out reference to Islam, Qur’an or Sunna, but through the following propositions.

Proposition One: Justice is a pre-religious concept. Human beings under-
stand justice through their intellect. Everyone can recognise justice and injustice,
in the broadest sense. Human beings define justice on the basis of experience
and collective and historical reason. For a long time, deserts-based justice and
proportional equality were dominant ideas, which accorded women, slaves and
blacks lower status than men, freemen and whites. This legal inferiority was,
for centuries, seen as justice and was justified rationally.

But these ideas have, for some time, been seriously criticised. People today
no longer find deserts-based justice and proportional equality acceptable; the
understanding of humans and their rights has changed. Human beings have
rights as human beings, not as members of social categories such as females, slaves
or blacks. Humanity is in the human spirit and nature, which is the same in every
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person, and a basis for dignity and respect. Human spirit or nature has no gender,
race, colour, religion, political ideology, social status or any other attribute. In other
words, the meaning of ‘rights-holder’ has changed, and all human beings, because
they are human, deserve equal rights. If proportional equality was reasonable at the
time when rights were based on such social categories, now that human beings have
rights by virtue of their humanity, the notion of fundamental equality is certainly
valid, and proportional equality, which entails legal inequality, can no longer be
justified.

Proposition Two: The conventional contemporary understanding of justice is
egalitarian justice. In other words, justice means treating all human beings equally,
and no human attribute is a barrier to legal equality or a cause of legal discrimination.
Legal equality is the foundation, to be set aside only for a sufficient reason. Just as
being black is no justification for legal inferiority, so being female is not a valid
reason for legal inequality.

Proposition Three: Deserts-based justice is built on the notion of proportional
equality. It can be constructed only by ‘deducing ought from is’, for example, that
a woman must have fewer rights because she differs from a man in biology and
psychology. But deducing ‘ought’ from ‘is’ is seriously problematic;® it requires
philosophical substantiation, yet no substantiation has yet been proposed. Note
that differences between men and women are not denied; rather, what is denied
is that they can be the basis of unequal rights. What philosophical argument can
demonstrate that ‘is’ justifies ‘ought’? What is the rational argument for femaleness
being the basis for fewer rights? How can physical weakness or emotional strength
justify fewer rights or none?

Proposition Four: Legal equality is justice, and discrimination is injustice. Further,
there is no doubt that justice is essentially good and injustice essentially bad. Why
is equality just and discrimination unjust? Traditional thinkers neither recognise
equality as essentially good nor count it a particular of justice. In their belief, justice is
linked to deserts, not to equality; people’s deserts do not necessarily lead to equality.
Deserts means that each person gets rights to match their capacities, no more, no
less: women, slaves and non-Muslims get the rights they deserve. The equality of
man and woman, of slave and free, and of Muslim and non-Muslim, is opposed to
justice. However, human reason today does not see such distinctions as differences
of deserts, and considers justice based on them to be oppression.

For centuries, justice based on deserts served to justify slavery, gender discrimi-
nation and the like. How, in reality, were these deserts established? Whence, and
on what undisputed evidence, did we establish that a woman deserves this much
and a man that much? Does the kind of anthropology that, for centuries, assumed
differences of deserts and accordingly made legal discriminations have any rational
evidence for its claims? I will deal with textual evidence separately. The idea of
deserts is based on unfounded assumptions.
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Legal discrimination is, itself, injust, because human beings are similar in
dignity and in human spirit, and, given similar opportunities, have a similar
potential to grow and to attain perfection. The basis for equality in rights is the
unitary human essence of all human beings; humans have equal rights because they
share this divine essence. Human dignity derives from this shared essence, which is
also the cause of equal rights. Human beings deserve the same rights because
they share the same essence. The similarity is in their essential capacities, not
in how they are realised.

The People of Justice believe in divine justice.* They believe that justice is
prior to religion. Justice is not confined to dogma and theology. The Shari‘a of
a just God is just. The figh of this school is justice-centred. Justice-centredness
means necessarily deriving religious rulings in accordance with the principle of
justice. Justice demands legal equality for men and women, and discrimination
constitutes injustice. ‘Justice’ here means egalitarian justice, and deserts-based
justice in our time is tantamount to legal discrimination and evidence of injustice.

Proposition Five: Human dignity and legal equality are mutually consistent. If
human beings have dignity because of their humanity, this means that the human
essence shared by men and women is dignified (karim). Legal discrimination is the
denial of the principle of dignity. If, in the past, the patriarchal order in practice left
no space for the principle of dignity, today that principle leaves no space for patri-
archy and its demands. From the perspective of contemporary rationality, dignity
and justice are meaningless without legal equality; that is to say, there is a correlation
between dignity and egalitarian justice.

Proposition Six: Wisdom always means choosing the superior and rejecting the
inferior. Choosing the inferior when the superior is available is unwise. If yester-
day’s rationality saw merit and justice in legal discrimination between men and
women, today’s rationality considers such discrimination to be pure oppression
and a denial of human rights. A review of traditional figh rulings relating to women
that are premised on legal gender discrimination reveals their definite inferiority to
legal gender equality. If we leave any fair person alone with their conscience, they
will inevitably prefer egalitarian justice and fundamental equality to the discrimi-
natory rulings of traditional thinkers. This rational preference is certain.

c. Why egalitarian justice and fundamental equality are more consistent with
the spirit of the Qur’an and Islamic standards
Why are egalitarian justice and fundamental equality more consistent with the
spirit of the Qur’an and Islamic standards?> Here I shall attempt to answer this
question in the context of theology.

Ifjustice is prior to religion, clearly what comes after cannot define and determine
what comes before. Being prior to religion correlates with being rational; justice is
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defined by rational rulings; its concepts, discourses and dominant views change in
accordance with rational methods and procedures. It is undeniable that justice has
a central role in Islam, the Qur’an and the Sunna. In Shi‘a and Mu‘tazili theology, it
has a key role, in the sense that people choose their religion on the basis of justice.
God is just, the world is founded on justice, and divine law-making is done justly.
Human beings are capable of understanding the standards of justice, even if they
are only partially able to discern its manifestations.

Justice (‘adala), equity (qist) and fairness (insdf) are not defined in the Qur’an
and the Sunna, but they have been strongly advocated and endorsed. Clearly, God
supports the kind of justice that human beings understand with their God-given
reason. If God intended another meaning of justice, different from ordinary
meanings, then He would have informed Muslims of this new meaning. In this
way, we can attribute the existing language and logic to the Qur’an.

If egalitarian justice is the dominant paradigm of our time, then, without doubt,
justice in the Qur’an and Sunna should be understood in this context, unless there
is definite contextual evidence to the contrary.

Egalitarian justice and fundamental equality are more consistent with the spirit
of the Qur’an and Islamic standards because, according to Islamic teaching, God is
addressing the self or human spirit, which accepted the divine covenant and carries
the ‘trust’ (amana). A person’s virtue and identity is in his soul, while the cells in
the human body are naturally totally changed every few years. If physical resurrection is
debatable, there is no doubt about spiritual resurrection or that the soul will receive
its rewards and punishments.

It is this soul, a breath of the divine spirit, which makes human beings human
and distinct from other animals; the angels bowed to humans because of this divine
gift. Human dignity undoubtedly belongs to this divine spirit, not to the earthly
body. Respect is due to this soul, for which the body is but a cover. This single soul
is the origin of male and female humans; the human soul is subject to divine duties
and rights. The soul has no gender. The foundation of human duties and rights is
equality. Any unequal duty or right needs definite evidence; this is what the spirit
of the Qur’an and Islamic standards requires.

4. Rereading the textual evidence on legal differentiation between men and
women from the perspective of egalitarian justice

Some of the sharT rulings deduced on the basis of deserts-based justice weaken
Islam and, at least according to today’s rationality, are unjust, unethical, inferior
and unacceptable; in other words, by the standards of egalitarian justice they are
discriminatory and oppressive. To those who consider these rulings unproblematic,*
we have nothing to say, but those who are aware of the problem must admit that
there are drawbacks in the notion of deserts-based justice. What are they?
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Scholars (i) reach their conclusions (ii) based on specific assumptions (iii) with
a specific understanding (iv) of religious arguments. We have already assessed the
patriarchal approach and the assumptions and rational understanding on which
deserts-based justice is based; we now assess its religious arguments.

At the time of revelation, Islam took a giant step forward on the path of
women’s rights, and, given the condition of women then, raised their status in
the world. This advance had two elements: one was complete equality of men’s
and women’s rights; the other was advancing women’s rights but not as far as full
equality. Are the rulings denoting inequality the final word of Islam? In other
words, are they among the unchangeable and eternal rulings, or the changeable
and temporary ones? If the former, then we are compelled to interpret them as
proportionate to women’s innate deserts, and the result will be deserts-based
justice. But if we come to believe that the world at that time, and for centuries
after, was not ready to accept egalitarian justice — just as it was unprepared for
the total abolition of slavery - then we see that the Lawgiver adopted a policy of
gradualism to reach the desired conditions. First, in general terms, he indicated
the direction towards equality of rights, and, in arenas where public acceptance
was not yet possible, he took the level of rights half a step forward, until public
opinion was ready for the second half-step. Deserts-based justice was the first
half-step and egalitarian justice the second.

Traditional Muslim thinkers assumed that all or most laws legislated in early
Islam were fixed and eternal. If this were so, then these laws should still be produc-
ing justice and ethics that are superior to other methods, and contemporary human
wisdom would not reject them. But this is not the case. This is strong evidence
that these laws are not of the fixed kind. A fixed and immutable ruling is always
just, ethical, superior and reasonable. However, men’s privilege and giwama over
women, corporal punishment of a disobedient wife, permitting the marriage of
an underage girl, men’s right to unilateral divorce, two women’s testimony being
equal to one man’s, a woman’s blood money (diya) being equal to half a man’s, a
son’s inheritance being twice that of a daughter, men’s obligation to pay mainte-
nance and dower - these rulings are all debatable. The Holy Qur’an (4:34) gave two
causes for men’s giwdma over women: one is that ‘Allah has given the one more’
and the other that ‘they support them from their means’. That ‘men have a degree
over them (women)’ (2:228) was, without doubt, a function of these two causes.
When God provided justification, it meant that the ruling was neither unques-
tioned (ta‘abbudi) nor scripture-bound (tawqifi). While the two causes remain,
so does the effect, that is, men’s giwdma; but when the causes go, so also does the
effect. Traditional thinkers, as we said, interpreted the first cause as men’s innate
superiority over women, and the second as mandating men’s obligation to pay
maintenance and dower; with the first cause, they mention men’s superior mental
and physical powers and women’s emotional intensity and bodily weakness. But is
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men’s pre-eminence permanent and indicative of women’s lesser deserts? We must
consider the following three points.

(i) In the Qur’an, God favours the children of Israel over other peoples:
‘Children of Israel! Call to mind the (special) favours which I bestowed upon
you, and that I preferred you to all others’ (2:47, 122). Similarly, the suprem-
acy of Israelites over the world is mentioned in 45:16 and 7:140. There is no
doubt that the Israelites are not superior to the followers of Jesus Christ or the
umma of Muhammad, and that ‘other peoples’ here means people before the
calling of these two prophets. These verses are situational premises (al-qadaya
al-kharijiyya) not absolute premises (al-qadaya al-haqiqiyya), that is, they
denote superiority in a specific time and place, not superiority innate and
inherent in the children of Israel.

By exactly the same logic, men’s superiority to women can relate to a specific
era and is a situational premise; that is, it was relevant to a past situation when
almost all women, because they were regarded as inferior, did not receive adequate
upbringing and education. It does not relate to a time when, in spite of physical
differences, women, like men, are counted as humans with equal rights.

(ii) The Holy Qur’an hails Blessed Mary as superior to all other women. ‘Behold!
The angels said: O Mary! Allah hath chosen thee and purified thee - chosen thee
above the women of all nations’ (3:42). Does ‘women of all nations’ mean women
at that time, as a situational premise, or all women in the world from creation until
the end of the world, even Fatima and Khadija, as an absolute premise?

The apparent meaning (zuhuir) of both verses is permanent superiority, but the
superiority of Blessed Mary and the Children of Israel becomes time-bound, on
the basis of ‘assured disjunctive context’; and the same method limits the scope of
reference of the verses discussed relating to the superiority of men over women.
The context was one in which reasonable people, because they were reasonable,
considered men’s physical and intellectual superiority to be virtues deserving superior
rights; this was the same time-bound context in which women could not live with-
out male physical and financial protection. Naturally, in such a context women
themselves accepted men’s greater rights; and reasonable people (sira al-‘uqald’)
also considered men’s superior rights to be just and fair.

But when reasonable people no longer recognise the biological, physical and
psychological differences between men and women as a cause for men’s superior
rights; when fair-minded men and women themselves regard such a difference in
rights not as justice, but as pure discrimination; and when both men and women
share economic activities in the family and society, then there is no longer any
doubt that such verses, like those relating to slavery, denote temporary rulings, not
permanent ones.

The fact that such verses contain causes indicates that they are cause-based, and
in a context when the cause is not realised, then the effect of the ruling is likewise
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annulled. If the issue were unquestioning imitation (ta‘abbudi), the cause would
not have been given; if the cause was stated, then the way is open for rational discussion.

(iii) The Holy Qur’an speaks of inequality in the distribution of material wealth
and the superiority of some people over others as facts of social life:

Is it they who would portion out the Mercy of thy Lord? It is We Who portion out
between them their livelihood in the life of this world: And We raise some of them
above others in ranks, so that some may command work for others. But the Mercy
of thy Lord is better than the (wealth) which they amass. (43:32)

Allah has bestowed His gifts of sustenance more freely on some of you than on
others. (16:71)

See how We bestowed more on some than on others; but verily the Hereafter is
more in rank and gradation and more in excellence. (17:21)

There is no doubt that these verses attribute socio-economic inequalities to God.
Likewise, human differences in talents and abilities cannot be denied. But the basic
question is as follows: are these obvious socio-economic inequalities, which are
actually rooted in the difference in human temperaments, the basis for unequal
rights among these different human beings? The Qur’anic and Islamic answer is,
definitely not. In that case, how can we say that gender difference is the cause of
unequal sharT rights? Above all, in a time and context when women, like men,
share in household expenses, and have proved their human capacities in the scien-
tific fields. In the last few decades, women have shown that, when they enjoy the
same opportunities and facilities as men, there is no noticeable difference between
them in science and intellectual endeavours. At the very least, according to contem-
porary rationality, legal discrimination seems unjustifiable.

Given the above three points, we can conclude that, although we accept that the
apparent meaning of the verses discussed is deserts-based justice and proportional
equality, we must reject their invocation as immutable and eternal rulings in the
form of absolute premises.

All verses and hadiths that imply legal discrimination against women are, first,
situational and not absolute premises, that is, they refer to a specific time and place
and do not affirm innate characteristics of men and women for all time and all
places; ultimately, they refer to women’s secondary and temporary dispositions in
a specific era. Secondly, these rulings are mutable and temporal, not fixed and eter-
nal. Thirdly, even if the temporality of these rulings is not accepted, the arguments
for egalitarian justice and fundamental equality are strong enough to lead to their
provisional abrogation, in the sense that as long as the arguments for egalitarian justice
enjoy solid rational validity, rulings denoting inequality are considered abrogated
on the basis that their validity has expired. We say ‘provisional’ out of extreme
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caution, but, according to contemporary rationality, we cannot imagine that past
rationality will return.

In reality, of the three kinds of existing arguments in the realm of women’s
rights, the rational arguments for deserts-based justice have reinforced the textual
arguments for equal rights as the spirit of the Qur’an and Islamic standards. These
two kinds of rational and textual arguments have restricted (taqyid) the textual
arguments for inequality in terms of their time frame. On the basis of these two
types of textual and rational arguments as the contextual evidence, the textual
arguments against equality are temporal rulings that become situational premises
whose validity has expired.

5. Response to two predictable objections

Some may object that the wise Lawgiver of the world could have legislated funda-
mental equality of rights between men and women from the outset, clearly and
explicitly, as a permanent ruling, to avoid the need for complex logical arguments
for abrogation. Or do equal rights, which contradict the apparent meaning of the
Book and Sunna, not throw a question mark around other shar7 rulings?

In response we can say: the problem is in the assumption that the shar7 rulings
in the Qur’an and Sunna are all fixed and permanent. Has this assumption been
proven? Is it so obvious that it needs no verification? This assumption is neither
obvious nor has a valid argument been offered to prove it. Rather, there are valid
arguments against it. There is no question that social, cultural, economic and political
conditions in human societies change greatly over time, and, consequently, the
subject matter of many rulings changes. Besides, the conduct of reasonable people
can change in the course of history: a revealing example of a transformation in the
conduct of reasonable people took place in the dominant views of thinkers and
societies, past and present, with regard to slavery. This also applies to women’s
rights; until a century ago, the common sense view was totally different from that
of today.

Yesterday’s human mindset did not have to face today’s conditions. Further,
until a century ago shar7 rulings in the Qur’an and Sunna regarding women’s
rights were — according to the common sense of the time - just, ethical, ratio-
nal and defensible, and capable of meeting the demands of human societies. Had
the Qur’an and Sunna issued rulings according to a human mindset that was not
established until centuries later, the Muslims, who were the first addressees,
would not have accepted them. It cannot be denied that the Qur’an declares the
licence to abrogate rulings, and that provisional and abrogated rules exist alongside
permanent and abrogating ones in the text of the Qur’an and the Sunna. “‘What God
Revealed’ (ma anzala Allah) must be accepted as it was legislated; if it was legislated
as permanent, it must be considered an immutable ruling, and if it was legislated as
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provisional, then it must be accepted as a changeable ruling. Denial of the immu-
tability of provisional shar7 rulings is not a denial of “‘What God Revealed’. Like-
wise, anything the Prophet legislated as permitted or forbidden (halal wa haram)
remains so until the day of resurrection, provided such instructions were legislated
as permanent. In other words, not all the Prophet’s rulings are permanently valid;
some were meant to be temporal.

The sharT rulings in the Qur’an and Sunna, which Muslims at the time of reve-
lation saw as just, ethical, reasonable and superior, are valid as long as they fulfil
these criteria. Once we discern with certainty — not conjecture — that a ruling is no
longer just, ethical, reasonable and superior, this means that it was a temporary
ruling whose validity has expired. This discernment is a specialist matter and must
be done by a mujtahid who, in addition to his knowledge of jurisprudence, is also
aware of the conditions of time and place. Besides slavery and women’s rights,
shar7 penal laws are among those in need of fundamental revision.

This ‘ijtihad in foundations’ allows a disciplined rethinking of such temporary
rulings. By foundation we refer to anthropology, cosmology, linguistics, herme-
neutics and the methodology of jurisprudence (usil al-figh). If there were revi-
sions in these foundations, without doubt the outcome of the jurisprudence of the
mujtahids would have been different. We must not fear disciplined change in shar7
rulings. On the contrary, we should fear presenting temporary rulings as perma-
nent, and thereby weakening Islam. We cannot deduce shar 7 rulings for the people
of today on the basis of the anthropology of the past.

6. Conclusion

There are two types of verses and hadiths regarding women’s rights in the Qur’an
and Sunna. The first type designates full human rights for women, and recognises
equal rights for men and women as humans, despite bodily differences between
them. The second type considers that women, because of their lesser capacities, are
entitled to fewer rights than men in managing the home and in society. At the same
time, reason and Shari‘a required that women be treated with justice and according
to what is commonly accepted as good or right (ma‘rif).

Muslim scholars, following Aristotle, construed justice as deserts-based on the
basis of proportional equality, and considered women as entitled to fewer rights
because of what they considered to be women’s inherent lesser capacity. They took
the first type of verses and hadith as the basis for equal rights, and the second type
as the standard for women’s rights and duties, and defended patriarchy as consistent
with justice and Shari‘a.

Both proportional equality and deserts-based justice are indefensible and
unjustified. Contemporary rationality recognises humans, as they are humans, as
rights-holders, and thus upholds fundamental equality and egalitarian justice. This
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notion of justice is very close to human dignity and Qur’anic anthropology. The
first type of verses and hadiths, on grounds of contextual rational argument, imply
fixed and permanent rulings, and, by analogy, verses that apparently imply legal
inequality and greater legal rights for men are considered temporary rulings whose
validity has expired.

According to egalitarian justice and fundamental equality, although women
differ from men physically and psychologically, they are entitled to equal rights
because they are human, and it is humanity - not gender, colour, race, class, reli-
gion, political ideology - that carries rights, duties, dignity, and trust and divine
vicegerency. This position is more consistent with the Qur’anic spirit and Islamic
standards; evidence for legal inequality, because of its temporariness, cannot be
counted an obstacle to the realisation of legal equality.

Notes

1 This is my third article on the issue of women’s rights. The previous ones are:
‘Religious intellectuals and the rights of women’, written in 2003, and ‘Women’s
rights in the hereafter’, written in 2005; both appeared as chapters in my book
Haqq al-Nass: Islam va Hoquq-e Bashar [The Right of Humans: Islam and
Human Rights] (Tehran: Kavir, 2008), pp. 287-314 and 315-37 respectively.

I would like to thank the Oslo Coalition for inviting me to contribute this
chapter, and Dr Ziba Mir-Hosseini for her comments, and, most importantly, for
translating it into English.

2 The Usuli (rationalists) are the majority school of Shi‘i jurisprudence, which, in
contrast to the minority Akhbari (traditionalists), recognises reason (‘agl) as a
source for the derivation of law. Akhbaris gained influence in the seventeenth
century but by the late eighteenth century the Usulis had crushed them.

3 Translations of the Qur’anic verses are from Yusuf ‘Ali.

The same theme is repeated in other verses, including 40:40, 4:123, 3:195.

5 Insuch an analysis, justice and injustice, and the rational discernment of
good and bad, are matters of dispute between the ‘People of Justice’ (Shi‘a
and Mu‘tazila) and the Ash‘aris, or in other words, between rationalists and
voluntarists. The Mu‘tazila school, which flourished in the ninth and tenth
centuries, has influenced Shi‘i thought, but was marginalised among Sunnis,
where the Ash‘ari school, in particular, became prevalent instead.

6  See previous footnote.

7  For the arguments for ‘independent reason’, I have drawn on the chapter on al-
mulazamat al-‘aqliyya (rational accompaniments) in Shaykh Mohammad Reza
al-Muzaffar’s valuable book Usil al-Figh (Beirut: Al-‘Alami, 1999), Vol. 2, pp.
261-97.
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THE PARADOX OF EQUALITY AND
THE POLITICS OF DIFFERENCE

Gender Equality, Islamic Law and the Modern
Muslim State’

Anver M. Emon

1. Introduction

The pursuit of gender equality in Islamic family law, as codified in various Muslim
states, is neither a new phenomenon nor one that is lacking considerable study.
Indeed, many scholarly monographs, edited collections and academic journals
present thoughtful, well-researched and passionate contributions that are animated
by the goal of gender justice in the Muslim world.? This chapter is indebted to that
vast body of literature, and, indeed, is a humble offering that stands in the shadow
of all that has come before. The aim of this chapter is to bring the reader’s attention
to a subtle irony that underlies the pursuit of justice. That irony has everything to
do with what is often called the ‘paradox of equality’. If equality requires the same
treatment of those who are similarly situated, the paradox of equality reminds us
that we cannot treat similarly those who are not similarly situated. Indeed, there are
times when justice demands that we legally differentiate between people because
of their differences.
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Legal differentiation is a common feature of the law, a sine qua non of justice.
To take a rather mundane and perhaps indelicate example, we often find separate
bathrooms for men and women.* Furthermore, in the interest of accommodating
the needs of those who are disabled, we may create yet a third bathroom that is
specially designated for them and equipped with certain devices designed to aid
those who might require assistance. We may even argue (and convincingly so) that
differentiation in these cases is right, good and just. In all these cases, though, we
cannot deny that men and women are treated differently, and that the disabled are
treated differently again. For some, this example might seem silly; it is so banal
that they might think it takes us away from the hard cases of equality that find
expression in the contributions to this volume. However, this example is offered to
emphasise an important dynamic that underlies the paradox of equality. Arguably,
this example is only banal because we consider the differences between men, women
and the disabled in this specific situation so obvious, indeed so very natural, as to
require virtually no argument or rationale to explain why differentiation occurs
and is laudable. The presumption of naturalness is key to understanding the basis
by which differentiation is often justified and legitimated. From a critical perspective,
though, that presumption demands our greatest attention and vigilance lest it be
used as post-hoc justification to discriminate. As Joan W. Scott reminds us, ‘mater-
nity was often given as the explanation for the exclusion of women from politics,
race as the reason for the enslavement and/or subjugation of blacks, when in fact
the causality runs the other way: processes of social differentiation produce the
exclusions and enslavements that are then justified in terms of biology or race’, or,
in other words, in terms of presumptions of what we consider obvious, unavoid-
able and natural’ For example, the banality of the example above disappears once
we consider access to bathrooms in the Jim Crow era in the twentieth-century
United States, when African Americans had to use separate, and often deficient,
facilities.® The recent novel, The Help, which has become a major motion picture,
depicts how presumptions of natural differences could justify what would now be
considered highly discriminatory allocations of access to washrooms.”

In this simple, if admittedly vulgar, example, we see the paradox of equality at
work — sometimes people have to be treated differently in order for justice to be
served.® They are treated differently because of some characteristic or feature that
is deemed so natural as to warrant differentiation. Yet, the example also illustrates
how presumptions of natural difference must be subjected to vigilant scrutiny
lest differentiation become unjust because it is discriminatory. Differentiation, as
used in this chapter, is distinct from discrimination. Discrimination is an evalua-
tion that a particular differentiation constitutes disadvantages against a particular
group and that such disadvantages render the differentiation illegitimate. Legal
differentiation by itself is, therefore, a common and expected feature of the law.
The paradox of equality offers analytic bite by asking whether the presumptions
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under which a particular factual difference leads to a legal differentiation may be
discriminatory, and thereby illegitimate under the law.

This chapter approaches the question of gender equality from the vantage
point of the paradox of equality. Instead of focusing narrowly on whether and how
women are discriminated against, and challenging the role of patriarchy in animat-
ing such discrimination, this chapter will step back and instead inquire whether
and why differentiation in the law is justified and legitimated, and explore how
legal differentiation in one context can be discrimination in another. The chap-
ter will, thereby, distinguish between factual difference, legal differentiation and
discrimination. These distinctions are significant because they beg important ques-
tions that all too often remain unaddressed: what makes certain factual differences
irrelevant as a matter of law, while others are legitimate bases for legal differentia-
tion, and yet others are deemed discriminatory and thereby illegitimate as a basis
for legal differentiation? For instance, the factual difference between a 5-year-old
and a 6-year-old boy may not matter in terms of how one measures the relevant
standard of care in the Common Law of Tort, where the boy is sued for negligently
injuring another child. But the factual difference between a 5-year-old boy and a
17-year-old boy provides a basis for legal differentiation: the 17-year-old will be
held to a higher standard of care.

This chapter contributes to the existing literature on gender, equality and Islamic
law by interrogating the nuances of equality from the vantage point of the para-
dox of equality. Part 2 examines the different strategies used by those advocating
gender equality in the Muslim family. Part 3 illustrates how the paradox of equal-
ity is an ancient concept with roots in both Greek and Islamic philosophy. Part
4 shows how the vantage point of the paradox of equality allows us to critically
question and explore the assumptions that animate the development of legal rules
that differentiate and discriminate against people on different grounds. Parts 5
and 6 examine how Islamic law has legitimated differential treatment of men and
women by reference both to the law and to extra-legal factors associated with the
post-colonial condition of Muslim societies. Part 7 brings the analysis to a close
by suggesting that to shift what the historical tradition represents as legal differ-
entiation between men and women to be discriminatory, and thereby illegitimate
as a matter of Islamic law, will involve both legal and extra-legal factors. Drawing
upon scholarship about the women’s movement in the United States, this chapter
suggests that legal change in the Muslim world will require more than just attentive-
ness to the intricacies of legal texts and legal reasoning. It will require social move-
ments to occupy the streets and articulate alternative legal outcomes to expand the
scope of what is legally intelligible, meaningful and possible. This chapter implic-
itly suggests that social movements would do well to bear in mind the paradox of
equality as they design their research and activist agendas. The paradox of equality
helps to identify the unstated assumptions that make legal differentiation possible,
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thereby quietly justifying what is tantamount to discriminatory treatment against
women under the law in some Muslim countries.

2. Equality in Muslim reformist writings

A review of literature concerning gender and justice in Islamic law shows that
Muslim writers begin from the starting point of a patriarchy that is either consid-
ered embedded in the tradition or imposed upon it from outside. For instance,
Fatima Mernissi, in her path-breaking work, writes in an autobiographical
moment: ‘When I finished writing this book I had come to understand one thing: if
women’s rights are a problem for some modern Muslim men, it is neither because
of the Koran nor the Prophet, nor the Islamic tradition, but simply because those
rights conflict with the interests of a male elite.”® Others note that patriarchy can
certainly be read from the main source-texts of Islam, such as the Qur’an, but
are keen to suggest that patriarchy is separable from the Qur’an’s message. Asma
Barlas acknowledges that describing the Qur’an as patriarchal is anachronistic at
best. Rather, the aim of her book is to ‘challenge oppressive readings of the Qur’an’
and ‘to offer a reading that confirms that Muslim women can struggle for equal-
ity from within the framework of the Qur’an’s teachings’.* Acknowledging that
patriarchal readings of the Qur’an abound, Barlas nonetheless seeks to find a way
to gender equality through the sacred text. A third approach, complementary to
Barlas’, is the hermeneutic approach of Farid Esack. Rejecting predominant para-
digms of gender relations that perpetuate existing power imbalances between men
and women, Esack reads the Qur’an through the hermeneutic lens of justice, and
not mere kindness, given that the former proffers modes of redress while the latter
does not necessarily do so, and as such perpetuates the existence of oppression.
Theories of interpretation are proffered, building on hermeneutic principles of justice
in light of the relationship between the reader, the text and meaning.

At the heart of these writers’ concerns is the need to recognise and articulate
a conception of gender equality as a character of justice in Islam. However, the
meaning and implications of gender equality are not always shared between them.
For Mernissi, equality is captured in the language of common and shared ‘rights’
at the political, social and sexual level. She correlates this rights-oriented view of
equality with the historic independence of Muslim states from colonial subjugation.
These new states were ‘born’ into an international system of equal and sovereign
states, where the aspiration to democracy, constitutionalism and rule of law forced
arecognition of the individual as citizen. As new Muslim states entered the interna-
tional community and redefined themselves, ‘in the eyes of their former colonizers,
they were forced to grant their new citizenship to all their new nationals, men and
women ... The metamorphosis of the Muslim woman, from a veiled, secluded,
marginalized object reduced to inertia, into a subject with constitutional rights,
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erased the lines that defined the identity hierarchy which organized politics and
relations between the sexes.”® Mernissi’s equality, arguably, is one that draws upon
presumptions about the state, constitutionalism and the citizen as rights bearer.
Likewise, Esack’s passionate plea for gender justice perpetuates the language of
rights.* When writing about the rights ‘given’ to Muslim women, he asks: ‘Are
human rights a gift awarded to well-behaved little children as if women ... exist
outside the world of Islam ... in the same way that children are seemingly exter-
nal to the world of adults? Esack uses the language of rights to characterise his
agenda of gender justice, which is constituted by a commitment to equality: “The
right to self-respect, dignity, and equality comes with our very humanness.”® When
Mernissi and Esack write about ‘equality’, they have in mind a particular substan-
tive content that arguably echos the language of classical liberal notions of rights.
Whether defined by a constitution that grants rights pursuant to general human
rights norms, or even human rights treaties such as the Universal Declaration of
Human Rights,” equality for both authors reflects a certain content (namely, a liberal
one), expressed in terms of rights.

Departing from the rights-based models of equality, Barlas’ approach recognises
that justice may, in fact, require legal differentiation; in other words, she invokes
the ‘paradox of equality’. In her attempt to unread patriarchy in the Qur’an, Barlas
argues that the Qur’an is egalitarian and antipatriarchal.”® But she cautions that this
does not mean that the Qur’an does not treat men and women differently. Rather,
sexual equality need not mean the absence of differential treatment. She writes:

[W]hile there is no universally shared definition of sexual equality, there is a pervasive
(and oftentimes perverse) tendency to view differences as evidence of inequality.
In light of this view, the Qur’an’s different treatment of women and men with re-
spect to certain issues (marriage, divorce, giving of evidence, etc.) is seen as manifest
proof of its anti-equality stance and its patriarchal nature. However, I argue against
this view on the grounds both that ... treating women and men differently does
not always amount to treating them unequally, nor does treating them identically
necessarily mean treating them equally.”

To be anti-patriarchal does not mean that factual difference must be obscured, or
that legal differentiation must be avoided at all times and places.

The examples of Mernissi, Esack and Barlas are offered to show different ways
in which gender justice and equality are framed in contemporary debates on
Islamic law. The specific agenda of each author is less relevant for this chapter;
what is more significant are their different approaches to the notion of equality.
One approach implicitly conveys a liberal-sounding rights-based approach to the
content of equality. Another views equality and justice as requiring a determi-
nation of whether differences exist in fact, and whether those factual differences
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justify differential treatment, or whether such differential treatment might actu-
ally be discriminatory, and thereby illegitimate. This latter approach to equality
is particularly important for this chapter, as it explores the analytic contribution
of the ‘paradox of equality’ to the future of gender equality in the Muslim world.

3. The paradox of equality

The paradox of equality is that, as a principle of justice, it recognises that equality is
not merely about being treated the same. Rather, the paradox reveals that equality as
amatter of law is not only about treating two things equally because they are the same
or share a quality of sameness. Equality as a matter of law must also treat two people
differently when they are deemed to be sufficiently different, as a matter of fact, to
warrant or justify such legal differentiation. Indeed, to treat different people as the
same might lead to injustice or, at the very least, considerable discomfort. By bring-
ing forward the contrasting tendencies in equality, the paradox of equality requires
us to distinguish between the fact of sameness and difference, and the normative
implications given to that factual sameness or difference. That distinction then begs
certain fundamental and difficult questions: when and under what conditions should
a certain factual difference between two people lead to and justify legal differentiation
that entails different distributions of resources and different sets of rights claims? And
under what circumstances does that legal differentiation become discriminatory? For
instance, in various constitutional democracies, both men and women have the right
to vote. In this case, gender difference is irrelevant (although that was not always the
case). On the other hand, because of the factual difference of gender, public toilets
are generally gender segregated — a normative differentiation. In contrast, a rule that
prohibits abortion is discriminatory given the undue burden such a rule places upon
women, while men suffer no such burden. In all three cases, the normative or legal
implication of factual difference resonates differently; the paradox of equality alerts
us to the different registers, and begs important questions about the conditions under
which a factual difference matters or not.

This chapter interrogates the nature of equality by interrogating the dynamics
of the paradox of equality. Equality, differentiation and discrimination are terms
of art that alert us to the fact of difference. They prompt us to inquire whether and
why a particular factual difference can or must imply legitimised forms of differ-
entiation, and the conditions under which such differentiation may actually be
discriminatory. This approach to equality and discrimination allows us to unpack
the assumptions of justice that underlie rules which differentiate between people,
and subject those assumptions of justice to critical scrutiny. In doing so, this chap-
ter will make plain the need for multiple strategies to counter the presumptions
that perpetuate the legitimacy of legal differentiations which have discriminatory
features and impact.



THE PARADOX OF EQUALITY AND THE POLITICS OF DIFFERENCE 243

a. Islamic philosophy, musawa and the paradox of equality

Approaching the issue of equality in light of its paradoxical quality allows us to
adopt a critical stance on the pre-modern Islamic legal tradition without, at
the same time, uncritically reading into that critique liberal notions of equality.
Furthermore, to think about equality in terms of the paradox draws upon a princi-
ple of justice that, arguably, is shared across traditions. For instance, in his Nichom-
achean Ethics, Aristotle wrote about justice as equality: ‘Now since an unjust man
is one who is unfair, and the unjust is the unequal, it is clear that corresponding to
the unequal there is a mean, namely that which is equal; for every action admitting
of more and less admits of the equal also. If then the unjust is the unequal, the just
is the equal - a view that commends itself to all without proof.”*

This view about justice as equality finds expression centuries later in the works
of Muslim philosophers writing about justice. The pre-modern Muslim philoso-
pher al-Farabi (d. 950), for instance, held that at its foundation, justice (‘adl) has to
do with distributional equality of the goods in society, and thereafter the protection
of each person’s enjoyment of his or her share. He wrote:

Justice, initially, is in [demarcating] the portion of the shared goods (gisma al-
khayrat al-mushtaraka) that are for all in the city. Therafter, [justice] has to do with
preserving the distribution among them. Those goods (khayrat) consist of security,
property, dignity, rank, and all the goods that are possible for all to share in. Each
person among the people of the city has an equal share (musawi) of these goods
based on his worth (isti’halihi). To diminish or exceed his portion is unjust (jawr).
Any diminishment is unjust toward the individual. Any increase is unjust to the
people of the city. Perhaps any diminishment is also unjust to the people of the city.>

The later pre-modern Muslim philosopher on ethics, Miskawayh (d. 1030) addressed,
in his Tahdhib al-Akhlag, the relationship between the just person, the pursuit of
equality, and the way in which both result in a unity of the ‘highest honour and most
eminent rank’. He stated:

The truly just man is he who harmonizes all his faculties, activities, and states in
such a way that none exceeds the others. He then proceeds to pursue the same end
in the transactions and the honors which are external to him, desiring in all of this
the virtue of justice itself and not any other object ... And justice, being a mean
between extremes and a disposition by which one is able to restore both excess and
deficiency to a mean, becomes the most perfect of virtues and the one which is nearest
to unity.”

For Miskawayh, the pursuit of justice is the pursuit of the mean between extremes,
and the pursuit of the mean has to do with ensuring equal distributions among
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similarly situated individuals. Various terms that are derived from the Arabic word
for justice point to the importance of balance and equality (musdwa).” Indeed,
equality is the noblest of all proportions for ‘[i]n its basic meaning, it is unity or
a shadow of unity’, thus alluding to the oneness and unity of God at the heart of
Islamic beliefs.>

For the three philosophers, though, equality does not prescribe that we treat
each person in the polity exactly like the other. Indeed, all seem to recognise that
the just portion that each enjoys will depend, in part, on how one person relates to
another. There may be good reasons to differentiate between people, hence invok-
ing the paradox of equality. Al-Farabi’s reference to justice as equal distribution
based on one’s worth or value (isti’hal) suggests that equal distribution to all is not
the goal of justice. Rather, justice is about equal treatment of those who are consid-
ered equals. But factual differences between people may shift the balance of equal-
ity, requiring different allocations to different people in the interest of justice.” In
this case, legal differentiation is not only appropriate, but a constitutive feature of
justice. For instance, Aristotle wrote:

And there will be the same equality between shares as between the persons, since
the ratio between the shares will be equal to the ratio between the persons; for if the
persons are not equal, they will not have equal shares; it is when equals possess or are
allotted unequal shares, or when persons not equal equal shares, that quarrels and
complaints arise.*®

Miskawayh, referring to a shoemaker and carpenter, acknowledged that their
respective products will have different worth. ‘Thus when the shoemaker takes
from the carpenter the latter’s product and gives him his own, the exchange
between them is a barter if the two articles are equal in value. But there is nothing
which prevents the product of the one from being superior in value to that of the
other.” In other words, it may be that one product is worth more than the other,
thereby requiring more than a one-to-one exchange.

The example above is embedded in the context of commerce and barter. But it
nonetheless begs the question: what determines whether two people are factually
different, and whether justice demands that their factual difference requires differ-
ent distributions, whether of property, dignity or standing in society? The answer
to this question may differ depending on the good to be distributed, but it illustrates
a difficulty in the way we account for justice as equality. Justice as equality seems
to presume a standard by which we judge whether people are, in fact, equally situ-
ated, as well as a standard to determine which factual differences are normatively
relevant and which are not. In the case of commodities of exchange, we might use
an intermediary device, such as money or the market, to offer an accepted stan-
dard by which to measure difference, and to account for which differences matter,



THE PARADOX OF EQUALITY AND THE POLITICS OF DIFFERENCE 245

for the purpose of setting comparative price points. However, what operates as
a measure or standard of equality and justice when the goods being distributed
are not commodities of exchange, but rather the freedoms and liberties we can
enjoy under the law? Will the scope of freedom depend on whether we are black or
white, part of the religious majority or a member of a religious minority, a man or a
woman? On what basis is factual difference rendered sufficiently relevant to justify
differentiation under the law?

4. From musawa to husn and qubh: legitimating differentiation in
Islamic law

The philosophical approach to equality introduces the paradox of equality as an
analytic vantage point from which to identify and critique the assumptions that
animate rules (formal or otherwise) which legitimate differentiation. But on what
bases are factual differences deemed sufficient to justify such differentiation? The
philosophical approach to the paradox of equality begs the question, but does not
necessarily help us answer that question. Rather, as will be suggested in this section,
the move from factual difference to legal differentiation involves a variety of value
judgements, which enter into the realm of law and animate and legitimate rules
that differentiate between peoples. Two Arabic terms of art, husn and qubh, offer
conceptual sites through which such value judgements enter into a legal inquiry.
Husn and qubh, which literally mean ‘good’ and ‘bad’ respectively, are ethical terms
of art utilised in the genre of usiul al-figh and, importantly for this chapter, reflect
the interpretive dynamic of jurists moving from ethical determinations of the good
and the bad, to legal rules of obligation and prohibition. By attending to the ways
in which Muslim jurists moved from ethical norms to legal rules, we can identify
the assumptions they imported into their determinations of legitimate differentia-
tion between two people, so as to facilitate critique about the normative signifi-
cance of the factual difference between them, and the discriminatory effect of any
differentiation.

In Sunni wusil al-figh treatises, for instance, the terms husn and qubh were
invoked in debates about the ontological authority of reason as a source of law
when there is an absence of guidance from foundational source-texts, such as the
Qur’an (min qabla wurid al-shar‘). In his chapter in this volume, Mohsen Kadi-
var addresses a similar theoretical issue with regard to the Shi‘a Usulis. For these
jurists, the question was whether reason has sufficient authority to be a source
of Shari‘a norms, with the threat of divine sanction or promise of divine reward.
Some allowed such a possibility, while others suggested that claims about the good
and bad are certainly morally relevant, but have no bearing on legal obligations and
prohibitions. Exploring the intricacies of these terms and their implications for law
and philosophy is beyond the scope of this chapter.
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One issue of that debate, though, is particularly relevant here, namely, the issue
of determinacy. When ascertaining the substantive content of the good and the bad,
jurists were concerned with the extent to which their reasoned deliberations about
the good and the bad reflected a determinable divine will, or whether they were
historically contingent attitudes that had less to do with God and more to do with
the human condition prevailing at a given moment. For instance, the pre-modern
Shafi‘i jurist al-Juwayni (d. 1085) exercised considerable caution when attributing
a particular rule of decision to God, since the justifications for any particular legal
rule are vulnerable to human contingency and fallibility. Al-Juwayni did not deny
that reason enables us to judge if something is dangerous (ijtinab al-mahalik) or
offers certain benefits (ibtidar al-mandfi). To deny this, he held, would be unrea-
sonable (khuriij ‘an al-ma‘qul).® Such moral reasoning falls within the normal
capacity of human activity, or what al-Juwayni called the haqq al-adamiyyin. But
this is different from asking what is good or bad in terms of God’s judgement
(hukm Allah).* For al-Juwayni, God’s determination of an act’s Shari‘a-value has
an authority that human reason cannot enjoy. In Shari‘a, whether something is
obligatory or prohibited depends on whether God has provided punishment or
reward for the relevant acts.®* Unless we have indicators from God, such matters
are unknowable by humans (wa dhalika ghayb).>* We cannot make Shari‘a judge-
ments, based purely on a rational analysis, into harms and benefits, since any such
conclusion offers no authority to justify divine sanction, whether in this life only
or in the hereafter. This does not mean that we cannot make moral determina-
tions of good and bad. Indeed, it is natural that we would do so. But we can do so
only on issues not already addressed by God, and we cannot claim divine authority
for them since God has made no decision on them. As al-Juwayni said, ‘it is not
prohibited to investigate these two characteristics [i.e. husn and qubh] where harm
may arise or where benefit is possible, on condition that [any determination] not
be attributed to God, or obligate God to punish or reward’.

In this passage, al-Juwayni predominantly worried about the authority of
reason and the omnipotence of God. But his concern was, no doubt, animated by
an anxiety about whether we presume too much when we legislate in the name of
God, based on the contingencies of our moral vision. We cannot be certain that our
analysis of God’s position is objectively true or right. We may only have an approx-
imation of God’s will, or we might have a strong conviction short of certainty that
our position is right. In other words, far from being true or right, any legal conclu-
sion bears the authority that arises from the jurist’s most compelling opinion, or
what al-Juwayni called ghalabat al-zann. It is something less than certainty, but is
sufficient for the purpose of decreeing a rule of law, as long as we understand that
the authority of the rule is thereby limited.>*

Consequently, the concern about the authority of reason is tied to the author-
ity of the law in light of the epistemic frailty of the human agent, who must, at
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times, interpret the law without any express evidence of God’s will.» This anxiety
about truth and objectivity allows us to appreciate that, at a certain level, jurists
were aware that figh pronouncements are built upon a certain degree of human
subjectivity, thereby rendering any figh rule vulnerable to a subjectivist critique.
We cannot ignore this fact when considering how factual differences are deemed
sufficiently relevant to justify legal differentiation. When jurists used terms like
husn and qubh, they utilised these general, technical terms to give an objective
frame to their own historically conditioned attitudes and predispositions about
when factual differences should lead to legal differentiation.

For instance, the pre-modern Ash‘arite theologian al-Baqillani (d. 1013) argued
that one can rationally know the good (husn al-fil) or the bad (qubh) of an act,
where such notions are general and abstract. One can make determinations of
the bad, for example, on the basis of what one finds distasteful (tanfuru ‘anhu
al-nufiis).3* To illustrate his point, al-Bagqillani argued that one can know, without
reference to scripture, the goodness of the believer striking the unbeliever, and
the badness of the unbeliever striking the believer.”” For al-Bagqillani this distinc-
tion seemed obvious and apparent (a differentiation), whereas to modern readers
it may seem abhorrent and unjustifiable (discriminatory). How might we under-
stand al-Bagqillani’s normative claims regarding the factual difference of religious
diversity? The paradox of equality immediately alerts us to consider al-Baqillani’s
underlying assumptions, which rendered the factual difference between the believer
and non-believer sufficiently relevant to justify differentiation.

If we view al-Bagillani’s conclusion in the light of the more general set of rules
governing the unbeliever, in particular the dhimmi, we find a complex legal, histor-
ical and political dynamic at work. The dhimmi was the non-Muslim permanent
resident in Islamic lands. Jurists erected various rules governing and restricting
the freedoms and liberties of dhimmis in the Muslim polity; they did so in part
because they deemed the factual difference in religious commitment between the
Muslim and the dhimmi relevant to justifying differential treatment under the law.
To understand why the factual difference of religious diversity occasioned a differ-
ential legal regime requires understanding the socio-political and cultural context
that gave intelligibility to the dhimmi rules.

The dhimmi rules arose amidst a historical backdrop of Muslim conquest of
lands, reaching from Spain to India by the eighth century ck. In this context of
conquest and colonial rule arose the Pact of ‘Umar, as an initial statement of the
rules regulating non-Muslims living in the Muslim polity.*® This initial statement
was supplemented by later developed rules, whose legitimacy relied on an ethos
of Islamic universalism, even as the Islamic empire gave way to multiple polities
of regional and local power. A universalist ethos, and the memory of imperial
conquest, offered a normative framework to render the dhimmi rules meaning-
ful and legitimate. That framework was, arguably, a lens through which Muslim
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scholars such as al-Bagqillani understood and ordered their world. Conquest initially
presented itself as an economic and political phenomenon, but soon became part
of a collective memory that informed the way Muslim scholars understood their
past and its implications with regard to the aims, purposes and aspirations of
governance and law.

As part of the historical memory of a community, the conquest period
became aspirational, especially as later centuries witnessed the demise of the
Islamic empire into fractionalised polities. As the contemporary historian of
Islam Marshall Hodgson states, the period of the early caliphates ‘tends to be
seen through the image formed of it in the Middle Periods; those elements of its
culture are regarded as normative that were warranted sound by later writers’.»
For Hodgson, in the Middle Period (roughly the mid-tenth century to 1500), the
challenges of ‘political legitimation, of aesthetic creativity, of transcendence and
immanence in religious understanding, of the social role of natural sciences and
philosophy - these become fully focused only in the Middle Periods’,** in part
by nostalgic reference to an imperial past. The memory of a glorious, righteous
imperial past offered a lens for Muslim jurists to understand how a Muslim polity
should regulate interactions with non-Muslims, given the fact of diversity, and
despite imperial fragmentation.

Consequently, when al-Bagqillani remarked about the goodness of the believer
beating the non-believer, and the evil of the non-believer beating the believer, we
cannot ignore the fact that his substantive valuation was dependent upon a particu-
lar vision of the Islamic past, which informed certain aspects of his present. The
horizon of the past and his present were fused to create a norm that depended, for
its very intelligibility, upon the ethics of universalism, imperialism and the subor-
dination of the other.

5. Legitimating gender differentiation

Heeding the distinction between justice as equality, and justice as the good and
the bad, though, is not meant to suggest that this study prefers the philoso-
pher’s justice over the jurist’s. Rather, the philosophical principle of equality
provides a vantage point from which we can appreciate the underlying (and
often unstated) assumptions that make legal determinations not only possi-
ble, but intelligible. By distinguishing between the fact of difference and the
normative implications of that factual difference, we can better identify the
assumptions that allow jurists to justify differentiation as a matter of law, and
thereby appreciate the scope of critique required to render those assumptions
as inherently discriminatory.

This brings us to the issue of gender difference, and global calls for equality
in Muslim family law. The existing literature on gender discrimination, in both
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Islamic legal doctrine and Muslim-majority state family law regimes, is vast and
need not be reviewed here.** Indeed, other contributions to this volume outline
the doctrines that pose difficulties to gender equality advocates. For the purpose of
understanding the doctrines in terms of the paradox of equality, of central interest
is the rationale used to justify discriminatory treatment between men and women
under Islamic law. This rationale uses the fact of gender difference to justify
differentiation.

For instance, Murtaza Mutahhari (d. 1979), a student of Ayatollah Khomeini,
argued that legal gender differentiation reflects the very conditions of justice that
are captured in the paradox of equality. He took aim at critics who held that gender
differentiation in matters of divorce and inheritance law is ‘contemptuous of, and
insulting to, the female sex’ - or, in other words, discriminatory.* Instead, he
implicitly acknowledged that the justification of gender differentiation accounts
for the considerations that lie at the heart of the paradox of equality:

[W]oman and man, on the basis of the very fact that one is a woman and the other
is a man, are not identical with each other in many respects. The world is not exactly
alike for both of them, and their natures and dispositions were not intended to be
the same. Eventually, this requires that in very many rights, duties, and punish-
ments they should not have an identical placing.®

For him, the undeniable naturalness of the fact of biological difference was suitably
significant to justify legal differentiation between men and women.

In other cases, the fact of gender difference is deemed significant by recasting
the difference as shorthand for complex social dynamics that require differentia-
tion. For instance, the Qur’an asserts that a son will inherit twice the amount of
his sister(s).* The verse itself does not explain the rationale behind the discrimina-
tory distribution. Pre-modern Muslim jurists identified this verse as representing
a departure from pre-Islamic practices, which often denied daughters any inheri-
tance share.” Contemporary writers explain and justify the verse’s distribution by
reading the fact of gender difference as an efficient way to capture the heart of the
matter — socio-economic factors concerning the distribution of economic respon-
sibility for the family. Acknowledging the change from pre-Islamic practice, they
recognise that personal status laws, such as inheritance rules,

were formulated to meet a woman’s needs in a society where her largely domestic,
childbearing roles rendered her sheltered and dependent upon her father, her hus-
band, and her close male relations ... Because men had more independence, wider
social contacts, and higher status in the world, their social position was translated
into greater legal responsibilities ... as well as more extensive legal privileges in
proportion to those responsibilities.*®
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In the case of inheritance rules, the fact of gender difference in the Qur’an is made
to encompass a historically contingent social hierarchy. That economic and social
hierarchy is read into the original Qurianic verse, which makes no reference to
such social conditions. The verse only references the fact of gender difference. The
legitimacy of the verse’s inheritance rule, therefore, is explained after the fact, and
is intelligible once we appreciate the paradox of equality as a feature of justice.
But attention to the paradox of equality also illuminates the poverty of the after-
the-fact justification to account for changed historical contexts. Despite changes in
lived economic realities, and calls to reform Islamic family law, such as the laws of
inheritance, little change has been forthcoming.

6. Post-coloniality and the paradox of equality

The failure of reformist attempts is not simply a function of the power of the
Qur’anic or other source-text to subvert the claims of history. Rather, the impera-
tives of a post-colonial history more often than not subvert the demands of chang-
ing socio-economic conditions, and thereby undermine calls for reform in Islamic
family law. Gender-based legal reform is not a new issue, whether one looks to
the Muslim world or elsewhere. Gender difference, as a site of legal debate, has
been, and continues to be, an ongoing issue of contention in countries spanning
the globe. As such, the Muslim world is hardly unique in being a site of gender-
equality debates. Rather, what makes the Muslim world appear unique and distinct
is the historical moment in which demands for gender-based reform are made: a
post-colonial context of newly independent Muslim states embedded in informal
modes of hegemony exercised by the global North over the South. In the twentieth
century, the elites of these relatively newly minted Muslim states participated in the
international scene, but did not (and presumably could not) go so far as to ignore
the traditional modes of identity that animated segments of their domestic society.
The traditional models of identity, arguably, gave content to the national identity
and political authenticity of new Muslim-majority states, in an international arena
beset by pre-existing and ongoing asymmetries of power.# In this context, calls for
gender reform inflamed (and still do) conservative segments in Muslim polities
that viewed claims for gender equality as yet another colonial imposition, or as
premature given the fragile state of the nation. Ann McClintock, writing about the
importance of viewing nationalism in gendered terms, notes that

gender difference between women and men serves to symbolically define the limits
of national difference and power between men. Excluded from direct action as na-
tional citizens, women are subsumed symbolically into the national body politic as
its boundary and metaphoric limit ... Women are typically construed as the sym-
bolic bearers of the nation, but are denied any direct relation to national agency.*
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The nationality of a new state could not avoid being framed, in a post-colonial
setting, by the asymmetry between it and its former colonial powers. In these
contexts, women contributed to the notion of nationhood, but only passively so.
Women were made to represent the nation’s ideals, but had no power to determine
the content of those ideals. Those ideals drew upon a historical tradition whose
continuity had as much to do with the post-colonial condition as with religious
adherence.

Attentiveness to the post-colonial context reminds us that, since the twentieth
century, the debates on gender reform have been embedded in a larger contest
about post-colonial identity formation, in which the content of national authentic-
ity was defined (and often still is) in religious doctrinal terms. Furthermore, the
burden of that content has been placed squarely on the shoulders of those who,
more often than not, have had too little power to assert their voice. These political
circumstances allow us to appreciate why the factual difference between men and
women may seem significant enough to justify legal differentiation in the Muslim
world today. To recast that differentiation as discrimination, therefore, requires
more than arguments over competing Qur’anic verses, hadith texts or methodolo-
gies of interpretation.

7. (En)countering difference: social movements and the
rereading of equality

Those who read this chapter may be disappointed with the absence of any slam-
dunk legal argument for gender equality in Islamic law. But such disappointment
is premised on unfair expectations of what is possible within the law. Yes, it is
true that there are possible readings of Qur’anic verses that can lead to a principle
of gender equality.* Yes, certain hadith texts that justify gender-based discrimi-
nation can be challenged as lacking sufficient authenticity to justify the rule for
which they are invoked.*® And, yes, some scholars recognise the need to offer a
more general theory of gender relations in Islam to animate new interpretations of
Islamic law.** Looking for solace in technical legal arguments is quite reasonable,
and, most importantly, quite efficient. It allows the proponent of gender equality
to make an argument on the assumption that the reader is a reasonable one, open
to new readings of the Islamic legal sources, and thereby willing and able to change
his or her mind.

However, the dilemma is that changing minds on what might seem to be a
minor, technical, legal issue actually involves significant reformulations of socially
and culturally embedded ideas about the right and the wrong, the good and the
bad - all of which transcend the merely legal. For instance, reasonable arguments
can be made to justify the equal treatment of men and women under Islamic
inheritance rules. Those arguments can be, and are, based on historical changes in
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the economic reality of men and women, and the increasing need for families to
have multiple wage earners to ensure adequate financial well-being. But to make a
modification to that particular legal rule has implications not only on estate distri-
bution upon death, but on the social and cultural imagination of the nature of the
workplace and the well-being of the family. Indeed, any modification to a specific
legal rule may bring with it considerable socio-cultural concerns that exist outside
the province of the law, but are no less relevant to consider.

As such, we cannot exclude the importance of harnessing extra-legal factors
in the pursuit of gender equality in Islamic law. The role of social movements is
particularly crucial in affecting the way in which judges and jurists engage in the
ongoing enterprise of legal interpretation.” For instance, Professor Riva Siegel of
Yale Law School has written about the Equal Rights Amendment in the United
States, which sought to ensure gender equality as a constitutional principle. That
amendment was never formally passed, pursuant to the procedures outlined in
Article V of the US Constitution. But, as Siegel shows, the failure to amend the
Constitution does not mean the social movement failed to change US constitu-
tional law concerning gender equality. Rather, she adopts a different view of legal
development, which recognises that judges interpret the Constitution ‘in the midst
of a popular debate about the Constitution’.s She further elaborates:

Americans on both sides of the courthouse door are making claims about the Con-
stitution. Outside the courthouse, the Constitution’s text plays a significant role in
eliciting and focusing normative disputes among Americans about women’s rights
under the Constitution — a dynamic that serves to communicate these newly crystal-
lizing understandings and expectations about women’s rights to judges interpreting
the Constitution inside the courthouse door. Such communication occurs whether
or not the activities in question satisfy Article V ... for constitutional lawmaking.>

For Siegel, the meaning of the Constitution can change as long our appreciation
of judicial interpretation recognises the agency of the jurist who interprets the
law in light of ongoing contests about its meaning. Consequently, whether or not
social mobilisations lead to formal legal change, such movements affect the climate
within which judges appreciate the nature of the legal conflict before them. In a
context of social movements around legal change, participants make claims about
the law’s meaning. ‘Sometimes such mobilisations result in constitutional amend-
ments; most often they do not. But even when no formal act of law making occurs,
constitutional contestation nonetheless plays an important role in transforming
understandings about the Constitution’s meaning inside and outside the courts.™
Importantly, Siegel is writing about the judicial process, and not the legislative one.
Her theory of legal change assumes a constitutional legal order, and a sufficiently
democratic political order that permits expressions of dissent openly and publicly.
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Those politico-legal characteristics do not necessarily obtain in the Muslim world.
Nonetheless, her thesis about social movements is important, if only to illustrate
the scope of intervention required for effective legal reform.

If we accept the relationship between social movements and legal change, then
we cannot ignore the effect of gender-equality social movements on the possibil-
ity of legal change in the Muslim world. For instance, Amina Wadud writes about
waging a gender jihad, and offers numerous stories from ‘the trenches’.>* More
often than not, the stories show that the effort to make changes on the ground have
led to limited, if any, success in legislative reform or changes to mosque culture
around the world. Nonetheless, her personal dedication to the cause of gender
equality has resulted in considerable public engagement with the status and role
of women in Islam generally, and the Muslim world specifically. Sisters in Islam, a
Malaysian civil society organisation committed to gender equality, has been at the
forefront of challenging the patriarchal tradition still affecting Muslim women in
Malaysia. While Sisters in Islam has made serious gains in the domestic Malaysian
sphere, those gains have not come without cost. In 2005, Sisters in Islam published
the book Muslim Women and the Challenges of Islamic Extremism, edited by
Norani Othman, a professor at the National University of Malaysia. In July 2008,
Malaysia’s Ministry of Home Affairs banned the book, claiming that it undermined
public order. Sisters in Islam petitioned a court for judicial review of the ministe-
rial order, and the presiding judge reversed the ban.” The ban illustrates the chal-
lenges facing social movements that operate within a political climate that is less
than open. In fact, the ban is a reminder that the effectiveness of social movements
(and thereby the possibility of legal reform) is directly connected to the openness
of a society. Nonetheless, the success in overturning the ban illustrates the power
of social movements to change the discursive context in societies that may not be
as open as most would prefer. The Malaysian example shows that, in less than fully
open societies, social movements have the potential to expand the scope of legal
arguments that are intelligible, meaningful and possible.

8. Conclusion

The beginning of this chapter paid tribute to the many voices that have come
before to advocate for gender equality in Islamic family law. Those voices, while
differing from each other in method, approach and aim, nonetheless speak in
unison about the need to reflect on the ongoing existence of gender discrimination
in the Muslim world. For some, that reflection requires an analysis of pre-modern
source-texts and their authenticity. For others, it requires unpacking the Qur’anic
and legal discourses of the patriarchal attitudes that have, for so long, animated
them. And yet others would suggest that there is no chance of reforming Islamic
law, and that, instead, recourse must be made to a tradition of human rights,
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whose content is informed by contemporary treaties, such as CEDAW. All of these
approaches have their merits, and all can be criticised; but, in the aggregate, they
constitute the voices of a social movement advocating for change. In some cases
that change will come by reference to human rights standards. In others, it will
come by reference to new, authoritative interpretations of source-texts within the
Islamic legal tradition. And yet other cases will require a blending of international
law, domestic constitutional law and aspects of Islamic law. This fusion will create
a legal outcome which reflects the legal pluralism that has become so characteristic
of the modern state in an increasingly globalised world.

The strategies may differ, and the outcomes will be inspired by different animat-
ing impulses, but in all cases the effectiveness of any particular strategy requires
acknowledgement that the paradox of equality operates in the background and may
limit the effectiveness of those advocating for gender equality in the Muslim world.
Attentiveness to the paradox of equality will beg important questions about what
factual differences are legally relevant and why. The paradox of equality reminds
us that, while differently situated people should be treated differently to satisfy the
demands of justice, what constitutes a legally relevant factual difference is often a
naturalised construct that is waiting to be denaturalised and deconstructed. But,
as gender activists around the world already know, the threat of such deconstruc-
tion has the potential to create considerable instability, whether politically, socially,
culturally or legally. This does not mean that gender equality is not possible in the
Muslim world. Rather, it suggests that we do not exist in a vacuum or make normative
claims from a position ex nihilo. Our claims about and for justice are necessarily
embedded in a set of predispositions from which it is difficult to escape. These
predispositions influence how we decide which factual differences are appropriate
for legal differentiation, and which are not. To view the idea of equality from the
perspective of the paradox of equality helps to illuminate the scale and scope of any
intervention that seeks to undo and reverse a legal differentiation, on the grounds
that it is discriminatory.
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