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Family and the law in eighteenth-century fiction offers challenging new interpretations of the
public and private faces of individualism in the eighteenth-century English novel. John
P. Zomchick begins by surveying the social, historical and ideological function of law
and family in eighteenth-century England’s developing market economy. He goes on to
examine in detail their part in the fortunes and misfortunes of the protagonists in
Defoe’s Roxana, Richardson’s Clarissa, Smollett’s Roderick Random, Goldsmith’s The Vicar
of Wakefield and Godwin’s Caleb Williams. Zomchick reveals in these novels an attempt
to produce a “juridical subject”: a representation of the individual identified with the
principles and the aims of the law (especially its respect for property) and motivated by
an inherent need for affection and human community fulfilled by the family, which
offers a motive for internalizing the law. The different ways in which these novels
express their ambivalence towards that formulation indicate a nostalgia for less
competitive social relations, and an emergent liberal critique of the law’s operation in
the service of society’s elites.
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Preface

In the following pages a familiar figure emerges, taking shape against the
background of society’s laws. I have named this figure the “juridical
subject” in order to emphasize that the figure owes its coherence to a
system of legal beliefs, principles, and practices, which attain frequent
and clear visibility both in the society and the narratives of eighteenth-
century England. Under a different emphasis the figure might be named
the “liberal subject,” as in a recent study by D. A. Miller, or the “subject
of Providence,” as in the work of Martin Battestin.! The proliferation of
labels suggests less a historical uncertainty or critical confusion than it
does a profusion of social roles and critical methods for describing them.
In current critical parlance, it attests to the recognition of fragmented
subjectivity as the product of modern culture. In other words, the indi-
vidual — whether ideological mirage or concrete person — is rarely all of a
piece. Awareness of this fragmentation, both then and now, produces the
need to create a design for living. In my readings of the following
eighteenth-century novels I will argue that the law provides the matrix
for one such design.

Law, of course, is new neither to eighteenth-century society nor to
literature. Kathy Eden has demonstrated the influence of “the methods
and procedures of the law™ on Aristotelian literary theory from its origins
through the Renaissance.? Hayden White has suggested “that narrative
in general, from the folktale to the novel, from the annals to the fully
realized ‘history,” has to do with the topics of law, legality, legitimacy, or,
more generally, authority.”® Another legal historian and scholar has
written that the “traditional symbols of community in the West, the
traditional images and metaphors, have been above all religious and

' D. A. Miller, The Novel and the Police (Berkeley: University of California Press, 1988). Martin
Battestin, The Providence of Wit: Aspects of Form in Augustan Literature and the Arts (Oxford: The
Clarendon Press, 1974).

2 Kathy Eden, Poetic and Legal Fiction in the Aristotelian Tradition (Princeton: Princeton University
Press, 1986), p. 6.

3 Hayden White, “The Value of Narrativity in the Representation of Reality,” Critical Inquiry 7.1
(1980). Rpt. in The Content of the Form: Narrative Discourse and Historical Representation (Baltimore
and London: The Johns Hopkins University Press, 1987), p. 13.

xi



xii Preface

legal.”* I summon these authorities to indicate the obvious: law has always
played an important role in society and culture. The “rules of justice,”
David Hume writes, are “highly conducive, or indeed absolutely requisite,
both to the support of society, and the well-being of every individual.”>
Law and narrative, then, universalize experience by patterning particular
events and ordering the contingencies of daily life.

Long ago Ian Watt, commenting on remarks made by Charles Lamb
and William Hazlitt, noted the relation between “formal realism” and
courtroom procedure. More recently, Lennard Davis and John Bender
have examined the ways in which laws and theories of punishment enabled
and evolved with the eighteenth-century English novel’s representational
practices.® Other critics have noted the popularity and function of criminal
narratives, and even the most casual reader cannot help but be struck by
the ubiquity of juridical episodes in the fiction of the period.” Even when
the law’s officers are mostly absent, as they are in Roxana and Clarissa,
juridical discourse still structures personal and social relations in the
narratives in a way that makes the protagonists’ good fortunes depend
upon each’s ability first to internalize the juridical norms of public life and
then to externalize them in the governance of self and — if male — family.

Although I have used an eclectic method in reading the six novels that
follow, that method has been shaped by critics of bourgeois civil society.
With their aid, I have sought to understand the narratives’ civil and
familial grammars, by which the juridical subject is doubly predicated:
first, as a member of “civil society where he acts simply as a private individual,
treats other men as means, degrades himself to the role of a mere means,
and becomes the plaything of alien powers”;® and second, as a member of
the family, where relations are supposed to be determined by love and
cooperation. This simultaneous double predication entails upon the
subject the tasks of escaping domination by the public sphere’s alien

* Harold J. Berman, Law and Revolution: The Formation of the Western Legal Tradition (Cambridge
and London: Harvard University Press, 1983), p. vi.

David Hume, 4 Treatise of Human Nature, ed. L. A. Selby-Bigge; 2nd edn., rev. by P. H.
Nidditch (Oxford: The Clarendon Press, 1978), 3.2.2.497.

Ian Watt, The Rise of the Novel: Studies in Defoe, Richardson, and Fielding (Berkeley and Los
Angeles: University of California Press, 1957), pp. 33-34. Lennard Davis, Factual Fictions: The
Origins of the English Novel (New York: Columbia University Press, 1983), ch. 5, esp. p. 87. John
Bender, Imagining the Penitentiary: Fiction and the Architecture of Mind in Eighteenth-Century England
(Chicago and London: University of Chicago Press, 1987).

See, for example, Davis, ch. 7; and John J. Richetti, Popular Fiction before Richardson: Narrative
Patterns, 1700-1739 (Oxford: Clarendon Press, 1969), chs. 2 and 3. More recently Lincoln Faller
has written about the social and ideological functions of popular rogue biographies, Newgate
narratives, and trial accounts. See Turned to Account: The Forms and Functions of Criminal Biography
tn Late Seventeenth- and Early Eighteenth-Century England (Cambridge: Cambridge University Press,
1987).

Karl Marx, On the Jewish Question, in The Marx-Engels Reader, 2nd edn., ed. Robert C. Tucker
(New York: Norton, 1978), p. 34.
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Preface xiil

powers and of preventing their infiltration into the private sphere. What
better way to escape being the plaything of alien powers than to transform
an oftentimes alien juridical discourse — those laws that structure civil
society’s transactional market — into what M. M. Bakhtin calls “internally
persuasive discourse”?® This merging of the private conscience and public
law — the genesis of a juridical conscience — is an understandable, perhaps
inevitable, response to the “merciless life” of “civil society,” where (to
quote Marx again) “various forms of social connectedness confront the
individual as ... external necessity.”!? The law joins one to the dominant
form of social reason even as it divides one from other contenders for social
goods. What better way to prevent the infiltration of competition into the
private sphere than to align the conscience with a protecting law?

Also underlying my examination of these narrative grammars is the
assumption that eighteenth-century English society was becoming secular,
resulting in the gradual supplementation of metaphysical by immanent
standards of value. According to J. G. A. Pocock, for example, in the
market society of early capitalism men and women “were now expected to
be obsessed with what others thought of them, or might think of them” in
order to maintain “credit.”!! As Sarah Scott described it in Millenium Hall,
society had become the place where the “same vanities, the same passions,
the same ambition, reign in almost every breast; a constant desire to
supplant, and a continual fear of being supplanted, keep the minds of those
who have any views at all in a state of unremitted tumult and envy ...”!?
That I give little attention to religious discourse does not mean that it
was no longer important. As Leopold Damrosch has demonstrated, how-
ever, providential habits of thought were being secularized, often by
the novelists whose realistic fictions were committed to the representation
of a material world.!® Even if belief in Providence still provides expla-
nations and consolations, it does not provide the protagonist with as
socially effective an instrumental rationality as juridical discourse can.

9 M. M. Bakhtin, “Discourse in the Novel,” in The Dialogic Imagination: Four Essays, trans. Caryl
Emerson and Michael Holquist, ed. Michael Holquist (Austin: University of Texas Press,
1981}, esp. pp. 349-50.

10 The phrase merciless life is from Theodor W. Adorno and Max Horkheimer, Dialectic of
Enlightenment, trans. John Cumming (London: Verso, 1979), p. 152. Marx, The Grundrisse, in
Tucker, Marx-Engels Reader, p. 223.

H J. G. A. Pocock, “Early Modern Capitalism — The Augustan Perception,” in Feudalism,
Capitalism and Beyond, eds. Eugene Kamenka and R. S. Neale (New York: St. Martin’s Press,
1975), p. 79. For a strong opposing view to the secularization thesis, see J. C. D. Clark, English
Society 1688-1832: Ideology, Social Structure and Political Practice during the Ancien Regime (Cam-
bridge: Cambridge University Press, 1985). See also G. S. Rousseau, “Review Essay. Revision-
ist Polemics: J. C. D. Clark and the Collapse of Modernity in the Age of Johnson,” in The Age of
Johnson, vol. 3, ed. Paul Korshin (New York: AMS Press, 1989), pp. 421-50.

12 Sarah Scott, 4 Description of Millenium Hall (New York: Penguin Books, 1986), p. 61.

13 Leopold Damrosch, Jr., God’s Plot and Man’s Stories: Studies in the Fictional Imagination from Milton
to Fielding (Chicago and London: University of Chicago Press, 1985).



xiv Preface

Unlike religion, law holds out the promise of mastering changing social
relations. I have chosen to look at the law as an ordering discourse of and in
the early novels’ social worlds.

It may be useful at this point to indicate my debts to and differences from
three earlier studies that take up the problems of individualism and the
novel. Ian Watt’s classic The Rise of the Novel is an obvious point of depart-
ure. But whereas Watt explores the consequences of economic individual-
ism on the plot and characters of the novels he studies, I focus on the adap-
tive functions performed by juridical individualism in conjunction with the
family. Watt notes that “[t]he fundamental tendency of economic indi-
vidualism . . . prevents Crusoe from paying much heed to the ties of family
...” For Roxana, however, juridical discourse creates its most powerful
effects through the family. And although in his chapters on Richardson,
Watt devotes considerable attention to “private experience” and family
life in an England increasingly devoid of “any permanent and dependable
network of social ties,” he overlooks the juridical habits of thought that
inform the conflict between Clarissa and her family, and that link Lovelace
to the Harlowes.!* By focussing exclusively on the effective powers of juri-
dical discourse, I hope to reveal its specific instrumental functions in the
construction of the subject of individualism, which Watt defines eloquently
if incompletely in this still influential and admirable work.

More recent studies of the novel have continued Watt’s examination of
its origins and effects. Michael McKeon, for example, has explored “how
the external social order is related to the internal, moral state of its
members”; that is, with problems of social status based on the contingently
antithetical attributes of birth and merit."> In McKeon’s dialectical
model, the novel provides a staging ground for the conflict between aristo-
cratic and progressive ideologies, from which emerges a conservative ideol-
ogy that partly negates and partly subsumes elements of each. By drawing
upon an impressive array of historical sources and modern commentary,
McKeon shows that the novel belongs in that moment of capitalist ideol-
ogy that legitimated unlimited accumulation.!® But because his interests
are primarily synthetic and because he is interested in establishing both the
novel’s origins and its progress toward cultural and aesthetic legitimacy, he
often overlooks the particular narrative means by which the sometimes
errant and always desiring individual is subjected to the law. I shall
examine closely the enabling functions of market society’s juridical dis-
course, as those functions are themselves explored in the narratives of the
day.

14 Watt, Rise of the Novel, pp. 66, 185.

15 Michael McKeon, The Origins of the English Novel, 1600-1740 (Baltimore and London: The
Johns Hopkins University Press, 1987), p. 20.

16 McKeon, Origins of the English Novel, pp. 202-3.
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In his recent work on penal and narrative discourses, John Bender
describes how both discourses “manipulate identity by recomposing the
fictions on which it is founded.”!” Influenced by a concept of power
stemming from Michel Foucault, Bender argues that “[b]oth the realist
novel and the penitentiary pretend that character is autonomous, but in
both cases invisible authority is organizing a mode of representation whose
way of proceeding includes the premise, and fosters the illusion, that the
consciousness they present is as free to shape circumstance as to be shaped
by it.”!8 Bender’s focus on the techniques that account for power’s efficacy
leads him to represent the individual as an object inscribed by an
increasingly anonymous and invisible social authority. By dwelling on the
way in which the penitentiary and the novel attain their ends “obliquely —
not by intimidation but by inspection, not by force condensed into awe but
by the manipulation of consciousness through time,” Bender must neces-
sarily overlook the aspects of juridical discourse that have not been
incorporated into a totalizing regime of discipline and punishment.!® I
will argue that the mature juridical subject is both an object of visible and
invisible forces of power as well as a subject empowered by her or his
internalization of that same law. In short, I want to contribute to a
rehabilitation of the subject (without losing Bender’s powerful critique of
social discourses of power) as an active agent capable of carving out a space
of freedom and enjoying it.

The first chapter of this work introduces a number of key historical and
methodological points for the discussion that follows. Thereafter, I devote
each chapter to a reading of one novel in order to follow in some detail the
construction of the juridical subject. I have chosen novels whose protagon-
ists show little or no propensity to criminal acts in order to emphasize the
law’s effects upon the nominally law-abiding. And when the issue of
criminality arises, as it does in Roxana, Clarissa, and Caleb Williams, I show it
to be peripheral to the forces that inform character.

I begin with Daniel Defoe’s Roxana because the heroine of that work
relies on express contracts and a contractual mentality in order to realize
her desires and — simultaneously — to distance herself from family ties that
bind her in unacceptable ways. Contract promises Roxana the freedom
from necessity that all Defoe’s protagonists seek. And yet, unlike his other
protagonists, she finds such freedom ultimately insufficient. The next
chapter on Richardson’s Clarissa continues the examination of contractual
relations. Rather than being freed to pursue her own interests by the
contract, Clarissa finds herself redefined by her family’s politically and
economically motivated contracts. In this instance, custom and traditional
expectation on the one hand and new instruments for the realization of

17 Bender, Imagining the Penitentiary, p. 38. 18 Ibid., p. 212. 19 Tbid., p. 218.
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desires on the other fall into conflict. The third chapter, also on Clarissa,
examines Lovelace’s intellectual and practical debt to the same law that he
ridicules. A civil antinomian, Lovelace’s conscience is as dependent upon
juridical discourse as are those of the social climbers whom he despises.

In the next three chapters, the law serves a more positive and enabling
function, even when and sometimes because it is the object of criticism.
The young hero of Roderick Random learns to renounce the satisfactions of
personal vengeance in order to enjoy the pleasures of an eroticized
domestic life. Vengeance is irrational, unless it is achieved through the law.
Fielding’s Amelia takes up where Random leaves off. Instead of renouncing
satisfactions that are associated with aggression and violence, the already
married Booth must renounce — or at the very least curb his desire for — the
promiscuous satisfactions of the public sphere. The law punishes Booth for
being economically and emotionally incontinent. Only when he attempts
to direct the law’s powers against the family’s larcenous maidservant does
he learn to subject his impulses to a newly acquired public conscience.
Goldsmith’s The Vicar of Wakefield continues the theme of juridically
inspired self-restraint further. Primrose, the paterfamilias at a later stage of
life, struggles to maintain his authority in the face of challenges from within
and outside of the family. The outcome of that struggle is rendered
especially difficult because the narrative represents personal desires as
always subject to dangerous exploitation in a market society.

Finally, I end the study of law and character in relation to civil society
and family with a work from which family is largely missing, subsumed into
a master-servant or guardian—ward relationship: William Godwin’s Caleb
Williams. 'The anarchist philosopher’s novel describes the destructive and
deconstructive powers of the public conscience. Rather than containing
personal pleasures as it does in the middle three novels of the study, the
juridical discourse in Godwin’s novel destroys the self that it is meant to
constitute. Of all the novels in this study, Caleb Williams’ treatment of the
law is most critical. But in a sense the study ends where it began, at an
intimation of the inadequacy of regulating human actions solely through
juridical means, whether those means be the contracts that Roxana strikes
or the inquisitions that both Caleb and his adversary launch against each
other.

In the following pages, I have sought to practice what John Brenkman
has called a “critical hermeneutics ... [that] engages the text in a
counter-movement to domination, but without thereby releasing the
interpreters from the tasks of ideological critique and historicizing analysis,
including the task of measuring the distance and historical difference
between societies.”?? I have tried to be faithful to this task by holding up to

20 John Brenkman, Culture and Domination (Ithaca and London: Cornell University Press, 1987),
p- 233.
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critical scrutiny the narratives’ self-in-construction and the imagined
world that this self desires to inhabit. I have assumed that narrative
presents a dialectic between the languages of freedom and necessity, desire
and law. Even if the reciprocal effects of each term upon the other are
undeniable, there is no reason to suspect that authority and compulsion
always overcome the wish to be free, nor that free choice is merely an
ideological illusion.?! In an Enquiry Concerning Political Fustice William
Godwin writes that “[w]e inhabit a world where sensations do not come
detached, but where everything is linked and connected together.”?? In
such a world, it seems unlikely if not impossible that the subject should not
but long for a commodious life and the means to realize that longing.
Therein lies the dual movement of freedom and necessity, of desire and law
(as the guarantor of merit and enjoyment). At the same time, Godwin
continues, “no man ... can pursue his private conceptions of pleasure,
without affecting, beneficially or injuriously, the persons immediately
connected with him, and, through them, the rest of the world.”?? If we
readers of eighteenth-century novels have the same desires for a commo-
dious life today, it may be that we have less a sense of the way in which our
pleasures — supported by a juridical discourse — impinge upon the rest of
the world. I have looked closely at these texts in order to bring to light both
the pleasures and the pains of desire and self-regulation as they are
imbedded in cultural longings for freedom and community, the irrepressi-
ble and renewable resources of social life.

2! See Bender, Imagining the Penitentiary, p. 212, for the argument that “development” of character
is an effect of discursive power on the subject of narrative.

22 William Godwin, Enquiry Concerning Political Justice, ed. Isaac Kramnick (Harmondsworth:
Penguin Books, 1976), p. 390.

23 Ihid., p. 392.
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Introduction

For Law, in its true Notion, is not so much the Limitation as the direction of a free and
intelligent Agent to his proper Interest, and prescribes no further than is for the
general Good of those under that Law.

John Locke, Two Treatises of Government, 2.57.348

I The novel, the law, and the juridical subject

In times of change (no matter how gradual that change may seem to our
postmodern sensibility), when all that is solid melts into air as easily as
Moll Flanders’ husbands or Captain Booth’s money, intelligent agents
seeking proper interests need direction. Early modern England was such a
time, experiencing a number of modest and not-so-modest “revolutions”
in which law played a directive part. There was a revolution in historio-
graphy that generated new interest in describing and explaining conti-
nuity and change, custom and innovation over time.! There were the
political revolutions that generated new theories of power and authority.?
And there were the commercial revolutions that generated new forms of
social life.3 Just as the law played a directive role in the constitution of
these new forms of social life, so too it played a formal role in one of the last
revolutions of the early modern period: the revolution in literature that
endowed the novel with the legitimacy that would lead to its hegemony in
nineteenth-century culture. In history, in politics, in economics, and
above all in the sense of what it means to be human, law shaped,

! SeeJ. G. A. Pocock, who writes that “the historical thought of seventeenth-century England . ..
acquired much of its special character and its power over the English mind from the presence
and nature of that uniquely English institution, the common law.” The Ancient Constitution and the
Feudal Law: A Study of English Historical Thought in the Seventeenth Century. A Retssue with a Retrospect
(Cambridge: Cambridge University Press, 1987), p. 31. See also T. F. T. Plucknett, A Concise
History of the Common Law, 5th edn (Boston: Little, Brown, 1956), pp. 48—49.

2 Pocock, Ancient Constitution, pp. 301-2. Plucknett, Concise History, p. 51. Howard Nenner, By
Colour of Law: Legal Culture and Constitutional Politics in England, 1660-1689 (Chicago and London:
University of Chicago Press, 1977), passim.

3 Joyce Oldham Appleby, Economic Thought and Ideology in Seventeenth-Century England (Princeton:
Princeton University Press, 1978). Christopher Hill, “Sir Edward Coke — Myth Maker,” in his
Intellectual Origins of the English Revolution (Oxford: Clarendon Press, 1963).
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2 Family and the law

empowered, and authorized. In quite specific ways the law helped to
produce an internally coherent and self-regulating subject, ready to claim
the natural rights which belong by definition to a juridical subject.

To say that the law produces a subject of rights may seem to contradict
the notion that rights exist independently of any and all social formations.
And yet, in order to arrive at a theory of rights, it is necessary to postulate
a situation in which those rights are denied to an individual: that is, it is
necessary to live in society already, for in a fabled state of nature freedom
1s a state of being rather than a right. Rights emerge from relations within
a social collective at a time when the collective confronts problems of
power, authority, and order as a collective. At the same time, rights belong
to the individual, whose relation to the collective is usually described in
terms of duty. In the pages ahead I shall argue that as the novelists of
eighteenth-century England create the juridical subject in their fictions,
they contribute to the creation of the modern, secular subject of rights
whose ethical nature is both product and producer of the peculiar tradi-
tions of English law.

The novel and the law, then, will be treated as partners in forging a
modern “collective consciousness.” As the novelists encounter the new and
recall the old, they hammer their representations upon the anvil of the law
in order to create what Philip Corrigan and Derek Sayer have called the
“‘permissible’ parameters and forms of individual identity” in the modern
nation state.* To assert that all forms of identity in the novel carry the
law’s imprint is not to contest the uniqueness of experience or of individual
character. Rather, it is to assert the influence of the collective on character
as well as that of character — however it is imagined — upon the collective.
The law’s deep engagement with individual and communal life makes it
one of the few common points of identification in a collective that other-
wise establishes strong ideological barriers between public and private life.
Clifford Geertz has called law “not a bounded set of norms, rules, prin-
ciples, values, or whatever from which jural responses to events can be
drawn, but part of a distinctive manner of imagining the real... [Law is]
local knowledge not placeless principle ... constructive of social life not
reflective, or anyway not just reflective of it ...”> Eighteenth-century
novelists can no more imagine character without law than they can
imagine a society without conflicts.

Geertz’s dictum on the law reminds us of its rootedness in the material
life of the collective. Although one risks effacing the particularity of

* Philip Corrigan and Derek Sayer, The Great Arch: English State Formation as Cultural Revolution
(Oxford: Basil Blackwell, 1985), pp. 5-6. The authors have taken the term collective conscience
from Durkheim.

5 Clifford Geertz, Local Knowledge: Further Essays in Interpretive Anthropology (New York: Basic
Books, 1983), pp. 173, 218.
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material conditions by generalizing about them, it is still to possible to say
that the “local” character of the law is distinguished by its dual nature as
both instrument of protection and oppression. In a time when periodic
criminal epidemics led the law-abiding citizen to fear for his or her safety if
not the end of civility itself, how to reassure that citizen that she or he will
continue to enjoy the commodious life that all seek?® In an address to the
Grand Jury of Westminster on 24 April 1728, Sir John Gonson declared
that “all Vice, Immorality, and Profaneness should be suppress’d.”
Gonson believed that “All Manner of Wickedness, even in those Instances,
when it doth not directly injure any private Person, nor disturb the
publick Peace, has an ill Influence upon Society, tends to make Men bad
Subjects, and worse Neighbours, and indisposes them for the due Dis-
charge of the Relative Duties of Life.”” Some twenty years later Henry
Fielding was expressing the same fears and giving the same charge.
Fielding tells the grand jurors that “so hungry is [the people’s] Appetite
for Pleasure, that they may be said to have a Fury afterit ... [Tjhe Rod of
Law, Gentlemen, must restrain those within the Bounds of Decency and
Sobriety, who are Deaf to the Voice of Reason, and superior to the Fear of
Shame.”8
I have quoted from Fielding’s and Gonson’s more or less formulaic
addresses to the assembled grand jurors to demonstrate that positive law
can afford protection from those who “are so apt to violate those equitable
Laws [of Nature] to gratify their Passions and corrupt Inclinations; and,
when left to the boundless Liberty, which they claim from Nature, ...
would be ... Plundering the Acquisitions of another ...”? Positive law,
however, also raises the question of boundaries in another sense; namely,
those bounds which it must respect if it is not to become oppressive. The
fear of a tyrannous and oppressive law is part of the English libertarian
tradition, with its jealously guarded civil freedoms, clearly expressed by
the writers of Cato’s Leiters: “neither has the Magistrate a Right to direct
the private Behaviour of Men; nor has the Magistrate, or any body else,
any Manner of Power to model People’s Speculations, no more than their
Dreams.”!? The magistrate must respect the private lives of British sub-
jects. The law should protect, but it should not intrude. Even an absolutist
like Thomas Hobbes believes that the “use of Lawes .. . is not to bind the
6 For the connection between crime and economics and crime and peace, see J. M. Beattie,
Crime and the Courts in England, 1660-1800 (Oxford: Clarendon Press, 1986), pp. 213-37.
7 Sir John Gonson, The Charge of Sir john Gonson, Kut., to the Grand Jury of the City and Liberty of
Westminster, 4th edn (London, 1740), pp. 13-14.
8 Henry Fielding, A Charge Delivered to the Grand Fury, at the Sessions of the Peace Held for the City and
Liberty of Westminster, etc. On Thursday, the 29th of June 1749 (London, 1749), pp. 52, 54.
9 Gonson, Charge of Sir John Gonson, pp. 99-100.
10 John Trenchard and Thomas Gordon, Cato’s Letters: Essays on Liberty, Civil and Religious, and

Other Important Subjects, 6th edn., 4 vols. (London: 1755; rpt., New York: Da Capo Press, 1971),
2:246.
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People from all Voluntary actions; but to direct and keep them in such a
motion, as not to hurt themselves by their own impetuous desires, rash-
nesse, or indiscretion, as Hedges are set, not to stop Travellers, but to keep
them in the way.”!! Direction, not bondage, is the best way to secure
social order.

One can, in fact, use Hobbes’s metaphor above in order to plot social
relations as a journey, dynamic rather than static, and thus in need of
guidance. If we did not know it already, Henry Fielding reminds us in his
farewell at the opening of the last book of Tom Jones that journeys and
narratives are very much alike, involving the experience of movement
(mental or physical) and change over time and through space. The
eighteenth-century novel, J. Paul Hunter has argued, provides guidance
to both the callow and the curious.!? Viewed in this way, law and
narrative both stand as references, guides for adjudicating between per-
sonal desires and social demands — the latter understood in the double
sense of personal demand for society and social demands upon person. In
this study I will argue that in the period before the development of
professionalized social and human sciences (whose role in the creation of a
discursive and obedient subject has received much recent critical atten-
tion), law provides narrative with local knowledge aimed at the satisfac-
tion of an individually experienced and yet eminently social desire.!3

It is difficult to speak of social and cultural consequences of moderni-
zation without also invoking a now-lost face-to-face social order or a
soon-to-be-gained utopia of freely realized individual potential. I shall try
to avoid both extremes in the discussion that follows, even if at times I find
it necessary to speak of loss and gain in ways that sound nostalgic or
utopian. Fundamental to this study is the premise that an expanding
market economy changes the ways in which collective and individual life
are experienced and imagined. On the one hand, there are positive
consequences of change, such as greater freedom for the individual.
Writing about the relation between Protestantism’s individual conscience
and capitalism, Christopher Hill notes that “in a society where custom and
tradition counted for so much, this insistence that a well-considered strong

'l Thomas Hobbes, Leviathan, ed. Richard Tuck, Cambridge Texts in the History of Political
Thought (Cambridge: Cambridge University Press, 1991), 2.30.239-40.

12 J. Paul Hunter, “‘“The Young, the Ignorant, and the Idle’: Some Notes on Readers and the
Beginnings of the English Novel,” in Anticipations of Enlightenment in England, France, and
Germany, eds. Alan Charles Kors and Paul J. Korshin (Philadelphia: University of Penn-
sylvania Press, 1987), pp. 268-74. See also Before Novels (New York: Norton, 1990), chs. 10-11;
and below, ch. 3, n. 46, for a discussion of pilgrimage in the novels of Fielding and Smollett.

3 For a summary of recent work on discursive constructions of the subject, see Anita Levy, Other
Women: The Writing of Class, Race, and Gender, 18321898 (Princeton: Princeton University Press,
1991}, ch. 1., and p. 133, n. 6. For a study that looks at the role of the nineteenth-century novel
in policing behavior, see Miller, The Novel and the Police, ch. 1.
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conviction overrode everything else had a great liberating force.”!* On the
other hand, there are negative consequences such as those described by
Jean-Christophe Agnew in his reflections on an increasingly unregulated
market economy in England from the sixteenth century onward: “When
freed of ritual, religious, or juridical restraints, a money medium can
imbue life itself with a pervasive and ongoing sense of risk,” Agnew
comments, “a recurrent anticipation of gain and loss that lends to all social
intercourse a pointed, transactional quality.”!® The transactional quality
described by Agnew appears in many places, not least notably in Thomas
Hobbes’s definition of the human being as essentially characterized by “a
perpetuall and restlesse desire of Power after power, that ceaseth onely in
Death ... because he cannot assure the power and means to live well,
which he hath present, without the acquisition of more.”!® Thus, I assume
a material connection between human character and the experience of a
market economy, a relation that leads a number of early modern thinkers
to find a reflexive competitiveness in human nature.!” I am not assuming
that human character can be understood only in relation to economic
practices; rather, I assume that those practices exist because they produce
and are produced by certain habits of action, including the ways that
desires are gratified or denied. This assumption entails another: a ten-
dency within English society to rationalize behavior in order to “maximize
its profit,” to reward it with commodious living. Rationalization need not be
pejorative, the reduction of all social practices to rule and figure (although
it often carries the utilitarian sense of calculation); it also means taking the
best that tradition has to offer and making it into a system that can guide
one through the challenges of the changing world. According to Daniel
Boorstin, some such idea led Blackstone to write the highly influential
Commentaries on the Laws of England.'®

The extent to which the patterning and regulating of human desires is
necessary depends to a large degree on sociopolitical attitudes. For
Gonson and Fielding (quoted above) the necessity is great. In the mind of

4 Christopher Hill, “Protestantism and the Rise of Capitalism,” in Essays in Economic and Social
History of Tudor and Stuart England, in Honor of R. H. Tawney; rpt. in his Change and Continuity in
Seventeenth-Century England (Cambridge, Mass.: Harvard University Press, 1975), p. 88.

15 Jean-Christophe Agnew, Worlds Apart: The Market and the Theater in Anglo-American Thought,
1550-1750 (Cambridge: Cambridge University Press, 1986), p. 4.

16 Hobbes, Leviathan, 1.11.70.

7 Andrezj Rapaczynski writes that for Hobbes, Locke, and Rousseau the “first, spontaneous

form of social interaction, at least insofar as it transcends the confines of the family, is not

cooperation but competition ...” Nature and Politics: Liberalism in the Philosophies of Hobbes, Locke,
and Rousseau (Ithaca and London: Cornell University Press, 1987), p.9. Adam Smith, of

course, finds the propensity to truck, barter, and exchange — transactional behavior — a

fundamentally human trait as well.

“Blackstone . . . [took] for granted that since the law was worth studying, it must be capable of

being rationalized and reduced to principles.” Daniel Boorstin, The Mpysterious Science of the Law

(1941; rpt. Gloucester, Mass: Peter Smith, 1973), p. 20.
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Bernard Mandeville, desires (the motor of competition) should be free to
further the general good by promoting trade, which he calls the “Prin-
cipal, but not the only Requisite to aggrandize a Nation.” In continuing
his thought, however, Mandeville notes that “there are other Things to be
taken care of besides. The Meum and Tuum must be secur’d, Crimes
punish’d, and all other Laws concerning the Administration of Justice,
wisely contriv’d, and strictly executed . .. the Multitude must be aw’d, no
Man’s Conscience forc’d ...”!9 Mandeville’s prosperous state arises from
a vigorous trade supported by law and what today would be called
ideology. Rather than relying on the coercive power of the law to main-
tain social order and the fine distinctions of meum and tuum, Mandeville
recommends other means of controlling the multitude for whom, in the
words of R. S. Neale, “[p]roperty was the material basis of civil society
and its alienating consequences constituted the network of social rela-
tions.”20

Property presupposes settled conceptions of meum and tuum. Those
settled conceptions, in turn, presuppose a psychological distance between
individuals, or what John Brown calls “a kind of regulated Selfishness,
which tends at once to the Increase and Preservation of Property.”?!
Property begets selfishness, which begets more property, which requires
yet more selfish care, and so on. Of the getting of goods there is no end,
even for the devout, as Max Weber noted long ago.?? Ways of reconciling
the fury after accumulation (and whatever pleasures, spiritual or other-
wise, that it brings) with the general good and with a shared sense of
human identity has remained an ideological project since the eighteenth
century.? It can be read quite clearly in Adam Smith’s assertion that the
wealthy “in spite of their natural selfishness and rapacity . .. are led by an
invisible hand to make nearly the same distribution of the necessaries of
life which would have been made had the earth been divided into equal
portions among all its inhabitants.”?* But the earth is not so divided, and

19 Bernard Mandeville, The Fable of the Bees, 2 vols., ed. F. B. Kaye (1924; rpt. Indianapolis:
Liberty Classics, 1988), Remark L, 1:116-17.

20 R. S. Neale, “’The Bourgeoisie, Historically, Has Played a Most Revolutionary Part,”” in
Kamenka and Neale, Feudalism, Capitalism and Beyond, p. 99.

2! John Brown, Estimate of the Manners and Principles of the Times, 2 vols. (London, 1757), 1:22.
Quoted in John Sekora, Luxury: The Concept in Western Thought, Eden to Smollett (Baltimore and
London: Johns Hopkins University Press, 1977), p. 93.

22 Commenting on Richard Baxter’s condemnation of wealth, Weber observes that “[t]he real
objection is to relaxation in the security of possession ... [O]nly activity serves to increase the
glory of God, according to the definite manifestations of His will.” Max Weber, The Protestant
Ethic and the Spirit of Capitalism, trans. Talcott Parsons (New York: Charles Scribner’s Sons,
1958), p. 157.

23 For a study of the role of the aesthetic in this project, see Terry Eagleton, The Ideology of the
Aesthetic (Oxford: Basil Blackwell, 1990), esp. chs. 1-3.

2+ Adam Smith, The Theory of Moral Sentiments, eds. D. D. Raphael and A. L. Macfie (1976; rpt.,
Indianapolis: Liberty Classics, 1982), part IV, ch. 1, p. 184.
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Smith’s version of a natural distributive justice arising from a harmony of
interests still needs arguing.

Argument, however, has little effect upon the feelings of alienation that
are said to spring up with modern social relations. Those feelings are
clearly visible in the isolation that Defoe’s protagonists suffer. Means of
producing identification, on the other hand can relieve feelings of alien-
ation. Here, too, there is a coincidence between juridical and fictional
discourses, for both the jurist and the novelist look for the general in the
particular. Both, as it were, use reason in order to pattern multifarious
experience. And yet, it is not just any reason or any one’s individual reason
which is responsible for the body of law that has arisen within English
society. There is no single great legislator who spins the law from his own
mind. Instead, for someone like Blackstone, “the great outlines of the law
had been prescribed by Nature.”?® Nature makes itself known in the
minds and feelings of its creatures, but it does so communally as well as
individually. Henry Neville believed that the common law “is reason
itself, written as well in the hearts of rational men as in the lawyers’
books.”?6 Charles M. Gray has argued that for a jurist like Sir Matthew
Hale, the strength and the authority of the common law lay in its
embodiment of “values shared by people who identify with each other
across the barriers of individuality and class, values learned by imitation,
confirmed by habit, transmitted through national history.”?” In short, the
common law enjoys the same universal character and appeal that critics
have found in realist literature. Both law and literature hearken to and
help create social values to order their worlds.

Patterning, regulation, and order, then, appear as mere and unavoid-
able consequences of a natural reason. The peculiar continuity within
English legal history, furthermore, helps explain how historians such as
Alan Macfarlane and J. C. D. Clark can argue persuasively that England
saw no revolutionary changes in its social structure until well after the
eighteenth century. Macfarlane asserts that all the structures and institu-
tions that produce modern individualism were in place by the thirteenth
century; Clark that English society was “traditional, hierarchical, and
deferential,” a relatively peaceful and unanimous church state, until the
First Reform Bill of 1832.28 Order is a product of Burkeian custom, of the
kind described by Sir John Davies in 1612:

25 Boorstin, Mysterious Science, p. 50.

26 Henry Neville, Plato Redivivus (c. 1681), quoted by Christopher Hill, “‘Reason’ and ‘Reason-
ableness,”” The British Journal of Sociology 20.3 (1969), rpt. in his Change and Continuity,
p. 118.

27 Sir Matthew Hale, The History of the Common Law of England, ed. and intro. Charles M. Gray
(Chicago and London: University of Chicago Press, 1971), p. xxxiv.

28 Alan Macfarlane, The Culture of Capitalism (Oxford: Basil Blackwell, 1987), ch. 7, esp.
pp. 161-66 for continuity in English law. See also his The Origins of English Individualism: The
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Common Law . . . is nothing but Common Custome . . . For a custome taketh beginning
and groweth to perfection in this manner: When a reasonable act once done is
found to be good and beneficiall to the people, and agreeable to their nature and
disposition, then do they use it and practise it again and again, and so by often
iteration, and multiplication of the act it becometh a Custome; and being continued
without interruption time out of mind, it obtaineth the force of a Law.?

This is legislation from the ground up, autochthonous law-making of a
kind to which any Englishman can give allegiance. It provides a national
identity that counterbalances particular experiences of alienation. And
just as the general good embodies itself in a universal English custom and
character, so too the particular good works itself out in the fictional plots
that put character to the test, that suspend it between the familiar and the
newly — but sometimes hardly — civil.

As Roy Porter has recently pointed out in his criticism of Clark’s thesis,
continuity and relative ideological consensus need not necessarily entail
an absence of social conflict or the lived experience of alienation. In fact,
Porter contends, conflict tempers the hegemonic sword responsible for
maintaining social stability.3? At the same time, other ideological powers
are called upon to consolidate the gains and salve the losses of conflict and
change. By narrativizing aspects of juridical discourse, that is, by incorpo-
rating into its representation of a dynamic and inherently risky social life
some of the rules that have guided England from time immemorial “across
the barriers of individuality and class,” the novel performs an essential
ideological function, especially in the eighteenth century. That function
has been described by Rosalind Coward and John Ellis as putting the
subject “in a position of coherence and responsibility for his own actions so
that he is able to act.”®! That is to say, ideology — like law — imbues the
subject with power.3? Although Crusoe’s power on his island increases as
he accumulates more, it reaches a plateau until he formulates the expla-
nations and laws that enable a more or less smooth transition from his
individual “meer State of Nature” to a kingdom and finally to a civil

Family, Property and Social Transition (New York: Cambridge University Press, 1978), p. 196.

Clark, English Society 1638-1832, p. 43.

29 Sir John Davies, Irish Reporis (1674). Quoted in Pocock, Ancient Constitution, pp. 32-33.

30 Roy Porter, “English Society in the Eighteenth Century Revisited,” in British Politics and Soctety
Sfrom Walpole to Pitt, 17421789, ed. Jeremy Black (London: Macmillan, 1990), p. 32.

31 Rosalind Coward and John Ellis, Language and Materialism: Developments in Semiology and the
Theory of the Subject (London: Routledge & Kegan Paul, 1977), p. 75.

32 For the linkage of law and power, see Christopher Hill, “The Inns of Court,” History of
Education Quarterly, 12.4 (1972), rpt. in his Change and Continuity, p. 152; Porter, “English
Society,” p. 35. For the role of law in policing eighteenth-century society, see E. P. Thompson,
Whigs and Hunters: The Origin of the Black Act (New York: Pantheon Books, 1975); Douglas Hay,
“Property, Authority, and the Criminal Law,” in Albion’s Fatal Tree: Crime and Society in
Eighteenth-Century England, eds. Douglas Hay, et al. (New York: Pantheon Books, 1975); Frank

McLynn, Crime and Punishment in Eighteenth-Century England (London and New York: Rout-
ledge, 1989), ch. 2.
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society that he governs.33 Before Crusoe can become governor of his island,
he must realize his own juridical subjectivity. Such subjectivity arises from
conflict and leads ultimately to a stable sense of self as well as a stable
society. Crusoe tells the story of laws that direct free and intelligent agents
to their proper interests.

How propriety is determined in such instances is the province and the
function of ideology, that empowering system of explanation that enables
a person to act according to his or her own lights and yet at not too great a
variance from the lights of others. It is the function of hegemony to
maintain relative harmony among the competing proper interests.3* The
purposive integration of all these forces has been described by Antonio
Gramsci in the following way: “If every State tends to create and maintain
a certain type of civilisation and of citizen (and hence of collective life and
of individual relations), and to eliminate certain customs and attitudes
and to disseminate others, then the Law will be its instrument for this
purpose (together with the school system, and other institutions and
activities).”3> One such activity is narrative’s plotting of legal principle
and the characters that such plotting produces.

In Tom jones there are good examples of the kind of subjects that
Fielding hoped eighteenth-century England would not produce. Both
Blifil and Black George have little or no respect for meum and tuum, nor do
they govern their behavior by loyalty or sociability. Allworthy wishes to
punish both in order to produce the kind of collective life and individual
relations that will make Paradise Hall into a secure place for its new
owner. And that new owner, as Homer Brown has shown, is indeed a
departure from past customs, including those embodied in the law.%6 But
his new attitudes, it should be noted, are formed in the jail cell where he
(mistakenly) believes that he has committed incest with his mother. The
law, in this instance, by supplying the stage for feelings of natural revul-
sion on behalf of the hero, provides the opportunity for the dissemination
of a new, more continent system of values than the young Tom had
practiced. In the words of Michel Foucault, it “reaches into the very grain
of individuals, touches their bodies and inserts itself into their actions and
attitudes, their discourses, learning processes and everyday lives.”3” This is
not necessarily a conspiratorial view of juridical discourse, for it is impor-
3% Daniel Defoe, Robinson Crusoe, ed. J. Donald Crowley (Oxford: Oxford University Press, 1972),

. 118.
3 ]I)have taken the distinction between ideology and hegemony from Eagleton, Ideology of the

Aesthetic, p. 145.

35 Antonio Gramsci, Selections from the Prison Notebooks, ed. and trans. Quintin Hoare and Geoffrey

Nowell Smith (New York: International Publishers, 1971}, p. 246.

3 Homer O. Brown, “Tom jJones: The ‘Bastard’ of History,” Boundary 2 7.2 (1979):201-33.
37 Michel Foucault, “Prison Talk,” in Power/ Knowledge: Selected Interviews and Other Writings,

1972-1977, trans. Colin Gordon, Leo Marshall, John Mepham, Kate Soper, ed. Colin Gordon
(New York: Pantheon Books, 1980), pp. 38-39.
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tant to view this new regime of power in its productive capacity. Although
positive law intervenes to punish social malefactors, it also enables its
adherents and adepts to function successfully in a competitive market
society; that is, it enables them to exert their wills over against the wills of
others who oppose them. Social power — another phrase for the attainment
of happiness — is predicated on the internalization of the juridical dis-
course. This is part of the law’s cultural function, and the novels “imagine
the real” by making an alignment between juridically induced and
rational self-restraint.

The successful juridical subject’s ultimate reward is a distanced mastery
of hostile social forces and relations. No longer connected in any functional
way to the collective, the individual receives ideological permission to
withdraw to an internally ordered and externally shielded world of per-
sonal pleasures. In his study of natural law, Ernst Bloch writes that
“Epicurus banished the polis as that which had turned out to be a burden
for the private life,” justifying this banishment on the “right to undis-
turbed, tranquil pleasure.”38 Natural law, in the guise of reason, directs us
to maximize pleasure.3? Of course, pleasure too is socially constructed. For
the bourgeois juridical subject, pleasure is located within the self’s private
properties. Eighteenth-century juridical and fictional discourses produce a
cognate subject: the private subject of ordered pleasures. Peter Brooks, in
his psychoanalytic narrative model (a model predicated on the juridical
subject in question), writes that narrative satisfies desire by giving it “a
lucid repose, desire both come to rest and set in perspective.”*? One might
say that narrative constructs a natural law of satisfaction of an eminently
social desire. Together the law and the eighteenth-century novel displace
the subject from a contentious civil society to the newly emergent nuclear
family, which is in turn represented as the natural home of the rational,
pleasure-seeking individual.

That subject, faced with the often contradictory demands of a refined
domestic culture and a brutal civil one, has the opportunity of learning
and using the law’s instrumental powers in the bellum omnium contra omnes.

38 Ernst Bloch, Natural Law and Human Dignity, trans. Dennis J. Schmidt (Cambridge, MA and
London: MIT Press, 1986}, pp. 10-11. Natural Law was a dominant tradition within English
jurisprudence until Bentham attacked it in his zeal to reform English laws. See David
Lieberman, The Province of Legislation Determined: Legal Theory in Eighteenth-Century Britain,
Ideas In Context (Cambridge: Cambridge University Press, 1989), pp. 231-35. For a discus-
sion of the suggestion that Hume’s philosophy enabled the undermining of Natural Law juris-
prudence, see Philip Milton, “David Hume and the Eighteenth-Century Conception of
Natural Law,” Legal Studies 2 (1982):14-33.

3 See Hans Aarsleff, “The State of Nature and the Nature of Man in Locke,” in John Locke:
Problems and Perspectives, ed. John W. Yolton (Cambridge: Cambridge University Press, 1969),
p. 126.

0 Peter Brooks, Reading for the Ploi: Design and Intention in Narrative (New York: A. A. Knopf,
1984), p. 61.
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Most fiction, however, is to double business bound, mixing moments of
criticism with moments of affirmation. Thus, the novels in this study often
bear out Ernst Bloch’s remark that “[w]here everything has been alien-
ated, inalienable rights stand out in sharp relief. Yet because these rights
had no real, enduring place for themselves, this provided little comfort for
the obedient subject.”*! The criticism of abstract natural rights is the
primary secular lesson of Clarissa, and it applies in all the narratives to a
greater or lesser degree. The novels’ criticisms of juridical practice can
also be seen, however, as part of the law’s strength as I have sketched it in
the preceding pages. Native English narrative is one of the chthonic
influences in the slow but steady course of cultural adaptation and social
reform. That which it diagnoses as corrupt can be purged from the body
politic, which is subsequently strengthened from this course of physic.
Given the unlikelihood of a complete cure, the novels are ready to des-
cribe the public sphere as a universal lazaret. The plague of self-interest
that afflicts society means that some houses will have to be shut for the
general good. As compensation, others will be opened, aired, filled with
the sweetness and light of innocent pleasures. This, of course, is the ideal
domestic household, the private solution to public problems. It still sur-
vives today, as the fortunately mobile flee the cities for what they hope to
be places of enduring comfort.

The rhythms of in and out migration, from city to country back to
urbanized country and then again to gentrified city, suggest that there is
nothing really new under the sun if one ignores the labels that we afhx to
such movements. Perhaps, as Fredric Jameson has suggested, narrative
exists to help us escape the sense that the more things change the more
they remain the same.*? If, however, it serves the ideological function of
empowering the subject to act in the present moment, if it provides the
individual with a “yardstick . .. [of] self-preservation, successful or unsuc-
cessful approximation to the objectivity of his function and the models
established for it,” it also escapes the problem of Hobbesian individualism
by supplementing the pragmatic or instrumental measure with a yard-
stick calibrated differently.#> Although realism demands at times a
reading that evaluates the accommodation of character to circumstance,
of desire to the potential for fulfillment of that desire, a different reading
can reveal the subject’s resistance to fulfilling a “function” and her or his
dreams for a cooperative communal life, a dream of a civil society that
provides a “real, enduring place” for the individual subject as well as for
all those like and unlike, who share in the desire for commodious living. In

41 Bloch, Natural Law, p. xviii.

42 Fredric Jameson, The Political Unconscious: Narrative as a Socially Symbolic Act (Ithaca: Cornell
University Press, 1981), pp. 281-99.

43 Adorno and Horkheimer, Dialectic of Enlightenment, p. 28.
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the next section I want to describe briefly the juridical subject’s spheres of
experience.

II Civil society’s family and the family’s civil society

In An Essay on the History of Civil Society, Scottish Enlightenment phil-
osopher Adam Ferguson maintains that the individual can be truly
known only as social being: “Mankind are to be taken in groupes [sic], as
they have always subsisted. The history of the individual is but a detail of
the sentiments and thoughts he has entertained in the view of his species:
and every experiment relative to this subject should be made with entire
societies, not with single men.”#* Karl Marx follows Ferguson almost a
century later with the maxim that “[i]t is not the consciousness of men
that determines their being, but, on the contrary, their social being that
determines their consciousness.”* In the one hundred and thirty-odd
years since Marx wrote that sentence, it has become axiomatic for many
thinkers that the individual, to be known, must be considered as both
source and product of social life.*® As source, human beings together
make culture and history in their efforts to master necessity and provide
themselves with a commodious existence. As product, they do not make
it just as they would like, sometimes falling under the dominion of
residual and emergent forces that operate independently of their wishes.

The eighteenth-century novel, by contrast, presents the individual in
her or his heroic phase of development, at a time when sentiments,
thoughts — the whole ensemble of consciousness — seem to owe a debt to
society only in the negative sense that society makes it so difficult for the
individual to differentiate him or herself, as Amelia and Evelina both
learn at Vauxhall. At the same time, however, the history of the individual
represented in novels — individualism’s drama of autonomy and subjection
— plays itself out in the family’s domestic sphere, in the association of
competing individuals that make up civil society, and finally in the
shadow of institutions under the control of state power. Both the family
and civil society, in contradistinction to the state, appear to be relatively
free from state power.

One modern analyst writes that “[w]ithin the family, privatization
created a limited ‘state of nature,” in which the state refused to protect one

+* Adam Ferguson, An Essay on the History of Civil Society, intro. Louis Schneider (New Brunswick
and London: Transaction Books, 1980), p. 4.

+ Karl Marx, Preface to A Contribution to the Critique of Political Economy, in Tucker, Marx-Engels
Reader, p. 4.

# Jean L. Cohen, Class and Civil Society: The Limits of Marxian Critical Theory (Amherst: University
of Massachusetts Press, 1982), p. 34.
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family member from the harmful acts of any other family member.”*” The
private quality of family life, as I will argue below, is both a threat to and a
goal for the protagonists of the novels. It threatens them with dangers
against which they have little or no defense, either because they are
women or because of a sentimental discourse that hampers the unfettered
exercise of will within the family. And yet the family also stands as goal for
the protagonists, as protection against hostile forces in civil society and of
the state. Just as it is important to recognize that the law performs a
constitutive and regulative function in the absence of other developed
discursive systems and in the face of weakening religious arguments, so too
is it important to recognize that state power at this moment is caught
between the old regime of excessive force and the new regime of disci-
pline.*® In such a moment of transition, the state still threatens the
individual and the family with the disintegration that Fielding sketches in
the initial prison scene in Amelia. For Fielding and the other eighteenth-
century novelists, the law’s invasion of the family signals its end. This is as
true for Roxana and Clarissa as it is for Amelia. If the Vicar of Wakefield’s
family is finally rescued from the prison, it is because the Vicar has
domesticated the prison instead of the prison savaging the family. The
family stands as a goal for the protagonists, for it alone appears set off from
civil society’s competitive forces and the state’s coercive forces.

The family, then, appears at once as the subject’s source and telos, an
instance of individual ontogeny recapitulating political phylogeny in the
minds of the writers. It is in the family that the person in the state of nature
first comes to realize the value of association. John Locke writes that the
“first Society was between Man and Wife, which gave beginning to that
between Parents and Children.” And although “strong Obligations of
Necessity, Convenience, and Inclination” work toward the creation of
this first association, it is in essence free rather than an instance of necessity
because “Conjugal Society is made by a voluntary Compact between Man
and Woman.”* David Hume’s version of the origin of society is similar.
He writes that “the first and original principle of human society ... is no
other than that natural appetite betwixt the sexes, which unites them
together, and preserves their union, till a new tye takes place in their
concern for their common offspring. This new concern becomes also a
principle of union betwixt the parents and offspring, and forms a more
numerous society.”? Although Hume makes no mention of a voluntary

47 Frances E. Olsen, “The Family and the Market: A Study of Ideology and Legal Reform,”
Harvard Law Review 96 (1983): 1521.
48 See Michel Foucault, Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan (New
York: Random House, 1979).
49 John Locke, Two Treatises of Government, ed. and intro. Peter Laslett (New York: New
~ American Library, 1963), 2.77-78.362.
50 Hume, Treatise, 3.2.2.486.
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compact between the sexes, his version of events nonetheless points to the
fortunate outcome of human appetites, for they lead human beings to
create larger and better structures for their comforts, thereby enlarging
themselves from the “numberless wants and necessities, with which
[nature] has loaded” them.®! Thus, this first society is free and reasonable.

The freedom of the family, however, as liberalism’s feminist critics have
long pointed out, is an unequal freedom. John Locke may have char-
acterized conjugal society as that “which draws with it mutual Support,
and Assistance, and a Communion of Interest too,” but it remains a
hierarchical relation in which power — as Locke himself concedes — belongs
to the male.>? Carole Pateman has argued convincingly about the
inequality — and thus the logical contradiction — within the sexual con-
tract. The material development and theoretical articulation of the doc-
trines of “separate spheres” of experience, with relative equality within the
different spheres, temporarily defused the explosive power of such contra-
dictions between liberal theory and practice. Liberalism exempted the
conjugal sphere from the formally equal relations that supposedly per-
tained within the rest of society.>® Nancy Armstrong, in turn, has argued
that these material and theoretical developments are essential moments in
the ideological construction of modern subjectivity as such, especially the
experience of freedom from domination by political and economic
power.>*

These analyses are salient and ever-useful reminders to modern readers
of the necessity to resist the naturalizing powers of bourgeois society’s
domestic ideology. And yet it is important to hold in mind the dual
function that the family — like the novel — plays in the ideological
emplacement of the subject. On the one hand, it is an instrument for
inscribing the individual with various norms, “an agency of society [that]
served especially the task of the difficult mediation through which, in spite
of the illusion of freedom, strict conformity with societally necessary
requirements was brought about.”®> This is the family’s ideological
moment. On the other hand, the family looks back to a pre-social history

5

Ibid., 3.2.2.484.

52 Locke, Two Treatises, 2.78.362. Locke writes that when disagreements arise, authority belongs
to the male, “as the abler and the stronger” (2.82.364).

53 Carole Pateman, “Feminist Critiques of the Public/Private Dichotomy,” in her The Disorder of
Women: Democracy, Feminism, and Political Theory (Cambridge: Polity Press, 1989), pp. 120-21.
See also her The Sexual Contract (Cambridge: Polity Press, 1988), pp. 3-4, 55-59; and Linda J.
Nicholson, Gender and History: The Limits of Social Theory in the Age of the Family (New York:
Columbia University Press, 1986), ch. 5.

5% Nancy Armstrong, Desire and Domestic Fiction: A Political History of the Novel (New York: Oxford
University Press, 1986), p. 48.

55 Jirgen Habermas, The Structural Transformation of the Public Sphere: An Origin into a Category of

Bourgeois Society, trans. Thomas Burger with Frederick Lawrence (1962; Cambridge, MA: MIT
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in which associations were imagined to be natural, mutual and reasonable.
The recuperations of masculine authority that succeed that originary
moment are suspended if not cancelled. This ideal image of the family
draws upon a memory or an illusion of the childhood of the species or,
perhaps, of the individual liberated of the burden of dependency. This is
its utopian moment. To understand the family’s functions in the construc-
tion of juridical subjectivity in the eighteenth century, these two moments
must be considered dialectically, for from them springs a third moment,
the moment of potential liberation. Theodor Adorno has written that
“[w]ith the family there passes away, while the system lasts, not only the
most effective agency of the bourgeoisie, but also the resistance which,
though repressing the individual, also strengthened, perhaps even pro-
duced him. The end of the family paralyses the forces of opposition.”¢ In
Adorno’s view the dialectic of domination and resistance played out
within the family produces progress toward a more egalitarian social life.

If the family offers protection from the hostile relations in civil society,
civil society offers relief from hierarchical relations in the family. In its
ideal form civil society is represented as “not only .. . free from domination
but ... free from any kind of coercion.”” Just as necessity and affection
lead to a conjugal union, which in retrospect seems reasonable to the male
member, so for John Locke, Hans Aarsleff has argued, reason also leads
“men” to the constitution of larger, public associations: “Men are ‘urged
to enter into society by a certain propensity of nature’, they are sociable to
the degree that they follow reason, ‘according to the law of nature men
alike are friends of one another and are bound together by common
interests’.”® Reason transforms necessity into freedom. And reason, as I
have suggested in the preceding section, is the essence of law for the age.
Even if, as Thomas Hobbes writes, the crucial question arises “whose
Reason it is, that shall be received for Law,” there is scant debate over the
need for settled reason and thus law in civil society.’® When David Hume
argues that both reason and interests are served by the conventions that
establish justice and private property, he claims that such rules are “only
contrary to {the] heedless and impetuous movement” of our passions, and
that they are “necessary to [our] well-being and subsistence.”®® Estab-
lished by law and reason, civil society offers an advance in freedom over
the family because all wills in civil society are formally equal.

In short, civil society embodies the ideal of freedom in market society.

56 Theodor Adorno, Minima Moralia: Reflections from a Damaged Life, trans. E. F. N. Jephcott
(London: Verso, 1974), p. 23.

57 Habermas, Structural Transformation, p. 79. 58 Aarslefl, “State of Nature,” p. 108.

39 Hobbes, Leviathan, 2.26.187. Hobbes’ answer: “not that Juris prudentia, or wisedome of subord-
inate Judges; but the Reason of this our Artificiall Man the Common-wealth, and his
Command, that maketh Law” (2.26.187).

60 Hume, Treatise, 3.2.2.489.
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But just as many critics have demonstrated that the relative autonomy of
the family does not withstand scrutiny, so too civil society carries within it
actual relations of domination based on gender, race, and class differences.
According to Jean L. Cohen, Hegel recognized that civil society “consti-
tuted the basis on which the principle of free, self-determining individual-
ity with a claim to satisfaction and autonomy emerged. But he also knew
that this principle was concretized in the form of privatized individuals
whose needs appear as conflicting self-interests that threaten ethical com-
munal life in a war of each against all to attain satisfaction.”®! Cohen finds
the same true in Marx, for whom “the emergence and development of civil
society could appear simultaneously as the sine qua non for freedom,
autonomy, individuality, and social justice and as the basis for new forms
of domination, restriction, alienation, and inequality.”®? Civil society’s
dual nature as the embodiment of freedom and as the battlefield for social
predominance guarantees its centrality in the narratives that seek to
emplace the subject in a position of security and comfort.

The eighteenth-century novel also discovers civil society’s positive and
negative moments. The negative moment is best epitomized by the com-
petition and alienation that drives the novels’ protagonists from the public
sphere to safer enclaves. Thus, the negative, Hobbesian moment of civil
society demands positive laws to restrain persons from violating others’
rights in using unacceptable force in their pursuit of happiness. “For the
Lawes of Nature,” Hobbes writes, “(as Justice, Equity, Modesty, Mercy, and
(in summe) doing to others, as wee would be done to,) of themselves, without the
terrour of some Power, to cause them to be observed, are contrary to our
naturall Passions, that carry us to Partiality, Pride, Revenge, and the
like.”®3 Such a description fits both Clarissa’s family and Lovelace.

If Richardson’s Clarissa provides an illustration of civil society’s nega-
tive moment in the Harlowes and Lovelace, it also provides us with
representatives of the positive moment: Anna’s Hickman or the reformed
Jack Belford. These moderate men know the pleasures of association,
which David Hume, writing in the tradition of doux commerce, observes
accruing to individuals in the civil society of a commercial nation: “The
more ... refined arts advance, the more sociable men become: nor is it
possible, that, when enriched with science, and possessed of a fund of
conversation, they should be contented to remain in solitude, or live with
their fellow citizens in that distant manner, which is peculiar to ignorant

61 Cohen, Class and Civil Society, p. 25. For Hegel’s analysis of civil society, as well as the other two
components of human culture — the family and the state -~ see G. W. F. Hegel, Hegel’s Philosophy
of Right, trans. T. M. Knox (London: Oxford University Press, 1967), The Third Part.
Norberto Bobbio provides a helpful summary of the changes in meaning of the term. “Gramsci
and the Conception of Civil Society,” in Gramsci and Marxist Theory, ed. Chantal Mouffe
(London: Routledge & Kegan Paul, 1979), pp. 25-30.

62 Cohen, Class and Civil Society, p. 23. 63 Hobbes, Leviathan, 2.17.117.
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and barbarous nations.”%* Commerce helps human beings to move out of
the “natural” state of brute solitude by developing the equally natural
propensity toward social intercourse. In short, the refinement that the
increase of productive forces brings makes human beings more inclined to
respect the rights of others, a respect that such increased proximity
demands.%® That respect, ideally, enables civil society to function with a
minimum of coercion, since all members consent to the obligations and
advantages that such association entails. Hume’s countryman Lord
Kames describes the positive moment yet more fully:

Moral duties, originally weak and feeble, acquire great strength by refinement of
manners in polished societies. This is peculiarly the case of the duties that are
founded on consent. Promises and covenants have full authority among nations
tamed and disciplined in a long course of regular government; but among
Barbarians it is rare to find a promise or covenant of such authority as to
counterbalance, in any considerable degree, the weight of appetite or passion.56

The more “advanced” a nation is, the less need there is for coercive means
“to counterbalance . .. the weight of appetite or passion.” Endowed with
refined manners and a fund of conversation, tamed and disciplined by the
public conscience of government, “men” can construct a sociable, authori-
tative, and self-regulating public sphere. In such a society, the law appears
as a hostile force only to those who are deaf to reason but still sensible to
pain. For others, law is merely an expression of the opinions that they
hold in common with their fellow members of the public sphere.%” And just
as the experience of the family can be conceived as the experience of the
conflict between mutuality and domination, so too can civil society be
conceived as the experience of the conflict between association and com-
petition. Both conflicts, furthermore, have the potential of leading in a
dialectical manner to the resolution of differences and the installation of
something that approximates the ideal upon which the positive moment
rests.

64 Hume, “Of Refinement in the Arts,” in Essays Moral, Political and Literary (Oxford: Oxford
University Press, 1963), p. 278. For the history of doux commerce, see Albert O. Hirschman, The
Passions and the Interests: Political Arguments for Capitalism before its Triumph (Princeton: Princeton
University Press, 1977), pp. 56-63.

It is well, however, to recall an appropriate observation by Adam Smith, just as a reminder
that Hume’s remarks did not apply universally: “The man whose whole life is spent in
performing a few simple operations, of which the effects too are, perhaps, always the same, . ..
generally becomes as stupid and ignorant as it is possible for a human creature to become. The
torpor of his mind renders him, not only incapable of relishing or bearing a part in any rational
conversation, but of conceiving any generous, noble, or tender sentiment, and consequently of
forming any just judgment concerning many even of the ordinary duties of private life.” An
Inquiry into the Nature and Causes of the Wealth of Nations, 2 vols., eds. R. H. Campbell and A. S.
Skinner (1976; rpt., Indianapolis: Liberty Classics, 1981), 2: 782.

6 Henry Home, Lord Kames, Historical Law Tracts, 2 vols. (Edinburgh, 1753), 1:91-92.

67 For the ideological development of the public sphere, see Habermas, Structural Transformation,
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The dialectical relations of experience within the family and within civil
society, between the longing for freedom and love on the one hand and the
effects of domination and competition on the other, also are at work in a
dialectical relation between family and civil society. The more competi-
tive and hostile the public sphere, the greater chance for pain for the
individual forced to perform in it. In order to avoid this pain, the person
seeks an exit from the war of all against all. Or, perhaps better said, the
subject seeks the profits that will enable a dignified and secure retirement.
The kind of retirement that the novels most often feature — a retreat to the
idyll of the family — identifies their ideological commitment to the consti-
tution of a private life and the abandonment of a hopelessly conflicted
public sphere. The ideological solution to the various dialectical conun-
drums thrown up by the consideration of the individual within these social
spheres is central to my understanding of the construction of the juridical
subject within the eighteenth-century novel. But in retreating to the
domestic space of the family, the protagonists do not simply leave the
public sphere behind; rather, they carry with them the principles which
have enabled both survival and profit in that sphere. On the one hand, a
patriarchal hero like Roderick Random bears the scars of the actual experi-
ence that has transformed him from a marginal picaro into a solid
landowner. On the other hand, a hero like Captain Booth (through the
intercession of Dr. Harrison) has learned to derive a personal code from a
tardy realization that, in the words of Peter Stallybrass and Allon White,
“[t}he emergence of the public sphere required that its spaces of discourse
be de-libidinized in the interests of serious, productive and rational inter-
course. Not least of course because sobriety and profit hang together.”%8 If
the public sphere is not quite ready for the universal accession of the new
regime, domestic life can benefit from its principles, for sobriety can secure
the household from external dangers.

The rational public sphere, however, provides neither good material for
extended novelistic representation nor an enduring place of comfort for
the subject. The unreformed (irrational) public sphere, which exists beneath
its bourgeois counterpart as the urban underworld, provides good mater-
ial but transitory and devalued comforts. Representation is threatened
with an impasse, for rationalizing public intercourse requires social and
psychical repression, which in turn produces pain contrary to natural law.
If the rational pleasures of the bourgeois public sphere are “de-libidi-
nized” and if the libidinal pleasures of the unreformed public sphere
threaten to overwhelm the subject in the way that the vapors from the
assembly at Bath overcome Smollett’s Matthew Bramble, then only the
family remains as a possible site of sanctioned and enduring comfort as

68 Peter Stallybrass and Allon White, The Politics and Poetics of Transgression (Ithaca: Cornell
University Press, 1986), pp. 96-97.
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well as an anodyne for the pain of civic repression. Furthermore, if
exchange relations can potentially reduce human life to the relative
equivalency of a commodity (except for the possessor of that life, for whom
it almost always has an absolute value), then a place where human life will
be appreciated as an absolute good is an ideological necessity given
individualism’s celebration of the unique person. A heartless world
requires a haven, and a “de-libidinized” public sphere requires an eroti-
cized private one. The family holds out the promise of both as it rises to
ideological prominence.

In The Family, Sex and Marriage Lawrence Stone describes the emer-
gence of a “new family type,” one “serving rather fewer practical func-
tions, but carrying a much greater load of emotional and sexual commit-
ment ... more bound by affection or habit ... more sexually liberated,
preferably within marriage, and less sexually repressed . ..”% Despite the
criticisms of Stone’s thesis, the very fact that he presents a coherent picture
of this type is prima facie evidence of its ideological power.”® The affective
individual and member of an eroticized domestic unit, whose essence is
cooperation, stands heroically over against the possessive individual — “the
proprietor of his own person or capacities, ... [whose] human essence is
freedom from dependence on the wills of others.””! The possessive indi-
vidual of civil society’s market relations (and again it is necessary to recall
the gendered nature of that subject), endowed with a dream of autonomy
and a need for comfort, finds fulfillment in the ideal of the nuclear family.
This is the family that all the protagonists long for. This remains the
normative version of home, modified by the elimination of patriarchal
oppression. The family must be viewed as a response to the objective
conditions produced by and producing the subject’s quest for self-
realization. If it appears as the only rational choice, it owes that eminence
to the relative poverty of the other associational forms to hand. In short,
the novel transforms this pragmatic choice into an ideal even as it pre-
serves many of the ideal’s features.

Because the eroticized family is partly a consequence of unpleasurable
social relations, its ideological sufficiency depends upon a continuing
perception of the superiority of its pleasures. Thus, in a somewhat perverse
way, the family benefits from the continuing perception of the inferiority
of pleasures available outside the domestic sphere. By commodifying
sexuality and parodying the family in Mrs. Sinclair’s public brothel,
Richardson’s Clarissa makes its contribution to the ranking of the pleas-
69 Lawrence Stone, The Family, Sex and Marriage in England, 1500-1800 (New York: Harper and
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ures. At the same time, the Harlowe family, as I shall discuss at some
length below, stands as an instance of the destruction that results when
public relations penetrate domestic life. In most instances the family
derives strength from the rigors of competition not unlike the way that
Antaeus derives strength from the earth. The greater the war of all against
all in civil society, the greater attraction its own non-competitive pleasures
enjoy. Meanwhile, the novels also work to repress the realization that the
bourgeois family owes part of its strength to the market place, whether
through trade in commodities, land, or women. In all the novels, happi-
ness hinges upon securing one’s libidinal investment — one not subject to
the fluctuations of the market — rather than upon successful material
exchanges.

The eighteenth-century novel plays a significant role in orienting the
subject to different social spheres. It is a much needed function, for as the
political anthropologist Louis Dumont remarks, “[w]ith the dominance of
individualism, as opposed to holism, the social as we understand it was
replaced by the juridical, the political, and, later, the economic.”’?2 With
the disappearance of “universitas in the sense of a whole in which man is
born and to which he belongs willy-nilly,” with the disappearance of the
totality that Georg Lukacs considered to be characteristic of epic culture,
authority is fragmented into competing discourses, each driven by a
particular aim.”® In this brave new world, the individual is measured
against the standards that such discourses provide. In eighteenth-century
English novels — where representations of imprisonment for debt, for
example, are quite common — juridical discourse provides a functional
standard of measurement for the narrative and often for the protagonists
themselves. Those protagonists who bring their behavior in line with
juridical discourse without sacrificing a self-regarding freedom can look
forward to familiar satisfactions. Those who fail to make the law their
reason are deprived of domestic happiness through exile, death, or tran-
scendence. In the final section of this introduction, I want to consider —
again briefly — the function of juridical discourse in English society.

IIT Law, regulation, and freedom

In the first part of this introduction I argued that as England becomes
distinctly more modern, law acts the part of an enduring reasonable form
to the developing content of its socioeconomic forces. Social life may
change, but law remains reassuringly predictable, providing its adherents

72 Louis Dumont, Essays on Individualism: Modern Ideology in Anthropological Perspective (Chicago and
London: University of Chicago Press, 1986), p. 75.
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with the fiction that the wisdom of the ages still shapes contemporary
events even as it preserves ancient rights and liberties. In the words of Sir
Matthew Hale, writing in the second half of the seventeenth century,

tho ... particular Variations and Accessions have happened in the Laws, yet they
being only partial and successive, we may with just Reason say, They are the same
English Laws now, that they were 600 Years since in the general. As the Argonauts
Ship was the same when it returned home, as it was when it went out, tho’ in that
long Voyage it had successive Amendments, and scarce came back with any of its
former Materials ...7*

The common law’s fabled immutability enables it to adapt to changing
circumstances without loss of its essential identity. Variations and amend-
ments are absorbed by the law’s purpose, which is to carry its passengers
safely on their journeys and back again to the comfort of home, materially
changed and yet somehow fully the same. In law, this end is often reached
through the legal fiction, defined by Sir Henry Sumner Maine as “any
assumption which conceals, or affects to conceal, the fact that a rule of law
has undergone alteration, its letter remaining unchanged, its operation
being modified.”” In Greek culture, Kathy Eden has argued, legal
fictions share characteristics with poetic ones, relating particulars to the
general rule and adapting the general rule to the particular instance in the
interest of understanding motive and serving equity.”® They humanize a
Procrustean law by accommodating it to changing circumstances without
new legislation. In like manner, eighteenth-century novelistic fictions rely
on the premise that the essence of human nature remains unchanged even
though changing social conditions modify its “operation,” especially with
regard to social relations. Roxana, a significant exception to this rule,
reveals clearly and decisively the effects of operation upon essence in
debarring its heroine from returning to the home port for the “crime” of
accepting the law’s freedoms without its regulations. On the whole,
however, legal and novelistic fictions create continuity that makes change
acceptable.””-

Predictability alone, however, is insufficient to guarantee that law will
provide freedom through regulation; it must also be universal in its effects.
In eighteenth-century England, Roy Porter writes, the law “commanded
the assent of the vast majority of the nation . .. Practically everyone owned
something which the law protected.”’® The kind of universality that
Porter describes might be termed “objective universality,” in that law is

7* Hale, History of the Common Law, p. 40.
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materialized in the objects that it protects. And whether that object is the
possessive individual’s property in the self or more traditional forms of
property, law affords a universal yet socially immanent standard of rights
by which such property can be described and defended. It creates a point
of identity without requiring that the individual sacrifice the particular
objective quality of that very individualism.

Yet for identity to reside in an alienable and often alienated objectivity
would be scandalous. Liberalism demands a subjective component that
will allow for the free operation of the will without sacrificing the kind of
identification provided by objective universality. According to Thomas
Hobbes’s version of the state, law provides just such a standard by
supporting or displacing the individual conscience that is one’s sole guide
only in “the condition of meer Nature ... [Y]et it is not so with him
that lives in a Common-wealth,” Hobbes continues, “because the Law is
the publique Conscience, by which he hath already undertaken to be
guided.””® In the congruence between promulgated law and private con-
science lies the law’s ideological efficacy and the key to political hege-
mony. As the conscience of that artificial person the commonwealth, the
law subsumes all individuals, thereby completing the appearance of uni-
versality. In guiding, protecting, and punishing transgressors, it produces
a subject congruent with itself and with all other juridical subjects. It
reinforces and creates social norms as well as instances of deviance. In
short, the law produces a formal harmony that is missing from the
adversarial transactions — the content — of civil society.

That which is everywhere, the structure of objective and subjective
relations, and which is also ready at hand to aid a person in accomplishing
aims and defending against unwarrantable interference, soon becomes
second nature. The law’s social prominence leads E. P. Thompson to call
it eighteenth-century Britain’s “central legitimizing ideology, displacing
religious authority and sanctions of previous centuries.”® This gradual
displacement of other socially authoritative discourses by the law is the
beginning of legalism, in which, “[t]he legal rule (in so far as it is publicly
announced and positively articulated) will subsume existing customs
leaving them redundant as guides to correct behaviour.”®! Social actors
govern their behavior according to law because they believe — and are
often correct in assuming — that the law sets the standard for others’
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behavior. In her study of the justices of the peace in England, Norma
Landau has discovered an important change in the handbooks that local
justices relied upon to help them administer their parishes and towns.
Whereas popular seventeenth-century manuals had used moral exhort-
ation on the justices, for Richard Burn’s The Fustice of the Peace and the
Parish Officer (1755) “law and law alone provided sufficient definition,
counsel, and dignity for the English justice.”8? Moral suasion is displaced
by the explication and indication of known law. In theory the subjective
and the objective become one, and society is freed from the tyrannous
reign of strong individual wills.

Predictability without loss of adaptability on the one hand, and “law
and law alone” on the other indicate the dialectical role played by law
within society. It is the unmoved mover of individual and social progress,
that which guides the nation and its subjects through the chaos of change.
Its ideological strength lies in part in appearing responsive to and regula-
ting the contingencies that beset human nature. At the end of his study of
the Black Act, E. P. Thompson summarizes the attributes that make the
law such a powerful instrument: “the rules and categories of law penetrate
every level of society, effect vertical as well as horizontal definitions of
men’s rights and status, and contribute to men’s self-definition or sense of
identity. As such law has not only been imposed upon men from above: it
has also been a medium within which other social conflicts have been
fought out.”® Law saturates, nourishes, and defines a culture. By making
claim to the general practices of a culture as they are embodied in law, a
person can plot a regular scheme of relations: what is owed to social
superiors, infertors, and equals (for I do not mean to suggest that objective
and subjective universality plays a levelling function). Regularity within
the parameters of law is the essence of reason, and reason authorizes and
legitimizes self and the actions stemming from that self.

The role played by law in the constitutional and political crises of the
seventeenth century is the paradigm case for its function within English
society. According to Howard Nenner, from the Restoration to the Glori-
ous Revolution both Whig and Tory, Jacobite and Williamite used legal
arguments and tactics in the struggle for political authority. In this regard,
law acts the role of midwife of the great bourgeois revolution in politics,
“declaring the rights and liberties of the subject and settling the succession
of the crown.”8* The prominence of legal argument during the last part of
the seventeenth century leads Nenner to draw a conclusion similar to that
82 Norma Landau, The Justices of the Peace, 1679-1760 (Berkeley: University of California Press,
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drawn by Porter, Thompson, and Geertz: “Law had become so much a
part of the educated Englishman’s culture and of his assumptions about
society that in every area of discourse and thought he drew automatically
upon its vocabulary and relied instinctively upon its forms.”8> The dis-
course of law and the intuitive conviction of rights make the political
actor into a juridical subject, endowing that subject with the means to
prevail in the struggle between subjugation and freedom.

No matter what its actual impact upon English politics of the eighteenth
century, the Glorious Revolution is a decisive moment in the ideological
emergence of modern liberalism, epitomized in the codification of the
subject’s ancient rights and liberties.8¢ One element within this moment of
ideological emergence, I maintain, is the coeval appearance of the juridi-
cal subject as an object of representation in novelistic narrative. Over the
course of the eighteenth century, this ideological subject — which can also
be conceptualized as a provisional solution to a crisis of social authority —
is itself subjected to yet newer discursive forces that further modify it. I will
not pursue that modification here, but suffice it to say that it involves a
change from a more or less pristine form of fomo juridicus to an ever more
complex form of homo economicus, a “great transformation,” when — accord-
ing to Karl Polanyi — politics is subsumed by economics.?” The period
during which the change is occurring stands as liberalism’s classic
moment, when the subject is self-conceived as inhabiting a public sphere
in which political equality (for the bourgeoisie) remains unaffected by
economic inequality.8 Over the course of the century, however, both the
culture at large (for example, in the great explosion of penal legislation)
and the novel (in its representation of the theory of equality before the law
and the reality of social and gender hierarchies) expose an adulteration in
the pure political subject. In fact, the interdependence of rights and needs
was being prepared in the seventeenth century when, as J. G. A. Pocock
has shown, the concepts “ancient constitution,” immemorial custom, and
the common law — all genealogically related — were “constantly asserted to
be in some way immune from the king’s prerogative action,” thereby
carving out a space within which the subject could follow dictates of
economic self-interest free from the interference of the crown.?? In short,
the separation of economics and politics — of attaining a commodious
living and protecting that achievement — was always partly illusory. That
illusion, nonetheless, is one that drives the plots of many eighteenth-
century novels.

85 Nenner, By Colour of Law, pp. 81, 3—4; W. S. Holdsworth, 4 History of English Law, 12 vols.
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8 Habermas, Structural Transformation, pp. 79-87. 89 Pocock, Ancient Constitution, p. 46.



Introduction 25

The interrelation of needs and rights that the novels consider so obsess-
ively is also apparent in the common law itself, both in a formal and
historical sense. Christopher Hill has argued that Edward Coke “systema-
tized English law and in the process continued and extended the process of
liberalizing it, of adapting it to the needs of a commercial society.”® In
favoring “economic liberalism,” Coke pitted the common law against the
prerogative of the crown, thus enlarging civil freedoms and modernizing
the law itself. Although Coke’s innovations might be viewed as having
consequences only for the struggles between Parliament and Crown, they
in fact have important ramifications for the individual subject. Through
the interrelation of law and economics, the subject is conceived not only as
a carrier of rights but also as an economic agent. In fact, as David Little
argues, rights and economic agency go hand-in-hand, contributing to a
new “sense of identity” for human nature: “The minute and direct
restrictions which had been imposed and sanctioned by the law of the land
were now at various points dismissed. Individuals acting economically
possess, it was thought, the capacity for a high degree of self-regulation
and self-determination. The place and function of the law was to provide
the broad framework within which men would be both encouraged and
enabled to develop economic self-control.”®! Little is describing an
ongoing process within sixteenth and seventeenth-century England, where
lawyers “helped to introduce a set of economic and social patterns that
undermined the ancient realm and paved the way for rational capital-
ism.”%2 The growth of new productive forces demanded an individual who
could be represented as capable of self-restraint and for whom paternalist
intervention in Ais pursuit of property was unwarranted and counter-
productive. In the rhetoric of the time that A. O. Hirschman has studied
so profitably, self-interest was represented as a sufficiently effective
countervailing force to the irrational passions that threatened social
order.?® A society so described — a market society — requires minimal
interference in private business transactions; at most, the state intervenes
only to enforce voluntary contracts.®*

According to W. S. Holdsworth, by the end of the seventeenth century

% Hill, “Sir Edward Coke,” p. 256.

91 David Little, Religion, Order, and Law: A Study in Pre-Revolutionary England (New York: Harper
and Row, 1969), p. 204.

92 Little, Religion, Order, and Law, p. 172; P. S. Atiyah, The Rise and Fall of Freedom of Contract
(Oxford: Clarendon Press, 1979), p. 113.

93 Hirschman, Passions and Interests, pp. 4344, 48-56.

9 Olsen, “The Family and the Market,” p. 1521. In eighteenth-century England the newly
emergent economic forces are not uniformly victorious. Economic liberalism, for example, did
not entirely supplant older theories about economic restraint and social obligation. Joyce
Appleby has shown how by 1713 a modified mercantilism was in place as national policy, in
part because its supporters doubted that individuals would be able to restrain their self-
interests when those interests conflicted with the national good (Economic Thought 263-65).
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the common law assumed its modern character when “new rules and
machinery are introduced ... to regulate new political, social and com-
mercial needs and activities.”® In this regard it is also possible to see how
the juridical and economic discourses working in concert produce new
objective forms of subjectivity. These new forms of subjectivity have a
discursive and institutional history. Joyce Appleby has noted, for example,
how sixteenth-century legislation produced new forms of character, both
individual and collective. “Thus, at the end of the sixteenth century,”
Appleby writes, “the word people covered not only the normal trans-
mitters of a rural tradition but also a new group of men and women who
had been displaced by the irreversible forces of social change.” It was this
latter group that was given a social character by the Elizabethan Poor
Law of 1601, which Appleby notes was described by a Restoration author
as “‘work for those that will Labour, Punishment for those that will not,
and Bread for those that cannot.’”% In short, this law both reflects the
dislocations effected by economic and political change as well as consti-
tutes a group as an administrative category. The poor are those defined,
enabled, and constrained by the statute; transformed from an aspect of
viltage life to a social or national problem. It can be argued that law
shapes perception. In this instance it creates a new way of seeing in
response to threats from masterless men displaced by economic changes in
the English countryside.

New ways of seeing bring about and are brought about by new ways of
formulating social relations. An important — if not the most important —
framework for the development of new forms of social intercourse is the
idea of contract in English law and society. This is the formal interrelation
of needs and rights. With its promise of gain and possibility of loss, the
contract epitomizes the freedoms granted the self-regulating individual
and the dangers of competition in civil society. At the same time, it
establishes a paradigm for social relations in the public sphere. The
importance of the contract is attested to by Holdsworth, who writes that
“the theory of contract, evolved in the sphere of common law jurisdiction,
became the theory of English law.”%” P. S. Atiyah, another historian of
contract, writes that in the seventeenth and eighteenth centuries, the “still
emerging idea . .. of contract was, in short, replacing custom as a source of
law — that is, as the regulator of social and political duties — and as the
source of individual rights and obligations — that is, as the regulator of
private obligations.”® Under ideal conditions, contract provides the
95 Holdsworth, History of English Law, 6:624. % Appleby, Economic Thought, pp. 129, 131.
97 Holdsworth, History of English Law, 8:5; see also 5:296.

98 Atiyah, Rise and Fall, p. 37. For the thesis that contract law remained “equitable” until the
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framework for the subject to engage in advantageous agreements without
considering the good of anyone else. This also means, however, that the
other bargainers will be equally oblivious to the good of anyone other than
themselves.?® And yet, despite the contract’s implicit egoism, it accords the
individual both a sense of freedom and a means of establishing relations
with others. According to Henry Sumner Maine, contract distinguishes
progressive from traditional societies.!®® According to more recent critics
of contract ideology, it “express[es] elements of people’s authentic yearn-
ing for personal autonomy and social solidarity.”!%! Its essence lying in an
agreement or a meeting of equal wills, the contract represents ideally the
socialization of fear, avarice, and all the other strong passions with which
Hobbes (among others) invests human nature. In one sense, the contract
can be a way back to that original harmony that supposedly reigned in the
family before pride and self-love corroded those relations.

The ideological importance of contract is found in its economic, poli-
tical, and psychological ramifications, creating those subjective effects
described above by Little and Appleby. Enforcing adherence to private
agreements “made seriously or with some recompense” becomes a neces-
sity to preserve the ideological coherence of a society of self-restraining
subjects.!®2 For one “Tradesman of the City” writing during the South
Sea troubles to urge the honoring of contracts made before the crash, there
was no distinction between the bad subject and one who failed to adhere
to a contract: “those who endeavour to bring Dishonour in Bargains into
Fashion ... will even venture to take Methods which tend to create Riots
in this City, in order to accomplish their monstrous Designs.”'% To
preserve the contract is to preserve the order of society because no one
makes contracts that are demonstrably to his or her harm. Likewise, the
ideal subject is one who submits herself to the liberating discipline of the
law. The law becomes the objective realization of the individual’s own
desires.

As the law changed in the eighteenth century, however, it did not
always change in the direction of greater coherence or ideal rationality. In
his study of eighteenth-century law and law-making, David Lieberman
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cism of Horwitz’s argument see A. W. B. Simpson, “The Horwitz Thesis and the History
of Contracts,” in his Legal Theory and Legal History: Essays on the Common Law (London and
Ronceverte: Hambledon Press, 1987), pp. 203-71.
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writes that Blackstone believed that “the more general ethical bases of
human law ensured that nothing ‘contrary to reason’ would be allowed as
law.”!%% By the mid-eighteenth century, however, Lord Hardwicke com-
plained that “‘our statute books are increased to such an enormous size,
that they confound every man who is obliged to look into them.”193
Lieberman provides evidence that the theorists of the time explained the
growth in statute law as a necessary consequence of an expanding and free
commercial nation.!% Rapid commercial expansion, Lord Hardwicke’s
complaint, periodic criminality, and social disorders: all these suggest a
need for re-ordering the house of the law and its subjects. Blackstone is the
first to attempt a systematic ordering of English law in his Commentaries. He
aims to rationalize the mainstay of the commercial nation (though without
undercutting the majesty and authority of the law!%?), and to polish the
glass in which all were to find their reflection. As an ideologue for the
eighteenth-century ruling class, Blackstone was doing his bit to aid the
law’s construction of new forms of social life in a moment of change driven
by economic forces. So too the novelists seek to bring order into the
conflicting urges of the self by plotting their characters on the matrix of the
law.

The discipline of the law, then, seems to guarantee that those who study
it — and to recall Nenner this means most gentlemen — will have a better
chance of realizing their goals because their powers of judgment will be
predictable, universal, and free from unwarranted interference. David
Hume makes this point in his commentary on the discovery of the Justi-
nian pandects: “It is easy to see what advantages Europe must have
reaped by its inheriting at once from the ancients, so complete an art,
which was also so necessary for giving security to all other arts, and which,
by refining, and still more, by bestowing solidity of the judgment, served as
a model to farther improvements.”!% In Hume’s view, law has a salutary
effect upon judgments that were ostensibly once crude and unstable.!% In
justifying the introduction of law into the universities in the middle of the
eighteenth century, William Blackstone echoes Hume’s sentiment:

But that a science, which distinguishes the criterions of right and wrong; which
teaches to establish the one, and prevent, punish, or redress the other; which
employs in it’s [sic] theory the noblest faculties of the soul, and exerts in its

104 Lieberman, Province of Legislation, p. 45. 105 Quoted in ibid., p. 28.
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practice the cardinal virtues of the heart; a science, which is universal in its use
and extent, accommodated to each individual, yet comprehending the whole
community; that a science like this should have ever been deemed unnecessary to
be studied in a university, is matter of astonishment and concern.!!?

In Blackstone’s formulation, law is both personal and social. Involving
both reason and sentiment in its deliberations, it becomes in effect the
master science, at once a design for living and the ultimate hermeneutic
tool. Such a version of the law appears in most of the novels in this study.
Its ideological function is to fix the individual in a settled pattern of
behavior and fit the subject for the enjoyment of rational happiness.

Without collapsing law and ideology into a single conceptual unit, I want
to suggest that the law — both as it is represented in and as its principles
inform the following eighteenth-century novels — provides the content and
the form for what Mikhail Bakhtin calls an internally persuasive speech
that enables a subject to constitute herself as an ethically sound and
coherent individual.!!! There are two main reasons for this claim. First,
Michel Foucault (among others) has made the reasonable observation
that “power is tolerable only on condition that it mask a substantial part of
itself . . . Power as a pure limit set on freedom is, at least in our society, the
general form of its acceptability.”!!? In a liberal society, the public
conscience merely sets limits to the exercise of individual choice. Those
limits, far from being arbitrary, appear as natural negations of the human
drive to engross as much as possible even at the cost of injury to others.
Thus, law appears to take away only so much freedom as is necessary to
insure the harmony of human society, as David Hume writes in “Of the
Original Contract”: “Were all men possessed of so inflexible a regard to
justice, that of themselves they would totally abstain from the properties of
others; they had for ever remained in a state of absolute liberty, without
subjection to any magistrate or political society: but this is a state of
perfection of which human nature is justly deemed incapable.”!!3 Law is
the natural adjunct to human nature; power, rather than being arbitrary,
emanates from an internally persuasive speech that forwards the interests
of the subject of market society.

Second, the subject constitutes her own internally persuasive discourse
in order to represent to herself an imaginary form of the real relations of
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production.!'* That is, since ideology (in Althusser’s definition) functions
to reconcile contradictions and to create unity from heterogeneity, the
subject must ultimately achieve some kind of détente between her or his
own needs and the limits to these needs set in part by the law. Civil society
may entail compulsive competition upon its inhabitants, but it needs to be
seen in some sense as free and equal. The internalization of juridical dis-
course collapses the distance between power and personal choice. Instead
of being governed by the will of another, the individual appears self-
governing. In the words of Edmund Arwaker, internalization of the law

“will make us blush as much to do evil, by ourselves, as in the presence of

the most grave, authoritative Person.”!!3

Arwaker’s description of the external censor could very easily represent
a magistrate clothed in the solemnity of his function. Whether a magistrate
or some other grave person, the figure represents the possibility of punish-
ment or domination by the will of an other, neither of which is desirable for
the novels’ protagonists. It is the threat of domination that will come to
pose the greatest danger because, like Godwin’s “domestic tyranny,” it
insinuates itself into the texture of everyday life and destroys the essence of
individualism. To make juridical discourse into one’s own governing prin-
ciples is to accept changing social conditions and the dominant way of
adapting to and profiting from those conditions. And adaptation and
profit can provide one with feelings of autonomy, thus rendering material
life and personal identity more secure.!!¢ I shall argue in the pages ahead
that by predicating certain revisions within juridical discourse upon the
notion of an individual capable of self-discipline, the reformulated dis-
course helps to bring that individual about. Roderick Random, Amelia, and
The Vicar of Wakefield all involve their heroes in legal difficulties that ulti-
mately result in their fulfilling the expectations for individual self-restraint.
Despite their satires on legal corruption, these works affirm the juridical
discourse’s conception of human nature by empowering the protagonists
who govern themselves by the discourse’s economic principles.

Modern historiographical arguments over the political character of
eighteenth-century English society point to a conjuncture in which resi-
dual and emergent ideologies in the forms of custom and commerce are in
uneasy relation.!!” This uneasy relation produces disturbing conflicts and
1+ Louis Althusser, Lenin and Philosophy and Other Essays, trans. Ben Brewster (New York and

London: Monthly Review Press, 1971), pp. 162-65.

115 Edmund Arwaker, Thought Well Employ’d; or, the Duty of Self Observation in the Care and
Regulation of Life according to the Royal Pattern (London, 1695), p. 14.

116 Dominick LaCapra describes these dangers as “[i]nternal dialogization [that] introduces
alterity or otherness into the self. It renders personal identity problematic ...” Rethinking
Intellectual History: Texts, Contexts, Language (Ithaca and London: Cornell University Press,
1983), p. 312.

17 For a recent review of J. C. D. Clark’s arguments see Jeremy Black, “Introduction” in British
Politics and Society, pp. 1-28.



Introduction 31

unsettling contradictions. Narrative appropriates juridical ideology as one
means of settling conflicts and reconciling contradictions as it attempts to
make culture whole, intelligible, and finally commodious. If the effects of
juridical discourse upon character are not always manifest, they nonethe-
less make their presence known in the ways that the protagonists respond
to their opportunities and limitations. In the readings that follow I shall
examine the way narrative entails fortunes and misfortunes on particular
kinds of social behavior and constructs the juridical subject, whose destiny
it is to negotiate the demands and satisfactions of civil society and family,
searching for an often elusive compromise between necessity and freedom.



2

Roxana’s contractual affiliations

In Trade, as in Gaming, Men know neither Father nor Mother, Friend or
Relation; ... And if I can get Money by Trade, with getting it fairly, I am to do it
against any Body’s Interest or Advantage.

Daniel Defoe, Review

I Introduction

Roxana, the heroine of Daniel Defoe’s last novel of the same name, is a
precursor of the novel’s normative subject: a character who bases a claim
to freedom on natural law and its enactment in the positive laws of civil
society.! It is not as wife, or “widow,” or mistress that Roxana gains
freedom; rather, it is as one who makes bargains.? Her emergence as
juridical subject is incomplete, however, because she remains split
between affective needs and possessive aspirations. Defoe’s narrative fails
to integrate the various positions occupied by the heroine, and Roxana
never attains the status of full-fledged juridical subject. His final novel -
which some have seen as a major step toward the kind of consequentialist
plotting that will come to characterize the novel’s “great tradition” —
presents a clear picture of potential contradictions inherent in the liberal
market society that Roxana and her partners inhabit.®> Roxana may

! The epigraph from the chapter is taken from Defoe’s Review, 22 vols., ed. Arthur W. Secord
(1938; rpt. New York: AMS Press, 1965), 19:38b (17 Apr. 1711). For the role of natural law in
Defoe’s fiction, see Maximillian E. Novak, Defoe and the Nature of Man (Oxford: Oxford
University Press, 1963), pp. 65-88.

2 Bram Dijkstra reads the novel as an allegory of early capitalist accumulation, a fictionalized
rendering of Defoe’s business principles found in The Complete English Tradesman. Defoe and
Economics: The Fortunes of “Roxana” in the History of Interpretation (London: Macmillan Press,
1987), pp. 67-69.

3 See, for example, David Blewett, Defoe’s Art of Fiction: “Robinson Crusce,” “Moll Flanders,”
“Colonel Jack” & “Roxana” (Toronto: University of Toronto Press, 1979), p. 145; Michael
Boardman, Defoe and the Uses of Narrative (New Brunswick: Rutgers University Press, 1983),
pp- 139—41; and John Richetti, Daniel Defoe (Boston: Twayne, 1987), p. 118. For the similarity
between the chronique scandaleuse and Roxana, see John Richetti, Defoe’s Narratives: Situations and
Structures (Oxford: Clarendon Press, 1975), 192-95; between “women’s fiction” of the 1720s and
Roxana, see Paula R. Backscheider, Daniel Defoe: Ambition and Innovation (Lexington: University
Press of Kentucky, 1986), pp. 182-91.
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choose to know neither friend nor relation, but she cannot prevent them
from making claims upon her.

In his study of Defoe’s novels, to which my reading is indebted, John
Richetti has argued that the novels’ heroes and heroines search for “a
comprehensive autonomy of the self.” About Roxana in particular, Richetti
makes the following observation: “Roxana’s story as a whole exemplifies
the free individual who is somehow free precisely to the extent that he
understands social necessity.”* The precise nature of Roxana’s freedom is
the issue that I shall address in the following discussion. I will argue that
the heroine’s freedom is qualified by the very social necessity that she
appears to master. If Roxana’s story seeks to depict the emergence of the
free juridical subject, self-conceived as subjected only to its own desires and
society’s positive laws, it also adumbrates the dialectic of enlightenment as
described by Theodor Adorno and Max Horkheimer:

Enlightenment dissolves the injustice of the old inequality — unmediated lordship
and mastery — but at the same time perpetuates it in universal mediation, in the
relation of any one existent to any other ... The blessing that the market does not
enquire after one’s birth is paid for by the barterer, in that he models the
potentialities that are his by birth on the production of the commodities that can
be bought in the market.®

Over the course of her adventures, Roxana discovers that the subject is not
constituted solely by “commodities that can be bought in the market.” In
the storm that overtakes her as she and her servant Amy return to
England, for example, Roxana’s money — or the realization of her
potential as commodity — cannot buy safety. Only the combined efforts of
the seamen save her from the forces of nature. In this allegory of civil
society as ship, the individual alone cannot master nature. Social cohesion
in the form of common effort is a necessary response to necessity itself,
belying the imagined autonomy of the individual. \
Necessity alone, however, cannot represent the cohesive force that binds
society because civil society cannot be represented as a social formation in
perpetual crisis. In addition to necessity, Defoe’s text offers apparently
voluntary relations of sympathy and gratitude as cohesive forces joining
civil society’s subjects. Although there are many examples of the cohesive
function served by sympathy in Roxana, the paradigmatic instance
involves the heroine and the Quaker, with whom Roxana lodges in her
final quest for propriety. Roxana is moved to an act of gratuitous charity
toward her landlady because Roxana sees in the Quaker a version of her
younger self. The identification turns sympathy in the direction of egoism
(self-interest), and civil society coheres because Roxana (the proto-

4 Richetti, Defoe’s Narratives, p. 14, n. 23; p. 225.
5 Adorno and Horkheimer, Dialectic of Enlightenment, pp. 12-13.
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juridical subject) recalls her own earlier necessitous condition. The role of
identity and difference in the dynamic relation between giver and
receiver, victim and savior is made clear in the following analogy used by
Roxana to explain her concern for the Quaker: “When a poor Debtor,
having lain long in the Compter, or Ludgate, or the Kings-Bench, for Debt,
afterwards gets out, rises again in the World, and grows rich; such an one
is a certain Benefactor to the Prisoners there, and perhaps to every Prison
he passes by, as long as he lives; for he remembers the dark Days of his
own Sorrow ...”% In the protagonist’s imagination, it is only the once-
victimized subject of civil society who comes to the aid of successive
victims. Rather than being an innate attractive force, sympathy reveals
itself as a by-product of victimization, a mechanism by which modern civil
society effects its own cohesion. That which appears to be a spontaneous
expression of the subject — and thus a mark of the subject’s freedom — is
actually an effect of the structures of civil society. Sympathy is not only the
necessary psychological response to the juridical subject’s vulnerable and
anxious position, but it is also the memory of an originary violence that
endows the person with subjectivity. Sympathy provides the proof of
cohesion because all juridical selves share a common subjectivity by virtue
of their liability to the workings of a market economy.

Roxana represents civil society as a social relation defined by both
necessity and sympathy, which in turn correspond to conditions of
dependence and autonomy. The narrator attempts to fashion herself as
autonomous subject by rejecting “necessary” or compulsory filiations and
choosing “sympathetic” or voluntary affiliations.” In her early career,
having suffered victimization at the hands of her profligate male relations
(necessary filiations), Roxana seeks contractual relations that will free her
from future distresses. Her early actions are influenced by civil society’s
failure to provide the kind of voluntary charity that she later describes.
She seeks freedom from unconditional dependence through the contract,
and her actions suggest that this voluntary instrument will enable her to
escape the material side-effects of the process of accumulation. Roxana
discovers, however, that the contracting subject occupies various “posi-
tions” within society, and that the dreams of the pure subject of accumu-
lation turn into a nightmare return of repressed and rejected relation. But
before repressed relation erupts into the fantasy of juridically regulated

6 Daniel Defoe, Roxana, ed. Jane Jack (Oxford: Oxford University Press, 1981), p.253. All
subsequent references are to this edition and are noted parenthetically in the text.

7 1 have taken the terms filiation and affiliation from Edward Said, “Introduction: Secular
Criticism,” in his The World, the Text, and the Critic (Cambridge, Mass: Harvard University
Press, 1983), pp. 16-24. Writing about nineteenth and twentieth-century authors, Said states
that “few things are as problematic and as universally fraught as what we might have supposed
to be the mere natural continuity between one generation and the next” (16).
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intercourse, Roxana creates a self that appears to have no obligations
beyond those of the “mutual Compact [that] is mutually obliging.”®

II Naturalization of the subject

Roxana begins the “History of [her] Life and Vast Variety of Fortunes”
with the following account of her origins: “I was BORN, as my Friends told me,
at the City of PoicTIERs, in the Province, or County of Poictou, in France,
from whence I was brought to England by my Parents, who fled for their
Religion about the Year 1683, when the Protestants were Banish’d from
France by the Cruelty of their Persecutors” (5). The phrase “as my Friends
told me” indicates that the speaking subject — its autonomy boldly
announced by the opening I — simultaneously reveals its dependence in its
formulation as an object in the memory of “Friends,” who recount her
being brought to England. Thus, the first challenge to the subject’s
autonomy lies in its natural or filiative ties. France and Poictiers of 1683
fade into the abstractions of “Religion” and “Cruelty.” These abstractions,
revealing the subject’s fantasy that all experience can be mastered through
manipulating representation, denote her will to power over her origins.
From the very beginning of her narrative, then, Roxana strives to
represent herself as she sees fit. This is more than a self-evident statement
about what is after all confessional speech in which, as G. A. Starr has
argued convincingly, the narrator intends to win the sympathy of her
audience by emphasizing her victimization.® Nor is it only the rhetorical
strategy demanded by Roxana’s narrational conscience, the “Constant
wakeing Centinel,” “The Rule of Life to a Man,” supported by Reason and
“Divine Law,” that underwrites the truth of her observation, although this
too is important.!? Rather, Roxana’s narrative can be read as the objective
correlative of her juridical autonomy: the right to speak for herself without
subjection to another’s will. Gordon Schochet has noted that in Stuart
England “[i]t was only as a member of a family that one acquired any
meaning or status in society, for it was through the family that an individual
came into contact with the outside world.”!! Rather than being “spoken

8 Daniel Defoe, Conjugal Lewdness; or, Matrimonial Whoredom (1727; rpt. Gainesville: Scholars’
Facsimiles and Reprints, 1967), p. 126. All works by Defoe cited in this chapter have been
definitely ascribed to him. For a discussion of the Defoe canon, see P. N. Furbank and W. R.
Owens, The Canonisation of Daniel Defoe (New Haven and London: Yale University Press, 1988).

9 G. A. Starr, “Sympathy ». Judgement in Roxana’s First Liaison” in The dugustan Milieu: Essays
presented to Louis A. Landa, eds. Henry Knight Miller, Eric Rothstein, G. S. Rousseau (Oxford:
Clarendon Press, 1970), pp. 59-76.

10 More Reformation, 1. 489, discussed in Backschieder, Defoe: Ambition and Innovation, p. 23; and
Conjugal Lewdness, p. 125. On Defoe’s attitudes toward conscience, see G. A. Starr, Defoe and
Casuistry (Princeton: Princeton University Press, 1971), p. 3 and passim.

' Gordon Schochet, Patriarchalism in Political Thought: The Authoritarian Family and Political
Speculation and Attitudes Especially in Seventeenth-Century England (New York: Basic Books, 1975),
p. 65.
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by” her friends, Roxana will speak herself. Michel Foucault has described
this mode of address — confessional speech — as an indication of changing
relations between the individual and the “order of civil and religious
powers” in the early-modern period: “For a long time, the individual was
vouched for by the reference of others and the demonstration of his ties to
the commonweal (family, allegiance, protection); then he was authentic-
ated by the discourse of truth he was able or obliged to pronounce
concerning himself. The truthful confession was inscribed at the heart of
the procedures of individualization by power.”!? In Roxana’s fictional
“authentication,” civil and religious powers work at cross purposes. The
contract’s infinite potential is in contradiction with religion’s limiting
codes (at least as those codes are received by the narrator). Thus, in order
to confess the truth, she must simultaneously represent her quest for a
happy living (produced by the civil power) and condemn it (produced by
the religious power). This discursive contradiction overlays the material
contradictions that it seeks to reformulate, for the civil culture that
remains independent of claims to kinship falls into conflict with the
traditional (religious) culture that includes the patriarchal filiations that
Roxana seeks to escape. The novel can be read as an heroic attempt to
bring these conflicting powers to some kind of subjective understanding.
But by the end of the narrative Roxana has produced the truth that she is
unable to “represent” herself. In fact, in the famous conclusion to the
novel, representation collapses beneath the weight of unresolved contra-
dictions.

As she begins her story, however, Roxana sets out to solve the complex
problems of filiation and affiliation. Describing herself as the child of
“People of better Fashion, than ordinarily the People call’d REFUGEEs at
that Time were,” Roxana chooses fashion and wealth over against relig-
ious, national, or political affiliations. Neither the language of France nor
the Huguenots’ confessional practices make up her self; rather, she is the
product of material conditions, an important part of which involves the
activities of truck, barter, or exchange. In her living memory (“as I
remember” replaces the earlier “as my Friends told me”) she is distinguished
from others by “a considerable Value in French Brandy, Paper, and other
Goods.” Or as Marx writes in Capital, she is in the process of becoming of
that order of persons who “exist for one another merely as representatives
of, and therefore, as owners of, commodities.”!* Home, community, nation
signify only to the extent that in an international market specific national
commodities have a high relative value. Roxana’s preference for a materi-
ally fashioned self over determination by national or religious allegiances

12 Foucault, History of Sexuality, Volume 1, pp. 58-59.
13 Karl Marx, Capital: A Critique of Political Economy. Volume 1, trans. Samuel Moore and Edward
Aveling, ed. Frederick Engels (New York: International Publishers, 1967), p. 85.



Roxana’s contractual affiliations 37

also indicates her wish to be exempt from the historical forces that enmesh
the individual’s destiny with that of a larger social unit.!* In this regard
she is exercising the mandate described by John Locke in his Second
Treatise: “For Every Man’s Children being by Nature as free as himself, or
any of his Ancestors ever were, may, whilst they are in that Freedom,
choose what Society they will join themselves to, what Common-wealth
they will put themselves under.”!> Rather than being an entity deter-
mined by national or political powers, Roxana chooses to naturalize
herself as an English subject.

Johnson’s Dictionary defines naturalize as a process by which an alien is
given the rights accorded to subjects of the adoptive country, and as a
process by which the strange is made familiar.'® As an implicit trope at the
beginning of Defoe’s novel, naturalization familiarizes the self-generating
fantasies of civil society’s juridical subject. First, it moves the heroine from
an absolutist to a quasi-contractarian state, endowing her with universal
rights and displacing the myth of chthonic identity. Second, it operates
according to the rationale of exchange. Naturalization maximizes indi-
vidual potential. In an ideal global capitalist market national identity
would be displaced by commodity representation. In less abstract terms,
the “naturalized” subject brings national enrichment, strictly speaking. In
the England of 1709 the Whigs supported a General Naturalization Bill
aimed at all resident Protestant aliens. According to historian Geoffrey
Holmes, the Whigs were “eagerly welcoming the injection of foreign
capital and enterprise into the English economy which Protestant refugees
had already provided.” A Tory MP on the other hand, feared that
naturalized subjects might “go a great way to blot out and extinguish the
English race.” The bill was enacted and then repealed two years later.!?
Writing a half century after the repeal, William Blackstone claims that all
persons are presumed to bear an allegiance to their natal land “‘written
by the finger of the law in their hearts.””18 Moreover, the allegiance due to
a king from his natural-born subject is “a principle of universal law ...
intrinsic, and primitive, and antecedent to the other [subsequently

14 In the Review for 4 June 1706 Defoe writes that the Huguenots “receive Protection and
Assistance from the protestant Powers as a People, but are under no Form or Character as a Body;
and this I think, they are short in, tho’ it is not too late to retrieve it” (7:271a). Clearly Defoe
saw some advantage to collective action based on a communal identity, whether national or
confessional. As a body, Defoe goes on to say, the Huguenots may be able one day to force the
French King to “recognize that Sovereignty of Conscience over his and over all human
Authority” (271b).

15 Locke, Two Treatises, 2:73:358. See also Schochet, Patriarchalism, pp. 247-54.

16 Samuel Johnson, A Dictionary of the English Language (1755; facs. rpt., London: Times Books,
1979), s.v. naturalize.

17 Geoffrey Holmes, British Politics in the Age of Ann (London: Macmillan, 1967), p. 69. The MP’s
name was Henry Campion.

18 Blackstone is quoting Coke in Commentaries, 1:357.
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sworn]; and cannot be devested without the concurrent act of that prince
to whom it was first due.”!® By virtue of Roxana’s choice of national
affiliation, the author of The True Born Englishman enters a discursive
struggle between patriarchal and liberal theories of political obligation on
the side of the latter.2°

Roxana’s naturalization proceeds, predictably enough, through her
reconstruction of traditional familial patterns. She mentions her mother
only twice, both times in passing and the last to note her death. The
mother’s insignificance emphasizes Roxana’s identification with the good
sense of her father, an astute businessman, who refuses to be cheated by the
misrepresentations of his co-sectarians and fellow refugees. That this good
business sense is passed from father to daughter (Roxana’s brother is a
bankrupt, something that the father and Roxana avoid) plays an impor-
tant role in the heroine’s plot. Whereas she acts wisely with her money, she
does not always do so with her men. In other words, her father’s good sense
is not complemented by what we might assume was her mother’s prudent
spousal choice. Granted that this argument is speculative, it nonetheless
brings into relief the discursive disjuncture between money and family
that rends the heroine and her text. The brief mention of the mother
registers an unrecognized loss that attends the naturalizing process in a
text that yearns to masculinize its heroine.

The reconstruction of the family is necessary because of its potential for
oppression. Both money and family are dangerous, but the dangers of
family are the subject of the novel’s opening. As her brother’s bankruptcy
and her subsequent marriage to the Brewer demonstrate, the family has
the power to render each of its members helpless by making one member’s
obsession the grounds of misery for all others. Blood relations check the
juridical subject’s freedom by tying her to costly obligations. In Roxana’s
narrative the old pull of the blood and the desire for gain are in contra-
diction, for accumulation means at best the sublimation of relation and at
worst its negation when relation is seen as a potential threat to the main
stock. In Roxana the alienating effects of market society are not meliorated
by familiarity: family and civil society cannot be harmonized. Rather than
being conceived of as a haven from marketplace competition in the public
sphere, the family appears as yet another institution that fixes identity,
depletes resources, and limits opportunity.

If the family hinders the subject’s quest for a naturalized, individuated
self, neither does civil society allow her to do just as she wishes. Although

19 Blackstone, Commentaries, 1:358. Schochet argues that the consent theorists made “[p]olitical
obligation ... something artificial” (Patriarchalism 55).

20 For the argument that Defoe’s politics were more conservative than my statement suggests, see
Manuel Schonhorn, Defoe’s Politics: Parliament, Power, Kingship, and “Robinson Crusoe” (Cam-
bridge: Cambridge University Press, 1991), pp. 4, 70-71.
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Roxana is naturalized in the strict sense of the word — she later writes that
she “esteem’d [herself] an English-Woman, tho’ [she] was born in France”
(111) — she does not attain the radical autonomy she seeks. As naturalized
English-Woman she still accumulates lived experience through contact
with other contracting and non-contracting social agents, even though she
acts only as the representative of successive and determinate moments in
commodity exchange. That such relations are not circumscribed spatially
and temporally is made clearest in Roxana’s relation to her servant Amy,
arelation that is at once juridical and familial. As servant, Amy occupies a
juridical position that Defoe proposed elsewhere to regulate by a formal,
standardized contract.?! At the same time Amy’s devotion exceeds that
belonging to her “place” and takes on a filiative, obsessive character.
Although Roxana praises Amy’s devotion, she also declares her status as
servant: “tho’ I acknowledg’d her Kindness and Fidelity, yet it was but a
bad Coin that she was paid in at last ...” (16). To be sure Roxana speaks
metaphorically here, but the metonymic structure which links servant to
coin reminds us that Amy occupies two unharmonized positions. The
disjunction between these two positions and the peculiar relationship that
emerges therefrom enable Amy to accumulate “all the Secret History of
[Roxana’s] Life” (317), and thus power over her. The resulting conflict
between the familial and juridical positions expresses itself in misunder-
standing, aggression, rage, and finally in an extra-juridical act that
reduces the narrative to incoherence.

In this brief discussion of the stakes underlying Roxana’s opening
rhetorical strategy, I have introduced Amy to indicate that other agents
ultimately contest in a particularly intractable manner Roxana’s desire for
civil indemnity from all demands on her person and resources. The desire
for indemnity, expressed in Roxana’s naturalized self, emerges in the
initial pages of her confession as a civil abstraction distinct from her natal
origins and as a rhetorical construct representing the internally persuasive
discourse of the authoritative speaking subject. Just as the heroine seeks to
control “natural” events by selective representation of her entry into the
world, so too she aims for civil mastery through contractually regulated
affiliations. Thus the history that she begins to write with such deft
assurance seems to promise to confirm her as the “Fortunate Mistress” of
the book’s title page. But as her contracts become ever more lucrative and
enabling, the experience of striking these contracts accumulates in surpris-
ing and unforeseen ways, ultimately embodied in other agents, who
2t Daniel Defoe, “Everybody’s Business is Nobody’s Business” (1725), in The Novels and Miscel-

laneous Works of Daniel De Foe, 7 vols. (London, 1854), 2:509-10. Through formal contract

Defoe hopes to end the tyranny of the servant class, empowered by market forces of supply and

demand. In the same pamphlet Defoe complains about the ease with which a servant-maid

moves from place to place in search of higher wages, occasionally taking up whoring when
between jobs. See pp. 500, 506.
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demand a kind of editorial right over Roxana’s confession. Before
Roxana’s initial eloquence lapses into final incoherence, however, come a
series of contractual affiliations that constitute the juridical subject’s
precarious position between necessity and freedom, experience and repre-
sentation.

III Contract and consort

Much of Roxana’s narrative describes the bargains that lead toward her
empowerment as a full juridical subject and the liaisons through which she
accumulates a “character.” The tension between the form (contract) and
the content (sexual haison) of Roxana’s affiliations reveals an imbalance
between material conditions and juridical principles. As a wife, she suffers
the legal disablements of feme covert. As independent juridical subject she
enjoys the opportunity for profit through expressed or implied contracts.
As a woman she possesses value as a desirable commodity in the concupi-
scent marketplace. At the same time, like a tradesman she must be careful
of her reputation, which can be ruined by a rumor originating at the tea
table or the coffee house.??2 With its protagonist as both juridical subject
and woman, the novel represents both the economization of sex and the
sexualization of the economy. Publicity vies with privacy, gender-
constraints with contractual freedoms, decorum with the drive to accumu-
late. Roxana, then, describes the moment before sexuality and economy are
relegated to separate spheres; its transitional status makes it possible to
bring into full relief the anatomy of the juridical subject in its infancy.?
The split between rational calculation and affective association is a
symptom of civil society’s ideological contradictions, produced by what
one critic has called “the secularization of life [that] leads to a growth of
means-end rationality, whereby there is ‘the methodological attainment of
a definitely given and practical end by the use of an increasingly precise
calculation of . . . means.’”?* This increasingly precise calculation of means
results in the individual’s alienation from the society that provides the
place for the exercise of such means. An instrumental reason that objecti-
fies the world in order to master it for its own ends produces a radically
impoverished and reified world. Peter Dews, commenting on Theodor
Adorno’s version of instrumental reason, notes that the bourgeois ego

22 See Daniel Defoe, Complete English Tradesman in Familiar Letters, 2nd edn. (London, 1727),
p. 188. John Robert Moore notes that “{t]his manual was spoiled by revisions made not long
after Defoe’s death.” For a brief summary of its early printing history, including this edition,
see his A Checklist of the Writings of Dantel Defoe, 2nd edn. (Hamden: Archon Books, 1971),
p. 199.

23 See Armstrong, Desire and Domestic Fiction, esp. pp. 23-24.

24 David Held, Introduction to Critical Theory: Horkheimer to Habermas (Berkeley and Los Angeles:
University of California Press, 1980), p. 65. Held is quoting Max Weber.
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as the form of organization of the drives, contains a moment of freedom, insofar as
it is only through this process that human beings acquire the ability to foresee,
calculate and withhold which frees them from the contingencies of inner and outer
nature ... At the same time, however, ... the unconscious drives can be seen as
embodying the demand for a happiness which, for Adorno, is inseparable from
sensuous contentment, and which is crushed by the pressure of instrumental
rationality.?®

On the one hand, Roxana begins her vast variety of fortunes by testifying
of her failure to internalize the publicly and domestically encouraged
restraints upon appetite. Customary restraints that might have checked
her appetites are weakened by libidinized spectacles such as London,
which, Roxana informs us, is “a large and gay City, [that] took with me
mighty well, who, from my being a Child, lov’d a Crowd, and to see a
great-many fine Folks” (5); or her first husband, a “jolly, handsome
Fellow,” who “danc’d well” (7). At the early stages of her formation she is
insufficiently rational. In the eroticized spectacle, moreover, desire is freed
from the limit of exhaustion, and pleasure is a function of conspicuous
luxury. Roxana never fully masters these early libidinal tendencies. In
fact, it is part of the novel’s ideological project to show that they cannot be
mastered by making them into the heroine’s inner necessity, a “psycho-
logical” weakness (rather than an existential condition) that ultimately
defeats her attempts to foresee and calculate. On the other hand, as
Roxana details her progress, she begins to operate under the guidance of a
rationality that categorically excludes all libidinal investments except
mastery. Even when Roxana, disgusted by the excesses of her contractual
life, asks herself “What was I a Whore for now?” (201), and shows some
consciousness of the irrationality that has diverted her quest for freedom,
she continues to choose the contract’s logic over other kinds of “sensuous
contentment.” How she comes to this choice will be the focus of the rest of
this discussion.

Roxana’s first contractual adventure in her marriage to the Brewer
follows the pattern of companionate spousal choice described by historian
Lawrence Stone.?® Having freely chosen her profligate husband, who
“had no Knowledge of his Accounts” (9), Roxana discovers that she is
powerless to influence him. Although she “foresaw the Consequence of this
[neglect], and attempted several times to perswade him to apply himself to
his Business,” her husband sells the brewery, squanders the profits from
the sale, and flees England to escape his creditors (10). Roxana lacks
executive power over her life because she is subject de jure to her husband’s

25 Peter Dews, Logics of Disintegration: Post-Structuralist Thought and the Claims of Critical Theory
(London: Verso Books, 1987), p. 141.
26 Stone, Family, Sex and Marriage, pp. 325-36.
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will. In fact, the marriage contract robs her not only of a voice in
household affairs but also of the power to better her circumstances. At this
point in the narrative, Roxana is far from being the self-reliant juridical
subject who pursues her own interests with willed determination: “What
to do I knew not, nor to whom to have recourse; to keep in the House
where I was, I could not, the Rent being too great; and to leave it without
his Order, if my Husband should return, I could not think of that neither;
so that I continued extremely perplex’d, melancholly, and discourag’d, to
the last Degree” (13). The marriage contract disables Roxana even after
her husband has fled England. It has put her in the position of the
obedient femme, passively awaiting the return of her absent baron. More-
over, she has not had an opportunity to accumulate either the knowledge
or the money that will free her from want until his return.?’ As Carole
Pateman has argued, the marriage contract appears here less a mutual
agreement than an instrument of force.?® To be contractually joined to
this man, who reappears appropriately enough in the service of the abso-
lutist French monarch, is to lose autonomy rather than to gain it.

As abandoned wife, Roxana lives in distress amidst a heap of rags, her
only recourse to tears and her only resource the invisibility acquired by
“miserable Objects.” She appears to have returned to an almost Hobbe-
sian state of nature, where, as W. Austin Flanders has observed, “she is
confronted by the indifference of Londoners to the welfare of others, even
their relations ...”%% As the first natural law of self-preservation assumes
primacy, Roxana thinks of consuming her children in order to survive.
The fantasy describes this particular family as the site of necessity, the
antithesis of civil society’s promise of an autonomous and commodious
living. But the ideal family need not be characterized by the necessity of
natural filiation. Marriage begins as an affiliative choice. This conundrum
(that which is freely chosen changing into “natural” bonds of blood) is
temporarily resolved in the way that Roxana escapes her misery: through
the charity of an “Uncle-in-Law,” who takes her children and enables her
eventual return to civil society. Roxana’s next liaison with a man of
business further suspends the dilemma by civilizing a potentially filiative
relation through an equitable contract.

When Roxana fails to pay her rent, she tells us, the landlord “had gone
27 Defoe’s attitude toward this situation can be assessed in his belief that a wife should be able “to

carry on some business without {her husband], if he is forc’d to fail, and fly; as many have been,

when the creditors have encourag’d the wife to carry on the trade for the support of her family
and children, when he perhaps may never shew his head again” (Complete English Tradesman
94).
28 f’atiman, The Sexual Contract, pp. 87, 100-1, 104-15.
29 W. Austin Flanders, Structures of Experience: History, Society, and Personal Life in the Eighteenth-
Century British Novel (Columbia: University of South Carolina Press, 1984), p. 289. For another

Hobbesian reading of the novel see Virginia Ogden Birdsall, Defoe’s Perpetual Seekers: A Study of
the Major Fiction (Lewisburg: Bucknell University Press, 1985), pp. 143-70.
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so far as to seize my Goods, and to carry some of them off t0o.” Once he
“came to know [Roxana’s] circumstances” and once the children have
been sent away, however, he “look’d kinder upon [her]” (25). His
attraction to this woman in distress voids the contractual relation existing
between landlord and tenant and substitutes an act of kindness for it.30
Although the Landlord derives his power from his material advantages, he
does not use force or fraud to get what he wants from Roxana. Instead, this
civilized man respects the limits defined by Roxana’s as yet dominant
discourse of “Honesty and Good Manners” (34) and counters that with
the language of contractual rights and duties. He chooses contract and
rational argument as the surest means to secure both of them the “Prospect
of happy Living” (7).

Despite the fact that G. A. Starr finds the Landlord’s moral stature
qualified by his use of double entendre, he stands as a figure for whom the
public conscience — as embodied in the equitable principles of a natural
law only imperfectly realized in positive law — provides the means for
personal fulfillment and freedom.?! The natural legality of his ends makes
them moral, and no amount of jest (an indicator of concupiscence) can
qualify that morality. He justifies his coupling with Roxana by arguing
that when obligation ceases to be mutual it also ceases to be binding.
Because their respective spouses no longer fulfill their obligations, he and
Roxana become free to “take one another fairly.” He even claims that
such behavior would be sanctioned by “the Custom of the Place, in several
Countries Abroad” (38). Comparative jurisprudence allows him to ignore
the sacramental character of marriage. He has a secular mind, and he uses
it to justify his actions.3?

No matter what intentional turn is accorded the Landlord’s rhetoric
and despite his motives for helping Roxana, his words and actions reveal
an implicit understanding of the value and efficacy of reciprocity and trust

30 Hugo Grotius defines the contract as “all acts of benefit to others, except mere acts of
kindness,” De Jure Belli ac Pacis, 2 vols., trans. Francis W. Kelsey (Oxford: The Clarendon
Press, 1925), 2:346.

Starr, “Sympathy,” p. 70.

Novak discusses the Landlord’s and Amy’s arguments in Nature and concludes that those
arguments may be justified according to natural law (101). Pufendorf writes the following
about the marriage contract: “by mere natural law one of the two will be freed from the
marriage bond when the other is guilty of malicious desertion, as well as of obstinate and
voluntary refusal to perform the due rights of marriage” (De Fure Naturae et Gentium, 2 vols.,
trans. C. H. and W. A, Oldfather [Oxford: Clarendon Press, 1934], 1:877; quoted in part by
Novak, Nature, p. 101). One handbook of the period explains the law in the following manner:
“By Statute, it is Felony for a Man or Woman, of the Ages to consent to Matrimony, to marry a
second Wife or Husband, the first being then living: But if either a Husband or Wife, shall be
beyond the Seas, or be absent in England, the Space of Seven Years, and the one of them not
know whether the other be living within that Time, it is not Felony to marry again” (4 Treatise
of Feme Coverts: Or the Lady’s Law, intro. Lance E. Dickson [1732; facs. rpt., South Hackensack,
New Jersey: Rothman Reprints, 1974], pp. 46-47).

3
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in what is clearly a “market” transaction. Roxana tells us that he restored
her impounded furniture “as a Satisfaction for the Cruelty he had us’d me
with before” (32). Instead of caveat emptor, the Landlord exhibits a much
more complex form of calculation that embodies his individualist moral
economy. He represents his actions as being governed by an equitable
conscience that recognizes the need to temper a procrustean “justice.”
However one judges the motives’ effect upon the action, the Landlord
presents the reader with a complex instance of the intermingling of
contractual freedom and moral obligation. That his equitable language is
more than mere casuistry can be seen in his remorse after bedding Amy.
He regrets this action both because he has violated the contract and
because he has injured the wife of his “Affection” (47). He does not
mention transgressing a metaphysical law. That he returned to Amy’s bed
only at Roxana’s urging emphasizes the juridical nature of the bond that
ties him to Roxana: he is temporarily released from obligation by the
person who made the contract with him. This episode adumbrates the
complex relations between contractual freedom and other social codes,
relations that the text continues to explore as one possible path toward a
general and satisfying version of autonomy.

To make the formal equality of the contract convincing, the narrative
works through the Landlord to lessen the material inequalities dividing
him from Roxana. The establishment of the preconditions for formal
equality involves a nominal transfer of power from landlord to tenant.
After supplying Roxana with all she needs to furnish her house and to “Let
it out to Lodgings, for the Summer Gentry,” the Landlord suggests that
“he would furnish one Chamber for himself, and would come and be one
of [her] Lodgers, if {she] would give him Leave” (32). Although Roxana
demurs at his need to ask leave, the Landlord’s request gives her sover-
eignty over the household, and thereby adjusts slightly the power relation
between the two parties.

The establishment of material equality, however, is effected by a con-
cluding contract, which protects Roxana’s interests by providing mutually
acceptable sanctions for any breach of trust on the Landlord’s part.
Roxana writes that the Landlord drew up “a Contract in Writing,
wherein he engag’d himself to me; to cohabit constantly with me; to
provide for me in all Respects as a Wife; . . . an Obligation in the Penalty of
7000 L. never to abandon me; and at last, shew’d me a Bond for 500 1. to be
paid to me, or to my Assigns, within three Months after his Death” (42).
Earnest money of “three-score Guineas” seals the bargain and transfers
actual power from the man to the woman in the form of wealth and
security. The difference in the liaisons between Roxana and the Brewer,
on the one hand, and her and the Landlord, on the other, is similar to the
difference in Roxana’s French and English origins. The first appears
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natural, spontaneous, and affective while the second is calculated, prag-
matic, and supported by material guarantees. Roxana is not a wife but is
like one, fashioned by agreement and granted limited powers. That the
Landlord’s motive for striking this agreement is his desire for the woman’s
person further indicates the objective powers of the contract to redistribute
wealth through apparently subjective processes. That is, the calculations
appear to be in accord with “natural” market forces, thereby introducing
another moment of naturalization. The Landlord’s civil actions prefigure a
utopian moment in which desire recognizes reason, and both move toward
fulfillment under the sign of subjective reciprocity. His unembarrassed
negotiations constitute a juridical — perhaps even a social — ideal.

The contract works as it is intended, providing Roxana with the
resources to meet the contingency of “a dreadful Disaster.” In addition to
making her “very Rich,” the contractual arrangement with the Landlord
(who has changed into a Jeweler) has also empowered her (51). Her
condition at the Landlord/Jeweler’s death differs substantially from her
condition when her husband deserted her. Helpless and friendless, Roxana
was then more determined object than determining subject. Her state was
spontaneous, resistant to fashioning by her will. After the Landlord/
Jeweler’s death, however, she represents herself as a widow. When the
dead man’s “Head Manager” comes to France to inquire into his master’s
affairs, Roxana confidently assumes a juridical mask, to which belong
certain rights:

I made no Scruple of calling myself Madam —, the Widow of Monsieur —, the
English Jeweller; and as I spoke French naturally, I did not let him know but that I
was his Wife, married in France, and that I had not heard that he had any Wife in
England; . . . and that I had good Friends in Poictou . . . who would take Care to have
Justice done me in England, out of his Estate. (56)

Although Roxana knowingly misrepresents herself, her determination
suggests that she believes herself entitled to her partner’s money. She goes
about the business of acquiring that money with a decisiveness in marked
contrast to the tortured self-examination preceding the sexual exchange
that is the source of her empowerment. This important difference
effectively separates the means of accumulation from accumulation itself,
thereby creating a space for the moral register of the text. This moral
register will come to tyrannize over sexual behavior (the means of accumu-
lation rather than the originating practice of filiation) by relegating it to
the private sphere over which the juridical discourse has no apparent
power. At the same time, acquisitive motives themselves are rationalized
(in both senses of that word) and exempted from critical scrutiny.?® Thus

33 This view runs counter to Novak’s assertion that Defoe condemns avarice in Roxana. See
Novak’s Economics and the Fiction of Daniel Defoe (Berkeley and Los Angeles: University of
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the mature juridical subject — Roxana as widow who, upon advice from
“an eminent Lawyer” makes a “Process of Dower upon the Estate”3* —
exists simultaneously with the guilty sexual subject, and each subject
answers ultimately to different codes.

The sexual subject dominates her next liaison with the Prince who
resides at the French Court. In what appears to be a regression for the
newly and contractually enriched heroine, this relationship is shaped
primarily by gender and status. Paradoxically, but in a way that reveals
Defoe’s acute understanding of the interplay of residual and emergent
structures of experience, Roxana’s desire for autonomy is supported by
patriarchal power. As a still untried public offering, Roxana needs an
underwriter. Just as the Landlord grew rich by selling jewels to the French
aristocracy, so Roxana stands to profit from her business with the Prince.
As the old order barters a birthright for a buckle, the new order gains more
and more substance. And yet there is something troubling about this
alliance, as if association with aristocratic decadence contaminates the
suppliers. In order to escape that tainting association, Roxana figures her
liaison as a natural compulsion, based partly on the patriarchal discourse
from which she is emerging.

In her retrospective narration, of course, she sees the event somewhat
differently, as near to seeing it under the aspect of eternity as she ever
comes. The experiential voice records the power of the Prince’s charisma:

the Devil had play’d a new Game with me, and prevail’d with me to satisfie myself
with this Amour, as a lawful thing; that a Prince of such Grandeur, and Majesty;
so infinitely superior to me; and one who had made such an Introduction by an
unparallel’d Bounty, I could not resist; and therefore, that it was very Lawful for
me to do it, being at that time perfectly single, and uningag’d to any other Man . ..

(68)

In the description of her willing subjection to the majestic and bounteous
person of the ruler can be heard the languages of self-interest and patri-
archal non-resistance. “Bounty,” status, and law justify her action.
Roxana has also learned from the Landlord, in that she reasons that the
lawfulness of the Amour depends as much upon her own previous
“uningag’d” state as it does upon the Prince’s person. Despite her sub-

California Press, 1962), pp. 132-39. Dijkstra criticizes Novak’s reading and writes that “[f]or
Defoe ‘avarice’ was one of the motive forces of the world of trade, a basic concomitant of
self-interest ... the ‘necessity’ of the rich” (Defoe and Economics 168-69). See Novak’s damning
review of Dijkstra in Modern Philology 87.1 (1989): 89-92.

3%+ According to A Treatise of Feme Coverts, the widow of a man who dies intestate is entitled to
one-third of his personal possessions and “the Third Part of such Lands or Tenements as were
her Husband’s at any Time, during the Coverture, whether she have Issue by her Husband or
not ...” (62). For a recent study of the complicated historical evolution of dower rights in
English law, see Susan Staves, Married Women’s Separate Property in England, 1660—1833 (Cam-
bridge, MA and London: Harvard University Press, 1990), chs. 2-3.
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sequent confession of error, Roxana’s experience shows the way in which
the juridical subject acquires personal power.

During her liaison with the Prince, Roxana takes an aggressive role in
managing the seduction that betters her position. In a clever and startling
adumbration of the quid pro quo that ultimately results in another real
transfer of power, Roxana describes a dialectic of freedom and demand
working itself out through the exchange of sex and money: “he had all the
Freedom with me, that it was possible for me to grant, so he gave me Leave
to use as much Freedom with him, another Way, and that was, to have
every thing of him, I thought fit to command; and yet I did not ask of him
with an Air of Avarice, as if I was greedily making a Penny of him; but I
manag’d him with such Art, that he generally anticipated my Demands

..” (66). In this libertine moment of mutual freedom Roxana makes her
fantasies of wealth and power the object of the Prince’s desire. As John
Richetti has astutely noted, “[s]he can use her nature to move the Prince
to a state of surprise where he is effectively as much out of control as she is
in command.”®> In terms of the text’s political allegory, the juridical
subject emerges with the executive assistance of the Prince, whose insistent
need for her cannot be repressed. To manage the executive, the subject
practices the “Art” of self-control, tempering demands and checking
avarice under the reasonable assumption that moderately acquisitive
self-interest compounded daily over a fixed term makes best business sense.
Any sacrifice of autonomy by the subject is recompensed by both her
material gain and the protection that the executive affords. As Richard
Tuck notes in an article on natural law theory, “[bJoth Pufendorf and
Grotius believed that what was right (honestum), was so because it was
fundamentally profitable (utile) to an individual in need of protection from
his fellow men ...”% Roxana’s apparent subjection is actually a steady
process of accumulation,

The narrative’s representation of this elaborate process and its dangers
provides a sketch of the juridical subject’s prehistory. The power relations
obtaining between Roxana and the Prince are the crucial part of this
prehistory:

He sat as one astonish’d, a good-while, looking at me, without speaking a Word,
till I came quite up to him, kneel’d on one Knee to him, and almost whether he
would or no, kiss’d his Hand; he took me up, and stood up himself, . . . he perceiv’d
- Tears to run down my Cheeks; My Dear, says ke, aloud, what mean these Tears?
My Lord, said I, after some little Check, for I cou’d not speak presently . .. they are
not Tears of Sorrow, but Tears of Joy; it is impossible for me to see myself .. . . in the

35 Richetti, Defoe’s Narratives, p. 218.

36 Richard Tuck, “The ‘Modern’ Theory of Natural Law,” in The Languages of Political Theory in
Early-Modern Europe, ed. Anthony Pagden, Ideas In Context (Cambridge: Cambridge Univer-
sity Press, 1987), p. 105.
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Arms of a Prince of such Goodness, such immense Bounty, and be treated in such a
Manner; ’tis not possible, my Lord, said I, to contain the Satisfaction of it; and it
will break out in an Excess in some measure proportion’d to your immense
Bounty, and to the Affection which your Highness treats me with, who am so
infinitely below you. (71-72)

Roxana commands the scene with a combination of self-assertive gesture
and self-abnegating rhetoric. After she has robbed the Prince of speech (no
small larceny when his word is taken as law), she approaches him boldly.
While kneeling to him she kisses his hand in an act of seeming deference,
yet one that is without regard to his will. For a brief moment Roxana has
complete control over the Prince, who finally regains power and speech in
order to raise her up, a literalizing of the effect of the relationship (for
Roxana seems to be elevated first).

The Prince, however, is no mere puppet; nor is executive authority
without power, as the following scene demonstrates:

at last he leads me to the darkest Part of the Room, and standing behind me, bade
me hold up my Head, when putting both his Hands round my Neck, as if he was
spanning my Neck, to see how small it was, for it was long and small; he held my
Neck so long, and so hard, in his Hand, that I complain’d he hurt me a little; what
he did it for, I knew not, . .. but when I said he hurt me, he seem’d to let go, and in
half a Minute more, led me to a Peir-Glass, and behold, I saw my Neck clasp’d
with a fine Necklace of Diamonds . . . (73)

The scene reminds us and Roxana of the executive’s power. In this
instance that power is doubly threatening because its aim is inscrutable.
Roxana’s fearful response is a weak complaint, the efficacy of which is
temporarily in doubt. When the Prince releases her, he leaves her yet more
enriched; but he also leaves behind the trace of his power in the pressure of
his grasp, now deposited in the diamonds. The scene warns the individual
against complacency in the face of a still powerful executive. This warning
is the means of introducing the public conscience into the juridical
individual in so far as the conscience responds to a utilitarian calculus of
how best to avoid pain. With the internalization of the public conscience —
and a subsequent emancipation from the interference of the executive
power — the juridical subject’s prehistory comes to an end.

The subject’s emergence into history, as much as it is a desired end, is
not without attendant anxieties. Roxana’s sense of security is weakened at
this time by her recognition of the law of relative value. She writes that
“Great Men ... raise the Value of the Object which they pretend to pitch
upon, by their Fancy; I say, raise the Value of it, at their own Expence”
(74). This law of relative value affects Roxana’s present and future
positions. On the one hand, she cannot stay where she is, for her “Carcass”
as desired object has already lost much of its particular appeal. She can
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hardly believe, as she puts it, “that I should be caress’d by a Prince, for the
Honour of having the scandalous Use of my Prostituted Body, common
before to his Inferiours” (74). The “Rage of [man’s] vicious Appetite,”
moreover, makes Roxana a likely object of resentment when the appetite is
sated and relative value falls. On the other hand, to venture outward
unprotected is to be subject to the rage of the market place, where envy
and competition are as dangerous as the residue of extinct desire.

This dilemma is not so much resolved as it is enacted. Roxana is cast off
by a converted Prince, but she is left “richer than [she] knew how to think
of” and “at Liberty to go to any Part of the World, and take Care of [her]
Money [herjself” (110-11). In the exercise of her “Liberty,” she immedi-
ately encounters a Jew, who has been summoned to change Roxana’s
jewelry into money, and who recognizes the jewels as those belonging to
the Landlord/Jeweler, murdered eight years before. Her entry into civil
society as an all but full-fledged juridical subject is marked by the appear-
ance of deadly competition, for the Jew does not want justice for the
Landlord/Jeweler’s murder as much as he wants to profit from his dis-
covery. His desire to profit necessarily entails eliminating the present
holder of the jewels. Roxana writes that “he looks as if he would devour”
her, thus recalling the moment early in the narrative when she fantasized
devouring her own children and suggesting an identity between a fero-
cious appetite for possession in a state of nature and in civil society.

Bram Dijkstra allegorizes this episode as a stage in Roxana’s economic
education, during which she passes from “pre-capitalist systems of value,
wealth and exchange” to the “latest forms of capital management and the
international transfer of funds.” Why diamonds are necessarily pre-capita-
list Dijkstra fails to explain. More to the point is his remark that the jewels
“had a history, and could therefore become a source of considerable
embarrassment if their history were in any way tainted.”3” To imply that
the “latest forms of capital” bear no history in them, however, is to fall
prey to the illusion that sustains Roxana throughout her narrative.
History, we learn, is subjective as well as objective, a producer as well as a
product of “character.” Roxana’s illusion that she is “at Liberty” encoun-
ters a new social necessity. That she has been freed from the Prince’s
bounty and demands does not mean that she has realized her autonomy.
Rather than essentialize this moment as a transition from one economic
formation to another, it is better to view it as an indication of the further
ineluctable emplotment of the juridical subject within social structures.
For the possessive individual, that structure is essentially competitive.

The encounter between Roxana and her adversary marks a further
strengthening of the subjective motive for internalizing the public con-

37 Dijkstra, Defoe and Economics, p. 43.
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science. Accumulation must not only be rationalized by the contract, but
it must also be legitimized according to social norms. The Landlord/
Jeweler’s equitable treatment of Roxana is liable to be interpreted by
interested others as a grand fraud. “[U]pon Examination,” Roxana
writes, “I cou’d not have prov’d myself to be the Wife of the Jeweller, ...
and then I shou’d ... have brought all his Relations in England upon me;
who finding by the Proceedings, that I was not his Wife, but a Mistress, or
in English, a Whore, wou’d immediately have laid Claim to the Jewels, as I
had own’d them to be his” (115-16). Through these dangers the text links
propriety and possession. Accumulation, as long as it is libidinized, taints
character. To be a whore is to be a thief and perhaps even a murderer,
liable to a system of justice where “the most innocent People in the World
have been forc’d to confess themselves Guilty of what they never heard of,
much less, had any hand in” (119).38 In absolutist France, the state power
fashions the subject’s conscience according to its own will, speaking her
confession and robbing her of her own truth-producing discourse. Of
course, Roxana is enabled to escape France once again, but this experi-
ence has demonstrated to her the necessity of both securing her accumu-
lated wealth and aligning it with the normative public conscience.
Roxana’s road to security is made smoother by her “Deliverer” from the
“Devil” Jew: a sympathetic Dutch Merchant who helps her escape France
with her fortune. In order to preserve her autonomy from this “Deliverer,”
Roxana turns the Merchant’s act of kindness into a contractual relation,
which can be satisfied through a limited exchange. The Dutch Merchant
begins negotiations over the settlement of the debt auspiciously by telling
Roxana that he has a proposal that “wou’d more than ballance all
Accounts between” them (138). But he soon shifts his address from the
reasonable rhetoric of contractual negotiations to a metaphysical and
alien register: he tells Roxana “it was that seeing Providence had (as it
were for that Purpose) taken his Wife from him, I wou’d make up the Loss
to him” (141). Although it might be argued that this metaphysical
rhetoric merely overlays an economic mentality of compensation for
personal loss, the consequences of that rhetoric will exceed the mere
balancing of accounts. To make up his loss, Roxana is expected to give the
self that she has privately and skillfully fashioned. That gift will bring all
further self-fashioning to an end. To believe that someone else’s version of
your election is a true and accurate representation of an ineluctable
destiny in a divinely ordained cosmos is to cede to that other the power of
representation. There is, in fact, only a slight difference between the

38 Unlike criminal procedure on the continent, the “systematic use of torture to investigate crime
never established itself in English criminal procedure.” John H. Langbein, Torture and the Law
of Proof: Europe and England in the Ancien Régime (Chicago and London: University of Chicago
Press, 1977), p. 73.
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Dutch Merchant and the Jew: both cast Roxana in private dramas that
they have authored for their own ends.

The Merchant supplements his metaphysical rhetoric with an appro-
priate gesture: “and with that, he held me fast in his Arms, and kissing me,
would not give me Leave to say No, and hardly to Breathe” (141). The
passionate kiss — like the argument from Providence — stifles Roxana,
making her temporarily unable to reply to his proposals. In this regard, it
prefigures the consequences of the unequal terms of the English marriage
contract.?® At the same time, it refigures Roxana’s relation with the
Prince. Whereas she had cleverly managed to deprive the Prince of speech
or to make that speech anticipatory of her own desires, now she finds
herself in the situation where she is desired to speak the will of another.
The text reaches an impasse: completely to internalize the public con-
science by accepting the mode of legitimacy available to a woman is to
surrender juridical subjectivity.

Roxana resolves this dilemma by rejecting the Merchant’s offer and
redefining her self. In retrospect, she makes the following reflection: “tho’
I cou’d give up my Virtue, ... yet I wou’d not give up my Money” (147).
To preserve her autonomy Roxana identifies the self with something not
only extrinsic to it but also alienable, fungible, and uniform. She is her
money. In the words of Adorno and Horkheimer, she strives for a unique
individuality “so that it might all the more surely be made the same as any
other.”* There is some comfort in this uniformity, for by identifying
herself with her money, over which she has had complete control since her
first husband, she attains psychological mastery over self and the social
objectification of the self. At the same time, the self has no necessary
content; rather, it is a vehicle of exchange, an object of circulation. In
order to retain a sense of autonomy that could be destroyed by this
transmutation into the object of money, Roxana corporealizes the equa-
tion so that money becomes identified with her body, while the will
performs the directive function of alienating the body when an oppor-
tunity for profit makes that alienation reasonable.

Roxana is at the point of becoming a juridical subject who acts as a
disembodied, calculating intelligence and who increases her capital by
directing the body’s labor toward profitable ends. This has the important
effect of enabling the subject to avoid or defer the demands of the religious
discourse. Correlative with the will’s escape from objectification is the
commodified body’s preservation from the conscious practice of accumu-

39 For Roxana’s own understanding of these disablements, see the marriage debate with the
Dutch Merchant, pp. 150-55. See also Spiro Peterson, “The Matrimonial Theme of Defoe’s
Roxana,” PMLA 70 (1955):166-91, for background information and a summary of Defoe’s
views on various aspects of the theme.

40 Adorno and Horkheimer, Dialectic of Enlightenment, p. 13.
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lation. An instrumental reason directs an idiot body. This also strengthens
the juridical subject’s illusion of having escaped history by entering a
chain of perfectly abstract and ephemeral equations, the body worth now
so many diamonds, now so much plate. But Roxana’s body seems to have
its own will. It rejects this dematerialization by making demands for the
early pleasures of visibility and status that first made London an accept-
able abode to her. Having rejected the Merchant’s offer, Roxana returns
to England to continue her accumulation. Sir Robert Clayton, her finan-
cial adviser, not only helps her realize substantial income from invest-
ments but also suggests that she marry a merchant because they “liv’d in
more real Splendor, and spent more Money than most of the Noblemen in
England cou’d singly expend, and that they still grew immensly rich”
(170). Roxana rejects his advice for the same reasons that she rejected her
Dutch Merchant, and because in coming again to England she has been
aiming at “nothing less than . .. being Mistress to the King himself” (161).
If the King is the center of “a large and gay City,” the finest of a
“great-many fine Folks,” then Roxana’s ambitions are determined by the
memory of those early bodily pleasures. That is, the ambition to be
mistress to the King — when there are so many Merchants living in real
splendor — marks the body’s infringement upon the will. And as such, it is
a serious misstep for the juridical subject, whose very autonomy depends
upon the subordination of bodily pleasures to rational calculation.*!
Roxana’s body dominates in her courtly adventures. Its spectacle enri-
ches her and helps her to achieve the aim that she has set herself.#?
Domination by her body, however, has a disturbing effect, which Roxana
describes as “a Scene . .., which I must cover from humane Eyes or Ears;
for three Years and about a Month, Roxana liv’d retir’d, ... with a Person,
which Duty, and private Vows, obliges her not to reveal, at least, not yet”
(181). The narrative’s lapse into the third person indicates that she has
ceded the precious right of intimate self-representation, something she has
not done before. She keeps silence because of “Duty” owed a superior and
the obligation of “private Vows.” These are mixed motives, one belonging
to an obedient body and the other to a resolved will. Roxana’s liaison with
this never-named person introduces confusion into her account. It remains
an unassimilated moment in the confessional construction of this juridical
subject, the sign of the mute body’s mysterious demands, the negation of
the confessional production of the truth. Its virtual repression suggests that
Roxana’s desires for a happy Living demand disciplining of the body. Her
41 For a provocative Freudian reading of the repression of bodily pleasures, see Gary Hentzi,

“Holes in the Heart:: Moll Flanders, Roxana, and ‘Agreeable Crime,” Boundary 2 18.1
(1991):174-200.

*2 David Marshall reads the episode in court as an example of fear of exposure. The Figure of
Theater: Shaftesbury, Defoe, Adam Smith, and George Eliot (New York: Columbia University Press,
1986), p. 142.
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failure to do so in this instance, to make the body an invisible spectator
rather than a visible spectacle, leads to her eventual undoing as juridical
subject when her estranged daughter through a series of coincidences
recognizes the “natural” and maternal filiative presence.

Because the body’s rebellion runs counter to the narrative’s tendencys, it
cannot stand. The fantasy of the body as consort of a kind of political
transcendental signifier is dispelled, and the body returns to its commodity
status with a vengeance. The narrative suggests that this return is in fact a
result of the body’s ambitions, which have injured the subject in a material
way. Roxana describes this injury in telling terms: “After the End of what
I call my Retreat, and out of which I brought a great deal of Money, I
appear’d again, but I seem’d like an old Piece of Plate that had been
hoarded up some Years, and comes out tarnish’d and discolour’d” (182).
Realizing that she now “look’d like a cast-off Mistress,” Roxana enters a
new liaison with a perverse old Peer, whose particular sexual predilection
might be anal intercourse.*® This excremental liaison is purely economic
in a way that none of Roxana’s other relationships are. In effect, her will
reasserts control over the body by degrading it to a mere instrument of
profit. In this relationship with the Peer, however, she foregoes the
preeminent instrument of rational calculation and freedom: the contract.
Thus, the “mutual” relation between these partners rests on an implied
understanding free from the contract’s regulating law. Roxana’s aban-
donment of this regulatory and protective instrument indicates an
increased disgust for the body and scorn for the traces of the history that it
bears. Her actions aim to eradicate those traces by reducing the body
literally to excrement, the most debased and valueless material of all.

The association of excrement and the body spills over into another
association. “I wallow’d in Wealth,” writes Roxana, “and it flow’d upon
me at such a Rate, having taken the frugal Measures that the Good
Knight [Sir Robert Clayton] directed” (188). Confronted by a solitary
existence in which accumulation is its own end, Roxana risks becoming a
retentive monstrosity, a creature living upon its own wastes. To forestall
the self’s decomposition, Roxana clearly needs something else. To borrow
a term from Freud, she needs a new “aim” for her affective life.** Or, as
Defoe wrote elsewhere, she needs to complete her life by knowing the
pleasures of relation.*® The injury done the subject by the reduction of the

43 Maximillian E. Novak, “The Unmentionable and the Ineffable in Defoe’s Fiction,” Studies in
the Literary Imagination 15.2 (1982):85-102.

4 For the association between money and feces, see Freud, “Character and Anal Erotism,” in
The Freud Reader, ed. Peter Gay (New York: Norton, 1989), pp. 296-97.

45 In The Complete English Tradesman Defoe writes that “the very sight of, and above all, his {the
tradesman’s] tender and affectionate care for his wife and children, is the spur of his diligence;
this is it puts an edge upon his mind, and makes him hunt the world for business as eager as
Hounds hunt the woods for their game ...” (125).
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body to its gross materiality can be healed only by a gratuitous act of will
that is other-directed.

Roxana seeks a supplement to the contractual processes of accumu-
lation by bestowing some of her wealth on the children she has left behind.
She proceeds cautiously, however, “resolv’d not to discover [her]self to
[her children], in the least; or to let any of the People that had the
breeding of them up, know that there was such a-body left in the World, as
their Mother” (188). Still the canny businesswoman not willing to be
charged with her past debts, Roxana works through her agent Amy, who
protects her employer from excessive or irrational filiative demands. Thus,
Roxana’s return to filiative associations is mediated by the juridical
imperative of control as the juridical subject limits her liability through a
series of fictions enacted by her agent. These fictions allow her to experi-
ence a consoling filiation while seeming to remain immune to the family’s
non-juridical demands. In short, the body has no real role in this trans-
action.

The satisfactions available to the disembodied juridical subject,
however, cannot entirely constitute a new aim. The body remains insist-
ent, clamoring for its recuperation. In answer to its demands, Roxana
sends Amy to inquire after the Dutch Merchant. Tired of waiting for
Amy’s news and made restless by self-imposed confinement, Roxana and
her Quaker landlady go “Abroad to take the Air” in a “plain Coach, no
gilding or painting, lin’d with a light-grey Cloath” (217, 213). The
unornamented coach — like the plain Quaker habit Roxana has adopted —
removes Roxana from the excremental signs of past excesses. Furthermore,
it enables her to see without being seen, except by her companion. Thus
ensconced and empowered, spectator rather than spectacle, she sees the
Dutch Merchant ride by her coach. The Quaker notices a change and
makes the following comment: “Well, says she, ... one of them is a
Man-Friend of Thine, or somewhat is the Case; for tho’ thy Tongue will
not confess it, thy Face does” (218). The scene says that the body’s
longings cannot be hidden (indeed, this is the maxim that produces the
novel’s catastrophe). But the solipsistic bodily pleasures that the child had
enjoyed upon her arrival in London no longer suffice for the adult.
Encoded in Roxana’s blushes is the body’s eloquent plea for connection, a
plea that the juridical subject has heretofore ruled out of order because it
threatens its autonomy. A moment of potential synthesis between possess-
ive and affective needs seems at hand.

Roxana marries the Dutch Merchant, thus ending for her the “intriegu-
ing Part of ... a Life full of prosperous Wickedness” (243). In complex
negotiations preceding the final contract, Roxana reveals a new awareness
of the insufficiency of material pleasures and — by implication — a
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discomfort with a purely juridical identity. Her solution to this discom-
fort, however, is a failure. At her urging, the Dutch Merchant is natura-
lized as a British Subject; he purchases a “Patent for Baronet”; and he
gives Roxana the gift of the title of Countess, also through purchase. The
confident juridical subject, who has internalized the public conscience,
cares nothing for such nominal distinctions, especially in a world where
“Honour is become a Merchandize, Nobility grows cheap, and Dignity
comes to Market upon easy Terms in the World ...”*6 Roxana hopes to
erase the history of her past by acquiring this “Title of Honour,” which
will “assist to elevate the Soul, and to infuse generous Principles into the
Mind” (240). After all, she had once told her Dutch Merchant that to
marry him after they had lived as Man and Mistress would be “the most
preposterous thing in Nature, and ... is to befoul one’s-self, and live
always in the Smell of it” (152). Roxana urges her husband-to-be to
barter his diamonds for a birthright, hoping that his action will have the
effect of scouring the smell that lingers on her own instrumentalized
body.

At this point in her narrative, with the “Prospect of happy Living” in
view, Roxana represents herself as a “Passenger coming back from the
Indies, who having, after many Years Fatigues and Hurry in Business,
gotten a good Estate, with innumerable Difficulties and Hazards, is
arriv’d safe at London with all his Effects, and has the Pleasure of saying, he
shall never venture upon the Seas any-more” (243). A contractual affili-
ation has brought her to the shores of the promised land. And yet she will
be granted only a brief, temporary residence on those shores. In Roxana’s
simile, the merchant leaves the Indies behind the barrier of the wide seas.
In her story, however, a life of “abstract” juridical practices has left
indelible traces that not all nations’ honorific titles can hide nor all earth’s
oceans wash away.

IV History made flesh

Roxana enjoys spectacular success for most of her narrative. Having given
little thought to the consequences of her desire to slip the chains of
necessity once and for all, she has exploited sometimes tacit, sometimes
explicit agreements in order to accumulate wealth and gain autonomy. As
an abstract juridical subject she makes herself anew at every negotiation.
Once possessed of wealth and independence, however, she turns back to
find the filiative comforts that she has denied since experiencing desti-

46 Daniel Defoe, 4 Plan of the English Commerce, 2nd edn. (1730; facs. rpt., New York: Augustus
Kelley, 1967), p. 71.
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tution with her first husband. She seeks to heal the split between will and
body, between action and responsibility by a simple but powerful fiat.
This is the ideal genealogy of the juridical subject. In actuality, the “Vast
Variety of Fortunes” of the woman called Roxana proves to have a social
force that exceeds personal mastery.

As John Richetti has noted, the “sense of the past as an encircling net or
inescapable weight on the present dominates Roxana’s narrative of the
last phase of her life ...”*” The past returns in the person of Roxana’s
daughter and namesake Susan. Like her mother, Susan pursues “the
Prospect of happy Living” without much concern for the wishes of others.
She feels an absolute need not only to discover her mother’s identity but
also to compel her mother to admit the relation that exists between them.
And the obsessional way in which Susan pursues Roxana indicates that for
her the “Affection of a Mother” is an inalienable right. In the daughter’s
pursuit of the mother, then, emerges the central, unresolved contradiction
of this novel: the juridical subject’s claim to the right of a property-based
autonomy falls into conflict with inclinations to and claims of obligation
created by kinship and natural rights.

In Defoe’s work history refuses to be appropriated as the individual’s
private property. As abstract juridical subject, Roxana has lived a fantasy
of immunity to history. Although the text does indulge frequently in the
fantasy of both unlimited accumulation and obligation-free autonomy, the
juridical subject’s illusion of mastery over human desire is finally shattered
by the accumulation of events. To borrow Fredric Jameson’s formulation,
history hurts because human beings never can make their histories exactly
as they choose.® With Susan’s appearance Roxana slides back into
“History,” and her past is restaged without her consent in a drama of
contested filiative obligations (270). In her relentless pursuit of her
mother, Susan reasserts the rights of a previously mute social collective,
which the juridical subject has represented as a means or hindrance to
accumulation. Roxana fears that if Susan were to “claim her Kindred,”
then the mother “must for-ever after have been this Girl’s Vassal” (280).
The heroine’s self-representation as “Vassal” may be only a manner of
speaking, but in the political metaphorics of the text the word represents
an ominous negation of the juridical subject’s defining essence. Susan’s
obsessional search for knowledge of the historical forces that have made
her proves the contract’s power limited, purely voluntary affiliations
illusory, and an obligation-free autonomy unobtainable.

As a result of Susan’s demands, Roxana is driven to fantasize the
transgression of civil society’s founding principle: the protection of human
life. She “wish’d her [daughter] in Heaven . .. but if she had been carried

47 Richetti, Dantel Defoe, p. 116. 48 Jameson, The Political Unconscious, p. 102.
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t’other Way, it had been much at one” (284). And although she distances
herself from the idea of murder (“I was not for killing the Girl yet, I cou’d
not bear the Thoughts of that neither” [emphasis added, 298]), she effects
it through her agent Amy. Various critics have identified Amy as
Roxana’s alter ego, but Amy also plays a material function: she is a
“Woman of Business” (245) who — Roxana tells us — “gather’d in my
Rents, I mean my Interest-Money, and kept my Accompts, and, i a word, did
all my Business ...” (318).*° Just as Amy blurs the boundary between
filiative and affiliative obligations in her own obsessive attendance upon
Roxana (thereby suggesting the weakness of such distinctions), so she
shows the difficulty in maintaining a separation between will and instru-
ment in her attempt to protect the body’s commodious living without
troubling the will. Roxana feels herself personally implicated in Susan’s
murder, suggesting finally the moral impossibility of repressing the body’s
lived experience. She fails to reach “juridical maturity” because she sees
no way of harmonizing possessive and affective demands. Another “Body’s
Interest or Advantage” or someone else’s longing for connection threatens
the fantasy of the juridical subject, who wishes to put herself beyond the
claims of filiation while enjoying their pleasures at a distance, who wishes
to extinguish the faults of the past and control the contingencies of the
future while all the time enjoying “happy Living” in a perfectly regulated
present.

49 See, for example, Richetti, Defoe’s Narratives, p. 203; Terry J. Castle, who calls Amy “Roxana’s
surrogate in the social sphere” (“‘Amy, Who Knew My Disease’: A Psychosexual Pattern in
Defoe’s Roxana,” ELH 46 [1979]:85); and Birdsall, Defoe’s Perpetual Seckers, p. 158.



Clarissa Harlowe: caught in the contract

The religious reflex of the real world can, in any case, only then finally vanish,
when the practical relations of every-day life offer to man none but perfectly
intelligible and reasonable relations with regard to his fellow men and to Nature.

Marx, Capital 1:79

I Introduction

In Daniel Defoe’s Roxana filiative relations represent the greatest threat to
the subject’s desire for the unconditional freedom to strike the most
advantageous bargains regardless of others’ needs. Freedom and family
are also at the heart of Samuel Richardson’s Clarissa, as a juridical
discourse of rights, economic imperatives of accumulation, and patri-
archal pieties fall into conflict. In both Defoe’s and Richardson’s novels
the contract and its underlying rationale play a crucial role in the
heroines’ fortunes. Roxana avidly exploits the contract. Clarissa is forced
to consider it as protection against other contracting agents. In both
instances the interaction of family entanglements and contractual freedom
produces the narratives’ subjects. In Clarissa, however, the narrative seeks
to produce a subject of rights still allied to traditional values and immune
from the consequences of accumulation. But as this tragic novel discovers
the present impossibility of creating “reasonable relations,” it reverts for
consolation to a “perfectly intelligible” — if solipsistic — “religious reflex,”
represented as a lover’s dying embrace of absolute and imperturbable
fidelity.

In this first of two chapters on Richardson’s novel, I will examine the
heroine’s reconstitution as a juridical subject, effected by her grand-
father’s bequest; her family’s reaction to her new “character,” which
displaces her from the affective position that she had previously occupied;
and Clarissa’s response to these events. Whereas Roxana naturalizes
herself through voluntary self-representation, Clarissa finds herself unwill-
ingly transformed by juridical effects and strives to reverse the trans-
formation through love and law. These efforts have led many critics to
argue that Clarissa refuses to recognize what Alasdair Maclntyre has
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called “the modern liberal distinction between law and morality.”! Linda
Kauffman, for example, claims that Clarissa’s “discourse ... posits a logic
based on the integrity of the body and the supremacy of the heart, which is
antithetical to the logic enforced by men.”? According to Carol Kay,
“Clarissa uses the dignity and publicity rather than the power of the law in
order to symbolize the noncoercive relationships of sympathy and gener-
osity which she prefers to contractual relationships but which have been
denied her.” Both critics privilege Clarissa’s heart without emphasizing
enough that it is the site of an ideological contradiction. In short, Claris-
sa’s heart is riven by the same historical forces that are producing the
modern conditions of individualism. In the words of MacIntyre once
again, the heart becomes the final arbiter of virtue in the “modern liberal
state[’s] ... arena in which each individual seeks his or her own private
good.”* In order to keep this “heart” from becoming just another version
of private good, Richardson grounds his heroine’s desires in a natural law,
derived from and generating the affective bonds of social intercourse.
Clarissa’s sentiments work against the effects of market principles. In
the early moments of her confinement, she implicitly condemns her
family’s efforts to better its social status at others’ expense: “And yet in my
opinion the World is but one great family. Originally it was so. What then
is this narrow selfishness that reigns in us, but relationship remembred
[sic] against relationship forgot?”> Relationship is the matrix of Clarissa’s
natural law, the ground that determines rights and duties. It is inclusive
rather than exclusive.® The power that is derived from relationship has a
social rather than an individual instrumentality, as Clarissa’s description
of her grandfather’s will indicates: “This is certainly a very high and
unusual devise to so young a creature. We should not aim at a// we have
power to do. To take all that good-nature, or indulgence, or good opinion
confers, shews a want of moderation, and a graspingness that is unworthy
of that indulgence; and are bad indications of the use that may be made of
the power bequeathed” (1:134) [1:92]. For Clarissa power is limited by

Alasdair MaclIntyre, After Virtue: A Study in Moral Theory (London: Gerald Duckworth, 1981),
p- 160.

Linda S. Kauffman, Discourses of Desire: Gender, Genre, and Epistolary Fictions (Ithaca and
London: Cornell University Press, 1986), p. 133. For a similar position, see Rita Goldberg, Sex
and Enlightenment: Women in Richardson and Diderot (Cambridge: Cambridge University Press,
1984), p. 98.

Carol Kay, Political Constructions: Defoe, Richardson, and Sterne in Relation to Hobbes, Hume, and
Burke (Ithaca and London: Cornell University Press, 1988), p. 192.

+ Maclntyre, After Virtue, p. 160.

5 Samuel Richardson, Clarissa, or the History of a Young Lady, 8 vols. (Oxford: Shakespeare Head
Press, 1930), 1:49; and 4 vols. (New York and London: Everyman’s Library, 1932), 1:34. All
further citations appear in the text. The Shakespeare Head edition appears first in parentheses,
thus: (1:94). The corresponding pages in the Everyman edition follow in brackets, thus: [1:34].
For the definition of inclusive rights, see James Tully, A Discourse on Property: John Locke and his
Adversaries (Cambridge: Cambridge University Press, 1980), p. 62.

S}

w

=



60 Family and the law

social and moral considerations, even if law allows it amplitude. When the
Harlowe family confines their daughter to her room, the text shows the
family’s attempt to shrink the breadth of Clarissa’s inclusive vision and
teach her the true meaning of power.

At the beginning of her trials Clarissa discovers that “the one great
family” has been changed by historical circumstances into “a ‘formal’
society, with no ‘real’ association at its base, no effective community of
interest, but only unsociability and the competition of private interests.”’
A powerful economic imperative to expand has negated traditional fami-
lial relations. Clarissa’s discovery follows upon her abstraction into a
juridical subject of rights. Only from that vantage can she describe a world
in which relationship was not determined by a calculus of profit and loss.?
And so with that world lost to her, the scene is set for a new, protracted
conflict between affective and possessive individualisms.® As both woman
and abstract juridical subject, Clarissa is torn between the two versions of
individualism, unable to occupy either fully. As a woman, she confronts
the considerable legal and ideological powers of what Carole Pateman has
called “fraternal patriarchy,” which dominates both the public and
private spheres.!? As juridical subject, she is excluded from the comforts of
the patriarchal order’s new affective regime. In short, Clarissa is caught
between the contract’s enabling powers and her gender’s real liabilities,
between the cold freedom of an abstract individualism and the warm
comforts of a genuine affective life. Simultaneously enabled and disabled
by her new legal mask and by customary gender norms, Clarissa learns —
as Christopher Hill pointed out long ago — that her actual freedom is an
“illusion.”!!

As the family ties that Clarissa once found solid melt into air, she finds
herself not in a vacuum but in a field of new and alien social forces. The
Harlowes stand at the threshold of what Karl Polanyi has called the
“great transformation,” when society becomes “an adjunct to the market.
Instead of economy being embedded in social relations, social relations

7 Lucio Colletti, From Rousseau to Lenin: Studies in Ideology and Society, trans. John Merrington and
Judith White (London: New Left Books, 1972), pp. 166-67.
8 Christopher Hill writes that civil society promotes the “abstraction of the individual from
society.” “Clarissa Harlowe and her Times,” Essays in Criticism 5 (1955):328.
Lawrence Stone defines the family of “affective individualism” as “organized around the
principle of personal autonomy, and bound together by strong affective ties. Husbands and
wives personally selected each other rather than obeying parental wishes, and their prime
motives were now long-term personal affection rather than economic or status advantage for
the lineage as a whole” (Family, Sex and Marriage 7-8). C. B. Macpherson provides the defi-
nition for “possessive individualism”: “the individual in market society s human as proprietor
of his own person. However much he may wish it to be otherwise, his humanity does depend
on his freedom from any but self-interested contractual relations with others” (Possessive Indi-
vidualism 275).
10 Pateman, The Sexual Contract, pp. 80-83, 16. 'L Hill, “Clarissa Harlowe,” p. 328.
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are embedded in the economic system.”!? The Harlowes subordinate
everything to their material interests, ruthlessly ignoring individual rights
and needs. As they deny Clarissa her right to make the best deal (as she
sees it), they reveal their disregard for the principles that enabled their
own ascent. Even Lovelace blames them with language that will play an
important part in the development of capitalism when he boasts that “the
whole stupid family were in a combination to do [his] business for [him]”
(3:1) [1:493]. The Oxford English Dictionary defines combination as “[t]he
banding together or union of persons for the prosecution of a common
object: formerly used almost always in a bad sense = conspiracy, self-
interested or illegal confederacy; hence (later) the term applied to the
unions (formerly illegal) of employers or workmen to further their interests
...” Clarissa’s plight might be described as the “prosecution of a [dis-
puted] common object,” and combinations are incompatible with the
laissez-faire doctrines of neoclassical political economy. Although the
Harlowes can be dismissed as aberrations, Clarissa’s painful alienation
from all that matters makes virtually meaningless the theory of the natural
harmony of interests upon which capitalist political economy is based. In
the world of the novel, Francis Hutcheson’s assertion that “no man can
ever imagine he can have any possible interest in opposing the public
good, or in checking or restraining his kind of [sic] affections” is thrown
into doubt.!® In the rest of this chapter, I shall examine how the family
defines and furthers its interest over against that of its one-time daughter
and present heiress.

II Conflicts of will and right

Many commentators on the novel have laid the cause of the family strife to
the grandfather’s will. Christopher Hill notes that it “sets personal affec-
tion in conflict with family ambition.” Theodore Albert claims that the
novel is “about the legal documentation and accommodation of experi-
ence,” and observes that the grandfather’s action embodies a “modern,
bourgeois attitude.”’* As an unassimilated historical effect, the will insti-
gates the narrative by creating a problem to be solved. Ideologically
progressive, it redistributes wealth to the deserving and thus redresses

12 Polanyi, The Great Transformation, p. 57.

13 Francis Hutcheson, Illustrations on the Moral Sense, ed. Bernard Peach (Cambridge, MA:
Harvard University Press, 1971), p. 160.

'+ Hill, “Clarissa Harlowe,” p. 318. Theodore G. Albert, “1. The Law vs. Clarissa Harlowe. 2.
Pastoral Argument of The Sound and the Fury. 3. Melville’s Savages,” Diss. Rutgers University
1976, pp. 2, 8. Althotigh I treat the same subject as Albert, our emphases differ. He devotes
much of his chapter to elucidating the rights of women and the laws governing marriage and
kidnapping.
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what Michael McKeon has called the problem of status inconsistency.!®
In redressing this problem, however, it also creates resentment in those
who have been passed over.

The ideological character of Clarissa’s grandfather’s “modern, bour-
geois attitude” becomes clearer when examined against recent expla-
nations of inheritance in England during the early-modern period. Law-
rence Stone has shown that from 1480 to 1660 common-law attorneys had
found ways to break entails, thereby enabling the estate holder to alienate
his lands at will and resulting in the fragmentation of several large
estates.!® After 1660, however, the “strict settlement” replaced the entail
as a means of preserving estate integrity. This legal form, drawn up “at the
marriage of the eldest son,” worked by “limiting the interest in the estate
of the father of the husband and, after him, of the husband himself, to that
of a life tenant, and entailing the estate of the eldest son to be born of the
marriage.”!” Because the grandfather’s devise to Clarissa does not effect
the consolidation of real property (and thus power in the hands of a single
magnate), it appears to go against the actual trends of the time. (This
tendency explains the family’s outraged reaction to their being deprived of
what they certainly viewed as an entitlement.) Despite its opposition to
this historical trend, however, the will is in accord with William Black-
stone’s belief that the freedom to alienate one’s lands at will was conducive
to economic growth. A commercial nation fared best, Blackstone writes,
with “a number of moderate fortunes engaged in the extension of trade.”
Nor was Blackstone alone in this opinion. Another jurist, Lord Kames,
associated entails with feudalism and found them contrary “to nature and
reason.”!8

Viewed in this manner, the bequest supports a progressive version of
possessive individualism by working against the concentration of wealth
and power in the hands of an already empowered elite. The grandfather
justifies the bequest, furthermore, by his affection for a deserving grand-
daughter. The motive for this historical event, then, embodies the two
15 McKeon, Origins of the English Novel, pp. 171-74.

16 Stone, Family, Sex and Marriage, pp. 156-57.
17 H. J. Habakkuk, “Marriage Settlements in the Eighteenth Century,” Transactions of the Royal

Historical Society, 4th series, 32 (1950):15. Life-tenants could not alienate their estates. See note

1 in Habakkuk. The strict settlement has been used to explain the increase in large estate

holdings during the eighteenth century because the agreement had the practical effect of

reinforcing primogeniture (Habakkuk 19). For the influence of indebtedness and “secondary
effects of marriage and inheritance” in the increase of large estates, see Christopher Clay,

“Marriage, Inheritance, and the Rise of Large Estates in England, 1660-1815,” Economic

History Review, 2nd series, 21 (1968):503—-18. Clay argues that small landholdings were no

longer a very profitable investment in the eighteenth century (513). For recent criticism of

Habakkuk’s linkage of the strict settlement to the rise of great estates, see Lloyd Bonfield,

Marriage Settlements, 1601-1740: The Adoption of the Strict Settlement (Cambridge: Cambridge

University Press, 1983), pp. 93-102.
18 Blackstone, Commentaries, 2:374. Kames is quoted in Lieberman, Province of Legislation, p. 158.
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most important values of bourgeois society: familial affection and merito-
rious labor. Clarissa’s labor, which involves both care of the estate and
care of the old man, has created a sensuous bond linking her to her
grandfather and his property. Together this pair enacts the requirements
for the “justification of individual ownership” according to John Locke, as
that justification has been explained by James Tully: “Labour justifies
neither the accumulation of nor rights over one’s goods; it provides ... a
means of identifying something as naturally one’s own ... Justification of
accumulation and use is derived from the prior duty and right to support
and comfort God’s workmanship.”!? It is Clarissa’s support and comfort of
another that justifies her possession of the estate, and it is a telling irony
that this relation enmeshes Clarissa in the trammels of subsequent con-
tractual negotiations.

In devising his estate “according as the Behaviour of this or that Child
hath comported with his Will and Humour,” the grandfather pleases
himself and enacts sound liberal doctrine.?° Although Leopold Damrosch
has called the grandfather’s will arbitrary, the text offers evidence to the
contrary from three separate sources.! First, the grandfather describes
Clarissa’s dutiful care in the will’s preamble:

because my dearest and beloved Granddaughter Clarissa hath been from her
infancy a matchless young creature in her duty to me, and admired by all who
knew her, as a very extraordinary child; I must therefore take the pleasure of
considering her as my own peculiar child; ... who is the delight of my Old age:
And, I verily think, has contributed, by her amiable duty and kind and tender
regards, to prolong my life. (1:30-31) [1:21]

Second, Clarissa calls her grandfather’s “too distinguishing goodness” a
“mark of his affection” (1:51, 115) [1:35, 79]. Finally, Anna Howe writes
to her friend that her grandfather “knew what a noble spirit [Clarissa] had
to do good,” and therefore devised the estate to her to atone for his own
selfishness as well as that of the other family members (1:182) [1:124].
Clarissa inherits the estate because of her extraordinary sense of duty and
generosity, because of her amiability, and because her grandfather
acknowledges that property entails social responsibility on the owner. The
will that turns Clarissa into a juridical subject is just, natural, and
ultimately ideologically progressive by vesting property in the most
deserving and capable person.

Clarissa’s family, however, shares Damrosch’s view of the bequest. In
their eyes the patriarch has erred by allowing sentiment to injure the
family interest and by acting without their advice or consent. The hero-
ine’s Uncle Antony expresses the family’s sense of having been defrauded

19 Tully, Discourse on Property, p. 131. 2 Locke, Two Treatises, 2:72:357.
2i Damrosch, God’s Plot, p. 236.
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and impugns the competence of the testator: “But pray, is not this Estate
our Estate, as we may say? Have we not ¢/l an interest in it, and a prior
right, if right were to have taken place? And was it more than a good old
man’s dotage, God rest his soul! that gave it you before us all?” (1:235)
[1:161]. Faced with a check to its interests, the family spokesman renames
individual right “dotage,” thereby hinting that they might seek to regain
control of the estate through equity. Uncle Antony’s action validates an
observation made by Ernst Bloch, who writes that “[t]he rising middle
class often only idealized itself in its natural law, but once it had estab-
lished its power, it cunningly protected itself with an antinatural law,
clearly for its own profit and often out of cynicism.”?? In this instance
antinatural law would deprive Clarissa of a just reward, and cynicism
would ignore the grandfather’s written plea that any flaws in the will be
overlooked out of respect for his manifest intentions. According to Black-
stone, “a devise [should] be most favourably expounded, to pursue if
possible the will of the devisor, who for want of advice or learning may
have omitted the legal or proper phrases.”?

Just as the will exposes the family’s authoritarian opposition to natural
law, sets them against the naturalization of bourgeois property interests,
and reveals the degree to which market motives have invaded their
intimate relations; so too does it force Clarissa into an independence that is
ultimately characterized by absolute alienation. The beginning of this
process — of the involuntary construction of Clarissa as juridical subject — is
noted by Anna Howe, who writes that the Harlowe family has suffered
“disturbances.”?* Clarissa describes the nature of these disturbances:

No-body indeed was pleased: For altho’ every-one loved me, yet being the
youngest child, Father, Uncles, Brother, Sister, all thought themselves postponed,
as to matter of right and power. [Who loves not power?]: And my Father himself
could not bear that I should be made Sole, as I may call it, and Independent; for
such the Will, as to that Estate and the powers it gave (unaccountably as they all
said) made me. (1:80) [1:54]

Because there are not enough estates to satisfy everyone’s appetite for
distinction, another’s good fortune occasions anxiety and envy. When
Clarissa tries to counter these effects with assurances supported by filial
piety, she discovers that such assurances no longer signify. Her status as

22 Bloch, Natural Law, p. xxvii.

23 Blackstone, Commentaries, 2:381. For a discussion of the complex mid-century debates on the
courts’ power “to follow the testator’s intention even in those cases where the legal instrument
under dispute had been inaccurately or imprecisely drawn,” see Lieberman, Province of
Legislation, pp. 133-42.

2+ Tony Tanner has written eloquently about the disturbances and Clarissa’s resulting alien-
ation. There are many points of agreement between his and my discussion of the Harlowes’
treatment of their daughter. Adultery in the Novel: Contract and Transgression (Baltimore and
London: Johns Hopkins University Press, 1979), pp. 106-7.
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daughter has been erased by the bequest. In the eyes of others, Clarissa is
now an heiress, a _feme sole rather than a daughter. And so she attempts to
regain her family’s trust and affection with juridical actions.

Her recourse to legal guarantees, however, has the paradoxical effect of
reinforcing her new character in the eyes of her family. Aware of the
protection that the law affords a minor feme sole, they view her piously
intended and good-faith actions of placing the inheritance under her
father’s management as a mere postponement of her “right and power.”
Having demonstrated her piety by placing the estate in trust, Clarissa
later offers to give it outright to Arabella: “With what chearfulness will 1
assign over this envied Estate! — What a much more valuable consideration
shall I part with it for! — The Love and Favour of all my relations! That
Love and Favour, which I used for Eighteen years together to rejoice in,
and be distinguished by!” (2:100, emphasis added) [1:307]. Whether
Clarissa means consideration in its legal signification, her family understands
it that way. They counter her offer with the observation that “It was
equally against Law and Equity: And a fine security Miss Bella would
have, or Mr. Solmes, when I could resume it [the estate] when I would!”
(2:102) [1:309]. Love and favor cannot fulfill the requirements of a
contract.

Clarissa’s offer is not accepted because the family fears that Clarissa
could at some future time recover the estate by law. A legal handbook of
the period describes the protections afforded her: “If any person take by
force, or otherwise, any woman sole, having any substance of lands,
tenements or moveable goods, and enforce her before she be sat at liberty
to bind herself to him by statute or obligation, such a bond shall be
void.”?® As a minor, Clarissa is not at liberty to alienate her lands.?6 A
legal dictionary lists the “infant” female’s gradual accrual of rights: “at
twelve is at years of maturity, and therefore may consent or disagree to
marriage, and if proved to have sufficient discretion, may bequeath her
personal estate; at fourteen is at years of legal discretion, and may choose a
guardian; at seventeen may be executrix; and at fwenty-one may dispose of
herself and her lands.”?” Clarissa is caught once again, for the paternalistic
law that is intended to protect her works against her deepest wishes. In an
ideal situation Clarissa’s future independence as a subject of civil society
and present dependence as an “infant” member of a family would not be
contradictory, for the laws of England merely reproduce parental care:
“The restraints that are laid upon infants by the laws of England are no
25 The Laws Respecting Women (London: J. Johnson, 1777; facs. rpt. New York: Oceana Publi-

cations, 1974), p. 117. Feme sole is the legal name of “an unmarried woman, whether spinster or
26 ‘V:,Il?i(;g’enerally true, that an infant can neither aliene his lands nor do any legal act, nor make a

deed, nor indeed any manner of contract, that will bind him” (Blackstone, Commentaries 1:453).
27 Giles Jacob, The Law Dictionary (London, 1809), n.p.; entry, “infant.”
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other than such as a kind parent would subject a child to whom he
tenderly loved, to prevent his committing such acts of indiscretion as an
infantile judgment and want of experience might lead him to.”%® William
Blackstone describes parental power as that enabling the parent to
perform the duties of maintenance, protection, and education.?® But this is
not the ideal situation. Tony Tanner has noted that other interests bring
into focus the ambiguity in the duration and extent of parental power.30
As both daughter under the age of twenty-one (according to Blackstone
still under the “[t]he legal power of a father”) and heiress with prospective
rights, Clarissa finds herself in a dilemma.?!

In her attempt to resolve this dilemma, to defend her own rights, and to
reinstate the affective relations that existed before the bequest, Clarissa
invokes the principles of a pre-capitalist if not a pre-civil ethos. In her view
property is for use and for comfort, less a possession than a means of
securing social harmony.3? Economic calculation and personal aggran-
dizement are subordinated to the general good. Thus she opposes her
match to Solmes in part on the grounds of her duty to others. She finds it
unjust of Solmes “to settle all he is worth upon [her], and if [she] die
without children, and he has none by any other Marriage, upon a family
which already abounds” (1:87) [1:59]. Clarissa’s position resembles a
pre-civil “Law of Nature,” as described by an anonymous treatise written
in the 1720s: “Whilst the Law of Nature was the Rule of Man’s Life, Men
sought for no larger Territories, than they themselves could compass and
manure; they erected no other magnificent Buildings, than sufficient to
defend them from Cold and Tempest; they cared for no other Delicacy of
Fare, or Curiosity of Diet, than to maintain Life.”3® Clarissa supplements
this edenic — if somewhat spartan nature — with her strong sense of
obligation to others. She must do so in order to defend herself against
charges that she is acting out of self-interest.

Arguing from sufficiency is itself an insufficient defense. Clarissa also
claims the natural right to exercise her will in matters essential to her own
preservation. She writes to her Uncle John that an enforced marriage
“will deprive [her] of [her] free-will”; she will become Solmes’s “absolute

28 The Laws Respecting Women, p. 426. 29 Blackstone, Commentaries, 1:434—40.

30 Tanner, Adultery in the Novel, p. 7.

31 Blackstone, Commentaries 1:441.

32 See Richard Tuck, Natural Rights Theories: Their Origin and Development (Cambridge: Cam-
bridge University Press, 1979), pp. 160-73, for late seventeenth-century theories of property
and natural law. For Matthew Hale, Richard Cumberland, and John Locke, there was a
qualified right to property even in the state of nature, a right that did not exist for Thomas
Hobbes. Tuck writes the following about Cumberland: “All men are under an obligation to
maximise general utility [in order to advance the common good], and it is simply the case that
the means to such an end are provided most plausibly by property” (167).

A Dissertation on the Law of Nature, the Law of Nations, and the Civil Law in General (London, 1723),
p- 38.
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and dependent property (1:222-23) [1:152-53].3* The dangers of having
one’s will negated by marriage are expressed nicely by her brother James
in his encouragement of the “odious” suitor: “Persevere, however, Mr.
Solmes . .. I know no other method of being even with her, than, after she
is yours, to make her as sensible of your power, as she now makes you of her
insolence” (2:230) [1:396]. The only defense against James’ treatment of
women is the claim to a natural right that supersedes positive law. In this
regard, Clarissa goes against conventions in a way similar to Roxana’s
Dutch Merchant.

By combining arguments of social responsibility and personal freedom
Clarissa shows that she is split between traditional values and innovations.
“Surely, my dear,” she writes Anna, “I should not give up to my Brother’s
ambition the happiness of my future life. Surely I ought not to be the
instrument of depriving Mr. Solmes’s Relations of their natural rights and
reversionary prospects, for the sake of further aggrandizing a family
(altho’ that I am of) which already lives in great affluence and splendor
...7 (1:136-37) [1:93-94]. Because Clarissa speaks a hybrid discourse, the
importance of her regarding the world as one great family becomes
apparent. It enables her to resist her brother’s designs without appearing to
place her own well-being over her father or a larger social unit. In
response to Clarissa’s own rhetorical strategies, the family converts itself
into a corporate structure and resorts to arguments based on its general
good.3> As the conflict mounts, Clarissa is forced to rely more and more on
her natural right to liberty; that is, she is forced to become a juridical
subject of civil society. Rather than being a choice, juridical individualism
becomes a necessity brought on by her grandfather’s devise.

III A family policy

After the instrument that has made Clarissa an heiress has also “lopped off
one branch of [her] Brother’s expectations” (1:80) [1:54], and after
Lovelace has wounded James in the arm, the Harlowe family becomes an
“embattled phalanx” drawn up to protect its interests. Tony Tanner reads
the phrase “embattled phalanx” as a sign of the “disintegration of the

34 Blackstone’s familiar description of the effect of marriage on a woman bears repeating: “By
marriage, the husband and wife are one person in law; that is, the very being or legal existence
of the woman is suspended during the marriage, or at least is incorporated or consolidated into
that of the husband” (Commentaries 1:430).

The “struggle for interpretation” or the mastery of the world as text is the focus of the critical
studies that brought new attention to Richardson’s novel at the beginning of the 1980s. See
William Beatty Warner, Reading “Clarissa”: The Struggles of Interpretation (New Haven and
London: Yale University Press, 1979); Terry Castle, Clarissa’s Ciphers: Meaning and Disruption in
Richardson’s Clarissa (Ithaca and London: Cornell University Press, 1982); and — more recently
— Linda Kauffman, Discourses of Desire, who relies on Castle’s earlier reading of the novel for
some of her insights, pp. 134, 14445,

35



68 Family and the law

family rather than its increasing consolidation and expansion.”3¢ By
telescoping the development of the family’s fortunes in the narrative,
however, Tanner overlooks the familial consolidation so important for
furthering Clarissa’s transformation from daughter to juridical subject. As
Clarissa’s resistance to their plan grows, the family members enter a
compact in order to effect their ends. Once this compact — or combination, as
Lovelace names it — has been established, the family directs its combined
power against the dissident. And in order to magnify the power of the
compact, especially in Clarissa’s eyes, her brother James dresses the newly
formulated general will in the garb of patriarchal authority. Finally, when
psychological pressures fail, the family resorts to confinement. Clarissa
then imagines that a juridical spectacle enacted under patriarchal direc-
tion will compel her to accept the family will. Deprived of the power of
self-determination by the patriarchal component, she appeals to Lovelace
for rescue.

The first hints of change reveal a realignment of intrafamilial alliances.
Clarissa learns that her “Brother and Sister, who used very often to jar, are
now ... entirely one, and . .. much together” (1:32) [1:22]. Arabella, who
had once allied herself with Clarissa against their “Brother’s rapacious
views” (1:79) [1:54], shifts her allegiance after she has been disappointed
by Lovelace. Thereafter, James and Arabella “behave . .. to each other, as
having but one interest™” (1:85) [1:58]. Arabella’s behavior, attributable in
part to her injured vanity, also attests to the dynamic power of interest:
family attachments shift under irrational motives (resentment) and yet are
justified by rational calculation (interest). Six weeks after the first mention
of the “cabal” between James and Arabella, their schemes have acquired
the added legitimacy of a family compact:

Upon some fresh provocation, or new intelligence concerning Mr. Lovelace (I
know not what it is) they have bound themselves, or are to bind themselves, by a
signed paper, to one another [The Lord bless me, my dear, what shall I do!] to
carry their point in favour of Mr. Solmes, in support of my Father’s Authority, as it is
called, and against Mr. Lovelace, as a Libertine, and an Enemy to the family: And
if so, I am sure, I may say against me. (1:92) [1:63]

In Clarissa’s mind, Solmes comes first as motive for the compact. The man
whom Lovelace describes as “the most unpromising in his person and
qualities, the most formidable in his offers,” embodies the seemingly
irresistible power of money (1:211) [1:144]. His appearance at Harlowe
Place (Clarissa observes that “[t]he man lives here, I think” (1:47) [1:32])
also marks the displacement of paternal authority by economic interests.
It is both cause and effect of the “disturbances” mentioned at the novel’s

36 Tanner, Adultery in the Novel, p. 106.
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opening. The family sheds its organic character and transforms itself into
an opportunistic association of economic interests.

The new general will to subjugate Clarissa is based on “honour and
interest” and embodied in material “Settlements.” What might be
described as duality of motive marks the family as an ideological hybrid,
part aristocratic and part commercial, and leads to a confusion of tactics.?’
Honor involves them in the contest with Lovelace, which in turn makes
them adopt coercive measures against Clarissa. Interest leads them to the
negotiation with Solmes, which has a similar result. For this family who
have prospered in trade, material interests blind them to the consequences
of their mixed motives and tactics. Their behavior resembles that which

was criticized by the opponents of tradesmen of the time, as described by
J. G. A. Pocock:

the individual engaged in exchange could discern only particular values — that of
the commodity which was his, that of the commodity for which he exchanged it.
His activity did not oblige or even permit him to contemplate the universal good
as he acted upon it, and he consequently continued to lack classical rationality. It
followed that he was not conscious master of himself, and that in the last analysis
he must be thought of as activated by nonrational forces . . .38

“Classical rationality,” to adopt Pocock’s phrase, has been displaced by a
calculating, instrumental, but short-sighted reason, just as the brother
displaces the father as the prime mover of the compact. Myopic interests
prevent the brother James from contemplating anything but his own
unmastered self.

Clarissa’s predicament is not an unusual one, for parentally arranged
marriages were not altogether rare in Richardson’s day.?® What I wish to
emphasize here is the way in which Richardson’s narrative fashions the
family into a corporate unity supported by economic interests. So
fashioned, all are called on to further the corporate project. For example,
Mrs. Harlowe tells Clarissa “that the Settlements are actually drawn; and
that you will be called down in a very few days to hear them read, and to
sign them: For it is impossible, if your heart be free, that you can make the
least objection to them; except it will be an objection with you, that they
are so much in your favour, and in the favour of all our family” (1:142)
[1:97]. Economic considerations countervail the affections of those — like
Clarissa’s mother — inclined to side with the dissident. In the same
dialogue quoted above, Mrs. Harlowe, though pained at the treatment

37 See McKeon, Origins of the English Novel, pp. 131-32 for honor in aristocratic ideology; and
Clark, English Society, 1688-1832, pp. 109-16 for the survival of this concept in the duel. For
interest, see Hirschman, Passions and the Interests, pp. 43—44.

38 J. G. A. Pocock, The Machiavellian Moment: Florentine Political Thought and the Atlantic Republican
Tradition (Princeton: Princeton University Press, 1975), p. 464.

39 See Stone, Family, Sex and Marriage, pp. 271-81.
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accorded her favorite child, explains her acquiescence to the general will:
“I have been told, that I must be convinced of the fitness as well as the
advantage to the whole (your Brother and Mr. Lovelace out of the
question) of carrying the contract with Mr. Solmes, on which so many
contracts depend, into execution” (1:144) [1:98-99]. Although Mrs. Har-
lowe’s explanation indicates that hers is a reluctant acceptance of the
contract’s reasonableness, it reveals quite clearly that the corporate
“whole” takes precedence over the individual part. Through the mother’s
reluctance, however, the novel signals the fatuousness of this corporate
rationalization, which is little more than the force of the empowered
inflicted upon the weak, little more than an irrational drive for ever-
greater accumulation.

The confluence of rational calculation and irrational drives in Richard-
son’s narrative also reveals the limits to liberty for the variously
empowered subjects of civil society. The self-determining agent of the
contract appears to have all the brave new world before her. As one
radical legal scholar has noted, “by 1600 the principles of bourgeois
private law, that law regarding interpersonal dealings in contract, prop-
erty, and so on, had in theory though not everywhere in practice replaced
personal feudal relationships.”* Richardson’s narrative demonstrates,
however, the persistence of feudal relations in the family in the person of
the weakened patriarch (and her father’s physical infirmities suggest
weakness). At the same time, new freedoms are accompanied by the
transformation of interpersonal relations into exchange relations.*! If one
is related through contract rather than consanguinity, then one may be
related solely by economic ties. In fact, another modern legal scholar
attributes the contract’s essence to business transactions: “The Common
Law has long stressed the commercial flavour of its contract. An
Englishman is liable, not because he has made a promise, but because he
has made a bargain.”*? William Blackstone’s definition of consideration, the

40 Michael E. Tigar, “with the assistance of Madeleine R. Levy,” Law and the Rise of Capitalism
(New York: Monthly Review Press, 1977), p. 183. For the treatment of contract by other
radical historians, see for example, Tigar’s discussion of Karl Renner’s work, The Institutions of
Private Law and their Social Functions (1949), pp. 303-9. For a criticism of the “crude materialist”
view of law, see Collins, Marxism and Law, pp. 22-30.

It is instructive to look at Richardson’s reflections on his experience of negotiating the
marriage settlement for his eldest daughter Mary in 1757. Richardson thought that his
paternal authority had been circumvented by the clandestine courtship between his daughter
and her, suitor, undertaken with the collusion of Richardson’s wife. As important was his
distaste for the almost exclusively financial nature of his interactions with the son-in-law.
Richardson was so disillusioned by the negotiations that he allowed his executors only to see his
reflections on it. They were instructed to prevent his son-in-law from acquiring still more of
Richardson’s property at his death. See Joseph W. Reed, Jr., “A New Samuel Richardson
Manuscript,” Yale University Library Gazette 42 (1968):215-31.

42 G. C. Cheshire and C. H. S. Fifoot, The Law of Contract, 7th edn (London: Butterworths, 1969),

p. 22.
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sine qua non of contract, also emphasizes the contract’s economic nature:
“The civilians hold, that in all contracts, either express or implied, there
must be something given in exchange, something that is mutual or recipro-
cal. This thing, which is the price or the motive of the contract, we call the
consideration: and it must be a thing lawful in itself, or else the contract is
void.”*3 On the one hand, Clarissa is limited by residual, “feudal” loyal-
ties. On the other, she is the consideration that the family offers Solmes for
the reversion of his estates. Yet if Clarissa is merely an object in an
exchange relation that exists between the Harlowes and Solmes, she is also
a necessary participant in the marriage contract. Just as Roxana occupied
the unharmonized positions of juridical and patriarchal subjects, so too
Clarissa is split between being a subject to an agreement and an object of
exchange in the same agreement. Pushed in two directions, she wishes to
return to her status as pre-juridical subject of affection even as she is
compelled to assert her rights as a participant in the contract.

Her family allows Clarissa to move in neither direction. Her repeated
asseverations of continued loyalty go unheeded; instead, Solmes becomes
the ultimate test of that loyalty. “Now that you are grown up to marriage-
able years,” Mrs. Harlowe tells her daughter, “is the test; especially as
your Grandfather has made you independent, as we may say, in prefer-
ence to those who had prior expectations upon that Estate” (1:115) [1:79].
The “test,” involuntary in nature, is another example of the Harlowes’
regressive authoritarian tactics. As such, it runs counter to the develop-
ment of enlightenment criminal procedure of the time. According to John
Langbein, eighteenth-century criminal procedure in the early part of the
century was much closer to the inquisitorial style of Continental juris-
prudence; but by the century’s end it was more like what it has evolved
into today in the Common Law countries.** The family’s inquisitorial
style reveals the interest that shapes their justice. As Roy Porter notes in
his social history of eighteenth-century England, “the law was at bottom
framed and enforced by those with power to cajole and coerce the rest

..”% The struggle at Harlowe Place represents just such a struggle
between liberal theories of rights and actual practices of social power.

43 Blackstone, Commentaries, 2:444.

4+ John Langbein, “The Criminal Trial before the Lawyers,” The University of Chicago Law Review
45(1978):284-300, 314-16.

4> Roy Porter, English Society in the Eighteenth Century, (Harmondsworth: Penguin, 1982), p. 150.
Another historian writes that “justice ... was in the hands of the gentry.” Alan Harding, 4
Soctal History of English Law (Harmondsworth: Penguin Books, 1966), p. 244. See also Douglas
Hay, “Property, Authority,” p. 25: “The criminal law was critically important in maintaining
bonds of obedience and deference, in legitimizing the status quo, in constantly recreating the
structure of authority which arose from property and in turn protected its interests.” E. P.
Thompson maintains that the administration of law was often disinterested (Whigs and Hunters
258-69). John H. Langbein denies that “‘a ruling-class conspiracy’” against the underclasses
can be found in criminal law in the eighteenth century. Langbein argues that the discretionary
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As cajoling becomes more and more like plain coercion, Clarissa is
forced to consider various means of defending herself. One way — although
to be sure not the only way — of explaining her attraction to Lovelace is to
see it as a product of what she calls her brother’s “strange politics,” which
“unite that man and me as joint-sufferers in one cause” (1:201) [1:137].
Earlier she had written more tellingly on this consequence of the family
policy: “How impolitic in them all, to join two people in one interest,
whom they wish for ever to keep asunder!” (1:92) [1:63]. By echoing the
words of the marriage ceremony, Clarissa hints where her family is driving
her: toward a countervailing contract made necessary by the threat to her
will. And herein lie other painful ironies: not only does she consider a
union to be joined in part for reasons of the same self-interest that she has
condemned in others, but she also moves toward a state that will deprive
her of the rights that she seeks to protect.

If the family compact and its ancillary contracts demand a countervail-
ing contract from Clarissa, she is nonetheless forestalled if not entirely
prevented from adopting this course of action by an internal resistance to
using the rights of the juridical subject. That resistance is strengthened by
her brother’s exploitation of paternal authority. As mastermind of the
family policy, James succeeds in making his own “grasping views” into his
“Father’s will” (1:118) [1:80]. Thus, Clarissa cannot resist her brother’s
interest without also resisting her father’s prerogative. As she tells Anna
Howe, she cannot think of exercising her rights by bringing suit against
her father: “I would sooner beg my bread, than litigate for my right with
my Father: Since I am convinced, that whether the Parent do his duty by
the Child or not, the Child cannot be excused from doing hers to him. And
to go to Law with my Father, what a sound has That?” (2:60) [1:280]. For
Clarissa, the relationship between parent and child is not determined by
the fulfillment of contractual obligation in the way that the Dutch Mer-
chant argued the marriage contract is. I will return to this point in the
final section of this chapter. Now, however, I wish to emphasize that once
again the text shows how Clarissa is disabled by occupying two subject
positions: in one she can consider going to law; in the other she cannot.
When patriarchal power complements the family compact/contract, their
combined effects secure order while preserving the appearance of liberty.

Order is further strengthened by concentrating authority in a single
inaccessible figurehead and by simultaneously delegating it to numerous
representatives. Shortly after the beginning of her troubles, Clarissa is
beset by aunt, uncles, brother, sister, and mother. Like Kafka’s petitioner
before the door of the law, Clarissa is denied the chance to appeal to her
father directly. Paternal authority is reproduced without being dim-

treatment of criminals — crucial to Hay’s argument — was universally applied and within the
reigning ethical norms. “Albion’s Fatal Flaws,” Past and Present 98 (1983):96-120.
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inished, and its proliferation weakens her by dividing her attentions. It
seems as if power is everywhere that Clarissa is. It is not yet the omniscient
surveillance described by Michel Foucault, however, because it is still
visible and works through reproduction of the father’s body upon a variety
of actors or emissaries.*®

Mr. Harlowe’s personal withdrawal and the magnification of his power
through representatives is made obvious shortly before Clarissa leaves
Harlowe place. Walking alone in the garden — or so she thinks until she is
met by Betty, who tells her that “your Papa sends me to see where you are,
for fear that he should meet you” — Clarissa writes to Anna that she “struck
into an oblique Path,” and then describes her reaction on seeing her
father:

You cannot imagine what my emotions were behind the yew-hedge, on seeing my
Father so near me. I was glad to look at him thro’ the hedge, as he passed by: But I
trembled in every joint, when I heard him utter these words: Son James, To You,
and to Bella, and to You, Brother, do I wholly commit this matter. That I was
meant, I cannot doubt. And yet, why was I so affected; since I may be said to have
been given up to the cruelty of my Brother and Sister for many days past?
[1:411]

Clarissa’s letter breaks off momentarily after her reflection on this inci-
dent, indicating the intensity of her response to the overheard conver-
sation. In referring to his daughter as “this matter,” the father objectifies
her, turning her into that troublesome and costly burden, the chicken
“brought up for the tables of other men” (1:79) [1:54]. That Clarissa
assumes that she is the “matter” referred to suggests that she has already
lived her objectification by and in the family. As a result she who was once
used to treading the narrow way and strait is driven into an oblique path
by a decentered power that treats her as a matter for exchange.

It is well to pause in this somewhat abstract argument in order to
imagine Clarissa’s “unimaginable” feelings. Somewhat later in the corres-
pondence Clarissa characterizes parental obligation in the following way:
“the wings of our parents are our most necessary and most effectual
safeguard from the vulturs [sic], the hawks, the kites, and other villainous
birds of prey ...” (3:216) [2:125]. The ambiguous shudder that passes
through her while she spies on the family group expresses both fear of
harm and rage at being handed over to her persecutors by the father who
should have protected her from their raptorial intentions. In this lapsarian
garden where sentence is pronounced (appropriately enough from behind
a hedge whose leaves are poisonous and its name an emblem of death),
Clarissa must feel like Eve being exiled to an alien earth, where law is

46 “Disciplinary power . .. is exercised through its invisibility; at the same time it imposes on those
whom it subjects a principle of compulsory visibility.” Foucault, Discipline and Punish, p. 187.
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instituted to control the intemperate desires of men and always fails its
purpose, and where she will remember the face of her maker in its wrath
rather than in its benevolence. Clarissa responds so strongly to this
overheard conversation because the deathly yew hedge, in marking the
parturition of the juridical subject, fails to shield her from her father’s
delegated power even as it puts her out of the way of his mercy.

The scene in the garden stages Clarissa’s growing realization of her fall
from the family into juridical subjectivity and unprotected independence.
To be enfranchised as juridical subject the heroine must undergo alien-
ation from her natal surroundings. That which once had been familiar and
a source of comfort now appears strange and threatening, as if Clarissa has
entered a denatured world as an object. In such a world, women do not
possess the subjectivity provided by the phallus. At best, they can bear its
poisonous, juridical powers on behalf of the male.*” So it seems at least
when Clarissa describes a visit from her Aunt Hervey, who is bringing her
the settlements to sign: “And then, to my great terror, out she drew some
parchments from her handkerchief, which she had kept (unobserved by
me) under her apron; and, rising, put them in the opposite window. Had
she produced a serpent, I could not have been more frighted” (2:276)
[1:428]. The serpent and the parchment are one in the young woman’s
imagination, both signifying the fall from the sensuous connections that she
had known while she tended to her grandfather’s Dairy House.

In the fallen world, however, one person’s sensuous-connection means
disconnection and disempowerment for others. Responding to this disem-
powerment and hoping to get her to change her plea from the single life to
a life with Solmes and his settlements, the Harlowes subject Clarissa to a
kind of psychological peine forte et dure by denying her the pleasures of
correspondence and association. Mrs. Harlowe, once again fulfilling her
duty as the instrument of ambitious male power, brings the father’s
sentence to her daughter: “he declared he would break your heart, rather
than you should break his. And I now assure you, that you will be
confined, and prohibited making teazing appeals to any of us: And we shall
see who is to submit, You to us, or Every-body to you” (1:156) [1:107]. The
proscription of such “teazing appeals” to common nature underscores their
power to move all who will not profit individually from the family policy. If
the end of the compact is to be realized, then the daughter must remain an
abstracted object to be exchanged for another good that furthers their
scheme of aggrandizement.*® The struggle becomes a classic battle of
47 See Gayle Rubin, “The Traffic in Women: Notes on the ‘Political Economy’ of Sex,” in Toward

an Anthropology of Women, ed. Rayna R. Reiter (New York: Monthly Review Press, 1975),

pp. 157-210.

8 Carol Flynn maintains that the men’s sadistic behavior toward Clarissa is a result of repressed

incestuous desires. Samuel Richardson: A Man of Letters (Princeton: Princeton University Press,
1982), pp. 91-96.
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nature against culture, spontaneity against calculation, affection against
policy, similar to that which Roxana waged with her own impulses.
Clarissa’s physical body must be mortified and ultimately negated for the
men of the family to sustain their resolve. Her Uncle John cannot even
read her letters “without being unmanned”: “how can we resolve to see
you? There is no standing against your looks and language. It is our Love
makes us decline to see you. How can we, when you are resolved rot to do
what we are resolved you shall do? ... Alas! Alas! my dear Kinswoman,
how you fail in the trial” (2:95) [1:304].*° Clarissa’s very presence threat-
ens the new order that has been established by the family contract in a way
that Carole Pateman has noted in describing woman in civil society:

Women, their bodies and bodily passions, represent the ‘nature’ that must be
controlled and transcended if social order is to be created and sustained ...
Unlimited feminine desire must always be contained by patriarchal right.
Women’s relations to the social world must always be mediated through men’s
reason; women’s bodies must always be subject to men’s reason and judgments if
order is not to be threatened.*°

Clarissa’s Uncle John expresses his dismay at his niece’s failure “in the
trial” because that failure calls into question the strength, adequacy, and
justice of patriarchal right and reason. Just as Lovelace’s schemes are
undermined by Clarissa’s “failure” to respond to his tests, so too the family
disturbances grow ever more violent as the daughter seeks to reassert her
nature against corporate ends. That nature stands in opposition to a
disembodied juridical reason. Although Clarissa’s “heart” is no less an
ideological sign than the men’s heads, it is a sign of resistance rather than a
means of oppression. If her heart represents a natural threat to the
bourgeoisie’s rise to power, then that heart must be put in harness by
having it internalize the rational calculation of the new juridical world.
And so the confinement that the family subjects her to is meant to break
the heart of its wild liberty and condition the woman to accept the harness
that the laws put into the hands of the husband. Clarissa has no doubt
about her family’s intentions, nor does she think them fit for preparing her
for her “future” state: “to be confined, like a prisoner, to narrow and
disgraceful limits, in order avowedly to mortify me, and to break my spirit;
... to be so put out of my course, that I have as little inclination as liberty
to pursue any of my choice delights? — Are these steps necessary to reduce

#9 As Terry Eagleton and Judith Wilt have pointed out, Lovelace experiences similar difficulties.
His first and last “stand” with Clarissa occurs when she is unconscious. Clarissa’s “presence”
is one way that Richardson’s text criticizes an “abstract” juridical subjectivity. Eagleton,
The Rape of Clarissa: Writing, Sexuality, and Class Struggle in Samuel Richardson (Minneapolis:
University of Minnesota Press, 1982), p. 62. Wilt, “He Could Go No Farther: A Modest Pro-
posal about Lovelace and Clarissa,” PMLA 92 (1977):19-32.

50 Pateman, The Sexual Contract, pp. 100-1.
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me to a level so low, as to make me a fit Wife for this man?” (1:228-29)
[1:156]. She recognizes that the policy’s purpose is to accustom her to the
death of her recently acquired juridical self, a death that will occur when
that selfis incorporated into Solmes’s through marriage. Clarissa imagines
this death in the vivid picture that she paints of the family assembling for
her “trial”: “oh! how my heart fluttered on hearing ... each person’s
stepping out,” she writes Anna Howe, “to take his place on the awful
bench which my fancy had formed for them and my other judges!” (1:327)
[1:223]. The awful bench, which is supposed to protect the rights of the
juridical subject, assembles to deny the woman those very rights by
condemning her to juridical and spiritual death through an involuntary
union. As a gesture of submission to the bench’s awful majesty, Clarissa
agrees to “have an instrument drawn to tie [her] up to [her] good
behaviour” (1:327) [1:223]. Having already lived confinement at the
hands of others, the neophyte juridical subject offers to internalize their
methods if not their rationale and confine herself by restricting her
freedom of choice. She is willing to let a written promise — a contract in
which the consideration for her is freedom from an unwanted marriage —
guarantee her word. At this point Clarissa believes that her family will
accept her as an equal subject. They, on the other hand, willing to
entertain only an expression of absolute submission, reject her offer.

When persuasion and pageantry, intimidation and authority fail to
bend and break Clarissa’s will, the family plans more draconian measures.
They hope to coerce her into the marriage by bringing her and Solmes
together in her uncle’s private chapel. Clarissa discovers her brother’s
cruelty in this plot: “So here is the master-stroke of my Brother’s policy!
Called upon to consent to go to my Uncle Antony’s, avowedly to receive
Mr. Solmes visits! — A Chapel! — A Moated-house! — Deprived of the
opportunity of corresponding with you! — or of any possibility of escape,
should violence be used to compel me to be that odious man’s!” (2:27)
[1:257]. The Gothic element, the excess of cruelty, and the hint of legally
sanctioned rape in the Harlowes’ policy signify an ideological regression
that allies them with another rapist in the novel. Clarissa’s removal from
Harlowe Place to her uncle’s castle is a removal in time as well as in space.
The castle, with its moat and its private chapel is an emblem of absolutism.
Private violence — and thus the abandonment of the rule of law — is once
again the last resort when quasi-juridical suasions fail.

James’s sadistic fantasy is preempted by Lovelace, who threatens to
attack the family on the way to Uncle Antony’s estate. Violence counters
violence in this instance, as the Harlowes find themselves not on juridical
grounds but in a feral state of nature brought about by the abandonment
of the rule of law. Forced by their real adversary to reconsider their plan,
they return to the coercive power of the juridical spectacle. Clarissa’s



Clarissa and the family contracts 77

imagination has become the magic lantern that projects the scene of her
ultimate trial:

Next Wednesday morning ... [w]hen this awful court is assembled, the poor
prisoner is to be brought in, supported by Mrs. Norton . .. it is not believed that I
can be hardened enough to withstand the expostulations of so venerable a
judicature, altho’ I have withstood those of several of them separately ... my
spirits will never bear up, I doubt, at such a tribunal — My Father presiding in it.

(2:291-92) [1:438-39]

The accused imagines that all the powers and policy of the reorganized
family will be brought to bear on her: the group united in one will by the
compact; herself regarded as a hardened offender; the group’s “venerable”
authority, reinforced by her father’s presence; and the recalcitrant other
expostulated into reason by the awesome juridical theater. Who could bear
it? Surely not the poor prisoner, who has only a compassionate but power-
less outsider to lean on. And the outsider, the good Mrs. Norton, who had
taken “kind and truly-maternal pains . . . with [Clarissa] from [her] cradle”
(6:124) {3:327], has no influence. Power is monopolized by a venerable
judicature presided over by a father. Juridical subjecthood for Clarissa
means being nothing more than a “poor prisoner,” expelled from the
bosom of her family into the blind and unsympathetic precincts of reason.

Given this frightening situation, Clarissa’s decision to apply to Lovelace
for protection seems overdetermined rather than surprising. Since her
family has removed her from their hearts in order to place her in the
prisoner’s dock, is it any wonder that her heart should seek a new, fitter
habitation? Lovelace promises Clarissa a society to replace the one she has
lost, a society characterized by the magnanimity of Lord M and the Ladies
Betty and Sarah. He speaks the language of romance and relation, of
obligation and of natural right: “Remember only, that I come at your
appointment, to redeem you, at the hazard of my life, from your gaolers
and persecutors, with a resolution, God is my witness, or may he for ever
blast me! [that was his shocking imprecation] to be a Father, Uncle,
Brother, and, as I humbly hoped, in your own good time, a Husband to
you, all in one” (2:353) [1:480]. That Clarissa misreads Lovelace (even
though she notes his violence) is as much a consequence of her family’s
policy as it is of her naivete. Even as she imagines a new home established
by a voluntary contract, she will learn that in a calculating world it is
dangerous to follow the heart’s counsel.

IV The heart’s counsel

The chief contradiction in Clarissa emerges in the novel’s endowing the
heroine with traditional desires and modern necessities. Clarissa wishes to
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belong to a society governed by a benign patriarchal authority, but she
finds herself in one in which commercial expansion has made a contract
between putative equals the dominant mode of social relation. Even in the
best of worlds, however, patriarchal authority sometimes does not look out
for the good of its charges. Richardson himself acknowledges the potential
for such a lapse in a letter to Frances Grainger: “In all reciprocal Duties
the Non-Performance of the Duty on one part is not an excuse for the
Failure of the other.” Even when the parent is grossly negligent or unjust,
the injured child has no right of redress: “Parents and Sovereigns must in
general be left for God to Punish, and seldom do faulty ones escape their
Share of Punishment in this Life, and that even Springing from the Seeds
sown by themselves.”>! Poetic justice here or hereafter is the only legiti-
mate recourse. For Richardson to have made his heroine a fully fledged
juridical subject — to have made her fully modern by giving her a will to
litigate — would have undermined his political and ethical beliefs.

If neither Clarissa nor her family can be considered the voice of
modernity in this novel, that does not mean that the novel lacks such a
voice. Leopold Damrosch has called the fatherless Anna Howe “far more
‘modern’ than Clarissa.”2 Her letters are filled with the language of rights
and individual self-assertion. She is modern not only because she is
fatherless and thus appears free from patriarchal power, but also because
she is ready to use the juridical subject’s chief instrument — litigation — to
protect her self-described interests. In one of her letters she censures
Clarissa for failing to do what Anna would do in her position: “I must
begin by blaming you, my dear, for your resolution not to litigate for your
right, if occasion were to be given you. Justice is due to ourselves, as well as
to every-body else” (2:9) [1:245]. If we cannot condemn Anna for her
modernity (though Richardson seems to by subjecting her to Lovelace’s
imaginary vengeance), it is because she is responding to Clarissa’s descrip-
tion of life at Harlowe Place, where obligations are exacted through trials
and deference secured by litigation: “And now, if I do not oblige them, my
Grandfather’s Estate is to be litigated with me; and I, who never designed
to take advantage of the independency bequeathed me, am to be as dependent
upon my Father’s Will, as a Daughter ought to be who knows not what is good for
herself. This is the language of the family now” (1:85) [1:58]. Even Clarissa
is moved into a more modern position by such language. And yet,
although Anna’s attitudes may be modern, it is Clarissa’s hybrid voice
that utters a progressive call to resist the monological discourse of instru-
mental reason.

Throughout her confinement Clarissa never loses her faith in the
51 To Frances Grainger, 22 January 1749/50, Selected Letters of Samuel Richardson, ed. John Carroll

(Oxford: Clarendon Press, 1964), pp. 144—45.
52 Damrosch, God’s Plot, p. 222.
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potentially transformative virtue of the human heart guided by natural
law. Her heart, which she calls her conscience and which remains distinct
from the public conscience, cannot be alienated from her reason. Clarissa
stands in the text as an embodiment of “the Law of Nature ... which is
evident of it self, and wants no Demonstration, flowing from the first
Principles of the Law of Nature, »iz. that which is Good ought to be
embraced, and that which is Evil avoided.”>® In a letter to Anna, she
quotes the following from Ecclesiasticus: “‘Let the counsel of thine own
heart stand; for there is no man more faithful to thee, than It: For a man’s
mind is sometimes wont to tell him more than seven watchmen, that sit
above in a high tower’” (2:322) [1:460]. Clarissa’s intuitive sense has
resisted the damaging effects of the new-furbished “publique Conscience”
borne by the Harlowes. In Clarissa’s utopian world view, society employs
astute watchmen to keep reason instrumental to the holiness of the heart’s
affections rather than to the profit of the mind’s calculations. The novel
finally shows, however, that Clarissa’s society cannot give a home to her
heart. Even her closest friend cannot understand it.

Like watchmen who cast a cold and reasonable eye on interest, Cla-
rissa’s family cannot see her heart. Terry Castle has noted that Clarissa’s
family “reads” her in accord with their own wishes.>* They refuse to let
anyone outside the family mediate the dispute, unless it be to mediate it in
their favor. In the words of Samuel Johnson, they demonstrate how the
“end of all civil regulations ... is apparently neglected, ... when the
distinction between guilt and unhappiness, between casualty and design,
is intrusted to eyes blind with interest, to understandings depraved by
resentment.”> Blinded by their policy, they share no common language
with Clarissa: “O that my friends but knew my heart!” she writes,
Would but think of it as they used to do! — For once more, I say, If it
deceive me not, it is not altered, altho’ theirs are!” (2:251) [1:411].
Interest has riven heart from tongue and faith from action. When they see
Clarissa — and they see her unwillingly — they see art and subterfuge only.
They see antisocial behavior. They see what they would find if they looked
into their own hearts. These literalists have confined themselves to scruti-
nizing surfaces in order to search out opportunity for profit, and they have
thereby impoverished social life.

If I have willingly run the risk of falling victim to what William Warner
has described as Clarissa’s will to power, it is because her will is joined to a
social vision.*® Throughout her ordeal she embodies the wish for a social
being that is real and sensuous, that combines labor and leisure in the

53 A Dissertation on the Law of Nature, p. 34. 54 Castle, Clarissa’s Ciphers, p. 71.

55 Samuel Johnson, Idler 22, 16 September 1758, in The Idler and Adventurer, eds. W. J. Bate, John
M. Bullitt, and L. F. Powell (New Haven and London: Yale University Press, 1963), p. 70.

56 Warner, Reading “Clarissa,” pp. 24-217.
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service of an end greater than individual enrichment. Stripped of every
comfort she has known, the burden of life in a society that is a mere
association of competing interests becomes so great for Clarissa that she
has nowhere to turn but heavenward. Although this is a traditional
consolation — the court of last resort when civil justice fails — it is no earthly
solution to the heroine’s dilemma. Clarissa tells us that a civil society
without enduring forms of association, a civil society founded upon adven-
titious alliances, gives its members thin subsistence even if they can find a
way to conform their consciences to the contract. So, in the end, Samuel
Richardson resorts to a religious reflex to dispense justice to the deserving
as he dispatches his heroine to the lonely peace where the wicked cease
from troubling and the weary are at rest. But he leaves the reader the
utopian hope that the heart’s counsel may be more physical than meta-
physical when it seeks its own good in the well-being of others who respond
in kind.



4

Tame spirits, brave fellows, and the
web of law: Robert Lovelace’s legalistic
conscience

[T]he novelistic hybrid is not only double-voiced and double-accented (as in
rhetoric) but it is also double-languaged; in it there are not only (and not even so
much) two individual consciousnesses, two voices, two accents, as there are two
socio-linguistic consciousnesses, two epochs, that, true, are not here unconsciously
mixed (as in an organic hybrid), but that come together and consciously fight it
out on the territory of the utterance.

M. M. Bakhtin, The Dialogic Imagination, p. 360

In the previous chapter I examined the forces that make Clarissa become
an unwilling juridical subject. Because of her strong allegiance to patri-
archal tradition, however, she remains a divided subject, a hybrid of
juridical and patriarchal values, just as the family is a hybrid of absolutist
tactics and liberal principles. In the following chapter I intend to show
that Robert Lovelace is yet another hybrid character. Like Roxana and
Clarissa, Lovelace bears a divided allegiance. The division in him,
however, a privileged male in a hierarchical society, is not the con-
sequence of a choice between alienation and juridical empowerment.
Rather, Lovelace’s character is the site of the deliquescence of aristocratic
ideals and the emergence of an anarchic version of individualism. Thus,
critics have allied Lovelace with both an heroic past and a transcendent
future.! Other recent critics of Richardson’s novel have also noted
Lovelace’s familiarity with and reliance on the law. Rita Goldberg sees
him sharing the legally sanctioned power enjoyed by other males in the
text. Linda Kauffman finds evidence of a legalistic mentality in Lovelace’s
reliance on contracts to provide for the women he has ruined.? Neither of
these critics, however, examine the sources of these characteristics; nor do
they notice the pervasive juridical cast to his imagination. Like the

t See, for example, Margaret Doody, 4 Natural Passion: A Study of the Novels of Samuel Richardson
(Oxford: Clarendon Press, 1974), pp. 112-18; and Warner, Reading “Clarissa,” p. 52 and passim.
See also Terry Castle and Sue Warrick Doederlein, who have attributed Lovelace’s popularity
with modern critics to prevailing sexism. Castle, Clarissa’s Ciphers, esp. p. 194. Sue Warrick
Doederlein, “Clarissa in the Hands of the Critics,” Eighteenth-Century Studies 16 (1983):401-14.
Finally, I owe a general debt to Terry Eagleton’s reading of the text in terms of a class struggle
cast as sexual drama in his The Rape of Clarissa.

2 Goldberg, Sex and Enlightenment, p. 101. Kauffman, Discourses of Desire, p. 148.
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Harlowes, Lovelace is enslaved to civil society’s instrumental reason, a
reason that is divorced from any consideration other than the attainment
of its ends. Although he believes himself free from the debased commercial
motives of the dung-hill-bred Harlowe family, his ways of regarding
Clarissa, his plots, and his language are derived from a common juridical
discourse. I will argue in the following pages that Lovelace’s aristocratic
values have been altered by a juridical fancy and sanctioned by a legalistic
conscience.

I Lovelace and virtue

Clarissa opens with the report of a duel between Lovelace and James
Harlowe, which establishes James’s pretensions and Lovelace’s aristo-
cratic character.? Although loaded with negative connotations, the event
also serves to reveal Lovelace’s noble characteristics. Having disarmed
James Harlowe, he nonetheless graciously grants him his life. To be sure,
this gracious gesture is a matter of strategy, a way of sweetening the
triumph by humiliating the opponent. At the same time, it finds cor-
ollaries in such actions as Lovelace’s particular beneficence to distressed
persons who acknowledge his power. Rather than being an “infernal
figure,” as Anthony Winner makes him, Lovelace possesses “redeeming”
virtues.* Samuel Richardson described such virtues in his Hints of Prefaces:
“the Gentlemen, ’tho professed Libertines as to the Fair Sex, are not,
however, Infidels or Scoffers; nor yet such as think themselves freed from
the Observance of those other moral Obligations which bind Man to
Man.”? Other virtues include a quasi-republican freedom from pecuniary
obligations, called by him “Tenant-courtesy, the vilest of all Tenures”
(3:132) [2:67].

Lovelace’s identity is founded upon these aristocratic traits, which also
affect the way that he treats those who fail to acknowledge his power and
those who presume to take advantage of him, especially if he considers
them to be of lower social standing. He rationalizes his seduction of Miss
Betterton by resorting to his strong sense of what is due him because of his
social status: “Miss Betterton was but a Tradesman’s daughter. The family
indeed were grown rich, and aimed at a new Line of Gentry; and were
unreasonable enough to expect that a man of my family would marry her”
(3:249) [2:147]. His dismissal of the woman is as much an assault on her

3 See Clark, English Society, 1688-1832, pp. 109-16 for the meaning and survival of dueling. See
also below, ch.5, nn. 26-30.

* Anthony Winner, “Richardson’s Lovelace: Character and Prediction,” Texas Studies in Litera-
ture and Language 14 (1972):57.

5 Samuel Richardson, “Clarissa”: Preface, Hints of Prefaces, and Postscript, The Augustan Reprint
Society, No. 103, intro. R. F. Brissenden (Los Angeles: William Andrews Clark Memorial
Library, 1964), Hints of Prefaces, p. 4.
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overreaching family as it is a trial of her virtue, just as James Harlowe is
Lovelace’s absent rival, whom he attacks through the body of his sister.
Virtue, in these instances, carries the classical meaning of power. Lovelace
does what his status has licensed him to do in order to maintain it. In so
acting he remains distant from a more modern meaning of virtue,
embodied in the continence of a character like Anna’s suitor Hickman.

And yet Lovelace’s character is not as unified as his aristocratic
demeanor suggests. Despite his sense of obligation and his contempt for the
social aspirations of arrivistes like the Bettertons and the Harlowes,
Lovelace has no desire for a life of public service that distinguishes the
tradition of civic humanism, a part of aristocratic ideology. J. G. A.
Pocock has described this ideal in the following way: “[T]he ideal of virtue
was political, and ... the polis {was] based on the wita activa ... [I]t
included an elite, characterized by wisdom and experience, leisure and
property, whose virtue was to lead ...”% If we assume that Pocock’s
republican ideology was at least one norm available to the traditional
aristocracy, then it is reasonable to see in Lovelace a hybrid who wishes to
preserve the forms of aristocratic privilege without preserving their social
function. Instead of actively promoting his values, Lovelace attacks those
who challenge his right to social preeminence. This mutation of aristo-
cratic virtue from a productive to a negating power is also in accord with
the ideological developments described by Michael McKeon. McKeon
notes that “as the progressive critique [of aristocratic ideology] forces the
detachment of ‘honor as virtue’ from male aristocratic honor, it simul-
taneously encourages its relocation within not only commoners but
women, who increasingly come to be viewed not just as the conduit but as
the repository of an honor that has been alienated from a corrupt male
aristocracy.”” In order to preserve his aristocratic identity, Lovelace
attacks the conduits of the new honor. As long as he penetrates the
repository of his enemy’s power — the daughters they barter for status — he
remains empowered in his own eyes.

In his attempt to distinguish himself from the climbers whom he
despises, Lovelace ultimately privatizes aristocratic traditions, thereby
furthering the very changes he combats. As he comes more and more to
represent himself as the heroic resistance to new social developments, that
resistance becomes individualized, producing heroic results for himself
and in the eyes of his followers only. Without a productive social function,
his personal desires ultimately overwhelm all other values: “To ME, one
country is as good as another; and I shall soon, I suppose, chuse to quit this
paltry Island; except the mistress of my fate will consent to cohabit at
home” (4:269) [2:419]. In this boast Lovelace sounds suspiciously like

6 Pocock, Machiavellian Moment, p. 485. 7 McKeon, Origins of the English Novel, p. 158.
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Roxana’s Dutch Merchant, the deracinated man of trade who goes where
business or pleasure takes him. But because Lovelace cares little for trade,
it is more accurate to see him as the prefigurement of the “aesthetic”
individual, described by Alasdair Maclntyre as “those who see in the
social world nothing but a meeting place for individual wills, ... who
understand that world solely as an arena for the achievement of their own
satisfaction, who interpret reality as a series of opportunities for their
enjoyment and for whom the last enemy is boredom.”® Because he knows
no greater good than his own satisfaction, because he has discarded the
public virtues of the tradition he espouses, and because he has no concern
that extends further than the moment just prior to the fruition of his
evanescent games and plots (like Roxana in this regard), Lovelace might
be called a serial subject. He is blind to consequence and blind to the
accumulation of evidence that identifies him with the rising class. He
resorts to the same juridical feints, financial incentives, and physical
intimidations that the Harlowes adopt to force their daughter into sub-
mission. Tactic for tactic, the aristocrat matches his hated antagonists.
Law provides the ground for his fantasies and facilitates his plots. The
theatrical imagination that critics have discovered in him is pre-
ponderantly juridical and cryptically economic.®

Lovelace’s blindness can be attributed to the same lack of “classical
rationality” that characterizes the trading Harlowes. On the one hand, he
cannot see how his behavior travesties the most noble aspects of aristo-
cratic heritage. A penitent Jack Belford, his friend and chief corres-
pondent, recognizes this blindness in Lovelace’s obsessive pursuit of liber-
tine pleasures. Libertines, Belford writes, “move round and round (like so
many blind mill-horses) in one narrow circle” (6:439) [4:15]. Earlier, he
berated Lovelace for abandoning the “good old ways” out of “vanity” and
“ignorance” (4:148) [2:337]. On the other hand, Lovelace can only mock
the principle of interest because it has been tainted by its association with
his bourgeois opponents. When he finally manages to steal Anna Howe’s
letters from Clarissa’s quarters, for example, he ridicules the notion that
interest could ever figure into his deliberations: “But it is my Interest to be
honest, Miss Howe tells her — Interest, fools! — I thought these girls knew,
that my Interest was ever subservient to my Pleasure” (4:189) [2:364].
Lovelace’s pleasure, however, gives him no sturdy sustenance and no fixed
orientation. It separates him from both the good old ways and the
powerful new ones. It sparkles and then vanishes: “More truly delightful
8 Maclntyre, After Virtue, p. 24.
9 Mark Kinkead-Weekes, Samuel Richardson, Dramatic Novelist (Ithaca: Cornell University Press,

1973), describes Lovelace as a “born playactor,” one who is “vividly and enjoyably aware of the

drama he is creating” (177, 215). Warner finds that Lovelace “is forever adjusting his masks

and roles according to the exigencies of the moment” (Reading “Clarissa” 33). See also Doody,
Natural Passton, n. 1 above.
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to me the seduction-progress than the crowning act: For that’s a vapor, a
bubble!” (4:148) [2:337], he tells Belford. Lovelace lives a feverish dream
of insatiable desire.

Like Adam Smith’s frivolous great proprietors who barter their birth-
rights for diamond buckles, Lovelace gratifies momentary passions and
scorns enduring interests. The novel finally indicts this choice for its
nearsightedness. From where else should the indictment arise but from the
democratic choral voice of the common people (“numbers of people of all
conditions”), who attend Clarissa to her grave? What better foreman to
deliver the jury’s verdict than Morden, who has embodied the promise of
justice and order throughout the novel? Morden describes the exodus of the
tragedy to Belford: “Several expressed their astonishment, as people do
every hour, ‘that a man could live whom such perfections could not
engage to be just to her;’ To be humane, I may say. — And who, her rank
and fortune considered, could be so disregardful of his own inferest, had he
had no other motive to be just! = (8:93, 96) [4:409]. Having violated a
moral imperative to respect innocence and a bourgeois imperative to
recognize “his own interest,” Lovelace is finally categorized and contained
as an instance of abnormal psychology, a fatal contagion produced by the
death of the old order. In an age where aristocratic honor can only
destroy, positive laws are necessary to protect the innocent female who
carries legitimate bourgeois interests. And yet it is both an irony and an
instance of the conflicts within juridical discourse that these necessary laws
provide Lovelace with his motives and suggest to him the means to achieve
his reactionary ends.

II Lovelace and the law

After forging a letter from Lord M. to Clarissa and acknowledging his
talent for “Manual Imitation,” Lovelace apprises Belford of his double
standard: “It has been said, on this occasion, that had I been a bad man in
meum and tuum matters, I should not have been fit to live. As to the girls, we
hold it no sin to cheat them” (4:341) [2:468]. Lovelace respects the rights
of property owners. “Girls,” because they do not own property, he need
not respect. Such a principle governs his dealings with Clarissa. In his
creative plottings, he casts her as something to be possessed rather than as
a possessor. His view coincides with Blackstone’s famous definition of a
feme covert, whose “very being or legal existence . . . is suspended during the
marriage, or at least is incorporated and consolidated into that of the
husband.”!® One legal digest writer even suggests that these rights are
proleptically suspended when he remarks that “an ancient Author has

10 Blackstone, Commentaries, 1:430.
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assur’d us, that all Women, in the Eye of the Law, are either married or to
be married ...”!! And a married woman, Chief Justice Hale writes,
cannot be raped by her spouse because she “hath given up herself in this
kind unto her husband.”!?

I do not mean to suggest that Lovelace rationalizes his behavior in this
manner; rather, the juridical construction of feme covert provides a
structure that parallels, informs, and enables Lovelace’s behavior toward
all women. According to Blackstone’s version of the feme covert in common
law, wives have no legal being; they are not accountable for many of their
actions. According to Lovelace “women have no Souls ... And if so, to
whom shall I be accountable for what I do to them?” (4:350) [2:474]. The
implicit answer, of course, is that he is accountable to himself, the
potential husband of any or all. Before he rapes Clarissa, he writes Belford
that “Marriage will be always in my power” (3:34) [1:516]; and “I can
marry her when I will. And if I do, after prevailing (whether by surprize, or
by reluctant consent) whom but myself shall I have injured?” (4:217) [2:383].
Lovelace’s reasoning here takes another important turn. By making Cla-
rissa his wife, he makes her his property. Injury to one’s own property, in
most cases, is not actionable. Paradoxically, however, Lovelace thinks in
terms of injury only after according Clarissa the respect that he —and the
law — accord to property. In short, Lovelace thinks of Clarissa as a subject
liable to be injured only after he has objectified her.

The role played by juridical discourse in Lovelace’s imagination is
complex. As an heiress of the new class, Clarissa is the perfect object upon
which Lovelace can prove his mastery. She has rights as an heiress, which
Lovelace scorns, thus showing his contempt for the law.!®* As a woman,
however, she has no natural rights in his eyes. Thus, he justifies his actions
by asserting a property-claim over her. From the joyful moment when he
frightens her into fleeing her father’s house, he claims imaginary pro-
prietary rights. He founds these rights upon the Harlowes’ abandonment
of their daughter, who is fair game once she has been driven from the
protection of the family haven. He refuses to allow that any woman can or
would want to be self-possessed. The former assumption is explicit, the
latter implicit in a rhetorical question which Lovelace puts to Belford:
“And whose property, I pray thee, shall I invade, if I pursue my schemes
of Love and Vengeance? Have not those who have a right in her,
renounced that right? Have they not willfully exposed her to dangers?”
(4:377) [2:492]. Part of Clarissa’s value to Lovelace is an effect of being

' Treatise of Feme Coverts, p. v.

2 Sir Matthew Hale, Historia Placitorum Coronae. The History of the Pleas of the Crown (London,
1736), p. 629. See also Pateman, The Sexual Contract, pp. 123-24, for a discussion of rape and
conjugal right.

13 On stealing an heiress, see n. 20 below.
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“property” — a thing of value without a soul — to others. Thus, in the face
of Clarissa’s assertion of her rights, Lovelace steadies his wavering resolu-
tion by reminding himself that she belongs to the Harlowes.

Clarissa’s abandonment by her family allows Lovelace to maintain the
distinctions between meum and tuum that he finds so important. The
structural importance of this kind of reason for both the dramatic action
involving Lovelace and the psychological disposition of all the characters
is made evident in a comment by Clarissa after she has escaped to
Hampstead from Mrs. Sinclair’s brothel. She tells Anna about the special
dangers awaiting unclaimed chattel in the perilous common: “be pleased
to consider my unhappy situation . .. the man, who has had the assurance
to think me, and to endeavour to make me, his property, will hunt me from
place to place, and search after me as a ‘Stray’” (5:52-53) [3:17]. Claris-
sa’s self-representation shows some awareness of Lovelace’s juridico-
economic assumptions, found also in the following definition of “Stray” in
the Oxford English Dictionary: “Law. A domestic animal found wandering
away from the custody of its owner, and liable to be impounded and (if not
redeemed) forfeited = Estray.” Clarissa registers her society’s attempts to
turn her into chattel, incapable of being self-possessed, even as she realizes
that Lovelace accepts this common attitude.

Although Lovelace claims that his new acquisition makes him feel like
an “Emperor” with absolute power after he tricks Clarissa into leaving
Harlowe Place (3:30) [1:513], his actions reveal that his “natural”
sovereignty must be supported by juridical tactics. He schemes to
implicate Clarissa in a “marriage” validated by her tacit consent, thereby
reserving the law as an aid to his plots, as he tells Jack Belford: “Should she
actually fly, cannot 1 bring her back by authority civil or uncivil, if I have
evidence upon evidence that she acknowledged, though but tacitly, her
Marriage?” (3:354) [2:218].'* As he draws up affidavits and forecasts the
legal actions he will take, Lovelace proclaims himself a devout believer in
his own juridical schemes. Clarissa’s “tacit acknowledgment” leads him to
consider her virtually bound to him by the silken cords of love and the
iron fetters of the law. Thus, he is shocked by Clarissa’s reaction when he

1+ See Albert, “1. The Law vs. Clarissa Harlowe,” pp. 29-31; and Florian Stuber, “Clarissa and
Her World: Form and Content in Richardson’s Clarissa,” Diss. Columbia University, 1980,
pp. 190-99, for discussions of the laws governing tacit consent to marriage. Of course, Lovelace
would not have a case in law, there having been no marriage, but he would have been able to
act as if there were and threaten others with prosecution or bodily injury. According to
Blackstone, a husband “may lawfully claim and retake [his wife] wherever he happens to find
[her], so it be not in a riotous manner, or attended with a breach of the peace” (3:4). This
redress is called recaption. If the wife goes by her own consent, another treatise says, still “the
law always supposes compulsion and force to have been used, because the wife is not supposed
to possess a power of consent.” In this instance, a husband can sue at common law and recover
damages for the loss of his wife (just as he may do for loss of property), although he cannot
recover possession (Laws Respecting Women 53).
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kisses her breast, and he asks Belford for an explanation: “But why makes
she every inch of her person thus sacred? — So near the time too, that she
must suppose, that all will be my own by deed of purchase and settle-
ment?” (4:354) [2:476]. Only by borrowing a vocabulary of dominance
from legal sanctions and from the vulgar world of contract and bartering
can his imagination transform Clarissa into a tractable object of desire.
After his imagination has done its work, his reason reappropriates the
transformed thing in order to make it the object of his claim to proprietary
rights.

Lovelace continues in this juridical mode of thought after the rape. He
tries to extenuate his guilt and assuage his misgivings by turning his and
Clarissa’s relation into a matter of property rights. He admits to Belford
that “if a person sets a high value upon any-thing, be it ever such a trifie in
itself, or in the eye of others, the robbing of that person of it is not a trifle to
him. Take the matter in this light, I own I have done wrong, great wrong,
to this admirable creature” (5:318-19) [3:199]. By raping Clarissa, he has
been a “thief to [his] own joys” (5:323) [3:202]. When he presents his final
defense to Lord M after Clarissa’s death, he uses the same analogy: “I
insisted upon it to them, and so I do to you, Jack, that I ought to be
acquitted of every-thing but a Common Theft, a Private Larceny, as the
Lawyers callit...” (8:162) [4:453]. Lovelace had prefaced his assertion of
relative innocence by putting the case of a miser and a thief, the miser
owning something that he did not need, but without which the thief could
not survive. For miser, read Clarissa; for thief, read Lovelace; for thing,
read hymen. In these remorseful moments when he is nonetheless called
upon to defend himself, Lovelace grants Clarissa relative equality as a
possessor of her own person. He makes Clarissa’s self-possession a matter of
property rights because it allows him to consider restitution for his actions.
Even now, however, Lovelace fails to see the injury sustained by the
person as person. And this failure, in turn, makes it impossible for him to
understand why Clarissa refuses to consider his offers of marriage after the
rape. Never can he free himself from the compulsion to treat a woman as a
thing, not even after Clarissa’s death, when he wishes to possess her stilled
heart.

If Lovelace views Clarissa as an object in order to justify his possession
of her and to accord her a relative value that women lack, Clarissa’s
strong-willed resistance compels him both to acknowledge her status as a
bearer of rights and to appropriate for his private ends the state’s coercive
powers. At the outset of Clarissa’s “incarceration,” Lovelace informs
Belford that he intends to “put her to trials as mortifying to her Niceness,
as glorious to my Pride,” adding that should she show any hint of a pref-
erence to another, he “would shew her no mercy” (3:2) [1:494]. By
choosing the strategy of selective enforcement of his rake’s creed and by
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holding out the promise of mercy to the resistant subject, Lovelace imi-
tates early-modern England’s policing strategies, as they have been
described by Douglas Hay.!® Just as the law stages juridical spectacles to
recreate its social authority, so too Lovelace subjects Clarissa to his private
juridical theatricals. She must be found guilty of being a woman if his
entire psychological and political edifice built upon female bodies is not to
collapse. Clarissa’s failure in the trial means more than her weakness; it
means an acknowledgment of his power.

Clarissa’s will, however, as tenacious as any freeborn Englishman’s,
forces Lovelace to resort to ever-more arbitrary measures. At first, he
scrutinizes her actions for the signs he wishes to find. He places her under
surveillance, and his spies look through keyholes and rifle dressers. In all
he imitates the Harlowes. Just as they watched for the least sign of guilt in
the daughter who resisted their will, Lovelace watches for the guilty
moment when Clarissa will allow him to “awaken the woman in her”: “Let
me begin then, as opportunity presents. — I will; and watch her every step
to find one sliding one; her every moment, to find the moment critical.
And the rather, as she spares not me, but takes every advantage that offers,
to puzzle and plague me; nor expects nor thinks me to be a good man”
(3:94-95) [2:42]. By finding Clarissa’s weakness, exploiting it to her own
disadvantage, and punishing her for allowing herself to be exploited,
Lovelace hopes to subdue her. These practices further reveal Lovelace’s
hybrid character. He complements spectacle and force with the sur-
veillance that, according to Michel Foucault, ushered in new and more
sophisticated regimes of power in the late eighteenth century. This new
mode of discipline, works “without recourse, in principle at least, to excess,
force or violence.”'® It aims to neutralize possible sites of resistance
(puzzlement, plague, rebelliousness) by producing a particular social,
political, and economic regime in the body of the object under scrutiny. In
Lovelace’s case, the order is psychosexual.

Failing to find the “one sliding” step he and his spies watch for,
Lovelace seeks to create the conditions that will produce the guilty person,
thereby giving him license to discipline her will. When Clarissa’s behavior
fails to provide a purchase for his power, he subjects her to conditions
where that power can act independently of her choice. Once again, he
shows his affinity to the Harlowes. When Clarissa failed to respond to
surveillance, isolation, and alienation, they decided to try her resistance
by placing her against her will in her Uncle Antony’s castle, where she
would be compelled to accept the family compact. At that crucial
moment, replete with all the emblems of paternal authority, the Harlowes
expected the “daughter” to subdue the woman. Lovelace expects Cla-
rissa’s trial by ordeal to end in the woman conquering the “angel.” Thus,

\5Hay, “Property, Authority,” p. 42. 18Foucault, Discipline and Punish, p. 177.
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to prove his theorem on the body of Clarissa, he resolves to stop at nothing,
as he tells his correspondent: “Night, mid-night, is necessary, Belford.
Surprize, Terror, must be necessary to the ultimate Trial of this charming
creature” (4:206) [2:376]. Having failed in his aims with new techniques,
he resorts to those associated with arbitrary power, thereby revealing
again that he has an allegiance neither to the future nor to the past.
Torture never had been a part of English criminal procedure, except in
the instance of pressing a person who refused to plead.!’

When terror and surprise (the fire at Mrs. Sinclair’s) also fail to produce
the guilty subject that Lovelace seeks, he redefines the “ultimate trial” to
mean rape. Although he concedes that Clarissa has defeated all his
stratagems, he still maintains his credo of “once subdued, always
subdued.” Clarissa need only feel his weight to plead that she is Lovelace’s
sort of woman. Rape becomes the necessary last resort that will enable him
to preserve his illusion of omnipotence, as he writes to Belford on the night
of the rape: “Is not this the hour of her trial — And in her, of the trial of the
virtue of her whole Sex, so long premeditated, so long threatened? ...
Whether, if once subdued, she will not be always subdued? And will she not want
the very crown of her glory, the proof of her till now all-surpassing
excellence, if I stop short of the ultimate trial?” (5:305) [3:190). Lovelace
turns his necessity into a benefit for Clarissa and for all women. He has no
other choice, in effect, because he admits that “/¢ Jhere’s no triumph over the
Will in force!” If it comes to force then he must have ready a rationale that
will justify it. Unlike the Harlowes, who try to justify their actions by
claiming a good for the entire family, Lovelace acknowledges first a good
to the individual and only by abstract extension to others. Furthermore,
the implication is that once her crowning glory and all-surpassing
excellence has been proven genuine (and only he can provide such proof),
then Lovelace need no longer try the subject. Order will be restored when
the trial comes to an end.

Despite Lovelace’s abuse of her natural and civil rights, and despite her
confinement and rape, Clarissa continues to express her will in a liber-
tarian rhetoric: “I have no patience, said she, to find myself a slave, a
prisoner, in a vile house — Tell me, Sir, in so many words tell me, Whether
it be, or be not, your intention to permit me to quit it? — To permit me the
freedom which is my birthright as an English subject?” (6:36) [3:267]. But
that is not Lovelace’s intention, and so he violates her civil rights. When he
fails to extract a promise from Clarissa that she will not leave the house
while he attends Lord M, he violates her natural rights by assuming that
her prior promise to “rest easy” entailed consent to an unjust

17 Leon Radzinowicz, 4 History of Criminal Law and its Administration from 1750, 4 vols. (London:
Stevens & Sons Limited, 1948), 1:26. Peine forte et dure — pressing a person who refused to plead
— was permitted until 1772,
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imprisonment.!® Clarissa’s rhetoric and Lovelace’s absolutist excesses
begin the textual recuperation of the law. The penknife scene advances
this gradual recuperation.!® The mere mention of legal redress coupled
with Clarissa’s power to harm herself immobilizes Lovelace’s accomplices
and prevents him from raping Clarissa again. When Clarissa declares that
“[t]he Law shall be all my resource: The LAW” (6:67) [3:289], the people
of the house have real reason to be frightened. According to Sir William
Hawkins, “[a]ll who are present and actually assist a man to commit a
rape, may be indicted as principal offenders, whether they be men or
women.”? It is important to note, however, the context of this partial
rehabilitation of the law: it is linked to Clarissa’s threatened self-
annihilation.?! Thus, the moment in which Clarissa’s invocation of the law
aids her also reveals law’s relation to property. Lovelace explains to
Belford that the women in Sinclair’s house are terrified by Clarissa’s threat
because it endangers their “ease and plenty” — that is, their livelihood
rather than their life — thus foregrounding the economic nature of the
law’s deterrent power. This dramatic moment has even more resonance
when juxtaposed to a remark made by William Blackstone in his Com-
mentaries: “the legislature of England has universally promoted the grand
ends of civil society, the peace and security of individuals, by . .. assigning
to every thing capable of ownership a legal and determinate owner.”??
Clarissa may have no one to protect her natural rights, but the law will
deliberate over her carcass. The law, like Lovelace, respects meum and
tuum.

Lovelace’s legalistic rationalizations, his imperial prerogatives, and his
malice prepense constitute the ground of his identity and the basis for his
participation in the larger community. That he recognizes the law’s

18 According to Hobbes, no one was obliged to submit voluntarily to punishment or
imprisonment. See Leviathan, 1.14.93.
19 For another reading of the penknife scene and the law, see Goldberg, Sex and Enlightenment,
p-97.
20 William Hawkins, A Treatise of the Pleas of the Crown, 2 vols. (1716; rpt., London, 1824), vol. 2,
ch. 16, sect. 10, p. 123. Albert mentions a case of heiress stealing in his study of Clarissa (21).
The accomplices of Haagen Swendsen, who was convicted and sentenced to hang for stealing
away Pleasant Rawlins, were tried under the same statute. The Solicitor General read the jury
the indictment, from which is taken the following sentence: “The law, to shew how odious such
offences are, and to deter all persons whatsoever from committing them, has made no
distinction between the principle and the accesories: the abettors, procurers, and contrivers,
are declared and enacted to be, and to be judged as principal felons.” Two of his accomplices
were acquitted; one was convicted, reprieved upon pleading her belly, and finally pardoned
(“The Trial of Haagen Swendsen, at the Queen’s Bench, for forcibly taking away and
marrying Mrs. Pleasant Rawlins, 1 Anne, A.D. 1702” in 4 Complete Collection of State Trials, ed.
T. B. Howell [London, 1816-31], 14:559-96).
Cf. Clarissa’s earlier response to her mother’s assurance that the law will protect them from
Lovelace’s violence: “But, Madam, may not some dreadful mischief first happen? —~ The Law
asserts not itself| till it is offended” (1:122) [1:83].
22 Blackstone, Commentaries, 2:15.
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opposition to his premeditated violence against Clarissa and that such
opposition fuels his sadistic fantasies reveal the social origins of those
fantasies and his own alacrity to think in terms of legal and illegal rather
than, say, beneficial and harmful. Furthermore, Clarissa’s invocation of
the law exhilarates rather than frightens him, for it provides him with yet
another opportunity to demonstrate a universal mastery, as he tells Jack
Belford: “For a Rape, thou knowest, to us Rakes, is far from being an
undesirable thing. Nothing but the Law stands in our way, upon that
account; and the opinion of what a modest woman will suffer rather than
become a viva voce accuser, lessens much an honest fellow’s apprehensions
on that score” (5:340) {3:214]. Lovelace assumes that womanly modesty
will keep his victim from risking the shame and terror of the juridical
spectacle.? In his affair with Miss Betterton, “a modest woman” deterred
from prosecuting, supposedly, by the added incentive of love for her
seducer, he enjoyed total immunity from the law (3:249-50) [2:147]. Yet
the immunity actually deprives Lovelace of his crowning glory, a glory
that the law only can provide him. His treatment of Miss Betterton is just
another commonplace seduction, no different from all that have gone
before and all that will follow.

Lovelace does not fear prosecution, because he feels secure in his
knowledge of the law and women. When he elaborates a rape fantasy
involving Mrs. Howe and Anna, he comments that “there will be greater
likelihood, that these women will not prosecute, than that they will. For my
own part, I should wish they may.” (4:273) [2:421]. A prosecution will give
him the relish of attaining a victory over his opponents within their own
institutions. In his fantasy, Lovelace exploits his peculiar and status-based
charisma within the juridical theater. The courtroom witnesses both the
grand entrance of the heroes, strutting through the crowd, and the
shameful spectacle of the accusers, plodding slowly with heads bowed
under the weight of shame. In his description of the scene, Lovelace glories
in the power of his person: “Would not a brave fellow chuse to appear in
court to such an arraignment, confronting women who would do credit to
his attempt? The country is more merciful in these cases, than in any others: 1
should therefore like to put myself upon my country” (4:273) [2:421-22].
The chilling pun in the last sentence links the rapist’s attitudes toward
women to those toward the law. Neither will be able to resist his superior
force, but neither will dare to call that force coercion. Lovelace imagines
himself and his co-defendants “dressed-out each man, as if to his wedding-
appearance,” just prior to the moment when he shall assume dominion
and possession, ratified by the very covenants that he scorns. Nor does he

23 For a discussion of prosecutions for rape, see my article “‘A Penetration which Nothing Can
Deceive’: Gender and Juridical Discourse in Some Eighteenth-Century Narratives,” Studies in
English Literature 29 (1989):535-61, esp. nn. 33-34.
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espouse merely the women; he wins the hearts of all: “Then we shall be
praised — Even the Judges, and the whole crouded Bench, will acquit usin
their hearts; and every single man wish he had been me!” (4:273-74)
[2:422].

Lovelace’s confident mastery arises from his quick wit and his sexual
prowess. Just as he cannot imagine any woman strong enough to resist
him, so too he cannot envision a court able to convict him. The conquest of
the law poses no greater difficulties to his imagination than the conquest of
a maidenhead, and he suffers no performance anxiety when the scene
shifts from the sexual to the juridical stage. Even in the worst of all possible
scenarios — being condemned to death — he has the priapic ace up his
sleeve:

being a handsome fellow, I shall have a dozen or two of young maidens, all dressed
in white, go to Court to beg my life — And what a pretty shew they will make, with
their white hoods, white gowns, white petticoats, white scarves, white gloves,
kneeling for me, with their white handkerchiefs at their eyes, in two pretty rows, as
Majesty walks thro’ them, and nods my pardon for their sakes!  (4:277) [2:424]

The suppliant virgins are Lovelace’s private phantasms, but they indicate
his compulsive need for domination. In this scene, the absent emperor of
sex nominates his minions to manipulate the king and to circumvent the
court’s finding. Relying on neither reason nor force, Lovelace conquers by
his sheer presence (or the profit of that presence). He considers himself a
supreme lawgiver, just as he had when he devised the “scheme for annual
marriages,” in which the law enabled his display of phallic might (5:292)
[3:181].2¢

At the end of the fantasy of the suppliant virgins, Lovelace makes a
curious legal observation, characteristic of the lawyer rather than of the
dreamer. Having just secured a pardon for himself, he makes the following
confident boast: “And, if once pardoned, all is over: For, Jack, in a crime
of this nature there lies no appeal, as in a murder” (4:277) [2:424]. Has
Lovelace been at the Inns of Court? (Hickman has, and Lovelace’s
contempt for him needs no elaboration.) The “appeal” of which Lovelace
speaks is a private criminal prosecution brought by the injured. Blackstone
defines this method of prosecution in the following manner: “An appeal,
therefore, when spoken of as a criminal prosecution, denotes an accusation
by a private subject against another for some heinous crime, demanding
punishment on account of the particular injury rather than for the offense
against the public.”? It could be brought for murder, larceny, and rape;
moreover, it could be brought even if the accused had been tried on

24 Tt is interesting to note that Pufendorf lists the tribes and nations where the duration of
marriage is determined by contract. He finds these nations either degenerate or barbarian. De
Jure Naturae et Gentium, 2:876.

25 Blackstone, Commentaries, 4:312.
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indictment and acquitted or convicted and subsequently pardoned.2®
Although Blackstone notes that the appeal was seldom used, it was
nonetheless an available process at this time. The point here is a minor
one: Lovelace is mistaken in his assertion. Did Richardson choose to make
this another instance of Lovelace’s bravado, or was the law obscure in this
point??” Whatever the answer, Lovelace’s claim reveals his imagination’s
reliance on the law and the way in which the law limits that imagination.

Finally, Lovelace’s confidence in his forensic skills is again evident in his
first meeting with Clarissa’s cousin Morden, who has come to investigate
Lovelace’s treatment of her. In their first meeting, the two men waver
between challenging each other to a duel and resolving their conflict in a
dispassionate manner. Lovelace, however, distorts the facts of the case,
declares himself a man of honor, and produces evidence that temporarily
satisfies his antagonist: a letter from Charlotte Montague, in which she
tells Clarissa that Lovelace is ready to make suitable amends for his
actions. Lovelace exults in this victory through manipulation:

So thou seest, Belford, that it is but glossing over one part of a Story, and omitting
another, that will make a bad cause a good one at any time. What an admirable
Lawyer should I have made! And what a poor hand would this charming
creature, with all her innocence, have made of it in a Court of Justice against a
man who had so much to say and to shew for himself! (7:298-99) [4:230-31]

Saying and showing, wit and presence remain the man’s primary
strengths. These strengths, however, draw their power and their forms
from juridical discourse. Without the judge, jury, and spectators who
inhabit his imagination; without the laws protecting heiresses and secur-
ing property; without negotiated marriages and financial settlements,
Lovelace would dissolve into the crowded night of sexual incontinence, a
mere slave to lust along with poor Belton, Mowbray, and the others.
Although he professes to be either heedless of the law or observant of
mutual obligation when it suits him {(6:53) [3:278] and (5:64) [3:24]}, his
desires depend upon juridical discourse. Rather than a perfect Proteus,

26 “[S]o neither will a pardon by the king be any bar to an appeal” (Hawkins, Treatise of the Pleas
of the Crounm, bk. I, ch. 25, sect. 35, p. 344). “[I]f he [the accused] has been tried by indictment,
and acquitted; or found guilty and pardoned by the king, he is still liable to be prosecuted at
the suit of the party by appeal, not having been punished for the crime of which he stands
accused” (Laws Respecting Women 316).

In The History of the Pleas of the Crown, Sir Matthew Hale gives the requirements for an appeal of
rape (which is disallowed if the woman consent after the fact): “As to the appeal of the party
ravished two things are necessary, 1. That she make fresh discovery and pursuit of the offence
and the offender, otherwise it carries a presumption that her suit is but malicious and feigned;
... 2. That the appeal be speedily prosecuted, for it seems, that a year and a day is not allowed
in this appeal, but some short time, tho’ it be not defined in law what time, but lies much in the
discretion of the court upon the circumstances of the fact, yet the statute of West. I. cap. 13
allowd {sic] but forty days: long delay of prosecution in such cases of rape always carries a
presumption of malicious prosecution” (632).

2
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Lovelace resembles a Procrustes whose conscience and imagination are
plotted upon the law’s iron matrix, the axes of which are a respect for
property and a willful disregard of the rights of the potential wife.

III Clarissa’s virtue and the law

The rape of Clarissa is never disputed, even though at least one recent
commentator has found it justifiable.?8 Before leaving Richardson’s novel,
however, I want to consider Clarissa’s refusal to prosecute Lovelace for the
light that it casts on the text’s juridical ideology. Margaret Doody attri-
butes the refusal to a religious motive: the renunciation of bourgeois
society in favor of an “ascetic” and “other-worldly” religion.?® Rich-
ardson himself noted that he did not wish to leave his “Heroine short of
Heaven,” but religious vision need not necessarily entail a renunciation of
all social ties and duties.3? In fact, given Clarissa’s express concern for
society and Protestant suspicion of religious asceticism, one is forced to
look for additional motives. Other critics emphasize the psychological
consequences of victimization as the reason for Clarissa’s choosing not to
prosecute. Rita Goldberg has called Clarissa “the perpetual victim, the
unjustly accused political prisoner in a male world where rapist and
rapacious alike go free.”?! And Leopold Damrosch uses the words of
Georg Lukics to characterize her as one suffering “‘the torment of a
creature condemned to solitude and devoured by a longing for com-
munity.’ 32 Carol Kay argues that Clarissa eschews prosecution because
of “[m]asculine sexual cruelty” and the possibility that prosecution might
“further injure the victim and harden the public.”*® Law has no place in
Clarissa’s irremediably altered world because she no longer has a place in
any human community. Finally, most critics — including Kay and
Goldberg — emphasize Clarissa’s reasonable assumption that she cannot
expect justice to be done. Terry Castle concurs, noting that Clarissa’s
“lack of faith in the power of judicial testimony is justified . . . A legal brief
is as much an arbitrary ‘construction’ as anything else; the ‘facts’ of a
situation can be interpreted and presented any way one wants. Fearing

28 “[R]ape is the most cogent response to Clarissa’s fictional projection of her self as a whole
unified body ‘full of light.’ [Lovelace] can subvert this fiction by introducing a small part of
himself into Clarissa” (Warner, Reading “Clarissa” 49). Terry Eagleton responds to Warner’s
position by noting that “[i]t seems logical, then, that a contemporary deconstructionist should
find Lovelace the hero and Clarissa the villain, without allowing a little matter like rape to
modify his judgement” ( The Rape of Clarissa 66).

2% Doody, Natural Passion, p. 179. Flynn also follows this line of reasoning in part. See Richardson:
A Man of Letters, pp. 26fY.

30 Richardson, “To Lady Bradshaigh,” 15 December 1748, Selected Letiers, p. 108.

3! Goldberg, Sex and Enlightenment, p. 101.

32 Damrosch, God’s Plot, p. 256. 33 Kay, Political Constructions, p. 187.



96 Family and the law

such contamination of her ‘Story,” Clarissa thus refuses to litigate.”3*
Reasoning from Blackstone’s dictum that “a jury will rarely give credit to a
stale complaint” in the case of rape, Carol Flynn also concludes that, even
had Clarissa prosecuted Lovelace, its success would have been doubtful 3

Behind both the religious and the psychological explanations for Claris-
sa’s failure to prosecute Lovelace for rape lies the same principle applied
differently. In each, Clarissa is read as withdrawing her aims or energies
from the society that has shattered her hopes and ideals. Psychological
explanations emphasize the (secular) withdrawal from an offending world;
religious explanations the translation to a just and rewarding afterlife.
Neither, however, except by implication, criticizes the law as strongly as
the readings of feminist and feminist-influenced critics like Castle, Flynn,
Goldberg, and Kay. In order to describe Clarissa’s virtue more fully,
especially with regard to the religious and psychological determinants that
define her relation to the law, I shall examine the vexed issues of virtue and
prosecution, self-interest and civic duty in this section. By doing so, 1
intend to bring into greater prominence the dramatically minor but
ideologically central compromise formation that arises from the traumatic
violation of innocence, which in turn generates the recuperation of an
ordering rhetoric: Jack Belford as model juridical subject. That Belford
lacks the intensity of the other major correspondents (Clarissa, Anna
Howe, Lovelace), that he undergoes a religious conversion, and that he
becomes the final textual authority on which all readers within and
without the novel ultimately rely illustrate the means by which the text
recuperates civic order. Through the progressive absorption and rami-
fication of juridical principles within a pious and worldly man, the
narrative restores the law. In short, it endows it with a masculinized
version of Clarissa’s equitable virtue.

To understand fully the relation between Clarissa’s virtue and the law, it
is well to begin with Carol Flynn’s conclusion that Clarissa could not have
prosecuted Lovelace successfully. Flynn bases her conclusions on an
extended comparison of Clarissa’s case and the trial of Lord Baltimore for
the rape of Sarah Woodcock, a twenty-nine-year-old milliner working in
her father’s shop. During the trial, the judge instructed the jury to note the
time elapsed between the supposed rape and the complaint. He then added
the following admonition: “She [Sarah Woodcock] has owned the injury
was received December 2lst, and the complaint was not made till
December 29th, but she has accounted for it in the manner you have heard
[fear and coercion prevented her from making the complaint].”3¢ The jury

34 Castle, Clarissa’s Ciphers, p. 128.

35 Blackstone, Commentaries, 4:211; Flynn, Richardson: A Man of Leiters, pp. 111-12.

36 “The Trial of Frederick Calvert, Esq; Baron of Baltimore . .. for a Rape on the Body of Sarah
Woodcock,” (London: Owen and Gurney, 1768), pp. 73-74.



Lovelace’s legalistic imagination 97

acquitted Lord Baltimore after hearing testimony that Sarah Woodcock
never showed a single sign of distress during the entire time that she
resided with his lordship.3” The burden of their testimony implied that
Miss Woodcock had prostituted herself for money and comfort. And
although according to Hawkins even a “common strumpet” falls under the
protection of the rape statutes, it is unlikely that a jury would credit the
testimony of a strumpet, notorious or not.3® Lord Baltimore’s acquittal
may well may have borne out the plaintiff’s initial belief that she could not
prosecute “with safety.” When asked in the trial what she meant by this
remark, she explained: “I meant, that as he was a man of so much money
and power, that there might be a great deal of bribery, and that justice
might not be done.”3? Flynn reads this trial as the jury’s preference for the
defense’s corroborated — if circumstantial — evidence against the plaintiff’s
word and against expert medical testimony stating that Sarah Woodcock’s
genitals showed signs of recent brutal force. Flynn infers that Clarissa
would have fared no better. Sarah Woodcock’s fears also support Castle’s
reading.

Might Clarissa have fared better if she had decided to prosecute? She is
raped on the night of June 12; she escapes from Mrs. Sinclair’s on the
morning of June 28. Already more than a fortnight has passed, nor did she
go directly upon escaping to the local magistrate. There is a precedent,
however, for seeking an indictment even after some time has passed. In
1631 Mervin Lord Audley was tried for rape and sodomy. In that trial the
question of law regarding the lapse of time between crime and complaint
was put to the judges:

Whether it is adjudged a Rape, when the woman complaineth not presently? And
whether there be a necessity of accusation within a convenient time, as within 24
hours? The Judges resolve, that inasmuch as she was forced against her will, and
then shewed her dislike, she was not limited to any time for her complaint; and
that in an Indictment, there is no limitation of time, but in an appeal there is.*°

Although the lapse of time would not necessarily be a bar to prosecution,
Clarissa’s need to “show dislike” might be. For one thing, she failed to
contradict Lovelace’s public assertions that they were married, and
Lovelace had drawn up an affidavit to that effect from “witnesses” who
attended the dinner given for Miss Partington (3:355) [2:219]. Despite this
omission, Clarissa’s powerful presence might have vied with Lovelace’s for
the court’s sympathy. (It is important to note that he does not include her
in his rape-trial fantasy.) Furthermore, as Richardson wrote to Lady

37 One digest writer declared the acquittal to be “contrary to the opinion of the judge who tried
him” (Laws Respecting Women 314).

38 Hawkins, Treatise of the Pleas of the Crown, bk. 2, ch. 16, sect. 7, p. 122. See also n. 23 above.

39 “The Trial of Frederick Calvert, Esq; Baron of Baltimore,” p. 23.

40 Howell, State Trials, 3:415.
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Bradshaigh, Clarissa is “of equal Degree with the Gentleman, and of
superior, at least equal Talents.”*! Because Clarissa is a woman with
property, a jury sitting on the case would not necessarily have entertained
a suspicion of prostitution or of fortune-hunting. Finally, would the
testimony of the likes of Mrs. Sinclair, a notorious brothel-keeper, con-
vince a jury? Would it not be as likely that Joseph Leman, stung by
remorse, should turn to the aid of his young lady by revealing “his
Honner’s” plot? Or that Belford, forced to make a difficult moral choice,
might give a material sign of his conversion?

Given these hypothetical variations on the plot, Clarissa’s refusal to
prosecute Lovelace can be read as the text’s critique of the way that
juridical principles have penetrated social relations as well as a reflection
on certain failings in the law itself. The critique includes both Lovelace’s
economically inflected legalistic conscience and the social relations that
accord Clarissa value only as property to be held. As I noted in the
discussion of the penknife scene, the law offers protection to Clarissa’s
valuable body because through it may pass the inheritance so eagerly
sought by all. By the statute 3 Hen VII, c. 2, “stealing an heiress” was
made a felony, and by 30 Eliz c. 9, benefit of clergy was denied to
“principals, procurers, or accessories defore the fact.” Under the statute it
had to be proven that a woman was taken against her will for “lucre” and
subsequently “married or defiled,” thus leaving women without property
the recourse of a complaint for rape only, a situation which, by 1770,
lessened “the social and ethical value of the statute.”*? Clarissa’s case
certainly falls within the statute since she has “substance, either real or
personal”; but neither the particular matter of her substantial complaint
(rape) nor Lovelace’s breach of faith would be addressed by it. This law,
aimed as it is at Clarissa’s juridical character as heiress, is ignorant of her
chief concerns, which are non-economic. If any one were to prosecute
Lovelace under this statute, it would most likely be Clarissa’s brother.

What then about swearing a complaint of rape against Lovelace before
a magistrate? Many cogent arguments in favor of prosecution come from
Clarissa’s correspondents. Anna reasons that prosecution would protect
her, Clarissa, and “innocents who otherwise may yet be deluded and

41 “To Lady Bradshaigh,” 15 December 1748, Selected Letters, p. 106.

42 Blackstone, Commentaries, 4:208. Radzinowicz, History of Criminal Law, 1:441. For an account of
a trial under this statute, see note 20 above. The compiler of a legal digest notes that the statute
can be construed to allow for the possibility that the woman may have been tricked by her
abductor:

And though possibly the marriage or defilement after her forcible taking away, may be by her consent, she
being wrought upon to give it by persuasion and management; yet such subsequent consent does not abate
the felony, if the first taking away was against her will; and so vice-versa, if the woman be originally taken
away with her own consent, yet if she afterwards refuse to continue with the offender, and if forced against
her will, as properly as if she had never given any consent at all. For till force was put upon her, she was in
her own power. (Laws Respecting Women 294)
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outraged by him” (6:196) [3:375]. Mrs. Howe invokes the “good of
Society” and admonishes Clarissa “to overcome her scruples out of regard
to her Family, her Acquaintance, and her Sex, which are all highly
injured and scandalized by [Lovelace’s] villainy to her” (6:201-2)
[3:378-79]. Her spiritual advisor, Dr. Lewen, offers much the same advice
as Mrs. Howe: “your Religion, your Duty to your Family, the Duty you
owe to your Honour, and even Charity to your Sex, oblige you to give
Public Evidence against this very wicked man” (7:225) [4:181]. Except for
a concession made to Anna, for whom she would sacrifice her “scruples” in
a prosecution if she thought her friend threatened by Lovelace’s ven-
geance, Clarissa rejects this advice. She tells the Howes that she could not
bear to “prosecute him and his accomplices in a Court of Justice,” and to
Anna she confesses that she “should not survive [her] first appearance at
the Bar he should be arraigned at” (6:194, 211) [3:374, 385]. By the time
she writes to Dr. Lewen, however, some five weeks later and two weeks
before her death, she explains that the publication of her private papers,
which will be warning enough to others, makes a trial unnecessary.
Furthermore, the trial’s outcome (and thus its didactic efficacy) would be
“doubtful” by comparison. Even if the prosecution succeeded, she argues,
Lovelace’s influential friends would very likely secure him a pardon. And
a pardoned Lovelace would seek vengeance. All these reasons support the
modern critics’ observations on Clarissa’s decision not to prosecute. In the
same letter to Dr. Lewen, however, she also calls the prosecution “the end
so much wished for by my friends,” those same friends who had tried to use
Clarissa before to advance their own interests. “The evil,” she continues,
“(respecting myself, and not my friends), is merely personal” (7:230-32)
[4:184-86]. In rejecting her friends’ ends, she also rejects the value that
they have accorded her “person” but not her “self.”

Clarissa’s refusal to prosecute can be seen, then, as a criticism of the way
that juridical social structures have objectified her as much as a criticism of
the law itself. Because she has found the marriage contract to be primarily
an economic negotiation, and because the social contract is similar to it,
she rejects the ties that bind and the words that guarantee such bonds.*3
Even Lovelace, who at first seemed different from her family, has turned
out to be just the same. Clarissa’s profoundest experiences with most of the
characters in the novel have been Hobbesian; and she discovers that “the
bonds of words are too weak to bridle mens [sic] ambition, avarice, anger,
and other Passions, without the feare of some coércive Power.”4* This
discovery underlies her rejection of Lovelace’s appeals after the rape:

43 For the homology between the two kinds of contract, see M. L. Shanley, “Marriage Contract
and Social Contract in Seventeenth Century English Political Thought,” The Western Political
Quarterly 32.1 (1979):79-91.

++ Hobbes, Leviathan, 1.14.96.
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bind every word with a solemn appeal to that God whom thou art accustomed to
invoke to the truth of the vilest falshoods [sic], and all will still be short of what
thou kast vowed and promised to me. And, were not my heart to abhor thee, for
thy perjuries, as it does, I would not, 1 tell thee once more, I would not, bind my
Soul in covenant with such a man, for a thousand worlds! (5:376) [3:239]

Like the worlds on worlds that John Donne’s lover rejects in “The
Good-Morrow,” the worlds of exchange and accumulation, of prostitution
and bad faith are rejected categorically by Clarissa. Because law con-
stitutes more than one of those worlds —if not all of them — it falls under her
blanket condemnation of all perversions of word and deed to attain
worldly, selfish ends. And yet to read the heroine’s case as a general
indictment of law is to miss the text’s gradual interweaving of Clarissa’s
rhetoric and socially necessary juridical principles. Clarissa does not stand
over against actually existing juridical discourse; rather, her particular
virtue contributes to its equitable correction.

Throughout her ordeal Clarissa expresses the principles that enable this
equitable correction, though perhaps never so clearly as when she rebukes
Lovelace for claiming that he has been just and generous to her:

TrUE GENEROSITY is not confined to pecuniary instances: It is more than politeness:
It is more than good faith: It is more than honour: It is more than justice: Since all
these are but duties, and what a worthy mind cannot dispense with. But TRUE
GENEROSITY 1s Greatness of Soul. It incites us to do more by a fellow-creature,
than can be strictly required of us. It obliges us to hasten to the relief of an object
that wants relief; anticipating even such a one’s hope or expectation. (4:100)
[2:304]

Clarissa’s definition of true generosity describes a virtue that countervails
self-interest and exceeds both middle-class civility and patrician noblesse
oblige. As an active virtue that hearkens to the heart’s counsel, true
generosity — when allowed to speak in its turn — erases distinctions between
duty and sympathy. In other words, it is the antithesis to legalism, which
has not only shaped Lovelace’s perceptions and projections but has also
informed almost all social relations in the novel. Seen in this light, true
generosity is the text’s secular utopian moment. It rings continuously as a
challenging summons to the individual to attempt to forge non-
exploitative social relations despite the likelihood of betrayal in a society
where words are weak and coercive powers take the side of the betrayer.
In short, it provides one dialectical element necessary for the recuperation
of the law.

The utopian nature of these sentiments is foregrounded, however, by
Clarissa’s only direct encounter with society’s coercive powers. Although
she refuses to use the law for self-vindication, deterrence, or punishment, it
momentarily claims her, not as victim but as violator, a wrongdoer in a



Lovelace’s legalistic imagination 101

pecuniary matter. Arrested for failing to pay Mrs. Sinclair’s bill for
lodgings (in effect failing to pay an accessory to her own rape), Clarissa
tells Belford that “[t}he prison was a large DEATH-STRIDE upon me — 1
should have suffered longer else!” (7:400) [4:299]. It is a fitting irony that the
law that failed to protect her serves as executioner for the hostile powers
active within the family and within gender relations. The realistic repre-
sentation of her imprisonment almost negates Clarissa’s utopian rhe-
toric.*> In actual civil society one is either with the law like the Harlowes
or against it like Lovelace; or one is nothing. And to be nothing is finally
what the Harlowes and Lovelace had sought to make Clarissa. But her
antagonists’ joint success in reducing the woman to nothing marks them
finally as knowers of the law’s letter and ignoramuses of its spirit. Even if
the law does not return to take revenge fully on this partial local know-
ledge, it does provide a repudiation of their various claims to social
authority by relocating that authority in Jack Belford, who stands apart
from both as the other element necessary for juridical recuperation.

IV Jack Belford’s juridical individualism

When Lovelace demands that Belford deliver Clarissa’s dead heart to him,
or when he expects to possess her testament even though he could not
possess her will, the persistence of his juridical principles even in the face of
their disastrous consequences is startling. Clarissa’s reflection on Lovelace
before the rape is also a reflection on the kind of juridical reason that he
embodies: “What a dreadful, what a judicial hardness of heart must thine
be; who canst be capable of such emotions as sometimes thou hast shewn;
and of such sentiments, as sometimes have flowed from thy lips; yet canst
have so far overcome them all, as to be able to act as thou has acted, and
that from settled purpose and premeditation ...” (5:250) [3:152]. Claris-
sa’s indictment gives the lie to Lovelace’s contention that his passions rule
his interests. She speaks with an intense conviction from a heart that
sought its fellow in Lovelace’s breast but found instead a heart ruled by
egoistic calculation and disregard for social ties. So she writes to Belford
after reading his extracts from his friend’s letters: “men of very con-
temptible parts and understanding may succeed in the vilest attempts, if
they 