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PREFACE

When I commenced my doctoral research in 2004, the topic of China’s
potential compliance with its World Trade Organization (WTO) commitments
was of great scholarly interest and also fitted well with my own academic back-
ground in both law and Chinese Studies. With China’s accession to the WTO
on 11 December 2001, China formally committed to comply fully with the
WTO Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) immediately and without any transition period. This commitment
to comply with the stringent TRIPS standards was a major undertaking for a
country in which modern intellectual property (IP) laws had only begun to be
drafted in the 1980s, and thus China’s subsequent compliance with the TRIPS
Agreement was of significant interest to various groups of stakeholders—the
WTO itself, trading partners and rights-holders. Although I was not an expert
on IP law, I also found China’s IP system and attempts to comply with the
TRIPS Agreement to be a fascinating area for research.

It quickly became clear that China swiftly amended its legislation to trans-
plant TRIPS-compliant rules into the domestic IP system. However, a gap was
soon perceived between the substantive legislation and enforcement practices
experienced by rights-holders on the ground. I explored this “enforcement
gap” in my first phase of fieldwork in 2005-6 through the use of a survey as well
as a series of follow-up interviews with a wide variety of business and legal pro-
fessionals working on the ground in China. IP remained a key area of interest
in the intervening decade, and then I returned to China for a second phase of
fieldwork in early 2015 in order to see how the post-TRIPS IP system was being
adapted to local conditions in the longer term. With WTO accession already 15
years in the past, this book can now provide a powerful and unique perspective
both of the short-term transplant of TRIPS standards into the formal substan-
tive law and of the longer-term adaptation of these standards into local enforce-
ment practices through the voices of those actually working within the system.

This study would not have been possible without generous financial support
from Nottingham University Business School to whom I am very grateful. Not
only did I receive funding for my doctoral study, but I was also the recipient of
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significant internal research funding to support my 2015 ficldwork in China,
as well as a semester of study leave which enabled me to write up my find-
ings. I am also grateful to the University of Nottingham’s Institute of Asia and
Pacific Studies which also offered a small grant to support my 2015 fieldwork. I
would also like to express my thanks to Christy Liu and Jingyi (Jane) Yuan who
offered invaluable practical guidance and research assistance in both phases of
the research study. I am also hugely indebted to the scores of individuals in
China and beyond who generously gave their time to participate in this study
and to share their experiences so candidly. This study would not have been
possible without them, although they must remain anonymous. Finally, thanks
to my family, in particular my husband, Gordon, not only for supporting my
fieldwork but also for putting up with my grumpiness throughout the writing
process.

Aston University Kristie Thomas
Birmingham, UK
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CHAPTER 1

Introduction

1.1 THE SIGNIFICANCE OF INTELLECTUAL PROPERTY
IN CONTEMPORARY CHINA

With its accession to the World Trade Organisation (WTO) on 11 December
2001, China formally committed to comply fully with the WI'O Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS) immedi-
ately and without any transition period. This commitment to comply with the
stringent TRIPS standards was a major undertaking for a country in which
modern intellectual property (IP) laws had only begun to be drafted in the
1980s, and thus China’s subsequent compliance with the TRIPS Agreement is
of significant interest to various groups of stakeholders: the WTO itself, trading
partners and rights-holders. With WTO accession now already 15 years in the
past, surveying the evolution of China’s intellectual property system from this
point can provide a powerful and unique perspective of both the short-term
transplant of TRIPS standards into the formal substantive law and the longer-
term adaptation of these standards into local enforcement practices. It is clear
that China swiftly amended its legislation to transplant TRIPS-compliant rules
into the domestic IP system; however, a gap was soon perceived between the
substantive legislation and enforcement practices experienced by rights-holders
on the ground. Furthermore, many of China’s key trading partners such as the
United States (US) and the European Union (EU) still express disquiet about
the effectiveness of IP enforcement on the ground, with China continuing
to be the source of 80% of counterfeit goods detected at the EU’s borders
(European Commission 2015).

Nevertheless, it is undeniable that significant changes have been made to the
IP system in China since accession to WTO, and further improvements to the IP
system are now seen as a key government priority, as encouraging entrepreneur-
ship and innovation is seen as key to rebalancing the Chinese economy which has
previously relied on manufacturing low-cost exports as a key source of growth.

© The Author(s) 2017 1
K. Thomas, Assessing Intellectunl Property Compliance in

Contemporary China, Palgrave Series in Asia and Pacific Studies,
DOI10.1007,/978-981-10-3072-7_1
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As costs such as labour increase, low-end manufacturing has been losing its
competitiveness, and thus China needs to look elsewhere for alternative sources
of economic development to sustain the remarkable rates of growth that have
continued throughout the ‘reform and opening-up’ era since 1978. The People’s
Republic of China’s (PRC’s) central government clearly sees investing in start-
ups, high-tech companies and the service sector as the nation’s economic future,
with Premier Li Keqiang claiming at the National People’s Congress (NPC) in
March 2016 that 12,000 companies were founded every day in 2015. Many of
these newly formed companies also benefit from substantial state benefits and
handouts with the aim of inculcating a culture of ‘mass entrepreneurship’ to
support future economic growth (Schuman 2016). Indeed, according to the
Global Innovation Index 2016, China became a ‘top 25’ innovative economy for
the first time, also becoming the first middle-income country to do so (WIPO
20164, p. xviii). Nevertheless, despite impressive expansion in innovative activity
in China, it is evident that an effective functioning IP system is a key foundational
prerequisite upon which such an innovative knowledge-based economy can be
constructed. Thus, intellectual property is of great significance in contemporary
China and this study seeks to assess the evolving state of IP in China primarily
through the experiences of respondents based on the ground in China to mea-
sure how China’s compliance with the TRIPS Agreement has changed since
WTO accession in 2001.

This chapter will next consider the significance of international intellectual
property by laying out the development of IP, from the national level in the
early years of IP, to the international with the signing of the Paris and Berne
Conventions in the late nineteenth century, to the global with the inclusion of
international IP standards in the WTO system. Then the significance of WTO
accession for China will be outlined as well as giving an overview of the key
agencies involved in the IP system as well as considering the implications for
the current IP system of the instrumentalist nature of the post-WTO legal sys-
tem in China. The fourth section will describe the development of intellectual
property in China prior to WT'O accession, which occurred in four phases: dur-
ing imperial China; introduction of IP laws in the early twentieth century by
the Nationalist Guomindang government; the changes made after the Chinese
Communist Party founded the PRC in 1949; and finally the modern IP laws
passed since the ‘reform and opening-up’ period began under Deng Xiaoping
in 1978. The final section will provide an outline of the research project, detail-
ing the key research questions as well as offering an overview of the structure
of the book and the content of the subsequent chapters.

1.2 THE SIGNIFICANCE OF INTERNATIONAL INTELLECTUAL
PROPERTY

1.2.1  Definitions and Context

According to the World Intellectual Property Organisation (WIPO), intellectual
property “refers to creations of the mind: inventions, literary and artistic works,
and symbols, names, images, and designs used in commerce” (WIPO 2005).
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This is similar to the definition used by the WTO, which states that “Intellectual
property rights are the rights given to persons over the creations of their minds.
They usually give the creator an exclusive right over the use of his/her creation
for a certain period of time” (World Trade Organisation 2005a). These defini-
tions emphasise the origins of intellectual property in the mind of the creator or
inventor. It is clear that intellectual property can include various categories of
rights, apart from the traditional protection for copyright, trademark and pat-
ent. Indeed the TRIPS Agreement is exhaustive in its approach to the IP rights
covered by the Agreement. TRIPS Article 1(2) provides that “for the purposes
of this Agreement, the term ‘intellectual property’ refers to all categories of
intellectual property that are the subject of Sections 1 through 7 of Part 11”7
(World Trade Organisation 1994). Therefore, the TRIPS Agreement covers a
total of seven areas of intellectual property:

Copyright and related rights (Part 11(1));

Trademarks (Part I1(2));

Geographical indications (Part I1(3));

Industrial designs (Part 11(4));

Patents (Part 11(5));

Layout designs (Topographies) of integrated circuits (Part I11(6));
Protection of undisclosed information (Part I1(7)).

Consequently, for the sake of brevity, intellectual property or IP shall be
referred to throughout this book, but it should be borne in mind that the
definition of intellectual property that is used is the broad definition above, as
used in the TRIPS Agreement.

In order to appreciate the significance of the TRIPS Agreement in terms of
international intellectual property protection, it is necessary to first understand
the origins of intellectual property rights. Intellectual property protection
began around the time of widespread industrialisation across Europe, although
the recognition of marks of ownership clearly existed long before this period.
Indeed, one of the first known references to intellectual property protection
dates from 500 BC when chefs were granted year-long monopolies for creating
culinary delights in the Greek colony of Sybaris (Moore 2001, p. 9). However,
a recognised system of intellectual property protection was not formally intro-
duced until much later. Patents came into existence in Venice around 1500 and
had spread to most of the main European powers by 1550 (Ostergard 2003,
p. 12). The first formal patent system in Venice was highly significant as “for
the first time a legal and institutional form of intellectual property rights estab-
lished the ownership of knowledge and was explicitly utilized to promote inno-
vation” (May and Sell 2006, p. 58). The origins of copyright, on the other
hand, trace to the establishment of printing; copyright emerged from a concern
to control this new technology. This concern led to the world’s first copyright
act, the Statute of Anne in 1710, entitled “An Act for the Encouragement of
Learning, by vesting the Copies of Printed Books in the Authors or Purchasers
of such Copies, during the Times therein mentioned” (Goldstein 2001, p. 5).
Furthermore, early legislative developments in Britain in the seventeenth and
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eighteenth centuries covering intellectual property are frequently seen as the
dawn of modern intellectual property law (May and Sell 2006, p. 73).

Various countries enacted intellectual property laws over the next century,
but it was not until the late nineteenth century that international intellectual
property protection was considered necessary. This need “became evident
when foreign exhibitors refused to attend the International Exhibition of
Inventions in Vienna in 1873 because they were afraid their ideas would be sto-
len and exploited commercially in other countries” (WIPO 2006). This led to
the Paris Convention for the Protection of Industrial Property in 1883, which
was the first international agreement to deal with IP rights (WIPO 2016D).
This was followed by the Berne Convention for the Protection of Literary and
Artistic Works of 1886, which dealt specifically with creative works such as
books, plays and music (WIPO 2016¢).! These two international conventions
originally had few signatories, but included a secretariat from the outset. The
Paris Convention had 14 initial member countries when it came into force
in 1884 (WIPO 2004, p. 241) and the Berne Convention had eight original
members in 1887. The respective secretariats merged in 1893 and eventually
became the World Intellectual Property Organisation (WIPO) in 1967, which
then became part of the United Nations (UN) system of specialised agencies in
1974 (WIPO 2004, p. 5).

Hence, intellectual property has a long history of protection at an interna-
tional level, but the WIPO-administered system was widely criticised as insuf-
ficient as IP began to grow in importance in the 1970s and 1980s. Thus, it
was proposed that intellectual property protection be incorporated into the
existing multilateral trading system under the General Agreement on Tariffs
and Trade (GATT) 1947. Therefore, the development of intellectual property
protection could be said to have three distinct phases: national, from the fif-
teenth to the late nineteenth century; international, from the passing of the
Paris and Berne Conventions in the 1880s until the final decades of the twen-
tieth century; and global, from the inclusion of IP in the multilateral trading
system with the establishment of the TRIPS framework in 1994. As a result,
the TRIPS Agreement can be seen as highly significant from the perspective
of the historical evolution of IP protection as it began a new phase of develop-
ment—that of global protection.

Although the Paris and Berne Conventions were significant at the time they
were agreed for embodying the principles of non-discrimination and national
treatment, they “neither created new substantive law nor imposed new laws
on member states; rather, they reflected a consensus among member states
that was legitimated by domestic laws already in place” (Sell 2003, pp. 10-1).
Accordingly, the Conventions allowed wide variation in IP protection offered
by the signatories and recognised that different countries may require different
levels of IP protection according to their different levels of economic develop-
ment. As the TRIPS Agreement downplays this inherent flexibility in favour of
the promotion of universality, it is indeed a significant step in the progression
of IP protection, and its inclusion in the GATT/WTO system will now be
examined in more detail.
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1.2.2  The Development of Intellectual Property in the International
Trading System

Although the GATT, the forerunner to the WTO, was not established until
1948, consideration of the benefits of multilateral trade agreements had begun
as early as the 1930s. Due to the Great Depression, import tariffs and other
discriminatory barriers were raised. However, as:

many large economies became protectionist simultaneously or in retaliation, so
more rather than less suffering resulted from these policies...Hence the belief that
there must be gains from getting together to sign a multilateral trade agreement
to prevent such destructive trade policy lapses in the future. (Anderson 1996)

After the Second World War, the desire to establish an international trade
organisation grew stronger. Although the primary aim of such an agree-
ment was economic, there was also the issue of political stability to consider.
Therefore, initially countries wanted to establish a trading organisation for rea-
sons of political stability as well as economic gains.> Subsequently, the GATT
came into being in January 1948, with 23 initial contracting parties, which
included China.

In terms of intellectual property, the provisions of GATT were very limited
with scant mention of IP protection, as the primary focus of GATT, at least ini-
tially, was tarift reduction. However, GATT Article XX(d) did allow contract-
ing parties a general exception to the rules on trade barriers to allow signatories
to adopt or enforce measures “necessary to secure compliance with laws or
regulations which are not inconsistent with the provisions of this Agreement,
including... the protection of patents, trade marks and copyrights, and the
prevention of deceptive practices.”® This Article was invoked in two disputes
under the GATT dispute settlement process. In the first from 1983, the panel
held that patent protection was an area in which a contracting party could take
action which did not otherwise conform to their GATT obligations. In the sec-
ond case from 1989, the panel held that although domestic patent law could
not be challenged, the contracting parties had an obligation to try to enforce
their intellectual property legislation in accordance with their GATT commit-
ments (Gervais 2003, p. 7).

Therefore, although GATT 1947 did mention intellectual property protec-
tion in brief] it was not a major concern of the multilateral trading system until
the 1970s. The complex drafting history of the TRIPS Agreement and nego-
tiations that took place during the Uruguay Round from 1986 to 1994 will be
further detailed in Chap. 3, as the characteristics of the TRIPS Agreement are
discussed in the context of their possible impact upon subsequent compliance
by WTO members. It is important to note that IP protection is now one of
the major issues in the international trading system, particularly in the past few
decades as the emphasis has shifted from tariff barriers to trade to non-tariff
barriers, such as inappropriate IP protection. As a result, compliance with the
TRIPS Agreement is a matter of great concern for many WTO members.
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On the other hand, it could be argued that evaluating compliance with the
TRIPS Agreement is futile and ineffective as we move into a “post-TRIPS” era.
Since the TRIPS Agreement was signed more than 20 years ago, many countries
(particularly developed countries) around the world have continued to negoti-
ate and pressure trading partners to assent to a wide array of free trade agree-
ments (FTAs). Such bilateral and regional agreements have frequently included
IP standards in their discussions and the resulting mess of criss-crossing free
trade agreements has even been described as a “spaghetti bowl” (Antons and
Hilty 2015). In addition, it was not only the developed industrialised nations
which sought to negotiate differing IP standards from those contained within
the TRIPS Agreement. Developing countries were also subsequently dissatis-
fied with the contents of the TRIPS Agreement and in particular, those focused
on the provisions affecting public health, human rights, biodiversity and plant
genetic resources (Helfer 2004, p. 4), which led to the Doha Declaration in
November 2001. Looking back to when the TRIPS Agreement was accepted
in 1994, “it soon became clear that TRIPS only represented the starting point
for more substantial demands” (Kur 2016, p. 136) and for many members,
TRIPS was never enough (Sell 2011).

The reality today is that the post-TRIPS system of unilateral, bilateral and
regional standards of IP rules undeniably goes beyond the multilateral norms
found in TRIPS and creates an increasingly fragmented system of “TRIPS-plus’
protection and enforcement around the globe (Ruse-Khan 2016, p. 163). In
other words, it could be argued that compliance with the TRIPS Agreement
is of little or no significance in the so-called post-TRIPS era in which many
countries have entered into subsequent unilateral, bilateral or regional agree-
ments involving intellectual property standards which frequently go beyond
the minimum standards defined in the TRIPS Agreement which was concluded
more than two decades ago in 1994.

However, I would argue that China’s compliance with the TRIPS Agreement
is of considerable interest for many reasons. Firstly, China’s compliance or oth-
erwise with the obligations imposed upon it by the TRIPS Agreement can act
as an indicator of likely compliance with other trade-related agreements to
which China may accede in the future. Furthermore, the TRIPS Agreement
remains the key global agreement containing the international intellectual
property standards. Compared to the subsequent trade agreements incorporat-
ing IP standards such as the Anti-Counterfeiting Trade Agreement (ACTA)
and Trans-Pacific Partnership (TPP), the TRIPS Agreement is seen as “in
many respects still the better Agreement” as it is more balanced, fairer and
more flexible (Jaeger 2016, p. 641). Furthermore, it is also undeniable that
TRIPS is still the key Agreement laying down the international intellectual
property standards because although subsequent agreements have expanded
the levels of protection, such agreements have largely either failed to be ratified
and implemented, are still under negotiation, or are only bilateral Free Trade
Agreements (FTAs) affecting those trading partners only.
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In addition, ACTA, TPP and the Transatlantic Trade and Investment
Partnership (TTIP) have all been negotiated in complete secrecy which not
only prevents public comments on the negotiation process but also leads to
considerable suspicion about the provisions contained within the final agree-
ments and thus to consequent reluctance to ratify and implement the agreed
provisions. ACTA was “different from other multilateral IP agreements to the
extent that it was conceived as an agreement between like-minded nations”
(Drexl 2016, p. 67). In other words, the arena of international intellectual
property rule-making shifted from an inclusive approach seeking to establish
minimum standards to which all trading partners can commit, to a “country
club” approach in which like-minded nations break away to form their own
agreement and instead seek to set a “gold standard” in IP rights, particularly in
enforcement. Compared to TRIPS, ACTA was widely felt to embed tougher
standards entirely for the benefit of rights-holders (Jacger 2016, pp. 625-6).
Consequently, the TRIPS Agreement is still recognised as offering an accept-
able balance between rights-holders and users, whereas subsequent agreements
are generally regarded as tipping the balance further towards rights-holders.

Furthermore, the narrative of China’s shifting compliance with the TRIPS
Agreement over the past 15 years since formal WTO accession can offer valu-
able lessons to other countries, particularly developing countries acceding to
trade agreements. For example, Russia joined the WTO in December 2011,
a decade after China, and experienced similar issues in implementing WTO
commitments due to ingrained “institutional challenges” (Lane 2013). Finally,
China’s compliance with the TRIPS Agreement, as a recognised and respected
set of international intellectual property rules, is of continued interest to rights-
holders in China—Dboth foreign and domestic. Having considered why China’s
compliance with the TRIPS Agreement remains of interest, I will now consider
the specifics of China’s accession to the WTO.

1.3 THE SiGNIFICANCE OF WTO AcCESSION FOR CHINA

The PRC, formed in 1949 following the victory of the Communist Party
in China’s civil war, has a long and uneven history of interaction with the
international trading system of GATT/WTO. Nationalist “China” became
an original contracting party to GATT on 30 October 1947, as the Republic
of China (ROC). However, China’s initial membership in GATT came to
an end in 1950, when in March 1950, “the Taiwan authority informed the
UN Secretary-General of its intention to withdraw from GATT” (Li 1998).
From 1950 until the early 1970s, Taiwan participated in GATT proceedings
as an observer. However, following a thaw in relations between China and
the US, the UN shifted diplomatic allegiance from the ROC (Taiwan) to
the PRC based on the mainland and governed by the Chinese Communist
Party. In 1971, the UN General Assembly passed resolution 2758
(XXVI) that recognised the PRC government as the sole representative of
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China and expelled Taiwan. Subsequently, GATT followed suit and nullified
Taiwan’s observer status.

As China commenced the process of opening up to trade with the out-
side world from 1978 onwards, greater interest began to be shown in the
benefits and membership of various international financial organisations. In
1980, China became a member of the World Bank and International Monetary
Fund (IMF) and started to show an interest in GATT. However, China did not
immediately apply to resume its membership of GATT, although it began to
participate in GATT as an observer from 1982 (Pearson 1999, p. 169). It was
not until July 1986 that this application to resume full membership was made
(GATT 1986). Subsequently, GATT acted swiftly to consider China’s applica-
tion with a working party established to negotiate for China’s full membership
in June 1987 (GATT 1987).

Initially, the GATT working party made steady progress in the admission
process. However, the events in Tiananmen Square in June 1989 halted fur-
ther negotiations; “although the working party continued to meet periodically,
its members developed a more hardened attitude, despite their declaration of
support for China’s accession in principle” (Pearson 1999, p. 169). China’s
application to GATT was further complicated by Taiwan’s application to join
GATT as a separate customs territory in January 1990. In effect, the acces-
sion process halted from 1989 to around 1992. Nevertheless, as China had at
that time applied to resume GATT membership, “China was permitted to par-
ticipate fully in the Uruguay round of multilateral trade negotiations,” and as
part of this participation, Chinese representatives had been included in TRIPS
discussions “in 1991 and before that time” (Zheng 1997, p. 243). Therefore,
China attempted to follow TRIPS provisions in subsequent amendments to its
intellectual property laws, and the influence of TRIPS on the Chinese IP sys-
tem should thus be considered as beginning much earlier than China’s eventual
formal WTO accession in December 2001.

Although China failed to join GATT in time to become a member of the
newly established WTO in 1995, negotiations resumed soon after and good
progress was made towards accession. Several factors did stymie this process,
including the bombing of the Chinese embassy in Belgrade in May 1999
(Hamada 2004, p. 28). However, after furious negotiations, China finally
entered the WTO on 11 December 2001 and from that date, had to formally
comply with all the agreements that together make up the framework of the
WTO. In the case of the TRIPS Agreement, China agreed to comply with
its TRIPS obligations immediately upon accession, with no transition period
(World Trade Organisation 2001).

The issue of intellectual property protection in China was one of the key
issues in China’s WTO accession negotiations. Furthermore, the importance
of IP protection can be witnessed in the final Working Party Report on China’s
WTO accession, which devoted 55 paragraphs out of a total of 343 paragraphs
to China’s commitments under the TRIPS regime.* In addition, China’s capac-
ity to fully implement its TRIPS commitments was “one of the most frequently
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aired concerns” prior to entry in December 2001 (Gregory 2003, p. 321).
These concerns arose from the recognition that “government commitment
and a sound legal framework would not suffice to ensure enforcement, as IPRs
involve millions of enterprises and hundreds of millions of individuals” (Long
2003, p. 169).

Therefore, China’s compliance with the TRIPS Agreement as evidence of
the maturity of its intellectual property system as a whole is an area of consider-
able interest for several of China’s trading partners and given the level of con-
cern regarding China’s TRIPS implementation prior to accession; it is clearly
an issue worthy of further study. Furthermore, as 15 years have passed since
accession, now is an ideal time to research both the short-term and longer-term
impact of the TRIPS Agreement on China’s IP system.

1.3.1  The Nature of the Post-WTO Chinese Legal System

In order to fully comprehend the current IP system in China, it is necessary
to first grasp an appreciation for the complex interplay between the state and
the law in China and how this relationship has developed. Firstly, China could
be said to have only benefited from an independent legal system since 1912;
in Imperial China, all power was vested in the emperor and the legal codes
that did exist were aimed at protecting the state’s interests rather than indi-
vidual rights. Moreover, many legal matters were dealt with informally by local
groups without recourse to formal legal structures (Cohen 1966, p. 470).

Furthermore, since the establishment of the PRC in 1949, the formal legal
framework has also periodically been sidelined in favour of extrajudicial mecha-
nisms, particularly during the Cultural Revolution from 1966-76 (Wang 1995,
p. 132). As the contemporary legal framework of courts and personnel has only
been established for less than four decades, since the start of the reform period
in the late 1970s, the juvenile nature of the legal system still has its legacy in
the current IP system, particularly in the lack of experience of key personnel,
an issue compounded by the fact that specialised IP courts were only more
recently established. In addition, although the legal system has been subject
to sweeping reforms in the past decades, these changes cannot be considered
in isolation.

Regardless of how much legislation is promulgated and how many judges are
trained and installed in the courts, legality will not grow unless the Party-state
fosters and maintains a commitment to it and alters the allocation of power
between the courts and the rest of the Party-state. (Lubman 1999, p. 299)

In other words, consideration of the legal system necessarily incorporates
discussion of the political system in China as well. The legal system in China is
also subject to lingering suspicions that, despite committing to establishing a
rule-of-law state in a constitutional amendment of 1999, it is still subject to the
policy whims of the Party (Liu 1991, pp. 7-8). Indeed, China’s legal system is
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frequently judged to be following an instrumentalist model of the law, whereby
law is merely the vehicle by which policy goals are achieved, whether they be
social control, class emancipation or economic development. This instrumen-
talist model could be seen as originating in the traditional Chinese legal system,
but also as arising from adoption of a Marxist legal model (Yu 2001, p. 72).

The instrumentalist nature of the legal system in China has several impli-
cations for the current IP system. It is certainly true that legislation is often
drafted to be “intentionally ambiguous” (Potter 2001, p. 11) in order to allow
for shifts in policy emphasis and with detailed regulations issued later to fill
the gaps. This could also be a consequence of the traditional preference in
China for bureaucratic discretion over legislative certainty. In addition, there is
a traditional preference in China for informal dispute resolution mechanisms,
such as mediation which leads to a continued dominance of public enforce-
ment mechanisms in the legal system generally.® The obvious corollary of this
is a corresponding weakness in the judicial system. Although the principle of
judicial independence is officially accepted, the interpretation of this principle
refers to the elimination of direct interference in individual cases rather than
a wider separation of powers recognised as central to judicial independence
in other jurisdictions (Keith 1994, p. 18). Finally, the decentralisation that
has taken place in the reform era, as China has moved away from a centrally
planned command economy, has conversely led to problems in the legal sys-
tem; as provinces are now more powerful, local protectionism cannot be easily
confronted as local interests are deeply entrenched.

In terms of the IP system specifically, there are a number of official agen-
cies charged with administering the current IP system in China. The State
Administration for Industry and Commerce (SAIC) is responsible for trade-
mark registration and enforcement, which is often carried out administratively
through local-level AICs. The General Administration of Customs is the body
responsible for enforcement of IP at the border, whilst copyright is dealt with
by the National Copyright Administration (under the General Administration
of Press and Publication). Finally, despite the wider-ranging name, the State
Intellectual Property Office is only responsible for patent registration and
enforcement and was formerly known as the Chinese Patent Office. In addi-
tion, the Supreme People’s Court is the body responsible for judicial enforce-
ment of intellectual property in China.

Apart from the Supreme People’s Court, all of these organisations are
directly responsible to the State Council. The Supreme People’s Court is over-
seen by the National People’s Congress (NPC) and its permanent Standing
Committee. According to Article 67 of the PRC constitution,® it is also the role
of the NPC’s standing committee to oversee the work of the State Council.
Thus, the main IP agencies are not subordinate to a particular ministry.
However, as they are powerful bodies reporting directly to the State Council,
they are highly resistant to any attempts to merge them or delegate their pow-
ers to other bodies. As a result, the IP system is often accused of lacking coor-
dination between these multiple channels (Mertha 2005, p. 111).
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Therefore, the role of the law and of the state in China and the develop-
ing relationship between the two has a variety of implications for the current
system of IP protection. These consequences will be discussed further in this
book as analysis of the current IP system develops. The following section will
now examine the development of IP in China.

1.4 INTELLECTUAL PROPERTY IN CHINA PRIOR
TO WTO ACCESSION

China’s WTO entry in December 2001 and consequent obligation to com-
ply with the TRIPS Agreement had a significant impact on the IP system in
China and, to appreciate this full impact, it is necessary to first understand the
development of intellectual property protection from imperial China until the
reform era. The development of intellectual property protection in China can
be divided into four stages: firstly, the initial steps towards IP protection taken
in the final years of the Qing Dynasty under pressure from Western powers;
secondly, the early IP laws enacted by the Guomindang (Nationalist party)
government in the period from 1912 to the 1940s to try to modernise the
law; next, the preliminary Communist reforms during the early years of the
PRC; and finally, the extensive period of law reform which has taken place since
the reform and opening-up period began in the late 1970s. These four stages
of development will be outlined below in order to place the significance of
China’s accession to the TRIPS regime in context.

1.4.1  Intellectunl Property in Imperial China

It is widely accepted that there was “no comprehensive, centrally promulgated,
formal legal protection for either proprietary symbols or inventions” in imperial
China, despite some evidence of limited protection of brand names and con-
trols regarding publications (Alford 1996, p. 15). On the contrary, these feeble
efforts made to protect intellectual property were regarded as solely aimed
at maintaining the state’s authority by controlling the dissemination of ideas
(Yu 2002, p. 5). It is also undeniable that several commentators have been
bemused by the lack of rudimentary intellectual property protection in impe-
rial China, given China’s considerable advances in science and technology.
Furthermore, despite some scanty evidence suggesting that the concept of
intellectual property was ingrained in imperial society, the written legal codes
did not reflect the private proprietary rights of intellectual property. In the
Qing dynasty, the formal legal Code “dealt with almost all aspects of a citizen’s
and an official’s life”, but all “in penal form and China had no other (civil)
code of law” (Tay 1969, p. 160). In fact, “the law was only secondarily inter-
ested in defending the rights- especially the economic rights- of one individual
or group against another individual or group and not at all in defending such
rights against the state” (Bodde and Morris 1967, p. 4). This concurs with the
finding that the scant intellectual property protection that did exist in imperial
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China was not concerned “with the rights of individuals or their claims for their
own sake, but with the social order and the interests of the State” (Tay 1969,
p. 161). In other words, Qing legal codes did not cover individual rights as
modern conceptions of IP do.

In the late Qing dynasty, international pressure to introduce protection for
intellectual property in China began to gain momentum in the late nineteenth
century following the Paris Convention on Industrial Property (1883) and the
Berne Convention for the Protection of Literary and Artistic Works (1886),
as discussed above. Pressure on China from Western powers to improve intel-
lectual property protection also increased at this time as many Chinese traders
used foreign trademarks in order to avoid taxes to which Chinese, but not
foreign, goods were subject (Feder 1996, p. 233). By the turn of the twenti-
eth century, there were some efforts within the treaty ports to register marks
belonging to foreign nationals, but without effective enforcement powers,
these efforts proved worthless (Alford 1996, p. 35). Furthermore, treaties
concluded with Britain, Japan and the US in the carly twenticth century”
included clauses on intellectual property, but these provisions were unclear
and contradictory.

China did make some effort at this time to bring Chinese law in line with
Western jurisprudence in order to escape from the extraterritorial regime, spe-
cifically by establishing a Law Codification Commission in 1904 (Lee 1969,
p. 136). This process of westernisation focused on Japan as a recommended
model for reform (Chen 2000, p. 22). China also attempted to introduce some
basic intellectual property laws during the final years of the Qing Dynasty,
such as the Law of Authorship of 1910, but the short life of this law meant
that any evidence of its implementation was absent (Qu 2002, p. 22). Thus,
despite this period from the late nineteenth to the early twentieth century of
“unprecedented international attention to intellectual property” (Alford 1996,
p. 34), no effective formal legal measures were instituted to protect intellectual
property in imperial China.

1.4.2  Reforms in Intellectual Property Under the Guomindang

Following the fall of the Qing Dynasty in 1912, China experienced several years
of political upheaval before the country was largely united under the govern-
ment of the Nationalist Guomindang Party in 1927. When the Guomindang
(GMD) first came to power, efforts were made to stimulate invention and
creativity. The Guomindang carried out an extensive programme of legisla-
tion, first soon after the end of the Qing Dynasty and further, more extensive,
reforms after 1927. For example, soon after the fall of the Qing dynasty, the
Guomindang announced the Temporary Statute on Technology Reward of
1912. The Guomindang also introduced a trademark law which saw 50,000
trademark registrations by 1948, a detailed copyright law and the first patent
law in Chinese history (Yang 2002, p. 6).
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Additionally, the first copyright law was passed in 1928, which borrowed
extensively from the German model via the Japanese version and was amended
in 1944 to grant more equal treatment to both Chinese and foreign authors
(Qu 2002, p. 26). A comprehensive trademark law was passed in 1931 which
was still in force when the Communists came to power in 1949; according to
some sources, this law was again transplanted from the Continent via Japan
(Carter 1996, p. 11). The patent law drafted in 1944 formalised the system
previously established by the Measures to Encourage Industrial Arts of 1932.
These laws could thus be seen as the first introduction of formal IP protection
to China.

Nevertheless, despite the promulgation of these landmark intellectual prop-
erty laws, “these laws failed to achieve their stated objectives because they
presumed a legal structure, and indeed, a legal consciousness, that did not
then exist in China and, most likely, could not have flourished there at that
time” (Alford 1996, p. 53). These fundamental IP laws called for administra-
tion through well-organised central agencies and modern courts, which simply
were not present in China at that time. As a result, despite detailed legislation
being adopted, there were very little changes in Chinese IP practice during
Guomindang rule.

1.4.3  Development of Intellectual Property in the PRC

After the victory of the Chinese Communist Party and subsequent estab-
lishment of the PRC in 1949 following many years of bitter civil turmoil, all
Guomindang laws and decrees were abolished, as they were seen as tools for
the repression of the masses (Blaustein 1962, p. 41). Consequently, the pre-
liminary intellectual property protection system that had been established by
the Guomindang was dismantled, and the new PRC government began to
consider a Communist alternative. This dismantling of the Guomindang legal
system and codes for ideological reasons clearly left a legal vacuum (Chen
2000, p. 30). Therefore, the question became how could inventions and out-
standing works be encouraged and rewarded in a way which was consistent
with Communist ideology?

The Provisional Regulations on the Guarantee of Invention Rights and
Patent Rights which were promulgated on 11 August 1950 were the first reg-
ulations passed to fill this legal vacuum. These Provisional Regulations from
1950, “closely paralleled western patent laws in granting exclusive rights of
exploitation of the patented device to the patentee” (Gale 1978, p. 336). It
is also significant that rights granted under these Regulations were inherit-
able and transferable under Article 7, as these rights reflect Western notions
of personal property rights. However, the relatively liberal 1950 Provisional
Regulations were soon amended by the Provisional Regulations on Awards
for Inventions, Technical Improvements and Rationalization Proposals
Concerning Production, approved on 6 May 1954.% These Regulations
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provided for monetary awards for improvements to any production process,
calculated according to the money saved in the 12 months after the invention.

However, in these revised regulations, “patents as such were ignored” (Gale
1978, p. 337). The focus of these Regulations on monetary awards rather
than the granting of property rights reinforces the notion that Communist
legislation at this time was firmly aimed at promoting the state’s interests and
not at promoting individual proprietary rights. This supports the proposition
that early intellectual property legislation was patterned on the Soviet model,
with just a few modifications to allow for the gap in development between the
Chinese and Soviet economies. The abandonment of personal property rights
in the limited rewards offered to inventors also reflects classic Marxist thought
(Marx 1963, p. 157). Thus, under Communist ideology, the notion of pri-
vately owned property rights effectively became meaningless (Hsia and Haun
1973, p. 280).

The patent system was further amended by the 1963 Regulations on
Awards for Inventions and the separately published Regulations on Awards
for Technical Improvements, which permanently eliminated the certificate of
ownership in favour of a lump sum payment system. As a result, the 1963
Regulations were even more radical than the previous system in operation, with
much fewer rewards and legal rights for inventors. This more radical approach
is also reflected in a People’s Daily editorial from 1963 which emphasised the
position of inventions as collective property and added:

This is totally different from the old society... it is not necessary for us to regard
the inventions and technical improvements of a certain individual or a certain unit
as personal property which deserves ‘protection’. This is different in nature from
the so-called ‘patent rights” under the capitalistic system.’

The trademark system could also be considered to be fairly radical compared
to that established in the Soviet Union. Trademarks were not retained in order
to assist businesses, but rather to assist the consumer, individual or collective,
to identify the quality of a product. Thus, they were predominantly used on
products made for export (Hsia and Haun 1973, pp. 285-6) as individual con-
sumers did not play a role in a centrally planned economy.

In contrast to the Regulations passed to govern patents and trademarks,
the PRC did not enact any statute on copyright following the abolition of the
Guomindang Copyright Law from 1928, amended in 1944; indeed the only
protection available to Chinese authors was in the form of model contracts from
1957 (Hsia and Haun 1973, p. 289). This lack of copyright protection exem-
plifies attitudes to intellectual property in the early years of the PRC. Patent
law was codified in order to encourage industrial innovation, much needed to
stimulate economic growth; trademark law was tolerated in order to promote
consumer interests and potential exports; but copyright law did not promote
any public interest and thus was simply at odds with Communist ideology.
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Overall, the provisional IP regulations and reward systems put in place from
1949 to the 1970s did not succeed in promoting innovation and steadily moved
away from the initial position of recognising an individual’s IP rights to a more
radical socialist approach that viewed IP as collective property. Consequently,
between 1950 and 1963 only four patent rights and five inventions were
granted in China (Xue and Liang 2010). The Soviet intellectual property laws
were also quite influential in the early IP regulations adopted in the 1950s,
although the Soviet model was not always appropriate due to the differences
in industrialisation between the Soviet Union and China. Furthermore, during
the Chinese Cultural Revolution which took place from 1966 to 1976, even
the system of lump sum bonuses was abolished in favour of a strict policy that
all inventions and creations were national assets (Kolton 1996, p. 416). As a
result, the research and development system was virtually paralysed throughout
much of the pre-reform years of the PRC, with many individuals reluctant to
acknowledge their role in a creation or invention, for fear of the potentially
capitalist or individualistic stigma that would be attached to them. As China
began to face the post-Mao era in the late 1970s, it was clear that the existing
intellectual property system was inadequate to stimulate the necessary eco-
nomic development and foreign investment.

1.4.4  Development of Intellectual Property in the Reform Eva

As the reform era began in 1978 and China began to open up to the outside
world, intellectual property protection was in a parlous state. Despite the lack
of formal functioning intellectual property laws, indeed the perceived lack of
the entire concept of intellectual property, protection of intellectual property
was soon prioritised in China’s dealings with its trade partners. For instance,
the China-US Agreement on Trade Relations of 7 July 1979 committed China
to implementing formal rules for intellectual property protection. In effect,
this committed China to introducing laws and regulations that offered the
same high level of protection as the equivalent laws in the US.

Although intellectual property laws took several years to be drafted and pro-
mulgated, new regulations were passed in 1978 to encourage innovation (Sit
1983, p. 497), which shows the early recognition by the central government
of the importance of innovation to economic development. As a result, in the
early 1980s, China did attempt to draft and adopt several intellectual prop-
erty laws to replace the outdated provisional regulations passed in the 1950s.
However, the introduction of such laws was no easy task, as they raised diffi-
cult ideological questions about the future of Chinese socialism. For example,
advocates of a new patent law argued that reform was necessary to stimulate
industrial innovation and foreign investment. Conversely, opponents of the
new patent law argued that rewarding inventors was contrary to key socialist
principles and that a liberal patent system “would allow foreign enterprises to
control and dominate Chinese technology” (Bachner 1997, p. 449).
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Consequently, the new statutes passed in the first years of the reform era
reflected the Communist government’s unease with the introduction of private
property rights and still had socialist principles at their core (Yu 2000, p. 36).
Notwithstanding these ideological difficulties, China did push ahead with intel-
lectual property reform, joining the World Intellectual Property Organisation
(WIPO) in 1980 and the Paris Convention on Industrial Property in 1984, as
well as passing the PRC Trademark Law in 1982 and the aforementioned PRC
Patent Law in 1984. Copyright protection lagged behind protection for patents
and trademarks, perhaps because industrial property was considered to be more
commercially necessary to stimulate short-term economic development. The
PRC Copyright Law was finally passed in 1990, although copyright had been
mentioned in the 1986 General Principles of Civil Law (Bachner 1997, p. 444).

Despite establishing a comprehensive framework of statutory protec-
tion for intellectual property rights by the 1990s, China was still subject to
heavy criticism from several trading partners, especially the US. Bilateral ten-
sions concerning IP protection escalated in the mid-1990s and sanctions were
threatened on several occasions before agreements were reached. Therefore, by
the turn of the twenty-first century, there was a clear need for a new approach
to intellectual property both within the international trading system and in
China specifically to break the cycle of unilateral pressure and growing resent-
ment. This alternative was provided by the accession of China to the WTO and
the consequent obligation to comply with the TRIPS Agreement which is the
focus of this book.

1.5 OUTLINE OF THE RESEARCH PROJECT

As this chapter has explained, protection of intellectual property rights by indi-
vidual nations has evolved over many centuries and has emerged as worthy of
international consideration only in the past hundred years or so. Furthermore,
the concept of intellectual property rights in China has also developed beyond
recognition over the past hundred years and is now acknowledged to be an
area of crucial importance for the modern Chinese legal system. As intellec-
tual property became more and more significant for the international trad-
ing system in the 1980s and 1990s, the TRIPS Agreement began to emerge
from the Uruguay Round of trade negotiations that led to the establishment
of the WTO. The TRIPS Agreement represented an important step in the
development of international IP rights as the Agreement included provi-
sions on enforcement previously neglected by international IP Conventions.
Compliance with the TRIPS Agreement by individual WT'O members is thus
highly significant as it affirms the legitimacy of the TRIPS Agreement and the
WTO system of rules as a whole, and continues to be of interest even as we
enter the post-TRIPS era of international intellectual property rule-making.
Accession to the WT'O and the associated commitment to fully comply with
the provisions of the TRIPS Agreement is also highly significant for China.
Despite previous attempts to introduce a comprehensive system of protection
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for IP rights in China, the pre-WTO intellectual property system was still subject
to strong criticism from key trading partners such as the US. Thus, the impact of
the TRIPS Agreement was hoped to not only assist with the continuing devel-
opment of the IP system, but also to alleviate IP-related tensions with trading
partners, as well as to contribute towards economic development in China. As a
result, it can be seen that compliance with the TRIPS Agreement would signify
an important step forward for the intellectual property system in China.

As WTO entry took place in December 2001, the time is now pertinent
to make a systematic attempt to evaluate the post-WTO system of intellectual
property protection in China. Thus, compliance theory can be a useful tool
with which to examine both the immediate short-term impact of TRIPS acces-
sion on the IP system in China and also the continuing effects on the current
system. Existing theories of compliance from both international law and inter-
national relations will be discussed in more detail in Chap. 2. Previous studies
of the legal system in China have largely relied on subjective judgements about
the effectiveness of the system without any attempt to provide an overall model
of the development of this system in response to external and internal influ-
ences, and this study aims to rectify this deficit.

The key research questions which I will be attempting to answer in this
study are thus as follows: what are the characteristics of the TRIPS Agreement
that may affect a member’s compliance with it? What has the impact of WTO
accession and related TRIPS obligations been on the IP system in China in
both the short term and the longer term? How effective is the current system
of IP protection in China? Is China fully complying with its obligations under
the TRIPS Agreement? If there are continuing areas of non-compliance, what
are they and why is China not fully complying with TRIPS? How can any out-
standing areas of non-compliance with TRIPS be resolved?

In order to address these questions, the remainder of the book will be struc-
tured as follows: Part I will consider how to assess ‘compliance” with the TRIPS
Agreement generally by outlining the key concepts and methods. Chapter 2,
the first in this section, will outline the central concept of compliance and key
theories and models of compliance that have been proposed in both interna-
tional law and international relations literature before identifying a comprehen-
sive model of compliance to be applied specifically to evaluating China’s TRIPS
compliance. Chapter 3 will discuss the TRIPS Agreement in more detail, ana-
lysing the drafting history of the Agreement, characteristics of the Agreement
that may affect compliance, as well as the international environment sur-
rounding IP rights in order to fully describe the development of the system of
global rules for intellectual property protection. Because TRIPS imposes such
detailed obligations on members not only limited to legislative changes but
also including enforcement, application, appeal and remedies, it is necessary
to look behind and beyond the law on paper in order to gain a deeper under-
standing of the Chinese IP system in practice. It is also desirable to see the law
as a continuum and as a process (Lam 2009, p. 148); in other words, there
is a clear scale of compliance from complete TRIPS compliance to complete
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non-compliance which needs to be gauged. This deeper level of understanding
was achieved through a combination of research methods including a ques-
tionnaire, detailed interviews and document analysis which will be outlined
in Chap. 4 to offer an inclusive framework for assessing compliance with the
TRIPS Agreement.

Part II of the book looks in more detail at compliance with the TRIPS
Agreement in the Chinese context. Chapter 5 considers the implementation
of the TRIPS Agreement in China, compliance with the TRIPS Agreement
and the overall effectiveness of the Agreement in transforming the IP system
in China. Chapter 6 then focuses more specifically on the short-term effects
of the TRIPS Agreement on the IP system in China. This chapter is substan-
tially built upon surveys and interviews conducted in China in 2005-6 and
seeks to explore the gap which was identified as existing between the laws on
paper and the enforcement witnessed on the ground. Chapter 7 then considers
the post-TRIPS intellectual property system in China in the longer term with
further data and interviews collected in 2015. This chapter considers how the
post-TRIPS IP system has adapted to the local conditions and needs of con-
temporary China. Finally, in Chap. 8 the comprehensive model of compliance
will be revisited and a revised model of China’s compliance with the TRIPS
Agreement will be proposed. The book will close with a summary and some
thoughts on the implications of these findings for China, the WTO, key trad-
ing partners such as the US and for individual rights-holders.

NOTES

1. Other relevant international intellectual property conventions are also available
via the World Intellectual Property Organisation website at http://www.wipo.
int/

2. Indeed, prevention of military conflict by channelling trade disputes into the
WTO’s dispute settlement process is still one of the stated aims of the WTO:
World Trade Organisation (2005b).

3. For the full text of the 1947 GATT Agreement, see: World Trade Organisation
(2010).

4. As noted by Long (2003, p. 165).

5. With the official standpoint that mediation should be attempted prior to litiga-
tion (Article 122 PRC Civil Procedure Law (2012)): Thomas (2016, p. 134).

6. Full text of China’s Constitution available at: PRC National People’s Congress
(2004).

7. The texts of the Great Britain and China Treaty 1902, US—China Treaty 1903
and the Japan—China Treaty 1903 are all available in: MacMurray (1921,
pp. 342-52; 411-5;23-32).

. Full text available from: Blaustein (1962, pp. 523-33).

9. Cited by Gale (1978, p. 341).
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CHAPTER 2

The Concept of “Compliance”

2.1 DEFINING THE CONCEPT OF “COMPLIANCE”

A broad concept is necessary to be able to fully evaluate China’s interactions
with the WTO Agreement on Trade-Related Intellectual Property Rights
(TRIPS). This may be provided by the concept of “compliance,” which is a
key term with its origins in international law (Chan 2006, p. 4). Compliance
and law are “conceptually linked because law explicitly aims to produce compli-
ance with its rules: legal rules set the standard by which compliance is gauged”
(Raustiala and Slaughter 2002, p. 538). Indeed, the concept of compliance has
become a “central preoccupation” in international law scholarship in recent
years (Howse and Teitel 2010) and has also been increasingly used by politi-
cal scientists and those in the field of international relations since the 1980s.
However, despite such academic attention, there is still little consensus regard-
ing the nature of compliance and how it can be measured. This chapter will first
attempt to define the concept of compliance before reviewing and categorising
some of the existing theories of compliance. The comprehensive framework of
compliance which will be used in this study will then be introduced and previ-
ous studies of compliance in the Chinese context will also be outlined.
Compliance is desirable not only to tackle the problem that the rule was
created for in the first place, but also “both to protect the rule and to protect
the entire system of rules” (Fisher 1981, p. 21). In other words, China’s com-
pliance with the TRIPS Agreement is sought after not only to contend with
the problem of intellectual property (IP) infringements, but also to protect the
TRIPS Agreement itself and the entire World Trade Organisation (WTO) sys-
tem. As a result, China’s compliance with the TRIPS Agreement is worthy of
study for various reasons, not only to analyse the development of the IP system
in the People’s Republic of China (PRC), but also to judge the effectiveness
of imposing international IP standards through the framework of the WTO.
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However, operationalising compliance as a variable is problematic. It is clear
that “one cannot simply read domestic legislation to determine whether coun-
tries are complying” (Jacobson and Brown Weiss 1998a, p. 2). The substantive
measures that the state takes in order to make the specific international accords
applicable to domestic law should rather be referred to under the concept of
implementation or what has also been descriptively called “paper compliance”
(Webster 2014 ). However, it is clear that compliance goes beyond mere imple-
mentation of international commitments into domestic law; compliance “refers
to whether countries in fact adhere to the provisions of the accord and to
the implementing measures that they have instituted” (Jacobson and Brown
Weiss 1998a, p. 4). In other words, to what extent are the substantive laws
on paper actually applied and upheld in practice? Compliance also needs to be
differentiated from effectiveness, which is related to compliance but is not iden-
tical. Effectiveness can be seen from two perspectives: in achieving the stated
objectives of the treaty and in addressing the problems that led to the treaty.
Effectiveness may be achieved without compliance and equally, compliance
might be fully achieved without effectiveness. Thus, “compliance” is a difficult
concept both to define and to measure.

Furthermore, even with a clear definition of the concept, compliance is diffi-
cult to assess in practice. This is because it is clear that perfect compliance never
occurs; “in reality, there is a level of acceptable practical compliance in the light
of regime norms and procedures” (Kent 1999, p. 232). Therefore, despite an
abstract concept of full and complete compliance, something less than this is
usually accepted in most international accords. Even within a specific interna-
tional accord, there may not be a fixed judgement of what level of compliance
is acceptable. “Consequently, what is compliance to some may not be regarded
as such by others. Seen in this light, the nature of compliance and the standards
for measuring compliance are by and large relative rather than absolute” (Chan
2006, p. 66). These variations in the standard of acceptable compliance have
implications for the study of China’s compliance with its TRIPS obligations
as, “in the end, assessing the extent of compliance is a matter of judgment”
(Jacobson and Brown Weiss 1998a, p. 4). However, despite these difficulties in
objectively analysing compliance, it is still an important aim.

2.1.1  Theovies of “Compliance”

The question of compliance with international commitments has given rise
to various theories of compliance in the past few decades. The main question
behind these various theories, which have appeared in both international rela-
tions and international law literature in recent years, is simply: why do states
comply (or not) with their international obligations? Obviously, “in general
states are induced to do so because, in their overall strategic assessment, posi-
tive outcomes resulting from compliance outweigh negative ones” (Chan 2006,
p. 66). However, there is no clear agreement on the exact processes that lead to
compliance, or indeed that even make compliance more likely. Louis Henkin,
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in one of the earliest attempts to consider the issue of compliance, famously
stated that it is “probably the case that almost all nations observe almost all prin-
ciples of international lnw and almost all of their obligations almost all of the
time” (Henkin 1979, p. 47).! However, he was less clear on why nations com-
ply and offered a “remarkably rich” list of factors to explain state compliance
(Raustiala and Slaughter 2002, p. 540).

Henkin’s realist model of compliance revolves around a simple cost-benefit
analysis, whereby violation would offer more advantage than compliance,
although he did acknowledge, “that nations act on the basis of cost and advan-
tage may seem obvious, but the notions of cost and advantage are not sim-
ple and their calculation hardly precise” (Henkin 1979, p. 50). This straight
forward cost-benefit analysis approach is also taken by neorealist theorists such
as Neuhold, whose analysis of state behaviour focuses on strategic incentives
at both international and domestic levels. Neuhold proposed that decision-
makers focus on three variables when deciding whether to comply: the magni-
tude and consequences of possible sanctions; the probability of the sanctions
being imposed; and the likelihood of their non-compliance being detected
(Neuhold 1999, p. 88). However, neorealist theories such as Neuhold’s work
best where nation-states remain the main players in global politics and in many
areas of international law, this is no longer the case. Certainly in the case of
intellectual property, companies and individual rights-holders also have a sig-
nificant role to play in ensuring compliance with international commitments.

Challengers to cost-benefit-based theory have arguably proposed more
precise models of a state’s compliance. For example, Franck (1995) offered a
detailed theory of compliance based on legitimacy and fairness, both substan-
tive and procedural. In this theory of compliance, legitimacy is the key factor;
“the legitimacy of rules exerts a ‘compliance pull” on governments that explains
the high observed levels of compliance of international law” (Raustiala and
Slaughter, p. 541). However, although legitimacy is clearly an important factor
in compliance, Franck’s theory of compliance based on the legitimacy of the
rules has been criticised as circular; that the rules are complied with because
they are legitimate, but they derive their legitimacy from nations complying
with them. Thus, although the issue of the perceived legitimacy of the rules,
in this case of the TRIPS Agreement, may play a crucial role in compliance,
ultimately Franck’s theory does not go far enough to satisfactorily explain com-
pliance with international law and other factors also need to be included.

In recent decades, other theorists have attempted to bridge the divide
between compliance theory in international relations and in international law,
a case in point being the managerial theory of compliance presented by Chayes
and Chayes, which “rejected sanctions and other ‘hard’ forms of enforce-
ment in favour of collective management of (non)-performance.” Chayes
and Chayes (1995) sought to offer an alternative to “enforcement” models
of compliance based on the possibility of sanctions. They contend that the
reasons states do not fully comply are either ambiguity in the treaty language;
limitations in capacity to carry out their undertakings; or the magnitude of the
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social, economic and political changes required to comply. Therefore, “if we
are correct that the principal source of non-compliance is not wilful disobedi-
ence but the lack of capability or clarity or priority, then coercive enforcement
is as misguided as it is costly” (Chayes and Chayes 1995, p. 22). Chayes and
Chayes thus provide a powerful challenge to enforcement models of compli-
ance based on realist theory that states make an active choice to comply or not
based on an assessment of the associated costs and benefits, by shifting the
emphasis of compliance to a state’s capacity to comply. However, the Chayes
and Chayes approach has also been criticised as being incomplete: “As long as
one is only interested in coordination games, it provides a good guide to com-
pliance and national behaviour” (Guzman 2002, pp. 1832-3). Furthermore,
Chayes and Chayes give the impression that there is a stark choice between the
enforcement model and their own managerial model, whereas in fact, they may
complement ecach other (Burgstaller 2005, p. 145).

In the 1990s, dissatisfaction with existing theories and the rise of con-
structivist theory led to a more normative approach to compliance theory, an
example of which is Koh’s theory of “obedience” with international law. Koh
(1996) claimed that “obedience is compliance motivated not by anticipation
of enforcement but via the incorporation of rules and norms into domestic
legal systems.” This obedience theory has three sequential components, inter-
action, interpretation and internalisation. According to this model, public and
private actors first interact in a variety of fora to create the legal rule; these
actors then interpret the rule and finally, through interaction, internalise the
rule; “it is through this repeated process of interaction and internalisation that
international law acquires its ‘stickiness’” (Koh 1996, p. 204). However, Koh
provides no explanation of how these legal norms are eventually internalised
and “without an understanding of why domestic actors internalise norms of
compliance in the international arena, and a theory of why this internalisation
tends towards compliance, the theory lacks force” (Guzman 2002, p. 1836). It
may be true that international legal norms need to be internalised as a precon-
dition for full compliance, but Koh does not offer a clear explanation of this
process of internalisation.

Another competing theory of compliance which emerged in the late 1990s
was proposed by Andrew Guzman, whose theory of compliance relies on repu-
tational factors to explain a state’s compliance and instances of violation. In his
model, when a state considers whether or not to comply with an international
obligation, the possible sanctions it would face are paramount. These sanctions
“include all costs associated with such a failure, including punishment or retali-
ation by other states, and reputational costs that affect a state’s ability to make
commitments in the future” (Guzman 2002, p. 1845). Guzman cites several
factors which affect the reputational impact of a violation, which include the
severity of the violation, the reasons for the violation, the extent to which other
states know of the violation, and the clarity of the commitment and the viola-
tion. This reputational theory is similar to the Chayes’ managerial approach
in that it places reputational concerns at the centre of a state’s compliance.
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However, Guzman himself recognises the limitations of his reputational theory
in its applicability to areas where the stakes are high.

In the past few years, the scope of theories of compliance has moved beyond
the traditional question of why states comply with international agreements. For
example, recent theories of compliance have sought to diminish the distinction
between “hard” law, such as formal treatics, and “soft” law, such as bilateral
Memoranda of Understanding (Guzman 2002, p. 1828). There is also a grow-
ing recognition in international relations theory that states are not the only
relevant actors in international relations. Liberal theories of compliance such as
those proposed by Slaughter and Moravcsik rest on a “bottom-up” view of poli-
tics, in which the demands of domestic interest groups are crucial (Burgstaller
2005, p. 166). Although it is undeniably important to acknowledge the role of
individual actors in the international arena, focusing on these diverse and mul-
tifarious interest groups can also lead to overly complex theories of compliance.

Therefore, over the past few decades, there have been various theories
advanced to explain a state’s compliance or otherwise with its international
obligations, but no single theory has yet achieved recognition as complete.
There are still clear gaps in the theories, with some theories suiting some legal
obligations better than others. It is important to recognise that although com-
pliance is a significant area of study in contemporary international relations and
legal study as outlined in discussion of the key theories above, “compliance
remains a relatively young field. Many core concepts are debated and empiri-
cal testing of compliance theories is limited” (Raustiala and Slaughter 2002,
p. 548). Furthermore, using compliance theory as a source of solutions to
non-compliance and as a tool to evaluate strategies to reduce non-compliance
have been identified as key priorities for policy researchers to pursue (Downs
and Trento 2004, p. 19). Consequently, this study of China’s compliance with
international IP standards as embedded in the TRIPS Agreement can contrib-
ute to this ongoing development of compliance theory. Furthermore, as there
is not yet any agreement over a model of compliance for individual states with
international obligations, it is difficult to decide exactly which model of com-
pliance should be applied in this study.

It is clear that although the study and theory of compliance in both interna-
tional law and international relations literature has been underway for several
decades, there is no clear agreement on why a state complies with or reneges
on its obligations. There are also clear differences between these theories based
on the approach they have taken to compliance. Compliance theories have
been clustered into six broad conceptual categories and it is useful to explore
these categories in the context of China’s compliance with international IP
standards.? The first category of compliance theories considers the problem
structure. In the case of IP, it is both a large problem and pervasive in all devel-
oping countries at a similar stage of economic development. The problem is
further complicated because infringing behaviour is often hidden. The second
category of compliance theory is that of solution structure, which focuses on
the specific institutional design or framework of the agreement. In the case of
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the TRIPS Agreement, it is consequently important to consider whether the
framework of the institutional structure of the TRIPS Agreement itself raises
or lowers the cost of compliance.

The third category of compliance theory is that of solution process, which
includes the methods and processes by which the institution operates. In other
words, the rules themselves must be seen as inclusive, fair and legitimate to
encourage compliance; the TRIPS Agreement must be seen as fair by China
and other members for full compliance to follow. This echoes the approach
taken by Franck, focusing on the legitimacy of the rules themselves. The fourth
category of compliance theory is norms. Through a process of socialization,
new norms may be adopted by the country leading to changes in behaviour.
Thus, it is important to not only consider the pre-existing legal and cultural
norms in China, but also the norms associated with the TRIPS Agreement and
the congruence between them. The fifth category is that of domestic linkages
or “structural links between international institutions and domestic actors”
(Raustiala and Slaughter 2002, p. 546).

Some theories have taken this category a stage further by proposing a general
relationship between the type of domestic regime and its inclination to com-
ply with international commitments. Under this general relationship, “liberal”
states are more likely to comply and under the definition often used, China is
not a liberal state. Thus, this type of compliance theory would hold that China
is automatically less likely to comply given the nature of the Chinese state as
non-liberal. The final group of compliance theory is based on international
structure. This considers the institutionalisation of the international system and
suggests that “highly institutionalised systems may create positive spirals of
compliance by embedding states in regularized processes of cooperation that
are mutually reinforcing” (Raustiala and Slaughter 2002, p. 548). This kind of
compliance theory would focus on the WTO as an international trading system
and ask how the WTO institutions such as the Council for TRIPS and the dis-
pute resolution body encourage compliance.

The significance of these disparate categories is that ideally all of these catego-
ries need to be included in order to broaden existing discussions of compliance
in the Chinese context. It has been stated that ideally scholars concerned with
China’s rule conformity should aspire towards an overarching framework encom-
passing a host of domestic and external factors to explain compliance (Mushkat
2011, p. 68). Moreover, as an emerging field, it is also crucial not to discount any
important influences on China’s TRIPS compliance. Therefore, this study will
seek to incorporate elements of all these different categories of compliance theory
in a comprehensive model of compliance as outlined in the following section.

2.1.2  Towards a Comprehensive Model of Compliance

The theories of compliance related above attempt to explain a country’s com-
pliance with international accords in general terms. It is clear from these various
theories that many factors may affect a country’s compliance with international
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rules, including the characteristics of the activity involved, the characteristics of
the accord to be complied with, the international environment (i.e. are other
countries complying?) and factors involving the country itself (Jacobson and
Brown Weiss 1998a, pp. 6-7). It is crucial to combine these rather abstract
theories of compliance gathered above into a more detailed model of specific
factors which affect compliance.

These factors can be combined into a comprehensive model of factors which
affect implementation, compliance and effectiveness of international accords
(as shown in Fig. 2.1 [adopted from Jacobson and Brown Weiss 1998b,
p. 535]). This model of specific factors initially developed to explain a state’s
(non-)compliance with environmental accords will be applied to the context
of international IP protection under the TRIPS Agreement in this study. The
factors affecting compliance can thus be divided into country-specific and
non-country-specific factors. The latter type of factors relate to the specific
activity involved, namely IP infringements; the characteristics of the TRIPS
Agreement, including the substantive and procedural provisions; and the
international environment, including the number of countries already in com-
pliance with TRIPS, international NGOs concerned with IP protection and
coverage of IP issues in the media. In terms of the characteristics of the activity
involved, it is believed that the smaller number of actors involved in the activity,
then the easier it is to regulate it. Furthermore, economic incentives may act
towards compliance and the presence of multinational corporations (MNCs)
may contribute towards compliance as they are easier to influence than smaller
less-visible firms. Finally, the activity is more likely to be easily regulated if it
is concentrated in a few major countries (Jacobson and Brown Weiss 1998b,
p. 522). The specific activity involved in the TRIPS Agreement is IP infringe-
ments and this activity may well be particularly problematic in ensuring compli-
ance, as discussed in Chap. 3.

Turning to the characteristics of the accord, the eight characteristics identi-
fied as possibly affecting implementation of that accord can be divided into
substantive provisions and procedural provisions of the accord (Jacobson and
Brown Weiss 1998b, p. 528). The accord under consideration in the interna-
tional IP arena is the TRIPS Agreement and thus, the substantive provisions
to consider include the perceived equity of the obligations and the precision
of the obligations. The procedural provisions of the TRIPS Agreement include
the role of the secretariat (specifically the Council for TRIPS) and those related
to monitoring. The TRIPS Agreement does contain several relevant substan-
tive and procedural provisions that may affect WI'O members’ compliance and
these will also be considered in more detail in Chap. 3. The final aspect of non-
country-specific factors to consider is the international environment which can
also play a role in strengthening compliance with an international agreement.
Consequently, it is also important to consider the presence of international
NGOs concerned with IP and media pressure in this field, as well as the num-
ber of WT'O members already complying with TRIPS obligations, which will
all be considered in Chap. 3.
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Turning to the specific context of compliance in China, specific factors
involving the country are some of the most important ones determining a
country’s compliance with its international obligations. Indeed, the consid-
eration of domestic factors is often the most glaring gap in explorations of
compliance with international rules by China (Mushkat 2011, p. 64). These
factors may be divided into parameters, fundamental factors and proximate
factors. Parameters comprise essential characteristics of the country which may
affect its tendency to comply. The relevance of the history and culture of a
country cannot be denied. Other parameters to consider include the physical
size and variation of the country, the number of neighbours and the country’s
previous behaviour in this field which are all considered in Chaps. 6 and 7. The
second category of China-specific influences to consider is fundamental factors.
In general, fundamental factors affecting a country’s compliance include politi-
cal and institutional factors, as well as economic considerations. Economic fac-
tors seem to be indirectly relevant and the level of government ownership of
production seems to be particularly important as, “governments seem to be
better at regulating the activities of nongovernmental entities than they are
at regulating activities under their own control” (Jacobson and Brown Weiss
1998b, p. 532). Thus, economic factors may affect compliance more in coun-
tries where the government and government ownership play a more important
role in the economy such as China. Both economic and political fundamental
factors will also be considered in Chaps. 6 and 7. The final category of country-
specific factors which may influence China’s TRIPS compliance are proximate
factors. These may include administrative capacity, the attitude of the leader-
ship and the influence of NGOs. It is undeniable that, “a crucial factor con-
tributing to the variance among the performance of countries is administrative
capacity,” which includes funding for administrative agencies, powers assigned
to these agencies and having sufficient numbers of trained personnel (Jacobson
and Brown Weiss 1998b, p. 530). Proximate factors such as administrative
capacity will also be discussed in Chaps. 6 and 7.

In addition to consideration of both non-country-specific and country-
specific factors, the comprehensive model of compliance represented in Fig. 2.1
also distinguishes between implementation of the specific obligations, com-
pliance—both substantive and procedural—and effectiveness of the resultant
system. This distinction may be particularly pertinent to China’s TRIPS com-
pliance as China’s implementation of TRIPS obligations into its substantive
black letter law (as described in Chap. 5) is widely praised, yet compliance is
sometimes doubted and the effectiveness of the current IP system is certainly
criticised on a frequent basis. Overall, the model above suggests which fac-
tors may be important in affecting a country’s compliance with international
agreements, but does not describe how the dynamic process of change in a
country’s compliance may occur.

Changes within countries can be explained in two dimensions: the inten-
tion to comply and capacity to comply. Factors endogenous to the country
concerned are important, such as changes in the government or major changes
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in the domestic economy. Exogenous factors such as financial and technical
assistance can also play a role. However, intention to comply is meaningless
without the capacity to comply. Therefore, “external pressure may contribute
to a country’s resolve to comply, but its role is limited” (Jacobson and Brown
Weiss 1998b, p. 540). In the end, “the level of a country’s compliance...
depends crucially on the leaders and citizens of the country understanding that
it is in their self-interest to comply, and then acting on this belief” (Jacobson
and Brown Weiss 1998b, p. 541). It is also important to recognise that even
if less than full compliance is confirmed, there is no straightforward explana-
tion for this lack of compliance. “A lack of reach of the law could be a sign of
government impotence, a reservation of government discretion, or a way for
the government to conserve its resources, or any or all of these” (Lee 1997, p.
xiv). Therefore, the dynamic processes of change will be considered in Chap. 7
when China’s longer-term TRIPS compliance is considered in detail, and in the
Chap. 8 which draws together the observations from both China’s short-term
and longer term attempts to comply with the TRIPS Agreement.

2.2 Previous STUDIES OF COMPLIANCE IN THE CHINESE
CONTEXT

Detailed studies into China’s compliance with international commitments are
limited, but are beginning to emerge in various areas of international law. In the
context of international economic law specifically, China has been highlighted
as an interesting test case of the effectiveness of international multilateralism as
it can act as a “least-likely” case to comply with (neo-) liberal institutions such
as the WTO (Kent 2007, p. 2). Additionally, China’s pattern of compliance is
also of interest, because it exhibits such extreme differential levels of compli-
ance, depending on the international regime in question (Webster 2014, p. 4).
Existing studies of China’s compliance have focused mainly on the areas of
arms control, trade, environmental protection and human rights, as well as
some broad-brush multidisciplinary analyses of China’s compliance with its
international obligations more generally.

One of the earliest studies of compliance in China was an early study of
China’s compliance with international treaty agreements from the 1960s which
found that overall, “with respect to trade agreements, except for difficulties
in connection with the Great Leap Forward and the Cultural Revolution, the
PRC has enjoyed an excellent reputation for meeting its obligations” (Lee
1969, p. 119). Due to China’s lack of diplomatic recognition at this time, trade
agreements were concluded at the Associational level, for example, between
the Canadian Wheat Board and the China Resources Corporation regarding
grain imports and exports. Lee (1969, p. 119) concluded that “the consensus
appears to be that, while negotiation with Peking is not always an easy matter,
once an unambiguous agreement is reached, compliance likely will follow.”
Applying this finding to China’s compliance with WTO obligations, it must
not be forgotten that China actively negotiated the trade agreements of the
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1960s and furthermore, these agreements were bilateral. Conversely, China’s
commitment to the WTO, specifically in the field of IP protection was based
on a multilateral agreement (the TRIPS Agreement), the terms of which had
already been fully negotiated prior to China’s entry. It is therefore conceivable
that any problems that China experiences in fully complying with the TRIPS
Agreement may be created by the nature of accession to the WTO on “take it
or leave it” basis.

In terms of more recent multidisciplinary studies of China’s engagement
with international legal regimes in the reform era, Feinerman (1995) was
unable to find a unifying pattern of compliance spanning the disciplines. Just
over a decade later, Potter (2007) used the concept of “selective adaptation” to
explain China’s compliance (or otherwise) with a variety of international legal
regimes. By suggesting that China was acting in pursuit of its own national
interest through actively selecting which norms to comply with, this analysis
adhered to a realist approach. A more explicitly realist approach was also taken
by Kim (1994, p. 419) who described China’s engagement with the interna-
tional legal order as following a “maxi/mini principle.” In other words, China
was said to be seeking the maximum benefits in terms of technical assistance
and trade benefits and linkages but making minimal concessions in terms of
reforming domestic laws and institutions.

In another multidisciplinary study of China’s interactions with global legal
institutions, Kent (2007, pp. 26-7) proposed five levels of international and
domestic compliance, which could also be applied to China’s compliance with
its IP commitments: first, accession to treaties or agreements; second, proce-
dural compliance with reporting and other requirements; third, substantive
compliance; fourth, de jure compliance—the implementation of international
norms in domestic legislative provisions; and finally, de facto compliance or
compliance at the level of domestic practice, which can also be further divided
into political and social implementation. The first three levels represent inter-
national compliance and could also be considered as “superficial” compliance
as the norms embodied in the international accord are not necessarily accepted
and absorbed. The final two levels of compliance in this model represent
domestic compliance and could also be considered as “deep” compliance, as
the norms are thus internalised into domestic practice. Thus, this model or
“spectrum” of compliance is useful for further considering compliance which
falls short of full compliance; problems with compliance can be identified at
a specific level of acceptance. This model also reflects the distinction in com-
pliance theory between implementation, compliance and effectiveness. Kent
(2007, p. 3) also distinguishes between compliance and cooperation as a more
comprehensive test of the internalisation of international norms, further under-
lining the need to look beyond the formal legal rules to obtain a fuller, richer
picture of compliance.

China’s pattern of entry into and implementation of international accords
has also been studied in the context of single disciplines such as compliance
with international environmental agreements. Oksenberg and Economy
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(1998, p. 356) found that China acceded to international accords only after
careful consideration of the costs, benefits and responsibilities involved. This
corresponds with the impression given from the historical research on China’s
compliance with international agreements discussed above: that China takes a
long time to commit to an international accord, but once it has committed,
then compliance should follow as China has already weighed up the costs and
benefits of the agreement. This study of China’s implementation of and com-
pliance with environmental accords also found several factors which determine
the success of implementation. These ranged from the status of the implement-
ing agency and the level of support from high-level political leaders, to the vis-
ible nature of the agreement and whether the requirements “are congruent and
converge with the path China was pursuing prior to signing the agreement”
(Oksenberg and Economy 1998, p. 358). However, in terms of codification
of these environmental agreements, Oksenberg and Economy (1998, p. 392)
also found that China was often ahead of the necessary timescale for commit-
ments and the real problem lay in the enforcement of these domestic laws and
regulations.

China’s arms control compliance has also been analysed. Frieman’s study
of China’s compliance with international arms control agreements set up a
framework of costs and benefits to understand how China responds to differ-
ent arms control regimes (Frieman 2004, p. 149). The potential costs Frieman
identified include: provision of data, prevention and limitation of exports,
refraining from testing or use, making legal commitments, making verifiable
commitments, submitting to inspection or other international verification
and setting up monitoring stations. The potential benefits include enhanced
security, economic or financial gain, avoidance of censure, access to new tech-
nology or new information and the ability to shape the international regime
and gain prestige (Frieman 2004, p. 149). Many of these costs and benefits
such as the desire to access the latest technology also apply to compliance with
international IP commitments. However, Frieman’s main conclusion was that
“despite the absence of compelling tangible benefits, China has been willing
to bear substantial costs” (Frieman 2004, p. 171). China has been willing to
pay substantial costs for only marginal benefits because the international arms
control regime is seen as inevitable and thus, China would rather play a role in
shaping the future regime from the inside. This desire to be able to influence
the system could also apply to China’s implementation of the obligations asso-
ciated with the TRIPS Agreement. Johnston (1996) also considered China’s
compliance in the context of arms control regimes and concluded that there
was a clear distinction between learning and adaptation, with the former a
result of constructivist interactions with the regime in question and the latter a
realist position that true adaptation only takes place once it is matches China’s
national interest. On the other hand, Angelova (1999, p. 449) cautions against
the application of the managerial theory of compliance to China’s interactions
with the missile technology control regime as she argues that Chinese compli-
ance was ultimately only forthcoming through the use of coercive sanctions.
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Compliance theory has also been directly applied to the protection of IP in
China. One study which focuses more specifically on China’s compliance with
international IP norms is Carter’s study of trademark enforcement in China
in the 1990s. Carter’s model of trademark enforcement is based on “four fac-
tors, inherent in the Chinese brand of Socialist legality, [that] could prevent
the Western-style trademark law from gaining the acceptance of people in the
PRC” (Carter 1996, pp. 41-2) and five factors inherent in Chinese culture
which operate against the acceptance of trademark law. The four factors inher-
ent to the Chinese legal system are: firstly, “as a rule, PRC laws and regula-
tions are enacted to achieve specific, immediate policy objectives”, but these
objectives may be the appeasement of international pressure, rather than the
effective protection of IP; secondly, “some PRC laws remain secret” and this
lack of transparency does not allow for widespread public familiarity with the
law which would be the first step to acceptance of the law as legitimate; thirdly,
“many PRC laws are intentionally vague in order that policy-makers and imple-
menting officers may have flexibility in interpretation.” This vagueness can also
operate against the acceptance of the law as legitimate. The fourth and final
characteristic of the Chinese legal system that Carter (1996) identifies is that
“many PRC laws are programmatic, that is, they present ideals or goals rather
than implementation details.” In other words, the lack of transparency and
precision in the substantive law prevent effective trademark enforcement in
China. It may be interesting to see whether this is equally applicable to other
areas of the IP system.

The five cultural factors which Carter (1996) identified as operating against
the acceptance of IP law are as follows: firstly, “traders might think that ‘copy-
ing’ is not wrong because emulation was seen as an exercise in deference and
socialisation in Chinese society”; secondly, there is no tradition of individual
property ownership; thirdly, under Marxist thought, IP is seen “as products
of the society from which they emerge”; next, Chinese consumers are used to
relying on brands to guide their choices; and finally, guanxi (relationships) and
networks “override formal law-based obligations.” Carter places equal empha-
sis on both cultural factors and systemic factors in the legal system as respon-
sible for the current condition of the trademark system in China. According to
Carter, these nine legal and cultural factors operate together to prevent the suc-
cessful legal transplant of international standards of trademark law by inhibiting
the legitimation of trademark protection in Chinese society. Carter’s emphasis
on factors based on China’s legal system and cultural traditions appears to
highlight the importance of factors specific to China under the Jacobson and
Brown Weiss comprehensive model of compliance outlined above.

It is indeed necessary to acknowledge the role of cultural values in any legal
system. “The nature and role of law are delineated in any society within its
particular cultural and institutional matrix” (Haley 1991, p. 4). Thus, cultural
factors are indeed significant in analysing compliance with international legal
norms. Furthermore, recent analyses of IP and its role in international relations
have also focused on moving beyond a formalist concept of international law to
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a more normative approach. This is in line with the Rawlsian approach which
“maintains that international relations are not solely about states, but are also
about people and peoples.”® This corresponds with Ryan’s study of the politics
of international IP described as “knowledge diplomacy,” which agrees that
“state power offers only a superficial explanation of the multilateral diplomacy
concerning intellectual property rights that has been conducted in the 1980s
and 1990s” (Ryan 1998, p. 3). For example, “US patent and copyright busi-
ness interest groups drove trade-related IP policy in the 1980s and 1990s,
although the diplomacy was conducted on their behalf by the US executive
branch” (Ryan 1998, p. 8). Accordingly, it is no longer sufficient to solely
examine the law and government policy in order to analyse IP law; it is crucial
to also examine the many interest groups also involved in IP law-making and
enforcement. This shift of emphasis from the state as the sole actor in IP to
other groups and individuals reflects the emergence of liberal theory in interna-
tional relations literature which also focuses on the role of the individual. Thus,
previous studies of China’s compliance may be outdated if they ignore the role
of actors below the level of the state.

Finally, a recent study of China’s compliance in global affairs by Chan
(20006) considered China’s compliance with international trade agreements
such as those mentioned above, as well as the previously discussed areas of arms
control, environmental protection and human rights. His overall conclusion
is that “it can be concluded that China’s overall compliance record in global
affairs is satisfactory to good, given the difficulties that it faces in its economic,
social and political transitions, and given the fact that compliance measure-
ment is difficult to make” (Chan 2006, p. 204). Chan further concluded that
China’s compliance with its global trade commitments is judged as “satisfac-
tory” overall, but highlighted IP as an area in which China has had problems
fully meeting its international obligations. Chan also considered the impact of
different theories in China’s interactions in global trade, including neorealism,
liberal institutionalism and social constructivism, but overall takes a fairly neo-
realist approach to compliance, for example stating that “nation-states are still
the main actors in international affairs” (Chan 2006, p. 210). Considering this
tension between commentators who hold that, at least in China’s case, the state
is the most important player, and those commentators who insist that the role
of other interest groups is also significant, it may be interesting to consider who
exactly are the main actors in China’s developing IP system.

In terms of research into China’s IP system specifically, there is a persistent
idea that IP “has always evolved in response to economic and political neces-
sity” (Endeshaw 1996, p. 79). Some observers have used this idea as a basis
for explaining why China lacks effective IP protection. The dominant theory
draws on the experience of Taiwan and Korea to argue that a combination of
external and internal pressure is truly necessary to bring about genuine change
in IP protection (Maruyama 1999, p. 167). Based on the development of IP
protection elsewhere in Asia (such as Korea, Japan and Taiwan), a three-phase
model has therefore been proposed for the development of an effective IP
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regime. These three stages are as follows: first, external trade pressure leads to
legal formalities such as adequate laws and regulations; then, a stop-gap form
of enforcement by government edict emerges following US pressure; finally, IP
agreements become self-sustaining and a genuine rule of law begins to emerge
due to the development of indigenous technologies (Maruyama 1999, p. 207).

In China, the first two stages can clearly be witnessed in the US-Sino
Agreements of the 1990s, which first emphasised the substantive legislation
on IP and then focused on the enforcement of IP. Therefore, if this model
also applies to China, in the final stage of the model, IP needs to be developed
by Chinese rights-holders in order to become self-sustaining. This theory is
supported by many observers who believe that if Chinese private companies
possessed more IP, protection would be sought and obtained for these rights
(Endeshaw 1996, p. 79).

This three-stage theory of China’s development of IP protection and moves
towards global IP norms also reflects some aspects of the compliance theo-
ries outlined above. It is clear that codifying international obligations into
domestic legislation is insufficient for full compliance. Furthermore, this model
seems to reflect Koh’s theory of transnational legal process in that only when
the imported norms have been internalised can full compliance be observed.
Finally, this model is similar to the five stages of compliance identified by
Kent, in that procedural compliance is distinguished from de jure and de facto
compliance. De jure compliance could be seen as equating to implementa-
tion under the Jacobson and Brown Weiss model of compliance and de facto
compliance means enforcement of these laws in practice. However, this theory
of IP development has been criticised as a form of “historical determinism”
that “developing countries mount a deterministic development ladder, from
light assembly to heavy manufacturing and on to high-tech products, and, hav-
ing achieved this degree of industrialization, they begin to create, and protect
IP” (Stevenson-Yang and DeWoskin 2005, p. 10). This reflects the criticism
levelled at many compliance theories that they do not adequately explain the
process of change, which will be the focus of Chap. 7 in this book.

Furthermore, China often does not follow conventional models of devel-
opment. For example, strong rule of law and clear protection for personal
property rights are usually thought to be required as a prerequisite for eco-
nomic development, but China appears to have experienced significant growth
without either, presenting a puzzle for economists, political scientists and legal
scholars alike (Peerenboom 2002, p. 19). Consequently, although strong IP
may have necessarily developed elsewhere in Asia in order to maintain eco-
nomic growth, “an examination of the present situation in China indicates
that this historical lesson may be inapplicable to China, at least for the present”
(Chow 2000). Additionally, there may be key differences between China and
other Asian countries which mean that the path of IP development is different.
Overall, these previous studies of IP in China are simplistic and rely on empha-
sising one factor such as economic development or the role of individual rights
holders to the exclusion of all others. Clearly, the issue of trying to rationalise


http://dx.doi.org/10.1007/978-981-10-3072-7_7

40 K. THOMAS

non-enforcement of IP needs further analysis before a conclusive model can be
agreed upon and this “enforcement gap” will be the focus of Chap. 6.

Finally, in terms of China’s compliance with its WTO obligations, there
is now an emerging body of work in this area. Existing compliance theory
would predict relatively higher levels of compliance with international trade
rules as trade is seen as more closely aligning with national interest (Downs
and Trento 2004). Kent, in her 2007 mini case study of China’s WTO partici-
pation, anticipated high levels of compliance with WTO obligations not only
because accession offered clear material advantages to China, but also because
it was so hard won (Kent 2007, p. 234). Webster’s study of China’s compliance
with the rulings of the WTO Dispute Settlement Body (DSB) found that “to
the extent China complies, it is largely discursive rather than digestive, focusing
on words... rather than deeds” (Webster 2014, p. 23). This chimes with Kent’s
overall judgement of China’s WTO compliance, that “China is, on the whole,
compliant but not wholly cooperative” (Kent 2007, p. 238). Consequently,
the existing literature would suggest that China’s formal laws and regulations
appear to substantially comply with its WTO obligations, but actual practice
may present a more mixed picture. Thus, this study will probe this purported
gap between rules and practice in more depth to obtain a more complete pic-
ture of TRIPS compliance, as well as including a uniquely long-term analysis of
China’s changing compliance with its TRIPS obligations since WTO accession
in 2001.

2.3 SUMMARY AND CONCLUSION

This chapter first outlined the key concept of “compliance” which will be used
in this study to analyse China’s interactions with the TRIPS Agreement. Then
the main theories of compliance which have emerged from international law
and international relations literature in recent decades were discussed. Previous
studies of compliance in China, particularly in relation to IP commitments,
were also considered. Overall, previous studies into China’s compliance with
international commitments, including research focusing on IP protection, have
tended to mostly focus on factors specific to China without fully considering
the nature of the obligations involved. Equally, existing theories of compliance
often focus on characteristics of the specific agreement without allowance for
the individual country.

Therefore, this study will apply a comprehensive model of compliance to
China’s IP protection under the TRIPS Agreement. This model will allow for
consideration of factors both specific to China, as well as considering the nature
of the TRIPS Agreement itself and the nature of the IP protection problem.
Then, this comprehensive model of compliance will be applied to China’s com-
pliance with the TRIPS Agreement in stages: firstly in Chap. 3, the background
context of the TRIPS Agreement itself will be examined, to evaluate if there are
factors which are not specific to China which generally affect compliance with
its provisions. Then, the methodology used in this study will be fully explained
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and justified in Chap. 4. Part II will then focus on applying this model to the
specific context of China’s TRIPS compliance by not only examining the short-
term changes made at the time of accession in 2001, but also the longer term
changes up to 15 years later.

NOTES

1. Emphasis in original.
2. Categorisation taken from Raustiala and Slaughter (2002, pp. 545-8).
3. Discussion of Rawls, The Law of Peoples, 1999 in: Mayeda (2005, p. 86).
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CHAPTER 3

The TRIPS Agreement: Developing Global
Rules for Intellectual Property Protection

According to the comprehensive model of compliance outlined in Chap. 2,
there are various categories of factors which may influence the likelihood or
otherwise of compliance with a specific international accord. These categories
include both country-specific factors such as the history, size and culture of the
country as well as non-country-specific factors relating to the agreement and
the activity concerned. In this chapter, these factors external to the Chinese
context influencing compliance with the World Trade Organisation (WTO)
Agreement on Trade-Related Intellectual Property Rights (TRIPS) will be
considered. First, the background to the TRIPS Agreement will be outlined, in
order to detail the drafting history and consequent context of compliance with
this specific accord. Then, the specific characteristics of the TRIPS Agreement
will be examined, to analyse their possible effect on compliance. This chap-
ter will also include discussion of the characteristics of the activity which the
TRIPS Agreement was designed to solve: intellectual property infringements.
Finally, the international environment surrounding the protection of intellec-
tual property rights will be explored.

3.1  TuE DrRAFTING OF THE TRIPS AGREEMENT

As detailed in Chap. 1, the pre-WTO international trading system did not offer
a detailed and universal framework for the protection of intellectual property.
Under the General Agreement on Tariffs and Trade 1947 (GATT), provisions
relating to intellectual property had been limited and effectively no substantive
terms applied (Hoekman and Kostecki 2001, p. 282). However, protection
of intellectual property became prioritised by developed countries during the
1980s and 1990s due to their growing reliance on technology. It was conse-
quently an important issue during the Uruguay Round of trade negotiations
(1986-94), where it proved to be a divisive issue. Following this key round
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of negotiations, the WTO emerged as the successor to GATT in 1995, with
the TRIPS Agreement at the heart of the new international organisation. The
issue of intellectual property protection was first raised in the context of the
GATT system at the close of the Tokyo negotiation round in 1979, where
the European Community and the United States (US) unsuccessfully tried
to obtain an “Agreement on Measures to Discourage the Importation of
Counterfeit Goods” (Goldstein 2001, p. 53). Although the Tokyo Round had
attempted to move beyond reducing tariffs as barriers to trade to consideration
of non-tarift barriers, this shift in focus was taken to new levels in the years fol-
lowing the conclusion of the Tokyo Round.

This new emphasis on intellectual property protection arose as technol-
ogy started to become more of an important factor in global competition
(Correa 2000, p. 3). Developed industrialised countries were becoming con-
scious of the pressure that newly industrialising nations especially in Asia were
beginning to place on their own economic growth. However, initial propos-
als regarding the inclusion of intellectual property (IP) in GATT negotiations
were modest. In the early 1980s, proposals for consideration of intellectual
property rights in the multilateral trading system focused almost exclusively on
trade in counterfeit goods “because commercial counterfeiting had become
such a serious problem for trademark owners in a number of countries”
(Bradley 1987, p. 65). Thus, initial consideration of the inclusion of IP protec-
tion in the GATT/WTO system was much narrower than the broad scope of
the final TRIPS Agreement.

Furthermore, the very inclusion of intellectual property in the scope of mul-
tilateral trade negotiations was strongly resisted by some of the larger develop-
ing countries such as Brazil and India, who argued that the World Intellectual
Property Organisation (WIPO) was the proper forum within which to negoti-
ate this issue (Bradley 1987). However, WIPO was widely regarded as inet-
fective at enforcing the various treaties it was responsible for, such as the Paris
and Berne Conventions, whereas the GATT dispute settlement mechanism was
admired as a potentially more efficient tool in enforcing international IP obli-
gations (Jackson 1997, p. 311). These Conventions were also criticised for
relying on the principles of non-discrimination and national treatment, rather
than providing uniform minimum standards of protection. This meant that if
a country did not offer any IP protection to its own nationals, then it was not
obliged to offer higher protection to foreign nationals. This lack of pressure
on developing countries to introduce effective protection for IP was clearly
unsatisfactory to the richer industrialised nations.

In other words, the reasons why the developed countries wished to include
intellectual property protection in the GATT system were twofold: first, to sub-
ject intellectual property disputes to the multilateral dispute settlement body,
and second, to provide uniform standards of protection which all signatories
would have to provide. The lack of enforcement provisions in the existing con-
ventions was also seen as a weakness of the international intellectual property
system then in force. The Uruguay Round of negotiations, launched in Punta
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del Este on 20 September 1986, included the issue of intellectual property for
negotiation as follows:

In order to reduce the distortions and impediments to international trade, and
taking into account the need to promote effective and adequate protection
of intellectual property rights, and to ensure that measures and procedures to
enforce intellectual property rights do not themselves become barriers to legiti-
mate trade, the negotiations shall aim to clarify GATT provisions and elaborate as
appropriate new rules and disciplines. (GATT 1986, p. 7)

Therefore, the scope of intellectual property protection to be negotiated dur-
ing the Uruguay Round already appeared to be broader than the narrow scope
of counterfeit goods originally tabled in the Tokyo Round. From the very out-
set of the Uruguay Round, there were severe disagreements between developed
and developing countries over the direction of the intellectual property negotia-
tions. Australia proposed that the Berne, Paris, Rome and Geneva Conventions
be incorporated into the multilateral system—a proposal with which most eco-
nomically developed countries agreed. On the other hand, India proposed that
negotiations be limited to practices that distort international trade—a proposal
with which many developing countries concurred (Stewart 1993, p. 2270).

Resistance to the broader scope of TRIPS was not based on resistance to
the idea of combating counterfeiting per se, rather it arose from the perception
that the proposed TRIPS Agreement would embody “a policy of ‘technologi-
cal protectionism’ aimed at consolidating an international division of labour”
(Correa 2000, p. 5). This “technological protectionism” was perceived as pro-
tecting the interests of industrialised countries at the expense of the developing
economies and was thus strongly resisted by many of the negotiating pow-
ers. Developing countries were concerned that greater IP protection would
strengthen the monopoly power of multinational corporations (MNCs), and
detrimentally affect the poor by increasing the prices of key medicines and
foods (Hoekman and Kostecki 2001, p. 283). It has also been claimed that
developing countries never really had a significant part to play in the TRIPS
negotiations. According to one commentator, “the negotiations on TRIPS are
often said to have begun properly in the second half of 1989, when a number
of countries made proposals, or the first part of 1990, when five draft texts of
an agreement were submitted to the negotiating group. A more sceptical view
is that the negotiations were by then largely over. An even more sceptical view
is to say that no real negotiations ever took place. Developing countries had
simply run out of alternatives and options” (Drahos 1996, p. 171).

It is certainly undeniable that private actors had a significant role to play in
the drafting of the TRIPS Agreement, a public law instrument. For example, the
Intellectual Property Committee (IPC) was seen as crucial in the TRIPS nego-
tiations (Sell 2003). The IPC was made up of representatives from major US
MNCs and presented a draft text which the negotiators then fine-tuned. Thus,
it could be said that the negotiators did not actually draft the full text of the final
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Agreement, but rather were heavily influenced by powerful private participants
in the shape of the IPC and other lobby groups. Developing countries were
concerned that intellectual property protection was only being considered in the
context of its commercial effects, rather than for its use in the context of national
development (May and Sell 2006, p. 157). Nevertheless, these concerns were
sidelined by the developed countries which dominated the TRIPS negotiations.

Indeed, as the Uruguay Round of negotiations progressed, the tensions
between developing and developed countries appeared to diminish, whereas
tensions grew between industrialised nations, such as the US and the European
Community. This was a result of the negotiations moving towards detailed
substantive provisions which were not always in congruence with the existing
domestic systems of protection (Jackson 1997, p. 312). Whatever the truth
about the tensions or otherwise between the countries negotiating the TRIPS
Agreement, by a midterm review carried out in 1989, most countries, both
developed and developing, agreed that substantive intellectual property pro-
tection was desirable and a framework for the TRIPS Agreement be put in
place (Goldstein 2001, p. 55).

Furthermore, “by the time of the Dunkel text in December 1991, there
seemed to be an enormous change in attitudes, including attitudes of devel-
oping countries, which led many such countries to be willing ultimately to
accept the IP Agreement as part of the very broad package of the Uruguay
Round” (Jackson 1997, p. 311). However, agreement between developing
and developed countries, who had initially appeared diametrically opposed, was
not reached based solely on the text of the proposed TRIPS Agreement alone.
Instead, consensus was achieved through the common negotiating strategy
of “linkage-bargaining.” This “occurs when a negotiator offers something of
value to a counterpart as a means of convincing the counterpart to offer con-
cessions on matters considered valuable to the negotiator” (Richards 2004,
p. 123). In other words, developed countries gained the agreement of develop-
ing countries on intellectual property issues by threatening to withdraw con-
cessions agreed in other trade areas of concern to developing nations, such as
agriculture. Put simply, the developing countries were subject to pronounced
coercion on the basis of expanded market access in return for their acquies-
cence during the TRIPS negotiations (Sell 2003, p. 9).

This high-stakes negotiating strategy has been heavily criticised, but did
lead to agreement overall, which ultimately would not have been possible in
single-issue negotiations involving international standards for intellectual prop-
erty protection. The final text of the Agreement on Trade-Related Aspects
of Intellectual Property Rights was signed at Marrakesh, Morocco on April
15 1994 and can consequently be seen as a compromise on the part of the
developing countries, in order to receive benefits from other areas of the WTO
Agreements. Although the TRIPS Agreement can be seen as a highly signifi-
cant step in the expansion of IP protection in the global system and is nota-
ble on many levels, TRIPS has also been the subject of various criticisms. In
contrast to the existing international intellectual property Conventions, the
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TRIPS Agreement removes the national autonomy which was used to decide
the appropriate level of protection at a domestic level. The TRIPS Agreement
instead advances a “one size fits all” approach which “defies both economic
analysis and historical experience” (Sell 2003, p. 13).

Furthermore, the stated justification for the TRIPS Agreement has come
under fire; the explicit aim of promoting economic development through stron-
ger IP protection is disputed by several studies and the delicate balance between
rights-holders and the public interest is tipped firmly in favour of protection.
Finally, the TRIPS obligations represent a stark departure from the existing
GATT system. Not only was GATT previously focused on trade in goods, but the
TRIPS Agreement also contrasts with the Uruguay Round’s aims of deregula-
tion and trade liberalisation by striving for “internationally driven re-regulation”
(Sell 2003, p. 15). Moreover, it could be claimed that the controversy surround-
ing the inclusion of intellectual property protection in the Uruguay round of
GATT negotiations has its legacy in the full title of the resulting agreement,
“Agreement on Trade-Related Aspects of Intellectual Property Rights,” known
as TRIPS. Initial negotiations had limited intellectual property protection to that
relating to trade, but the final agreement is so far-reaching that “trade-related”
is said to be a misleading title (Das 1999, p. 355). It has even been claimed that
“the term TRIPS was invented to make the issue look GATT-relevant, but many
economists think it is meaningless because intellectual property cannot be trade-
specific” (Dunkley 2000, p. 187). However, as both developed and developing
countries conceded that a system of IP protection was a necessary inclusion in
the international trading system, this seems an overly critical stance.

The TRIPS Agreement, which resulted from these negotiations, has also
been criticised as beneficial only to industrialised nations, whilst detrimentally
affecting developing countries. This criticism is based on the notion that the
standards of intellectual property protection it expounds are solely suitable for
industrialised nations (Correa 2000, p. 5). By protecting technology already
established in developed countries and restricting the development of technol-
ogy in poorer countries, it has been argued that developed countries could
increase exports and stifle competition. The TRIPS Agreement has also been
criticised for attempting to remove intellectual property protection from the
realm of global politics by ignoring the developmental implications for devel-
oping nations and redefining it solely as a legal issue (May and Sell 2006,
p. 162). Therefore, the TRIPS Agreement clearly had a controversial drafting
history and has also been strongly criticised as favouring developed countries
over developing countries. The specific provisions of the TRIPS Agreement
which resulted from this complex negotiating process will now be considered.

3.1.1  The Provisions of the TRIPS Agreement

The TRIPS Agreement is one of the three so-called pillar agreements that
together make up the commitments of the WT'O.? While the drafting of the
TRIPS agreement clearly caused controversy, what provisions does the final
text of the Agreement actually contain? In sharp contrast to most “negative”
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obligations imposed by the WTO agreements (e.g. not to use certain policies
such as export subsidies or quotas), TRIPS invokes a “positive” obligation to
adopt a set of substantive rules (Hoekman and Kostecki 2001, p. 274). This
set of substantive rules is contained within seven major parts and 73 articles
of TRIPS. The seven areas covered are: copyright, trademarks, geographical
indication, industrial design, patents, layout design of integrated circuits, and
undisclosed information (Das 1998, p. 115).
Among other provisions, the TRIPS Agreement:

e sets minimum standards of protection for these seven areas;

e sets minimum standards for the enforcement of intellectual property
rights in administrative and civil actions;

e sets minimum standards, with regard to copyright piracy and trademark
counterfeiting, for the enforcement of intellectual property rights in
criminal actions and actions at the border;

e requires that, subject to limited exceptions, WI'O members provide
national and Most Favoured Nation (MFEN) treatment to the nationals
of other WI'O members with regard to protection and enforcement of
intellectual property rights.?

The extensive provisions of the TRIPS Agreement did not emerge solely
from the Uruguay Round of negotiations; rather it pulls together and supple-
ments previous intellectual property conventions (Richards 2004, p. 4). In
fact, the substantive provisions on minimum levels of protection essentially
incorporate existing IP conventions into the TRIPS Agreement. Part I1I of the
TRIPS Agreement deals specifically with minimum standards for the enforce-
ment of intellectual property rights.

The TRIPS Agreement was a result of compromise between the negotiat-
ing positions of the developed and developing countries respectively, and the
provisions on enforcement demonstrate this compromise (Goldstein 2001,
p. 59). In general, developed countries argued for stringently applied remedies,
whereas developing countries were more concerned about maintaining their
judicial discretion. Thus, members are required to give the appropriate judicial
authorities the power to grant certain remedies but without further specifying
the substantive form that the remedy should take. This preserves the concept
of judicial autonomy, seen as crucial by some members. The enforcement pro-
visions of the TRIPS Agreement were also seen as crucial because the lack of
enforcement provisions in the existing conventions was one of the main stim-
uli to the negotiation of the TRIPS Agreement (May and Sell 2006, p. 173).
Consequently, the TRIPS provisions on enforcement will be outlined below.

3.1.2  The TRIPS Provisions on Enforcement

Part III of the TRIPS Agreement is concerned with the enforcement of intel-
lectual property rights and this Part is divided into 21 articles and five sections:
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General Obligations (Article 41)
Civil and Administrative Procedures and Remedies (Articles 42—49)
Provisional Measures (Article 50)
Special Requirements Related to Border Measures (Articles 51-60)
Criminal Procedures (Article 61)

All of these provisions on enforcement can be said to have two basic objec-
tives: “One is to ensure that effective means of enforcement are available to
rights holders; the second is to ensure that enforcement procedures are applied
in such a manner as to avoid the creation of barriers to legitimate trade and to
provide for safeguards against their abuse” (World Trade Organisation 2015b).
Part III as a whole also complements the substantive minimum standards of
TRIPS as “from a rights holder’s perspective, substantive minimum rights are
of little value if there are no effective procedures for the enforcement of such
rights” (UNCTAD-ICTSD 2004, p. 575).

Section 1 of Part III outlines the general obligations relating to enforce-
ment. The first paragraph of Article 41 outlines the main principles of enforce-
ment, that enforcement procedures shall “permit effective action against any
act of infringement of intellectual property rights covered by this Agreement,
including expeditious remedies to prevent infringements and remedies which
constitute a deterrent to further infringements.” Sections 2 and 3 (dealing with
civil and administrative procedures and remedies and provisional measures) are
applicable to all intellectual property rights infringements, whereas Sects. 4 and
5 (special requirements related to border measures and criminal procedures)
apply only to trademark counterfeiting and copyright piracy.

It is significant that, in sharp contrast to the substantive provisions, the
TRIPS provisions on enforcement in Part III mark a significant departure from
previous intellectual property protection offered by international agreements
such as the Paris and Berne Conventions by adding teeth to the substantive
provisions. Under these Conventions, adoption into domestic law was seen
as sufficient to discharge a state’s obligation to comply, even if the domestic
law was subsequently unenforced (Reichman 1996, p. 338), whereas under
TRIPS, the prescribed minimum standards of protection have to actually be
implemented. Another important consideration to take into account is that
Part III of TRIPS does not attempt to harmonise national enforcement proce-
dures, but rather aims to establish general minimum standards, which can then
be implemented by each member as they see fit. This approach is also laid out
in the Preamble to TRIPS which states that the negotiating parties saw “the
need for new rules and disciplines concerning... ¢) the provision of effective
and appropriate means for the enforcement of trade-related intellectual prop-
erty rights, taking into account diffevences in national legal systems” (emphasis
added). This is important to remember when assessing China’s compliance;
even if China’s IP system is considerably different from that of'its trading part-
ners, China could still be in compliance with TRIPS due to this inbuilt flex-
ibility in the TRIPS Agreement.
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Overall, the drafting of the TRIPS Agreement provoked controversy
between the developed and developing WT'O members and as a result, the final
text of the Agreement reflects the compromises made in the negotiating pro-
cess. This compromise is reflected most prominently in enforcement provisions
in Part III. As the controversy surrounding the establishment of the TRIPS
regime has now been outlined, the TRIPS Agreement will now be analysed in
the context of compliance.

3.2  ANALYSING THE TRIPS AGREEMENT IN THE CONTEXT
OF COMPLIANCE THEORY

3.2.1  The Charactevistics of the Accord

According to the model of compliance presented in Chap. 2, the characteristics
of the specific accord may affect the prospects of compliance with it. Thus,
it is crucial to consider the TRIPS Agreement itself before judging China’s
compliance with its intellectual property obligations under this accord. The
non-country-specific factors which may influence compliance with the TRIPS
Agreement should be considered under various categories: the perceived equity
of the obligations, the precision of the obligations, provisions for obtaining sci-
entific and technical advice, reporting requirements, provisions for other forms
of monitoring, the secretariat, and other incentives and sanctions.

The perceived equity of the TRIPS Agreement is in some doubt. As dis-
cussed above, negotiations over intellectual property rights within the GATT
system were protracted and involved serious compromises on the part of the
developing countries in return for concessions in other areas of trade nego-
tiations. During the TRIPS negotiations, China participated as an observer
and joined with the bloc of developing countries in the TRIPS negotiations.
Fourteen of these developing countries, including China, submitted a draft text
concerning intellectual property in May 1990 (Negotiating Group on Trade-
Related Aspects of Intellectual Property Rights 1990). Unlike the three rival
drafts submitted by the US, Japan and Switzerland respectively, the developing
countries’ draft emphasised the “need to take into consideration the public
policy objectives underlying national systems for the protection of intellectual
property, including developmental and technological objectives” (Negotiating
Group on Trade-Related Aspects of Intellectual Property Rights 1990). This
draft also emphasised that signatories should not have recourse to unilateral
measures in the event of any dispute. However, the draft was heavily criticised
for providing “a wide degree of latitude” to governments with respect to leg-
islating on standards and for providing levels of protection seen as insufficient
by the developed countries (Negotiating Group on Trade-Related Aspects of
Intellectual Property Rights 1990Db).

It was clear after the rival drafts had been submitted that tensions still existed
between the objectives of the developed countries and those of the developing
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countries within the TRIPS negotiations. In 1991, one developing country
commented that they “continued to believe that the situation of the negotia-
tions fell far short of addressing the special needs and problems of develop-
ing countries” (Negotiating Group on Trade-Related Aspects of Intellectual
Property Rights including Trade in Counterfeit Goods 1991). Therefore, it
is clear that throughout the negotiating and drafting process, there were con-
cerns amongst the developing countries that their interests and concerns were
being overlooked. As a result, there may still be a lingering perception that the
final Agreement is not fair as it favours the interests of industrialised nations
over poorer members. If some members do hold this perception, this may
decrease the likelihood of their full compliance with their TRIPS obligations.
The precision of the TRIPS Agreement is almost certainly an area of some
doubt. This is not helped by the nature of the TRIPS Agreement itself, which is
a minimum standards agreement. This means that each member must provide
protection of at least the standard provided for in the agreement, but is free to
decide exactly how to implement the specific provisions. In this minimum stan-
dards nature, it is similar to a European Union directive. The minimum stan-
dards nature of the TRIPS Agreement is provided by Article 1, which states:

Members shall give effect to the provisions of this Agreement. Members may, but
shall not be obliged to, implement in their law more extensive protection than is
required by this Agreement, provided that such protection does not contravene
the provisions of this Agreement. Members shall be free to determine the appro-
priate method of implementing the provisions of this Agreement within their
own legal system and practice. (World Trade Organisation 1994b)

The precision of the obligations contained within the TRIPS Agreement is also
subject to the balance between substantive precision and judicial autonomy
which is a result of the hard-fought negotiations during the drafting of the
Agreement. For example, many of the Articles relating to enforcement provi-
sions are couched in language which states that the judicial authorities should
have the authority to grant a particular remedy but without further guidance
on how this should be implemented. An example of this is Article 44, which
provides that “the judicial authorities shall have the authority to order a party
to desist from an infringement.” However, the exact process of granting an
injunction, the evidence which must be presented in order for an injunction to
be granted, or any remedies for breach of an injunction are not further speci-
fied. This vagueness of language may lead to disputes.

In general, the wording of the TRIPS Agreement has been condemned as
“result-oriented” and vague. Many of the provisions require members to give
judicial or other authorities the authority to do something, but these author-
ities are not then obliged to exercise this power (UNCTAD-ICTSD 2004,
p. 576). This flexibility within the obligations, particularly contained in Part
IIT of TRIPS, means that assessing a member’s compliance can be problematic.
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For example, as stated above, Article 41 outlines the general obligations
regarding enforcement procedures. Article 41(1) commits members to ensur-
ing the availability of the specified enforcement procedures “so as to permit
effective action against any act of infringement”. “Effective action” is not
defined here and thus, there is considerable room for interpretation. It has even
been stated that “any judgment about compliance should be objectively based
on whether Members have made or not the required procedures available”
(UNCTAD-ICTSD 2004). This test seems to be permissive; mere existence of
the procedures seems to satisfy this obligation, regardless of how, or indeed if,
the procedures are actually utilised.

The analytical index of the WTO offers interpretation and application for
any provisions that have been interpreted in cases brought before the WTO
(World Trade Organisation 2012). The formal interpretation available concern-
ing the TRIPS provisions on enforcement includes, for example, guidance on
the scope of “unwarranted delays” in Article 41(2) and the words “shall have
the authority” in Article 42. As many subsequent Articles also use the word-
ing “shall have the authority,” this interpretation is signalled to be of broader
application than just to Article 42. In India-Patents (EC), India tried to claim
that a generally available system was not required by the wording “shall have
the authority” in Articles 42-8 (World Trade Organisation 1998). However,
this argument was rejected by the panel who affirmed that “the function of the
words ‘shall have the authority’ is to address the issue of judicial discretion, not
that of general availability.” Therefore, although it has been argued that the
mere provision of these procedures is sufficient, the outcome in this case would
appear to suggest that compliance requires more; the procedures actually have
to be available. To date there have been 34 disputes involving provisions of the
TRIPS Agreement.* Several of these disputes have involved legal arguments
about the precise nature of the obligations and arise from the imprecise nature
of these obligations. Therefore, the precision of the obligations in the TRIPS
Agreement is in doubt, and this lack of precision may be a factor affecting com-
pliance with the Agreement overall.

Turning to provisions for obtaining scientific or technical advice to assist in
compliance, there are several provisions within the TRIPS Agreement which
provide for technical assistance and cooperation to assist members to com-
ply with their obligations. The main provision is contained within Article 67.
Under Article 67, developed countries shall provide technical and financial
cooperation in favour of developing and least-developed countries (LDCs):

Such cooperation shall include assistance in the preparation of laws and regula-
tions on the protection and enforcement of intellectual property rights as well as
on the prevention of their abuse, and shall include support regarding the estab-
lishment or reinforcement of domestic offices and agencies relevant to these mat-
ters, including the training of personnel.

This issue of technical assistance has been central to the agenda of the Council
of TRIPS and has resulted in numerous initiatives, such as conferences and
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training seminars. It has also led to several joint initiatives between WIPO and
the WTO; specifically, “in 1998, the joint initiative on technical cooperation to
assist developing countries in meeting the deadline for implementation of the
TRIPS Agreement and, in 2001, the same initiative targeted the least-developed
country Members” (Gervais 2003, p. 354). Following the 2005 decision to
extend the TRIPS transition period for least-developed countries until 1 July
2013, the two organisations also agreed to intensify their cooperation to facili-
tate TRIPS compliance from these members.®

In addition to the WIPO-run Cooperation for Development Program, the
European Patent Office offers various programmes, the World Bank includes
IP in their legal training programme and the WTO, UNCTAD and NGO:s all
offer support. In terms of bilateral support, the US Agency for International
Development (USAID) “spends around a quarter of its annual budget on legal
and regulatory training” (May and Sell 2006, p. 177). Therefore, it is clear
that a variety of training programmes exist under the auspices of Article 67 in
order to assist developing countries to comply with the TRIPS Agreement.
Furthermore, as the changes necessary to comply with TRIPS require consid-
erable resources, many developing countries rely on this assistance (May and
Sell 2006).

However, it is clear from the wording of this provision that any such coop-
eration must be at the request of the developing country member and cannot
be imposed by the developed country partner without mutually agreed terms
and conditions. Therefore, this provision may not always allow for the nec-
essary cooperation where it is perceived by the developing country member
that the assistance offered is interference in its domestic affairs rather than
helpful support. In addition, the training programmes and assistance offered
have also been criticised for encouraging countries to adopt “TRIPS-plus”
legislation, regardless of whether it is in the country’s best interests or not
and for discouraging the use of autonomy or flexibility in the implementation
permitted under TRIPS Agreement (May and Sell 2006). In other words, the
assistance offered by developed countries may encourage recipients to model
their IP system on the developed country which may not be a suitable model
for emulation, particularly if it requires stronger protection than mandated by
TRIPS. Furthermore, assistance offered may also breach the key TRIPS prin-
ciple that each member is free to implement TRIPS provisions as they see fit.
Thus, although assistance is available under Article 67 and many developing
countries do need such assistance, this training and cooperation may not always
benefit the developing country as intended. Indeed, it has also been claimed
that despite the provisions for cooperation under Article 67, “in the years since
the promulgation of the WTO treaty there has been little- if any- real effort by
developed countries to meet the Article 67 obligation” (Lehman 2002, p. 12).

There is further provision under Article 69 for more general international
cooperation. This article provides that members:

Shall establish and notify contact points in their administrations and be ready
to exchange information on trade in infringing goods. They shall, in particular,



54 K. THOMAS

promote the exchange of information and cooperation between customs author-
ities with regard to trade in counterfeit trademark goods and pirated copyright
goods.

To comply with this provision, the WI'O Secretariat established a list of
contact points in the administration of members and the World Customs
Organisation has established a database to facilitate the exchange of informa-
tion regarding cross-border trade in goods which infringe intellectual property
rights (Gervais 2003, p. 360). Overall, there are provisions within the TRIPS
Agreement itself for assistance and cooperation regarding implementation of
TRIPS provisions. However, there is some dispute over the effectiveness of
some of these measures and in general, there is a perception that developed
countries could do more to assist developing country members.

In terms of reporting, the main requirement is created by Article 63 of the
TRIPS Agreement which concerns transparency. Article 63(2) of the TRIPS
Agreement provides that members shall notify relevant laws and regulations to
the Council for TRIPS “in order to assist that Council in its review of the oper-
ation of this Agreement.” Relevant laws and regulations can also include final
judicial decisions and administrative rulings which pertain to the subject mat-
ter of the TRIPS Agreement (Article 63(1)). There are also further reporting
requirements contained in TRIPS, such as the requirement to notify contact
points under Article 69 or notification of certain options relating to national
treatment under Article 3. The TRIPS Council may also ask for notification
regarding a member’s involvement in cooperation under Article 67.

It is clear that the notification requirements arising from the TRIPS
Agreement are not insignificant. For example, notifications of laws and regu-
lations under Article 63 include: the texts of all relevant laws and regulations
in their original language; translations into one official WTO language; a list-
ing of “other laws and regulations” in a specific format; as well as responses
to a checklist regarding the law and practice of enforcement (World Trade
Organisation 1996, p. 4). However, the Council for TRIPS also recognises
that the notification requirements may constitute a considerable burden for
some members; consequently, “procedures were adopted to attempt to reduce
the burdens for Members in preparing them as well as for the Secretariat in
processing them” (World Trade Organisation 1996).

Therefore, the reporting requirements of the TRIPS Agreement may
operate against full compliance despite some allowances made by the TRIPS
Council. Although it is clearly necessary for members to inform the Council for
TRIPS of laws and regulations affecting IP rights, some members, especially
developing country members, may struggle to fulfil their reporting obligations,
especially when combined with various other reporting requirements of the
WTO. It may be necessary to offer further assistance to support some members
in fulfilling these reporting requirements, such as the WIPO assistance with
translation of laws and regulations into a WTO language for the purposes of
Article 63.2.
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Additionally, there are various bodies which monitor intellectual prop-
erty standards internationally. The World Intellectual Property Organisation
(WIPO) is one of the main organisations in the field of international intel-
lectual property. WIPO’s strategic goals are: (1) to promote an IP culture;
(2) to integrate into national development policies and programmes; (3) to
develop laws and standards; (4) to deliver quality services in global IP protec-
tion systems; and (5) to increase the efficiency of WIPO’s management and
support processes (WIPO 2015). Consequently, although the role of WIPO is
not directly related to active monitoring of individual countries’ IP standards,
the development of these standards indirectly incorporates a form of passive
monitoring. Thus, the role of WIPO could be said to be a form of monitoring.

There are also a number of international intergovernmental organisations
which are granted observer status at meetings of the TRIPS Council (World
Trade Organisation 2016c¢). These organisations could also be informally seen
as a form of monitoring of the operation of the TRIPS Agreement, although
clearly their role is not to question an individual member’s compliance. Some
of these organisations are:

Food and Agriculture Organisation (FAO)

International Monetary Fund (IMF)

International Union for the Protection of New Varieties of Plants (UPOV)
Organisation for Economic Cooperation and Development (OECD)
United Nations (UN)

United Nations Conference on Trade and Development (UNCTAD)
World Bank (WB)

World Customs Organisation (WCO)

World Intellectual Property Organisation (WIPO)

In addition to these organisations which hold formal observer status,
the World Health Organisation (WHO), Joint United Nations Programme
on HIV/AIDS (UNAIDS), the African Intellectual Property Organisation
(OAPI), the African Regional Intellectual Property Organisation (ARIPO),
the European Free Trade Organisation (EFTA) and the Cooperation Council
for the Arab States of the Gulf (GCC) may all also observe TRIPS Council
meetings either as ad hoc observers or on a meeting-by-meeting ad hoc basis
(World Trade Organisation 2016c¢). Additionally, there are various bodies
globally that may informally monitor the operation of the TRIPS Agreement
through monitoring intellectual property protection and levels of counterfeit-
ing and piracy. These bodies will be considered further under the category of
the international environment below.

In terms of the relevant secretariat monitoring and enabling compliance,
the Council for Trade-Related Aspects of Intellectual Property Rights (the
Council for TRIPS) is formally established by the WT'O Agreement. Article
IV(5) establishes that the Council for TRIPS shall operate under the general
guidance of the General Council, but with the power to create its own rules
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of procedure and subsidiary bodies as necessary (World Trade Organisation
1994, p. 11). Article 68 of the TRIPS Agreement further details the creation
of the Council for TRIPS, which is responsible for monitoring the operation of
the TRIPS Agreement. Article 68 states: “The Council for TRIPS shall moni-
tor the operation of this Agreement and, in particular, Members’ compliance
with their obligations hereunder, and shall afford Members the opportunity
of consulting on matters relating to the trade-related aspects of intellectual
property rights.” It is clear that monitoring members’ compliance with TRIPS
“is the predominant task of the Council” (UNCTAD-ICTSD 2004, p. 744).
However, as the wording of Article 68 implies, monitoring by the Council
does not only relate to members’ compliance, but extends to the operation of
the TRIPS Agreement in general.

The Council for TRIPS is also the forum where members can consult on
matters relating to intellectual property. This provision that the Council shall
provide members with a chance to consult over IP issues is intended to avoid
the use of the formal dispute settlement process. The Council is also respon-
sible for providing assistance in the event of any disputes and overseeing the
review of legislation in member countries. One of the first tasks completed by
the Council for TRIPS was the establishment of formal links with WIPO under
Article 68, for ease of cooperation. The Council for TRIPS is also the body
responsible for the review and amendment of the TRIPS Agreement, after
the expiration of the one-year transitional period and every two years thereaf-
ter under Article 71. Thus, there are five main functions that the Council for
TRIPS performs (World Trade Organisation 2016d), which could be sum-
marised as monitoring, consultation, technical cooperation, review and nego-
tiation on specific subjects, and the review of the TRIPS Agreement itself.

It is clear from the detailed annual reports submitted by the Council for
TRIPS that the Council performs a significant number of important tasks to
ensure the full implementation of the TRIPS Agreement. For example, the
annual report for 2014 lists the activities carried out in three formal meetings of
the Council (Council for Trade-Related Aspects of Intellectual Property Rights
2014). The Council took note of new notifications by members regarding new
or amended legislation relevant to the TRIPS Agreement; continued with
the process of reviewing the legislation of members, including Montenegro
and Tajikistan; held briefings on the relationship between TRIPS and the
Convention on Biological Diversity (CBD) and on non-violation complaints;
reviewed technical cooperation efforts; and discussed intellectual property and
innovation, amongst other issues. Overall, the Council for TRIPS evidently
works hard to fulfil its role of monitoring both individual members’ compli-
ance and the operation of the TRIPS Agreement in general. In addition, the
Council plays a useful role in mediating between members, to try to avoid the
use of the formal dispute resolution mechanism. Therefore, the role of the sec-
retariat would appear to be a factor which encourages compliance.

Turning now to other incentives and sanctions, there are certain provisions
in the TRIPS Agreement relating to least-developed country members. These
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provisions act in addition to the general clauses relating to technical and inter-
national cooperation outlined above. For example, under Article 66, in addi-
tion to granting the least-developed countries substantial transitional periods
to comply with the TRIPS Agreement, Article 66(2) also provides that:

Developed country Members shall provide incentives to enterprises and institu-
tions in their territories for the purpose of promoting and encouraging technol-
ogy transfer to least-developed country Members in order to enable them to
create a sound and viable technological base.

In theory, this provision should increase the incentives for least-developed
countries to cooperate with the TRIPS regime as they will be entitled to signifi-
cant assistance in terms of technology transter from more developed members.
However, in practice, transfers are not as frequent as the Article would suggest,
as many members are reluctant to transfer their technology prior to the least-
developed partner enacting effective intellectual property protection.

With this reluctance in mind, on 19 February 2003, the Council for TRIPS
adopted a decision that developed country members should make annual
reports regarding their activities under Article 66.2 (Council for Trade-Related
Aspects of Intellectual Property Rights 2003). This decision was prompted by
the Ministerial meeting at Doha which had directed members to put in place a
mechanism for ensuring the monitoring and full implementation of the obliga-
tions in Article 66.2. These annual reports should contain an overview of the
incentives regime put in place, as well as information regarding the operation
of these incentives, including details of technology transferred and recipient
countries.

According to the minutes of the Council for TRIPS meeting which estab-
lished the annual report mechanism to monitor Article 66.2, the proposal was
well received by the developing countries. For example, the representative of
Bangladesh said that:

Implementation of Article 66.2 was of prime importance to LDCs. Developing
countries, and in particular LDCs, had assumed onerous responsibilities in the
TRIPS Agreement. Article 66.2 was one of the few provisions in Uruguay Round
agreements that provided LDCs opportunities to build up their economies, and
thereby helped them to comply with TRIPS provisions. (Council for Trade-
Related Aspects of Intellectual Property Rights 2003b)

It is clear from the comments of the Bangladesh representative that Article
66 is seen as highly significant for the developing countries. In fact, Article
66 is almost seen as “payback” for agreeing to some of the most burdensome
obligations contained within TRIPS and could therefore be seen as one of the
“carrots” offered in the negotiating process.

In contrast to these additional incentives available for complying with the
TRIPS Agreement, sanctions for non-compliance are less clear. The Council for
TRIPS does not have any power to impose sanctions for non-compliance; the
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role it plays is positive—to facilitate members’ compliance rather than identify
offenders. Thus, the only route available to sanction non-complying members
is through the WTO dispute resolution mechanism. Overall, although further
incentives do exist to increase the likelihood of compliance, particularly the
potential for technology transfer under Article 66(2), there are few coercive
sanctions applicable to members that do not fully comply with their TRIPS
obligations.

Overall, the various characteristics of the TRIPS Agreement itself may affect
whether members fully comply with their obligations or not. The most prob-
lematic areas of the TRIPS Agreement overall are the perceived equity and the
precision of the obligations contained within the Agreement. There is a general
perception originating in the drafting process that the standards of protection
embodied in the TRIPS Agreement protect the interests of developed country
members, whilst preventing the economic development of developing country
members. This perceived inequality clearly operates against compliance. The
precision of the obligations is also in doubt; as TRIPS obligations are imprecise,
compliance with them is difficult to measure, and thus countries may not do all
that they should to comply with the accord. In addition, although the Council
for TRIPS plays an important role in monitoring compliance, other monitor-
ing provisions are largely absent. Moreover, the reporting requirements may
be difficult for some members to comply with and the provisions for assistance
and cooperation that exist may not be used as much as they should be.

Therefore, in relation to the TRIPS Agreement, the institutional framework
as represented by the Council for TRIPS is sound, but the procedural frame-
work in terms of available incentives, sanctions and monitoring varies in terms
of promoting compliance. The features that most discourage full implementa-
tion of and compliance with the TRIPS Agreement are related to how the
substantive provisions are actually written, namely the perceived unfairness and
imprecision of the obligations. This may be a result of the negotiating process
that led to the establishment of the TRIPS Agreement and the inevitable com-
promises that were made between the negotiating parties. Overall, there are
certain characteristics of the TRIPS Agreement itself that may not encourage
full compliance, particularly the perception that the provisions benefited cer-
tain members more than others and the imprecision of some of the provisions.

3.2.2  The Characteristics of the Activity Involved

According to the comprehensive model of compliance, the characteristics of
the activity involved may also affect whether compliance with the international
accord can be achieved. There are four elements of the activity which need to
be considered: the number of actors involved; the effect of economic incen-
tives; the role of MNCs in the activity; and the concentration of the activity
in major countries. These elements will now be considered for the specific
activity with which the TRIPS Agreement is concerned to resolve, namely
intellectual property infringements. The first element of intellectual property
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infringements that may be influential in ensuring compliance with the TRIPS
Agreement is the number of actors involved in the activity. Clearly, in the case
of piracy and counterfeiting, large numbers of actors are involved worldwide.
However, it is equally clear that it is difficult to estimate clearly the number of
actors involved due to the opaque nature of the activity. Furthermore, intellec-
tual property infringements are a problem worldwide and are not just restricted
to a few developing countries. Thus, the number of actors involved in the activ-
ity is large and this may act against compliance. As a large number of actors
are involved in counterfeiting and piracy, dealing with this activity is clearly
not straightforward as it follows the “conventional wisdom that the smaller
the number of actors involved in the activity, the easier it is to regulate it”
(Jacobson and Brown Weiss 1998, p. 521).

The second element of intellectual property infringements which needs to be
considered is the possible effect of economic incentives. In this case, the effect of
economic incentives on the levels of intellectual property infringements needs to
be considered. Undoubtedly, economic incentives are highly relevant to the spe-
cific activity of IP infringements, as economic considerations are the primary factor
behind a great deal of the existing global infringements. Clearly, economic incen-
tives may play a large role in intellectual property infringements in general; for an
individual company, infringing activities offer easy profits in the short term which
may seem more attractive than unknown long-term benefits from complying with
intellectual property accords. The economic benefits of TRIPS compliance may be
easier to appreciate on a macroeconomic level, where stronger intellectual property
protection may encourage greater innovation (Maskus 2002, p. 7).

The third element of intellectual property infringements that may be impor-
tant to the likelihood or otherwise of compliance with the TRIPS Agreement
is the role of MNGCs in the activity. The companies actually committing the
majority of intellectual property infringements do not tend to be MNCs, but
rather smaller, less visible enterprises. In the context of intellectual property
rights, MNCs do have a strong role to play, as there is a growing recognition
of the value of intangible assets to a company. However, it is only in the past
couple of decades that this recognition has been widespread amongst MNCs.

Therefore, the role MNCs played in intellectual property protection was
limited until the 1980s. Once MNCs did begin to seek to protect their rights,
they swiftly formed a powerful lobby group, in order to pressurise governments
globally to seek stronger international IP standards. This is clearly evidenced in
the Uruguay Round of GATT negotiations, when, for the first time, the influ-
ence of the MNCs was notable.® However, this pressure from the MNCs may
not necessarily be seen as a positive force; on the contrary, MNCs are some-
times perceived as just seeking to protect their own interests with little or no
regard to the economic development of the developing countries. Hence, the
role of MNCs in the field of intellectual property is a significant driver towards
stronger protection, but may not be a wholly positive factor in encouraging
compliance amongst smaller developing WTO members as vocal MNCs can
cause local hostility.
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The final element of the specific activity that should be taken into account
as an influence on potential TRIPS compliance is the concentration of the
activity in major countries. This factor is important because it could affect
the concentration of pressure to comply; if the activity is limited geographi-
cally, pressure to comply is less likely to be universal. In the case of intellectual
property infringements, the activity is certainly not only limited to a hand-
ful of countries. On the contrary, infringements are a global phenomenon,
although rates of IP infringements do vary from country to country. For
example, the Global Software Piracy Study conducted annually by the Business
Software Alliance shows marked variation in levels of software piracy worldwide
(Business Software Alliance 2014). The highest rate of unlicensed PC software
installations observed was in the Asia-Pacific region at an average of 62%, while
the lowest was in North America where only 19% of software was unlicensed.
China had an overall rate of 74% which whilst high, represented a modest drop
of 3% from the previous survey in 2011 (Business Software Alliance 2014,
p. 7). Therefore, it is obvious that even the most developed countries sufter
from intellectual property infringements and this activity is not solely concen-
trated in a few developing countries. However, the worst rates of infringements
are to be found in the developing countries, predominantly in the Asia-Pacific
region.

In addition to the overall number of countries involved in infringing activi-
ties, it is also relevant to consider the extent of the activity in one country as a
proportion of the total. In other words, it may be more efficient to focus on
one country which is responsible for a large proportion of the overall activity
rather than several smaller countries each responsible for a small proportion
of the total. In fact, this may explain why China is so consistently the focus of
scrutiny regarding its intellectual property protection; as China’s contribution
to total IP infringements is so large, if compliance in China can be achieved,
this would make a significant contribution towards decreasing the total amount
of infringing activity. Conversely, this constant pressure on China may contrib-
ute to China’s perception of unequal treatment and actually discourage greater
compliance with TRIPS obligations. Overall, the location of an infringing
activity may be of relevance to compliance for two reasons. Firstly, as infringe-
ments are not limited to just a few countries, the problem is more difficult to
tackle. Secondly, certain countries may be responsible for a larger proportion of
the infringing activity overall and thus more attention may be devoted to those
countries, although this attention may create resentment.

In general, the characteristics of the activity involved in the TRIPS
Agreement, intellectual property infringements, may play a part in affecting
the implementation of and compliance with the Agreement. The most signifi-
cant of these is the economic incentives involved in infringing activities and the
discouraging effect that they may have on compliance with TRIPS obligations
by offering individuals and private companies easy profits in the short term.
MNC:s also play a role in lobbying for stronger intellectual property protection.
Although they played a large part in the negotiations regarding the drafting of
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the TRIPS Agreement, their role in the IP field today is not entirely welcome.
In fact, pressure from MNCs may discourage implementation of and compli-
ance with TRIPS obligations in some developing countries. Finally, both the
number of actors and the number of countries involved in intellectual property
infringements may also discourage compliance with the TRIPS Agreement. As
both a large number of actors and a large number of countries are involved, it
may be difficult to assess compliance reliably and there may be scope for indi-
vidual enterprises and countries to not do as much as they should.

3.2.3  The International Envivonment

In addition to the characteristics of the specific accord and the specific activ-
ity involved, the international environment surrounding the specific activity
and accord should also be examined. According to the comprehensive model
of compliance proposed in Chap. 2, there are several elements of the interna-
tional environment that may influence compliance with the specific interna-
tional obligations. These include: major international conferences, worldwide
media and public opinion, the presence of international non-governmental
organisations (NGOs), the number of parties adhering to the accord and other
international organisations including international financial organisations. As
the model is not restricted to intellectual property protection, some of these
factors may be more relevant than others. Thus, the international environment
will be considered under three main criteria: the role of international organisa-
tions, worldwide media and public opinion and the number of parties adhering
to the TRIPS Agreement.

International organisations active in the intellectual property field may
include both intergovernmental organisations and industry lobby groups. The
role that these organisations may play mostly consists of monitoring and pres-
sure. Apart from the WTO, WIPO is arguably the most important interna-
tional organisation operating in the field of intellectual property rights and
WIPQO?’s role in working with the Council of TRIPS to improve TRIPS com-
pliance and assist developing countries to build effective IP systems has been
discussed above. Although WIPO does play an important role in support-
ing the TRIPS Agreement, the organisation is also criticised for lacking any
effective means of enforcing IP Agreements which it is charged with adminis-
tering. However, there are also a host of other international bodies which may
play a part in intellectual property protection. For example, the International
Intellectual Property Alliance (ITPA) is a coalition representing US copyright-
based industries in a number of sectors such as software, music, film and pub-
lishing (International Intellectual Property Alliance 2015). The IIPA has a
large part to play in the Annual Special 301 Report issued by the United States
Trade Representative (USTR); the IIPA issues specific recommendations for
each country which can form a significant part of the USTR’s final report. The
Intellectual Property Owners Association (IPO) is another US-based organ-
isation lobbying for higher levels of IP protection, with membership open to


http://dx.doi.org/10.1007/978-981-10-3072-7_2

62 K THOMAS

IP rights-holders predominantly in the US. There are also a number of think
tanks worldwide which contribute to the IP debate, such as the IP Institute, a
London-based think tank focused on research into economic aspects of intel-
lectual property. Despite the large number of international organisations which
exist within the IP arena, their role in encouraging TRIPS compliance is minor.
This is due to a number of reasons; not only do these international organisa-
tions not enjoy widespread public support, but as many of them are US-based,
they may face the same feelings of resentment that MNCs do when pressuring
for stronger IP protection.

Similarly, the influence of global public opinion is linked to the previous dis-
cussion of the limited role of MNCs and international organisations; as there is
a lack of consensus in public opinion worldwide on the issue of IP protection,
strong pressure to increase IP standards is at risk of being perceived as imposed
by certain self-interested actors. Indeed, the global issue of IP protection could
be seen as a delicate balancing act between weak IP protection to stimulate
low-level economic growth and strong IP protection to protect innovative
industries. This lack of global agreement on required IP standards differs from
public opinion regarding other areas of international agreements; not everyone
may benefit equally from improved IP protection. Therefore, without clear
consensus in worldwide opinion, there is a lack of consistent media pressure
towards TRIPS compliance.

Asof29 July 2016, the WTO has 164 members (World Trade Organisation
2016e). After the establishment of the WTO in 1995, developed countries
were granted a one-year transition period, meaning they had to comply
with TRIPS from 1 January 1996; developing countries and most transi-
tion economies were allowed a further period of four years until 1 January
2000 to comply, other than Articles 3, 4 and 5 dealing with general prin-
ciples such as non-discrimination. In addition, least-developed countries had
a longer transition period of 11 years within which to bring their IP system
into compliance with the TRIPS Agreement. This was due to expire on
1 January 2006, but was extended to 1 January 2016 for pharmaceutical
patents (Council for Trade-Related Aspects of Intellectual Property Rights
2002). Therefore, the majority of WI'O members are now subject to the
provisions of the TRIPS Agreement and must adhere to their commitments.
As there are now such a large number of countries within the TRIPS system,
it is possible that this may drive momentum towards greater overall compli-
ance with the Agreement.

In general, the international environment does not play a critical role in
the formulation and implementation of international intellectual property
protection standards. In contrast to the field of international environmental
protection, where changes in the international environment are considered
to be the most important factor in the trend towards improved implementa-
tion and compliance in the 1980s and 1990s, the international environment
is not as significant for intellectual property protection. The sole feature of
the international environment that may encourage greater compliance with
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the TRIPS Agreement is the number of countries that are now WTO mem-
bers and thus subject to the provisions of the TRIPS Agreement. In terms
of momentum, there are few countries left out of this regime and thus indi-
vidual members may not want to be seen as lagging behind. This effect may
accelerate once all the transition periods applicable to least-developed coun-
tries have ended and when all countries then have to fully comply with the
TRIPS Agreement.

3.3 SUMMARY AND CONCLUSION

This chapter has considered various non-country-specific factors which may
have an impact on compliance with the TRIPS Agreement. Of these factors,
arguably the most significant are the perceived inequity and imprecision of
the obligations contained within the TRIPS Agreement. These factors arose
due to the drafting history of the Agreement and the nature of TRIPS as a
minimum standards agreement. Other factors related to characteristics of the
TRIPS Agreement specifically include the burden of notification obligations
that members must fulfil and the lack of sufficient incentives in the form of
technology and cooperation from developed country members. On the other
hand, the TRIPS Agreement does have several features that may have a positive
effect by encouraging compliance. These include the broad role of the Council
for TRIPS and the role of the WTO dispute resolution body as a multilateral
forum for resolving disputes and imposing sanctions.

With regards to the characteristics of the activity that the TRIPS Agreement
aims to confront, namely the problem of intellectual property infringements,
and the international environment surrounding the issue of IP protection,
there are also several factors which may affect compliance. The most significant
of these are the large number of actors and countries involved in IP infringe-
ments; piracy is a global activity, which makes it difficult to combat. In addi-
tion, many infringers are encouraged by short-term economic gains from IP
infringements. Other factors which may have a smaller adverse effect on com-
pliance include the lack of consensus in public opinion worldwide on the sub-
ject of IP protection and a certain amount of resentment towards MNCs and
international IP organisations based in powerful developed countries for the
pressure they impose for stronger IP protection.

However, as with the characteristics of the TRIPS Agreement, the interna-
tional environment and characteristics of the activity of IP infringements may
also have a positive impact on compliance. Specifically, the role of interna-
tional organisations such as WIPO and the large number of countries which
are now included in the WTO system may both entice countries to comply
with the TRIPS Agreement. Having examined factors relating to the TRIPS
Agreement in general, the next chapter (Chap. 4) will focus on outlining
the research methods used to assess China’s compliance with the TRIPS
Agreement specifically.
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NOTES

1. For further information on the history of the WTO, TRIPS agreement and
GATT, see World Trade Organisation (2015).

2. The full text of the TRIPS Agreement is available at World Trade Organisation
(1994b).

3. Summary of TRIPS provisions adapted from Stewart (2004).

4. Asof 19 August 2016; for details of all the TRIPS-related disputes brought to the
WTO dispute settlement body to date, see World Trade Organisation (2016).

5. For an overview of the cooperation efforts undertaken by the WTO and WIPO,
see World Trade Organisation (2016b).

6. See discussion in Sect. 3.1 concerning the role of the Intellectual Property
Committee (IPC) in the TRIPS drafting process, for example.
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CHAPTER 4

A Framework for Assessing Compliance
with the TRIPS Agreement

This project used a combination of research methods to assess the compliance
of China’s intellectual property (IP) system with the World Trade Organisation
(WTO) Agreement on Trade-Related Intellectual Property Rights (TRIPS).
These methods included the use of a questionnaire as an initial contact with
respondents in late 2005, with follow-up interviews taking place in 2006 face-
to-face, via telephone and email. Qualitative data was also gathered from key
texts such as the primary legislation to further aid a deeper understanding of
the operation of China’s post-TRIPS intellectual property system. A further
series of detailed semi-structured interviews were carried out in April 2015.
This chapter will first outline the choice of these specific methods used before
considering ethical considerations as well as key practical issues that were faced
during this research such as translation and access and will conclude with an
overview of the respondents and data collected.

4.1 RESEARCH STRATEGY AND DESIGN

Much of the relevant information regarding IP in China is virtually unattain-
able due to the illegal nature of IP infringements (Chow 2000, p. 12), the
confidential nature of commercial strategies to tackle infringements and the
opaque nature of the Chinese legal system in general. In order to overcome
this problem, not only were a number of research methods used but also the
issue was examined from the viewpoints of a variety of different respondents.
These included lawyers, both international and domestic; representatives of
multinational or foreign-invested enterprises in China; Chinese companies
themselves and the official government view. Therefore, it is hoped that the
data obtained can provide a full picture of the IP system in China. Thus, this
research study combined different methods to collect qualitative data from a
variety of sources, including survey data, detailed semi-structured interviews
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and documents. Previous studies of the legal system in China have also fol-
lowed a similar research approach. For example, an early study of China’s com-
pliance with international treaty obligations used a combination of interviews
with around 50 respondents and examination of primary source materials to
see if they corroborated the respondents’ views (Lee 1969, p. 19). Carter’s
more recent study of China’s trademark protection in the 1990s also adopted
interviews as the main research method used. A total of 19 respondents were
listed, from Europe, China and the US (Carter 1996, pp. 74-0).

Throughout the research process, I also tried to remain reflexive and sensi-
tive to the historical and cultural context of my research. Specifically, there are
recognised problems in attempting to study China through the legal system.
As early as the 1970s, Jones (1977, p. 226) noted that law was an outstand-
ing example of the difficulties faced by researchers attempting to fit the reality
observed on the ground in China into an existing Western framework. More
than 20 years later, Lubman (1999, p. 12) continued to acknowledge that
“law, of all disciplines that can be used in the West to study China, seems the
most difficult for Westerners to use meaningfully because it is so rooted in
Western values.” Therefore, it was important not to attempt to judge China
through the application of Western legal norms and conclude that if China is
lacking these norms, the legal system must be a failure. A clear example of this
occurred during the 1990s, when China was being pressured by the United
States (US) to raise the level of intellectual property protection based on the
American notion that the ideal intellectual property system should closely
resemble their own (Lubman 1999).

Turning now to the specific research methods used in this project, in late
2005, a short questionnaire was used to make initial contact with the respon-
dents. This questionnaire contained 18 questions, which combined open,
closed and scale-type questions. The main aim of the questionnaire was to elicit
brief comments about the intellectual property system in China in order to
direct the focus of the follow-up interviews and to provide an overview of opin-
ions about the current IP system. In the case of the preliminary questionnaire
used in this study, a number of strategies to enhance the response rate were
applied (Wilkinson and Birmingham 2003, p. 16). A short cover letter was
enclosed with every questionnaire explaining the purpose of the questionnaire
and stating that all respondents would receive a summary of the final results.
In addition, a stamped, addressed envelope to return the questionnaire was
also distributed to every respondent. Finally, the statement of anonymity was
strengthened from the first draft, which stated that names of respondents or
companies would only be revealed with their permission. The final draft stated
that “no names or company names will be used under any circumstances.” (See
Appendix 1 for a copy of the questionnaire distributed.)

The length of the questionnaire was also considered, particularly observing
the standard advice that a survey should take no more than 20 minutes to com-
plete; otherwise, respondents would lose interest (Wilkinson and Birmingham
2003, p. 17). In this study, as most of the target respondents were professionals
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working in business, the length of the survey was felt to be of even greater sig-
nificance. Therefore, the number of questions included was limited from the
first draft. The questionnaire contained a mixture of closed and open questions,
with a number of Likert scale-type questions included to gain further informa-
tion about the respondents’ opinions, whilst still being quick to complete. The
scale questions (questions 8, 11, 13 and 15 on the initial questionnaire) all
included five or more possible responses, in order to provide more flexibility to
the respondent and afford greater accuracy in recording their views on a given
subject (Wilkinson and Birmingham 2003, p. 15). Several of these scales do
not include a midpoint. For example question 11 asked, “In your opinion, how
effective is the current system of IP protection in China?” and offers a six-point
scale for respondents to choose from. As there is no midpoint, respondents
are forced to choose either a negative (1-3) or positive response (4—6); this
technique aims to prevent “questionnaire drift” setting in as the respondent
is forced to provide either a positive or negative view of the statement posed
(Wilkinson and Birmingham 2003, p. 13). When drafting the questions, I was
also mindful of avoiding leading questions and avoiding ambiguous or unclear
questions. To give respondents more opportunity to clarify their answer, an
“other” option was included for several questions in which the respondent was
asked to choose from a list of responses.

The administering of the questionnaires was successful in its primary aim
of establishing contact with respondents, and also provided a lot of rich data
from the open questions for further analysis. Following the receipt of the com-
pleted questionnaires, respondents who had indicated they would be willing
to participate in follow-up interviews were contacted and follow-up inter-
views arranged, either face-to-face or via telephone or email, depending on
the respondents’ preferences. The follow-up interviews were carried out with
a number of respondents and also provided a great deal of rich qualitative data
to analyse. Semi-structured interviews were the format chosen for follow-up
interviews conducted in mid-2006, rather than structured or open interviews.
The same structure and approach was taken to the later round of interviews
conducted in 2015. The structure of the interview tended to follow the topics
of the survey (recent changes in the IP system, problems they had experienced,
reasons for these problems, as well as possible solutions and predictions for the
future development of the system), but with the flexibility to include follow-up
questions depending on the interviewee’s responses.! This flexibility provided
the opportunity to seek clarification and elaboration on any key points that
were not clear in the respondent’s answer or that were thought to be par-
ticularly interesting. This is one of the recognised advantages of this form of
interviews (May 2010, p. 135).

In addition to the initial questionnaire and detailed interviews, the use of
documents was clearly necessary in order to assess the post-TRIPS IP system
in China. Consequently, a variety of primary legal documents were collected to
assist in assessing China’s implementation of the TRIPS Agreement and also
proved invaluable in examining the drafting of the TRIPS Agreement and the
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perceived equity and precision of the resulting Agreement. In this study, docu-
ments analysed include laws and regulations concerning intellectual property
in China and official documents from the WTO or its predecessor, General
Agreement on Tariffs and Trade (GATT), such as minutes of key meetings
or proposed drafts of the TRIPS Agreement. A wide variety of documents
were identified for inclusion, particularly concerning the drafting of the TRIPS
Agreement, in order to fairly represent the relative positions of both the devel-
oped countries and developing nations. The documentary data was combined
with the survey responses and interview transcripts, and the data was then
subject to detailed qualitative content analysis.

4.2 EtHIcAL ISsSUES

Although the research methods applied in this study may appear to be rela-
tively uncontroversial, ethical considerations must still play a part in the design
and application of the chosen research methods. As the Economic and Social
Research Council (ESRC) explains, research is defined broadly and research
ethics refer to the moral principles guiding all research, “during the complete
lifecycle of a project” (ESRC 2016). Therefore, any relevant ethical consider-
ations must be identified and taken into account in the context of this specific
research. Ethical considerations have a long history in social research, and there
are various codes of ethics which guide researchers. However, most codes have
similar overlapping principles such as informed consent, avoiding deception,
ensuring privacy and confidentiality and the accuracy of the data (Christians
2005, pp. 144-5). Consequently, the ESRC ethical code currently in operation
will be applied. From January 2015, the ESRC (2015) put in place an updated
Research Ethics Framework (REF). This framework sets out what the ESRC
and various other funding bodies perceive to be good practice for all social sci-
ence research. The framework lays down six broad principles which the ESRC
expects to be addressed in all social science research. These are: firstly that
research participants must participate in a voluntary way, free from any coercion
or undue influence; next, that rescarchers should aim to maximise the benefits
of the research and minimise potential harm to participants; thirdly, research
participants should be given appropriate information about the purpose, meth-
ods and intended uses of the research, what their participation entails and what
risks and benefits, if any, are involved; fourthly, participant preferences regard-
ing anonymity and confidentiality should be respected. Research should also
be designed, reviewed and undertaken to ensure integrity, quality and transpar-
ency; and finally, the independence of research must be clear, and any conflicts
of interest or partiality should be explicit (ESRC 2015, p. 4).

These key principles of research ethics must be considered in turn in the
context of my research on intellectual property protection in China. The prin-
ciple of informed consent is highly relevant to this research. “Informed consent
entails giving sufficient information about the research and ensuring that there
is no explicit or implicit coercion so that prospective participants can make
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an informed and free decision on their possible involvement” (ESRC 2015,
p. 29). This information was provided to all respondents in this study prior to
their initial involvement. My position, initially as a postgraduate researcher and
later as a foreign scholar, and the aims of this research were explained in both
the cover letter and at the top of the questionnaire or start of the interview,
and it was made clear to all respondents that they could raise any questions
or concerns that they had about their participation in this study. The issue of
informed consent is more problematic in this research project as the majority
of the respondents were Chinese. It is well recognised that the conventional
Western concept of informed consent relies on the “primacy of the individual,”
which may not exist in other cultural contexts, where the individual may take
less precedence to the family or community (Westmarland 2011, p. 143). In
the context of China, it is true that individual rights may not take precedence
over collective concerns. However, many of the Chinese respondents worked
for foreign-invested enterprises or for multinational corporations operating
in China, and they have consequently been exposed to concepts of individ-
ual rights such as consent and privacy on previous occasions. Therefore, the
same wording was used to deal with the issue of informed consent in both the
Chinese and English versions of the questionnaire and was handled in broadly
the same way at the start of each interview.

The third principle regarding confidentiality and anonymity is a crucial con-
sideration in this study. This ethical principle requires that “individual research
participant and group preferences regarding anonymity should be respected
and participant requirements concerning the confidential nature of information
and personal data should be respected” (ESRC 2015, p. 4). Anonymity was
a key concern to many respondents as the issue of IP protection is extremely
commercially sensitive. Therefore, assurances of anonymity were given in the
initial contact letter/email and reinforced in the questionnaire/interview.
Contact details provided by respondents were contained in a separate sheet,
which was detached from the survey immediately on receipt of the completed
questionnaire. Furthermore, each respondent was assigned a code relating to
which group of respondents they belonged to, and this code was used in all
documents relating to their individual responses and comments. In this study,
this balance between retaining sufficient detail and ensuring that individuals
could not be identified was achieved by only providing basic details of the
respondent and the type of company they worked for. The location was also
occasionally included when this was felt to be significant and where this did not
increase the probability of the respondent’s identification.

The next principle concerns the need to ensure that participants take part
voluntarily and without coercion. This is closely linked to the issue of informed
consent. No pressure was exerted on participants who expressed their concern
about participating and all respondents were assured that they could choose to
withdraw at any time. Indeed, several respondents declined to answer certain
questions as they were deemed to be too sensitive regarding the company’s
IP strategy and this response was not challenged. The principle of avoiding
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harm to participants was also considered. Harm does not just include physical
or psychological harm; it can also include reputational risk as well as risk to a
participant’s social standing, privacy, personal values or beliefs, their links to
family and the wider community, and their position within institutional set-
tings (ESRC 2015, p. 27). Therefore, a further consideration in this study was
the possibility of harm to an individual’s or company’s reputation as a result of
comments made. This possibility was minimised by giving clear assurances of
anonymity and ensuring that respondents could not be identified in the results,
but the possibility of later identification may have inhibited some respondents
from giving their true opinions, particularly where these were critical of the
current system or where they were relating to situations in which their com-
pany’s IP was at risk. The final principle is that the researcher should declare
any affiliations and potential conflicts of interest. Although this was not directly
relevant to my research, respondents were still informed of my initial status as
postgraduate researcher and later as an academic and my affiliation with the
University of Nottingham. I also explained clearly that the data collected was
for research use only.

The handling of personal data followed the standards laid down in the Data
Protection Act 1998, despite the fact that data was collected outside the United
Kingdom (UK) and thus outside the remit of this legislation. This legislation
provides that data must be obtained for a specific purpose and should not be
kept for any longer than is necessary for this purpose. Data should also be kept
secure from unauthorised access (Information Commissioner’s Office 2016).
As a result, data collected from respondents was obtained for the specific aims
of the research and will be destroyed on completion of the study. Data will also
be stored in secure computer files and the use of codes to identify respondents
should further protect their personal information.

4.3 PrACTICAL ISSUES

There were various practical issues which arose during this research. The main
two practical issues which I faced were the issue of translation and the issue
of research access as an “outsider.” In terms of translation, careful consider-
ation had to be given to the language used both in the research materials (let-
ter for initial contact, survey and interview question design) and during the
interviews themselves. There are three main practical problems that may arise
from attempting to translate such materials from one language into another
target language (in this case, English to Mandarin Chinese). These are the lack
of semantic equivalence across languages, the lack of conceptual equivalence
across cultures and the lack of normative equivalence across societies (Behling
and Law 2000, pp. 4-5). For example, legal concepts do not necessarily trans-
late into easily understood Chinese categories. One case in point would be
the widely discussed concept of the “rule of law,” which has different transla-
tions in Chinese depending on the usage. For example, 576 (fazhi) translates
as “rule of law,” but the Constitution uses the phrase K276 B (yifazhigno),
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which has been translated as both ruling the country by law and rule of law
(Zheng 1999). This may also be due to a lack of conceptual equivalence across
different legal cultures; coming from a Western common law background, it
is important not to assume that legal norms applicable in one jurisdiction are
applicable in China.

Finally, the lack of normative equivalence in China may relate to certain
social conventions. These include the willingness or otherwise to discuss certain
topics, the manner in which ideas are expressed and the treatment of strangers
(Behling and Law 2000, pp. 5-6). It is important to be aware of all of these
potential problems in the Chinese context as the concepts of “face” (mianzi)
and “networks /relationships” (guanxi) may be influential, both in terms of
access, but also in terms of the answers given to an outsider. Furthermore, as
the majority of the questions in my survey related to attitudes and opinions,
it is more likely that these social conventions and norms would play a role in
the answers received from respondents. In order to minimise these potential
problems, the following steps were performed. With regards to semantic issues,
the language used was carefully considered when drafting the original survey
in English. This was especially important when considering the wording of
attitudinal questions. Key guidelines developed to aid translation were also
considered during the drafting process. These guidelines include: using short,
simple sentences of less than 16 words; employing the active rather than passive
voice; avoiding subjunctives such as “could” or “would” where possible; and
avoiding words indicating vagueness such as “possibly” or “probably” where
possible (Brislin 1980). With regards to conceptual issues, as stated above,
certain legal concepts may be grounded in the Western legal tradition and this
was also borne in mind whilst drafting the survey. To minimise these issues, the
legal terms used in the primary People’s Republic of China (PRC) legislation
was used, as this should represent the most familiar IP terms and concepts.

Finally, with regard to solving normative problems, there are recognised
problems in China with questions asking for political opinions. This is thought
to be a legacy of the Cultural Revolution which has “led to a general pattern of
disguising attitudes and feelings” (Behling and Law 2000, p. 42). As a result,
assurances of anonymity in this study were strengthened to assure respondents
that their identity would not be revealed under any circumstances. Individual
names and company affiliations were also not requested in the initial survey,
unless the respondent wished to provide them for follow-up contact. This
aimed to reassure respondents and decrease any potential reticence on sensitive
topics. However, it is still possible that Chinese respondents were less willing to
be critical of their legal system and framework of IP protection and again this
must be borne in mind during analysis of the responses.

Two Chinese translators were used to confirm semantic equivalence in the
survey; their role was also to advise on the wording of the survey with knowl-
edge of the target culture and social norms, in order to minimise normative
issues. The issue of striving for semantic and conceptual equivalence was also
an issue in the translation of respondents’ answers from Chinese to English.
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Again, translations were as close to the original text as possible, but did require
some interpretation in certain cases. As with the translation of the original
research instruments from English into Chinese, Chinese research assistants
were asked to check the translation and discuss any phrases or sentences which
were particularly problematic in terms of language or context. Consequently,
although it was not always possible to check with the respondents as to their
intended meaning, mistranslations were hopefully minimised. However, the
issue of translation should constantly be borne in mind when reading quotes
given, as they may be an interpretation of the respondents’ original meaning.

Fieldwork in China has been described as eye-opening but sometimes also
deeply frustrating (Thogersen and Heimer 2006, p. 1) and I would certainly
agree with that characterisation in my experience. I certainly did experience
a number of problems in gaining access to potential research participants.
However, in contrast to researchers such as Gladney (2003),2 I found access
as a foreign scholar in 2015 to be much easier than as an overseas student in
China, with many doors opened to me when I explained I was a foreign scholar,
which had been closed as a postgraduate student. Nevertheless, in common
with many other researchers’ experiences with research access in China, access
to individual participants was easiest through existing social networks (Liang
and Lu 2006, p. 163), either previous contacts or friends of friends or through
professional social networking tools such as LinkedIn.

The difficulties in gaining research access were aggravated by the sensitive
nature of the topic under discussion, namely the protection of intellectual prop-
erty rights in contemporary China. The difficulties in gaining research access
are also linked to concerns about the validity of the resulting data collected;
as Chinese interviewees are more likely to treat a researcher as a stranger and
be most concerned about not losing face rather than giving truthful answers
(Cui 2015, p. 365). On the other hand, my rescarch status as an outsider may
also have opened up opportunities® in that I was not secen as a commercial
rival; so several respondents were very open and honest about their strategies
for protecting their IP in China. The range and number of respondents in this
research project, although somewhat limited, reflects the common nature of
legal research in China, in which small convenience samples are used rather
than large randomly selected samples (Liang and Lu 2006, p. 161). Flexibility
was key in order to maximise the number of respondents involved in the proj-
ect; for example, I met with respondents at their location of choice, often a
coffee shop or hotel lobby, rather than always at their office.* Additionally, I
always respected respondents’ decision about any recording of the interview,
whether audio or written notes were acceptable, and where the interviewee
preferred for an interview not to be recorded, I instead wrote up my notes of
the interview as soon as possible after it concluded.

As highlighted by previous studies of China’s legal system, a variety of
perspectives are necessary to avoid judging the system by foreign norms.
Consequently, a range of legal and business professionals were targeted.
The sampling strategy was purposive in that key companies were targeted
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for selection and the approach to sampling respondents evolved as the initial
responses were received. For example, legal professionals were initially quicker
to respond and responses were frequently more detailed than those from other
respondents. As a result, an electronic version of my initial questionnaire was
added to the university’s web pages in order to give other respondents an
alternative method of completion if time was a factor for them. This sam-
pling strategy did also incorporate an element of snowball sampling as several
respondents suggested further people to contact and occasionally also facili-
tated the subsequent initial contact.

The respondents in this study consequently could be broadly categorised
into three groups: legal professionals working in IP in China, domestic Chinese
enterprises concerned with IP rights and foreign enterprises with a presence
in China. There may not also be a clear distinction between these groups; for
instance, defining a “foreign-invested enterprise” is difficult given the myriad
of business structures existing in China. Consequently, in this study, a com-
pany was defined as “foreign” if the respondent stated that the headquarters
of the company was outside China. The initial questionnaires were largely
distributed between November 2005 and May 2006 to all three groups of
respondents. The first group of respondents were legal professionals, to whom
questionnaires were sent in November 2005 to a variety of both international
and local law firms. These firms were selected based on their inclusion in
the Legal500 list of recommended law firms in China. The second group of
respondents were Chinese companies with well-known trademarks, selected
from the “Well-known Trademark Enterprise Name List” (Ebuywww 2005)
and the China500.> However, only a handful of responses were received from
this group. The final group of respondents were foreign-invested enterprises
in China. Questionnaires were sent to the members of the Quality Brands
Protection Committee (QBPC), which is a group of multinational companies
operating in China (QBPC 2016). Again, the number of responses was disap-
pointing. It is possible that confidentiality concerns were a primary cause of
non-responses, as indicated by the response of one company, which claimed
that they “could not provide details in this respect as your questionnaire pro-
poses, because all information is highly confidential.”¢ In addition to the mem-
bers of the Quality Brands Protection Committee, questionnaires were also
sent to a variety of foreign enterprises operating in relevant sectors such as the
luxury goods market and in the technology or telecommunications sector in
China. These enterprises were selected from the “China Foreign Enterprise
Directory,” published by the China Economic Review (2006).

Although response to the initial questionnaire remained somewhat disap-
pointing, the vast majority of questionnaire respondents also indicated their
willingness to participate in follow-up interviews and indeed several were very
enthusiastic about participating in the study. Consequently, during early 2006,
a number of face-to-face interviews with respondents in China were conducted
to obtain more detailed information on their opinions of the current state
of the intellectual property system, ranging from 30 to 80 minutes. Several
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telephone interviews with respondents in Hong Kong were also completed
and more detailed responses to follow-up questions were received from several
other respondents who indicated their willingness to participate via email. In
April 2015, I returned to China to carry out a number of further interviews
in order to update my understanding of the post-TRIPS IP system in China
and how it had changed over the past decade. In total, I carried out 18 formal
interviews over a two-week period, with several additional informal chats with
respondents who did not wish to formally participate in the research project.
Some descriptive statistics about both groups of respondents will be presented
below.

4.4 OVERVIEW OF DATA AND RESPONDENTS

In total, 49 respondents participated in the initial 2005 stage of the study, with
18 formal interviews carried out in the second phase of research in 2015. In
response to some basic questions about their involvement with this topic, all of
the respondents in the initial group informed me that they were involved with
IP in China and furthermore, all respondents were based in China or Hong
Kong. When asked how long they/their company had been working in China,
the majority responded that they had been established in China for more than
ten years. This affirms that respondents should be knowledgeable about the
topic of intellectual property protection in China as all deal with IP and the
majority of individuals had also been working in China for many years. This
wealth of experience with the IP system in China was mirrored in the back-
grounds of the respondents in 2015; of the 18 interviewees, the majority had
over ten years of experience working in the IP field in China, with an average
of 11 years.

The respondents also represented a mix of nationalities with 29 of the ini-
tial group of respondents from China and 20 from other countries, mostly
in Europe or North America. In 2015, the majority of the respondents were
Chinese with only four foreign interviewees, again representing a mix of other
nationalities. The type of enterprise represented in the study also showed a
mix with the majority being domestic Chinese enterprises and the rest being
foreign-invested enterprises operating in China. Tables 4.1 and 4.2 show the
breakdown of both groups of respondents by nationality and the type of enter-
prise that they work for.

Table 4.1 Number of respondents according to respondent nationality and type of
enterprise, 2005-6

Respondent  Thpe of enterprise  Works for domestic Chinese  Works for foreign-invested — Total

nationality enterprise enterprise
Chinese 22 5 27
Foreign 5 17 22

Total 27 22 49
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Table 4.2 Number of respondents according to respondent nationality and type of
enterprise, 2015

Respondent  Thpe of enterprise  Works for domestic Chinese  Works for foreign-invested — Total

nationality enterprise enterprise

Chinese 10 4 14
Foreign 1 3 4
Total 11 7 18

Table 4.3 Number of respondents according to the goods or services their company
offers, 2005-6 and 2015

Type of goods or services offered Coding Number of respondents Number of
2005-6 respondents 2015

Legal services LAW 31 10
Manufacturing MANU 8 1

Food and beverage FOOD 3 0
Electronics ELECT 0 2
Academia ACAD 0 2

Fashion and luxury goods LUX 2 1

Services SERV 2 1
Automobile AUTO 1 0
Pharmaceutical PHARMA 1 1
Technology and TECH 1 0
telecommunications

Total 49 18

In addition to a variety of nationalities and enterprise types represented
amongst my respondents, a number of different industries were represented.
The majority of respondents were from law firms, but this was broadly defined
as including trademark and patent agencies, as well as companies offering legal
advice under a broader framework of consultancy. The number of respondents
is shown in Table 4.3 according to the type of goods or services that their
enterprise offers. A further column also indicates how respondents from this
type of enterprise were coded to ensure their anonymity.

Therefore, the number of respondents represented a wide variety of nation-
alities, types of enterprises, and goods and services offered. In addition, the
respondents provided a great deal of rich qualitative data overall. Turning to
data analysis, the answers given on the questionnaire in response to the open
questions were combined with the interview transcripts and notes, as well as
documentary data and analysed using the NVivo software to code the answers
given, to build a model of TRIPS compliance in post-WTO China. My initial
coding framework was extensive and featured 41 potential nodes under which
the data was coded. These nodes are shown below:
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e Assessing the Current System
— Comparisons to other systems
— Experiences with the current system
— DPraise for the current system
— Problems in the current system
— Inconsistency
— Local protectionism
— Problems with corruption
— Problems with enforcement
— Problems with legislation
— Other problems
e Causes of the current state of the IP system
— Fundamental factors
— Attitudes and values
— Economy
— Political or institutional
— Parameters
— History of IP in China
— Physical characteristics of China
— Proximate Factors
— Administrative capacity
— Knowledge and Information
— Leadership
— Other causes
e Forces for Change
— Changes observed in the IP system
— Attitude of leadership
— Foreign companies and foreign countries
— Impact of WTO entry
— Local companies
— Natural development or “matter of time”
— Otbher force for change
— Administrative changes
* Solutions
— Awareness
— Government commitment
— International cooperation
— Resources
— Training
— Other solutions
— Predictions for the future of the IP system
Following this initial coding, several of the nodes were then merged to
create a more manageable framework for analysis and I then continued this
process of reading the data and making decisions about coding categories
whilst attempting to move towards a dynamic and comprehensive model of



A FRAMEWORK FOR ASSESSING COMPLIANCE WITH THE TRIPS AGREEMENT 79

compliance. In terms of presentation of data, a different font will be used for
direct quotes from respondents, for ease of identification. In addition, the
interview transcripts followed some basic transcription conventions (Silverman
2004, pp. 368-9); the following are the most important which may appear in
quotes taken from these transcripts:

() parentheses indicates that the words were inaudible, or not clear enough to transcribe,
words within the parentheses represent a best estimate of what was said;
[] square brackets indicates overlapping talk, most commonly saying “yeah” or “uh-huh”

whilst the respondent was talking;

(()) double brackets indicates commentary of other events, such as observing a mobile phone
ringing or knocking being audible on the tape;

- hyphen represents a self-interruption or an abrupt cut-off of what the respondent was
saying.

In order to maintain the confidentiality of all respondents, codes were
assigned to each respondent which will be used to identify their comments.
These codes aim to identify the basic characteristics of the respondents, such
as the nature of the enterprise they work for, without revealing their identity
or enough details to enable identification by someone knowledgeable in the
IP field in China. Consequently, the initial number 05 or 15 indicates whether
the respondent was part of the initial or later group of interviewees. Three let-
ter codes were then assigned based on the respondents’ enterprise, followed
by a two-digit number, and then a “T” if the comments had been translated.
For example, 05LAWOLT represents the first respondent from a law firm from
the original 2005-6 group and that their comments have been translated. It is
important to identify which comments are translated in order to maintain trans-
parency of the data, as these comments are not in the respondents’ own words.

The framework for assessing overall compliance with the TRIPS Agreement
outlined in this chapter will now be applied to the specific context of China’s
compliance with the TRIPS Agreement since formal accession in December
2001. The next chapter will consider how the substantive IP-related legisla-
tion was amended to comply with TRIPS, then Chaps. 6 and 7 will outline
respondents’ experiences of dealing with China’s IP system in both the short
and long term.

NOTES

. See Appendix 2 for interview framework.

. Perhaps due to the commercial nature of the topic of IP compared to the ethno-
graphic study of minorities studied by Gladney.

3. Similar to those experienced by: Scoggins (2014, p. 394).

. Again, similar to the experiences of: Scoggins (2014, p. 395).

. The list of the top 500 Chinese enterprises according to their revenue as pro-
duced by the China Enterprise Confederation (2010).

6. Comment from respondent 05FOODO03.

o —

(SN
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PART 2

Assessing Compliance with the TRIPS
Agreement in China



CHAPTER 5

Implementing the TRIPS Agreement in China

5.1 TaE ImpracT OF THE TRIPS AGREEMENT ON THE [P
SysTEM IN CHINA

In this chapter, China’s compliance with the obligations associated with the
World Trade Organisation (WTO) Agreement on Trade-Related Intellectual
Property Rights (TRIPS) will be discussed. China’s implementation of the
TRIPS Agreement into domestic intellectual property (IP) legislation will first
be introduced, and then the implementation of TRIPS obligations into the
enforcement system will be considered. Then, overall compliance with the
TRIPS Agreement will be evaluated. Compliance will incorporate both pro-
cedural and substantive compliance as well as compliance with the spirit of the
treaty. The chapter will conclude by examining how China’s TRIPS compli-
ance has been formally challenged through the use of WTO’s dispute settle-
ment mechanism since accession in December 2001.

According to research conducted on China’s pre-WTO entry compliance
with TRIPS, China needed to make substantial changes to the law to com-
ply with the TRIPS norms. Almost 40 substantive TRIPS requirements were
identified, of which China was already compliant with less than halt (Maskus
2002). Consequently, China needed to take action to comply with the remain-
ing requirements. The actions required to comply with the remaining provi-
sions included the following;:

e Removing discrimination to uphold the national treatment principle

e Restricting compulsory licences

e Copyright: introducing rental rights and clarifying /enhancing performer
rights and broadcast rights

e Trademarks: establishing protection for well-known marks, clarifying
provisions on prior use and ineligible signs
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e Introducing protection for geographical indications

e Patents: clarifying basic exemptions and coverage of plant and animal
varieties

e Enforcement: sanctions to be enhanced, particularly preliminary injunc-
tions and seizures, as well as levels of damages

e Ensuring the availability of judicial review

With such a multitude of changes necessary, it is clear that China faced a major
legislative task to fully comply with all the TRIPS standards.

From the responses gathered in the initial stage of this research project, it
is immediately clear that China’s IP system changed dramatically in response
to the TRIPS Agreement. On the initial questionnaire dispatched in 2005,
respondents were asked if they had noticed any changes in the intellectual
property system in China in the past five years. Of the 45 valid responses, 43
stated that they had noticed a change, with only two respondents noticing no
change. Furthermore, when asked to characterise this change as positive or
negative on a scale of —2 to 2 (with —2 representing strong negative changes
and 2 representing strong positive changes), the changes were ranked 1.26
by respondents, which suggests that respondents overall perceived the recent
changes observed as positive. Moreover, it is notable that only one respondent
judged recent changes to be negative.

However, the influence of the TRIPS Agreement on the framework of intel-
lectual property protection in contemporary China actually predated WTO
accession by several years. Despite not being a full member, China did partici-
pate in the Uruguay Round of negotiations as an observer and had used the
TRIPS Agreement as a model law to improve the IP legislation throughout the
1990s (Yang 2003, p. 139). Moreover, the influence of the TRIPS Agreement
on the intellectual property system in China was not limited to substantive
changes in the formal laws and regulations. Besides the role of TRIPS as a
model for China’s legislative improvements of the IP protection system, TRIPS
implementation also raised the prospect of using the formal dispute settlement
proceedings provided by the WTO to make “an objective determination on the
efficacy of enforcement measures” (Taubman 2003, p. 347). This possibility
further increased the emphasis on enforcement of substantive rights that was
already being stressed by foreign rights-holders and trade partners alike.

Indeed, several respondents did explicitly refer to this function of the WTO,
as:

The threat of the WT'O dispute settlement procedures!
Another respondent felt that:

The dispute resolution mechanism in there probably does have a little bit of fear
factor and also (pulling) factor.?
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Thus, the impact of WTO entry in terms of China’s TRIPS commitments
was multifaceted. Firstly, the TRIPS Agreement was said to have been influen-
tial during formal legal revisions of the 1990s. Secondly, the threat of the dis-
pute resolution mechanism that is part of the WTO framework may also have
held a bit of a “fear factor” for China. More importantly, the TRIPS Agreement
led directly to wide-ranging legislative changes in intellectual property pro-
tection and finally, there were also important changes in the IP enforcement
system directly linked to WTO accession. These important legislative changes
and changes to the enforcement system made as part of China’s attempts to
observe its TRIPS obligations, as well as an outline of the resulting post-TRIPS
system of protection, will be presented below.

51.1  Implementing the TRIPS Agreement in the Formal
Legislation

In order to comply with the substantial obligations associated with WTO entry,
China undertook a massive overhaul of its intellectual property laws beginning
in 1999, before official accession in December 2001. During the critical period
from 1999 to 2002, many laws and regulations were considerably amended,
while others were introduced for the first time. To illustrate this huge legisla-
tive effort, a selection of the major laws and regulations passed during this
period are outlined below:

e Copyright Law amended and came into effect 27 October 2001;

e Implementing Regulations of the Copyright Law came into force on 15
September 2002;

e Decisions on Safeguarding of Security on the Internet adopted on 28
December 2000;

e Regulations on Computer Software Protection amended and came into
effect 1 January 2002;

e Regulations on Publications came into effect 1 February 2002;

e Regulations on Motion Pictures came into effect 1 February 2002;

* Regulations on Sound and Video Recordings came into effect 1 February
2002;

e Patent Law amended on 25 August 2000 and came into effect 1 July
2001;

e Implementing Regulations of the Patent Law came into force on 1 July
2001;

e Patent Examination Guidelines republished 1 July 2001;

e Layout-Designs of Integrated Circuits Protection Regulations (IC
Regulations) came into force on 1 October 2001;

e Implementing Rules of the IC Regulations came into force on 1 October
2001;

e Regulations on Administration of Imports or Exports of Technologies
came into force on 1 January 2002;
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e Rules on Registration of Technology Import or Export Contracts came
into force on 1 January 2002;

e Rules on Technologies prohibited or restricted from importation came
into force on 1 January 2002;

e Rules on Technologies prohibited or restricted from exportation came
into force on 1 January 2002;

e Trademark Law amended and came into effect 1 December 2001;

e Implementing Regulations of the Trademark Law came into force on 15
September 2002;

* Trademark Examination Guidelines revised 17 October 2002.

In addition to the main period of legislative revision from 1999 to 2002,
the process of review and modification in China continued after this time.
For example, according to the State Intellectual Property Office (SIPO), in
2003, “a total of 26 regulations and documents, which were not in accordance
with the rules of WTO, were revised or cancelled” (SIPO 2003). Amendments
were made in the legislation specifically to implement the provisions of the
TRIPS Agreement, for example, the provision of rental and broadcast rights
for copyright. The TRIPS Agreement provides a right to prohibit rental of
computer programs and movies under Article 11; this was implemented by
the Copyright Law 2001 revised Article 10, which provided rental rights. The
TRIPS Agreement also provides the right to prevent fixation, reproduction or
broadcasting for 20 years under Article 14; the amendments to Article 10 of
the 2001 Copyright Law included these rights of reproduction, broadcasting
and communication.

Other key revisions to implement the TRIPS Agreement included extend-
ing the symbols which may be protected as trademarks and codifying the pro-
tection for well-known marks. The signs that may be subject to trademark
under the TRIPS Agreement include distinguishing names, letters, numerals
and colours; this provision was implemented by the revised Trademark Law
2001 Article 8. The TRIPS Agreement also requires protection for well-known
marks without registration in the member country. Well-known marks were
protected in China prior to the revisions of 1999-2002, but this protection was
strengthened and formalised by the inclusion of two new Articles in the revised
Trademark Law 2001. Articles 13 and 14 prohibited registration of trademarks
which are a reproduction, imitation or translation of a well-known trademark
not registered in China and provided criteria for determining whether a trade-
mark is well-known.

The major legislative changes that China undertook in connection with
WTO accession were also frequently mentioned by several respondents in the
initial group, when asked to comment on recent changes in the intellectual
property system that they had observed. It was noticeable that these comments
on specific legislative changes were predominantly made by lawyers, whereas
respondents from business tended to focus more on changes in enforcement or
attitude that they had observed.
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For example, when asked to comment on recent changes they had observed
in the IP system in China, one legal respondent described:

Revision of the relevant laws and regulations, such as the copyright law, trade-
mark law, patent law and other IP-related laws and regulations.?

The connection between the amendments and China’s WTO entry was
made more explicitly by other respondents:

A series of IP laws and regulations have been amended to fulfil China’s com-
mitment to the WTO. IP-related clauses have been added into various laws and
regulations accordingly.*

Furthermore, the revision of China’s IP laws associated with WTO entry
was described as a “milestone” and finally, a further respondent also linked the
substantive amendments to “the requirements of TRIPS.”¢

Therefore, it is clear from the quantity of amendments carried out, as well
as the various respondents’ comments, that the legislative changes that China
made to comply with the TRIPS Agreement were substantial.

5.1.2  Implementing the TRIPS Agreement in the Enforcement
System

In addition to amendments to substantive provisions of the IP legislation, acces-
sion to the TRIPS Agreement also led to changes in the enforcement of intel-
lectual property rights in China. The TRIPS Agreement is often said to have
added teeth to the previous international intellectual property Conventions,
such as the Paris Convention and the Berne Convention, which lacked pro-
visions on enforcement standards (Sun 2001, p. 26). Thus, countries could
comply with their previous commitments by merely passing a law, even if the
law was not applied in practice. Consequently, “one of the key initiatives of the
TRIPS Agreement was to resolve the enforcement issues left by the existing
IP protection regime” (Gregory 2003, p. 338). As enforcement provisions
of the TRIPS Agreement were deemed to be so crucial by WT'O members,
it is important to examine some of the specific changes that implementation
of the TRIPS Agreement brought to China’s post-TRIPS enforcement sys-
tem, including the availability of judicial review; wider implementation of the
national treatment principle; increases in the level of fines; the availability of
injunctions; and the use of criminal prosecutions.

One of the main changes that the TRIPS regime brought to the administra-
tive system specifically was the addition of the possibility of judicial review of
final administrative decisions. Under TRIPS Article 41(4), “parties to a pro-
ceeding shall have an opportunity for review by a judicial authority of final
administrative decisions”. Previously, no independent review was available
for appellants from administrative decisions. The amendments of the specific
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intellectual property laws undertaken in 2000 and 2001 provided for judi-
cial review of administrative decisions under Articles 33, 49 and 50 of the
Trademark Law, Articles 41 and 55 of the Patent Law and Article 55 of the
Copyright Law. China was thus in compliance with Article 41(4) as a result of
this change. This had a major impact on the enforcement system overall; as all
final administrative decisions are now subject to external scrutiny, authorities
are thought to be less likely to resort to arbitrary decision-making.

A further aspect of enforcement in which TRIPS implementation had an
impact was the level of fines imposed by the administrative authorities or dam-
ages awarded by the civil courts. Under Article 41(1) of TRIPS, there is a
general obligation that remedies should “constitute a deterrent to further
infringements.” However, fines did not appear to increase significantly follow-
ing WTO entry. Despite a significant increase in the average fine in 2003 from
5761 RMB to 7414 RMB, this dropped back in 2004 to 5499 RMB (approx-
imately $820 USD) (Thomas 2007, p. 102). Under the Patent Law 2000,
Article 58, the administrative authorities could confiscate any illegal earnings
and impose a fine of not more than three times the illegal earnings or not
more than RMB 50,000 (approximately $7500 USD). The level of fines for
both trademark and copyright infringement were governed by implementing
regulations. Article 42 of the Implementing Regulations of the Trademark Law
2001 stated that the fine imposed shall be not more than 20% of the illegal
business or not more than two times the profit illegally earned. Article 36 of the
Implementing Regulations of the Copyright Law 2001 provided the adminis-
trative authority with the power to impose a fine not exceeding three times the
amount of the illegal business gains, or a maximum of RMB 100,000 (approxi-
mately $15,000 USD). Despite these generous limits for levels of fines imposed
for IP infringements, there still appeared to be evidence to suggest that authori-
ties were reluctant to impose high fines and that the financial penalties imposed
did not constitute an effective deterrent in line with the TRIPS provision.

From respondents’ comments in 2005-06, it is clear that both fines imposed
by administrative authorities and damages awarded by the courts were still
perceived as too low. This is evident in the high ranking given to inadequate
penalties in the initial questionnaire as a significant factor contributing to the
problems in the post-TRIPS IP system in China. In terms of damages, it was
expressed by different respondents that:

damages for intentional infringements are far from enough.”
This issue was expanded on by a foreign lawyer working for a Chinese firm:

You can’t get damages here very easily, it’s so difficult to prove damages so then
they just have, you know, a statutory ceiling on most of the damages.®

Therefore, the issue of inadequate damages appeared to be linked to the issue
of evidence. This was reflected in the comments of at least four respondents
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who all emphasised the need for “a reasonable Evidence Law.”® This problem
with evidence was due to the burden of proof, which remained on the plaintift:

It’s a huge problem anywhere in the world, getting evidence in IP cases, but the
way the Chinese system is reliant almost exclusively on documentary evidence
and will not draw inferences, put(s) the burden of proof on the plaintift at all
times.!?

Consequently, the issue of low fines and damages is more complex than it
initially appears and simply raising the maximum levels available in the primary
legislation may not be sufficient to ameliorate this problem. Furthermore, the
issue of penalties may also be linked to the lack of court powers to compel
infringers to meet the terms of any orders.

Under Article 44 of the TRIPS Agreement, injunctions should be avail-
able “to order a party to desist from an infringement”. Prior to WTO entry,
China’s intellectual property enforcement system was often criticised for
non-compliance with this provision; “for many years a glaring omission in
the IP enforcement system in China was the lack of preliminary injunctions”
(Browning and Wang 2004, p. 39). However, the main intellectual property
laws were amended around the time of WTO accession to provide authorities
with the power to issue injunctions. In China, preliminary injunctions were
first permitted under the Patent Law 2000, Article 61, and subsequently by
the amended Trademark Law 2001, Article 57, and the Copyright Law 2001,
Article 49. There was some initial doubt about how willing the courts would
be to issue preliminary injunctions. In the first year or two after introduction, it
was suggested that there were still some teething problems in the new prelimi-
nary procedures and that the courts were taking a tough stance on the issuing
of these orders (Murphy 2003). However, as these problems were resolved
and the courts began to become accustomed to issuing injunctions, pre-trial
injunctions were seen as offering a useful alternative to administrative actions.
Thus, the introduction of these orders was overwhelmingly seen as a positive
step for the IP enforcement system in China (Holder 2002). Long term, it was
extremely promising for rights-holders to have more enforcement options to
consider. Indeed, the introduction of injunctions to the court system was cited
by several respondents as one of the key changes in the post-TRIPS IP system
in China. For example, when asked to identify the most significant change, this
respondent cited:

The civil injunction system is introduced to the Chinese legal system.!!

Another key principle of the TRIPS Agreement is the principle of national
treatment under Article 3, “that each member shall accord to the nationals of
other members’ treatment no less favourable than that it accords to its own
nationals with regard to the protection of intellectual property.” The formali-
sation of the national treatment principle into the Chinese legal system did
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lead to some minor legislative changes. For example, Article 18 of the revised
Trademark Law 2001 forced foreign enterprises or individuals applying for
registration of a trademark or handling other trademark matters to use a state-
approved trademark agent. This was arguably in breach of the national treat-
ment principle as domestic applicants could apply directly to the Trademark
Office of the State Administration for Industry and Commerce (SAIC). AICs
previously would only accept infringement actions from foreign rights-holders
through a trademark agent. Although these restrictions were relaxed under the
influence of the TRIPS Agreement, in practice, many foreign rights-holders
continued to use the services of an agent to navigate the enforcement process,
which inflated the cost of bringing an enforcement action.

A further area where the TRIPS Agreement was predicted to have some
impact was on the issue of criminal IP enforcement. Article 61 of the TRIPS
Agreement provides that criminal procedures should “be applied at least in
cases of wilful trademark counterfeiting or copyright piracy on a commercial
scale.” It is undeniable that criminal penalties were formally available under
China’s Criminal Law 1997 for serious trademark counterfeiting (Article 213)
or copyright piracy (Article 217). However, the relationship between “serious”
in China’s Criminal Law and “wilful” in TRIPS was not at all clear. Despite a
Supreme People’s Court interpretation issued in December 2004 which low-
ered the thresholds for criminal liability, it was still uncertain that all cases of
“wilful” infringement would be classed as “serious”. The administrative author-
ities were supposed to transfer serious infringement cases to be considered for
criminal liability under Article 54 of the Trademark Law 2001 and Article 47 of
the Copyright Law 2001; in practice, such a transfer was rarely made.

The TRIPS Agreement had a minimal impact on the number of cases trans-
ferred to judicial authorities for criminal prosecution in the first three years
following WTO accession in December 2001. Despite a notable increase in
the overall number of cases transferred (from 59 in 2002 to 96 in 2004 ), the
proportion of cases transferred remained constant at around 1 in 400 cases
(Thomas 2007, p. 105). However, the thresholds for criminal liability were
revised in late 2004 with the aim of increasing the transfer of cases from admin-
istrative to judicial authorities.!? This important modification in the regulations
was explained as follows:

In November 2004, the Supreme People’s Court and the Supreme People’s
Procuratorate promulgated the <<Provisions concerning the handling of criminal
cases of IP infringement to address a number of questions concerning the specific
application of the law>>. These provisions aim to make the rules more concrete
and easier for the judiciary to operate in order to fight against IP infringers.'?

Indeed, this change towards greater use of criminal enforcement for IP
infringements was also noted by a respondent from a foreign-invested enter-

prise in the manufacturing sector:

The Chinese government strengthens attack on IP criminals.!'*
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However, criminal enforcement was still seen as problematic in China
despite the revised thresholds for liability:

Criminal thresholds continue to make criminal enforcement difficult.'®

This may be because bureaucratic rivalries between the administrative and
judicial agencies still existed and may have continued to discourage the prompt
transfer of cases for criminal prosecution. As the administrative agencies relied
directly on revenue from confiscated goods to operate, they were thought to
be extremely reluctant to transfer cases for criminal prosecution as they would
lose the revenue associated with that case (Chow 2002, p. 217).

5.2 AN INrTIAL ASSESSMENT OF CHINA’S OVERALL
CoMmrLIANCE WITH TRIPS OBLIGATIONS

Clearly China took significant steps to implement the obligations of the
TRIPS Agreement into both the legislative framework and enforcement sys-
tems. However, the implementation of TRIPS obligations into the domes-
tic legislation is not enough to be in full compliance with the Agreement.
Therefore, China’s consequent compliance with the specific provisions of
TRIPS will now be analysed. Overall, China appeared to be in substantive
compliance with the majority of its TRIPS obligations. These included, for
example, Article 41 of the TRIPS Agreement which provided there should
be no unreasonable time limits or delays (Article 41(2)); Chinese provisions
stated that cases should be concluded within six months or three months for
summary cases. Equally, Article 41(3) of the TRIPS Agreement provided that
decisions should be reasoned and in writing. Chinese provisions mandated
that judgments should be issued immediately or within ten days and must
include reasons for the judgment. However, transparency of such judgments
did remain somewhat unclear.

Additionally, there were still a handful of provisions where China’s compli-
ance was in doubt. The most significant provisions under scrutiny involved
enforcement measures, as these were the primary focus of the TRIPS
Agreement. The first of these areas of possible non-compliance was Article
45(1) of the TRIPS Agreement, which expressed the principle that “the judi-
cial authorities shall have the authority to order the infringer to pay the rights
holder damages adequate to compensate for the injury the rights holder has
suffered.” Compliance with this provision is not easy to assess in China. The
Trademark Law 2001 Article 56 provided that there were two tests for the
amount of compensation awarded: either the profits the infringer has earned or
the losses to the rights-holder. Article 48 of the Copyright Law 2001 was simi-
lar: it stated that compensation shall be the actual losses suffered or unlawful
gains where the actual losses are difficult to calculate. Therefore, although in
most cases, the calculation of damages was supposed to be based on the actual
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losses suffered by the rights-holder, in practice many rights-holders were still
complaining about the inadequacy of damages awarded. Thus, this remained a
possible area of non-compliance for China.

The second substantive TRIPS provision on enforcement that China poten-
tially did not comply with was the requirement in Article 61 that criminal pen-
alties should be available “at least in cases of wilful trademark counterfeiting
or copyright piracy on a commercial scale.” Furthermore, “remedies available
shall include imprisonment and /or monetary fines sufficient to provide a deter-
rent.” This is another difficult area in which to measure China’s compliance.
As outlined above, criminal penalties were available under the Criminal Law
1997 for serious trademark counterfeiting (Article 213) or copyright piracy
(Article 217). Furthermore, imprisonment and fines were both available as
remedies. However, the precise linguistic relationship between “serious” in
China’s Criminal Law and “wilful” in TRIPS was problematic. The other issue
of possible non-compliance under Article 61 was whether the penalties pro-
vided were sufficient to provide a deterrent.

Assessing China’s compliance with TRIPS provisions is clearly not straight-
forward and Article 64 of TRIPS makes disputes about TRIPS obligations sub-
ject to WTO’s dispute resolution procedures. Up until 2006, there had been
24 cases brought to the WTO dispute settlement body concerning the TRIPS
Agreement, with only four cases dealing with the enforcement provisions in
TRIPS. The respondents in these cases were Denmark and Sweden (for failing
to make provisional measures available in the context of civil proceedings involv-
ing intellectual property rights) and the European Community and Greece
(involving the regular broadcast in Greece of copyrighted motion pictures and
television programmes without the authorisation of the copyright owners). The
complainant in all cases was the US, alleging breach of Article 50 in the case of
Denmark and Sweden and breaches of Articles 41 and 61 in the case of Greece.
All four cases were eventually resolved through negotiation and the dispute
settlement body was notified of the relevant mutually agreed solutions.!®

These cases demonstrated that it is extremely difficult to establish non-
compliance with the TRIPS provisions on enforcement. In all disputes brought
to the WTO, it is necessary to show clear evidence of systemic failing, not just
anecdotal weaknesses. This procedural difficulty is highlighted by the request
made in October 2005 by the US, Japan and Swiss governments for China to
provide enforcement data to help them to assess China’s TRIPS compliance.
This must be borne in mind when considering China’s compliance with these
provisions. The difficulties in bringing a formal complaint to the WTO are also
illustrated by the United States Trade Representative (USTR)’s annual reports
to Congress on China’s WTO compliance. These reports can offer a useful
supplementary source of data regarding China’s TRIPS compliance as they are
largely based upon reports from foreign rights-holders in China. Indeed, the
USTR’s reports confirm that despite efforts to implement TRIPS obligations
into domestic legislation being “largely satisfactory...IPR enforcement, how-
ever, remains ineffective” (USTR 2003, p. 49)."7
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It is noticeable that the tone of these reports grew increasingly bullish in
the two or three years immediately following WTO accession, as promised
improvements in reducing IP infringements proved unforthcoming. Indeed,
this reflects the notion that initial reforms made by China to comply with
WTO obligations generally were substantial, but when further, deeper reforms
were required in subsequent years, the pace of reform slowed considerably.
Furthermore, criticisms of the IP system in China initially focused on the
poor enforcement system in general and bemoaned the lack of transparency
(in the 2003 and 2004 reports), before focusing on the specific problem of
the “chronic underutilization of deterrent criminal remedies” (2006 and 2007
reports). This also reinforces the impression that the US was forced to focus on
substantive failings in the IP enforcement system in order to bring a WTO dis-
pute, rather than just rely on anecdotal inadequacies reported by rights-holders.

Itis perhaps surprising that China had not been the respondent in a case involv-
ing compliance with TRIPS obligations before April 2007, given the publicity
surrounding China’s poor intellectual property enforcement. However, this indi-
cates that despite the perceived failings in the intellectual property enforcement
system in China, it is difficult to compile clear evidence of systemic non-com-
pliance with the TRIPS provisions. Furthermore, the request for consultations
of April 2007 made it clear that the complaint referred to specific failings in the
system, rather than mere inconsistencies in enforcement. In addition, it has also
been suggested that the US refrained from filing a WT'O dispute against China
earlier than 2007 because the US was hoping that TRIPS would force China to
finally fulfil its international IP obligations (Harris 2008, p. 98). However, from
2005, China’s compliance with its TRIPS obligations was increasingly under US
scrutiny; China was placed on the USTR Priority Watch List in 2005 and a China
Enforcement Task Force was also established in February 2006, with the aim of
preparing WTO cases against China (Harris 2008, p. 114).

On 10 April 2007, the US circulated two requests for consultations with
China. The first of these concerned measures affecting trading rights and
distribution services for certain publications and audio-visual entertainment
products (World Trade Organisation 2007a). This dispute was not directly
connected with China’s obligations under the TRIPS Agreement, rather it
concerned commitments made in China’s Protocol of Accession. However, the
second dispute did specifically concern commitments made under the TRIPS
Agreement. The second dispute concerned measures affecting the protection
and enforcement of intellectual property rights (World Trade Organisation
2007b). Following the circulation of the request for consultations by the
United States, several other members also requested to join the consultations.
They included Japan, Mexico, Canada and the European Communities. Thus,
the issue of protection and enforcement of intellectual property rights in China
was clearly of concern to many WTO members, not only the US. China’s reac-
tion to the initiation of these WT'O complaints was strenuous denial and disap-
pointment that the US had deemed such an action necessary (PRC Ministry of
Commerce 2007).
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Within the broad complaint about enforcement of intellectual property
rights, several separate areas were identified for further consultations. The
US and China held consultations specifically concerning these issues on 7-8
June 2007, but although “those consultations provided some helpful clarifi-
cations but [they] unfortunately did not resolve the dispute” (World Trade
Organisation 2007c, p. 1). One element of the US’s initial complaint which was
resolved by the consultations concerned the unavailability of criminal proce-
dures and penalties for a person who engaged in either unauthorised reproduc-
tion o7 unauthorised distribution of copyrighted works. The existing Criminal
Law and associated regulations appeared to subject a person who engaged in
both unauthorised reproduction and distribution to criminal liability, but not
only one or the other. This appeared to be inconsistent with TRIPS Articles
41.1 and 61. The consultations resolved the issue of confusion about whether
both unauthorised reproduction and distribution were necessary for criminal
liability to arise, but the other issues remained in dispute. As a result, a panel
was appointed to consider the dispute (World Trade Organisation 2007d).

The first element of the complaint heard by the WTO panel was that exist-
ing Chinese laws and regulations denied copyright and related rights protec-
tion and enforcement to works that had not been authorised for publication
or distribution within China. In essence, the US alleged that works were not
protected by copyright legislation until they were authorised for publication
or distribution after going through a stringent content review process. This
appeared to be inconsistent with TRIPS Article 9.1 which obliges members
to comply with Articles 1-21 of the Berne Convention (1971); Article 5(1) of
the Berne Convention states that copyright granted to foreign authors should
not be subject to any formality. Furthermore, if foreign authors were indeed
not granted copyright protection prior to approval of their works, this may
also be inconsistent with Article 3.1 of the TRIPS Agreement which lays down
the national treatment principle. The measure at issue was the first sentence
of Article 4 of the PRC Copyright Law 2001, the mutually agreed transla-
tion of which was as follows: “Works the publication and/or dissemination of
which are prohibited by law shall not be protected by this law” (World Trade
Organisation 2009, para. 7.1). China conceded that Article 4(1) denied copy-
right protection to those works which had not passed the content review but
argued that this provision did not remove the copyright from such works. The
panel found this measure to be inconsistent with China’s obligations under
Article 5(1) of the Berne Convention (1971), as incorporated by Article 9.1 of
the TRIPS Agreement, and Article 41.1 of the TRIPS Agreement.

The second element of intellectual property enforcement that was subject
to consideration by the WTO panel was that the disposal of goods confis-
cated by the customs authorities, which infringe IP rights, was inconsistent
with TRIPS Articles 46 and 59. This is because the Chinese customs regu-
lations appeared to endorse the practice of merely removing the infringing
features of the counterfeit products and then allowing then to enter channels
of commerce through auction instead of destroying them. TRIPS Article 46
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on judicial remedies and Article 59 on customs authorities’ remedies make
it clear that goods seized should only be destroyed or disposed of outside
of the channels of commerce. The measures at issue here were the Customs
IPR Regulations in force from 2004, Article 27 of which provided differ-
ent options for the disposal or destruction of goods seized for infringing
trademark, copyright and patent rights upon exportation or importation.
The Implementing Measures for the Customs IPR Regulations also entered
into force in 2004 and Article 30 further clarified the process for disposal or
destruction of such infringing goods.

The US claim was made under Article 59 of the TRIPS Agreement which
provides “without prejudice to other rights of action open to the right holder
and subject to the right of the defendant to seek review by a judicial author-
ity, competent authorities shall have the authority to order the destruction or
disposal of infringing goods in accordance with the principles set out in Article
46. In regard to counterfeit trademark goods, the authorities shall not allow
the re-exportation of the infringing goods in an unaltered state or subject them
to a different customs procedure, other than in exceptional circumstances.”
The panel held that this Article should be read as part of section 4 of Part III
of the TRIPS Agreement which together sets out procedures for dealing with
goods at the border. A key consideration for the panel was the obligation in
the first sentence of Article 59 that the competent authorities “shall have the
authority” to order certain types of remedies with respect to infringing goods.

The US conceded that this obligation would not require members to make
such an order, rather the issue was what decisions Chinese Customs authori-
ties were permitted to make by law. Clearly, China’s customs measures, taken
together, provided for the authority to order the destruction of infringing
goods; the issue was whether destruction could only be ordered in highly lim-
ited circumstances. The panel found that the US had failed to establish that
China’s customs measures were inconsistent with Article 59 of the TRIPS
Agreement, as it incorporates principles set out in the first sentence of Article
46 of the TRIPS Agreement (World Trade Organisation 2009, para. 7.395).
The first sentence of Article 46 read: “In order to create an effective deterrent
to infringement, the judicial authorities shall have the authority to order that
goods that they have been found to be infringing be, without compensation of
any sort, disposed of outside the channels of commerce in such a manner as to
avoid any harm caused to the right holder, or, unless this would be contrary to
existing constitutional requirements, destroyed.”

On the other hand, China’s customs measures were found to be inconsis-
tent with Article 59 of the TRIPS Agreement as it incorporates principles set
out in the fourth sentence of Article 46 of the TRIPS Agreement. The fourth
sentence of Article 46 states: “In regard to counterfeit trademark goods, the
simple removal of the trademark unlawfully affixed shall not be sufficient, other
than in exceptional cases, to permit release of the goods into the channels of
commerce.” China’s customs measures were found to be inconsistent with this
principle because they allowed for the simple removal of the trademark from
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counterfeit goods and the subsequent auction of such goods in more than just
“exceptional cases.”

The third element of the US complaint to the WTO concerned the thresh-
olds in place in China which had to be met before criminal liability for IP
infringements could be imposed and that these thresholds for criminal proce-
dures and penalties appeared to be inconsistent with TRIPS Articles 41.1 and
61. The first part of Article 61 provides that “Members shall provide for crimi-
nal procedures and penalties to be applied at least in cases of wilful trademark
counterfeiting or copyright piracy on a commercial scale.” The measures at
issue were to be found in China’s Criminal Law 1997, Section 7 of Chapter 111
in Part 2 of which provided for crimes of infringing intellectual property rights
in Articles 213-20. These Articles in the Criminal Law were also interpreted by
several judicial interpretations which were also considered by the WTO panel.
The key question considered by the panel was whether China’s thresholds were
too high to capture all cases of counterfeiting on a commercial scale as required
by the TRIPS Agreement.

The panel concluded that the US failed to establish that China’s criminal
thresholds were inconsistent with its obligations under the first sentence of
Article 61 of the TRIPS Agreement. Subsequent analysis of the panel report
suggested that this aspect of the US claim relating to “commercial scale”
needed more evidence specific to the Chinese market. The US did provide
press articles and notes as evidence about the status of the criminal thresholds
in relation to the Chinese marketplace; however, the panel found that these
were not reliable evidence (Zhou 2011, p. 154). This must be recognised as
putting “rather a heavy evidentiary burden on complainants especially when
dealing with opaque markets such as the Chinese market where obtaining reli-
able information or even convincing people to submit it... may be difficult”
(Pauwelyn 2010, p. 415).

Overall, the focus of the United States’ submission was on fairly minor
procedural aspects of the intellectual property system in China. Several of the
grounds for complaint may simply have arisen from imprecise language in the
primary legislation, such as the doubt over whether prohibiting illegal repro-
duction and distribution included illegal reproduction o7 distribution only.
However, the complaint did confirm the need to identify specific failings in
the system rather than merely complaining about inadequate or inconsistent
enforcement and thus had important lessons for future WTO disputes relating
to members’ TRIPS compliance. The immediate impact of the panel report
may have been described as largely pyrrhic for the US, but nevertheless a num-
ber of commentators also recognised the broader impact beyond the limited
legislative changes that China was forced to implement. Indeed, 2007-8 was
felt to be an excellent time to file a WTO complaint against China as China was
preparing to hold the Beijing 2008 Olympics and was thus seen as relatively
vulnerable to external international pressure (Harris 2008, p. 186).

In addition, the US complaint to the WTO was not only aimed at tackling
systemic failings in China’s enforcement of IP rights, but also aimed to send
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a signal to other countries perceived as not making serious enough efforts to
crack down on counterfeiting or piracy, such as Brazil or Ukraine (Pauwelyn
2010, p. 400). Moreover, it was felt that even if the US did not prevail in its
claim, there may be “extra-judicial” benefits to bringing the dispute to the
WTO (Harris 2008, p. 99), at the very least signalling to China that the US
would no longer sit idly by waiting for China’s IP enforcement to improve,
as well as sending a powerful signal of intent to other countries with weak IP
enforcement. Overall, the panel report on the US—China IP dispute is interest-
ing “because it suggests an unexpected degree of flexibility in WTO members’
compliance with the TRIPS Agreement” (Gervais 2009, p. 549). In particular,
in the part of the US claim relating to the disposal of seized goods, the panel
considered that the words “shall have the authority” did not amount to an
obligation to exercise power in any particular way (Gervais 2009, p. 550).

In general, as discussed in the previous section, China appeared to be in
compliance with the majority of its TRIPS obligations on enforcement. The
most significant areas where compliance appeared to be in doubt were the
issues of damages and the availability of criminal penalties. Assessing compli-
ance in these areas seems to be dependent on how the wording of the relevant
articles is interpreted. The difficulties of identifying non-compliance appear to
be confirmed by the 2007 complaint to the WTO Dispute Resolution Body
by the United States; criminal thresholds were a target of the complaint as
they are fixed and evident, whereas problems of inadequate damages or lack
of a deterrent are too imprecise to be the focus of a formal WT'O complaint.
Consequently, this reflects the problem of judging compliance in general; as a
relative concept, distinguishing compliance from non-compliance is a largely
subjective process (Chan 2006, p. 66).

The limited victory for the US in its dispute with China over the inadequate
enforcement of intellectual property rights also illustrates the wider difficulties
experienced with bringing WTO disputes concerning the TRIPS Agreement.
Contrary to the expected “fear factor” of dispute settlement through the WTO
finally adding teeth to the international IP obligations, the WTO dispute set-
tlement system has only dealt with a handful of TRIPS-related disputes. In
1995, the TRIPS Agreement was seen as revolutionary for introducing the
formal dispute settlement mechanism into the field of international intellectual
property protection. However, now 20 years have passed since the inaugura-
tion of TRIPS; in terms of dispute settlement, it is clear that TRIPS has had
relatively little impact, with the predicted flood of disputes failing to materi-
alise. In fact, from 1995 to 2010, the share of claims brought to the WTO
dispute settlement body under the TRIPS Agreement was only around 3% of
the total; additionally, the expected wave of cases initiated by developed coun-
tries against developing members did not arrive. Indeed, there is a sense that
such frustrations with the inadequacies of the WTO to enforce the global trade
rules, including the TRIPS Agreement, have led to a focus on regional trade
agreements, such as the Trans-Pacific Partnership (TPP), instead as the future
alternative for global trade negotiations (Bhagwati 2013).
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5.3 OUTLINE OF CHINA’S PosT-TRIPS INTELLECTUAL
PROPERTY SYSTEM

Following the massive overhaul of the intellectual property protection system
associated with WTO entry, the post-TRIPS system of protection offered a
myriad of choices for rights-holders in China. The system of intellectual prop-
erty protection has been described as a “triple IP system, comprising legislative
guidance, administrative control and judicial enforcement of IP” (Yang and
Clarke 2004, p. 14). However, it has also been noted that the lines between
the categories may be blurred and “any particular enforcement measure may
partake of the characteristics of more than one category” (Clarke 1999, p. 31).
Essentially, intellectual property rights-holders had several choices in the
method they chose to enforce their rights. Administrative enforcement was
often the mechanism chosen, as quick raids of the infringer’s premises could
often be accomplished (Chow 2000). There were various bodies responsible
for the administrative enforcement of intellectual property. “The Trademark
Office under the State Administration for Industry and Commerce (SAIC) is
responsible for trademarks, the State Intellectual Property Office (SIPO) over-
sees patent protection, and the National Copyright Administration handles
copyright” (Potter and Oksenberg 1999).

Judicial enforcement was also an option to pursue. Judicial enforcement
could take two forms: civil litigation or criminal prosecution. Although it was
possible to bring private prosecution of offenders, this method of enforce-
ment was subject to a wealth of problems (Simone 1999). Therefore, civil
litigation was more popular. “Any individual or organisation can bring a law-
suit to a people’s court, such as an Intermediate People’s Court. If they do
not agree with the judicial verdict of that court, the case can be pursued to a
higher court” (Yang and Clarke 2004, p. 20). There are four levels of People’s
Courts in China: Supreme, Higher, Intermediate and Basic. Specialised intel-
lectual property courts were established at the intermediate level and above
from early 1990s. “China’s specialized Intellectual Property Courts were first
established in Beijing at both the Intermediate and Higher People’s Court lev-
els on August 5, 1993” (Kolton 1996, p. 436). Following their introduction,
specialised IP courts were rapidly introduced in other areas outside Beijing.
Intellectual property disputes were previously heard by civil or economic divi-
sions and the specialised courts were intended to go some way towards coun-
tering accusations of poorly trained judicial personnel.

Therefore, there were a host of alternatives available to IP rights-holders
in China, but there was still some scepticism about how effective these differ-
ent channels of enforcement actually were at enforcing intellectual property
rights. Respondents’ detailed experiences of the post-TRIPS IP system in
China will be discussed in Chap. 6, in order to analyse how effective these
different channels of enforcement were in practice and to try to establish why
an “enforcement gap” was perceived to exist between the laws on paper and
in reality.
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NOTES

. Follow-up comments from respondent 05LAW12T.

. Interview comments with respondent 05LAWO1.

. Questionnaire comments from respondent 05LAW07.

. Questionnaire comments from respondent 05LAWO03.

. Questionnaire comments from respondent 05LAW18.

. Questionnaire comments from respondent 05LAWI12T.

. Questionnaire comments from respondent 05LAW28T.

. Interview comments from respondent 05LAW10.

. Questionnaire comments from respondent 05LAW18.

. Interview comments from respondent 05LAWOL.

. Questionnaire comments from respondent 05LAW29T.

. As noted in questionnaire comments from respondent 05LAW28T; full text of
the interpretation taken from: Supreme People’s Procuratorate (2004).

13. Follow-up comments from respondent 05LAW29T.

14. Questionnaire comments from respondent 05SMANUO06.

15. Questionnaire comments from respondent 05LAWO1.

16. Details on these cases are available at: World Trade Organisation (2016).

17. The full text of all the Annual Reports to Congress on China’s WT'O Compliance

are available at: www.ustr.gov.
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CHAPTER 6

Assessing the Post-TRIPS Intellectual Property
System in China in the Short Term: Exploring
the Enforcement Gap

As detailed in the previous chapter, the sheer quantity of laws and regulations
amended or enacted during the main period of revision from 1999 to 2002
illustrates the significant effort that China undertook to implement the
Agreement on Trade-Related Intellectual Property Rights (TRIPS) obliga-
tions into domestic legislation. It is also clear that World Trade Organisation
(WTO) accession led to major changes in the enforcement system such as the
introduction of injunctions and the possibility of judicial review of final admin-
istrative decisions and thus, the actual substantive implementation of TRIPS
provisions into China’s formal intellectual property (IP) system was satisfactory
overall. However, full compliance with the TRIPS Agreement is more difficult
to assess than mere implementation. Although China appeared to be in sub-
stantive compliance with the majority of its TRIPS obligations, compliance
was in doubt with several provisions, as illustrated by the 2007 WTO com-
plaint initiated by the United States (US) against China discussed in Chap. 5.
This chapter will now turn to the effectiveness of the post-TRIPS intellectual
property system in 2005-6 by looking beyond the IP laws on paper. Responses
and anecdotes from respondents detailing their experiences with the system in
practice will be used to highlight some ineffective features of the IP system and
of the enforcement framework in particular.

The responses from users of the IP system at that time will show that
although improvements had obviously been made in China’s IP system as a
result of WTO accession, significant barriers still existed to inhibit effective
enforcement. Thus, the chapter will then consider some potential reasons to
explain why these barriers still existed by returning to the comprehensive model
of compliance outlined in Chap. 2 and applying the country-specific part of the
model to China’s TRIPS compliance in 2005-6.
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6.1 THE 2005 INTELLECTUAL PROPERTY SYSTEM IN ACTION

The questionnaire and follow-up interviews conducted in 2005-6 included
discussion of the effectiveness of the system of intellectual property protec-
tion in China according to the experiences of respondents (see Appendix 1
for a copy of the questionnaire used in this study). When respondents were
asked to rank the system on a scale from 1 to 6, with 1 representing com-
pletely ineffective and 6 representing completely effective, the average rank
was 3.3. Unsurprisingly, the system was ranked as neither completely inet-
fective nor completely effective, with a breakdown of the results shown in
Table 6.1.

Furthermore, when asked whether the main cause of any remaining problems
in the system at that time was poor legislation, poor enforcement, a combination
of both, or neither, of the 44 valid responses collected, poor enforcement was
overwhelmingly seen as the main cause. Twenty-five respondents selected poor
enforcement as the main cause, with only one choosing poor legislation and a
further 16 respondents indicated that both poor legislation and poor enforce-
ment were to blame for any remaining obstacles in the IP system in China.
Thus, these responses confirm the overall judgement observed in Chap. 5 that
while China’s IP legislation was much improved as a result of WTO accession,
problems still remained, particularly in the enforcement of these laws and regu-
lations at that time.

Respondents were also asked if they had experienced any problems with
the IP system. Only two respondents answered no, out of a total of 47 valid
responses, clearly showing that the system still had problems to resolve. Those
45 respondents who responded that they had experienced problems with the
IP system were then asked to rank those problems. On a scale of 1-6, where
1 represented not at all serious and 6 represented extremely serious, the aver-
age rank for the problems experienced was 4.02. Thus, most respondents had
experienced considerable problems with the post-TRIPS IP system in China.
The responses regarding the severity of the problems experienced are detailed
in Fig. 6.1.

Table 6.1 Effectiveness

of the IP system as ranked Rank  Number of Percentage of respondents (%)
d
by respondents responaents
1 2 4.3
2 6 12.8
3 18 38.3
4 18 38.3
5 3 6.4
6 0 0

Total 47 100



http://dx.doi.org/10.1007/978-981-10-3072-7_5

ASSESSING THE POST-TRIPS INTELLECTUAL PROPERTY SYSTEM IN CHINA... 107

40

35

30

25

)

20

15 N\ \

: \

2 3 4

Severity of problems

Percentage of respondents

“ Vi

2

Fig. 6.1 Severity of problems in the 2005 post-TRIPS IP system as ranked by
respondents

As the majority of the respondents ranked the problems they had experi-
enced as at least moderately severe, it is clear that there may have been some
problems with the overall effectiveness of the post-TRIPS IP system in China
at that time.

6.1.1  Respondents’ Experiences of the IP System in 2005-6

A few examples of respondents’ experiences will now be detailed to evaluate
how effective the post-TRIPS IP system was in practice. The first experience
comes from a Chinese lawyer based in Guangzhou:

I acted in the case of a patent infringement dispute. I represented clients in
Guangzhou to take quick and effective action. At my request, the court ordered
the preservation of evidence and found evidence of violations and the illegal
transfer of profits. However, we hadn’t yet gone to trial and the invention patent
was quickly declared invalid by the patent re-examination board. I took the case
to Beijing to appeal the administrative proceeding of the Patent Re-examination
Commission. I met two experts in the field of technology patents, who were
both very well prepared; I thought with these experts, we would definitely win
the case. However, we lost. This is very common, but not normal. We later heard
that we lost because our client is a foreign company. But of course we have no
evidence of this.!

The experiences of this lawyer highlight several points. Firstly, patent disputes
were more often resolved through the courts as they were frequently too com-
plicated for administrative personnel to adjudicate, compared to, for example,
trademark infringements. Secondly, there was still a perception that foreign
and local rights-holders received different treatment, although there was no
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evidence available of a systemic bias. Finally, there was also a perception that
pursuing a case in a different city may result in a different outcome than if the
case were pursued in the “home” city. This links to the supposed problem of
local protectionism and also highlights the inconsistency that may have existed
in enforcement.

The second example of the system in action is taken from a foreign lawyer
working for a major law firm in Shanghai:

I can give you a specific example, (...) to give you an example of the problems we
have. We raided a factory in Ningbo? They had counterfeits there, we looked into
(searching) their records and found another invoice for the same model numbers,
so we sued these people for the damages, when the (...) found (...) suing not just
for the damages, but (the issue was) how much were the damages, it was actually
quite (tragic), because the court gave us damages for the products that had been
seized, which I can actually think theoretically, we shouldn’t get damages because
they haven’t been sold, [...] but refused to give us damages for the goods which
were shipped out, on the basis that the invoice did not say that the products had
the trademark on it.?

This second account of the system in action also highlights several problems
that may have remained in the 2005 IP system in China. First, it confirms
the first respondent’s comments regarding different treatment of infringement
claims in different cities, echoing the common complaint of local protection-
ism. Second and perhaps most important, these comments highlight the per-
ception of judicial incompetence, that the judges did not have the training or
knowledge to make competent and reasoned decisions. Finally, the problem
that damages were awarded for goods not sold, but denied for goods already
shipped suggests that the rules regarding evidence were far from satisfactory.

A final example of the system in action comes from a respondent in the
services sector:

One customer who for the 1st time came to China to attend an exhibition had his
company name and Chinese website hijacked by a Chinese competitor within 1
month of the exhibition. We already told him in advance this might happen. But
as usual they didn’t heed our suggestion. For them the battle is already lost before
they really could enter the Chinese market.?

This third account of the system in action also confirms previous observations
as these comments reflect the feelings of frustration that were expressed by
several of the respondents. Moreover, they highlight the continued prevalence
of the problem of intellectual property infringements at that time and the need
for extreme vigilance in secking to protect IP rights. This would also suggest
that the post-TRIPS IP system remained somewhat ineffective as intellectual
property infringements were still pervasive and tackling such infringements was
a key objective of the whole system.
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On the other hand, despite these anecdotes concerning the ineffectiveness
of the system in action, there were also several positive comments regarding the
operation of the IP system, most notably praise for the system of administrative
enforcement. For example, this Chinese lawyer working for a major interna-
tional law firm stated:

The big advantages between administrative approaches to judicial proceedings are
that administrative measures tend to be more expedited and more cost-eftective,
then they can take, the agencies themselves, can take initiative in investigating the
infringing activities so that saves costs for the client also.*

Thus, both the speed of administrative action and the lower costs involved for
the rights-holder were stressed as significant advantages of pursuing infringers
through administrative enforcement.

Therefore, overall, despite continuing problems in certain aspects of the
system, such as perceptions of local protectionism, poor quality of some judi-
cial personnel and inadequate laws regarding evidence, it must be stressed that
the 2005 post-TRIPS IP system was not completely ineffective. As the mix of
comments from respondents shows, although there were some problematic
areas particularly linked to the issues of local protectionism and assessment
of damages, the system did also have some strong features, particularly the
administrative enforcement system. Thus, the effectiveness of the system in
2005 appeared to be almost satistactory, reflecting the overall judgement of
the effectiveness of the system as reasonably effective, according to most ques-
tionnaire responses. Nevertheless, where problems did remain in the 2005 1P
system in China, they appeared to lie between the black letter laws on paper
which had largely been amended in line with the TRIPS Agreement, and the
enforcement of these laws in practice. This “enforcement gap” between the
laws on paper and enforcement on the ground will now be explored within the
comprehensive model of compliance as outlined in Chap. 2.

6.2 EXPLORING THE ENFORCEMENT GAP USING
THE COMPREHENSIVE MODEL OF COMPLIANCE

According to the comprehensive model of compliance outlined previously, in
addition to the characteristics of the activity involved, the characteristics of the
accord and the international environment, there are various country-specific
factors which should be considered in analysing China’s compliance with the
provisions of the TRIPS Agreement. Under this model, these country-specific
factors can be divided into three categories: parameters, fundamental factors
and proximate factors. It is immediately clear that these categories may not be
mutually exclusive and indeed, there is a considerable overlap between some
of the factors.

On the questionnaire sent to respondents in 2005, the factors which may
have contributed to the state of the IP system in China at that time were
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Table 6.2 Factors contributing to the IP system as ranked by respondents

Rank Factor Average score
1 Lack of public awareness of IP rights 4.44
2 Local protectionism 4.13
3 Inadequate penalties 3.96
4 Lack of consistency in enforcement 3.8
5 Weak judicial enforcement 3.76
6 Lack of powers to enforce court judgments 3.73
7 Lack of trained and experienced legal personnel ~ 3.71
8 Length of the process 3.24
9 Lack of transparency 3.11
10 Lack of the concept of individual rights in 3
China
11 The role of the government in the economy 2.89
12 Over-reliance on public enforcement 2.84
mechanisms
13 Lack of a unified agency for dealing with IP 2.76
14 Perception that IP only benefits foreigners 2.42
15 Influence of socialism 1.78
16 Influence of Confucianism 1.09

divided into four broad categories: social and cultural factors, economic fac-
tors, political factors and factors specific to the legal system (see Appendix 1 for
a copy of the questionnaire used in the 2005 study). Specifically, question 15
listed 16 factors which had been previously cited in the literature as responsible
for the state of the modern intellectual property system in China. Respondents
were asked to rate the contribution of each of these factors on a scale from 0 to
6, where 0 represented no contribution and 6 signified a major contribution to
the IP system in China. The results of question 15 in terms of the respondents’
ranking of these factors is summarised in Table 6.2.

These country-specific factors contributing to the state of China’s TRIPS
compliance in 2005-6, and the “enforcement gap” which was observed, will
now be analysed in more detail.

6.2.1  Parameters

The first category of country-specific factors that may have affected China’s
compliance with its international obligations consists of parameters which
include basic characteristics of the country such as the previous behaviour of
the country; the history and culture of the country; the physical size of the
country; the physical variation within the country and the number of neigh-
bours that the country has. As described above in Chap. 1, the development
of Chinese intellectual property law has not followed a smooth and unbro-
ken path. Intellectual property, as a set of exclusive legal rights, was virtually
unknown until the final years of the Qing dynasty and its introduction in the
early years of the twentieth century was predominantly as a result of Western
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pressure to reform the legal system and China’s concomitant desire to bring
extraterritoriality to an end. When the People’s Republic of China (PRC) was
established in 1949, the entire legal system, including the early intellectual
property laws, was overhauled as new socialist laws were launched. In addi-
tion, much of the wider legal framework of courts, lawyers and judges was dis-
mantled during the Cultural Revolution. Thus, at the start of the reform and
opening-up period in the late 1970s, China faced an awesome task in rebuild-
ing the entire legal system, embracing both substantive laws and regulations,
reforming the court system and recruiting the necessary legal personnel.

The establishment of a modern legal system beginning in 1978 also included
the need for a modern system of intellectual property protection. Therefore, it
could be said that the intellectual property system in China was still less than
30 years old when WTO accession led to the obligation to comply with the
TRIPS Agreement. However, no respondent in 20056 explicitly referred to
intellectual property protection in China prior to the start of the reform period
in 1978, although many respondents did consider China’s rapid development
in the post-1978 period as a key factor in the contemporaneous IP system. For
instance, one Chinese respondent explicitly stated that the IP system

Is changing every year since China’s reform and opening-up
and that

The success that China has achieved in intellectual property protection in the
past 20 years is equivalent to what has been gained by others through several
decades or even the efforts of a century. Without knowing this, it is unlikely that
you will fully understand the development of IPR in China, or learn the relevant
regulations.®

The idea that China’s previous behaviour in the intellectual property arena
only stretched back a short distance was echoed by this respondent:

Don’t forget that the country only opened up 30 years ago. So these issues are
only a small hick up ((sic)).®

As a consequence, it would seem that respondents did not feel that China’s
previous behaviour of protecting intellectual property rights was a significant
factor in explaining the “enforcement gap” in the system of protection at that
time. Rather, the only mention of the past was to recognise, and indeed praise,
China’s progress in such a short time span.

The historical influences of Confucianism and socialism are often cited as
continuing influences in contemporary Chinese culture and consequently on
the post-TRIPS intellectual property system. Confucianism was often cited as
the main reason why intellectual property protection was not stronger in China,
even to the exclusion of other factors.” There are two aspects to the influence
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that Confucian thought was believed to exert on the concept of intellectual
property in China. Firstly, it is contended that Confucianism advocates a belief
that “copying another’s creative works is not morally bankrupt, a view con-
trary to Western beliefs” (Kolton 1996, p. 424). This is because copying or
imitation is seen as a “noble art,” and thus the Chinese were encouraged to
become compilers rather than composers (Yu 2002, p. 17). The second aspect
of Confucianism that is held to impact upon the modern protection of intellec-
tual property is the emphasis placed on collective rights, over individual rights
(Yu 2002, p. 18). It has been suggested that this led to a lack of individual
private property rights, which in turn was blamed for the lack of intellectual
property enforcement (Endeshaw 1996, p. 37).

However, despite the strong emphasis placed on the influence of Confucianism
in the literature, most respondents considered the influence of Confucianism
on the modern IP system to be minimal. Out of the 16 factors identified on the
questionnaire as potential influences on the IP system in China, Confucianism
ranked 16th with an average score of 1.09 suggesting that it played only a
minor role, if any, in the twenty-first-century Chinese IP system. In addition,
there did not appear to be clear agreement about exactly what Confucianism
meant in the context of the intellectual property system. As one respondent
commented when questioned about the influence of Confucianism:

I don’t really know about the Confucian part, but I would definitely, for social
issues anyway, yeah, they, they have an attitude that yep, copying can be good...
Copying is not necessarily bad.

And the whole idea of, um..., you know, of taking something that works, that
you maybe didn’t develop yourself and being able to duplicate that and, and,
you know, the bottom line here is all about making money... So I don’t know so
much if it’s about Confucianism.?

This perception of confusion about exactly what Confucianism meant and
whether it necessarily equated to willingness to copy is strengthened by the
comments of another respondent who explained the influence of Confucianism
as follows:

The principle generally is, let’s say, don’t do something radical, just keep quiet,
keep everything in the middle, don’t go to extremes. Let’s say, this is an inter-
pretation of Confucianism in one aspect. So, with the influence of Confucianism
over 2000 years, or 2500 years, most of the Chinese people feel the best way to
solve conflicts and disputes are not in court.’

Thus, these two respondents defined Confucianism quite differently in their
interpretation of what it meant for the post-TRIPS intellectual property system
in China. The first respondent appeared to be suggesting that Confucianism
was linked to “an attitude that copying can be good,” whereas the second
respondent appeared to be defining Confucianism more in terms of the
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preference for non-legal resolutions to disputes, rather than linking it to an
attitude towards copying.

The second element of history and culture that may have been influential
in the context of China was the influence of socialism. The lack of an emphasis
on individual rights may also be attributed to the impact of socialism, as the
socialist economic system was based on the notion that property belonged to
the state, rather than the individual. Furthermore, as intellectuals had been tar-
geted at various times during the PRC’s history, especially during the Cultural
Revolution, creators and innovators became reluctant to acknowledge their
creations (Yu 2002, p. 18). Both Confucianism and socialism were thus seen
by many academic observers to have played a major part in the evolution of the
post-reform legal system (Jenckes 1997, p. 554).

As discussed in Chap. 1 , it is undeniable that the initial development of
intellectual property in the PRC was strongly influenced by socialism, particu-
larly in the years immediately following the establishment of the PRC in 1949.
The initial reliance on Soviet legal models in the early 1950s gave way during
the 1960s to a more extreme socialist concept of intellectual property whereby
all creations and innovations were properties of the state and the individual had
no claim over them whatsoever. This view was at its height during the Cultural
Revolution, but clearly faded from the legislation and official rhetoric in the
years following the beginning of the reform and opening-up period.

Overall, socialism was not considered to be a highly significant influence
on the post-TRIPS IP system by the majority of respondents in this study.
The influence of socialism was ranked 15th out of the 16 factors on the ques-
tionnaire and on the scale of 0-6, scored an average of 1.78. Therefore, it
is clear that although it appears that socialism exerted a powerful influence
on the intellectual property system in the pre-reform years of the PRC, this
influence had diminished by the turn of the twenty-first century. However,
there appeared to be some differences of opinion amongst the respondents,
with some respondents still attributing much of the ineffectiveness of the post-
TRIPS IP system on the continuing influence of socialism. For example, one
respondent from a foreign-invested enterprise in China claimed:

Socialism is an important cause of the problem.!?

On the other hand, most respondents expressed the opinion that the influence
of socialism was no longer highly significant:

I don’t think socialism can be blamed at all, I think maybe (specifically) it could,
but in general I don’t think it can be blamed or, you know, said to be a reason for,
for the ineffectiveness of the protection of intellectual property here.!

Besides this, several respondents mentioned the influence of socialism in the
context of the success of the ruling Communist party; for instance,
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At the end of the day, the traditional Communist party is at threat if there is no
innovation.'?

This opinion, that further economic reform and development were essential for
the future of Communist party rule and in turn, were dependent on increased
innovation supported by an effective intellectual property system, was also
expressed by several other respondents. Therefore, although the influence of
socialism was not significant in the idealistic way it was in the pre-reform years
of the PRC, it could still be argued that socialism was still a significant fac-
tor in the 2005-6 IP system as the government attempted to tread the fine
line between maintaining China as a communist country and moving further
towards a free market economy.

The parameters which may have impacted upon China’s compliance with
its obligations under the TRIPS Agreement also include basic characteristics
of the country such as the size and variation of the country. Clearly China is a
huge country, with great variation between the highly developed and indus-
trialised seaboard and the largely rural and underdeveloped western interior.
Indeed it has been recognised that “the sheer size of China’s landmass inhibits
effective monitoring of compliance with Chinese intellectual property laws”
(Feder 1996, p. 253). Morecover, there was also an acknowledgement that cer-
tain areas of China, notably Beijing and Shanghai, were better at protecting IP
than other smaller cities, or inland areas. As a matter of fact, one respondent
from a multinational operating in China stated:

It’s much better in some areas of China than others - China is not a single coun-
try but more like a series of smaller countries!*3

Consequently, it is difficult to make sweeping generalisations about the entire
intellectual property system in China as there were massive variations between
major cities such as Beijing and Shanghai and smaller cities or inland areas.
This characteristic of China could be classified as one of the primary parameters
of significance under the comprehensive model of compliance applied in this
study and furthermore, could be said to have just as much eftect on the IP sys-
tem in 2015 as in 2005. In the context of China’s physical size and variation,
one of the most significant considerations which may influence the operation
of the modern intellectual property system is the divide between the central
and the local levels of government. As China is so large, many local and pro-
vincial governments are physically very far away from the central government
in Beijing. Thus, even if the central government shows a strong commitment
to the protection of intellectual property rights, “there is some doubt that
the central government has enough influence over the local governments to
effectuate their cooperation” (Jenckes 1997, p. 569). These problems are not
new in China; in fact, “perennial problems” of tensions between central and
regional authorities and of cross-cutting burcaucratic lines “had plagued China
since the late Ming dynasty” (Spence 1999, p. 498).
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These concerns over the ability of local-level governments to strongly
enforce intellectual property rights were also voiced by several respondents.
For example, this respondent from a multinational enterprise drew a clear
distinction between the central government’s commitment to IP protection
and the reality in many provinces:

The central government starts to realize the importance of IP protection. It starts
to realize a better IP protection mechanism is essential for China to move to higher
value added service. However, the municiple ((sic)) do not see it the same way.'*

A luxury goods manufacturer contradicted this perception by identifying
the following as the primary factor in the ineffective enforcement they had
experienced:

Unwillingness from central as well as local authorities.!®

However, by distinguishing the central and local authorities, this respondent
was also implicitly acknowledging that the different levels of government did
not always place the same level of emphasis on enforcing IP rights. Therefore,
there seemed to be overall agreement amongst various respondents that there
may be differences between the policies of the central and local levels of govern-
ment and that all levels of government need to be fully committed to enforcing
intellectual property rights in order for an effective system to be established.

The number of neighbours that a country has is also posited as a factor influ-
encing that country’s compliance with their international obligations. In the
context of intellectual property obligations, the number of neighbours that
China has may have two eftects; firstly, in connection with the vast physical size
of China, the customs enforcement of IP at China’s borders may be a challenge
and secondly, China may have used the example of the intellectual property
system in neighbouring countries as a model for developing its own.. China has
a large number of bordering countries; fourteen countries share land borders
with China. As a direct result of this, China has a long border to defend against
import and export of goods which may be infringing intellectual property rights.
In 20006, the US customs authorities estimated that 81% of all IP-infringing
goods seized came from China (US Customs and Border Protection 2007,
p. 267) and the Chinese customs authorities themselves declared a total of 1210
infringement cases in 2005, involving goods with a total value of almost 100
million RMB (General Administration of Customs of the People’s Republic of
China 20006, p. 268). Therefore, exports of goods which infringe IP rights were
clearly a significant problem for the customs authorities to tackle.

However, customs enforcement of intellectual property rights was high-
lighted by several respondents as an area of some improvement in the years
leading up to 2005. For instance, one respondent from a multinational com-
pany cited, as the key positive change that they had noticed in the IP system in
the past few years,
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Expanded IPR protection channels (like customs protection).!¢

Furthermore, two legal respondents independently cited key regulations
expanding the powers of customs’ authorities in IP enforcement as notable
improvements that they had recently observed.!”

In addition to the impact of China’s long borders on the protection of
intellectual property rights, China’s neighbouring countries may also have an
impact on the IP system by providing an example for China to follow. Taiwan
and Korea, in the 1960s and 1970s, both focused on duplicative imitation
of mature technologies from abroad, utilising their highly skilled, but cheap
labour force. At this time, lax IP helped to nurture economic development,
especially through reverse engineering (Kim 2003, p. 17). In the 1980s and
1990s, both began to lose their comparative advantage in the face of rising
labour costs and increased competition from second-tier newly industrialised
economies. As a result, both shifted towards more technology-intensive indus-
tries (Van Hoesel 1999, pp. 56-7). In this “creative imitation” phase of eco-
nomic development, intellectual property became more important, for local
firms as well as foreign firms. The influence of other countries’ IP systems is
mentioned in passing by some respondents, who directly compared China’s IP
system to the development of intellectual property protection in neighbouring
countries such as Taiwan, Japan and South Korea. For example, it is implicit in
this Chinese respondent’s comments that China needed to look at neighbour-
ing countries and their path of economic development:

Alot of people call China a manufacturing base of the world, but it can start from
this base and become other things like, uh... to become a base of creating more
technology, innovation. We don’t say we copy the way or approach from Japan
or others, but they do really quite good job in the past 20 years or 40 years. We
have to learn something from advanced economy.'®

This notion that China should look at neighbouring countries and follow
their example of economic development was expressed more definitely by this
respondent:

You can’t (rely on) factories, you’ve got to (adapt), just look at Taiwan, Korea,
even building a domestic market, you need to have innovation to go to the next
level. Without it (...), every country in Asia, I mean look at Japan, no matter what
you think of it or say, it sits there at the edge of Asia like a shining light in terms
of economic development.'?

Thus, these comments seem to suggest that this role of the neighbouring
countries as an example to be applied is more to be desired than one that actu-
ally existed at that time.
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6.2.2  Fundamental Factors

In addition to basic parameters of the specific country such as the size and
history of the country, there are various fundamental factors which, accord-
ing to the comprehensive model of compliance being applied, may influence
China’s overall compliance with the TRIPS Agreement. One of the most
important categories of fundamental factors in this model of compliance is
that of attitudes and values which may have played an especially significant
role as much of the post-TRIPS IP system was directly imported from foreign
systems. Consequently, the framework they imposed may not have necessarily
fitted entrenched societal values (Qu 2002, p. ii). It has been suggested by
some observers that intellectual property protection was weak in China due to
the lack of a strong belief in individual rights, which was felt to exist in other
jurisdictions where IP was more effectively protected. In order to examine this
factor in isolation from the concepts of Confucianism and socialism, it was
included as a separate factor on the questionnaire. On the whole, it was felt
by respondents to be more significant than either Confucianism or socialism,
but was still not ranked highly in terms of overall significance. It was scored an
average of 3 on the scale of 0-6 and was thus ranked tenth out of the 16 fac-
tors overall. However, some respondents did deem the lack of the concept of
individual rights to be

A fundamental factor- for example, most people will not feel guilty for buying
pirated CDs.?°

Another respondent went further in emphasising the significance of individual
rights to the functioning of the intellectual property system in China:

I think that awareness of individual rights is the driving force behind our society’s
protection of intellectual property rights. Without this, it means that the car does
not have enough speed and forward momentum.?!

It is clear from these comments that the concept of individual rights was
regarded as a crucial factor by some respondents. However, there may be a
blurring between this emphasis on the concept of individual rights and public
awareness of intellectual property rights more generally. This is evident in the
quote above from respondent 05LAW29T about the importance of “awareness
of individual rights” as the “driving force” behind China’s IP protection.

It has rather improbably been claimed that as the concept of intellectual
property protection was “unknown to the majority of the Chinese popula-
tion... many infringers simply do not know that what they are doing is illegal”
(Jenckes 1997, p. 556). Although the level of public awareness of intellectual
property was nowhere near as low as this comment would suggest, the lack of
education regarding intellectual property was still regarded as a major problem
(Kolton 1996, p. 456). Overall, respondents highlighted the lack of public



118 K THOMAS

awareness of intellectual property rights as the most significant factor in con-
tributing to the IP system in China at that time. On the scale of 0-6, it scored
an average of 4.44 and was ranked most significant overall out of the 16 given
factors in the questionnaire. Thus, lack of awareness of IP was clearly perceived
to be a serious problem in the post-TRIPS IP system and many of the respon-
dents’ comments reflected this. For example, a common view expressed was
that

People don’t see IPR infringement [as] a disgrace and a very serious problem (the
awareness is improving however).?

This was echoed by a Chinese respondent, who felt strongly that

Public awareness of IPR is not yet widespread, which directly leads to frequent
infringements. In many places in China, the concept of IPR lacks public support.
Infringers do not feel guilty for their wrongdoings.??

However, it was noticeable that several of the foreign respondents were scepti-
cal about the true extent of the ignorance of intellectual property rights. One
respondent went so far as to call the notion that ineffective IP protection could
be attributed to cultural factors:

Complete crap.?*

Thus, although a lack of public awareness was emphasised by respondents as
the key factor behind the ineffectiveness of the IP system at that time, this view
was not unanimous.

A further factor which deserves consideration is the notion that intellectual
property protection only benefitted foreigners which may have acted as a dis-
incentive for China to enforce intellectual property rights. As China was seen
as having little intellectual property of its own, there was said to be a suspicion
that intellectual property protection “only fills the coffers of foreign IPR hold-
ers with Chinese funds” (Feder 1996, p. 253). Overall, this factor was not
ranked particularly highly by respondents, scoring an average of 2.42 on the
scale of 0-6 and ranked 14th out of 16 factors in total. However, there was an
interesting contrast between the Chinese and foreign respondents when asked
about the significance of this factor. Whilst Chinese respondents only scored
this factor with an average of 1.53, foreign respondents scored it with an aver-
age of 3.36. Chinese respondents clearly did not consider the perception that
IP only benefits foreigners to be of any significance whereas foreign respon-
dents perhaps felt that this perception still affected the operation of the IP
system to their detriment. This perception may also be linked to the potential
role of domestic Chinese companies to change the IP system in China, a link
explicitly made by respondent 05LAWO07, who claimed that
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Chinese companies’ growth is going to gradually change such situation.?

A further cultural element that may have affected the operation of the intellec-
tual property system was the influence of guanxi or the use of informal networks
or relationships to achieve specific aims. Guanxi generally refers to “interper-
sonal connections,” but more specifically often carries a more pejorative mean-
ing, especially to foreigners, of the unethical use of someone’s authority to
obtain political or economic benefit (Fan 2002, p. 546). Although guanxi
was not explicitly identified by most respondents, there were several references
made to “relationships.” For instance, one respondent directly attributed his
dissatisfaction with the IP system in terms of these “relationships”:

Generally the efficiency is not very uh... satistying. I couldn’t understand the rea-
sons, but sometimes it is because China is a (city), is a society full of relationships.
OK:? So in some of the cases, like IP cases, we could say the legal enforcement
people are also, let’s say, indulged with this kind of relationship.?®

Benefitting from an informal connection with an official could be seen as an
initial step on the slippery slope to corruption as another respondent made
clear:

the temptation to corruption is huge and it starts very (simply) I’'m sure, (...) a
friend who’s a private lawyer, you’re a judge, he’s making a hundred thousand or
whatever, and you’re making ten or whatever it is, they’re going to of course treat
you... to dinner and take you out and say don’t worry about it (...), but it comes
to a very fine line of when it crosses to corruption. If you can’t afford a (house)
and they say we’ll lend you the money, we’ll work it out later on, you know, and
the Chinese are very good at building relationships in that way.?”

This further mention of relationships exemplifies the underlying attitude of
many respondents that these “relationships” were at the heart of many interac-
tions throughout the legal system, including the IP system, and indeed, many
respondents seemed resigned to this fact.

Turning to political and institutional influences on the IP system, a major
factor to consider is the role of law in China generally. Despite committing
to establishing a rule of law state in a Constitutional amendment in 1999
(Chinese Government Network 2004 ), there was still evidence to suggest that
China followed a rule by law, rather than rule of law system even following
WTO accession. A legal system based on rule by law sees law as a means by
which the state’s policies may be implemented, rather than as an end in itself;
“law then becomes a tool of the Party to be used to serve the interests of the
people and to attack the enemy” (Peerenboom 2002, p. 10). The implica-
tions of this instrumentalist model are that “the line between law and policy
in China is often said to be blurred” (Clarke 1999, p. 32), as the law is simply
seen as a mechanism for implementing Party policy (Potter 2013). However,
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respondents in the 2005 phase of the study did not explicitly refer to the overall
status of law in China and this characteristic of the legal system may be largely
academic rather than a concern to the end-users of the post-TRIPS IP system.

Nevertheless, this blurring between official policy and law may have had mul-
tiple influences on the operation of the intellectual property system in China
at this time. Firstly, the lack of a clear hierarchy of legislation led to a lack of
transparency in the intellectual property system generally. Overall, respondents
had mixed feelings about the continuing influence of a lack of transparency on
the intellectual property system in China. On a scale of 0-6, lack of transpar-
ency scored an average of 3.11 and was ranked ninth out of the 16 suggested
influences. There were two noticeable opinions on transparency amongst most
respondents’ more detailed comments. Several respondents cited greater trans-
parency as one of the improvements they had noticed in the IP system in the
past few years, in response to question 10 on the questionnaire. These respon-
dents included one member of the Quality Brands Protection Committee
(QBPC), who cited the main change observed as:

More transparency on legislation

and another multinational respondent who simply cited an important change
in the IP system as:

Increased transparency.?

One of the legal respondents based in Hong Kong gave more detail on the
improvements in transparency they had witnessed:

Lack of transparency, I think is OK, I mean, the legal system is getting more
transparent especially with the Trademark Office now publishing their internal
guidelines, they’re making an effort there... It is getting better.?®

In contrast to those respondents who cited transparency as an area of improve-
ment, other respondents claimed a lack of transparency was still harmful to
their interactions with the IP system and that increased transparency would
be a considerable improvement. These respondents included a lawyer based
in Shanghai who stated that a system of watchdogs would improve the system
greatly.3

Another Shanghai-based lawyer went further and said that

“I think the biggest thing people don’t do and the argument about it is I think
there needs to be more openness about these problems,” because “transparency
in every system improves enforcement.”3!

Consequently, whilst it was generally acknowledged that transparency in terms
of the legislative framework was much better following WTO accession in
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December 2001, transparency in the implementation of this framework was
still alleged to be poor.3

The role of law as an instrument for implementing Party policy could also
have led to the overall preference for public rather than private enforcement
mechanisms. This remained true for the enforcement of intellectual property
even after TRIPS implementation, as “IPR enforcement remains largely a gov-
ernment, rather than a private-sector matter” (Potter and Oksenberg 1999,
p. 117). For example, in 2004, the number of IP cases dealt with through
administrative enforcement totalled 62,997 (with a further 385 criminal cases
initiated by the state), with only 8332 cases brought to the civil courts by indi-
vidual rights-holders (Chinese Government Network 2005). This emphasis on
administrative (and criminal sanctions) for IP infringers reinforced the govern-
ment’s central role in enforcement, rather than empowering economic actors
to enforce their own rights. Greater use of private enforcement was strongly
advocated by several commentators, “because such a system would not rely...
on government policy priorities at any given moment” (Clarke 1999, p. 31)
and it was hoped that greater consistency could be introduced in the protec-
tion of intellectual property.

However, although respondents did raise some problems with the system of
criminal enforcement of IP, specifically the thresholds used to decide criminal
liability, there was strong praise for the public enforcement mechanisms over-
all. This was reflected in the results regarding the possible influence of over-
reliance on public enforcement mechanisms; this factor was ranked 12th out
of the 16 suggested factors on the questionnaire and scored an average of 2.76
overall for its contribution to the IP system, on a scale of 0-6. Thus, the overall
preference for criminal and administrative enforcement in the IP system was
not seen as a problem by respondents in this study. On the contrary, the opera-
tion of the administrative system, particularly the Administration for Industry
and Commerce (AIC) responsible for trademark infringements, was expressly
commended for swift enforcement actions.*

Another consequence of the lack of a clear distinction between government
policy and the law may have been a lack of consistency in the implementation
of the system of intellectual property protection in China. Enforcement actions
were often praised as “waves of coordinated actions, each targeted on specific
types of infringement activities.”** Although this style of IP enforcement fol-
lowed a typically Chinese model of enforcement of “crackdowns,” it was at
odds with the basic rule of law concept that laws should be enforced con-
sistently. Symbolic crackdowns were also frequently highlighted in the media
when intellectual property protection was under international scrutiny, leading
to the suspicion that IP rights were only respected when absolutely necessary
for geopolitical reasons (Endeshaw 1996, pp. 44-5).

On the whole, most respondents in this study did show concern about
the impact of inconsistency in the IP system. Out of the 16 suggested factors
included in the initial survey, lack of consistency was ranked fourth and scored
an average of 3.8 on a scale of 0-6. Thus, consistency was clearly of interest to
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many of the respondents and was frequently expressed in terms of frustration
with infringers not being pursued consistently:

Relevant agencies work hard to achieve something during certain period, and
thereafter loose up, and this gives the infringer a misleading signal that after the
periodical “fire”, their life would become easy.*®

This concern was echoed by a Chinese lawyer who painted the following pic-
ture of IP enforcement in China:

“You could say that enforcement is mainly focused on those big cities now, for
the middle and smaller cities are not very much to feel this enforcement and
sometimes we can also feel that enforcement are not become day-to-day work or
day-to-day operation, it’s just a few times in the year.”3¢

Hence, lawyers and business-people alike shared concerns about the impact of
inconsistent enforcement of the IP laws and regulations, particularly in terms
of strongly enforcing IP rights at certain specified times and not at others.
Generally, enforcement problems were widely seen as arising from the transi-
tion from a centrally planned to a market economy (Lagerqvist and Riley 1997,
p. 3). This was due to the economic system in place before the start of reforms,
when “most Chinese enterprises did not heed intellectual property rights
because the absence of market competition under a centrally planned economy
made the protection of intellectual property rights dispensable” (Tian and Lo
2004).

Despite reforms which had introduced market forces into the Chinese econ-
omy, the government still had a significant role to play in economic develop-
ment with “multiple roles as regulator, entrepreneur, and law enforcer,” with
the clear potential for conflicts of interest (Chow 2000). With such a large
degree of control over the commercial sector, it is little wonder that intellec-
tual property protection concerns took a back seat to the economic aims of the
government and thus, economic factors affecting China’s TRIPS compliance
cannot be ignored. The government’s control over the economy “undermines
private property rights—especially the intangible kind. This creates economic
instability that makes it difficult for innovation by domestic companies to be
rewarded, and thus be sustained” (Stevenson-Yang and DeWoskin 2005).
Furthermore, as government ownership of the loss-making state sector still
dominated the economy, it can hardly be surprising that the government aimed
to protect these enterprises at all costs (Endeshaw 1996, p. 151). As one com-
mentator succinctly put it, “the instinct to protect what you own is basic”
(Stevenson-Yang and DeWoskin 2005).

Despite these commentators stating that the economic priorities of the
central government were to blame for problems in the IP system, opinions
amongst respondents in this study regarding the significance of the govern-
ment’s role in the economy were somewhat mixed. Out of the 16 suggested
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factors on the questionnaire, the role of the government in the economy was
ranked eleventh, with an average score of 2.89 on a scale of 0-6. This would
suggest that most respondents did not share these concerns. However, more
detailed comments from certain respondents did reflect the notion that there
was a certain amount of resentment about unequal treatment between state-
owned enterprises (SOEs) and private companies. For example, one Chinese
lawyer commented:

The interests of the state and the SOEs are over-protected and over-emphasised,
while private rights are usually neglected. If the state or SOEs breach the IPR of
an individual, often they will not be severely punished.?”

These comments reflected the impression of poor enforcement where SOEs
were the infringers, but as another respondent notes, unequal treatment may
also have applied where an SOE was the injured party:

There’ll be state-owned enterprises that are being killed and yes, they’ve got
more methods for enforcing their IPR; the larger you are, the more close to
government if you, if you go to your local police and say, we want to investigate
this, it happens.®

Thus, it would appear that although government ownership of the economy
was not as problematic as suggested by some commentators, a minority of
respondents perceived inequalities between state-owned enterprises and private
companies, both in terms of infringements by SOEs not being pursued and
infringements against SOEs being vigorously confronted.

Local protectionism could also be considered as an economic influence on
the implementation of the intellectual property system in China and must be
acknowledged as a major issue in the non-enforcement of intellectual property
rights at this time (Finder 1999, p. 261). However, local protectionism is a
complex issue and thus incorporated elements of political factors as well. Even
government officials admitted that “local protectionism is the real culprit”
behind problems in the post-TRIPS enforcement system (Duan 1999, p. 217).
Local protectionism acted against effective enforcement in various ways, for
example, “in most cases, IP owners are required to bring... proceedings in
the infringer’s home court, rather than in the jurisdiction where counterfeit
products have been sold. This significantly increases the risk of bias” (Simone
1999).

In addition to bias in the courts, local protectionism could also be a cru-
cial issue in administrative enforcement. Intellectual property infringement was
often an ingrained part of the local economy, as was the case in Yiwu city in
Zhejiang province, where the trade in counterfeit goods played such a sig-
nificant role that “shutting down counterfeiting is functionally equivalent to
shutting down the local economy with all of its attendant social and political
costs” (Chow 2000). Although Yiwu city represented an extreme example of
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the reliance of a local economy on IP infringements, there were many other
places in China where intellectual property infringements did play a major role
in the local economy at that time and enforcement agencies in these areas
were therefore extremely reluctant to enforce intellectual property rights, at
the expense of their own interests.

On the whole, local protectionism was cited by many respondents as one
of the primary problems with the IP system in China in 2005-6. Out of the
16 potential factors presented to respondents in the questionnaire, local pro-
tectionism ranked second only to a lack of awareness as an influence on the
intellectual property system, with an average score of 4.13 on a scale of 0-6.
As the only two factors with average scores above 4, it is clear that both a lack
of public awareness of IP rights and local protectionism were major concerns
for respondents. Specifically, respondents used the term “local protectionism”
to refer to a number of behaviours, including difficulties in initiating cases with
local agencies; bias in the enforcement process and trivial penalties for local
infringers. As one respondent defined the issue:

Local protectionism, I think is the code word that people use for all these differ-
ent types of things.®

The significance of local protectionism was also highlighted by these comments
from a local lawyer in Guangdong province:

Local protectionism in the intellectual property protection system has a very neg-
ative impact. It undermines justice, not just in individual cases, but in the entire
legal system. This has an adverse impact on China: it’s prejudicial to the import
of foreign advanced technologies into China.*

Two respondents both working for multinationals in China commented on the
impact of local protectionism that they had experienced. The first respondent
commented:

It is hard to get a good catch, and even when caught, the infringer may not be
punished to the severest extent possible.*!

This shows that local protectionism impacted not only on the infringers that
may be targeted, but also the level of penalties awarded. The second respon-
dent from a multinational manufacturer related the experiences of pursuing
two Chinese companies for copying their designs:

Although we stopped the companies no financial compensation or costs were
given. This was because we are a foreign company and the two companies were
local. In general if legal proceedings are followed outside one’s own area, the
legal system in another area favours their own.*?
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This frustration with the impact of local protectionism on enforcement efforts
was echoed by comments from several of the lawyers who responded. For
example, one remarked on the difficulties of pursuing large-scale infringers, in
contrast to individual infringers:

They have whole cities that specialise in car parts... You’re talking about a whole
city you’re fighting or a whole region, then it gets really difficult.*3

Consequently, it is clear that for these respondents with day-to-day experience
of the post-TRIPS Chinese IP system, local protectionism was a major issue.

6.2.3  Proximate Factors

The final category of factors to consider under the detailed model of compli-
ance outlined in Chap. 2 is proximate factors. These factors are specific to the
system under analysis and incorporate influences such as the capacity of the
existing agencies to implement the system effectively and the role of other
organisations in pressurising for or monitoring changes in the system. The legal
system in China at this time was basically the product of 25 years of rebuilding,
as “decimated by the Cultural Revolution and decades of neglect and abuse,
the legal system had to be rebuilt virtually from scratch” (Peerenboom 2002,
p. 6). Despite the government swiftly reassembling the rudiments of a legal
system (Spence 1999, p. 670), systemic problems in the legal system remained
the subject of intense criticism. Resources were one of the problems haunting
the legal system, specifically the lack of trained, experienced legal personnel. A
lack of lawyers qualified to deal with intellectual property cases had also been
identified as one of the major forces preventing full enforcement of intellectual
property rights (Endeshaw 1996, p. 38).

Although these problems stemmed partly from the position of the legal sys-
tem in the Chinese political system as a mere instrument of governance, they
could also have been attributed to the professionally underqualified legal per-
sonnel administering the law (Chen 2002, p. 8). Clearly, many commentators
believed that better-trained lawyers and judges were needed to handle intel-
lectual property cases (Qu 2002, p. 390). In general, respondents concurred
that a lack of trained and experienced legal personnel contributed to problems
with the intellectual property system in China. This factor was ranked seventh
out of 16 potential factors presented to respondents, with an average score of
3.71 on a scale of 0-6 and a concern over the quality of some of the person-
nel responsible for enforcing the framework of intellectual property laws and
regulations was shared by several of the respondents. The following comment
is typical of the opinions expressed:

The government employees’ understanding of intellectual property rights is far
from proficient.**
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Accordingly, it is obvious that the knowledge levels of the legal personnel
involved in enforcing intellectual property rights were a significant concern
to some respondents. Enforcement of intellectual property rights was com-
plicated by the bureaucratic structure of power in China. As the pre-reform
command economy had been split into vertical sectors, with separate agencies
having full control over their sector, but with few links to other sectors, this still
had implications for the bureaucratic structure of power in twenty-first-century
China (Mertha 2005). Consequently, there was no unified agency to deal with
intellectual property (Potter and Oksenberg 1999), with responsibility spread
across several agencies including the State Administration for Industry and
Commerce (SAIC or local-level AIC) responsible for trademarks, the National
Copyright Administration (NCA) responsible for copyright and the State
Intellectual Property Office (SIPO), which was responsible for patents. As a
result, there was a considerable lack of communication and coordination, as
well as a great deal of rivalry between the various agencies (Simone 1999,
pp. 14-6). It was recognised by a couple of respondents that these multiple
agencies potentially caused problems in IP enforcement. For instance,

Concurrence of several IPR enforcement authorities, such as TSBs, AICs, Patent
offices, copyright offices and PSB leads to be unefficient ((sic)).*®

However, the majority of respondents did not agree that a unified bureaucratic
structure for the enforcement of IP rights would be an improvement to the
existing framework of agencies. For instance, one respondent pointed out:

It wouldn’t be workable to just have one... to have one national uh... type of
an agency to deal with it, because it’s so diverse you have to break it down and
so we do have the copyright, the trademark, the patent, you know, the different
organs that deal with it and then under those organs, is generally local, their local
counterparts that actually deal with it.*

Thus, there was recognition that the issue of intellectual property enforcement
was too complex to be handled by only one agency. On the whole, unifying
the separate agencies into one overall body responsible for intellectual property
was not regarded as a priority by respondents. Out of the 16 factors suggested
as factors which contribute to problems in the post-TRIPS IP system in China,
the lack of a unified agency was ranked 13th by respondents. On a scale of 0-6,
this factor scored an average of 2.76.

Another barrier that had been identified in the enforcement process was the
length of the process. It was claimed that courts were often slow in pursuing
their claims; local AICs had also been accused of delaying enforcement actions
to give infringers enough time to dispose of infringing goods and machinery
used to produce counterfeit products. Therefore, according to some observ-
ers, there were, on occasion, costly delays in both the civil and administra-
tive enforcement of intellectual property rights. Conversely, the length of the
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enforcement process was not felt to be a major concern for the majority of
respondents. This factor scored an average of 3.24 on a scale of 0—6 represent-
ing the contribution it makes to the IP system and ranked eighth out of the
16 potential factors that were presented to respondents on the questionnaire.
Although it was recognised by many respondents that

A lot of time and money have to be put into the IP enforcement,*”

it was also suggested that this may not always be the case and was merely a
perception that some rights-holders had:

Foreign rights holders are not willing to litigate in order to protect their rights;
firstly, because they think it takes too much time and money and secondly, they
don’t really believe in China’s courts.*

Consequently, the length of the process may not actually have acted as a barrier
to a rights-holder seeking to uphold their rights, but rather as a perception that
may have discouraged some rights-holders from initiating the enforcement
process in the first place. As a matter of fact, lawyers with a lot of experience
in the field of IP actually commended the speed with which some IP enforce-
ment actions could be concluded. For instance, this Chinese lawyer working
for a large international law firm commented on the administrative system of
IP enforcement:

One good thing about the administrative approach besides the speediness of reso-
lution will be the fact that you can (seize) the infringing goods or even the tools
used to make the infringing goods really quickly and that actually it’s a tangible
result.*

Thus, the length of the enforcement process did not appear to be a major prob-
lem in the IP system once an action had been initiated.

A further proximate factor influencing the effectiveness of the post-TRIPS
Chinese IP system was the level of penalties awarded against infringers. Even
if a plaintiff succeeded in an enforcement action, damages awarded to success-
ful plaintifts were generally low by Western standards (Clarke 1999, p. 40).
Moreover, these paltry damage awards were not always even sufficient to cover
the substantial fees, payable by the plaintift to the intellectual property court
in advance (Kolton 1996, p. 451). Fines and compensation awarded through
the administrative enforcement system were also criticised as insufficient, as
they were not perceived to be high enough to act as a deterrent to infringers.
Indeed, inadequate penalties were identified by many respondents as a key area
of dissatistaction with the 2005-6 system of intellectual property protection
in China, scoring an average of 3.96 on a scale of 0-6 and also ranking third
overall, out of the 16 suggested factors.

It is clear from respondents’ comments that there was a certain amount
of dissatisfaction with the levels of penalties imposed on infringers, as the
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following typical comments illustrates. The main problem with the IP system
was felt to be the

Lack of punitive compensation for IP infringement®;
and

The power to produce a ruling is too large, while the punishment is not enough
to act as a deterrent.®!

More detail about the effects of inadequate penalties was given by another
respondent who explained

Although they’re starting to impose criminal liability, (those) are hard to get and
then, civil liability or remedies awarded by administrative agencies, they’re mini-
mal... they basically just come out to make an announcement, to me, they don’t
have a significant deterrent effect... to the infringers.>?

It is clear from these comments that respondents felt frustrated at the level of
penalties awarded against the infringers and appeared to feel that appearances
in enforcement were more important than actually deterring infringers. A fur-
ther consequence of the pre-reform structure of power in China, closely linked
to the continuing preference for administrative enforcement of intellectual
property rights, was weak judicial enforcement. As the legal system had essen-
tially been constructed only since the late 1970s, it was perhaps inevitable that
expertise was still lacking in the judicial system. Overall, respondents did show
some concern over the judicial enforcement system; weak judicial enforcement
was ranked fifth out of the 16 possible factors contained on the questionnaire,
scoring an average of 3.76 on a scale of 0-6. In general, launching a case
through the judicial system was perceived as more problematic than pursuing a
straightforward claim through administrative agencies. An example of this kind
of opinion is illustrated by the following comment:

I think China’s courts lack authority and protection of their power.>?

Strengthening the judicial system of enforcement was also seen as key by sev-
eral respondents:

What they need to do, is put more of a, you know, to develop more their civil
court system..., and there, the civil side of it, because that’s still fairly weak.5*

One of the main ways that the weakness in the judicial enforcement system
was manifest was in the lack of powers that the courts had to enforce their
judgments. Estimates suggested that around 50% of all civil judgments could
not be enforced (Li 2002). The primary reason for the non-execution of so
many judgments was that the courts had little “weaponry” to back up their
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commands (Clarke 1999, p. 39). This problem was identified by a number of
respondents, all of whom expressed frustration at the inability of the court to
enforce judgments made against infringers:

Ineftective implementation of court decisions is a problem. Fundamentally speak-
ing, it’s a general lack of credibility. Debtors evade the enforcement of court judg-
ments. If defendants fail to provide assistance in the implementation, the court
very rarely resorts to coercive measures and very rarely brings them to justice.?®

On the whole, respondents did show concern over the lack of effective powers
used to enforce court judgments; this factor scored an average of 3.73 on a scale
of 0-6, similar to the score for weak judicial enforcement in general. Out of the
16 suggested factors, it was ranked as sixth most significant by respondents. This
overall weakness in the judicial system has even been attributed to a reluctance
to create a truly independent judiciary despite an official commitment to this:

No-one wants to give the court that power because if the courts have power,
you’re creating an independent judiciary and not completely, but you know,
you’re creating more-, the more power you give judges, the closer you get to
an independent judiciary and that is not what the Communist Party wants. They
want a judiciary that resolves disputes, but is still under the control of the Party.?®

Accordingly, although the weakness of judicial enforcement was usually attrib-
uted to the immature nature of the legal system in China, these comments go
further and suggest that the judicial system was being deliberately enfeebled
for political reasons. Whatever the reason, it is clear that the judicial system of
intellectual property enforcement was still problematic.

In addition to China’s administrative capacity to deal with intellectual prop-
erty enforcement, several respondents shared a beliet that some IP personnel
lacked the knowledge to be able to effectively enforce intellectual property
rights. For example, the consequence of judges lacking detailed knowledge of
intellectual property was explained as follows:

If people don’t understand IP laws, there’s a (price), if you’re a judge and you
don’t understand patent law and there’s all this political pressure and stuff around
you, you can be convinced pretty easily by someone who says black is white or
white is black.””

In other words, lacking sufficient knowledge of the legal basis for intellectual
property could either have left the judge more open to reaching inconsistent
decisions or not reaching the correct decision at all. This lack of knowledge
was explained by a different respondent, who attributed the continued lack of
expertise to a lack of experienced teachers at university level:

Alot of them have not historically had the opportunity of receiving training with
regard to IP, for example, (university) might offer some IP course, but have those
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people teaching those courses had any experience with IP work?... They might
only have book learning, so you get professors experienced at teaching, but I
don’t know how extensive their experience is with regard to IP.>

Thus, so-called book learning of intellectual property was distinguished from
real-life “experience” and was seen as insufficient to allow for true understand-
ing of the system in action. Furthermore, increasing the knowledge level of
personnel involved in intellectual property enforcement was also seen as crucial
by several respondents. For example, one respondent claimed it was vital

To keep increasing the quality of personnel from related professions.>

This was echoed by another respondent who saw the key to improvement in
the IP system as follows:

By improving the allocation of human and material resources, especially human
resources, the government can equip the Intellectual Property Office with more
personnel who understand intellectual property law, to strengthen the fight
against IP infringers as a team.%”

Consequently, the knowledge levels of personnel involved in the intellectual
property system was acknowledged to be a concern for many respondents.
The attitude of the central government in Beijing was also acknowledged
as key to the effective enforcement of intellectual property rights in China.
Indeed, this was recognised as a key area of change in the years 2001-5 by
some respondents. In response to questions regarding changes they had wit-
nessed in the IP system in China in the past few years, one respondent noted:

Attention of the IP right from the government bodies,®
and another that
China’s leaders emphasize the importance of IPR.%?

There also appeared to be a strong belief amongst respondents that change in
the legal system generally and the intellectual property system more specifically
was often driven from the attitudes of the central leadership. For instance, one
respondent observed that

And also in the latest (successions) of the leadership, central leadership, they
travel a lot overseas; have a lot of exchange with overseas. Uh... this created the
internal desire or drive to open China more and logically, how to open, how to
protect IP, I think maybe this is one of the aspects.®

The logical consequence of this belief that change in the intellectual property
system was driven by the leadership is the belief that non-enforcement was also a
direct consequence of the policies of the central leadership. Several respondents
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expressed this idea that the central leadership could have effectively enforced
intellectual property rights if it chose to:

I believe that if] if the central government is taking an interest, then something
will happen in the whole country.®*

Therefore, leadership from the central government was seen as crucial to the
effective enforcement of intellectual property rights in China.

The final category of proximate factors that may influence China’s compli-
ance with the TRIPs Agreement was the influence of non-governmental organ-
isations (NGOs). Domestic NGOs faced many political and practical barriers at
that time; specifically, the political culture in China was said not to be condu-
cive to civil society activism (Lu 2005, p. 6). Moreover, NGOs had more focus
on and relevance to other areas of international obligations; for instance, envi-
ronmental protection was strongly influenced by pressure from both domestic
and international NGOs. However, intellectual property did not elicit similar
NGO involvement. On the contrary, organisations concerned with intellec-
tual property tended to be commercial groups, often consisting of businesses
with strong intellectual property rights. Therefore, the influence of NGOs in
the intellectual property arena was based predominantly on pressure from key
groups of companies, both domestic and international.

Specifically, the main organisation pressurising for better protection with
regard to intellectual property in China was the QBPC. The QBPC is a group
of more than 160 multinational companies concerned with counterfeiting in
China and their stated aim is “to work cooperatively with the Chinese central
and local governments, local industry, and other organisations to make positive
contributions to intellectual property protection in the People’s Republic of
China” (QBPC 2016). Several foreign respondents independently mentioned
the QBPC in connection with their views on the intellectual property system
in China and this shows that the Committee was well known amongst practi-
tioners in the IP field in China. One respondent from a professional services
company stated that the QBPC:

Have been working very hard in China to make the case for IP and design protec-
tion, and to get enforcement.%®

One lawyer based in Hong Kong mentioned the role of the QBPC in connec-
tion with a client who was struggling to stop infringers of their IP:

What they do now is they join forces with other car makers and spare part mak-
ers... through the QBPC.%

This respondent went on to explain that through the QBPC, this manufac-
turer was able to contact other manufacturers of similar products and join
together in enforcement actions, thus saving costs. This role of the QBPC as
a network for companies to join together to tackle infringements thus seemed
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to be an important one for some respondents. However, another respondent
expressed some frustration at the consistently “positive” approach taken by
the QBPC. For example, the QBPC hosted annual award ceremonies where
officials were recognised for special achievements in IP enforcement, but this
respondent did not agree with this approach, claiming,

You know you get the QBPC... there have been some people in there talking
about blacklists and things like that but (the basic position is) say no, no we can’t
do that, we have to reward, we should do it by positive encouragement, you
know, like best cases and best officials... (and I’m thinking) this sucks, you see
the most corrupt officials in the business getting awards for their great cases and
stuft, we should be outing them, you know, as crooks.®”

Accordingly, although the QBPC was praised by some respondents for its role
in IP in China, this praise was not universal. It is also noteworthy that the
QBPC was only mentioned by foreign respondents and was not commented
on by any of the Chinese respondents. Therefore, the QBPC appeared to serve
a specific purpose of bringing multinational companies together and raising
awareness of IP issues amongst them.

On the contrary, although formal organisations of domestic businesses
were limited or invisible in China, the role of Chinese companies in pressing
for change in the intellectual property system was recognised as increasingly
important. The experience of Taiwan and Korea had been used by several com-
mentators to argue that a combination of external and internal pressure was
truly necessary to bring about genuine change in IP protection (Maruyama
1999, p. 167). Consequently, many observers believed that if Chinese private
companies possessed more intellectual property, stronger IP protection would
be sought and obtained (Endeshaw 1996, p. 79). Indeed, a few optimistic
observers claimed to have already witnessed the start of this change towards
greater domestic protection for intellectual property (Potter and Oksenberg
1999). More generally, Chinese citizens were beginning to use the courts more
and more, instead of the traditional reliance on mediation or administrative
agencies. This was also seen as a positive step for the prospects of enhanced
enforcement of intellectual property rights (Jenckes 1997, p. 560).

Therefore, the role of Chinese companies was seen as crucial to achieving
sustained change in the IP system in China. Although formal organisations of
Chinese companies were limited to a few industries, Chinese companies in gen-
eral were cited by most respondents as one of the key influences on the Chinese
legal system. Some respondents asserted that this shift towards greater pressure
from domestic companies had already taken place. For example, when discuss-
ing recent changes in the IP system in China, one respondent declared that

Chinese companies are more aware of IP issues and register in mass,®

while another stated that
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Chinese companies are now suffering from IP problems and are calling for effec-
tive protection measures to be available.®

Pressure from Chinese companies was also cited by several respondents when
discussing the future for the intellectual property system in China and was even
described as the “main driver” for change by one respondent.”® For instance,

Improved IP protection would mostly benefit foreign companies at present,
though it would benefit domestic companies in a long-term view. With the
request and demand of IP protection from domestic companies and consumers
becoming stronger, the IP protection would be improved more and faster.”!

Overall, most respondents declared Chinese companies to be a highly signifi-
cant influence on the IP system in China. As a consequence, although pressure
from Chinese companies was seen as critical for the future of the Chinese intel-
lectual property system, the political structure of government in China may
have been hindering the impact of their collective voice.

6.3 SUMMARY AND CONCLUSION

In terms of the changes made in response to China’s WTO accession and con-
sequent obligation to comply with the TRIPS Agreement, it was found that
almost all respondents had noticed a positive change in the IP system in the
past five years (2001-6). However, overall, many respondents expressed frus-
tration with seeking to enforce IP rights in the post-TRIPS system, but some
respondents were also keen to point out certain strengths of the IP system,
particularly in administrative proceedings. On the other hand, respondents
reported experiencing local protectionism, judicial incompetence, perceived
discrimination against foreign rights-holders and problems with evidence.
Thus, the comprehensive model of compliance outlined in Chap. 2 offered a
framework for analysing some of the remaining problems in the enforcement
of the post-TRIPS IP system.

These various factors influencing compliance with the TRIPS Agreement
which were specific to China have been considered under three main headings:
basic parameters of China, fundamental factors such as political and institu-
tional factors, and proximate factors such as administrative capacity. Some of
the factors identified above were perceived to be more significant than the
others. In terms of parameters overall, survey responses indicated that China’s
previous behaviour and historical and cultural factors were not felt to be major
influences, but the size and number of neighbours of China may have had
a minor influence on compliance. Therefore, basic parameters should not be
ignored in assessing China’s compliance, but they were certainly not the most
significant influences on the framework of intellectual property protection and
enforcement in 2005-6.
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Turning to fundamental factors impacting upon China’s TRIPS compliance,
several of these factors were identified as crucial contributing factors to the
post-TRIPS IP system in China, particularly the lack of awareness of IP rights,
local protectionism and a lack of consistency in enforcement, which were all
identified as highly significant by respondents. Several proximate factors were
also identified as key contributors to the state of the IP system in China at this
time. These were, most importantly, the inadequate level of penalties imposed
on infringers and the judiciary’s lack of strength in dealing with IP issues. In
addition, the personnel in the IP system were subject to many comments from
respondents, but the focus of these comments was primarily on the low qual-
ity of the personnel. Furthermore, more minor proximate factors identified
by respondents which may have had an influence included the attitude of the
central government leadership and the role played by pressure groups such as
the QBPC.

In general, although China had been largely successful in meeting its formal
substantive obligations under the TRIPS Agreement, the problem of intellec-
tual property infringements had not diminished by 2005-6 and consequently
overall effectiveness was still a problem in the IP system in China. Clearly, addi-
tional changes were necessary to fully comply with all the aims of the TRIPS
Agreement, including the effective enforcement of IP rights, and this process
of further development will be considered in Chap. 7 which focuses on the
transformed state of the IP system in 2015.
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Follow-up comments from respondent 05LAW29T.

Interview comments with respondent 05LAWO1.

Questionnaire comments from respondent 05SERVICESO1.

Interview comments from respondent 05LAWO05.

Questionnaire comments from respondent 05LAW27T.

Questionnaire comments from respondent 05SERVICESO1.

See, for example: Feder (1996, p. 231).

Interview with respondent 05LAW10.

Interview with respondent 05LAW16.

10. Questionnaire comments from respondent 05SERVICESO1.

11. Interview comments from respondent 05LAW10.

12. Interview comments from respondent 05LAWO1.

13. Questionnaire comments from respondent 05FOODO02.

14. Questionnaire comments from respondent 05FOODO1.

15. Questionnaire comments from respondent 05FASHIONO2.

16. Follow-up comments from respondent 05MANUO02.

17. Follow-up comments from respondent 05LAW29T and interview with respon-
dent 05LAWOS5.

18. Interview with respondent 05LAW16.

19. Interview with respondent 05LAWO1.

20. Email follow-up correspondence with respondent 05LAWI12T.
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Email follow-up correspondence with respondent 05SLAW29T.
Questionnaire comments from respondent 05MANUO02.

Questionnaire comments from respondent 05MANUO1T.

Interview with respondent 05LAWO1.

Email follow-up correspondence with respondent 05LAWO07.

Interview with respondent 05LAW16.

Interview with respondent 05LAWO1.

Questionnaire comments from respondents 05SMANUO02 and 05FOODO02.
Telephone interview with respondent 05LAW31.

Interview with respondent 05LAW10.

Interview with respondent 05LAWO1.

This was also reflected in the repeated requests by trading partners such as the
US that China produce enforcement statistics for intellectual property protec-
tion (Barraclough 20006).

For example, interview comments from respondent 05LAWO5.

Duan (1999, p. 217). As Director-General of the Office of Intellectual Property
Executive Conference of the State Council (1994-8), Duan’s statement can be
seen as reflecting the official government’s view of enforcement at this time.
Email follow-up comments from respondent 05MANUO02.

Interview with respondent 05LAW16.

Questionnaire comments from respondent 05LAWI15T.

Interview comments from respondent 05LAWO1.

Interview with respondent 05LAWO1.

Follow-up comments from respondent 05LAW29T.

Email follow-up comments from respondent 05MANUO02.

Questionnaire comments from respondent 05MANUO03.

Telephone interview with respondent 05LAW31.

Follow-up comments from respondent 05LAWI12T.

Questionnaire comments from respondent 05MANUO0S.

Interview with respondent 05LAW10.

Follow-up comments from respondent 05LAWO07.

Follow-up comments from respondent 05LAWI12T.

Interview with respondent 05LAWO5.

Questionnaire comments from respondent 05LAW03.

Questionnaire comments from respondent 05LAW13T.

Interview with respondent 05LAWO5.

Follow-up comments from respondent 05LAW29T.

Interview with respondent 05LAW10.

Follow-up comments from respondent 05LAW29T.

Interview with respondent 05LAWO1.

Interview with respondent 05LAWO1.

Interview with respondent 05LAWO5.

Questionnaire comments from respondent 05LAW30T.

Follow-up comments from respondent 05LAW29T.

Questionnaire comments from respondent 05MANUO5.

Questionnaire comments from respondent 05LAWI12T.

Interview with respondent 05LAW16.

Telephone interview with respondent 05LAW31.

Questionnaire comments from respondent 05SERVICES02.
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66. Telephone interview with respondent 05LAW31.

67. Interview with respondent 05LAWO1.

68. Questionnaire comments from respondent 05SERVICESO1.
69. Questionnaire comments from respondent 05SERVICES02.
70. Questionnaire comments from respondent 05LAW06.

71. Questionnaire comments from respondent 05LAWO07.
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CHAPTER 7

Assessing the Post-TRIPS Intellectual Property
System in China in the Long Term: Adapting
to Local Conditions

7.1 TuE 2015 INTELLECTUAL PROPERTY SYSTEM
IN AcTiON: CHANGES OBSERVED FROM 2005

The previous chapter showed that although improvements had obviously been
made in China’s intellectual property (IP) system as a result of World Trade
Organisation (WTO) accession, significant barriers still existed to inhibit effec-
tive enforcement. Specifically, the effectiveness of the 2005 system was exam-
ined by looking beyond the laws on paper and instead detailing experiences
from respondents dealing with the IP system on a day-to-day basis. Chapter 6
concluded that there remained a significant “enforcement gap” between the
substantive laws and the enforcement practices experienced on the ground.
This chapter will now bring this analysis up to date by using the experiences
of a variety of respondents in 2015 to consider how China’s IP system has
adapted to the WTO Agreement on Trade-Related Intellectual Property Rights
(TRIPS) in the longer term.

It is clear to even a casual observer of China’s legal system that a number of
sweeping changes have been made in the field of intellectual property since the
TRIPS Agreement was initially implemented in the early years of the twenty-
first century. In the decade from roughly 2005-15, not only were a number of
legislative changes promulgated, but significant changes were also made to the
enforcement framework in China. These changes were mirrored by noteworthy
shifts in both the attitude towards and awareness of IP in wider Chinese society
as well as a substantial increase in the number of domestic Chinese rights-hold-
ers influencing the operation and effectiveness of the wider IP system. Such
changes will be outlined in this first section. In terms of the overall changes
observed in China’s post-TRIPS intellectual property system in the long term,
it is clear that steady progress has continued to be made since the implementa-
tion of TRIPS standards into domestic legislation in the few years immediately
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following formal accession in December 2001. Several respondents in the 2015
stage of the project had been working within the Chinese IP system for many
years and overall, respondents were overwhelmingly positive about the changes
they had witnessed over that time in the IP system in China. Although many
still acknowledged that problems still existed, it was nevertheless undeniable
to the majority of respondents that huge advances had been made in both
IP protection and enforcement. Respondents often characterised changes they
had observed as a series of incremental improvements rather than great leaps
forward. For example,

From a professional point of view it’s incremental changes, yeah. So every time it
changes a little bit, it’s not like an overhaul of the whole system, it’s not like that.!

These positive incremental changes are evident in both the substantive leg-
islation and in enforcement practices on the ground, as well as wider changes
in Chinese society. These changes will now be broadly outlined before the
Jacobson and Brown Weiss (1998) comprehensive model of compliance is
applied to China’s long-term compliance with the TRIPS Agreement.

7.1.1  Legisiative Changes

In terms of the IP-related legislation, all of the major laws were subject to at
least one change or amendment during this period from 2005 to 2015. The
PRC Trademark Law was amended on 30 August 2013, with the updated
version taking effect from 1 May 2014.2 The newly amended law aimed to
streamline the trademark registration procedures and to strengthen the legal
protection of trademarks in China, as well as clarifying minor uncertainties
such as whether OEM (Original Equipment Manufacturers) in China making
goods solely for export to foreign markets may nevertheless be infringing the
trademark of the Chinese rights-holder. Another key change is the raising and
tightening of the threshold for well-known trademarks in China as a result of
the perception that the status of well-known trademark was previously too eas-
ily granted:

This is quite a substantial change and actually creates some panic to the trademark
3
owners.

In addition, the revised law also prohibits the use of the phrase “well-known
trademark” on promotional materials such as packaging and advertising. This
prohibition aims at restoring the status of well-known trademark as a purely
legal one instead of the marketing tool it had become to many domestic
Chinese companies (Tan and Cui 2014).

One respondent suggested that the latest amendments to the Trademark
Law were at least partly motivated by “fixing the TRIPS compliance gap.”
For example, the amended provisions dealing with cancellation of a registered
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trademark for non-use consecutively for three years appears to directly paral-
lel the relevant provision in Article 19 of the TRIPS Agreement with regards
to whether a justifiable reason has to be given to explain the non-use of the
trademark. However, it was also acknowledged by the same respondent that
there were still some areas of the amended Trademark Law which may poten-
tially fall short of full TRIPS compliance. For instance, paragraph 2 of Article
60 allows a seller of infringing goods to claim that they were not knowingly
selling counterfeit products and escape from punishment. Providing that such
sellers can produce a contract with a supplier, they will merely be ordered
by the Administration for Industry and Commerce (AIC) to stop selling the
infringing goods. However, producing such a contract and claiming lack of
knowledge of infringement seems a low hurdle for a counterfeiter to meet to
avoid any penalties and thus this provision has clear scope for abuse and pro-
vides a “very big loophole.”®

Similarly, the PRC Copyright Law was amended by a Decision of the
Standing Committee of the National People’s Congress (NPC) on 26 February
2010, with the changes coming into effect on 1 April 2010.¢ These changes
made to the Copyright Law in 2010 were minor, with the key change being the
amendment of Article 4, following the WTO dispute with the United States
(US) about whether works awaiting content review or failing content review
would still be subject to protection under the Copyright Law. Consequently,
the 2010 revisions were aimed primarily to give effect to the WTO dispute
settlement body’s ruling in case DS362 (World Trade Organisation 2010).
In this dispute, the panel had ruled that China’s failure to protect copyright
in prohibited works (in other words, that are banned because of their illegal
content) was inconsistent with TRIPS Article 9.1, as well as with TRIPS Article
41.1, as the copyright in such prohibited works could not be enforced (World
Trade Organisation 2009). Consequently, the 2010 amendment to China’s
Copyright Law made it clear that works awaiting or denied approval would
still be subject to copyright protection. The amended Article 4 now states:
“Copyright holders shall not violate the Constitution or laws or jeopardise
public interests when exercising their copyright. The State shall supervise and
administer the publication and dissemination of works in accordance with the
law.” Accordingly, the state is reserving the power to only approve works fol-
lowing a stringent content review process; however, such works should still be
able to claim protection under the amended Copyright Law.

Further amendments to the Copyright Law have also been drafted and
released for comment on 6 June 2014, although they have not yet been finally
passed into legislation (PRC Legislative Affairs Office of the State Council
2014). Nevertheless, the 2014 draft amendments are of interest because they
propose wider reaching changes than the minor amendment made in 2010.
The 2014 draft amendments would increase the damages available for infringe-
ment as well as increasing enforcement powers. The categories of works to
which copyright may apply would also be expanded under the amendments to
include “works of applied art” and “three-dimensional works.” The protection
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period for photographic works would also be extended to the life of the creator
plus 50 years which would bring such works in line with the period of protec-
tion offered to other copyrighted works. There may be a potential extension to
the fair use exceptions under which copyright infringements are permissible by
the addition of “other circumstances” to the list of exceptions; however, this
vague category would very much depend on how it was applied in practice.

Finally, the draft amendments also deal with safe harbours for internet service
providers (ISPs); new provisions on copyright licensing; and employee rights
to copyrighted works created during their employment and would confirm the
principle that the contract between employer and employee is paramount for
the allocation of such rights. It is clear that by both increasing damages for
infringement and broadening the potential categories of works which may be
subject to copyright, the draft amendments to the PRC Copyright Law would
continue to improve the copyright environment for rights-holders. This shift
is echoed by several respondents who also noted significant changes in the
copyright field: “in copyright, for copyright it has improved a lot, a lot. You see
more and more people using the genuine Microsoft software.””

I think that the most prominent changes are in the copyright area... I think more
people are thinking that it is okay and it is reasonable for me to pay the authors
for their effort to create those films, TV shows and books. And the IP as a whole
in those areas, entertainment, film industry, it is just booming and people are
more respecting those efforts.’

However, as the draft amendments have not yet been finalised and passed
into legislation, it is too early to say how the amended Copyright Law might
further shape the creative industries in China.’

Turning to patent protection, the PRC Patent Law was amended for the
third time in late 2008, with the amended law coming into force on 1 October
2009, tollowing the unofficial but perceptible pattern previously established of
reviewing the patent law every eight years. The Implementing Regulations for
the Patent Law were also consequently amended and entered into force from 1
February 2010. The amendments show that the substantive law in China is still
closely connected to the TRIPS Agreement; one of the key changes to the pat-
ent law was concerned with compulsory licensing which had been the subject
of'a 2005 protocol amending the TRIPS Agreement to take account of public
health concerns in developing countries (World Trade Organisation 2005). In
order to implement this Protocol into domestic law, Article 50 was added to
the Patent Law enabling the process of compulsory licensing for pharmaceuti-
cals (State Intellectual Property Office of the PRC 2010).1

On the other hand, the 2008 revision to the PRC Patent Law also illustrates
the adaptation of the formal law to local domestic conditions; the revision pro-
cess was initiated in 2005 with the first draft amendments released in August
2006 for comments. Thus, the revision process was not rushed and could be
seen as attempting to respond to the feedback from relevant stakeholders in
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the IP system. This responsiveness to rights-holders’ concerns was applauded
by several respondents, for example: respondent 15SPHARMAO]1 discussed the
latest proposed amendments and stated that “last week I just attended a semi-
nar organised by the Chinese Patent Office to talk about it because they just
published the draft amendment to the patent law. So they had the seminar to
listen to the comments from companies.” However, the same respondent tem-
pers the positive view of the frequent interaction between rights-holders and
law-makers by relaying their experiences of trying to get trade secrets removed
from employee compulsory remuneration regulations; it took several rounds of
comments and amendments before this specific suggestion was heeded.

In addition, the amendments to the Patent Law overall were widely viewed
by external commentators as the first in China which were led through domes-
tic demands rather than in response to external pressure from trading partners
or in response to international legal obligations, such as those arising from
WTO accession (Yang and Yen 2009). As a result, there was a wide degree
of satisfaction with the patent-related legislation amongst respondents with
one commenting that the system was now “very close to European practice
in terms of acquiring IP rights.”!? Thus, all of the major IP-related legislation
has been amended over the past decade and the majority of these revisions
have been driven by the desire to better adapt the law to domestic conditions,
although some minor amendments have also been motivated by closer compli-
ance with provisions of the TRIPS Agreement.

7.1.2  Changes in Enforcement

Compared to the systematic updating of the substantive IP legislation, the
enforcement options available to rights-holders in China have not undergone
such significant changes, as the main IP agencies remain essentially unchanged
in terms of bureaucratic structure, with the State Administration of Industry
and Commerce (SAIC) responsible for trademark registration and enforcement;
the General Administration of Customs the body responsible for enforcement
of IP at the border; whilst copyright is still dealt with by the National Copyright
Administration (under the General Administration of Press and Publication).
Finally, the State Intellectual Property Office (SIPO) remains the body respon-
sible for patent registration and enforcement. However, a noticeable recent
change which was discussed by several interviewees was the establishment of
several specialist IP courts in Beijing, Shanghai and Guangzhou from late 2014
onwards. Prior to the establishment of these three specialised courts, there
already existed, from the mid-1990s onwards, specific intellectual property tri-
bunals in many courts: by the end of 2013, such specific intellectual property
tribunals numbered around 410 (Li 2016, p. 304). Consequently, there was
already a recognised need to concentrate skilled and experienced personnel
into specialised IP fora for the purposes of dispute resolution. However, the
more recent establishment of these three specialist courts in Beijing, Shanghai
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and Guangzhou was intended to funnel this expertise into regional centres and
indeed, has been extremely positively received by rights-holders generally.

Several respondents independently mentioned these newly established spe-
cialist IP courts as a welcome positive development in the framework of IP pro-
tection in China. Indeed, recent statistics suggest that these courts are already
proving popular amongst rights-holders, with the 2015 Supreme Pcople’s
Court Work Report, issued 13 March 2016, reporting that these specialist
courts concluded 9872 cases in 2015 alone (Supreme People’s Court of the
PRC 2016a). However, despite the relative success of these three pilot intellec-
tual property courts, some commentators are also critical that there remains no
central national appeal court for IP-related cases which “would greatly improve
the judicial protection of intellectual property rights” by ensuring greater con-
sistency (Li 2016, p. 317). Respondent 15LAWO02 also expressed concern
about the heavy workload for these specialist judges as case volumes increase
and also that the quality of judgments issued may subsequently be compro-
mised. Thus, it is to be hoped that resources provided to these specialist courts,
in terms of the number of judges appointed, can keep pace with the continual
growth in the number of IP-related civil cases filed, as clearly these courts are
well regarded by respondents overall.

In terms of foreign rights-holders bringing litigation against infringers,
there was a clear belief a decade ago that the foreign party would be disad-
vantaged by a perceived bias against foreign rights-holders. However, more
than one respondent in 2015 referenced the high success rate of foreign com-
panies bringing cases before Chinese courts, “probably because they’re more
prepared and they’re spending more money.”*Another respondent reported
specifically on their analysis of win rates in patent infringement cases: “compar-
ing the ratio for foreign patentee and domestic patentee to win the case, almost
the same... maybe 70[% ], maybe 72[%], only 2% difference, quite low, yeah.”!*
This narrowing of the gap between foreign and domestic rights-holders is a sig-
nificant shift from 2005 and should boost the confidence of all rights-holders
that the courts can offer a viable option for enforcing their intellectual prop-
erty. Nevertheless, the vast majority of civil litigation related to IP heard by the
Chinese courts involves a Chinese plaintiff and a Chinese defendant, with one
respondent 15LAWO1 estimating that 95% of cases are between Chinese par-
ties; thus, foreign rights-holders are largely absent. On the other hand, when
foreign rights-holders do bring civil litigation against infringers, experiences
from the 2015 respondents suggests that they should feel quite confident
about the perceived equity and fairness in the civil litigation process.

Conversely, there can still be a certain degree of reluctance on the part of
major multinational corporations (MNCs) to bring civil litigation in China if
their IP rights are infringed which may be as a result of the low levels of dam-
ages typically awarded or due to difficulties in obtaining sufficient evidence
of infringements. One respondent from a large MNC operating in China for
several years admitted that their company has deliberately never brought civil
litigation in China to tackle IP infringements; not only was it thought to have
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potentially negative consequences for the company’s reputation and image
in China, but it was also thought to be impossible to catch the “big fish”
ultimately responsible for the infringements rather than the “small fry” typi-
cally caught red-handed in the infringing factory or warehouse. Thus, their IP
enforcement strategy instead focused on building relations with key adminis-
trative enforcement agencies such as the local AICs.

A further significant enforcement issue which appears to have persisted
since the initial research project began in 2005, which may also hamper rights-
holders in tackling infringers in court, is the issue of inadequate damages. One
respondent from the pharmaceutical sector estimated average compensation
across the whole IP litigation field at only around 80,000 RMB per case.'®
Indeed, respondents mentioned damages as not just insufficient to act as a
deterrent:

The penalties often aren’t there at the level that will really put that person in jail
or make them pay... sometimes it’s just the cost of doing business, people pay the
fine, open up a new shop next week.'®

They also discussed the damages as insufficient to even cover the costs of
bringing an action against the infringer:

So it still remains that some trademark owners cannot cover their legal costs with
the damages. Actually one of our clients complained about this recently.!”

Therefore, although there have been some high-profile damage awards
recently'® with large amounts being awarded to rights-holders, the impression
remains that the typical award of damages is insufficient to fully compensate
rights-holders for the infringement. This issue of low damages was also high-
lighted as a major concern in 2005 and arguably little progress has been made
in this area in the past decade. Another frustration which remains with the
contemporary system of IP protection is with difficulties in gathering evidence
of potential infringements. For example, if'a patent is granted covering a manu-
facturing process, it is difficult to access a potential infringer’s factory to gather
evidence!' However, it could be argued that such frustrations are not unique
to China and arise more from the nature of IP infringements being an opaque
activity.?°

In contrast to civil enforcement by the courts, criminal enforcement was cited
by several respondents as a potentially positive means of pursuing infringers
which was used frustratingly infrequently, with one respondent’s own estimates
suggesting only 2% of raids result in a transfer to criminal liability.?! This low
rate of transfer from administrative agencies to criminal liability is also reflected
in the official statistics which showed only 2684 concluded criminal IP cases
in 2007 compared to more than 100,000 cases dealt with through adminis-
trative sanctions and 17,395 civil IP cases handled by the local courts (Liu
2010, p. 141). Nevertheless, the past decade has seen a rapid criminalisation
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of IP infringements witnessed in both the expansion of criminal IP offences in
the substantive law and the rapid and consistent rise of transfers from admin-
istrative agencies to criminal courts (Liu 2010, p. 153). This increase in the
criminalisation of IP infringers is welcomed by respondents, amongst whom
there was a clear consensus that criminal liability for infringers was seen as
a more effective deterrent compared to facing administrative or civil conse-
quences because “criminal action is mostly effective in China. The infringer,
they don’t care about the economic fine but they do care about their personal
safety issues.”?? As a result, there was an unmistakeable desire for the threshold
at which criminal liability can be imposed to be further lowered and the rate of
transfer from administrative to criminal liability to continue to increase.

An interesting issue in the enforcement of intellectual property rights in
general is the question of who is seen to be the “victim” of IP infringements?
Rights-holders would clearly say that they are the victims as it is their exclusive
rights which are being breached and as such, they should play a key role in
the prosecution of any infringers. On the other hand, enforcement authori-
ties now more commonly perceive the “victim” to be the public, for exam-
ple, innocent individual consumers who may be deceived or even harmed by
counterfeit goods. This increased focus on the rights of individual consumers
reflects the consumer “revolution” said to have taken place in China since the
reform and opening-up era began in 1978 (Wu 2014). Prior to 1978, the
notion of individual consumer choice and corresponding consumer rights were
completely unknown in China as the socialist economy was directed by the
state and relied on collective production and distribution. However, as China
began to transition to a socialist market economy throughout the 1980s, the
role of the individual consumer in selecting from a range of goods and services
rose to prominence. Nevertheless, the focus on individual consumers as the
true “victim” of IP infringements does push rights-holders out of the enforce-
ment process. Although this sidelining in the enforcement process may be a
source of considerable frustration for rights-holders, the countervailing focus
on the public as the victim could actually be seen as a significant prompt for the
improved enforcement environment. As enforcing intellectual property rights
becomes more aligned with the central government policy focus on improving
rights for individual consumers, IP enforcement should continue to become
more and more consistent.

However, despite clear changes and improvements in the domestic enforce-
ment environment, the export of counterfeit products from China to major
trading partners such as the US and the European Union (EU) continues to
be a concern. China continues to be the origin of 80% of counterfeit goods
detected at the EU’s borders according to the Report on EU Customs
Enforcement of Intellectual Property Rights 2014 (European Commission
2015). Furthermore, United States Trade Representative (USTR) annual
reports on China’s WTO compliance still show concerns about the IP system
in China; for example, the 2015 report highlighted “serious problems with
intellectual property rights enforcement in China, including in the area of trade
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secrets” as a particular area of concern (United States Trade Representative
2015, p. 4). As a result, although respondents were positive about the changes
they had witnessed in the IP enforcement system in China, enforcement prac-
tices remain far from perfect, with issues such as the evidentiary burden on
plaintiffs or the level of damages routinely awarded persisting from ten years
earlier.

In terms of enforcement, the changes that China made have evidently
increased formal compliance with the TRIPS Agreement, for example, an
increase in the availability of criminal liability by lowering the quantitative
threshold for liability. However, there is little evidence that the improvements
in the IP enforcement environment in China were primarily motivated by the
desire to increase compliance with the TRIPS Agreement. Rather, the changes
in enforcement of IP rights witnessed over the past decade have been largely
driven by domestic demands. Thus, both legislative and enforcement changes,
although undeniably resulting in positive improvements for rights-holders,
have not been primarily driven by compliance with the TRIPS Agreement.

7.1.3  Changes in Domestic Chinese Rights-Holders

Alongside changes in the legislation and enforcement aspects of the IP system,
there has also been a noteworthy proliferation in domestic Chinese registra-
tions for IP, particularly patents. It is irrefutable that patent filings by Chinese
companies have increased significantly, with the number of domestic Chinese
patent applications for inventions more than doubling in the past five years
according to data from the SIPO (State Council of the PRC 2016). However,
there is some scepticism about whether this so-called patent “explosion” can
really be held to be a proxy for Chinese innovation. In other words, some
commentators argue that the rise in patent filings reflects more low-quality
applications rather than high-quality innovations. In addition, some analysis
suggests that the majority of the increase, particularly in overseas filings by
Chinese companies, can be largely attributed to a very small number of large
companies, predominantly in the information and communications technology
(ICT) sector (Eberhardt et al. 2011).

One reason for the sharp rise in patent filings in the twenty-first century
is the incentives provided by the government in order to encourage innova-
tion. A recent study carried out by the EU Chamber of Commerce in China
found over ten national-level quantitative patent targets, with a further 150
provincial- or municipal-level quantitative patent targets (Prud’homme 2012).
Furthermore, several respondents independently mentioned the substan-
tial effect of government incentives or subsidies on local Chinese companies’
behaviour in the IP field; for example,

Lots of Chinese domestic companies are trying to harness the IPR protection
to protect their brand and technologies as well. And this is mostly motivated or
incentivised by the Chinese government to promote a very creative environment
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for those companies. For example, a company that applied for a patent, invention
patent, and it is awarded, they’d be eligible to receive tax reduction.®

However, there remains significant and widespread doubts about the quality
of the patents filed as a result of such governmental incentives (Prud’homme
2012). This doubt about a consequent rise in the quality of patents filed was
echoed by one respondent from the pharmaceutical sector who specifically
noted that “if we look at the chemistry or the pharma or the biotech, actually
I haven’t seen the big change on the quality side.”** Nevertheless, even if we
accept that the quality of Chinese filings falls behind the quantity of the filings,
some of the patents filed are still of extremely high quality.

In terms of quality, it will take time. But we should be aware. If we have the quan-
tity accumulated, definitely the quality will come. That’s my view.?

There are quality issues in China, definitely, but in the midst of this tsunami of
IP coming out of China there are some very valuable gems, and the West really
needs to wake up to what is happening.?®

In addition, one respondent working closely with start-up companies in
Beijing noted that such governmental incentives were still useful for initiating
an innovative mentality, even if they initially only led to a glut of low-quality
filings:

Of course, it’s facilitating innovation because people need that incentive to at
least start filing. Even if it’s not the quality, even if it’s you know, there’s no prom-
ise, even if they do not want to commercialise it.?”

On the other hand, although respondents were broadly in agreement that
domestic Chinese enterprises were not yet fully exploiting their intellectual
property, several examples of top Chinese enterprises leading the way in terms
of recognition of their IP rights were identified and discussed without prompt-
ing, such as ZTE, Huawei and Alibaba. Such leading companies, predominantly
in the technology sector, were perceived as sharing similar concerns about
IP enforcement with foreign rights-holders from MNCs: “all those already
international companies, they share the same view as us because they are fac-
ing the very same problems as we are facing.”?® Additionally, other examples
were given of Chinese companies commercially exploiting their registered IP
to unprecedented levels. For instance, in March 2014, Tralin Paper secured
financing of 7.9 billion RMB from a syndicate led by China Development Bank
by using their substantial IP portfolio as collateral (Chinapaper.net 2014). This
was seen as a hugely significant step forward in the wider recognition of IP in a
commercial setting in that even if the value of the IP was vastly overestimated,
“the fact that they chose intellectual property as the window dressing shows 1P
has really arrived in China.”?
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The role of domestic rights-holders in further developing an effective sys-
tem of IP rules in China is undeniable; there is still felt to be “a clear dis-
sonance between formal IP law ‘in books’ and actual IP norms in practice in
China,” which can be reduced by policy-makers motivated by such domestic
innovation (Bruun and Zhang 2016, pp. 60-1). The role of domestic Chinese
rights-holders as essential to sustain long-term reforms in the IP system was
also recognised by respondents in the 2005 phase of the study. For example,
this international lawyer highlighted: “Things are improving and will con-
tinue to improve, with the main driver being the Chinese companies’ desire
to be IP creators and licensors and not just IP users and licensees.”?® In other
words, domestic innovation is key to tackling the “enforcement gap” identified
in 2005 and analysed in Chap. 6. Consequently, as domestic rights-holders
become not only more numerous but also more reliant on their own IP for
continued future growth, the central government cannot ignore their demands
for an improved IP system. Overall, it is clear that a number of changes have
been made in the legislation relevant to IP registration and enforcement as well
as slight improvements in the enforcement mechanisms as well. The number of
domestic IP rights-holders has also surged in the past decade and these changes
have all led to an improved and more effective intellectual property system
overall. The next section will attempt to consider some reasons for these posi-
tive changes by applying the comprehensive model of compliance proposed by
Jacobson and Brown Weiss (1998).

7.2  FacTtors CONTRIBUTING TO THE CURRENT STATE
OF THE IP SysTEM: ExpLAINING THE CHANGES FROM 2005
TO 2015

7.2.1  Parameters

In terms of the existing comprehensive model of compliance which has already
been applied to the state of the post-TRIPS IP system in 2005-6, the IP sys-
tem in 2015 could still be judged as being affected by many similar factors.
The first category of country-specific factors that may have continued to affect
China’s compliance with its international obligations consists of parameters
which include basic characteristics of the country such as the previous behav-
iour of the country; the history and culture of the country; the physical size
of the country; the physical variation within the country; and the number of
neighbours that the country has. As in 2005, those factors classed as param-
eters were not identified by respondents as very significant apart from the vast
size of China which was felt to continue to contribute to problems in imple-
menting the formal IP legislation:

There is some issues or problems or challenges, it’s more in implementation
phase because China is so big (sic).3!
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In addition, the vast size of China was also thought to be at least partly
responsible for evident inconsistencies in the enforcement of IP rights across
the country. For example, there was some consensus amongst respondents that
the state of IP protection in developed cities such as Beijing, Shanghai and
Guangzhou was commendable. However, other areas were not perceived as
being so strict about cracking down on IP infringements:

So in some inner lands, such as Guizhou or in Tibet or in Xinjiang, those areas,
the IP system is not as professional as in the east coast of China.??

This pattern of uneven enforcement seems to have changed little in the past
decade and closely echoes remarks made by respondents in 2005 and reported
in Chap. 6.

In terms of the previous behaviour relating to IP infringements, as in
2005-06, respondents infrequently referred to China’s pre-reform legal system
as influential upon the contemporary system. Only one respondent raised the
issue of the short history of the modern Chinese legal system as an explanation
for the state of the contemporary IP system:

The general people, the public, do not have a strong sense on law as western
countries because we have a special culture over 2,000 years of old system. So we
only have maybe two decades or three decades’ years of the legal system.3?

The changes discussed by respondents in the most recent phase of the study
were almost all focused on the past five to ten years, suggesting that the pace of
rapid developments seen in the IP system in China in that time makes the pre-
vious system which existed prior to WTO accession in December 2001 almost
irrelevant. Turning to cultural values such as the influence of Confucianism or
socialism upon the modern system, respondents in 2015 were if anything even
more dismissive than those respondents a decade earlier, with only one respon-
dent independently mentioning either of these concepts:

It’s difficult for Western people to understand why Chinese do not respect IP
too much. My personal view is because before the 1980s everything belongs to
the country, everything belongs to the Communist Party. So at that time I still
remember when I was a kid we always tried to take something from the factory my
father was working at, take something back to home without anyone noticing.3*

This supports the notion that although cultural values are often identified
in the academic literature as continuing to play a significant role in the modern
intellectual property system in China, the majority of respondents dealing with
the system day-to-day do not recognise either Confucianism or socialism as
major influences. Again, this is a significant departure from much of the aca-
demic literature which attributes any inefficiencies in the current Chinese 1P
system to the deep-rooted and persistent values of collective rights and shared
ownership (Alford 1996).
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7.2.2  Fundamental Factors

Moving to fundamental factors, the most significant in 2005 were found to be
the lack of awareness of IP rights, local protectionism and a lack of consistency
in enforcement. These factors were broadly still at issue in 2015, although sig-
nificant progress appears to have been made in all three areas. In particular, a
noticeable improvement from 2005 was the increase of awareness of 1P rights
generally in China:

For the public side, for normal people they have more understanding of the IP
system. Or I believe today if you asked the normal people, at least they heard of
patent or IP but ten years ago there only were a few people who heard of these
kind of words. So this could be some improvement.?®

In the 2005 study, respondents to the questionnaire were asked to choose
from a list of possible improvements to the IP system those improvements that
they felt would make the most significant difference to the current system of
protection. Unsurprisingly, given that a lack of public awareness was selected as
the most significant contributory factor to the system in 2005, campaigns for
greater public awareness were highlighted by most respondents to the 2005
questionnaire as the most important potential improvement that they wished
to see.®

Consequently, it is clear that there was a need for awareness of IP rights to
be significantly improved and such an increase in awareness was clearly per-
ceived by respondents in the 2015 phase of the study both amongst the general
public and amongst domestic Chinese enterprises, who “when they are talking
about IP they are quite positive because they can see the benefit from it.”?”
This recognition by domestic companies of the importance of IP for future
sustained economic growth was recognised as a key change from just ten years
carlier when IP rights were often ignored by local Chinese businesses in the
pursuit of short-term profits. Awareness through education in schools was also
mentioned by one respondent who mentioned that their child of around 10 or
11 years “drew a picture of how to play a game like chess, kind of chess, how
to play, have some rules how to play, and write a lot on the picture. And [they]
said ‘It’s designed by me, and the other person cannot copy the design of me,
so the copyright belong to me.”®® Consequently, this respondent was optimis-
tic that by inculcating knowledge and awareness of individual intellectual prop-
erty rights from such a young age that, in time, respect for IP would naturally
become more widespread and ingrained within Chinese society.

However, although such an increase in awareness was widely applauded
by respondents, a note of caution was sounded by several who distinguished
between awareness of the key words or concepts associated with IP such as
“patent” or “‘trademark” and awareness of the full potential or commercial
value of such concepts. This was perceived to be a problem within the gen-
eral public: “a taxi driver would know what intellectual property is, what
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copyright is, but they just don’t (care).”? Perhaps more worryingly, this lack
of full understanding of the nature and value of intellectual property rights
was also recognised within domestic Chinese rights-holders:

The major purpose is to get a [letters] patent, to get the certificate maybe for
owners or for advertisements or for maybe to tell their clients ‘Oh, we have pat-
ents’. But nowadays, a small percentage of Chinese companies realise the real
value of patents.*

In other words, many domestic companies are perceived as seeking to regis-
ter their intellectual property rights (IPR) not as part of a wider IP strategy, but
rather just to “attract the consumers, to attract the investor.”*! This perception
was also mirrored by my personal experiences attending a trade fair in Shanghai
in March 2015 at which numerous local small- and medium-sized enterprises
(SMEs) were using the number of registered patents and trademarks that they
held in their promotional material as some kind of “trophy” or signal that
they were a successful and ambitious company. However, there was little cor-
responding sense of awareness of such IP as strategic tools to further develop
and expand their business. Thus, increased awareness, both amongst the gen-
eral public and amongst local businesses, was widely recognised and praised
by many respondents, but there was still a lingering sense that many Chinese
rights-holders still did not either truly value or seck to fully exploit their IP.

The second significant fundamental factor, local protectionism, was also
independently mentioned by some respondents as still a persistent and major
concern preventing rights-holders from effective enforcement across the
whole of China. For example, 15LUX01 highlighted problems experienced
in Guangdong province as a regional economy focused on the manufacture of
cosmetic products and fast-moving consumer goods: “the local government,
they want to protect the economy, you know... the local development is their
priority.” Local protectionism was also experienced through inconsistent levels
of transparency demonstrated by local AICs, with some issuing detailed noti-
fications following a raid whilst others did not. Equally, another respondent
from a multinational electronics company highlighted local protectionism as
the biggest challenge facing companies operating in China:

[The biggest] challenge is how to convince not the central officials, central gov-
ernment but more important is local officials, why it is important for their local
economy rather than ... they are not talking about the whole of China but they
are talking about my province, my city, my employment, my tax, my GDP.*?

Local protectionism is also frequently recognised by external commentators
as the primary obstacle to effective IP enforcement in contemporary China
(Mercurio 2012). Nevertheless, local protectionism was also identified as an
area in which noticeable improvement had been made over the past 10 to
12 years:
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I think local protectionism is getting less and less influential on the whole system;
okay? So ten years ago, see ten years ago you see, if you are a foreign company,
probably ten years ago is a little bit better, let’s say 12 years ago; 12 years ago if
a foreign company is suing you know, a Chinese company, then it is very likely
... of course the local court tends to protect the Chinese company, particularly in
those medium-sized cities or small cities.*?

In addition, as stated above, both Beijing and Shanghai were praised as cit-
ies where local protectionism was no longer a concern and where the relevant
administrative authorities were thought to act more professionally and trans-
parently than in other less prosperous provinces, often located in the Western
or inland regions of China. For example, in terms of judicial expertise and
consistency, one respondent reported that “judges, especially in Beijing and
Shanghai... is very experienced. They have very high level, very experienced.
And they can provide quite deep comments on the merits of the case.”**

Closely linked to the issue of local protectionism is the problem of incon-
sistent enforcement. Again, respondents report such inconsistency manifesting
in higher levels of administrative enforcement in some more developed regions
with lower levels of administrative enforcement in less developed inland areas.
However, inconsistent enforcement is also experienced in judicial enforcement:
“all IP judges realise that we are on the same law, one law in China, we need
you know more consistent judgment to be made in different ... by different
courts,” as well as in dealings with customs enforcement, with some customs
officials involving trademark owners to a greater extent than others when, for
example, verifying the seized goods as counterfeit.*®

The wider issue of inconsistency within judicial decision-making has also
been addressed through the introduction of the Guiding Cases System in
2010.*” Although not formally binding, People’s Courts at all levels are now
required to refer to relevant Guiding Cases when adjudicating similar cases
according to Article 7 of the 2010 Provisions of the Supreme People’s Court
concerning Case Guidance Work (Supreme People’s Court of the PRC 2010).
As of July 2016, the Supreme People’s Court (SPC) has issued 64 guiding
cases in 13 batches (Supreme People’s Court of the PRC 2016b). However,
the SPC was slow to begin to select cases relating to intellectual property issues
as Guiding Cases. The first IP-related Guiding Case (No. 20) involving a pat-
ent infringement dispute was only issued in late 2013. However, despite a
slow start, “the SPC’s confidence in providing guidance in intellectual property
and unfair competition through GCs seems to have grown” (Gechlik 2015).
Consequently, since then, a further nine Guiding Cases have been issued which
deal with issues broadly related to intellectual property rights, including patent
infringement, copyright, trademark and unfair competition.*® However, there
is still some scepticism about the significance of the Guiding Cases on judicial
practice and it is likely that some degree of inconsistency will continue to exist
in judicial decision-making for the foreseeable future.
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7.2.3  Proximate Factors

The final category of factors to consider under the detailed model of compli-
ance outlined above in Chap. 2 is proximate factors. Such factors are specific
to the system under analysis and incorporate influences such as the capacity
of the existing agencies to implement the system effectively and the role of
other organisations in pressurising for or monitoring changes in the system.
In terms of the quality of the personnel involved in the operation of the intel-
lectual property system in China, respondents seemed less concerned about the
knowledge levels of the relevant personnel. On the other hand, the workload of
key personnel such as judges was a concern for several respondents: “The cases
are driving up, the volume is driving up. It made the judges crazy and probably
they have to like decide two cases in a day.”*

“And they have a quite high criteria for IP judges you know, your Beijing
IP Court in total they only have 25 judges, IP judges. Every judge ... if 'm
a judge, I have a judge assistant, I have a team. Each team has to handle you
know, 150 cases a year. So this is a very heavy burden.”® In other words,
although this respondent clearly believes that the judges deciding IP cases are
well qualified and experienced, they still expressed fears that the pressure of
the workload may have a detrimental effect on the quality and consistency of
the judgments being made. Specifically, respondent 15LAWO03 observed that
although judges are very experienced, their heavy workload has a direct effect
on the number of appeals allowed:

Because it is easy to maintain a decision, but it will be quite complicated to revoke
a decision. So you must provide detailed analysis of why you consider it is wrong;
otherwise the panels do not agree to it. But if you maintain a decision, it’s very
casy.

Consequently, although respondents seemed to agree that judges were on
the whole highly competent, nevertheless there remained some serious con-
cerns that the steady annual increases in cases filed with the courts placed
objectionable pressure on those judges to deal with cases quickly.

On the other hand, respondents did occasionally express some disquiet
about other personnel working within the contemporary Chinese IP system.
In particular, some respondents in the field of patents felt that it was difficult to
find people with both the necessary technical background as well as knowledge
of IP and the strategic awareness of how best to exploit such IP: “And that
kind of expertise, just from a human resource perspective, is very, very difficult
to find.”®! This particular shortage was also noted by respondent 15LAWO03,
who noted: “Such patent attorneys which can match the demand from those
hi-tech companies are very few, they’re difficult to find.” In addition, respon-
dent 15LUXO01 also identified that AICs may lack enough resources “to
really investigate” and find out who the real bosses are behind the wide-scale
infringements. Thus, the knowledge levels of the relevant personnel within
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the IP system which had been a significant concern in 2005 was much less of
a concern in 2015, with the exception of high-quality patent attorneys whose
numbers may not be in keeping abreast with the increasing volume of high-
tech companies in China. On the other hand, there are still some suspicions
that the administrative capacity of key agencies such as the AIC could be further
enhanced with additional resources dedicated to tackling IP infringements.

The final category of proximate factors that may influence China’s long-term
compliance with the TRIPs Agreement is the influence of non-governmental
organisations (NGOs). However, organisations concerned with intellectual
property tend to be commercial groups, often consisting of businesses with
strong intellectual property rights. Therefore, the influence of NGOs in the
intellectual property arena in China remains predominantly based on pressure
from key groups of companies, both domestic and international. As in 2005,
the main organisation pressurising for better protection with regard to intel-
lectual property in China is the Quality Brands Protection Committee (QBPC
2016). Although equivalent bodies for Chinese enterprises are beginning to
emerge, these are not viewed “as effective and powerful as the brand protec-
tion committees of foreign companies, no, no.”*? Again reflecting the position
from a decade earlier, a number of respondents recognised the important role
that QBPC plays in helping to shape China’s IP system: “Certainly the QBPC
plays many important roles in these changes. As long as there is a law going to
be publicised, we always provide a kind of position paper trying to voice our
concerns.”?3

In addition to involvement in legislative amendments, the QBPC is also
seen as playing an important role in providing training to key personnel
within the IP system. For example, “QBPC has a custom committee you
know, they also arrange a lot of the training programmes with the key
local custom officers and they invite members to present their brands for
locals, so that local custom officials can be familiarised with their brands.”*
However, one noticeable change from the role of QBPC in 2005 is the
alignment between QBPC’s interests and the interests of domestic (par-
ticularly large) Chinese companies: “I think now, even in the QBPC, for
a lot of the things we also aligned with kind of the Chinese companies, so
we can give the same voice.”® This represents a shift from 2005 when the
role of QBPC was only mentioned by a few foreign respondents; in 2015
the QBPC was discussed by a wide variety of respondents in the context of
how change can be made in the IP system.

Overall, there were some evident changes in the significance of proximate
factors affecting the current IP system in China. Respondents seemed less con-
cerned about the knowledge levels of relevant personnel than a decade earlier,
but on the other hand, the workload of key personnel such as judges was a con-
cern for several respondents and there are still some fears that the administrative
capacity of key agencies such as the AIC could be further enhanced with addi-
tional resources dedicated to tackling IP infringements. The QBPC remains an
important positive influence both on the formal legislation and on improving
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the enforcement environment on the ground, but its goals are now more closely
aligned to those of domestic Chinese companies. There are also other factors
which emerged from discussions with respondents which fall outside of these
categories and which will now be considered.

7.2.4  Other Factors

Compared to the 2005-6 interviews, it was noticeable that WTO accession and
the TRIPS Agreement and consequent compliance were not mentioned and
discussed as frequently. However, seven respondents did independently men-
tion either the WTO or the TRIPS Agreement in the context of China’s IP sys-
tem, but usually as a historic “milestone”®® in the ongoing revisions of China’s
formal IP legislation and also to distinguish from subsequent revisions. Indeed,
one respondent went so far as to claim that China’s IP-related laws are “totally
compliant with the requirement of TRIPS and the legislation is no problem.”?”
This was certainly not a unanimous view; however, the enforcement gap which
was identified in the first stage of the research project and outlined in Chap. 6
has undoubtedly lessened, as both the legislation and enforcement environ-
ment continue to improve.

Technology has been a surprisingly significant contributor to the IP system
in China as technological developments have necessitated shifts in business
models. For example, the growth of online retailing has been stratospheric,
with domestic companies such as Alibaba becoming influential players in the
Chinese market. This is certainly not a unique trend experienced solely by
China, but has nevertheless played an important role in recent changes to the
Chinese IP system. However, the downside of technological innovations in the
Chinese economy is that rights-holders may then experience more difficulties
in enforcing their IP:

But now we are facing online, that’s even more difficult because the online plat-
form will enable all those people called big fish who are hidden further below, it’s
almost invisible. And we’re also, to be frank, we’re closing thousands of online
shops every month but they are not our true enemy because they are not manu-
facturers, they only have individual or small shops selling fake goods, sometimes
intentionally and sometimes they are also being cheated, they don’t know, they
don’t have knowledge to tell. So we have to do this, we have to educate them and
make them pay some price and so they learn.®

Generally, some of the factors which had been identified in 2005 as criti-
cal factors affecting the effectiveness of the IP system in China, such as local
protectionism, inadequate damages and inconsistent enforcement, were still
prominent in 2015. On the other hand, clear changes had been made in other
areas, with the administrative capacity of key personnel within the IP system
much less of a concern than previously. Finally, factors such as technological
changes also emerged as influences on the Chinese IP system which had not
existed a decade earlier.
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7.3 EXPLORING THE PROCESS OF CHANGE

The process of how the post-TRIPS IP system has changed over the past
decade will now be considered—have these changes been top-down or bot-
tom-up? What have been the key drivers behind the continual incremental
improvements observed in the IP system in China? Overall, the importance
of central government commitment is widely seen as the most critical driving
force behind the changes made in the Chinese IP system:

It’s mainly driving internally; it’s mainly driving from the Chinese government
itself. We have to give credit, especially in Beijing, our central government if you
talk to high-level, ministry-level; they really have a very good understanding of
long-term vision why IP is important.>®

The emphasis by respondents in this research project on the key role of the
central government as a driver for change in the intellectual property system
is also reflected in the academic literature. For example, Crookes (2010) con-
trasts IP regime evolution in China and India and concludes that while market-
driven development is key in India, state-sponsored initiatives are still the most
important driver of change in the Chinese IP system.

Indeed, the significance of stronger commitment from the central govern-
ment was also recognised by respondents in the 2005 study, who selected this
factor as the second most significant improvement that they would like to see
in the IP system in China.®® The role of the government (and the potential for
increased focus on tackling IP issues) was explicitly discussed by several respon-
dents in 2005, particularly in the context of improving enforcement efforts
nationwide: “I believe that if] if the central government is taking an interest,
then something will happen in the whole country.”®! Thus, the shift in official
governmental policy towards greater emphasis on strengthening intellectual
property rights was not only identified as crucial by respondents in 2005 but
was also recognised as the most significant driver behind improvements wit-
nessed over the past decade by respondents in 2015.

Furthermore, the strong level of central government commitment is closely
linked to economic policy goals of diversitying the economy away from low-
end manufacturing for export towards more high-tech innovation:

And actually in my personal opinion, the Chinese government wants to encour-
age inventions, especially in the recent two years. The Chinese economy experi-
enced dramatic change in these years, it’s quite difficult for real estates and the
finance, all met big problems. So the government want to encourage innovations
to change the structure of the economy.®?

Therefore, the renewed emphasis on intellectual property rights by central
government policy-making reflects the official goal of increasing innovation in
the economy. For example, the National IPR Strategy released in 2008 not
only contained detailed and extensive proposals of potential improvements and
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amendments for the Chinese IP system, but also “represented an intention from
the top political entity to narrow the gap between law and norms” (Bruun and
Zhang 2016, p. 61). More recently, China’s 13th five-year plan was approved
in late October 2015 and the communiqué issued at the time suggested a shift
in emphasis from focusing on solely economic development to more balanced
and sustainable development in the future. Analysts at Barclays assessed the
frequency of some key terms in the past four five-year plans and noted that men-
tions of “innovation” had intensified from 26 mentions in the 10th five-year
plan, to 31 in the 11th five-year plan, 49 in the 12th five-year plan and 71 in the
most recent 13th five-year plan (Moshinsky 2015), underlining the increased
focus of the central government on increasing innovation in the economy.

In addition, there is a clear policy link at the central government level
between an increased focus on strengthening intellectual property rights and
enhancing economic development: “now we want to climb to the upper level
of the manufacture chain, we want to encourage the local brands to establish
their own brand.”% However, this increased focus on IP is not just linked to
the economic goal of moving from “Made in China” to “Created in China”
(Keane 2006), but also reflects the growing role of the consumer in the
Chinese economy. In other words, as China’s emerging middle class continues
to grow, such discerning individual consumers will demand higher quality non-
counterfeited products (Li 2010); as this respondent observed: “the general
public being richer and more able to afford the real products.”®* It is apparent
from any casual visit to the main cities of China that “several years ago a lot of
people thought they could buy pirated copies of CDs on the street, and now
it is very difficult to see this”®® and indeed my own observations from visiting
China over the past few years suggest that such blatant selling of fake goods is
nowhere near as commonplace as it once was.

In addition to the critical role of individual consumers, the role of domestic
Chinese rights-holders was widely seen to be of increasing importance as a
pressure for improvement within the IP system as a whole because the govern-
ment is seen as more likely to listen and respond to Chinese enterprises than
foreign rights-holders. Indeed, some respondents felt that if they represented
a MNC in China or international organisation, then their point of view would
be dismissed or ignored without due consideration:

When the foreign companies, when we are talking with the government, the
government always says ah, you are representing the foreign voice ((laughs)).®

Whereas it was recognised as key particularly for foreign rights-holders to
align their own interests with domestic Chinese rights-holders in order to
assert more influence over governmental policy in the IP arena:

They do listen to the local companies’ requests and demands. So we want to
leverage that.”



ASSESSING THE POST-TRIPS INTELLECTUAL PROPERTY SYSTEM IN CHINA... 159

A further influence on the process of change in the IP system in China is the
time needed for legal transplants to be embedded into the local legal culture.
This was certainly recognised by several respondents, not only at a macro level:

Improvement can be made every day, step by step. No reform can be done over-
night. So I think we need to be patient. Every legal reform needs to be reliant on
your economic reality. China is a developing country, the step cannot be as big
as the UK or US.%8

In other words, there remained some sympathy with the notion that had
been more frequently expressed in 2005 that developing an effective IP sys-
tem from scratch is a long process and cannot be achieved in the short term.
However, there was also some cynicism about this notion that an effective IP
system in China is just a matter of being patient for several decades while China
“catches up” with one respondent labelling it “not a good excuse.”®’

Closely linked to the notion that further improvements in the Chinese IP
environment are just a natural progression as a matter of time is the proposition
that a generational shift needs to take place before greater respect for IP can be
embedded both into the Chinese business world and also into Chinese society.
As one respondent noted:

One of the challenges is the current generation of executives in many of the com-
panies, especially in the manufacturing sectors, are people that... you know guys
in their fifties and sixties and even maybe late forties that grew up at a time when
IP really didn’t matter. So they’re used to this vision where you get things by
stealing, you get things by copying, you don’t have to worry about IP, no need to
spend money on a patent search. So the old guard are still kind of resisting what
the young guard recognises as essential, and what the government also recognises
as essential. So there’s some slow learning there that might take another decade.”®

Therefore, it might well be necessary to wait until the next generation of
business leaders take charge to see a real shift in the attitudes of many Chinese
enterprises. Equally, it could be informative to look at the next generation of
business leaders emerging in China; many millennials are focused on creating
their own start-ups focused on short-term returns and primarily within the
Chinese market; so despite having a much better understanding of the nature
and value of IP, they may not require a detailed IP strategy in order to achieve
their business goals. As reported by 15SERVICESO1: “for the Chinese market,
because of the sheer size you know, everyone is talking about capturing market
share; you can still do that even without any innovation or very minimal inno-
vation.” Consequently, although many Chinese companies are beginning to
become more aware of the potential value of their IP, there are still domestic
enterprises for whom IP is still not a priority in their business strategy.

Moving now from considering internal pressure, to analysing pressure from
outside of China, there appears to have been a shift in perception of the poten-
tial of external pressure to further shape the inner workings of the IP system in
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China. In 2005, many respondents felt that greater international cooperation
and collaboration would be a significant step to improve the IP system in China
at that time. Greater international cooperation was suggested by respondents
in 2005 as the third most significant improvement that they wished to see in
the IP system in China and was stressed as potentially benefitting the IP system
in various ways, through moulding the attitude of the government, through
improving the expertise of the personnel and through providing positive incen-
tives for consistently enforcing IP laws and regulations: “In addition, the gov-
ernment may promote cooperation both nationally and internationally, to keep
increasing the quality of personnel from related professions, and thus to ensure
that the relevant laws and regulations are implemented smoothly.””?

However, the potential for greater international cooperation was also explic-
itly contrasted with the perceived confrontational attitude taken by some key
trading partners such as the US: “Instead of criticizing only, maybe more eftorts
should be devoted to the countries working together constructively to tackle
the problem which will ultimately benefit everyone.””? Therefore, in 2005,
respondents indicated that greater cooperation from international partners
or organisations had the potential to stimulate further improvements in the
Chinese IP system rather than just provoke resentment. Consequently, there
has been a rise in such cooperation programmes, often with a particular focus
on knowledge exchange and capacity-building amongst relevant personnel.”?
In addition, such technical assistance programmes are also viewed politically
as effective soft power mechanisms (Crookes 2014). Conversely, such pro-
grammes have also been criticised as only effective at influencing national-level
policy and having no effect on local or regional enforcement which is where
problems may remain (Wyzycka and Hasmath 2016).

On the other hand, respondents in 2015 scemed to draw a distinction
between the external pressure to improve IP which had previously been exerted
on the Chinese government by foreign governments (particularly the US) and
the contemporary IP system which is much more affected by domestic stake-
holders and interests: “I think in the past we can say we protect China for the
IP because pressure from foreign brands, foreign government, foreign brand
owners but now they need us to protect because of the request of Chinese
companics you know.””* This disconnect between the external pressure from
foreign governments to raise the level of intellectual property protection as
opposed to the internal pressure to focus on local economic development is
also identified by a respondent from the pharmaceutical industry who noted:
“I’d say ten years ago when we talked about IP protection, normally the
international community will say ah, this, but for the local government and
domestic companies, they say ah, something different, we are in the two direc-
tions.””® This emphasis on the increasingly powerful role of domestic Chinese
companies as key stakeholders in the Chinese IP system is echoed by a num-
ber of respondents and summed up by respondent 15LAWO1 who divided
the changes in the IP system in China into three distinct phases. The first
two phases (in response to pressure from the US government in the early to
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mid-1990s and in response to WTO accession at the start of the twenty-first
century) were “all because of the outside pressure.” In contrast, the latest legis-
lative changes and changes to the enforcement process have not been impelled
by demands from external governments or organisations: “And the third one,
which is quite interesting, is purely from inside, there’s no outside pressure.””¢
Thus, the process of China’s IP system adapting to local conditions over the
past decade and more has resulted from a combination of increased commit-
ment from central government to move towards an innovation-based econ-
omy; a surge in domestic rights-holders who are also increasingly pressuring
for more effective protection of their valuable intellectual property; the natural
internalisation of the transplanted norms in the post-TRIPS legislation over
time; and the shift in external pressure from coercion towards cooperation.

74  SUMMARY AND CONCLUSION

In terms of the overall changes observed in China’s post-TRIPS intellectual
property system in the long-term, it is clear that steady progress has continued
to be made since the implementation of TRIPS standards into domestic leg-
islation in the few years immediately following formal accession in December
2001. Furthermore, it is clear to even a casual observer of China’s legal sys-
tem that not only were a number of legislative changes promulgated in the
decade between 2005 and 2015, but significant changes were also made to the
enforcement framework in China. These changes were mirrored by notewor-
thy shifts in both the attitude and awareness of IP in wider Chinese society as
well as a substantial increase in the number of domestic Chinese rights-holders
influencing the operation and effectiveness of the wider IP system.

In terms of the IP-related legislation, all of the major laws were subject to
at least onc change or amendment during this period from 2005 to 2015,
but enforcement options open to rights-holders in China remain essentially
unchanged as the main IP agencies have not changed in terms of bureaucratic
structure over the past decade. Nevertheless, the specialist IP courts established
in Beijing, Shanghai and Guangdong in late 2014 have been pinpointed as a
very positive initiative for the effectiveness of the IP system. The perception
of bias against foreign rights-holders which existed in 2005 is no longer rel-
evant as win rates for foreign and domestic plaintiffs are now virtually identical.
However, inadequate damages still deter some rights-holders from pursuing
enforcement through the civil courts. Criminal enforcement has grown in use
over the past decade but more cases could potentially be transferred to criminal
liability in order to increase the deterrent effect to future infringers.

Alongside changes in the legislation and enforcement aspects of the IP sys-
tem, there has also been a noteworthy proliferation in domestic Chinese regis-
trations for IP, particularly patents, although some respondents were sceptical
about the quality of some of the filings and also about the ability of domestic
enterprises to fully exploit their IP. Overall, it is clear the changes made in the
legislation relevant to IP, the improvements in the enforcement mechanisms,
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as well as the surge in the number of domestic IP rights-holders in the past
decade have all led to an improved and more effective intellectual property sys-
tem in China. By applying the comprehensive model of compliance proposed
by Jacobson and Brown Weiss (1998), the state of the IP system in 2015 can
be explained by key parameters, fundamental factors and proximate factors. As
in 2005, those factors classed as parameters were not identified by respondents
as very significant, apart from the vast size of China which was felt to contrib-
ute to problems in consistent implementation across the country and cultural
values such as Confucianism and socialism which were not felt to be significant
factors in the current system. In terms of fundamental factors, the three most
significant factors were awareness of IP rights, local protectionism and a lack
of consistency in enforcement. These factors had all been pinpointed in 2005
as key to the effectiveness of China’s IP system and although some progress
had been made in the intervening decade, these factors remained of concern
to respondents in 2015.

There were also some evident changes in the significance of proximate fac-
tors affecting the current IP system in China. Respondents seemed less con-
cerned about the knowledge levels of relevant personnel, but the workload
of key personnel such as judges was a concern for several respondents. The
QBPC remains an important positive influence according to many respon-
dents, but some concerns linger over the resourcing of key agencies such as
the AIC. Finally, the process of China’s IP system adapting to local condi-
tions over the past decade and longer has largely resulted from a combination
of increased commitment from the central government to move towards an
innovation-based economy and a surge in domestic rights-holders who are also
increasingly pressuring for more effective protection of their valuable intellec-
tual property. The transplanted norms in the post-TRIPS legislation have also
been naturally internalised over time and external pressure has also shifted from
coercion towards cooperation. Overall, China’s IP system has adapted to the
TRIPS Agreement in the longer term through a series of incremental changes
and improvements and Chap. 8 will consider how these improvements can be
sustained and deepened over time.
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. For background on the relationship between copyright and the creative indus-

tries in China, see Montgomery (2010), especially Chap. 6.

For both English and Chinese versions of the PRC Patent Law, see: WIPO
(2015¢).
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As discussed in Chap. 3.

Interview comments from respondent 15LAWO05.

Interview comments from respondent 15LUXO01.

Interview comments from respondent 15LAWO0S.

Interview comments from respondent 15SPHARMAO].

Interview comments from respondent 15LAW09.

Interview comments from respondent 15SMANUOL.

Interview comments from respondent 15SERVICESO1.

Interview comments from respondent 15ELECTO1.

Interview comments from respondent 15SMANUO1.

Questionnaire comments from respondent 05LAWO06.

Interview comments from respondent 15 ELECTO1.

Interview comments from respondent 15LAWO0S.

Interview comments from respondent 15LAWO03.

Interview comments from respondent 15ELECTO02.

Interview comments from respondent 15SPHARMAO].
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potential improvement which they felt would make a significant difference to
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ing cases system, see: Yu and Gurgel (2012).
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51. Interview comments from respondent 15LAWO06.
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57. Interview comments from respondent 15LAWO03.
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ence to the IP system.

61. Interview comments from respondent 05LAW31.
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63. Interview comments from respondent 15LAWI10.
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66. Interview comments from respondent 15PHARMAOI.

67. Interview comments from respondent 15LUXO01.

68. Interview comments from respondent 15LAWO02.

69. Interview comments from respondent 15PHARMAO]L.

70. Interview comments from respondent 15MANUOI.

71. Questionnaire comments from respondent 05LAW30T.

72. Questionnaire comments from respondent 05LAWO0S5.

73. For example, IP Key “is a platform for cooperation and acts as bridge between
EU and Chinese agencies in order to create an IP landscape that benefits both
Chinese and EU Industry operating in China” (IP Key 2016).

74. Interview comments from respondent 15LAWO02.

75. Interview comments from respondent 15PHARMAOL.

76. Interview comments from respondent 15LAWO1.
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CHAPTER 8

Implications and Conclusions

This study has examined the state of the intellectual property (IP) system in mod-
ern China through the lens of compliance with the World Trade Organisation
(WTO) Agreement on Trade-Related Intellectual Property Rights (TRIPS)
which China agreed upon accession to the WTO in December 2001. This
chapter will first summarise the contents of the preceding chapters before dis-
cussing the dynamic process of increasing compliance which emerges from this
study. I will then consider the wider implications of the study—for theories of
compliance; for the WTO; for China’s trading partners; for the Chinese gov-
ernment; and for rights-holders seeking to protect their IP in China. Finally,
I will offer some concluding thoughts on the significance of this study and the
possible future for the Chinese intellectual property system.

8.1 SUMMARY OF PRECEDING CHAPTERS

Chapter 1 outlined the development of intellectual property protection in
China and in the international system more generally in order to highlight
the importance of the TRIPS Agreement for international IP protection. This
chapter also explained why compliance theory is potentially a useful tool with
which to analyse the development of IP rights in contemporary China, com-
pared to previous studies of the legal system in China. Finally, this chapter con-
cluded with the key research questions that this study aimed to address. These
key questions related to the characteristics of the TRIPS Agreement itself that
may affect a WT'O member’s compliance; the impact of WTO accession and
TRIPS obligations on the IP system in China; China’s subsequent compliance
with TRIPS commitments; and any outstanding areas of non-compliance and
why and how they can be resolved.
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Consequently, Chap. 2 outlined the key concepts and theories of compliance
that were applied in this study and also examined previous work on compliance
in China. The chapter concluded that previous studies into China’s compli-
ance with its international commitments have focused solely on China without
examining the characteristics of the obligations themselves. Equally, previous
studies of compliance have predominantly focused on the specific interna-
tional accord to the exclusion of country-specific factors affecting compliance.
Therefore, it was argued that these two approaches should be combined into a
more comprehensive approach to compliance by applying the inclusive model
of compliance proposed by Jacobson and Brown Weiss (1998a). This compre-
hensive model of compliance was thus applied to the context of China’s com-
pliance with the TRIPS Agreement in the subsequent chapters.

Chapter 3 examined the non-country-specific factors influencing compli-
ance with the TRIPS Agreement. The most significant factors were found to be
the perceived inequity and imprecision of TRIPS obligations, which arose due
both to the drafting history of TRIPS and the nature of the TRIPS Agreement
as a minimum standards agreement. The TRIPS Agreement was also found to
have other minor characteristics influencing compliance such as the burden of
notifications and the lack of sufficient incentives and cooperation which act
against full compliance and the role of the TRIPS Council and WTO dispute
resolution body which act to encourage compliance. In terms of other non-
country-specific factors outside of the TRIPS Agreement, the international
environment and the nature of IP infringements as an activity were also con-
sidered in this chapter. As a global activity, the sheer number of countries and
actors involved in infringements, as well as the short-term financial rewards
from piracy, all discourage active implementation of TRIPS commitments. In
addition, there is a lack of consensus in global opinion and even resentment
towards certain developed countries and multinational corporations (MNCs)
over the push for stronger international IP protection which hinders the sub-
sequent adoption of higher universal standards of IP.

Chapter 4 then outlined the framework which I chose to use to assess com-
pliance with the TRIPS Agreement and also introduced the specific research
methods that were used in this study. A qualitative research strategy was designed
which combined different methods of data collection: an initial questionnaire,
detailed interviews and primary documentary data. The collected data was then
codified and analysed in two main phases: 2005-6 and 2015. Details of the
respondents who participated in the study were also broadly outlined in Chap. 4
and relevant ethical and practical issues, such as translation and linguistic equiv-
alence, involved in conducting fieldwork in China were also considered.

In Chap. 5, China’s implementation of the TRIPS Agreement into domestic
IP legislation and the implementation of TRIPS obligations into the domestic
enforcement system were both considered. The chapter closed by examining
how China’s TRIPS compliance has been formally challenged through use of
the WTO’s dispute settlement mechanism focusing on the dispute initiated by
the United States (US) in 2007 concerning enforcement measures in China
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and their compliance with TRIPS provisions. Overall, the chapter found that
despite far-reaching legislative changes and amendments to implement TRIPS
into domestic legislation, particularly during the period 1999-2002, full com-
pliance with the TRIPS Agreement was still in doubt in a few limited areas.
Furthermore, the effectiveness of the post-TRIPS system was still criticised by
a number of respondents who had experienced the system in action.

The experiences of the respondents in 2005-6 were consequently considered
in more detail in Chap. 6 which considered the operation of the post-TRIPS
IP system at that time and attempted to explain the “enforcement gap” which
was observed to exist between the comprehensive laws on paper and the lax
enforcement practices witnessed on the ground. This enforcement gap was ana-
lysed using the China-specific factors under the categories taken directly from
the comprehensive Jacobson and Brown Weiss (1998a) model of compliance,
namely the headings of parameters, fundamental factors and proximate factors.
Parameters such as previous behaviour and historical factors were not found to
be significant influences on the 2005 post-TRIPS IP system, despite the empha-
sis by many previous commentators on cultural values such as Confucianism
and socialism as primarily responsible for the current system. In contrast, several
fundamental factors were held to be highly significant by respondents including
the lack of awareness of IP rights, local protectionism and a lack of consistency
in enforcement. Finally, several proximate factors were also identified as key con-
tributors to the 2005 framework of IP protection in China. The most important
of these were the inadequate penalties imposed on infringers of IP rights and
the lack of effective powers exercised by the judiciary. Furthermore, the quality
of personnel in the IP system was also an issue of concern for many respondents.

Chapter 7 then reported on the more recent changes made to the IP sys-
tem. In the decade from roughly 2005-2015, not only were a number of
legislative changes promulgated, but significant changes were also made to
the enforcement framework in China. These changes were mirrored by note-
worthy shifts in both the attitude and awareness of IP in wider Chinese society
as well as a substantial increase in the number of domestic Chinese rights-
holders influencing the operation and effectiveness of the wider IP system.
Then, factors contributing to the current state of the IP system were consid-
ered under the same headings as in Chap. 6 of parameters, fundamental fac-
tors and proximate factors, before the wider process of change was discussed.
Respondents in 2015 concurred with the findings from a decade carlier that
parameters such as previous behaviour and cultural values were not primary
influences on the current IP system. Similarly, the key fundamental factors
of lack of awareness, local protectionism, and inconsistent enforcement were
still highlighted as significant contributory factors in the current IP system,
although some improvements were noted in each of these areas. In terms of
proximate factors considered in 2015, progress was also noted in the quality
of the personnel within the IP system with particular praise for the introduc-
tion in late 2014 of the specialist IP courts. Nevertheless, concerns about
inadequate damages still persisted from a decade earlier.
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8.2 Towarps A Dynamic MoDEL OF COMPLIANCE

8.2.1 Analysing IP in China Using Theories of Compliance

In general, it is widely recognised that operationalising compliance is prob-
lematic as there is a need to differentiate between implementation, compliance
and effectiveness (Jacobson and Brown Weiss 1998b, p. 4). This is confirmed
by preliminary analysis of China’s compliance with the TRIPS Agreement.
Although the majority of TRIPS obligations were swiftly implemented into
China’s formal domestic legislation, there was still some uncertainty about
whether this constituted full compliance. Furthermore, China may be fully
complying with its TRIPS commitments, but the IP system may be ineffective
at tackling the underlying problem of infringements. Thus, the issue may not
be one of China’s compliance, but rather one of the efficacies of the TRIPS
Agreement in combating the problem it was designed to resolve. In addition,
wider issues than merely China’s TRIPS compliance are involved in analysis of
the current IP system in China.

The comprehensive model of compliance applied in this study was ini-
tially formulated to account for compliance with international environmental
accords (Jacobson and Brown Weiss 1998a). Thus, it is important to con-
sider to what extent this model may be applicable to international intellectual
property agreements, specifically the TRIPS Agreement. Clearly, there are dif-
ferences in the significance of some key factors. For example, pressure from
non-governmental organisations (NGOs) was considered crucial to increased
compliance in the environmental arena, but NGOs are not as influential in
the IP field. In addition, it is difficult to analyse all factors within the rigid
framework of the existing model as many categories or key factors overlap.
For example, the lack of consistency in enforcement was considered as a
political /institutional factor, but could also be seen as attributable to a lack
of administrative capacity in the enforcement system, or to a lack of training
amongst the relevant personnel. Similarly, although respondents in this study
did not consider cultural factors to be significant, attitudes and values did play
a part, and it is difficult to distinguish between the direct cultural influences
of Confucianism and socialism and their indirect influence on contemporary
values in Chinese society.

Therefore, can the basic structure of the existing model of compliance,
incorporating both non-country- and country-specific factors, as well as con-
sideration of implementation, compliance and effectiveness as separate compo-
nents remain valid for the context of compliance with the TRIPS Agreement,
specifically in China? It is contended in this study that the basic structure of
the model zs applicable to analysis of compliance with international IP agree-
ments, but that several modifications of the key factors are necessary to reflect
the different context of compliance. The distinct elements of the model of
compliance will be reviewed below in order to outline the specific refinements
necessary for the existing model.
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8.2.2  Non-Country-Specific Factors Affecting Compliance

As discussed in Chap. 3, there are a variety of factors which are not specific
to China which may influence compliance with the TRIPS Agreement. The
non-country-specific factors influencing TRIPS compliance included within
the model are those relating to the specific activity of intellectual property
infringements; the characteristics of the TRIPS Agreement itself, including
both substantive and procedural provisions; and the international environment,
including the role of NGOs and the media. In terms of the characteristics
of the activity involved, based on analysis of compliance with environmental
agreements, it was previously proposed that the number of actors, the number
of countries and any economic incentives involved would all have a significant
effect on TRIPS compliance. However, the characteristics of IP infringements
are markedly different from environmental actions, and thus the characteristics
of the activity involved may play a different role in the model of compliance.
Specifically, as IP piracy and counterfeiting are global activities, there are both
a large number of actors and countries involved in the activity. In addition,
economic incentives actually encourage some infringements, as there may be
short-term economic gains from IP infringements. Thus, although IP infringe-
ments have different characteristics compared to environmental damage, the
specific characteristics involved support the notion that the fewer countries and
actors involved in an activity, the easier it may be to encourage compliance with
international agreements regulating that activity.

The international environment was one of the most significant influences
on compliance with international environmental accords, in contrast to its role
in the IP context, where the international environment plays a minimal part.
The sole feature of the international environment that was found to play a sig-
nificant role in TRIPS compliance was the number of countries involved in the
WTO process, and thus obliged to comply with the provisions of the TRIPS
Agreement. As more and more countries have joined this regime, it could be
argued that the TRIPS Agreement has gained momentum towards compli-
ance. Consequently, the international environment may play a minor, yet posi-
tive role in encouraging compliance with the TRIPS Agreement.

The most significant non-country-specific factors which were shown to
influence compliance with the TRIPS Agreement are those associated with the
TRIPS Agreement itself. As discussed in Chap. 3, the drafting history of the
Agreement gave rise to a certain degree of resentment amongst developing
countries that the TRIPS framework favours developed country members. This
perceived inequity in the TRIPS Agreement makes it less likely that all mem-
bers, especially those from developing economies, will be inclined to push for
full compliance. The nature of the TRIPS Agreement as a minimum standards
agreement also has the unavoidable consequence that the substantive provi-
sions contained within the Agreement lack precision. This imprecision also
discourages full compliance from all members.
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The perceived inequity and imprecision of the TRIPS Agreement are the
most significant non-country-specific factors influencing TRIPS compliance,
but there are other minor factors associated with the TRIPS Agreement also
affecting compliance. For example, the burden of fulfilling TRIPS’ notification
obligations and a lack of sufficient cooperation and rewards from developed
country members both act as a disincentive to compliance. However, it should
also be recognised that there are several features of the TRIPS Agreement and
the framework associated with the WTO that can offer positive enticements
towards compliance. For instance, the Council for TRIPS established by the
TRIPS Agreement is recognised as playing an important role in monitoring and
encouraging compliance and the WTO dispute resolution process is also an asset
of the WTO framework; by encouraging countries to join the multilateral forum
of the WTO, they can avoid unilateral actions by powerful trade partners.

Overall, there are various factors influencing compliance with the TRIPS
Agreement which are not specific to China. Although the characteristics of IP
infringements are unique, in general, they play a similar role in compliance as
in other activities governed by international agreements. In contrast, the inter-
national environment is much less significant in the context of international
intellectual property, perhaps because of the lack of global consensus about the
importance of IP protection and the relationship between IP and economic
development.

8.2.3  Country-Specific Factors Affecting Compliance

In addition to the factors affecting TRIPS compliance which are not specific to
China, Chaps. 6 and 7 illustrated the factors related to China specifically that
have influenced overall compliance with the TRIPS Agreement in both the
short term and long term. The basic parameters of China, such as the country’s
vast size, could be considered as significant factors influencing compliance with
the TRIPS Agreement. However, in contrast with previous studies, historical
and cultural factors, such as the continuing influence of Confucianism on soci-
etal values, were largely dismissed by respondents in both phases of this study
as being not significant influences on the current IP system in China. China’s
previous behaviour in the IP field was also not perceived to be a significant
indicator of present-day compliance. In fact, the only parameter which was
consistently found to have a noticeable effect on China’s TRIPS compliance
was its size. China’s sheer size has obvious implications for the enforcement
of intellectual property rights; of particular concern is the division that exists
between central and local levels of government in China. Therefore, although
China’s size is a major influence on the current IP system, overall the param-
eters are not highly significant in the model of China’s compliance with the
TRIPS Agreement.

In contrast to parameters, there were found to be several fundamental factors
which are of prime importance for China’s TRIPS compliance. Fundamental
factors were considered under the headings of attitudes and values, political
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and institutional factors and economic factors. In terms of attitudes and values,
although the cultural influences of Confucianism and socialism were largely
rejected as strong influences on the contemporary IP system, the attitudes
and values amongst the public in China were seen as important by respon-
dents in this study. In fact, a lack of awareness of IP rights was highlighted
as the most significant influence on the current IP system by respondents in
2005 and also proved to be very significant a decade later. Although aware-
ness of IP had improved between 2005 and 2015 amongst both the general
public and amongst domestic Chinese enterprises, there was still felt to be
room for improvements in terms of awareness of the full strategic potential of
IP. Overall, attitudes and values in China are more significant influences on the
development of the IP system and corresponding TRIPS compliance than the
cultural factors which are often blamed by external commentators. However,
other fundamental factors could also be considered to be significant overall.

Political and institutional factors are major contributors to the development
of the current IP system in China. The main political and institutional factor
which contributes to the state of the current IP system in China is the lack
of consistency in enforcement, as noted in both 2005 and 2015. Frustration
was expressed by many respondents at inconsistent enforcement of IP rights,
although many respondents also praised the administrative enforcement sys-
tem. Turning to economic factors, local protectionism was one of the most
significant factors identified by respondents in both 2005 and 2015. Some
improvements were noted by 2015, with some big cities felt to operate effec-
tive enforcement mechanisms, although some inland regions were still thought
to suffer from tendencies towards local protectionism. Finally, proximate fac-
tors also play a crucial role in influencing the compliance of China’s current
IP system with the TRIPS Agreement. Clearly the most significant aspect of
proximate factors analysed in this study was the administrative capacity within
the IP system. Specifically, the level of penalties imposed on infringers was seen
as inadequate by many respondents in both 2005 and 2015.

8.2.4  The Dynamic Process of Changing Compliance

The preceding sections summarised the most significant factors identified
both by the documentary data and from respondents’ comments as influences
on China’s current IP system and consequent compliance with the TRIPS
Agreement. However, a list of these factors alone is not particularly illumi-
nating as to how China’s TRIPS compliance has developed over the past 15
years since WT'O accession or how it may continue to change in the future.
Therefore, it is necessary to turn to these dynamic processes to understand
both the existing compliance with the TRIPS Agreement and possible changes
that could increase China’s compliance. The dynamic process of change in
compliance over time relates to the two aspects of intention to comply and
capacity to comply. These two perspectives can be changed both by internal
changes in the country, such as changes in leadership, and by external pressure,
for example, offers of financial or technical assistance.
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In order to describe these dynamic processes of interaction between the fac-
tors affecting compliance and China’s intention and capacity to comply, it is
necessary to first consider: which factors that have been identified as significant
for compliance are fixed and which can most easily be manipulated? Which
of these factors affect China’s intention to comply? And which affect China’s
capacity to comply? It is immediately apparent that several of the factors identi-
fied above as significant for China’s compliance with TRIPS are either fixed or
are not easily modified. For example, although the precision of the obligations
contained within the TRIPS Agreement was identified as one of the prime
characteristics of the Agreement that influenced compliance, these obligations
are fixed and could not easily be changed to increase compliance. Similarly, the
characteristics associated with the international environment are also fixed or
difficult to manipulate. For example, the short-term economic rewards associ-
ated with intellectual property infringements are long-standing, but could not
be easily minimised to discourage IP infringements.

On the other hand, of the factors identified above as significant influences
on China’s compliance with the TRIPS Agreement, there are several factors
which may potentially be shaped more readily. It is essential to focus on these
factors if China’s compliance with the TRIPS Agreement is to be maintained
and improved further, rather than waste efforts on attempting to manipulate
factors which are fixed or of little consequence. Some of the factors under
scrutiny influence China’s intention to comply with the TRIPS Agreement
and others affect China’s capacity to comply. There are five key factors which
most influence China’s intention to comply with the TRIPS Agreement. First,
continuing to increase awareness of IP rights can assist in tackling the problem
of a lack of awareness of the full strategic potential of intellectual property
amongst domestic rights-holders, as well as increasing public understanding of
how IP can support and nurture China’s future economic development. This
in turn can increase intention to comply by facilitating the acceptance of the
imported norms by society in general, similar to the process of internalisation
as described by Koh (1996).

The second factor which can strongly influence intention to comply in
China is that of pressure applied to the government. It is undeniable that
external pressure from trading partners or international organisations such as
the World Intellectual Property Organisation (WIPO) can encourage or main-
tain government commitment to fully comply with the TRIPS Agreement.
However, it has also been recognised by many respondents that external
pressure can create resentment in China if too heavily imposed. Therefore,
although it is important to maintain pressure on the Chinese government, it is
also important not to overuse this mechanism for change. Indeed, spreading
the use of external pressure to include cooperative initiatives or those focused
at local- or provincial-level governments should be promoted. As there is
a recognised gap between central and local levels of government, pressure
applied to the central leadership in Beijing can only achieve so much before
creating resentment and consequently, attention should be shifted to lower
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levels of government which play such a crucial role in IP enforcement, as well
as shifting to initiatives aimed at increasing the competency of key personnel
in the IP system through targeted training.

The third crucial factor affecting China’s intention to comply involves the
role of domestic Chinese enterprises in supporting sustained improvements in
the IP system. Almost all respondents in both phases of the study independently
raised the issue of domestic rights-holders as one which would be essential for
future improvements in the current IP system. Therefore, as domestic Chinese
enterprises continue to increase their innovative activity, their role as IP rights-
holders in China will continue to increase in importance and may act as a tip-
ping point for effective enforcement of existing laws and regulations. Fourthly,
although NGOs in general play a minor role in the issue of intellectual property
rights globally, they can have a slightly positive effect on intention to com-
ply with the TRIPS Agreement in China. Organisations representing MNCs
in China such as the Quality Brands Protection Committee (QBPC) should
maintain their role of supporting IP rights and can thus help to maintain the
necessary intention to comply, particularly by joining forces with organisations
representing domestic companies. Finally, many respondents highlighted inad-
equate penalties for infringers as one of their main frustrations with the current
system. Increasing the statutory levels of penalties which can be imposed and
clarifying guidance on calculating damages should significantly increase inten-
tion to comply as it would act as a stronger deterrent to infringers by minimis-
ing short-term economic gains from infringements.

In addition to these five key factors which influence China’s intention to
comply with the TRIPS Agreement, there are also three crucial factors which
impact upon China’s capacity to comply. Firstly, most respondents highlighted
the key issue of sufficient numbers of well-trained and experienced personnel in
the IP system as a key concern for effective enforcement. According to respon-
dents’ comments in 2005, the number of personnel was not so much of an issue
as the quality of the personnel involved in IP enforcement. Thus, improving
the standard of personnel in the IP system between 2005 and 2015 increased
China’s capacity to fully implement its TRIPS commitments. Nevertheless, in
2015, the workload of key personnel such as specialist IP judges remained a
concern for several respondents and there were still some fears that the admin-
istrative capacity of key agencies such as the Administration of Industry and
Commerce (AIC) could be further enhanced with additional resources dedi-
cated to tackling IP infringements.

Secondly, although some commentators had previously called for a unified
IP agency to oversee the operation of the IP system in China, this notion was
rejected by respondents in both 2005 and 2015 as impractical. However, it was
recognised that there is a certain amount of overlap and bureaucratic competi-
tion between the relevant agencies and thus, the system could be streamlined to
simplify the bureaucratic structure of IP enforcement and to encourage greater
cooperation and specifically case transfer between the different IP agencies,
with transfer of infringers to face criminal liability of particular interest. Finally,
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at the international level, there is some disquiet from developing country WTO
members that developed country members are not living up to their promises
to provide technical cooperation and technology transfers under the TRIPS
Agreement. Increasing incentives such as facilitating further technology trans-
fers and cooperation from key developed country members may also have a
positive influence on China’s overall TRIPS compliance.

Overall, there are various key factors which should be the focus for future
improvements in China’s TRIPS compliance as highlighted above. These fac-
tors influence China’s intention and capacity to comply, which in turn impact
upon overall compliance with the TRIPS Agreement. This dynamic model of
compliance for continuing and future reforms of China’s IP system is repre-
sented in Fig. 8.1 and will form the basis for the implications and policy rec-
ommendations arising from this study which will be outlined in the following
section. The factors are divided into factors influencing China’s intention and
capacity to comply, but these factors are interactive and this should be borne in
mind when considering the operation of this model of compliance.

8.3 IMPLICATIONS OF THE STUDY

8.3.1  Implications for Theovies of Compliance

There is an obvious need to move beyond traditional competing theories of
compliance which focus on one aspect to the exclusion of other significant
factors. For example, following Franck’s concept of compliance as arising from
legitimacy and fairness in the rules would lead to the conclusion that China
chooses whether or not to comply with the TRIPS Agreement on the basis
of TRIPS obligations alone (Franck 1995). Equally, taking a more neo-realist
stance would lead to the conclusion that China chooses whether or not to
comply based primarily on any possible sanctions that may be imposed for non-
compliance (Neuhold 1999). Clearly, these limited approaches are insufficient
to fully explain TRIPS compliance in China, and thus a more comprehensive
approach is necessary. Such a comprehensive approach would move beyond the
role of the state, which is the preoccupation of traditional theories of compli-
ance, but without discounting the state as a key actor altogether in favour of
a more bottom-up approach, as recent liberal theory does (Slaughter 2000).
The state still plays a major role in compliance with international obligations,
particularly in China, and in the field of IP, the role of the state is considerably
more important than that of individuals or NGOs. Consequently, an inclu-
sive model of compliance should incorporate features from several pre-existing
theories of compliance to offer a more complete tool with which to analyse
compliance with international obligations. This has proved to be the most use-
ful approach to follow in assessing TRIPS compliance in contemporary China
and it is proposed that this approach is also applicable to other international
agreements and in other states.
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Equally, this study has implications for the study of the development of
law in China. Previous studies of law in China have tended to focus on one
key concept of legal development to the exclusion of other concepts and the-
ories. Concepts such as legal legitimation and transplantation, and selective
adaptation alone, are insufficient to fully appreciate the complex and dynamic
processes of legal development in China. It is undeniable that China’s devel-
opment of modern IP laws has not been solely “a passive process of accepting
Western rules; rather it is a dynamic process” (Bruun and Zhang 2016, p. 44).
Thus, one could argue that an approach solely focused on the reception of legal
transplants into Chinese law is limited and needs to be expanded to incorporate
consideration of the other categories of influential factors used in this study.
Consequently, it is proposed that the revised and dynamic model of compliance
outlined in the previous section is applicable not only to compliance with other
areas of international law, but also to other aspects of law within China.

8.3.2  Implications for the WTO

Under the Doha Round of negotiations negotiated by WI'O members from
2001 onwards, and also known as the Doha Development Agenda, as the stated
focus is intended to be upon improving trading conditions for developing coun-
tries, certain revisions to the TRIPS Agreement were scheduled for discussion
(World Trade Organisation 2016). The only IP issue that is definitely part of
the Doha negotiations is the development of a multilateral register for the geo-
graphical indications for wines and spirits. Additionally, other current prominent
issues under debate include increasing technology transfer to least-developed
countries and the issue of “non-violation” complaints, that is disputes involving
the loss of an expected benefit even though the TRIPS Agreement has not actu-
ally been violated, as well as the relationship between TRIPS and biodiversity
and traditional knowledge (Taubman, Wager and Watal 2012). Although the
latest round of trade negotiations appears to have stalled, it is crucial at this junc-
ture to urge the WTO to consider the perceived equity in TRIPS obligations
in any revisions that may be negotiated. Clearly, the existing TRIPS Agreement
suffers from a perception that it favours developed country members over the
interests of developing country members and any future negotiations may offer
the ideal opportunity to right this perception. Negotiators of the potentially
updated TRIPS Agreement should also consider the precision of the obligations
when drafting the revisions and amendments to the 1994 Agreement in order
to increase compliance.

However, although ideally the updated TRIPS Agreement would be per-
ceived to be equitable to all members, regardless of their stage of development,
and the substantive obligations would be completely precise, in practice, this
is unlikely to be achieved. There is a perceptible tension between the inter-
nationalisation versus the indigenisation of IP laws, as such rules clearly need
to be adapted to local conditions but also need to comply with international
standards. As a result, there is very little policy space within which IP standards
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can be flexed to fit the conditions in each specific WI'O member (Ruse-Kahn
2011, p. 33). Unfortunately, the nature of the WT'O as an international trading
system means that it encompasses many issues, not just that of intellectual prop-
erty. Therefore, TRIPS negotiations are part of a larger game of give-and-take
between members and cannot be considered in isolation, and it would thus be
highly improbable for major changes to be made to the TRIPS Agreement in
isolation. In addition, although the role of the Council for TRIPS has largely
been a positive one in encouraging compliance with the TRIPS Agreement, the
Council could further pressure developed country members to increase cooper-
ation and technical assistance under Article 67 and to fully comply with Article
68, regarding technology transfers to less-developed country members. These
steps would further boost the available incentives for compliance.

In addition, when negotiating China’s accession protocol, China’s preferred
designation as a developing rather than developed country was a contentious
issue. However, following WTO accession, China does not wish to be labelled
as a developing country due to the implications for cases of alleged anti-
dumping. As a result, the WTO needs to consider establishing a clear definition
or workable criteria for designating new members as developed or developing
countries consistently in order to avoid such wrangles in the future. The final
implication for the WTO concerns the dispute settlement process. This process
seems generally satisfactory as, contrary to concerns prior to China’s accession
in 2001, the process has not been swamped by China-related disputes. In fact,
the dispute settlement process has offered a useful alternative to the threat of
unilateral sanctions by trading partners such as the US, which were prevalent
in the 1990s. The dispute settlement process could thus be used to encourage
non-members to join the WTO framework of protection as a way to avoid such
unilateral pressure.

8.3.3  Implications for Trading Partners

The implications outlined above for the WTO also link closely to the implica-
tions for China’s powerful trading partners such as the US and the EU. Firstly,
it is clear from the 2007 WTO dispute initiated by the US against China regard-
ing TRIPS enforcement that it can be difficult to collate enough evidence to
bring a dispute to the WTO dispute settlement body. As emphasised by the
Panel Report, anecdotal weaknesses in the enforcement system are insufficient
to initiate an action; the complainant must have clear evidence of systemic fail-
ures. Therefore, this reinforces the idea that compliance is difficult to assess
objectively and that a more comprehensive model of TRIPS compliance is nec-
essary to understand the complex processes of compliance in different countries.

The second and arguably more important implication for key trading part-
ners of China is that the policy of denouncing the Chinese government in
an effort to force stronger IP enforcement is unlikely to succeed. External
pressure from the United States Trade Representative (USTR) and their
Section 301 mechanism of identifying countries annually seen as IP offenders
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is unlikely to produce sustained improvements in the enforcement system
without corresponding internal changes. This is because external pressure
may optimistically increase central government intention to comply, but with-
out any essential improvements in the capacity to comply. Indeed, pursuing
external pressure may not even increase intention to comply and instead may
only result in resentment.

A more productive long-term strategy to improve TRIPS compliance and
IP enforcement in China would be to continue to work with Chinese rights-
holders, legal personnel and judges to improve their capacity to enforce IP
effectively. Such initiatives have increased in both number and scope since
China’s WTO accession, but it is important to stress that this type of coopera-
tive activity should remain the focus for trading partners seeking to influence
China’s IP system in the future. Ultimately, without domestic rights-holders to
pressure for IP protection, the system cannot effectively operate to protect IP
in the long term. Turning to the wider implications for global IP protection,
as shown in Chap. 3, the broad membership of the WT'O was found to act as
a positive influence on the likelihood of TRIPS compliance; it could thus be
argued that key trading partners should encourage remaining non-members to
accede to the WTO in order to increase this effect.

8.3.4  Implications for the Chinese Government

Many respondents in this study recognised that the central government in
Beijing is strongly committed to enforcing IP rights effectively in China. It
is crucial that the Chinese government is praised for this and encouraged to
maintain this level of commitment to IP development in the future. However,
although the central government may have the intention to fully comply with
the TRIPS Agreement, there are issues of capacity that prevent full compliance.
It must be borne in mind that many of the factors necessary for the operation
of an effective IP system lie outside of the IP system itself: for example, “a
consciousness of legal rights, respect for the rule of law, an effective and inde-
pendent judiciary, a well-functioning innovation and competition system, basic
infrastructure, established business practices and a critical mass of local stake-
holders” (Yu 2016, p. 40). Consequently, there is a need to look beyond the
IP system when considering the wider process of reform in China. Additionally,
this broader perspective reflects the implication for trading partners that exter-
nal pressure is unlikely to make a difference to the overall implementation and
effectiveness of the IP system in the absence of progress in the other areas.
On the other hand, despite these issues of capacity which may not be easily
resolved, there are minor changes that the government can make to improve the
effectiveness of the current IP system. Two general issues which emerged from
respondents’ comments on IP enforcement are a lack of consistency and a lack
of transparency. Thus, the government could elude complaints about inconsis-
tency by avoiding enforcing IP in “crackdown” campaigns, for example, annual
enforcement campaigns which are renowned for taking place around the World
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Consumer Rights Day held each year in March. With regard to transparency,
although transparency of the relevant laws and regulations is now cited by
respondents as much improved, transparency concerning enforcement actions
is still subject to some criticism. Therefore, the government could further
improve transparency by making available detailed enforcement statistics. This
could also help in the fight against local protectionism; if local enforcement
statistics show a markedly low level of fines, for example, there may be reason
to suspect some low-level corruption in that area. Further, increased transpar-
ency around enforcement actions would also alleviate complaints from rights-
holders that they are excluded from the enforcement process.

There are also a few minor substantive amendments that the government
could consider making to the existing legislation. As discussed in Chap. 7,
perhaps the most pressing of these would be improving the civil procedure
rules and shifting the burden of proof to the respondent when calculating
damages. Finally, the role of Chinese enterprises is key to sustaining improve-
ments in the IP system in the future. For example, the current restrictive rules
governing the formation and operation of NGOs in China could be relaxed to
encourage Chinese enterprises to join together to cooperate on IP issues. This
would also support the stated aim of developing innovation in contemporary
China. At this juncture, it is undeniable that the Chinese government has rec-
ognised that the previous approach to economic development of relying on
low-end manufacturing at the same time as attempting to develop an innova-
tive high-tech sector is ultimately unsustainable. As the flood of recent news
stories concerning inferior quality Chinese products shows,! the label “Made
in China” is highly vulnerable to downgrading and consequently, efforts are
increasingly being made to regulate compliance with quality regulations. The
Chinese government appears to have realised that prioritising innovative enter-
prises over protecting imitative manufacturing enterprises is a better strategy
for continued economic growth as seen through both official rhetoric as well
as in substantive policies such as offering financial incentives for patent filings.
It is clear that the stronger commitment from the central government in China
has been a primary factor in driving forward the improvements which have
been witnessed in the IP system over the past few years. It is to be hoped that
not only does the central government maintain such levels of commitment but
also that similar levels of commitment can spread to provincial and local levels
of government as the benefits of stronger IP for economic development begin
to be more widely experienced.

8.3.5  Implications for Rights-Holders

The consistent message from respondents seems to be that although the current
system of protection is not perfect, it is still effective enough to offer some pro-
tection against infringements. The key is for rights-holders to seek to engage with
the system instead of criticising from the outside. Thus, rights-holders should
be encouraged to initially register their IP rights in China and if infringements
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subsequently arise, then infringers should be pursued through the various mecha-
nisms offered. A further implication for rights-holders in China is to consider
their collective position. In order to pressurise for future improvements in the IP
system, rights-holders should support the formation of pressure groups or indus-
try associations for Chinese companies, either independently or in cooperation
with foreign groups. Thus, there may be scope, for example, for the QBPC to
work with domestic holders of well-known trademarks to campaign together for
more effective IP protection.

From respondents” comments in 2015, it is clear that there is somewhat of
a divergence in strategies employed by rights-holders particularly from MNCs
in China with some continuing to rely on administrative enforcement by local
level branches of the AIC and to build cooperative relationships with key AIC
personnel. Others have largely abandoned administrative enforcement as an
effective strategy to tackle counterfeiting in the long term due to a belief that
such raids will only ever catch the small infringers, not the “big fish” or bosses
who quickly move on to new premises with new frontmen. Indeed, such large-
scale infringers often see administrative fines or seized goods as just a cost of
doing business rather than as an effective deterrent.

Consequently, some rights-holders are pressing for greater numbers of
transfers from administrative to criminal liability as the penal system is justifi-
ably believed to hold more of a “fear factor” for potential infringers. On the
other hand, other rights-holders are instead shifting their focus from counter-
feiting to product liability. By focusing on the safety and efficacy of products,
rather than infringement of their individual proprietary rights, the focus of the
enforcement can thus be shifted to consumer protection which may be more
likely to receive full support from relevant authorities. A further concern for
rights-holders in China to ponder is: how can success be measured in the fight
against IP infringements? Does more raids carried out, more fines imposed,
more infringers caught equal a more successful IP strategy or less? It is clear
that there needs to be a shift in many companies from seeing IP enforcement
as an isolated activity, to a cross-departmental approach in which IP-related
information from all around the company from design, manufacturing, sales,
after-sales, and so on can be captured. This again emphasises that small-scale
raids can be ineffective as an enforcement mechanism; on the contrary, there is
a clear need to gain intelligence about the entire supply chain in order to effec-
tively protect IP. There is also a distinct message from respondents that there
is significant scope for many domestic rights-holders, particularly those from
small- and medium-sized enterprises (SMEs), to realise the full monetary and
strategic potential of their proprietary intellectual property.

8.4 CONCLUDING THOUGHTS

This study had several intriguing or unexpected findings; for example, contrary
to several previous studies and many observers of China’s legal system, cultural
influences such as Confucianism and socialism were not found to be major



IMPLICATIONS AND CONCLUSIONS 183

influences on the current IP system. In addition, a lack of transparency had
previously been cited as a major flaw in the current system, whereas respon-
dents in this study, particularly in 2005, actually identified transparency as a
key improvement they had recently witnessed. As a consequence, enhanced
transparency in the legislative framework could be said to be one of the cru-
cial fundamental changes brought about as a direct result of WTO accession.
However, transparency in enforcement actions could still be further enhanced
and thus, this could be an area for potential future progress.

Other surprising findings included the discussion of the bureaucratic struc-
ture of IP agencies by respondents. It had previously been suggested that a
unified IP agency could streamline the enforcement process and minimise
bureaucratic rivalries. However, respondents recognised this to be impracti-
cal as not only is IP such a broad field, but China is also a huge country to
administer from one central agency. Finally, it must be recognised that many
respondents were keen to point out a more balanced picture of the IP system in
China, as many critiques of the current system by external commentators only
criticise the remaining flaws without praising the progress China has already
made. On the contrary, the majority of respondents in both 2005 and 2015
were optimistic about the prospect for future improvements.

Clearly, this study has raised some important questions for the study of com-
pliance with international agreements, both in China and within the WTO
international trading system. In terms of implications for theory, this study
suggests that previous studies of legal development in China have largely over-
looked the significance of the specific international obligations, whilst existing
theories of compliance have mostly focused on the specific obligations rather
than characteristics of the specific country involved. Therefore, it has been
argued that by combining the strengths of these previous studies, a more inclu-
sive approach can produce a more comprehensive and valid model of com-
pliance, applicable to the specific context of China’s TRIPS compliance. The
comprehensive model of compliance described in this study was applied to the
specific context of assessing China’s compliance with the TRIPS Agreement. In
order to test the reliability of this amended model, further research could apply
this model to the context of China’s compliance with other international agree-
ments such as environmental accords or arms control treaties. Alternatively, the
model could be applied to TRIPS compliance but in other WTO member
countries. This may be a useful tool of analysis in more recently acceded WTO
members such as Vietnam or Russia; as they also have to comply with TRIPS
immediately upon accession, efforts regarding TRIPS implementation, compli-
ance and effectiveness are crucial.

Turning to policy implications, this study also has significance for various sec-
tors, including the WTO/TRIPS framework itself, China, key trading partners
such as the US and individual rights-holders themselves. The WTO needs to
recognise that future reforms to the international trading system should consider
the consequences for compliance of broad trade-related negotiations; namely
that members may agree to certain obligations in order to achieve concessions
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in another area, but subsequent compliance may be harder to achieve than in
negotiations over a single issue. This study has also demonstrated that the fair-
ness and precision of the obligations are highly significant factors for compli-
ance. In terms of implications for China, it is undeniable that China must be
praised for the substantial reform efforts to date; these demonstrate that China
will strive to fulfil international obligations as a responsible member of the
world order, in addition to confirming the central government’s recognition of
the importance of IP for future economic development. As well as minor leg-
islative amendments, the Chinese government should be encouraged to move
away from the irregular crackdown approach to IP enforcement and to con-
tinue to strengthen both consistency and transparency in enforcement, in order
to attempt to confront the deeply ingrained problem of local protectionism.

Ultimately, sustained changes to the intellectual property system need inter-
nal pressure to succeed and thus, domestic rights-holders should be supported
in their efforts to monitor and improve the existing system. Overall, China
has already made substantial improvements to the system of IP protection and
respondents participating in this study remain optimistic about the prospect
of future improvements. A cooperative approach from external stakeholders
focusing on building capacity, particularly in the enforcement framework, and
within all levels of government would also be conducive to encouraging long-
term sustained improvements in the IP system. If cooperative efforts could be
focused on improving China’s capacity to fully comply with TRIPS, then this
long-term process of reform may be hastened.

From reflecting on the two stages of the project carried out a decade apart,
it seems clear that the dominant theme in 2005 was the immediate impact of
WTO entry and the subsequent legislative changes that were made to attempt
to comply with the TRIPS Agreement. On the other hand, the dominant
theme emerging from the interviews carried out in 2015 was the key role of the
government in encouraging and stimulating innovation and of domestic rights-
holders in pressuring for more effective IP protection and enforcement. It is
undeniable that sweeping changes had been made to the IP system in China
in the intervening decade, and I am confident that significant progress will
continue to be made in the future as domestic innovation continues to grow.

NoOTE
1. See, for example, BBC (2007).
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APPENDIX 1:
QUESTIONNAIRE ON INTELLECTUAL PROPERTY
IN CHINA

The aim of this questionnaire is to evaluate the effectiveness of the intellectual
property (IP) system in China and identify ways in which the system could be
improved. Your cooperation with this survey is very much appreciated. Please
answer the questions in as much detail as possible, according to your firm’s
experiences in China.

AU E )2 1) H B2 T VPO RR B BEAE [ A Rk 5 4 LR i)
FATRR VA AT SO 12 o AR H RO I B A &R 1S AR 5 =l E
06 J AT REVEGH T [0 25 7] L

All information given will be treated as strictly confidentinl and will be made
anonymous. No names or company names will be used under any circumstances.

UEHT BT, B A A4 146 P £ S AIORE 4 7™ A% DR 5 O AR 4% o o ZEAR AT 1
T NER T T AN S AR

1. Please choose one of the following options to describe the goods or
services that your company provides: 5t 7] & (AT = i 5l i 552
O Agriculture; Rl
[ Aviation; i =
[J Banking, Finance, Insurance; 847k, 4l TREE
[J Education and Training; (5,35l
O Energy, Utilities, Environment; ¢ &, 5l #1355
[J Fashion and Luxury Goods; 47 UFE, 1% i
J Food & Beverage; &%), Tkl
O Leisure, Tourism, Hospitality; A&, k{7l
[J Manufacturing; fill3&)

[J Media and Advertising; f& 88/, |42
[0 Professional & Business Services; BV, i Mk AR &4k
[J Technology, Telecommunications; 1. 2%%, {5
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[0 Wholesale, Retail; fit & i, ZER
O Other (please specify); HAth (15 FEAIHHA)

2. How many offices does your company have in China and in which cities

are they located? 53 7] 7£ 1 [E A 2 /b K Ip AL, B AT T-WR LE 35k 117 2
| |

3. Ifapplicable, how many offices does your company have worldwide and
in which countries are they located? 415 1E H KL, ormlH £ /0K
SR IR AL EATTHR o A AE IR £ [ 52

Where are the headquarters of your company? 5% &) [ & 5 75 0k [ 52
[J China; [
0 Worldwide; 4=1H 519
4. How long has your company been operating in China? 5% &) ££ 1 [E Jf
CAEZE S
[J 0-2 years; 0-2 4
[ 2-5 years; 2-5 4
[J 5-10 years; 5-10 4
[J More than 10 years; 10 4 L4 [
5. Is your company involved with intellectual property in China? % 7] & 73
W R B BRI
O Yes; &
O No;
0 Don’t Know; AN F11H
6. Ifyes, what types of IP do you deal with? (Please choose all that are appli-
cable): 412 T B AR T Ah AR BT R FE T i 1 16 0
[J Patent; & FFL
[J Utility Model; S F 8 74
O Industrial Design; Tl 51t
[J Trademark; & hrY
[ Copyright; ZE{ERL
[ Other (e.g.) Trade secrets; HAth i p b Ak %
7. Have you noticed any changes in IP protection in China over the past
five yf:ars> R R B & HAEFNR =BT R A AT AR 1k
O Yes: =&
O No: %
0 Don’t Know: ANA11E
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. If you have noticed a change, would you characterize the change as

positive or negative? (—2 = negative change, 0 = no change, 2 = positive
change)

I SRS OV R B A T R 1% A A T AR R 2 B ) 2

(—2=TH R IR, 0= 224 2= AR 1 324K

0-2 0 -1 oo 01 02
Would you please give details on any changes observed: 15 4R &

FITALEE S 1324k

10.

11.

12.

13.

14.

15.

What do you think prompted these changes? /RN ARZAT AR T X
B4,

In your opinion, how effective is the current system of IP protection in
China?

(1 = completely ineffective; 6 = entirely effective) £ FE K, H E AT 1
R BRI A R8O T2 (1= 58 A AR 6= A L)

01 02 03 L4 05 e

Has your company ever experienced any problems with protecting IP in
China? 4 5 7 7 R 8 1L R B % 7] 2

O Yes; 7&

O No; 77

0 Don’ t Know; AN

In your opinion, how serious are the problems you have experienced?
(1 = not at all serious; 6 = extremely serious) i 2| 1] v @A 2 ™
H(1=ARAA ™ 8, 6= MR ™ )

01 02 03 L4 05 e

In your opinion, what is the main cause of any problems that you have
experienced? 7ERET K, I AL A2 1) 32 ZE R R AT 42

O Poor legislation; .i%5A R

[ Poor enforcement; FWEAN 1)

[ Both; &

[0 Neither; #A/2&

[0 Not sure; /i 28

To what extent do you think the following factors contribute to the
current state of the IP protection system in China? {ErFiFEEE L &N
AU B EE R T RR P AR R

(0 = no contribution; 6 = major contribution )(0=y%1 TT#k,6=1 L TTH#R)
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Lack of the concept of individual rights in o] 100 200 300 400 50 e
China: &1 [E 8 Z S AR

Influence of Confucianism; i #1521 o] 100 200 300 4[] s eld
Influence of socialism; #2352 o] 100 200 300 400 50 6l

Lack of public awareness of 1P rights; it = %1 ol 10 20 300 40 50 el
W R AL RR

The role of the government in the economys; o] 100 200 30 40 s e
TEZ R BUM A

Perception that IP only benefits foreigners; o] 10 200 30 40 50 6
LR PR HO AE B R

Local protectionism; 77 {4 3= X ol 100 200 300 400 500 6
Over-reliance on public enforcement o] 10 200 30 40 50 6
mechanisms; = 5 {5 A 3 St AL

Lack of consistency in enforcement; S o] 10 20 300 40 500 e
Z 5t

Lack of a unified agency for dealing with IP; o] 100 200 300 400 s e6ld
B Z AR AL R — B

Weak judicial enforcement; iEBEHATA ) o] 10J 200 300 4[] 500 6l

Lack of trained and experienced legal personnel; o] 100 200 300 4[] 501 6]
BZ I 7= AR & RN 7

Lack of transparency; /b i% B i o] 100 200 300 40 500 e
Length of the process; i FE KK o] 100 200 300 40 500 e
Inadequate penalties; 7% 454 o] 100 200 300 400 50 e
Lack of powers to enforce court judgments; o] 100 200 300 40 500 el

PATIERBE IR AL T 8%

16.

17.

Could you identify any other factors, apart from those listed above,
which also contribute to the current state of the IP protection system in
China? B [R5 P41 i — L5 2R A0 S RE 75 4 H 3 B0b B R0 IR BUER
PURZSHIHAB R 3R

How do you think IP protection in China could be improved? &I\~

FE b B SRR RUOR S B F] LS B

[J More money dedicated to IP protection; & N5 % [F1 R0 R = AULRH

BRI

O Campaigns for greater public awareness; JI58 A Ak = H 1 H AL 15 2

OJ Better training for legal personnel; %5 T4 Molk & 5 47 15

O Better training for customs personnel; %5 T % N\ 53 B4 (1351

O Better training for administrative personnel: 25 747 BUE B 571 5 4F
bl

[J Greater international cooperation; /I3 E pr&1F

O Stronger commitment from central government; >k [ H1 S EU A
T3 R

[J Other; &

(Please give details 15 FE4HIA)
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18. What other comments do you have about IP protection in China?

S v [ B R AL LR IR A HLE T L

This information will be detached from the survey to ensure confidentiol-

ity is maintained. No names or company details will be vevealed under any
circumstances.

UETH SR 5 R A 148 7 B DU R LS . AEARAT B O T, N AN A4 BA 7
TR BRI 2 WOE R

A.1l. FoLLow-Up INTERVIEWS )G £ V)7 1%

19. Would you be willing to take part in a follow-up interview? & & 2 0
Ja BT R 2
O Yes; &
O No; 77

20. If yes, please indicate which type of communication you would prefer
for the follow-up interview: U152 1% % BIAE 5 2L 059 H 48 fni m) 5 FH
AT SR ) AT
(You can choose more than one A £ &%)

[ Telephone; HL i

O E-mail; B-FHEMA

[ Face-to-face; Tfi X H
O Mail; {544

[ Fax; f6 &

A.2. ContacT DETAILS BE £ 7

] % FK Company Name

Ik & N4 Contact Name
BR 45 Position

Hbdil: Address

HL1ii 5% Telephone Number
£ 353 Fax Number

B HBA E-mail Address

Thank you very much for your support; your vesponse is invaluable to my research.



APPENDIX 2:
SAMPLE INTERVIEW (QQUESTIONS

1. For how many years have you been working in the IP-related field (in
China)?
A (h B SRR BUR SR U T A T 24 T

2. For how many years have you had experience of the IP protection
system in China?
EAENFE SRR BURSR R AT R TR 204 72

3. What aspects of the IP system have you experienced in that time?
T 1H S0 ) A4 f 380 ) 2 R VR P LA 2R PR AR £ 7 T 2

4. Could you please outline your experiences of the current IP (adminis-
trative /judicial) system in China and how it operates in practice?
B 5 R — T A0R 53T T R (1 B/ 7 k) 8 67 o [ 9t
e AR, DA R A S B Hh o AT s AR g2

5. How has the (administrative/ judicial) system of IP protection changed
during that time?
FE IR A R BURA R R AEAT BUER G =]9207 Th A A2 4e:

6. Would you characterise the changes as largely positive or largely negative?
PR AT A 56 (A2 AL A2 DT THE 2 S iy =2

7. What positive /negative changes have you noticed?
RV J55 28] 1 L T B 7 T P AR A A T 2

8. How have changes to the formal substantive laws affected the enforce-
ment of IP on the ground?
T I T B (0 2R A X R U LA STt AT TS O 5 2

9. Why do you think the system of IP protection has changed during that
time?

PRVEFFEIVR AL LRI 1 ZR AR X BRI 1] LA A2 AR A F it DR A R 2
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10. What further changes do you think are necessary to the current
system?

PRI H BT I R GEE RLZ AT B B U 58 3 2
11. What advice would you give someone seeking to protect their IP in
China?

PRA AR A o [ ORI B R RTR P AU (T
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