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FOREWORD

Bruno Simma

Judge of the International Court of Justice

Major concerns as well as interests beget ideas, then concepts, principles,
eventually practice, practice of law, at least sometimes. These are the familiar
ways of all law including international law, everywhere and at all times. The
present book on International Law and Sustainable Development. Principles
and Practice is a vivid testimony in favour of that process.

International legal doctrine, while forever seeking to establish or at least paint
certainty and predictability of legal order, has recently had to grapple with
relatively unfamiliar, possibly somewhat unsettling phenomena of international
life, to wit the proliferation of states, international organisations and of non-state
actors, the “opening up” of supposedly “self-contained régimes” (such as that
of the World Trade Organisation) and of the classical system of sources of
international law, to name but a few.

Two of the most important legal questions arising from these changes of inter-
national socio-political reality, so to speak, constitute the central theoretical
theme underlying all chapters of this copious collaborative work. The first is
the emergence of evocative ideas relating to at least two pressing global prob-
lems, environmental degradation and poverty. The second concerns the still
somewhat controversial contention, made at least implicitly throughout the book,
that the principle of “sustainable development” is amply supported and re-
enforced by numerous instances of “practice”, justifying its elevation into the
pantheon of international law.

Principles and practice of international law, its raw material, have one thing
in common: both may develop from a state of amorphous flux until, after
meanderings, and metamorphoses — “Prinzipienwanderung”, “Verdichtung von
Praxis” — they may crystallize as the (legal) crux of a subject matter, perhaps

enjoying unquestioned even unchallengeable authority in law. Naturally, while
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some good ideas have succeeded in this manner, for instance “self-determina-
tion”, others, such as that of the “common heritage of mankind”, have had a
more mixed reception.

However, there has been much debate, if not confusion lately about the range
of sources of international law and, more particularly, about the tests for their
validity, confusion that was, if anything, compounded by the International Court
of Justice in its Nicaragua judgment of 1986. Fortunately, neither the editors
nor the contributing authors have embarked on a review of that already some-
what dated theoretical debate. Nor have they sought to contribute to it. Instead,
they have, refreshingly, assembled a variety of case studies all illustrating
instances of practice, some of it state practice, deduced from the principle and
objective of sustainable development. In so doing they have embraced con-
temporary complexity of international life, not merely state practice, thereby
avoiding siding with either the dwindling number of traditionalists who
tenaciously cling to the biblia pauperum of Article 38 of the Statute of the
International Court of Justice, or with radical obfuscationists steeped in the art
of campaign-hardened advocacy of their preferred standards of international
law, regardless of the degree of their acceptance by the community of states
or even by different so-called civil societies.

Still, the first part of the book presents an overview of the evolution of prin-
ciples, some kind of quasi-theoretical prolegomena to the case studies assembled
in parts two and three of the book. These studies examine practice in the fields
of International Trade, Foreign Investment, Human Rights and Natural Resources
and Waste Management as well as selected Regional and National Experience
in Europe, Africa, Asia and Latin America.

The editors, as well as most authors who contributed chapters to this volume,
readily acknowledge some degree of relative conceptual uncertainty inherent
in sustainable development. But perhaps it is inevitable that content and contours
of an integrative concept such as that of sustainable development which was
endorsed as such by the world community as a whole, lacks the kind of clarity
of articulation of concepts one might be accustomed to in a more limited,
homogeneous group of states. However, that need not necessarily be considered
a disadvantage. Indeed, it may well have been the very lack of conceptual rigor
which permitted the entire world community to embrace it.



PREFACE

Kamal Hossain

This volume on International Law and Sustainable Development. Principles
and Practice is a tribute to the creativity of the contributors and to the seminal
character of the concept of sustainable development. This concept, injected into
the discourse on environment and development by the Brundtland Commission
Report (1987), became the keystone of the Rio Declaration (1992) which was
adopted by consensus by the international community at the 1992 UN Confer-
ence on Environment and Development in Rio de Janeiro (UNCED). It has since
then inspired principles upon which a new global economic order can be based
— one which would be responsive to the legitimate, even if competing, expecta-
tions of all states. The quest for such an order has been continuing over several
decades. Since the mid-sixties, UNCTAD has provided a forum for developing
countries to present proposals for reform of the global trading system. A more
radical initiative launched within the UN was the call for a New International
Economic Order (NIEO) put forward in the special session of the UN General
Assembly in 1974, followed by the formulation of a Charter of Economic Rights
and Duties of States. However, the process has been arduous. Negotiations
within UNCTAD were described as ‘a dialogue of the deaf’. In other inter-
national fora North-South encounters became increasingly confrontational and
unproductive despite the fact that there were genuine concerns on the part of
both developed and developing countries about the operations of the global
economic system. One dimension which reflected mutual concerns related to
the threat of environmental degradation resulting from economic activities.

International lawyers were drawn into this process since reforms called for new
legal frameworks to regulate trade, investment, financial flows and technology
transfer. In 1978 the International Law Association (ILA), after some debate,
decided to take steps which led to the formation of its Committee on Legal
Aspects of a New International Economic Order. It provided a discussion forum
for international lawyers across the north-south divide. At its meeting in Seoul
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in 1988 and after several years of constructive debate, it succeeded to adopt
by consensus a declaration on the emerging and evolving legal norms of a new
international economic order (“Seoul Declaration’). Given the stalemate in
international fora on the establishment of a NIEO, an opportunity was presented
to the international community at UNCED in 1992 to seek and achieve con-
sensus on basic principles on the environment and development. The Rio
Declaration spelt out a set of principles aimed at promoting sustainable develop-
ment. These principles provided signposts to be followed in formulating and
elaborating legal norms. Thus, principle 1 stated: “Human beings are at the
centre of concern for sustainable development, and “are entitled to a healthy
and active life in harmony with nature”. Principle 3 declared that: “The right
to development must be fulfilled so as to equitably meet developmental and
environmental needs of present and future generations.” Principle 4 asserted
that: “In order to achieve sustainable development, environmental protection
shall constitute an integral part of the development process and cannot be
considered in isolation from it.”

Agenda 21 adopted in Rio established a programme for action for sustainable
development which included the formulation and elaboration of appropriate
legal principles and rules. Rising to that challenge, the ILA established a
committee to work on the legal aspects of sustainable development. This com-
mittee was able to move beyond the Seoul Declaration and to address issues
which involved striking a balance between competing concerns and interests
of different segments of the international community, while keeping in view
overriding common concerns. At its meeting in New Delhi in 2002 its efforts
culminated in the adoption by consensus of a Declaration of Principles of
International Law relating to Sustainable Development (“New Delhi Declara-
tion”). This Declaration was circulated as a UN document at the World Summit
on Sustainable Development as well as at the following session of the United
Nations General Assembly (A/57/329). Having completed its work, the commit-
tee was disbanded and replaced by a a new committee on sustainable develop-
ment established in 2003. It is gratifying to see that the new committee has
moved ahead with its work and succeeded in attracting a great many interested
scholars eager to make their contribution to this volume.



Preface iX

As this volume is being prepared for publication, a reassuring statement was
published in the International Herald Tribune of 23 June 2004, recognizing the
importance of international law in shaping a new global order, a statement made
in a joint article by the Foreign Minister of Sweden Laila Freivalds and the
British Foreign Secretary Jack Straw on “A Global Order based on Justice”:
“There can be no peace without justice, no freedom without human rights and
no sustainable development without the rule of law.”

Kamal Hossain

Vice-Chairman of the International Law Association (ILA); Chair, ILA Committee on
Legal Aspects of Sustainable Development (1994-2002); former Minister of Foreign
Affairs of Bangladesh.
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INTRODUCING THE BOOK

The editors
Nico Schrijver and Friedl Weiss

“Sustainable development” has captured peoples’ imagination, appears to be
en vogue, sometimes almost resembling a new mantra. However, as this book
will show, sustainable development far from being a purely ephemeral pheno-
menon, has become rooted in manifold practice, that of states as well as of
international organisations.

The invention of new legal concepts is normally a rare occurrence and
always challenging. Where some such concepts, for instance those of the “most-
favoured nation treatment” and of “self-determination” have evolved, maturing
from idea to legal standards or norms, others such as that of the “common
heritage of humankind” or of a “New International Economic Order” (NIEO),
or the “basic needs strategy” have faded away, having lost their initial evocative
appeal.

However, sustainable development, at least as a concept, is not going to
disappear from sight, as these mentioned concepts have. On the contrary, it
can be confidently predicted that sustainable development will remain with us
because, clearly, it has already successfully established its credentials, both as
an idea and as a legal concept in law. We believe, consequently, that one can
show that sustainable development has already evolved beyond the realm of
ideas, concepts, even that of policy objectives, or reference standards. In fact,
this book contains considerable evidence tending to show that sustainable
development has acquired the status of a normative standard in a variety of
ways and areas. In short, we believe the book will demonstrate that there is
“practice” of sustainable development and that more of it remains to be dis-
covered and analysed.

Indeed, sustainable development, together with the twin principle of good
governance, is widely recognised as the response of society to such main global
problems as affect humankind as a whole as well as its habitat, “mother earth”.
Climate change, loss of biodiversity, ozone layer depletion and extreme poverty
spring to mind. Even if scientific predictions or assumptions as to the degree
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of environmental degradation and of poverty are not always correct, problems
stemming from unsustainable practices abound, at global, regional, national
and local levels.

What then does sustainable development mean? Many definitions have been

proffered whether in political, economic or legal discourse. However, the

definition suggested by the Brundtland Report of 1987 is still the best and the

most widely accepted definition: “...development that meets the needs of the

present generation without compromising the ability of future generations to

meet their own needs.”' Key components of sustainable development have been

further developed through a number of techniques and processes, including

treaty-making, case law, doctrine and instruments adopted by relevant Non-

governmental Organisations, such as the World Conservation Union (IUCN)

and the International Law Association (ILA). For instance, at a conference in

New Delhi in 2002, the latter adopted a Declaration of Principles of Inter-

national Law Relating to Sustainable Development.” That Declaration purports

to capture its key contents in the following seven principles:

1. The duty of States to ensure sustainable use of natural resources;

2. The principle of equity and the eradication of poverty;

3. The principle of common but differentiated responsibilities;

4. The principle of the precautionary approach to human health, natural

resources and ecosystems;

The principle of public participation and access to information and justice;

The principle of good governance;

7. The principle of integration and interrelationship, in particular in relation
to human rights and social, economic and environmental objectives.

SN

The last of these principles, that of integration and interrelationship, best
characterises the nature of the concept of sustainable development as being

1 World Commission on Environment and Development, Our Common Future, Oxford,
Oxford University Press, 1987, p.43. The chairperson was Gro Harlem Brundtland, the
former Prime Minister of Norway.

2 This ILA Declaration was brought, by the governments of Bangladesh and the Nether-
lands, to the attention of the Johannesburg summit as UN Doc.A/CONF 199/8 and later
the United Nations General Assembly in New York as UN Doc. A/57/329. The Declara-
tion appeared, with an introduction, also in 49 NILR (2002), p.299. The final report
of the ILA Commission and the New Delhi Declaration were published in ILA, Report
of the 70™ Conference New Delhi, London, 2002, p- 22 and p. 380 and can also be found
on www.ila-hq.org
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essentially an integrative concept. As such, it is building on the foundations
of three special areas of international law, namely international economic law
relating to development, international environmental law and international
human rights law. Evidently, these areas, separately and in combination, equally
concern both industrialised and developing countries.

But International law related to sustainable development is more than the
sum of these three parts. This gives rise to the question, addressed throughout
this book, as to whether we are witnessing the emergence of international law
“for” or “relating” to sustainable development or whether the evolution of
sustainable development has already matured into a distinct branch of inter-
national law “of” sustainable development.

Viewed from another angle, one might ask what the proper role of inter-
national law is in the evolution, promotion and realisation of sustainable devel-
opment? In this regard, international law exhibits at least three distinct, yet
interrelated functions. The function of standard-setting, leading to the creation
of general norms, the function of providing specific regulations, and the function
of providing for instruments to monitor, supervise and enforce the general
norms.

With respect to the evolution of principles, as will be shown in Part I, we
see sustainable development recognised in a considerable variety of legal
instruments, including treaty law, covering a broad range of general fields,
particularly the environment, development, trade, decision-making, as well as
more specific regimes, such as climate change and fisheries.

As for the evolution of practice, most books on the subject pay considerable
attention to international environmental law. This book seeks to avoid un-
necessary duplication of such efforts. Instead, it aims, in Part II, at complement-
ing them by means of analysing the developments in other interrelated areas,
such as international trade, foreign investment, human rights and natural
resources and waste management.

Furthermore, the contributions to this book deal with issues in their multi-
dimensional settings, considering developments and activities not merely at
the global level, but also at lower levels where much instructive evidence can
be discovered that sustainable development is taking root at regional, national
and even local levels. Such experience is recorded in Part III of this book.

Ultimately, we trust the discerning reader will share our view that the concept
of sustainable development has rapidly “graduated”, first from being an invoca-
tive, perhaps inspirational, but merely political concept to being a principle
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possessing a widely recognised legal core. Subsequently, that principle
“graduated” again as a main policy objective of states, non-state actors including
multinational enterprises, and of international organisations, such as the United
Nations and the World Trade Organisation, to becoming central to a bewildering
variety of practice rooted in law. It is because this practice is substantial and
widespread that we feel confident asserting that sustainable development will
become an increasingly accepted benchmark in the future.
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PART I

SUSTAINABLE DEVELOPMENT:
THE EVOLUTION OF PRINCIPLES
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INTRODUCTORY NOTE BY THE EDITORS
TO PART I

“Principles” have played a key role in the evolution of international law relating
to sustainable development. Building on the UN Charter provisions governing
international economic and social co-operation (Articles 55-56), principles of
international law relating to development of newly-independent countries
evolved gradually. Often global conferences played a significant role in their
formation. Thus, the first United Nations Conference on Trade and Development
(UNCTAD I, 1964) gave rise to the emergence of such principles as the prefer-
ential treatment of developing countries in international trade, transfer of tech-
nology and sovereignty over natural resources. Similarly, the 1972 Stockholm
Conference on the Protection of the Human Environment, the first-ever confer-
ence which considered environmental conservation an issue of global concern,
initiated principles such as rational use of natural resources, the correlation
between the environment and development and State responsibility for trans-
boundary environmental damage of resource use. The United Nations Confer-
ence on Environment and Development held in Rio de Janeiro in 1992, com-
monly known as the Earth Summit, resulted in the adoption of the so-called
Rio Declaration on the Environment and Development. This Declaration contains
twenty seven principles which are often considered as “launching pads” for
relevant standard setting in these areas of international law.

Indeed, international law-making on sustainable development has proceeded
apace since the Earth Summit in 1992. A host of new multilateral treaties have
been concluded and some others relevant to sustainable development, such as
the UN Convention on the Law of the Sea, had entered into force. There appears
to be a need for due weight to be given, in a more balanced way, to both the

N. Schrijver and F. Weiss (Eds.), International Law and Sustainable Development Principles and Practice,
© 2004 Koninklijke Brill NV. Printed in The Netherlands, pp. 3-5.
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Introductory Note by the Editors to Part 1

developmental and environmental concerns, in order to achieve a comprehensive
and integrated set of prescriptions of international law for sustainable develop-
ment. At present developmental concerns are clearly given considerably less
prominence and weight in both international law-making and in academic
discourse than environmental concerns. Whereas some impressive follow-up
can be noted in the field of international environmental law, in terms of stand-
ard-setting through new conventions and through their implementation, little
progress can as yet be discerned in the field of international law relating to
development. This is illustrated in the contribution by Ximena Fuentes (Chile)
on ‘International law-making in the field of sustainable development: the
unequal competition between development and environment’.

International law-making is still very much based on the assumption of
sovereign equality of States, as recorded in the first principle in Article 2 on
Principles of the Charter of the United Nations. While many proposals have
been made to give more weight to the powerful and/or affluent, populous or
large countries, Chris Pinto (Sri Lanka) critically examines the relationship of
power to rule-making since the Congress of Vienna of 1815. Het points out
that the modern practice of decision-making by consensus, which has become
the guiding principle at inter-govermental meetings, barely disguises the fact
the power rather than the equality of states still rules in international rule-
making, especially in the field of international environmental law. The pursuit
of sustainable development, also through international law, is not just a matter
of inter-State co-operation but also requires the involvement of intergovern-
mental organisations, peoples and individuals, industrial concerns and other
non-governmental organisations. Duncan French (United Kingdom) focuses
on the role of the State and international organisations in reconciling sustainable
development and globalisation. The author makes a passionate plea for
recognising the continued relevance of public governance. It would hence be
wrong to diminish the role of the State and of international organisations in
reconciling the tensions between globalisation and sustainable development.

Sustainable development is a matter of concern both to developing and
industrialised countries. The latter bear a special burden for reducing and
ultimately eliminating unsustainable patterns of consumption and production.
This is well illustrated by the chapter of Yoshiro Matsui (Japan) on the principle
of common but differentiated responsibilities. Apart from the common set of
responsibilities for all countries, the author identifies two main legal con-
sequences of this principle: ‘double’ or different’ standards in favour of develop-
ing countries and the responsibilities of developed countries to assist developing
countries in their efforts to achieve sustainable development. This elaboration
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of sustainable development into more specific principles and their consequences
in practice is further illustrated in the chapter by Gerhard Loibl (Austria) on
the evolution of the climate change regime. On the one hand this regime
embarked in an innovative way on new roads to implement sustainable develop-
ment commitments. On the other, these have also become subject to the criticism
that they may have a negative rather than positive impact, especially those
allowing to achieve limitations and reductions of emissions abroad rather than
through domestic action to change unsustainable production and consumption
patterns. Meanwhile, the fate of the Kyoto Protocol is highly uncertain in view
of the current non-ratification by key countries such as the United States and
Russia.

Part I is concluded by a critical essay by Thomas Wiilde (United Kingdom),
who deplores that the sustainable development discourse has been excessively
driven by good intentions, often at the expense of ‘good consequences’.
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INTERNATIONAL LAW-MAKING IN THE FIELD OF
SUSTAINABLE DEVELOPMENT: THE UNEQUAL COMPETITION
BETWEEN DEVELOPMENT AND THE ENVIRONMENT*

Ximena Fuentes

Sustainable development has become a key concept in the field of international
environmental law and it is gaining increasing importance in the context of
international trade law and human rights law. However, it is not always easy
to grasp its normative content and its practical implications. Nevertheless, there
is ample consensus that sustainable development involves the idea of an integra-
tion of environmental protection and economic development.' The 1992 Rio
Declaration on Environment and Development recognizes this element of
integration of environmental and developmental aspects, particularly in Prin-
ciples 3 and 4:

1 The concept was propounded by the World Commission on Environment and Develop-
ment (WECD), which defined it as ‘development that meets the needs of the present
without compromising the ability of future generations to meet their own needs’: Our
Common Future (Oxford, 1987), p. 43. On the issue of integration of environment and
development see: Sands, ‘International Law in the Field of Sustainable Development’,
The British Year Book of International Law, 65 (1994), p. 338-9; Boyle and Freestone
(eds.), International Law and Sustainable Development (Oxford, 1999), pp. 10-11. The
work of the Committee on Legal Aspects of Sustainable Development of the International
Law Association is also relevant in this respect. Resolution No.15/2000 states that the
Committee is convinced ‘of the role that international law could play in clarifying the
concept of sustainable development and in promoting the development of a balanced
and comprehensive international law in the field of sustainable development and ac-
cording due weight to both the developmental and environmental concerns’: ILA, Report
of the Sixty-ninth Conference (London, 2000), p. 38.

Nico Schrijver and Friedl Weiss (Eds.), International Law and Sustainable Development. Principles
and Practice, © 2004 Koninklijke Brill NV. Printed in The Netherlands, pp. 7-37.
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Principle 3
The right to development must be fulfilled so as to equitably meet developmental
and environmental needs of present and future generations.

Principle 4

In order to achieve sustainable development, environmental protection shall constitute
an integral part of the development process and cannot be considered in isolation
from it.

Sustainable development, therefore, is based on the idea that due regard ought
to be paid to the protection of the environment, imposing some sort of constraint
upon the right of States to choose and apply their own developmental policies.
On the other hand, sustainable development also involves the idea that economic
and social development cannot be completely conditioned by environmental
concerns.

Various international instruments have introduced the notion of sustainable
development. In the field of the protection of the environment, the 1985 ASEAN
Agreement on the Conservation of Nature and Natural Resources, states in
Article 1(1) that:

The Contracting Parties, within the framework of their respective national laws,
undertake to adopt singly, or where necessary and appropriate through concerted
action, the measures necessary to maintain essential ecological processes and life-
support systems, to preserve genetic diversity, and to ensure the sustainable utiliza-
tion of harvested natural resources under their jurisdiction in accordance with
scientific principles and with a view to attaining the goal of sustainable development.

The concept gained full recognition at UNCED and many post-1992 environ-
mental treaties and declarations refer to it. The 1994 Convention to Combat
Desertification in those Countries Experiencing Drought and/or Desertification
admits that ‘... sustainable economic growth, social development and poverty
eradication are priorities of affected developing countries, particularly in Africa,
and are essential to meeting sustainability objectives.”> With regard to inter-
national watercourses, the 1995 Agreement on the Cooperation for the
Sustainable Development of the Mekong River between Cambodia, Laos,
Thailand and Vietnam was concluded precisely with the aim of co-operating
in all fields of sustainable development, utilization, management and conserva-

2 Textin Birnie and Boyle, Basic Documents on International Law and the Environment,
hereinafter, Basic Documents, (Oxford, 1995), pp. 513 ff.
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tion of water and related resources of the Mekong River Basin.’ Article 2(3)
of the 1995 Protocol on Shared Watercourse Systems in the Southern African
Development Community speaks of sustainable development, stating that:

Member States lying within the basin of a shared watercourse system shall maintain
a proper balance between resource development for a higher standard of living for
their peoples and conservation and enhancement of the environment to promote
sustainable development.

In a more general context regarding shared water resources, Article 24 of the
1997 UN Convention on the Law of the Non-Navigational Uses of International
Watercourses provides that watercourses states shall enter into consultation
concerning the planning of the sustainable development of international water-
courses.”

In the field of international trade law, the text of the treaty constituting the
World Trade Organization, in contrast to the previous GATT treaty, now
mentions sustainable development in its preamble. There has been some changes
in the approach that WTO Panels have adopted towards the relationship between
free trade and the protection of the environment, which is evidenced in the
Shrimps/Turtles decision (1998).” In this decision the Panel takes note of the
Preamble of the WTO and underscores that it ‘endorses the fact that environ-
mental policies must be designed taking into account the situation of each
Member, both in terms of its actual needs and in terms of its economic means’.®
It is also worth noting that NAFTA (North American Free Trade Agreement
between the United States, Canada and Mexico) mentions sustainable develop-
ment in its preamble and contains various provisions concerned with the en-
vironment. For example, in Article 1114.2 the parties recognize, though in soft
terms, that it is inappropriate to encourage investment by relaxing domestic
health, safety, or environmental measures. And, Article 104 provides that, in
case of a contradiction between NAFTA and certain environmental agreements,
the latter ought to prevail.

In the field of human rights law and international development law, it has
been recognized that sustainable development can work as a link between the

Text in International Legal Materials 34 (1995), pp 866 ff.

Not yet into force. Text in International Legal Materials, 36 (1997), pp. 700 ff.
WT/DS58/R, 15 May 1998.

Ibid, para.52.
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right to a healthy environment and the right to development.” Despite dis-
cussions about the normative status of the so-called right to development, this
concept seems to contain the basis for reconciliation between social and eco-
nomic development, on the one side, and the protection of the environment,
on the other. Accordingly, the 1993 Vienna Declaration on Human Rights states
that ‘the right to development should be fulfilled so as to meet equitably the
developmental and environmental needs of present and future generations’.®
In addition to this, poverty has frequently been identified as one of the causes
of environmental degradation. In this connection, Principle 8 of the Stockholm
Declaration states that:

Economic and social development is essential for ensuring a favourable living and
working environment for man and for creating conditions on earth that are necessary
for the improvement of the quality of life.

In a similar vein, the 1994 Convention to Combat Desertification stresses that
‘desertification is caused by complex interactions among physical, biological,
political, social, cultural and economic factors’.’

Since 1992, the tension between environmental and developmental concerns
has been a central element in international law-making process which has
resulted in the adoption of various treaties and international instruments in the
field of sustainable development. During the discussion which preceded the
adoption of the Rio Declaration it was clear that developing countries feared
that the Declaration could become a purely environmental text.'® They
succeeded, though, in the incorporation of developmental aspects, most notably
in Principles 3, 5, 7 and 12, and in the Preamble which affirms that one of the
aims of UNCED is the establishment of ‘a new and equitable global partnership
through the creation of new levels of cooperation among States, key sector of

7  Cancado Trindade, ‘Environment and Development: Formulation and Implementation
of the Right to Development as a Human Right’, in Cangado Trindade, Human Rights,
Sustainable Development and the Environment (San José, 1992), p. 43. The Draft
Principles on Human Rights and the Environment adopted by the Sub-Commission on
Prevention of Discrimination and Protection of Minorities in 1994 (UN Doc. E/CN.4/
Sub.2/1994/9) recognize ‘that sustainable development links the right to development
and the right to a secure, healthy and ecologically sound environment’.

8  A/CONF.157/123, Vienna Declaration on Human Rights, para. 11.

9  Preamble of the Convention. Text in Birnie and Boyle, Basic Documents, p. 515.

10 Report by Schrijver, ILA, Report of the Sixty-sixth Conference (Buenos Aires, 1994),
p. 115.
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societies and people’. However, later developments in the law pertaining to
sustainable development show that equilibrium is not easy to achieve and the
balance seems to tip in favour of the protection of the environment. This has
already been pointed out by Professor Schrijver in his Third Report to the
Committee on International Legal Aspects of Sustainable Development of the
International Law Association (1998):

This report provides further indication that the international law in the field of
sustainable development as it is emerging in recent years does not succeed in giving
due weight to both developmental and environmental concerns. During the period
under review (1996-1998) further progress could be noted in the field of international
environmental law, for example through the conclusion of new conventions such
as the Convention on International Watercourses (1997) and the Kyoto Protocol
(1997) to the Climate Change Convention and through improved ratification and
entry-into-force records of existing conventions. In contrast little progress can be
reported on international law relating to development. !

In his Fourth Report, Schrijver states that it has been proved extraordinarily
difficult to integrate developmental and environmental concerns.'> He describes
this negative situation in the following terms:

We cannot but note the erosion of some “traditional” principles of the law of
international development cooperation: equality is increasingly being replaced by
conditionality, partnership by “take or leave it”, preferential treatment in favour
of developing countries by graduation and integration into the GATT regime and
by common, but differentiated obligations in international environmental regimes.
Similar trends can be inferred from an analysis of the discussions in the context
of the WTO on a new Millenium Round and in the context of IMF/World Bank
on a new international financial architecture.'

One could attempt to explain the advantageous position that environmental
concerns are gaining, as compared to the slow pace of the developmental aspects
of sustainable development, by emphasizing the inadequacies of the international
law-making process in the fields of international economic and cooperation
law, which tends to discriminate against developing countries in various
respects. In particular, note must be taken of the existing inequalities at fora

11 ILA, Report of the Sixty-eighth Conference (Taipei, 1998), pp. 684-5.
12 ILA, Report of the Sixty-ninth, Conference (London, 2000), p. 669.
13 Ibid.
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such as IMF and the World Bank. Differences in economic achievement levels
of States, coupled with an unequal distribution of political power, result in
developing countries only playing a secondary role in the setting of the inter-
national agenda. Perhaps the paradigm of a non-participatory instrument was
the draft Multilateral Agreement on Investment negotiated under the auspices
of OECD, which was intended to be a global treaty on investment but excluded
non-OECD countries from the negotiation table. It is not surprising that it was
doomed to fail. However, besides all the problems that may be identified in
relation to the establishment of more equitable conditions in the fields of trade
and cooperation, the present unequal situation might also be explained on the
basis of certain features of international environmental law itself.

This chapter explores how some of the ‘well-established’ principles and
concepts of international environmental law, as well as some new developments
in this field, may have contributed to the tendency of excluding conditionality
and equitable considerations from the elaboration and application of an increas-
ing number of obligations taken by States in the field of the protection of the
environment. This, in turn, might translate into a loss of negotiating power by
developing countries in the context of international economic law and coopera-
tion law.

A. The democratic deficit in international environmental law

International law-making processes are not democratic, an observation which
also applies to international environmental law. Many commentators have
written on the democratic deficit that characterizes the international legal system,
I shall not, therefore, re-open this subject here. However, it would be useful
to bear in mind some aspects of this democratic deficit and how international
environmental law has attempted to overcome problems of legitimacy. It will
be argued that efforts to open the international environmental law-making
process to greater participation by the so-called ‘transnational civil society’ may
have been highly inefficient in bringing more democracy into the process.
Nonetheless, environmental law benefited from a beneficial side-effect of that
democratic deficit in that it had developed faster compared to international
development law.

States are still the principal actors in the international law-making process
and this is illustrated by their central role in the negotiation and ratification
of treaties and the creation of customary international law. In addition to this,
it must be borne in mind that international law-making in the context of inter-
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national organizations is also lead by States. In so far as the State performs
this preponderant role in international law-making, individuals might not feel
adequately represented by the decision taken.

Democracy is a concept that entails the idea that all citizens have a right
to participate in the decision-making processes that lead to the adoption of
policies that are applicable in their societies."* It also involves the idea that
there are some limits on majority decision-making and, therefore, that certain
rights should be protected."> Although political participation of citizens in their
own countries and the existence of basic human rights have been recognized
by international law, the international legal system as such is not based on the
idea of public democratic participation. As Crawford points out, there are a
number of features that evidence the lack of democracy in international law.'®
Among these, it is interesting to underline the fact that international law-making
lies essentially on the executive branches of the government. This predominant
role of the executive in the international arena makes the whole process of inter-
national law-making less transparent to the public, with the immediate conse-
quence that decisions may be taken without an open discussion, disregarding
the views of the various sectors of society.

Another aspect of the international legal system that contributes to this
democratic deficit is the principle of sovereign equality of States. Of course,
this equality is essentially a legal concept, as opposed to an economic and
political equality which does not exist. Although very often this principle is
waived, the general idea is that each State is legally equal to others, despite,
sometimes obvious, differences in territorial extension, number of population,
military capacity, diplomatic power and so forth. Notwithstanding some views
that refer to the General Assembly of the United Nations as the most democratic
organ within the organization, it is not clear that such a system, in which each
State has one vote, may be described as really democratic. If democracy is
understood as the citizens’ right to political participation, one has to concede
that the voting system at the General Assembly does not promote this idea.
The advantages, therefore of the “one State, one vote” system, if compared to
a system of weighted voting, are far from clear. The distortion is evident if

14 See Article 25 of the International Covenant on Civil and Political Rights; Article 3
of Protocol I to the European Convention on Human Rights; and Article 23 of the Inter-
American Convention on Human Rights.

15 J. Crawford, ‘Democracy and the body of international law’, in Fox and Roth (eds.),
Democratic Governance and International Law (Cambridge, 2000), pp. 92-3.

16 Ibid, pp. 95ff.
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one considers that countries differ in many respects, in particular, in population.
Bodansky describes the “one state, one vote” system as illegitimate, ‘since it
gives individuals in small states a greater influence on decision making than
individuals in large ones, and it creates the possibility that decisions could be
made by states representing a tiny fraction of the world’s population’.'” This
situation would be less serious if international norms were only to apply to the
rights and duties of States as such, without compromising rights and duties of
private individuals. However, one of the main characteristics of globalization
is that common people are touched by international norms each time more
frequently.

Sovereign equality notwithstanding, international law-making is not immune
to economic and political differences between States. This is another factor that
contributes to the democratic deficit in international law. It is evident that in
particular fields of international law, industrialized countries have more decision-
making power than developing countries. International monetary and develop-
ment law provide a good example. This is demonstrated by the FMI and the
World Bank. In more general terms, differences in power have also an impact
on international law making, after all “the capacity to determine the international
agenda has rightly been identified as a particularly effective form of power”.'®

The creation of international organizations and other cooperative schemes
also poses some questions about democratic participation in decision-making.
Again, the preponderant role of States and, in particular, their executive branches
might contribute to distancing decisions from the public. This point has been
elaborated in depth in the context of the European Community. In this line,
it is said that:

The existence of the Community has involved the transfer of competence on many
issues to Brussels and away from the nation state. This has meant that, in a literal
sense, matters are further removed from the citizen. It has also been a factor in
questioning the Community’s legitimacy: why should ‘those people over there’ be
making decisions which affect me ‘over here?."

17 Bodansky, ‘The Legitimacy of International Governance: A Coming Challenge for
International Environmental Law?’, American Journal of International Law 93 (1999),
p. 614.

18 Hurrell and Kingsbury, The International Politics of the Environment (Oxford, 1992),
p. 37.

19 Craig, ‘The Nature of the Community: Integration, Democracy, and Legitimacy’, in
Craig and De Biirca, The Evolution of EU Law (Oxford, 1999), p. 23.
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All the problems referred to above are exacerbated if international rules are
ascribed supremacy and direct effect within national legal systems. This criticism
has also been put forward in relation to European law. Constitutionalization
of international rules may contradict, in principle, some basic elements of
democracy:

.. while the doctrines of direct effect and supremacy are often hailed as core
elements of the ‘constitutionalization’ of European law, they have also meant that
rules may be imposed on persons who did not participate, through their representa-
tives, in the making of those rules, and this is at odds with a central principle of
European constitutionalism.?

As has been already observed, international environmental law suffers from
a lack of democratic legitimacy. Bodansky identifies some aspects of this
legitimacy problem that affects environmental rules: (i) the creation of non-
consensus decision-making mechanisms and (ii) the domestication of inter-
national environmental law.”’ The need to tackle environmental problems
urgently calls for the establishment of more authoritative institutions, which
are capable of taking decisions by a majority or weighted voting procedure.
The adjustment procedure contained in the Montreal Protocol on Substances
that Deplete the Ozone Layer illustrates this point by authorizing a process in
which decisions are taken by a qualified majority and are imposed on the
minority.” With regard to the domestication of international environmental
law, Bodansky is not precisely thinking of the mechanisms available to apply
international law directly in the domestic legal systems; he refers only to the
fact that international environmental law tends to resemble domestic law in
that it purports to regulate the behaviour of private actors such as shipbuilders,
ship owners, fishermen and industrialists.”” He argues that ‘the more inter-
national law resembles domestic law, the more it should be subject to the same
standards of legitimacy that animate domestic law’.** But domestication should
not be understood exclusively in these terms. There is a general tendency to
domesticate international law in a constitutional sense which should not be

20 De Witte, ‘Direct Effect, Supremacy, and the Nature of the Legal Order’, in ibid, p.
208.

21 Bodanky, loc.cit, p. 607-11.

22 Ibid, p. 608. See Article 9 of the Montreal Protocol. Text in Birnie and Boyle, Basic
Documents, pp. 226-7.

23 Ibid, p. 610.

24 Ibid, p. 611.



16 Ximena Fuentes

overlooked. This means that international law, including environmental law,
is finding its way to influence domestic legal systems through the doctrines
of direct (or self-executing) effect and supremacy.” In a more subtle way,
but a way which is more difficult to control by the legislative, international
law is also finding its way into domestic law also through judicial interpretation,
when national judges use international law in the interpretation and application
of domestic norms, or even base their decisions on it.

With this picture in mind, in which the decision-making process in inter-
national law is to a great extent dominated by developed States, it is not difficult
to see that in the case of a conflict of interests the concerns of industrialized
States would tend to prevail. The history of the search for more equitable trade
and economic relations between States, shows that the promotion of develop-
ment in developing countries has not been a priority for developed States. By
contrast, environmental concerns have figured more prominently in their inter-
national agenda. Developed States have pushed forward the regulation of the
global environment which requires broad participation of States and they have
also promoted the upgrading of environmental standards in developing countries,
in part, to prevent the so-called ‘environmental dumping’.

At present, some efforts are being made to overcome the democratic deficit
in the international process. In so far as this democratization of international
law involves giving developing countries more negotiating power in the elabora-
tion of international norms, the outcome of this trend might be the establishment
of more equitable economic relations between States. However, efforts toward
democratization, generally speaking, have focused on the enlargement of the
so-called ‘transnational civil society’. In particular, this can be evidenced in
the field of international environmental law. It is contended here that these new
developments in international environmental law have also contributed to the
dynamism experienced by environmental rules.

One of these efforts is the intensification of NGO participation in the law-
making process. This has been described as a positive step toward more par-
ticipation by transnational civil society in international law. In the European
context, for example, the beneficial effects of broader participation in law-

25 In this connection, mention should be made of constitutional developments in some
domestic legal systems which give international law, in particular international treaties,
direct effect and supremacy over national legislation. This is a trend that is spreading
in the legal systems of Latin American countries. In the European context, see: Stein,
‘International Law in Internal Law: Toward Internationalization of Central-Eastern
European Constitutions’ in American Journal of International Law 88 (1994), pp. 427
ff.
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making have been recognized by the 1998 Aarhus Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters, which compels State Parties to improve access to
information and public participation in environmental decision-making. Art.3(7)
provides that:

Each Party shall promote the application of the principles of this Convention in
international environmental decision-making processes and within the framework
of international organizations in matters relating to the environment.?

However, the growth experienced by NGOs participation does not in itself solve
disparities in access to international fora existing between different countries
and different sectors of civil society.”’” Many NGOs may not have in place
internal democratic processes for the election of their authorities or for the
adoption of decisions. Another problem associated with NGO participation in
the international law-making process relates to their dependence on financial
resources for gaining access to international fora, which makes them prone to
succumb to their financiers’ interests. Lack of transparency in the selection of
their agenda, coupled with no clear mechanism to improve accountability, make
NGO participation a complex issue, the close examination of which may help
to demystify the idea that more NGO participation will increase democratic
legitimacy in international environmental law.

But what is more serious perhaps is that enhancing NGOs participation at
an international and national level, without taking into account material differ-
ences in their capability to influence decision-making bodies, may exacerbate
the North/South divide. A study on the involvement of NGOs within the climate
change debate in Brazil and India shows how governmental policy in these
countries has to a large extent been shaped by the influence exerted by foreign

26 Text in International Legal Materials 38 (1999), p. 517 ff.

27 For a good account of the problems associated with NGOs participation in the field
of human rights, which may also be valid to other areas of international law, see:
Chinkin, ‘Human Rights and the Politics of Representation: Is there a role for inter-
national law?, in Byers (ed.) The Role of Law in International Politics (Oxford, 2000),
pp. 142 ff. See also Mertus, ‘From Legal Transplants to Transformative Justice: Human
Rights and the Promise of Transnational Civil Society’, American University Inter-
national Law Review 14 (1999), pp. 1372 ff.
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interests.”® In her study, Jakobsen attempts to demonstrate that while foreign
NGOs have succeeded in pressing national governments, national interest groups
have been largely absent from the debate:

These patterns of transnational policy-making have brought with them the agendas,
discourses and interests of researchers and activists from the industrialised North.
Research on climate change has been dominated largely by North American and
West European scientists... In both India and Brazil, it remains consistently under-
prioritised, underfunded and marginalised, relying extensively on financial and
institutional collaboration with European and North American research institutions
and programmes. As a result, Brazilian and Indian researchers are, at least to some
extent, likely to produce preferences and interests developed by researchers and
political priorities in the North. The Indian government in particular, by relying
heavily on the insights and advice of transnationally informed domestic researchers
and activists, came indirectly to lock themselves into a policy-making process where
the response to a largely Northern government agenda would be shaped with the
help of Northern-dependent domestic knowledge.”

Environmental NGOs have also succeeded in bringing their cases before inter-
national adjudicative bodies. For example, in the Shrimps/Turtles case the
United States attached to its submission “amicus curiae briefs” by some environ-
mental NGOs. The Appellate Body found that it was within the powers of the
panels to decide whether or not to take these briefs into consideration and,
reversing the original decision of the panel, decided that the admittance of the
briefs was not inconsistent with the provisions of the DSU.*

Apart from the increasing participation of environmental NGOs in inter-
national environmental law-making, industries and companies have also been
able to make their way into the environmental debate in industrialized countries.
Given the fact that developed countries are usually in a better position to
influence decision-making in areas such as international trade law, industries
and companies have indirectly been able to introduce the issue of environmental
regulation in free trade agreements. It is known that domestic business interests
are worried about the so-called social and environmental dumping by developing

28 Jakobsen, ‘Transnational environmental groups, media science and public sentiment(s)
in domestic policy-making on climate change’, in Higgot, Underhill and Bieler (eds.),
Non-State Actors and Authority in the Global System (London and New York, 2000),
pp. 274 ff.

29 Ibid, p. 282.

30 WT/DS58/AB/R, para. 109.
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countries. In this context, Gelder asserts that the ‘US certainly used trade to
promote its preferred labour, humanitarian and environmental standards.”'
To prove his point Gelder quotes the following question put by the Chairman
of the US Senate Finance Committee to Trade Representative Mickey Kantor,
in relation to the possible entrance of Chile into the NAFTA scheme: ‘what
are you going to do about Labor and Environment in Chile’.**

The NAFTA agreement helps to illustrate this point. Article 1114.2 provides
that:

The Parties recognize that it is inappropriate to encourage investment by relaxing
domestic health, safety, or environmental measures. Accordingly, a Party should
not waive or otherwise derogate from or offer to waive or otherwise derogate from,
such measures as an encouragement for the establishment, acquisition, expansion
or retention in its territory of an investment of an investor.

Unfortunately, NGOs concerned with poverty alleviation and those propounding
more equitable economic relations between States seem not to have acquired
the same degree of influence as environmental NGOs, industries and businesses.

B. ‘Rights and Duties’ Framework and its impact on questions of
allocation and responsibility

Environmental law, in contrast to international development law, has proved
particularly suitable for the use of a ‘rights and duties’ language. ‘Rights and
duties’ language provides law with autonomy. This means, it is said, that policy
considerations are generally excluded from the interpretation and application
of the law. Thus, rules that are imbued with this type of language, such as the
rule that States have responsibility to ensure that activities within their juris-
diction or control do not cause damage to the environment of other States or
of areas beyond national jurisdiction, tend to work on the basis that policy
decisions about the allocation of property rights between States have already
been taken so that it is not the task of a responsibility rule to settle, incidentally,
such policy questions. Indeed, a responsibility rule should not get itself involved
with questions of allocation of resources. However, it is important to be aware

31 Gelder, Sovereignty through Interdependence (London, The Hague, Boston, 1997), p.
187.
32 Wall Street Journal, 17 April 1995, p. 1, cited by Gelder in ibid, p. 318, note 59.
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of the fact that not all resources have been allocated between States. Therefore,
before applying rules of responsibility it is necessary to answer the question
of allocation first.*®

The distinction between rules concerning the allocation of property and of
responsibility respectively means that the application of responsibility in the
field of international environmental law does not encroach upon questions
concerning the distribution of natural resources between States. However, it
is necessary to stress that this does not mean that one can ignore allocation
issues altogether. In fact, to apply a rule of responsibility it is necessary to know
what and whose rights are being protected through the operation of rules of
responsibility. Therefore, responsibility and allocation rules are complementary
rather than mutually exclusive. To think otherwise may have a significant effect
as can be evidenced in the case of transboundary natural resources. With regard
to the allocation of transboundary natural resources many States and commenta-
tors suggest that environmental considerations should not be included in the
allocation process but should be given separate application. Therefore, environ-
mental considerations are linked automatically to responsibility rules. This
perspective puts environmental considerations in a privileged position as it
would not be necessary to assess their relevance alongside other concerns.
Indeed, according to this view environmental considerations would be given
supremacy over the allocation process. Of course this may happen as the result
of the application of specific norms which may impose stringent environmental
obligations upon States, the application of which would transcend the protection
of particular entitlements to natural resources. However, the present state of
international law in this field indicates that these are specific environmental
obligations created to solve specific environmental problems. To contend, on
the contrary that there is a general obligation to protect the environment exclud-
ing allocation issues entirely, would amount to negating the integration element
involved in the concept of sustainable development: environmental protection
would always override developmental issues and, instead of relying on the
‘fundamental’ principle of integration, sustainable development should call for
a modification of already established environmental rules.

If those called upon to interpret and apply environmental principles turn
a blind eye to allocation issues, the danger could arise that environmental
protection and developmental concerns may continue to follow separate paths.

33 This part follows Calabresi and Melamed’s framework for the analysis of property and
torts: ‘Property Rules, Liability Rules, and Inalienability: One View of the Cathedral’,
Harvard Law Review 85 (1972), pp. 1089 ff.
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Distributive elements which should play a central role in the utilization of
transboundary natural resources, may finally yield to the predominant role of
environmental protection.

This is not to say that there is no principle of State responsibility for en-
vironmental damage in international law. However, this general principle admits
to flexibility in application. It should not be applied in isolation, but it has to
be interpreted in the context of the particular fields in which it is to be applied.

Recognition of the principle of State responsibility for environmental damage
can be found in the case-law of the International Court of Justice. In its Advisory
Opinion on the Legality of the Threat or Use of Nuclear Weapons (1996) the
Court stated that:

The existence of the general obligation of States to ensure that activities within their
jurisdiction and control respect the environment of other States or of areas beyond
national control is now part of the corpus of international law relating to the environ-

ment.**

The same assertion is repeated in the Gabcikovo/Nagymaros decision (1997)%
and the position of many authors seems to agree, at least in principle, with this
view.** However, following more detailed scrutiny important differences may
be found between doctrinal views, on the one hand, and international case-law
and the evidence provided by State practice, on the other. International tribunals
and State practice adopt a more flexible view about responsibility. In this
connection, it is interesting to emphasize that in its advisory opinion on The
Legality of the Threat or Use of Nuclear Weapons the International Court
admitted that the application of environmental responsibility may involve
weighing up the need to protect the environment with other interests of the
States concerned. The Court was of the view that,

the issue is not whether the treaties relating to the protection of the environment
are or are not applicable during an armed conflict, but rather whether the obligations
stemming from these treaties were intended to be obligations of total restraint during
military conflict.

34 ICJ, Reports 1996, para. 29, pp. 241-42.

35 1CJ, Reports, 1997, para. 53.

36 Sands, Principles of International Environmental Law (Manchester and New York, 1995),
vol. 1, pp. 190 and 632. See also Lefeber, Transboundary Environmental Interference
and the Origin of State Liability (The Hague. London, Boston, 1996), pp. 19 ff.
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The Court does not consider that the treaties in question could have intended
to deprive a State of the exercise of its right of self-defense under international law
because of its obligation to protect the environment. Nonetheless, States must take
environmental considerations into account when assessing what is necessary and
proportionate in the pursuit of legitimate military objectives. Respect for the
environment is one of the elements that go to assessing whether an action is in
conformity with the principles of necessity and proportionality.”’

For its part, in the Gabcikovo/Nagymaros case, acknowledging that a general
obligation of States to ensure that activities within their jurisdiction and control
respect de environment of other States or of areas beyond national control is
part of the corpus of international law, the Court also admitted the possibility
of effecting an accommodation of the opposing interests of Hungary and Slova-
quia. In this regard, the Court stated that:

... even supposing, as Hungary maintained, that the construction and operation of
the dam would have created serious risks, Hungary had means available to it other
than the suspension and abandonment of the works, of responding to that situation.
It could for example have proceeded regularly to discharge gravel into the river
downstream of the dam. It could likewise if necesssary, have supplied Budapest
with drinking water by processing the river water in an appropriate manner. The
two Parties expressly recognized that that possibility remained open even though
... the purification of the river water, like the other measures envisaged, clearly
would have been a more costly technique.*®

Any examination of the question of State responsibility for environmental
damage should begin with Principle 21 of the Stockholm Declaration and
Principle 2 of the Rio Declaration. The two principles state that:

States have, in accordance with the Charter of the United Nations and the principles
of international law, the sovereign right to exploit their own resources pursuant to
their own environmental and developmental policies, and the responsibility to ensure
that activities within their jurisdiction or control do not cause damage to the environ-
ment of other States or of areas beyond the limits of national jurisdiction.

In support of the customary law status of this principle commentators quote
the decisions of the ICJ in the Corfu Channel case and of the Arbitral Tribunal

37 ICJ, Reports, 1996, para. 30.
38 ICJ, Reports, 1997, para. 55, p. 36.
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in the Trail Smelter arbitration. The International Court in the Corfu Channel
case stated that a State is under the obligation ‘not to allow knowingly its
territory to be used for acts contrary to the rights of other States’.” The
Arbitral Tribunal in the Trail Smelter arbitration held that:

no State has the right to use or permit the use of its territory in such a manner as
to cause injury by fumes in or to the territory of another or the properties or persons
therein, when the case is of serious consequences and the injury is established by
clear and convincing evidence.*

In the Corfu Channel case the unlawful behaviour consisted of the fact that
Albania ‘neither notified the existence of the minefield, nor warned the British
warships of the danger they were approaching’. In this context, the obligation
‘not to allow knowingly its territory to be used for acts contrary to the rights
of other States’ did not exist in a vacuum, but depended on the finding by the
Court that the United Kingdom was entitled to the protection of two rights:
(a) its right of innocent passage through an international highway through which
passage could not be prohibited by a coastal State in time of peace,* and (b)
its right to receive from another State a treatment according to elementary
considerations of humanity.*

For its part, the Arbitral Tribunal in the Trail Smelter arbitration recognized
that, with regard to the duty that a State ought to protect other States against
injurious acts from within its jurisdiction, the real difficulty consisted in the
determination of ‘what pro subjecta materia, is deemed to constitute an injurious
act’. In this context, the duty was described as ‘relative’. The injurious act, in
the opinion of the arbitrators, was an act of encroachment on the territory of
the neighbouring State which prejudiced the latter’s natural use of its territory.
Therefore, the Arbitral Tribunal assumed the existence of a right on the part
of the US to exclude others from the use of its own territory.

In these two decisions, therefore, it is possible to see that the principle that
States ought to refrain from causing damage to other States required the applica-
tion of complementary rules identifying the rights of other States in a particular
situation. Hence, caution should be employed when trying to interpret Principle
21 of the Stockholm Declaration and Principle 2 of the Rio Declaration as

39 ICJ, Reports, 1949, p. 22.

40  United Nations Reports of International Arbitral Awards, vol. 3, p. 1965.
41 ICJ, Reports, 1949, pp. 29-30.

42 Ibid, p. 22.
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capable of establishing a customary rule that States should refrain from causing
material damage to other States in all circumstances. Behind the issue of damage
and reparation, there was an implicit question about allocation of rights which
was to be clarified first. In the Corfu Channel case the ICJ worked on the basis
of Great Britain’s entitlement to a right of innocent passage through the channel
and a right to receive from other States treatment according to elementary con-
siderations of humanity. In the Trail Smelter arbitration the decision-making
body worked on the basis of an allocation of territory, and thus of property
rights, already effected by the drawing of an international boundary between
Canada and the United States. But this allocation of rights is not applicable
in all situations. In fact, with regard to shared natural resources international
boundaries do not in themselves solve the allocation problem. Therefore, it is
in this area that there is room to integrate environmental and developmental
concerns. If the allocation issue is not addressed together with the environmental
aspects involved, there is a risk that responsibility for environmental damage
would hide the developmental issues that may be involved.

Recognizing that the present state of the law does not contemplate a rule
of equitable sharing of the land territory of States, it should also be emphasized
that this is not necessarily the case of shared natural resources, such as water-
courses, fisheries and oil and gas deposits, in which the drawing of international
boundaries has not simultaneuously effected the allocation of these resources.
However, the fact that Principle 21 of the Stockholm Declaration and Principle 2
of the Rio Declaration have been read by many as establishing a rule that
prohibits the infliction of material damage on all sorts of natural resources,
irrespective of whether or not there are supplementary rules of environmental
protection and irrespective of complementary rules about allocation of rights
upon those resources, can be blamed for the tendency to separate environmental
protection from the allocation issues involved in the utilization of shared natural
resources.

Global environmental treaties seem to have followed a different trend.
Indeed, in this type of treaty, such as the 1985 Vienna Convention on the
Protection of the Ozone Layer and the 1987 Montreal Protocol on Substances
that Deplete de Ozone Layer instead of attempting to establish individual
responsibilities for the depletion of the ozone layer, States have agreed to
establish a regime for the equitable control of substances that contribute to this
depletion. Of course this can be explained, in part, by the impossibility to
establish individual responsibilities where there is no scientific certainty of the
link between particular emissions and damage caused to the ozone layer. How-
ever, what is interesting to point out, is not the reason that has inspired the
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establishment of a gradual and flexible regime for the control of emissions,
but the fact that this regime is presented or described as an implementation
of Principle 21 of the Stockholm Declaration. While the 1985 Vienna Conven-
tion recalls in its Preamble ‘the pertinent provisions of the Declaration of the
United Nations Conference on the Human Environment, and in particular
principle 21°, the 1987 Montreal Protocol states in its Preamble that the parties
are ‘determined to protect the ozone layer by taking precautionary measures
to control equitably total emissions of substances that deplete it ... taking into
account technical and economic considerations and bearing in mind the develop-
mental needs of developing countries’.* Therefore, by introducing an element
of ‘equitable control’ it is clear that the parties to the Montreal Protocol under-
stand Principle 21 of the Stockholm Declaration as compatible with the con-
sideration of the economic and social conditions of the parties.

With regard to global environmental problems the idea of reconciliation
between the obligation not to cause damage to the territory of other States or
to areas beyond national jurisdiction and the legitimate pursuit of economic
development has been encapsulated in the principle of common but differ-
entiated responsibilities. Although its inspirational impact on the distributive
objective may be doubtful,* ‘common but differentiated responsibilities’ have
had, nonetheless, some distributive effect: the cost of preventive measures is
not met equally by all States. But the main reason why this principle has been
incorporated in treaties dealing with global environmental problems seems
precisely not to be that of the promotion of development. As French has pointed
out:

... it may well be a mistake to tie the notion of differentiated responsibility too
closely with the concept of a global partnership as the latter’s status in international
environmental law and policy is not yet secured. Moreover, as with the notion that
differentiation is based on the requirement to take into account the special needs
of developing States, developed States would reject any argument that the concept
of a global partnership has any status in customary international law.*

43 Emphasis added.

44 For a discussion of diverse interpretations of the principle of common but differentiated
responsibilities see: French, ‘Developing States and International Environmental Law:
The Importance of Differentiated Responsibilities’, in International and Comparative
Law Quarterly, 49 (2000), pp 35 ff.

45 Ibid, p. 56.
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There are good reasons to think that one of the principal aims of the inclusion
of common but differentiated responsibilities has been to secure ample participa-
tion by all States, which is considered essential to tackle global environmental
problems effectively. But, despite the many grounds that may explain the
inclusion of differentiated responsibilities in global environmental treaties, the
interesting point is that this demonstrates that Principle 21 of the Stockholm
Declaration admits interaction between the notion of responsibility and the
consideration of social and economic conditions.

Unfortunately, in other contexts, where the importance of the distributive
or allocative elements is evident, as is the case with transboundary natural
resources, the relevant practice and the literature show a certain inclination to
separate allocation problems from environmental ones. This can be illustrated
by reference to the situation of international watercourses.*® On the one hand,
the resolution of disputes concerning the non-navigational uses of international
watercourses, including the allocation of volumes of water, has to be done in
accordance with the well-established principle of equitable utilization which
calls for the consideration of all relevant factors, including social and economic
criteria. On the other hand, whether or not environmental impact caused by
the utilization of an international watercourse should enter into the equitable
assessment alongside other relevant criteria has been a controversial point.

The 1997 Convention on the Law of the Non-Navigational Uses of Inter-
national Watercourses, while adopting the rule of equitable utilization, has also
included certain provisions regarding the protection of the environment. Thus,
article 7 provides that:

1. Watercourse States shall, in utilizing an international watercourse in their terri-
tories, take all appropriate measures to prevent the causing of significant harm to
other watercourse States.

2. Where significant harm nevertheless is caused to another watercourse State, the
States whose use causes such harm shall, in the absence of agreement to such use,
take all appropriate measures, having due regard for the provisions of Articles 5
and 6, in consultation with the affected State, to eliminate or mitigate such harm
and, where appropriate, to discuss the question of compensation.

46 The ideas explored here are based on: Fuentes, ‘Sustainable Development and the
Equitable Utilization of International Watercourses’, The British Year Book of Inter-
national Law, 69(1998), pp. 119 ff.
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And Articles 20 and 21 provide that States shall protect the ecosystems of
international watercourses and prevent, reduce and control pollution:

Article 20

Protection and preservation of ecosystems

Watercourse States shall, individually and, where appropriate, jointly, protect and
preserve the ecosystems of international watercourses.

Article 21

Prevention, reduction and control of pollution

1. For the purpose of this article, pollution of an international watercourse means

any detrimental alteration in the composition or quality of the waters of an inter-

national watercourses which results directly or indirectly from human conduct.

2. Watercourse States shall, individually and, where appropriate, jointly, prevent,

reduce and control the pollution of an international watercourse that may cause

significant harm to human health or safety, to the use of the waters for any beneficial

purpose or to the living resources of the watercourse. Watercourse States shall take

steps to harmonize their policies in this connection.

3. Watercourse States shall, at the request of any of them, consult with a view to

arriving at mutually agreeable measures and methods to prevent, reduce and control

pollution of an international watercourse, such as:

(a) Setting joint water quality objectives and criteria;

(b) Establishing techniques and practices to address pollution from point to non-
point sources.

(c) Establishing lists of substances the introduction of which into the waters of an
international watercourse is to be prohibited, limited, investigated or monitored.

The meaning of these provisions has been the subject of much discussion. There
is an apparent contradiction between the principle of equitable utilization, which
in principle requires consideration of the environmental impact of the utilization
of an international watercourse along with other criteria, and Articles 7, 20 and
21 which might be interpreted as having the effect of putting environmental
impact outside the scope of application of the principle of equitable utiliza-
tion.”” The latter interpretation results, in practice, in a restriction upon the
operation of the principle of equitable utilization. According to this interpreta-
tion, environmental impact will not be subject to distributive (or developmental)
considerations.

47 Brunnée and Toope, ‘Environmental Security and Freshwater Resources: A Case for
International Ecosystem Law’, Yearbook of International Environmental Law 5(1994),
p. 64.
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It could be objected that this assertion is not true because, in so far as the
obligation not to cause environmental damage to other States or to areas beyond
national jurisdiction is an obligation of due diligence, the economic and social
conditions of a State would in any case be considered when evaluating the real
possibilities of compliance available to the State.”* The International Law
Commission, in its work on Injurious Consequences Arising Out of Acts Not
Prohibited by International Law, seems to share the view that due diligence
includes an assessment of the economic capacity of States:

It is the view of the Commission that the economic level of States is one of the
factors to be taken into account in determining whether a State has complied with
its obligation of due diligence.”

However, two levels should be distinguished in the application of the standard
of due diligence. At one level due diligence operates as an abstract standard
of conduct which serves to decide whether an activity should be allowed to
be undertaken on an international watercourse. At another level, due diligence
operates as a concrete standard of conduct, which must be evaluated once the
activity is actually performed. Therefore, even if it is accepted that due diligence
involves an assessment of the economic capacity of States, this economic
element does not always apply. Indeed, it would only apply to the second
situation. But at the moment when a decision has to be taken as to which
activities might be allowed on an international watercourse, due diligence cannot
take into account the economic conditions prevailing in the State concerned,
otherwise due diligence, a typical standard of responsiblity, would operate as
arule of allocation of entitlements. Indeed, it is not advisable to mix allocation
rules and responsibility rules, as this might bring too much uncertainty to the
protection of the rights and entitlements of States. The aim of this chapter is
not to encourage the integration of allocation issues and responsibility, but to
show that the concept of sustainable development can benefit greatly from the
integration of environmental concerns into allocation processes concerning trans-
boundary natural resources. If environmental concerns are integrated into the

43 P. Birnie and A. Boyle, ‘Codification of International Environmental Law and the
International Law Commission: Injurious Consequences Re-Visited’, Chapter 4 of
International Law and the Environment (Oxford, 2™ ed., 2002).

49  Report of the Working Group on International Liability for Injurious Consequences
Arising Out of Acts Not Prohibited by International Law: Commentary attached to Article
4 of the 1996 Draft Articles, para. 10. See also, Report of the International Law Commis-
sion on the work of its fiftieth session, A/53/10, 1998, para. 12, p. 36.
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allocation process, responsibility rules will still play their essential role as
separate rules that protect States’ entitlements. It is against this background
that the words of the ILC should be interpreted when it advises that, even if
the economic level of a country is one of the factors to be taken into account
in determining whether a State has complied with its obligation of due diligence,
‘a State’s economic level cannot be used to discharge a State from its obligation
under the present articles’.”

What does all this demonstrate? It demonstrates that a “rights and duties”-
framework has helped to convey the idea that, in principle, environmental
obligations are not subject to an equitable balancing of competing interests.
However, as it has been shown, this apparently well-established rule may suffer
important modifications if there is the political will to do so. This political will
has been present in a number of multilateral environmental treaties addressing
global environmental problems. Industrialized countries, aware of the need to
attract the participation of developing countries have, therefore, consented to
the inclusion of the principle of common but differentiated responsibilities.
However, in other areas of international law, such as the allocation of trans-
boundary natural resources, the idea that environmental impact should be one
more criterion to be taken into account in the establishment of equitable regimes
for the utilization of shared natural resources has run into considerable opposi-
tion.

C. A New Weapon for More Environmental Protection: Environmental
Rights

How well is the idea of the integration of developmental and environmental
concerns served by the creation of a right to a decent or healthy environment?
Certainly, environmentalists have shown sympathy for this idea, after all it may
strengthen their claims in so far as rights may adequately be described as trump
cards that override other competing interests. For this reason, one of the ad-
vantages of a human rights approach to environmental protection has been
described in the following terms:

... @ human rights approach is a strong claim, a claim to an absolute entitlement
theoretically immune to the lobbying and trade-offs which characterize bureaucratic

50 Ibid.
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decision-making. Its power lies in its ability to trump individual greed and short-term
thinking.”'

But in these terms, the notion of environmental rights may contradict the very
idea of sustainable development, shifting the balance in favour of the protection
of the environment and pushing developmental aspects into the background.
Therefore, a fundamental objection can be immediately advanced: a human
right to a healthy environment may exclude economic and social elements from
the debate about the implementation of sustainable development.

The right to a decent environment, with diverse intensity, is contained in
various human rights treaties and declarations. Principle 1 of the Stockholm
Declaration states that ‘[m]an has the fundamental right to freedom, equality
and adequate conditions of life, in an environment of a quality that permits
a life of dignity and well-being ..." For its part, Principle 1 of the Rio Declara-
tion on Environment and Development states that human beings ‘are entitled
to a healthy and productive life in harmony with nature’.

Employing more legal language, Article 24 of the African Charter on Human
and People’s Rights provides that: ‘All peoples shall have the right to a general
satisfactory environment favorable to their development.’ In the Latin-American
context, Article 11 of the Additional Protocol to the American Convention on
Human Rights states that:

1. Every one shall have the right to live in a healthy environment and to have
access to basic public services.

2. The States Parties shall promote the protection, preservation, and improvement
of the environment.

The establishment of a human right to a healthy environment is controversial
in many respects. The controversy usually revolves around the ambiguity of
the concept, the difficulties in the identification of the holder of the right, its
classification as an individual or collective right and so forth.> An additional
ground for controversy is explored in this section: as has already been pointed

51 Anderson, ‘Human Rights Approaches to Environmental Protection: An Overview’, in
Boyle and Anderson (eds.), Human Rights Approaches to Environmental Protection
(Oxford, 1996), p. 21.

52 See Handl, ‘Human Rights and the Protection of the Environment: A Midly ‘Revisionist’
View’, in Cancado Trindade, Human Rights, Sustainable Development and the Environ-
ment (San José, 1992), pp. 117 {f. Boyle, ‘The Role of International Human Rights Law
in the Protection of the Environment’, in Boyle and Anderson, op.cit., pp. 43 ff.
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out, through the establishment of a human right to a healthy environment,
environmental considerations may be given priority over mere economic and
social interests. In this context, the very idea of environmental rights can defeat
the central nucleus of sustainable development: the achievement of integration
between development and the environment.

The objection could be raised that this is not the case because it disregards
that human rights coexist with other human rights and that the need for re-
conciliation means that most rights cannot be described in absolute terms.
However, rights admit this balancing process to take place only with regard
to other rights. One should not lose sight of one of the basic aims of rights:
to exclude mere interests or preferences from the debate. Therefore, in normal
situations, a human right to a decent environment might only admit restrictions
necessary to strive for a reconciliation between itself and other rights. The
balancing between rights may not be entirely flexible. Differences in legal
traditions may explain the adoption of more or less stringent views in the field
of restrictions upon the balancing process. For some, the accommodation
between competing rights should never undermine some fundamental features
of rights which should be kept untouched: this is what the doctrine of the
‘essential content’ of fundamental rights states. As explained by Alexy, basic
rights are restricted or are liable to restriction upon the basis of other conflicting
rights, but restriction is limited in the sense that the essential content of the
right should not be affected.” It would appear that the German doctrine of
the ‘essential content’ of rights has not had much influence on Anglo-American
tradition, however, it has been favorably received by the Spanish® and the
Latin-American constitutional systems.”

Despite differences between diverse legal traditions, the resolution of
conflicts between rights admits less flexibility than the resolution of disputes
concerning non-rights based claims (preferences). In this context, it is useful
to recall Dworkin’s conception of rights as ‘trumps over some background
justification for political decisions that states a goal for the community as
whole’.*® On this basis, Merrills rightly states that: ‘if a preference can be

53 Alexy, R, Teoria de los Derechos Fundamentales, [Theorie der Grundrechte, 1986, trans.
by Ernesto Garzén Valdés] (Madrid, 1986), pp. 286-291.

54 See art. 53 of the Spanish Constitution. See also: Peces-Barba, Curso de Derechos
Fundamentales. Teoria General (Madrid, 1995), pp. 593, 596-7.

55 Bidart Campos, G., Teoria General de los Derechos Humanos (Buenos Aires, 1991),
pp- 406-8.

56 Dworkin, ‘Rights as Trumps’, in Waldron, J (ed.), Theories of Rights (Oxford,
1984;1992), p. 153. See also, Taking Rights Seriously (Cambridge, Massachusetts, 1977).
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turned into a right the position of the new rights-holder is greatly strengthened,
especially when contending with an adversary whose preference has not been
so transformed”.”” Therefore, the creation of a right to a healthy environment
may be at odds with the idea of an accommodation of environmental concerns
and socio-economic interests. This can be particularly worrisome in the Latin-
American context, in which there is a marked tendency towards narrowing the
possibilities of accommodation between competing interests and competing
rights. In the European context, national authorities and tribunals have recog-
nized a certain ‘margin of appreciation’ which in the case of the establishment
of a right to a decent environment may well serve to reconcile this right and
other pressing social needs in a given situation. But in the Latin-American
context, the “margin of appreciation”-doctrine has not been developed by the
supervisory organs of the Inter-American system of human rights. This is
explained by the fact that the Inter-American system is based on a deep distrust
of domestic governments. It is significant in this respect that Cancado Trindade,
President of the Inter-American Court of Human Rights, has praised the re-
jection of the margin of appreciation doctrine in Latin-America in the following
terms:

“This doctrine could only have been developed in a European protection system
which was believed to be exemplary, appropriate for a relatively homogeneous
Western Europe (before 1989) in terms of its views on a shared historical experience
... It is no longer possible to assume, with the same apparent confidence of the past,
that all States integrating this regional system of protection comply really with the
Rule of Law [Estado de Derecho: Rechtsstaat] ...

Taking this into account, the doctrine of the margin of appreciation requires
a serious reappraisal. Fortunately, that doctrine has not found an explicit equivalent
development in the case-law under the Inter-American Convention on Human
Rights.””®

Apart from this rejection of the margin of appreciation doctrine in the Latin-
American context, it is important also to bear in mind that, according to the
Inter-American Convention on Human Rights, rights should be interpreted so

57 Merrills, ‘Environmental Protection and Human Rights: Conceptual Aspects’, in Boyle
and Anderson (eds.), op.cit, p. 29.

58 Cancado Trindade, El Derecho Internacional de los Derechos Humanos en el Siglo XXI
(Barcelona, Buenos Aires, México D.F., Santiago de Chile, 2001), pp. 386-7. My
translation.
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as to maximize their protection.’® This principle of interpretation is established
in Article 29 of the Convention, which provides that:

Restrictions Regarding Interpretation

Article 29

(a) No provision of this Convention shall be interpreted as: permitting any State
Party, group, or person to supress the enjoyment or exercise of the rights and
freedoms recognized in this Convention or to restrict them to a greater extent
than is provided for herein;

(b) restricting the enjoyment or exercise of any right or freedom recognized by
virtue of the laws of any State Party or by virtue of another convention to which
one of the said states is a party.

(c) precluding other rights or guarantees that are inherent in the human personality
or derived from representative democracy as a form of government; or

(d) excluding or limiting the effect that the American Declaration of the Rights
and Duties of Man and other international acts of the same nature may have.

These two factors which coexist in Latin-American human rights discourse,
the rejection of the margin of appreciation doctrine and the promotion of a
system of interpretation that may exacerbate the natural tendency of rights to
extend the boundaries of their contours, explain why the idea of a human right
to a healthy environment gives rise to some apprehensions, especially in con-
nection to its possible negative impact on the integration of environmental and
developmental aspects.

Of course, the power of a rights-based argument would depend on the
particular form in which the right to a healthy environment is couched, whether
as a civil and political right, an economic and social right, or a ‘third generation’
right. The main concern of this section is not with environmental rights as
solidarity rights because, by adopting this form, the right to a decent environ-
ment would entail primarily inter-State obligations to cooperate and give finan-
cial and technical assistance to developing countries. In this regard it can rightly
be said that ‘[i]ts main beneficiaries would be developing states whose participa-
tion in environmental treaties is particularly desirable if global coverage is the
objective, but it would scarcely be a ‘human right’ in any orthodox sense’.®
Rather, this part is concerned with the right to a decent environment as a
political and civil right, or as an economic and social right. Either of these two

59 Ibid, pp. 30-1
60 Boyle, ‘Environmental Rights and International Law’, chapter 5 of Birnie and Boyle,
International Law and the Environment (Oxford, 2™. ed. 2002).
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forms strengthen the potential of a right to a healthy environment to take
precedence over non-rights based interests. Arguments to prove the existence
of this ‘strong’ right to a healthy environment can be found in the Ksentini
Report and this view is reflected in the Draft Principles on Human Rights and
the Environment adopted by the Sub-Commission on Prevention of Discrimina-
tion and Protection of Minorities,”" especially when it states that:

5. All persons have the right to freedom from pollution, environmental degradation
and activities that adversely affect the environment, threaten life, health, liveli-
hood, well-being or sustainable development within, across or outside national
boundaries.

6. All persons have the right to protection and preservation of the air, soil, water,
sea-ice, flora and fauna, and the essential processes and areas necessary to
maintain biological diversity and ecosystems.

7. All persons have the right to the highest attainable standard of health free from
environmental harm

8. All persons have the right to safe and healthy food and water adequate to their
well-being.

9. All persons have the right to a safe and healthy working environment.

10. All persons have the right to adequate housing, land tenure and living conditions
in a secure, healthy and ecologically sound environment.

It could be contended that to achieve the integration of development and the
environment, instead of opposing to the establishment of environmental rights,
the most sensible thing would be to promote the establishment of a human right
to development. However, it is not clear that this would contribute to the
attainment of sustainable development. A dispute between rights may take us
back to the original position in which preference confronts preference. Therefore,
the creation of rights would have been irrelevant in the achievement of integra-
tion of developmental and environmental concerns. But the effect may also
be a negative one. In this connection, Merrills, quoting Lomasky, underscores
the fact that the creation of rights might make the accommodation process more
difficult, as it would be harder for the right-holders to accept a compromise
solution.*

61 UN Commission on Human Rights, Sub-Commission on Prevention of Discrimination
and Protection of Minorities. Human Rights and the Environment. Final report prepared
by Mrs. Fatma Zohra Ksentini, Special Rapporteur, E/CN.4/Sub.2/1994/9.

62 Merrills, loc.cit, p. 29, quoting Lomasky, Persons, Rights and the Moral Community,

p- 5.
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The suggestion that the strategy toward the achievement of sustainable
development entails parallel advocacy of a right to a healthy environment and
of a right to development, is faced by an additional problem: it has not been
easy to clarify the content, legal implications and the right-holder of the right
to development. The 1986 Declaration on the Right to Development® defines
this right in the following broad terms:

Article 1

The right to development is an inalienable human right by virtue of which every
human person and all peoples are entitled to participate in, contribute to and enjoy
eonomic, social, cultural and political development, in which all human rights and
fundamental freedoms can be fully realized.

2. The human right to development also implies the full realization of the right of
peoples to self-determination, which includes, subject to relevant provisions of both
International Covenants on Human Rights, the exercise of their inalienable right
to full sovereignty over all their natural wealth and resources.

There is some consensus as to its characterization as a ‘third generation’ right.
As such, the right to development has been described as a right of peoples and
the State,* which would comprise the comprehensive and integrated applica-
tion of all pertinent human rights standards.®> Among its principal elements,
Brownlie emphasizes that the right ‘reinforces or implies the exercise of the
right of peoples to full sovereignty over their natural wealth and resources’ and
that it ‘constitutes a general affirmation of a need for a programme of inter-
national economic justice’. These seem to be the elements which, some years
before the adoption of the Declaration, the Arbitral Tribunal in the Guinea-
Guinea-Bissau arbitration had in mind when stating, that while the economic
inequalities between the parties could not justify a modification of the delimita-
tion line, it could not completely lose sight of the legitimate claims by virtue
of which economic circumstances are invoked, nor contest the right of the

63 UNGA Res. 41/128, 1986, adopted by 146 votes in favour, 1 against and 8 abstentions.

64 Bedjaoui, ‘Some Unorthodox Reflections on the “Right to Development’™, in Snyder
and Slinn, International Law of Development. Comparative Perspectives (Abingdon,
1987), p. 90.

65 For an examination of the legal status of the right to development and its problems of
identity, see: Brownlie, The Human Right to Development, Study prepared for the
Commonwealth Secretariat, Human Rights Unit Occasional Paper, 1989, p. 10-15.

66 Ibid, p. 8.
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peoples concerned to a level of economic and social development which fully
preserves their dignity.”’

However, despite its clear relation to economic justice between States, the
right to development has not succeeded in the establishment of an obligation
to provide financial and economic assistance to developing States. In this
connection, Brownlie points out that:

The right to development, as presented in the Declaration of 1986 and
elsewhere, reflects the idea of entitlement and the corresponding duties, particu-
larly of States. This is of major significance. However, it fails, almost complete-
ly to give structure and content to the concept of economic justice. The modus
operandi offered is fairly obscure but, in so far as it can be discerned, it consists
partly on the insistence of the implementation of existing human rights
standards, and partly of the duty of States to co-operate with each other in order
to create conditions favourable to the realisation of the right to development.®®

Concluding remarks

In July 2000, at the London meeting of the International Law Association, the
Committee on Legal Aspects of Sustainable Development, adopted Resolution
15/2000, in which it shows its confidence on the important role that international
law can play ‘in promoting the development of a balanced and comprehensive
international law in the field of sustainable development and according due
weight to both the developmental and environmental concerns’.” But this
chapter tells us to be cautious. International law, as happens with law in general,
can be instrumental in effecting social, economic and political changes, but
it can also constitute an obstacle, a very difficult and stubborn one.

These pages have explored certain features of international environmental
law that have helped to promote a more effective protection of the environment.
However, environmental protection entails additional costs. Obviously, the
improvement of preventive and remedial environmental measures entails finan-
cial costs. But, environmental protection has also developed to a certain extent
at the expense of international economic law relating to development. This
effect, though obviously unintended, has been an incidental consequence of,
at least, the three elements that have been discussed here: the movement toward

67 Guinea—Guinea-Bissau arbitration (1983), 77 ILR 636, para.123.
68 Brownlie, op.cit, pp. 22-3.
69 ILA, Report f the Sixty-ninth Conference (London, 2000), p. 38.
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more participation of transnational civil society in the international environ-
mental law-making process; the use of a rights and duties language which helps
to mask the developmental aspects sometimes involved in the prevention of
environmental damage; and, the attractiveness of the establishment of a right
to a healthy environment.

All these factors have contributed to some extent to the unbalanced develop-
ment of international law in the field of sustainable development. Therefore,
part of the future work that still has to be done in this area, implies that devel-
oping countries must revise their strategy with regard to international environ-
mental law.

*

This article is part of a research project on sustainable development (project No.
1020182), funded by the Chilean National Fund for Scientific and Technological
Research.
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SOME THOUGHTS ON THE MAKING OF INTERNATIONAL
ENVIRONMENTAL LAW: A CAUTIONARY TALE

Christopher Pinto

This chapter contains a cautionary tale for those concerned with the shaping
of complex rules to protect and preserve the environment. Inevitably, in doing
so they seek to regulate State conduct. Such regulation may concern (1) activ-
ities that can directly affect the economic interests of the affluent and powerful,
and thus their place in a perceived world hierarchy; and (2) rules restraining
State conduct by reference to its effects on future generations — anathema at
once to national decision-makers among the affluent, and to their diplomatic
representatives, to whom only rules for the here-and-now, and, at most, for the
short-term, may be relied upon to safeguard their interests. In these areas, the
policies of the presently affluent appear to stand in conservative contrast to
the projects of the great majority of States engaged in a struggle to achieve
prosperity over the long term, and concerned that if the conduct of the affluent
and the powerful were not to be restrained in their habits of consumption, the
earth’s very capacity to sustain life would be gravely, and perhaps irreparably,
impaired.

1. Power and rule-making

Thus, perhaps more than in any other field of international law, efforts to
establish rules to protect and preserve the environment and to exact compliance
with them, are confronted by the often inflexible and persuasive positions of
the powerful, concerned to maximize current competitive advantage. While the

Nico Schrijver and Friedl Weiss (Eds.), International Law and Sustainable Development. Principles
and Practice, © 2004 Koninklijke Brill NV. Printed in The Netherlands, pp. 39-51.
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number and variety of actors in the process of international rule-formation has
grown apace, the feature of such confrontation is not new. It will be remembered
that the fabric of international law developed out of international custom, or
the more or less consistent conduct engaged in among States accounted the
most powerful at a particular time.' “Customary international law” is still with
us in the form of rules that the world of States perceives as “evidence of a
general practice accepted as law”, still essentially reflecting conduct that is
approved or tolerated by the powerful, while inhibiting the development of State
conduct not so approved or tolerated. For over the centuries, powerful States
have come to understand well the wisdom eventually expressed by Jean-Jacques
Rousseau, that:?

“Le plus fort n’est jamais assez fort pour &tre toujours le maitre, s’il ne transforme
sa force en droit et 1’obéisance en devoir.”

The International Court of Justice has itself remarked the possible impetus to
be imparted to the formation of customary international law through participa-
tion in the process by “States whose interests were specially affected”.’

1 As Schachter describes the process: “As a historical fact, the great body of customary
international law was made by remarkably few States. Only the States with navies
— perhaps 3 or 4 — made most of the law of the sea. Military power, exercised on land
and sea, shaped the customary law of war and, to a large degree, the customary rules
on territorial rights and principles of State responsibility. ’Gunboat diplomacy’ was only
the most obvious form of coercive law-making. Economic power, like military power,
is applied often through implicit, if not open, threats in support of claims over a broad
range of inter-State action. The more powerful the economy, the greater the presence
of its government and nationals in international transactions. Trade, foreign investment,
and technical know-how emanate disproportionately from the advanced economic powers;
they carry with them, as a rule, the political views of their respective States, together
with social attitudes bearing on international relations. Moreover, for these reasons the
affluent States are objects of attention by others. Their views and positions are noticed
and usually respected. Their official legal opinions and digests of State practice are
available along with international law treatises that influence professional opinion and
practice outcomes. In De Visscher’s words, "the great powers after imprinting a definite
direction upon a usage make themselves its guarantors and defenders’.” Schachter, O.,
“New Custom: Power, Opinio Juris and Contrary Practice”, in Makarczyk, J. (ed.),
Theory of International Law at the Threshold of the 21" Century: Essays in Honour
of Krzysztof Skubiszewski (1996), at 531.

2 See Rousseau, J.-J., Du Contrat Social, Chapitre III, 1762. “The strongest man is never
strong enough to be always master, unless he transforms his power into right, and
obedience into duty.”

3 North Sea Continental Shelf Cases, ICJ Reports 1969, at para. 73.
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“Specially affected” has been taken to imply the existence of a substantial
economic investment needing protection through the rule, and therefore reference
to already well-endowed and economically powerful States, e.g. in the case
of the Law of the Sea, States with large military and merchant fleets, and with
ready access to advanced marine technologies; as to the law of the air, outer
space and the “celestial bodies”, States with large fleets of military and civilian
aircraft and access to advanced jet and rocket propulsion technologies. Cor-
respondingly, if such “specially affected” States were not to support, or par-
ticipate in the formulation of a rule affecting their interests, their inaction or
opposition could undermine and possibly terminate the development of the rule.
But the criterion “specially affected” is equivocal. When the interests involved
relate to an investment of the powerful, their political “weight” will ensure that
rules for the protection of those interests become part of the law. Where the
poor countries’ interests — e.g. their long-term interests in protection of the
environment and the sparing use of natural resources — are “specially affected”,
and are so affected by the very activities endorsed by the law, their opposition
is of little account.

Thus, rules of customary international law which are the result of that
conversion of power into right and obedience into duty, still govern or have
the potential to govern, the conduct of States in every field, from diplomatic
relations to the uses of the oceans and outer space; from the environment to
the combat of terrorism, from the use of force, to intellectual property law and
“cyber law”. Transforming power into right and obedience into duty, even today
seems the natural order of things.

2. Participation in rule-making in the twentieth century

But is it, indeed, the natural order of things? And if so, is this a part of the
natural order that is to remain untouched by evolution? Clearly, the answer
must be negative: conversion of power into right, and obedience into duty is
no longer the only, or even the generally favoured means by which international
law is created. Article 38 of the Statute of the International Court of Justice
directs the attention of the Court first to “international conventions, whether
general or particular, establishing rules expressly recognized by the contesting
States”. Some would see the beginning of the development of such participatory
and consensual techniques for creating international law in the Congress of
Vienna of 1815, when the victors in the wars against Napoleon invited a number
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of European States to endorse their decisions on several basic legal principles.
However, as C.K. Webster observed:*

“... the Congress of Vienna as a congress of all Europe was never constituted. It
remained a Congress of the great Powers who for their convenience had summoned
the smaller Powers of Europe to meet them. The idea of a constituent assembly,
imagined by some ... was found to be impossible. The large number of small States
made such an assembly impracticable in any case. But the wishes of the masters
of Europe were from the first clear and unbending on this point. They considered
themselves as ‘Europe’, and at the Congress they asserted successfully the
ascendance of the Great Powers. The smaller States were only to be admitted at
such terms as suited those who had great resources and armies at their command.”

The beginning of the twentieth century saw what we might well come to
remember as “The Hague Spring” in the development of participatory “legis-
lative” techniques for the adoption of rules to govern the conduct of States.
Some 24 States took part in The Hague Peace Conference of 1899, and some
47 States attended its sequel in 1907. While the great majority was from Europe
and North America, a few Latin American States attended in 1907. There were
even four States from Asia, but none from Africa. General acceptance of the
notion of the juridical equality of States, whether great or small, meant that
their preferences were counted at plenipotentiary conferences. Voting took place
on a one-State-one-vote basis, but unanimity was required for the adoption of
a proposal. There were 27 original Members of the League of Nations, and
13 other States were “invited to join”, and in conferences convened in the
aftermath of World War I, participation was somewhat broader than before.
The process of codification of international law, begun in private associations
like the Institut de Droit International and the International Law Association,
came to be sponsored at the inter-State level with the establishment, by the
Council of the League of Nations, of the Committee of Experts for the Gradual
and Progressive Codification of International Law.

Major developments in the participatory process came at the end of World
War II with the creation of the United Nations and the rapid increase in the
number of sovereign States with opinions on legal issues seeking the right to
express them. The International Law Commission was established, and the

4 See Webster, C.K., The Congress of Vienna 1814-1815, London, OUP, 1919, p. 77.
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practice developed of convening “universal” plenipotentiary conferences on
legal issues under the auspices of the United Nations, sometimes styled “law-
making”, or, more accurately, “treaty-making” conferences. The first of them,
in 1958, was attended by some 86 States. It dealt with the Law of the Sea and
adopted as the basis for its deliberations the meticulous preparatory studies
carried out by the International Law Commission. It did not apply the unanimity
rule, but took decisions on the basis of specified pluralities of votes. Since then,
many, but not all, such conferences have followed that careful practice. One
of the most significant and acclaimed Conferences in the series, the UN Confer-
ence on the Law of Treaties (1968/9), took as its “basic” text (i.e., a text that
would stand unless changed by a prescribed majority of votes) the product of
nearly two decades of consideration by the International Law Commission.
Significantly, that Conference, which was attended by some 110 States and
produced the “treaty on treaties”, also took decisions in accordance with pre-
scribed majorities. It seemed that unanimity, while still a desirable objective,
was no longer required, and that the will of the majority of States would prevail.
The Conference went on to declare that multilateral treaties which deal with
the codification and progressive development of international law, or the object
and purpose of which are of interest to the international community as a whole,
should be open to universal participation.

Following the development and application of complex voting rules in the
drafting and adoption of the United Nations Convention on the Law of the Sea
(1982), the General Assembly commissioned a study of such rules, and in 1983
reviewed “Draft Standard Rules of Procedure for the United Nations Confer-
ences”. But it seemed that a watershed had been reached in member States’
assessment of the efficacy of decisions taken by prescribed majorities. The study
was not completed, and may never be.” Decisions taken on the basis of pre-
scribed voting rules throughout a decade of negotiation and compromise that
produced the 1982 UN Convention on the Law of the Sea® endorsed by the

5 On procedures for the conduct of such conferences, see generally Draft Standard Rules
of Procedure for United Nations Conferences (UN doc. A/38/298 dated 8 August 1983)
which “follows closely the rules of procedure of numerous United Nations conferences
convened during the past decade, whose procedures, which were generally based on
those of the General Assembly and to some extent on those of the Economic and Social
Council, have to a considerable extent become standardized”. Referred to the Sixth
Committee, consideration of the Draft has yet to be completed.

6  See the Rules of Procedure of the Third United Nations Conference on the Law of the
Sea (adopted 27 June 1974, as amended, A/CONF.62/30/Rev.3), chapter VI (Decision-
making), which provides inter alia for deferment of voting for specified “cooling-off”
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overwhelming majority of States were firmly set aside in 1994 by the subsequent
adoption of the Agreement Relating to the Implementation of Part XI of the
United Nations Convention on the Law of the Sea. This unprecedented action
was taken under pressure from a small group of economically powerful States
with the avowed objective of achieving “universal’” adherence to the Convention
— in this context a coded reference to cleansing the 1982 text of provisions that
had made the most powerful of their number reject a “package deal” concluded
with their collaboration. Eventual acquiescence in this unusual process demon-
strated how power is able to subvert the deliberate and orderly search for ways
to establish rules which would give expression to what the overwhelming
majority had believed to be in the general interest. Power had been an obvious
factor, which naivety, youthful enthusiasm, and the hubris generated by the
multilateralist spirit of times had tended to obscure. The crowning irony: the
State for whose adherence laboriously negotiated texts had been swept aside
through the exercise of power chose to remain outside a Convention that was
hailed as a “Constitution for the Oceans”, and that recalls, in every significant
aspect, the influence of its leadership and persuasive capability.
“Consensus” has since become the guiding principle at inter-governmental
meetings. As now applied, “consensus” seems to amount to a resurrection of
the unanimity rule and brings to mind Lorimer’s comment that “Unanimity was
possible only by the majority giving way to the minority”.” Thus, in a little

periods, notice of voting, and presidential mediation, all intended to ensure that “The
Conference should make every effort to reach agreement on substantive matters by way
of consensus, and there should be no voting on such matters until all efforts at consensus
have been exhausted”. (Declaration incorporating the “Gentlemen’s Agreement”, made
by the President and endorsed by the Conference at its 19™ meeting on 27 June 1974,
and approved by the UN General Assembly at its 2169™ meeting on 16 November 1974).
A leading authority describes the operation of this “qualified consensus rule” as follows:
“It may be defined briefly as taking a decision only when no participant opposes it so
strongly as to insist on blocking it; a consensus can thus bridge wide, though not all
to deep, differences. But since an unqualified consensus rule still permits any participant
to exercise a veto, and thus, if determined and independent enough, to exact a high price
for its agreement, the now frequently used qualified rule maintains the possibility of
reverting to voting if the consensus process breaks down. This alternative is, however,
resorted to only if the dissenters are considered to constitute a small, unreasonable and
substantively overrideable minority. In practice, the threat to revert to voting is one
merely maintained in the background to prevent any egregious abuse of the general desire
to do business by consensus.” Szasz, P.C., “Improving the International Legislative
Process”, in Szasz, P.C., Selected Essays on Understanding International Institutions
and the Legislative Process (2001), at p. 16.
7 Lorimer, J., The Institutes of the Law of Nations, London, Vol. I, 1983, p. 47.
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over a hundred years, participation in treaty-making and the development of
decision-by-majority at inter-State gatherings had come full circle. Power, it
seemed, succeeded in turning the clock back, and resumed unfettered control
of the development and interpretation of international law.

The latter years of the twentieth century, and the early years of the twenty-
first, were marked by State initiatives including the use of military force, which,
though undertaken under the guise of humanitarian or arms control aims,
manifestly contravened the existing law, including law to protect and preserve
the environment. They raised several questions. Had extra-legal action by the
powerful actually brought about a change in the law, i.e. the instant creation
of customary international law?* Had we been wrong to treat international law,
as “law” at all? Could one continue to proclaim international law’s generalized,
if sometimes faltering efficacy, when confronted almost daily by State action
starkly at variance with its most basic tenets? Had the “equality of States”
doctrine, utopian at best, been finally abandoned? Should it be assumed that
the affluent (= the powerful few) of the world have a monopoly of wisdom,
and that support for their convictions as to what is to be done would bring
peace, order and development to all? Are multilateral conferences on legal issues
like those of the last century to be considered merely a waste of time and other
precious resources, and not to be repeated? Do the rules of procedure, especially
those on decision-making among States, give undue weight to the opinion of
the majority? Should the great majority of States accept a benevolent hegemony
as perhaps the only effective way to maintain order in the unruly world of States
and be willing to pay a price through voluntary acceptance of secondary
status?’

3. Collaborative rule-making: no way back

To answer any of these questions in the affirmative would be to concede, surely,
that the century that began with “The Hague Spring” of participatory action
for the establishment and administration of international law, had ended in a

8  See Toope, S., “Powerful but unpersuasive: the role of the United States in the evolution
of customary international law”, and Skordas, A., “Hegemonic custom?” in United States
Hegemony and the Foundations of International Law (2003), pages 287-347.

9  See Weiss, F., “WTO Decision Making: Is it Reformable?”, in Essays in Honor of Robert
E.Hudec, The Political Economy of International Trade Law, Cambridge University
Press, 2002, pp.68-80.
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“winter of disillusion”, if not discontent. Power, which had been the creator
of international law, seemed now to be responsible for its destruction, or un-
solicited and self-serving transformation.

It seems inevitable that, for the foreseeable future, international law will
continue to falter when confronting the unlawful or misguided exercise of
power. Nevertheless, there are still ways open to the overwhelming majority
of States, declared to be both “sovereign” and “equal”, to strengthen rules of
international law and minimize the incidence of such situations.

They ought, in the first instance, to give their resolute support to continuing
the twentieth century practice of elaborating the rules of international law
through State interaction in negotiation and compromise, leading to the adoption
of intergovernmental agreements reflecting the will of the overwhelming major-
ity of States, and governed by the Vienna Conventions on the Law of Treaties
of 1969 and 1986. This would seem to require that the UN General Assembly
proceed, with all deliberate speed, to complete its study of conference
procedures begun in 1983, with a view to facilitating that process.

a) Cost of participation
Universal participation in the making of treaties on subjects of general interest
is of the first importance. The cost of participating in the lengthy treaty-making
conference may strain the resources of the developing countries, preventing
their attendance, or making their participation dependent on funding from
friendly countries in ways that could influence the expression of their prefer-
ences on the issues. When contemplating participation in a treaty-making
conference, a State would need to assess inter alia the investment called for,
in relation to the impact of the possible outcome on its policies and interests,
particularly where the conference may lead to the establishment of a new
international institution, and thus to the continuation of its investment. Enhanced
internal consultation and preparation, reduced and more selective representation,
and continuous access to policy directives from capitals, could also reduce costs.
The UN Secretary-General, or a committee of the General Assembly, could
be charged with devising ways and means of reducing the costs of the inter-
governmental negotiation process. The actual gathering of persons in face-to-face
interaction could be kept to a minimum, while arrangements for teleconferencing
and written exchanges of views should become routine, creative modifications
being made to the rules of procedure. The role of the International Law Com-
mission in the production of “basic” texts designed to facilitate the work of
the treaty-making conference should be re-affirmed and strengthened. A broader
framework of rules may be needed to govern the composition and deliberative
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procedures of preparatory bodies where the International Law Commission is
unable to deal with the matter, or the “basic text” must deal with highly tech-
nical issues. The work of the Third UN Conference on the Law of the Sea, and
of the preparatory bodies responsible for drafting the Convention on Biological
Diversity and the Framework Convention on Climate Change offer a wealth
of experience on which to base such rules.

b) Decision-making

Among the areas that warrant consideration by the majority of countries are
voting procedures to be applied at treaty-making conferences, as well as to
decision-making within any institutions established by the resulting treaties;
and the structure and staffing of such institutions. Voting has, in general, been
provided for on a one-State-one-vote basis. Acceptance of a treaty rule takes
place at an initial or “committee” stage by simple majority, while final approval
at a plenary stage would be by qualified majorities, such devices offering basic
safeguards for minority positions. Another such device “weighted” voting (alone,
or in combination with one-State-one-vote) has usually been rejected by the
majority of States for the reason that “weight”, as traditionally associated with
institutional voting, has been determined on a single basis viz., “ability to pay”,
and the actual regular contribution assessed against a particular State, a practice
that allots voting power to the affluent, and leaves them in control.'’ This

10 As early as 1945, Jenks noted the challenge faced in the search for a more complex
and sensitive system: “Weighted voting is most readily attainable in an organization
the functions of which are sufficiently circumscribed and well-defined to afford some
simple basis for the selection of criteria of relative importance capable of securing
general acceptance. Where an organization has a wide range of responsibilities, the
factors to be taken into account in assessing the relative interest of its members either
in its work as a whole or in particular decisions are likely to be too varied and imponder-
able and the relative weight to be attached to the different factors is likely to be the
subject of acute controversy.” Jenks, W., “Some Constitutional Problems of International
Organizations” in 22 (1945), British Yearbook of International Law 41. See also Eagle-
ton, C., International Government (Third edition, 1957), p. 578; Sohn, L.B., “The Role
of the General Assembly and the Problem of Weighted Voting”, in Commission to Study
the Organization of Peace, Charter Review Conference, Ninth Report and Papers pres-
ented to the Commission (1955), pp. 107-29; See also, Clarke, G., and Sohn, L.B., World
Peace through Law (1962) pp. xix-xxii; Maclntyre, E., “Weighted voting in international
organizations”, International Organization 8 (1954), 484-97. Senf Manno, C., “Selective
Weighted Voting in the UN General Assembly: Rationale and Methods”, in 20 (1966)
International Organization, pp. 37-62. In general, most such proposals treat the factor
of finance as central, if not controlling, but try to mitigate the resulting disproportionate
weight allocation by reference to other factors, mainly population. A proposal by the
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would seem to be a carry-over from the commercial world, where the greater
the investment, the greater the risk, the opportunity for profit, and the corres-
ponding right of control. But inter-governmental institutions are essentially co-
operative enterprises from which no profits are expected, and whose operations
entail no hidden risks. Accordingly, there seems no compelling reason why
higher contributions should carry greater voting rights. Consideration might
be given to assessing all Member States for the same contribution, fixed at a
level affordable by all but the poorest States (for whom special arrangements
could be made), and giving each State one vote or the same number of votes.
States should be prepared to construct far smaller organizations in terms of staff,
and no State would be allotted preponderant voting rights. The affluent, con-
fident of the wisdom of their preferences, as of their right to control decision-
making, may balk at the prospect, and prefer to remain outside such institutions.
The majority on the other hand, should be ready for such an outcome, and, with
faith in their convictions, to build upon them and prove their worth.

On the other hand, systems of “weighted” voting might be considered, in
which “weight”, or numbers of votes, would be allotted, not on the basis of
level of contribution (or not exclusively on that basis), but by application of
arange of value-adjusted criteria such as size of a State’s population; the extent
of territory for which a State is responsible; a State’s adherence to, and imple-
mentation of, specified multilateral treaties enshrining core human values
recognized by States generally,'' implementation of multilaterally agreed rules

Center for War/Peace Studies would treat as binding a decision by the General Assembly
based on a “binding triad” of votes, i.e. a decision that attains, “notwithstanding Article
18 [of the Charter] each of the following percentages of votes cast by the members of
the General Assembly present and voting: (a) a two-thirds majority, with one vote
assigned to each member; (b) a [simple or qualified] majority with votes assigned to
each member in proportion to its population, with no member assigned votes in excess
of 15% of the world population; and (c) a [simple or qualified] majority with votes
assigned to each member in proportion to its assessed contribution to the regular budget
of the Organization, with no member assigned votes in excess of (15%) of the Budget,
see Hudson, R., Quick calculator for estimating outcomes of votes in the UN General
Assembly under the binding triad system for global decision-making (1995), CW/PS
Special Study No. 8.

11 A starting point for determining the treaties to be taken into consideration, could be
the “core group of multilateral treaties deposited with the Secretary-General, represent-
ative of the organization’s key objectives”, so described in the UN Secretary-General’s
letter to Member States inviting ratification or approval of them by the close of the
twentieth century, and in celebration of the dawn of the twenty-first. That group includes
multilateral treaties on (1) human rights, (2) refugees and stateless persons, (3) inter-
national criminal law, (4) disarmament, and (5) the environment. But there are several
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for the protection of the environment and sustainable development of natural
resources world wide; quality of domestic governance indicated by adherence
to democratic principles regarding regular elections, administrative transparency
and accountability; provision for the implementation of civil liberties; law and
policy directed at developing gender empowerment; level of affluence; and level
of poverty. An index (a “global co-operation index”’) determined by reference
to such criteria would also determine the “weight” (or number of votes) allotted
to a State, whatever the context in which votes are cast. A vote so “weighted”
may make it more likely that the preference expressed would not be based on
selfish considerations alone, but would also take into account the good of all.

c) Representation

Finally, as to the treaty-making conference, States should recognize the need
to study in depth the nature of their representation. Today, most States send
to such conferences “high-level” political personalities or the multifunctional
public officer, in either case charged to advocate the sending government’s
positions. As one author, contemplating a “theory of representation”, eloquently
comments:

“The result [is] the stunted and primitive reality of an international society in which
only the voices of governments are heard, and those voices evoke only a weak and
distant resonance of the infinitely rich internal social processes of the state-societies,

other treaties that may be said to belong to such a “core group”, including the two
Vienna Conventions (1969, 1986) on the Law of Treaties; the Vienna Conventions on
Diplomatic (1961) and Consular (1963) Relations; the 1982 United Nations Convention
on the Law of the Sea, and its 1994 “Implementing Agreement”; and the four 1949
Geneva Conventions on the Laws of War, and their two 1977 Protocols. Of the relevance
of legal commitment, represented by adherence to a treaty, to the existence of an
“international morality”, one scholar has observed: “... only those rules of international
morality are universally relevant which are incorporated into the body of contemporary
international law. In other words, they are coterminous in international relations. This
understanding has a number of merits: (@) it avoids the high degree of cognitive un-
certainty which would otherwise accompany international morality; international law
provides well-defined procedures for reaching agreement on its content; (b) it ensures
that international morality will not serve as an instrument for the subversion of the
international legal system; and (c) it compensates for the weaknesses of an autonomous
international morality through offering the institutionalised mechanisms of international
law for their interpretation and enforcement.” Chimni, B.S., International Law and World
Order (1993), p. 67.
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of the self-creating willing and acting of the internal social process of the state-

societies.”"?

Contemplation of a “theory of representation” raises issues of some complexity
for the making of international law, and in particular for the making of inter-
national environmental law, which requires the participation not only of a variety
of actors other than States, but must also determine how the interests of future
generations should be represented. In 1758 Vattel, among the most influential
of classical publicists, effectively assimilated “man” and “State”, and having
derived State equality from human equality declared the sovereignty of each
State to be equal to that of every other State."”> Some two centuries thereafter
the UN Charter endorsed this conception when, in 1945, it affirmed that “The
Organization is based on the principle of the sovereign equality of all its Mem-
bers” (Article 2(1)).

A few years later the poor countries as a group (the Group of 77) carried
the Vattel man-State assimilation a stage further in declaring that they attached
“cardinal importance to democratic procedures which afford no position of
privilege in the economic and financial, no less than in the political sphere”,
and insisted that the Board of the UN Conference on Trade and Development
(UNCTAD) take decisions by a two-thirds majority. But transference of the
concept of “democracy” from its use in relation to a collectivity of human
beings to apply to a collectivity of State-persons encounters a gap in the reason-
ing that has yet to be satisfactorily bridged: are the multifarious interests of
human populations properly transmitted through government representation?
Are States the proper representatives of unborn human generations? Even when
States are democratically organized, representation through government spokes-
men, usually subject to time-sensitive policy biases may, depending on the
subject-matter, be less than optimal; but representatives of a State not demo-
cratically organized may well fail to take account of important interests of its
population, let alone of future generations.

12 Allott, P., Eunomia: New order for a New World, Oxford, OUP, 1990, p. 303.

13 He said: “Since men are naturally equal, and perfect equality prevails in their rights
and obligations ... Nations composed of men ... are naturally equal, and inherit from
nature the same obligations and rights. Power or weakness does not in this respect
produce any difference. A dwarf is as much a man as a giant; a small republic is no
less a sovereign state than the most powerful kingdom.” The Law of Nations (trans.
Joseph Chitty, London 1834), paragraph 18.
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d) Universal values and the promotion of compliance

Parallel with efforts to review and improve collaborative methods of law-
creation through international agreement, there would seem to be a need to
remedy the widespread erosion of confidence in the efficacy, if not the very
existence of an “international legal order”, and to re-vitalize and strengthen
the will, world wide, to act in accordance with the law as so fashioned. One
reason for this erosion of confidence in the legal order is surely the fault lines
that divide systems of values causing the exclusionary and conflicting interpreta-
tion of rules — even when jointly formulated and explicitly agreed to at State
level. What could help might be worldwide collaboration among distinguished
individuals with impeccable ethical credentials, and selected so as to represent
a broad spectrum of cultures, in the formulation of culture- and ideology-free
human values. These might include: compassion, non-violence, friendliness
and co-operation, integrity/honesty/sincerity, social service, commitment and
responsibility, generosity and sharing, openness to change and a deep caring
for all life in an optional environmental context. The work of such an eminent
group — a World Commission on Human Values — when introduced into every
educational system (say, by a treaty concluded under the auspices of UNESCO)
may, in a few generations penetrate upward to re-orient political thinking and
behaviour, first at the national level, and in time, internationally.

Religious leaders from east and west (Sri Sri Ravi Shankar’s International
Association for Human Values (Bangalore, 2000); the work of Dr. Hans Kiing
and his colleagues at Tiibingen University in formulating a Global Ethic, 1995)
and eminent scholars (Samual Huntington, Harvard, 1995) have urged the search
for the commonalities that exist across all cultures and civilizations. From the
world of business to the world of governments, emphasis on strengthening
fidelity to common human values is reaching the top of the agenda. It is surely
time for legal science to make its contribution, and in so doing, expand the
reach of human values and establish a common understanding of their implica-
tions, in particular among those who undertake responsibility for preserving
the international legal order.
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THE ROLE OF THE STATE AND INTERNATIONAL
ORGANISATIONS IN RECONCILING SUSTAINABLE
DEVELOPMENT AND GLOBALISATION

Duncan A. French

1. Introduction

One of the most important issues pertaining to the continued relevance of
sustainable development to the political debate is its relationship, both concept-
ually and on a practical level, with the notion of globalisation. Globalisation,
in all its various manifestations, is often considered as an inevitable force; a
largely corporate-led movement towards greater interdependence between nation
States and, to a lesser extent, their harmonisation primarily in terms of their
economic systems, but also socially and politically. Of particular note is the
diffuse nature of the causes of globalisation, which has provided it with much
of its apparent normative justification. In an international society where the
vast majority of States endorse the principle of market liberalisation and seek
to encourage rather than hinder the use of their territory by transnational cor-
porations and business networks, globalisation is considered unavoidable. At
the same time, however, the international community continues to grapple with
the implications of sustainable development, recognizing that the present inter-
national system continues to engender structural inequalities and environmental
damage. And unlike globalisation, sustainable development is perceived less
as an inevitability, and more of a policy choice. This chapter seeks to explore
the tension between these two paradigms and examines whether they can — in
any meaningful way — be reconciled. The chapter concludes by noting that
whilst there are no simple solutions to uniting globalisation and sustainable
development, little is achieved by maintaining the supposed conceptual dichot-

Nico Schrijver and Friedl Weiss (Eds.), International Law and Sustainable Development. Principles
and Practice, © 2004 Koninklijke Brill NV. Printed in The Netherlands, pp. 53-71.
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omy between the ‘unchangeable’ and ‘corporate’ nature of globalisation and
the ‘optional’ and ‘public’ nature of sustainable development. What is certain,
however, is that for there to be any possibility of reconciliation, the role of
public governance — as developed by both nation States and international
organisations — will be pivotal in attempting to maintain a necessary balance
between the numerous competing interests that such paradigms inevitably
generate.

2. Sustainable Development and Globalisation: Same Issues, Different
Perspectives?

Globalisation is difficult to define, but quite easy to appreciate. The porous
nature of traditional national boundaries — cultural, political, socio-economic
and regulatory — is a key element of globalisation. Economic deregulation is
a central part of the drive towards globalisation, but it is not the only aspect.
As Professor Anthony Giddens noted when giving the prestigious 1999 BBC
Reith lectures, ‘[some] see the phenomenon almost solely in economic terms.
This is a mistake. Globalisation is political, technological and cultural, as well
as economic’.' Critics of globalisation would agree with this statement, suggest-
ing that globalisation has two fundamental characteristics; the corporatism of
global society and, equally damaging, the creation of a global homogenous
culture based predominantly on corporate-driven consumer values.” Of course,
as a concept ‘globalisation’ is heavily ove