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PREFACE

Over the last 3040 years, the former territories of the British Caribbean have been
alaboratory in which the generally accepted “Westminster System’ is being adapted
to suit the patterns of behaviour of the people of the area.

Sir Fred Phillips has played an active part in some of these processes of adaptation
and in other cases he has been an informed observer whose advice has been sought
by the participants themselves.

His record of the events of that period is invaluable for the people of the British
Caribbean and their leaders. A thorough understanding of the past is the best
safeguard against a repetition of the mistakes which may have been made.

The book will also prove a useful resource for students at all levels from the
secondary schools to those engaged in post-graduate studies. By making the citizens
of each country more acutely aware of the events which have taken place in
neighbouring countries, it will also contribute to the creation of a Caribbean nation.

The objective of all constitutions is, undeniably, the preservation of the freedom
of the individual and the enlargement of the area of his and her participation in the
conduct of public affairs.

Sir Fred’s analysis of the recent case law provides a convenient compilation of
the legal developments over the period which will certainly be of assistance to
practitioners whose advice will be sought, as new circumstances bring new problems
to the fore.

The Right Honourable P Telford Georges
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INTRODUCTION

I dealtin depth in Chapter I of the edition of this work published by Ocean Publications
Inc, Dobbs Ferry, New York, in 1985 with the manner in which the People’s Revolution
of 1979 had affected the constitutional position of Grenada and with the initial
arrangements for bringing the country back to normality after the Governor General
had found it requisite on the basis of State necessity to intervene. In Chapter II, I
considered the 1980 Republican Constitution of Guyana, outlining what had been
achieved by that Instrument which was heavily influenced by socialist ideas. Chapter
IIT examined some unique political events which affected the governance of Dominica,
St Lucia, and (to a lesser extent) St Vincent and the Grenadines. Chapter IV reviewed
the Trinidad and Tobago position while Chapter V was concerned with the rather
unique union between St Kitts, Nevis and Anguilla. Chapter VI dealt with Antigua
and Barbuda, Barbados, Jamaica and Belize. Chapter VII was a critique on the non-
independent Caribbean territories. Chapter VIII touched very briefly on the Judiciary,
while Chapter IX considered some important judgments of Caribbean courts in the
field of human rights. Chapter X succinctly reviewed the position of Governors and
Governor-General in their role of representatives of the Head of State (the Queen)
and compared their situation with the Presidents of Guyana, Trinidad and Tobago
and Dominica (Heads of State in their own right). Chapter XI provided an Epilogue.

I'have felt a great sense of obligation to those lawyers and students who, having
read the first edition, have been kind enough to write to commend me for having
produced it and to suggest that I should now do a further edition, bringing it up to
date. Many students in our University’s Faculties of Law and Social Sciences, as
well as in the United Kingdom and North America, found the book helpful in
writing papers for higher degrees. Several legal practitioners who found the book
useful in their professional work have written to me to say so.

In this second edition which is entitled Commonwealth Caribbean Constitutional
Law, I have drastically changed the original format of the book.

Part I is written mainly for legal students and those who are being introduced to
the subject for the first time (for example, students of political science) but might well
be read by legal practitioners and law teachers who wish to refresh their memories.
It covers such broad themes as the sources of our constitutional law and the reception
of English Law; the Rule of Law; the Sovereignty of Parliament; the Separation of
Powers; and the Conventions of the Constitution. In this Part I also deal in some
detail with a number of recent decided cases affecting Bills of Right matters.

I'have dealt in Part Il with Guyana and St Kitts/Nevis as well as with Grenada,
St Vincent and the Grenadines, St Lucia, Dominica, Antigua and Barbuda, Barbados,
Jamaica, Belize and Trinidad and Tobago. In Chapter 11, I have inserted a section
on another failed attempt at political union about which legal scholars have not yet
written.

In Part Il Thave written a lengthy chapter on the Judiciary which at the beginning
of the 21st century is a subject of much interest to lawyers and others. I have also
dealt with the Public Service and with the type of Heads of State who should preside
over our jurisdictions. The final chapter provides a short Epilogue.
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In the chapters dealing with Grenada, Trinidad and Tobago, Barbados, St Lucia, St
Vincent, Dominica, Guyana, St Kitts and Nevis, Jamaica, Antigua and Barbuda, I
have deliberately included full details of political developments affecting the operation
of the independence instruments. I have also discussed the various Constitution
Commissions which have since 1984 been reviewing the constitutions of the respective
jurisdictions. My object is twofold: to acquaint the general reader of what has been
taking place in these vital matters and hopefully to prevent any government proposing
to engage in constitutional changes from ‘re-inventing the wheel’. In this respect, it
has surprised me greatly, having chaired three of the Commissions, how little the
people of one territory know of what has been happening in another territory.

I must specially mention Professor Fiadjoe at the Faculty of Law at Cave Hill as
well as former Senior Lecturer in Law, Dr Francis Alexis. I have derived much
assistance from the writings of these two publicists.

I wish to commend the indulgence of Oceana Publications Inc, my former
publishers, for permitting me to use the material in West Indian Constitutions Post-
Independence Reform contained in the following pages of that volume: 3-7, 9-
11,15-24, 53-66, 73-93, 95-104, 115-38, 141-57, 165-74, 205-16, 219-40, 24268, 272~
80, 301-17, 318-20, 328-30, 333-34 and 335.

Senator Velma Newton of the University of the West Indies Faculty of Law Library
was extremely helpful in answer to my many requests and I convey my gratitude
to her and her staff.

Mrs Sandra-Dawn Husbands-Patterson was kind enough as to assist with the
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CHAPTER 1

SOURCES OF CARIBBEAN CONSTITUTIONAL LAW

In this chapter, we examine the sources of some of the most important aspects of
our constitutional law. As is well established, the English Constitution has been
largely uncoded, although it is to be found in such statutes as the Magna Carta, the
Bill of Rights of 1689 and the Representation of the People Acts. Caribbean
Constitutional Law shares these sources and it is to illustrate that fact that, in this
chapter, we briefly outline, seriatim, the sources of due process of law; the status
and powers of the Sovereign; how Parliament is regulated; the operation and status
of the judicial system; and citizenship and nationality. We shall then consider the
principles on which the reception of English Law is based.

A DUE PROCESS OF LAW

No serious student of constitutional law can fully appreciate the subject unless he
reads Blackstone’s Commentaries of the Laws of England. In Book I, the learned writer
outlines the sources of the rights of persons and illustrates the meaning of ‘due
process’ by reference to Magna Carta. Blackstone avers that, with regard to the
administration of justice, Magna Carta forbade the denial of justice and its delay to
all citizens; fixed the court of common pleas to be held at Westminster; directed
assizes to be held in the proper counties; directed the holding of inquests in matters
of sudden and unnatural death; and prohibited ministers ‘from holding pleas of
the crown or trying any criminal charge, whereby many forfeitures might otherwise
have unjustly accrued to the exchequer’. Magna Carta ‘confirmed and established
the liberties of the city of London, and all other cities, boroughs, towns and ports of
the Kingdom... And lastly (which alone would have merited the title that it bears,
of the great charter) it protects every individual of the nation in the full enjoyment
of his life, his liberty and his property, unless declared to be forfeited by the judgment
of his peers or the law of the land’.!

Thus when one studies the terms of Magna Carta carefully, one finds that they
lay the foundations for the protection of the right to life, the right to personal liberty,
the right to the protection of property and the right not ‘to be arrested, imprisoned,
put out of (one’s) freedom, outlawed, destroyed or put upon in any way except by
the lawful judgment of (one’s) peers or the law of the land’.

The declaration was confirmed by many subsequent laws including a statute, 28
Edw III ¢ 3 (1354) where, for the first time we find the expression ‘due process of
law’ in the following statement:

...no man of whatever estate or condition that he be, shall be put out of land or tenement,

1 Blackstone’s Commentaries on the Laws of England, 1803, pp 423-24.
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nor taken nor imprisoned, nor disinherited, nor put to death, without being brought
in answer by due process of law.

In 1628 in a commentary on Magna Carta, Sir Edward Coke identified ‘due process
of law’ with ‘law of the land’” and, when the Star Chamber was abolished in 1640,
the statute abolishing it included a recital that its actions were contrary to due
process and out of harmony with the law of the land.

No other phrase of the US Constitution has been involved in more US litigation
than this clause, which has recurred in not less than 2,000 cases during the 20th century
and which, since 1926, has been referred to in more than 2,000 articles and case notes.?

B STATUS AND POWERS OF THE SOVEREIGN

The Bill of Rights 1688 effectively debarred the Sovereign from suspending laws
passed by Parliament or from executing laws not so passed. It deemed such action
illegal and of no effect and enacted that no standing army in time of peace was to
be maintained except by parliamentary authority. Provision was made under that
Act for freedom of speech in debates in the House and for preventing the imposition
of excessive bail and of cruel and inhuman punishment. The phrase ‘cruel and
inhuman’, also much canvassed today, was, therefore, first used in Parliament more
than 300 years ago and so was the expression ‘Bill of Rights’.

The supreme law-making body also passed the Act of Settlement in 1701,
providing for succession to the Throne. Laws for securing the liberties of the Church
and the subject, together with laws to assist those unlawfully detained by illegal
courts for offences other than criminal wrongs, were also passed at the time of
Charles I, Charles II, and George III (for example, writ of habeas corpus). That
prerogative writ is still much in use today.

The status and powers of the Crown have, over the years, been defined by statute.
(See, for example, the Queen Regent’s Prerogative Act 1554.) The Sovereign’s
position in the established Church is likewise provided by the House of Lords
Precedence Act 1539 in which the Sovereign is stated to be ‘justly and laufullie hed
in erthe, under God, of the Churche of Englande’. The Sovereign is also by that
same Act declared to be ‘supreme governor of this realm...as well as in all spiritual
or ecclesiastical things or causes as temporal’. There is a 1661 Act expressing ‘the
sole right of the Militia to be in the King” and declaring that the Sovereign has the
sole right of command of the armed forces. Thus, colonial governors were always
described as Governor and Commander-in-Chief of the Armed Forces in the territory
they administered at any given time.

C REGULATION OF PARLIAMENT

How were laws to be made? Parliament decided by statute. By an Act of 1322, all
laws were to be made by the Crown. On the regulatory side, a 1694 Act prescribed

2 See Tarnopolsky, 1974, pp 149-50.
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that Parliament was to meet once in every three years, but (even before that) the
Petition of Right 1627 had prescribed that taxes could not be levied without its
approval while an Act of 1612 had laid down that parliamentary debates were to
be privileged. The Parliamentary Privilege Act 1770 made members free from arrest
or imprisonment in civil proceedings. The Meeting of Parliament Acts 1797 and
1799 covered duration, convening, dissolution and prorogation. It is from these
Acts that we, in other parts of the Commonwealth, derive so much guidance in
drawing up parliamentary rules affecting privilege and freedom from arrest or
imprisonment in civil proceedings.

D OPERATION OF THE JUDICIAL SYSTEM

The Judicial Committee Act 1833 not only brought the Privy Council into being but
named the courts from which appeals could be brought while the Appellate
Jurisdiction Acts of 1876 and 1913 established the composition of the Council. Also,
the Judicial Committee (Amendment) Act 1895 made judges from the Dominions
and India (who were Privy Councillors) eligible to sit. This position has not changed,
except that more and more Commonwealth countries are establishing their own
final Courts of Appeal.

The Supreme Court of Judicature (Consolidation) Act 1925 laid down the
appointment requirement for members of the higher judiciary who were disqualified from
membership in the House of Commons. This Act also provided that judges could only
be dismissed by an address by both Houses of Parliament. The constitution of the
Supreme Court of Judicature (the High Court and Appeal Court) is set out in the
Supreme Court of Judicature (Consolidation) Act 1925 as amended from time to
time. Reference has already been made to the Judicial Committee of the Privy
Council and the position of the Law Lords in the House of Lords will be addressed
in Chapter 5, below. But statutory provision was made for Courts Martial Appeals
Courts by the Courts Martial (Appeal) Act 1951, in respect of which the judges are
appointed by the Lord Chancellor and the courts have the right of appeal to the
House of Lords as the final appeal tribunal. The principles implicit in these
arrangements have helped to make our judiciary as independent as it has turned
out to be.

E CITIZENSHIP AND NATIONALITY

It was the Calvin case® which, following the union between England and Scotland,
laid down in 1608 that those who were born in or were otherwise associated with
the King’s dominions owed allegiance to the King and were his ‘subjects’. The
principle was thereafter extended to the colonies, whether secured by settlement,
conquest or cession. In this respect, a person born in a colony was in the same
position as his or her counterpart born in Great Britain or otherwise associated

3 The Calvin case (1608) 7 Co Rep la.
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therewith. So long as the doctrine subsisted that the Crown was one and indivisible
throughout Her Majesty’s domains, this citizenship doctrine held good. What
brought about a change was the movement in the Commonwealth relationship
away from the single indivisible institutionalised bonds.

The first codification of citizenship in the United Kingdom was attempted in the
British Nationality and Status of Aliens Act 1914 which was put on the statute book
after full discussion with representatives of the then Dominions—Canada, Australia,
New Zealand and the Union of South Africa.

Eire was the first independent country to break rank with Britain in creating its
own citizenship when it passed the Irish Nationality and Citizenship Act 1935 which
repealed the 1914 Act and set out the persons who were Eire citizens. That was
followed by the Canadian Citizenship Act 1946 which created a Canadian citizenship
and opened the way for each Commonwealth country to pass legislation outlining
who its citizens were henceforth to be.

In 1948, the British Government passed another British Nationality Act, the effect
of which was to divide British citizenship into two divisions, viz, citizenship of the
independent countries of the Commonwealth and citizenship of the United
Kingdom and Colonies.

In 1962, the Commonwealth Immigration Act was passed with the object of
limiting black immigration to Britain: the Act applying to citizens of independent
countries and Colonies alike so long as their passports had been issued in the
Colonies. But it did not control citizens of the United Kingdom and Colonies whose
passports had been issued in England by the British Government.

When faced with the fact that a number of British East African immigrants (who
found it untenable to live under Amin’s regime) were coming to Britain, the United
Kingdom Parliament passed a second Commonwealth Immigration Act with the
object of depriving the (East African) British subjects of their citizenship. It was left
to the European Commission and the European Court of Human Rights in 1973 to
rule that the new Act constituted discrimination on racial grounds, relegating the
British East Africans to the level of second class citizens and making them subject
to an interference with their human dignity which amounted to degrading treatment
under Art 3 of the European Convention on Human Rights which provided that:
‘No one shall be subjected to torture or to inhuman treatment or punishment.”

The victory of the East African Asians was, however, a pyrrhic one, since the Act
was not revoked: their quota for entry simply being increased so as to permit an
acceleration of their rate of entry. But, three years later, they were deemed non-
patrials without a right of abode under the Immigration Act of 1971.° Further, in
the words of Lord Lester, ‘their second class status is reflected in their new definition
as “British Overseas Citizens” in the British Nationality Act 1981".

This 1981 British Nationality Act provided for the continuation of citizens of the

4 See East African Asians v United Kingdom (1973) 3 EHRR 76, E Com HR.
5 See Immigration Act 1971, s 1(1).
6 Lester, 1989, p 351. Much of the material in this section on Citizenship is drawn from an article by Lord Lester

in Jowell, ] and Oliver, D (eds), 1989, pp 345-69.
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United Kingdom and Colonies as well as for three categories of citizens, viz, British
citizens, British dependent territories citizens and British overseas citizens. And
the title of Commonwealth citizen is given to all these three classes as well as to the
citizens of those Commonwealth countries whose Parliament makes provision for
those entitled to Commonwealth citizenship.

In Lord Lester’s view: ‘Many of its provisions are so obscurely drafted that they
are not fit to be on the statute book.”® But Lord Denning has painted a rosy picture:
‘We are all patrials. We are no longer in the eyes of the law Englishmen, Scotsmen
or Welshmen. We are just patrials. Parliament gave this new man a fine set of clothes.
It invested him with a new right. It called it “the right of abode in the United
Kingdom”. It is the most precious right that anyone can have.” Whether this ‘most
precious right” has been enjoyed by black patrials is another question.

F RECEPTION OF ENGLISH LAW

We must now examine how the new legal systems in the Caribbean came to be
‘received’ locally.

From the 17th century for about 100 years, colonisation was the order of the day
in the region—the British, French, Spanish and Dutch fighting many naval battles
to capture various territories. The British were the most successful and, since we
are considering only former British colonies, it is to the English common law of
colonisation that we must look for the basic rules of ‘reception’ or (as it is sometimes
called) ‘adoption’.

Even at that primitive stage, every colonial jurisdiction operated under some
system of law and never in a vacuum. But such a system was not always a developed
one. In such a case, whenever a settlement took place, English law applied.

In many of the Caribbean territories, there were Caribs and Arawaks who lived
simple lives without any recognised legal systems. It is in such a situation that, in
the first half of the 17th century, Barbados, Montserrat, St Kitts, Nevis, Antigua and
Barbuda were all ‘settled” by Englishmen and Irish; while Trinidad, Jamaica, St
Vincent, Grenada, Dominica and St Lucia were ‘ceded’ by treaty to the British Crown
at the end of various wars.

The following common law rules became applicable.

G IN THE CASE OF SETTLEMENT

If a country that was uninhabited or very sparsely inhabited became settled by the
British, the common law rule was that those settlers were deemed to have imported
English law with them. To quote Professor Peter Hogg: ‘English law followed British
subjects and filled the legal void in the new territory.”® However, the settlers took

See Lord Denning, 1980, p 168.

Hogg, 1985, p 23.

Blankard v Galdy (1693) 2 Salk 411. The law of mortmain did not apply to Grenada when it was conquered.
Blackstone’s Commentaries on the Laws of England, 1803, Book 1, pp 106-07.
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with them only such laws as were applicable to their situation—such importation
dating from the date of settlement.’ This date was in turn interpreted in the courts
as the date of ‘the institution of a local legislature in the colony’. The law imported
included statute law, equity and the common law, but excluded all laws deemed
unsuitable to the needs of the particular colony. In the condescendingly quaint
words of Sir William Blackstone:'

[Besides these adjacent islands] our most distant possessions in America, and elsewhere,

are also in some respects subject to the English laws. If an uninhabited country be

discovered and planted by English subjects, all the English laws then in being, which
are the birthright of every subject, are immediately there in force.

However, in the view of Blackstone, those laws should be restricted to such as are
“applicable to their own situation and the condition of an infant colony’. What he
refers to as ‘the artificial refinements and distinctions incident to the property of a
great and commercial people” are neither’ necessary nor convenient’ for natives."
Thus, it has been held that the law of mortmain did not apply to Grenada at the
time of settlement.

H IN THE CASE OF CESSION FROM ANOTHER POWER OR CONQUEST

Where a country is conquered or ceded, the prevailing law remained. As Blackstone
puts it:

[In such a case] they have already laws of their own. The King may indeed alter and
change those laws.

But, until the Sovereign takes that step, the ancient laws of the country remain
‘unless such as are against the law of God as in the case of an infidel country’.
When it is a case of conquest, the territory is subject to the control of Parliament
which must pass new laws for the governance thereof under the Royal Prerogative.
Thus, the pre-existing private (criminal) law remains in force whereas the Crown’s
prerogative power operates to pass legislation to provide governmental institutions
(by way of public law).

The prerogative power, however, comes to an end as soon as a new legislative
assembly is given to a conquered territory and, thereafter, Parliament in the United
Kingdom would not legislate for such a colony.

Thus, in the famous case of Campbell v Hall,® the King issued a proclamation
granting an assembly to the Island of Grenada, which had been conquered from
France. Later, the King issued a further proclamation imposing an export tax on
the inhabitants of the country. This tax was held to be invalid by the Court of Queen’s
Bench sitting in England: the prior grant of the assembly being held to terminate
the King’s prerogative to legislate (except with the authority of Parliament).

Our next chapter considers the rule of law.

11 Ibid, p107.
12 AG o Stewart (1816 ) 2 Mer 143.
13 (1774) 1 Cow 204, 98 ER 1045.



CHAPTER 2

THE RULE OF LAW

In order to understand this concept, the context in which Professor Albert Venn
Dicey first propounded his interpretation of it in 1885 must be examined. We shall
then consider how, in Dicey’s view, the rule of law was alleged to have controlled
the legality of official action. Finally, we shall see how the doctrine has influenced
Caribbean constitutional legal thinking to this day.

THE IDEA AS ORIGINALLY STATED

Dicey’ s thesis as originally stated was much too sweeping and doctrinaire. It was
in fact based on a number of misconceptions as to the constitutional and
administrative status quo.

In his now famous work—The Law of the Constitution—Dicey laid down three
fundamental principles, viz:

¢ No citizen ‘is punishable or can be lawfully made to suffer in body or goods
except for a distinct breach of law established before the ordinary courts of the
land. In this sense the rule of law is contrasted with every system of government
based on the exercise by persons in authority of wide, arbitrary or discretionary
powers of constraint’.!

¢ The ‘equal subjection” of all classes to one law administered by the ordinary
courts.

* The result of judicial decisions determining the rights of private persons’ before
the courts was what, in Dicey’s view, was the non-codified rule of law.

But when the three elements are carefully considered, the fallacies implicit in them
become manifest.

As regards the lack of arbitrary government, Dicey considered that the English
regime provided certainty of the law, non-discretionary powers and equality before
the law. In his own words:

With us every official, from the Prime Minister down to a constable or a collector of
taxes is under the same responsibility as any other citizen.

On the contrary, he insisted, the French droit administratif provided special provisions
protecting officials. However, as Professor WA Robson has pointed out, the statement
(about the French position) was based on a misinterpretation of French law which
did not, in fact, exempt public officials, but simply permitted dignitaries versed in
public administration to determine the extent to which officials were liable in any
given case.

In answer to Dicey’s second assertion that there was an equal subjection in

1 Dicey, 1965, p 188.
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England of all classes to the laws, Robson pointed to the ‘colossal distinctions’
between the rights and duties of private individuals and those of administrative
cadres in England. Indeed, in many vital cases, according to Robson, the individual
was deprived of his rights against the State because of immunities claimed by the
State.? Also, Robson stressed, even in Dicey’s day, a number of special tribunals
were already set up to deal with disputes outside the courts system.?

Surprisingly, Dicey found well known allies for his views in such distinguished
thinkers as Lord Hewart,* Sir Henry Maine,” and FA Hayek.® His theories were,
however, violently opposed by an equally eminent array of jurists. Sir Ivor Jennings
objected strongly to his views that in English Law discretionary powers played
little part in public administration.” Mr Justice Felix Frankfurter, a respected former
member of the United States Supreme Court, made the pronouncement that ‘the
persistence of the misdirection that Dicey has given to the development of
administrative law strikingly proves the elder Huxley’s observation that many a
theory survives long after its brains are knocked out’.?

In more recent times, Professor Jeffrey Jowell has shown the flaws in Dicey’s
thesis and posited that the rule of law should be seen as “a principle of institutional
morality” and that today it ‘by no means precludes acceptance of the welfare and
regulatory functions of government’. In Professor Jowell’s view, the ghost ‘has
refused to rest. It rises still to haunt a minister who publishes guidelines that cut
across a statute under which it operates, the minister who penalizes local authorities
for overspending without giving them a fair hearing...or a Prime Minister who
seeks to deprive Civil Servants of their rights to remain members of a trade union’.’

Lord Lester has likewise added his erudite voice in outlining some of the pitfalls
in Dicey’s postulations. He has shown in a most convincing way how, despite the
Crown Proceedings Act 1967, the Government and public authorities enjoy special
immunities from ordinary legal process—so much so that neither the Ministry of
Defence nor a member of the armed forces is liable in tort for the death of, or personal
injury to, another member of the armed forces while on duty, even if it is in peace
time.!* Of Dicey’s theory of equality of governors and the governed, he summarily
states: ‘In reality this is not and never was true.”*

THE POSITION TODAY

It is high time that the doctrine as expounded by Dicey should be buried with full
military honours.

Robson, 1947, p 345.

See a very useful article on this aspect by Arthurs, 1979.

Lord Hewart, The New Despotism.

Sir Hemy Maine, Collected Papers, Vol I, 1911, p 81.

Hayek, 1943.

Jennings, 1933, pp 309-10.

See Frankfurter, 1938, p 517.

See a discerning article by Jeffrey Jowell on the rule of law today: Jowell and Oliver, 1989, pp 22-23.
See Lord Lester’s masterly contribution (Lester, 1989, p 356).

Ibid, p 346.
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Chapter 2: The Rule of Law

But a new rule of law, such as described by Paul Johnson in his book A History of
the Modern World, should be installed to take its place. Under this new rule, it should
be laid down that there is no law without order and no freedom without law. In
other words, law, order and freedom must go together and work together.

Johnson characterises the rule of law as ‘an abstract, sophisticated concept....
mightily difficult to achieve. Until it is attained and implanted in the public mind
to the extent that large groups of people are prepared to sacrifice their lives to
support it, progress will be uncertain. The essence of the rule,” he asserts, ‘is its
impersonality, omnipotence and ubiquity.” For him, the law must apply to every
citizen with equal force—'kings, emperors, high priests and the State itself’—this
principle admitting of no exceptions. Indeed, he declares that: ‘If exceptions are
made, the rule of law begins to collapse—that was the grand lesson of antiquity.”"

It is striking how often it is stated today that, in giving themselves new
constitutions, those people throwing off the colonial yoke in various parts of the
world wish, in future, to have freedom protected by the rule of law. A few examples
taken from recent Caribbean constitutions will illustrate how consistently draftsmen
find it necessary nowadays to include references in new constitutions to the rule
of law.

The Barbados Constitution' and its Grenada counterpart'* both express in their
respective Preambles ‘respect for the rule of law’. The Constitutions of Dominica,"
Belize'® and Trinidad and Tobago:"

...recognise that men and institutions remain free only when freedom is founded upon
respect for moral and spiritual values and upon the rule of law.

The St Lucia Preamble®® contains this declaration:

We the People of St Lucia—maintain that these freedoms can only be safeguarded by
the rule of law.

The Bahamas Preamble® expresses the same sentiment in more fulsome and flowery
terms, viz:

Whereas The People of this Family of Islands recognise that the preservation of their
Freedom will be guaranteed by a national commitment to Self Discipline, Industry,
Loyalty, Unity and an abiding respect for Christian values and the rule of law.

It is on this note of freedom that we must end this discussion on the meaning of the
term —for we must always bear in mind that the principle ceases to have any efficacy
where the people are not truly free.

We next address the doctrine of the sovereignty of Parliament.

12 See Johnson, 1999, pp 23-23.

13 The Barbados Independence Order 1966 SI 1966/1455 UK.

14 The Grenada Constitution Order 1973 SI 1973/2155 UK.

15 The Dominica Independence Order 1978 SI 1978/1027 UK.

16 The Belize Independence Order 1981 SI 1981/1107 UK.

17 The Trinidad and Tobago Republic Constitution Act 1976, No 4 of 1996—Trinidad and Tobago.
18 The St Lucia Constitution Order 1978 SI 1978/1901 UK.

19 The Bahamas Independence Order 1973 SI 1973/1000 UK.






CHAPTER 3

THE SOVEREIGNTY OF PARLIAMENT

This was a doctrine in its heyday in the days of Professor AV Dicey' who expressed
it as the rule which conferred on Parliament the power ‘to make or unmake any
law whatever’. Up to the end of the Second World War, the doctrine was one of
great constitutional significance which was not seriously questioned from any
quarter. It was taken as axiomatic that Parliament could pass laws on any matter
whatsoever and this applied to the many statutes and other laws constituting (in
large measure) the British Constitution, to which reference has been made in Chapter
1 above.

After the Second World War, there were two powerful developments which called
the doctrine into question and in this chapter we shall very briefly examine them.
We shall also see later in the text the extent to which the British restrained themselves
from exporting the principle of the supremacy of Parliament in the grant of new
constitutions to many of its former colonies, including those in the Caribbean.

The first development affecting that sovereignty was the European Court of
Justice which came into operation after Britain joined the European Economic
Community (EEC), now the European Union. As will be shown hereunder, no
doctrine of constitutional law—mno matter how ancient or well entrenched—can
ignore the reality of Britain’s international obligations. It is for this reason we must
now examine the impact of that fact upon the doctrine of the sovereignty of
Parliament, in so far as the judicial organs of the European Union are concerned.

A DEVELOPMENT IN THE DIRECTION OF QUALIFYING SOVEREIGNTY OF
PARLIAMENT

The British Constitution has left the United Kingdom isolated from the rest of the
Commonwealth because its protagonists have clung to the myth that its unwritten
nature gives it flexibility to grow and evolve.? But Lord Lester has been relentless in
pointing out that the most striking characteristic of the British Constitution is ‘its
failure to adapt to the changed needs of the nation’? In this connection, he has
referred to what he describes as ‘the alienation of Northern Ireland’,* to colour and
citizenship in Britain,’ to ‘devolution in a vacuum’,® to equality in parts of the United
Kingdom. In Britain, it is unlawful to discriminate on racial grounds, but racial
discrimination is not unlawful in Northern Ireland. At the same time, it is unlawful
in Northern Ireland to discriminate on grounds of religion, whereas this is not the

Dicey, 1965, p 39.

See Lester, 1989, pp 345-69. See, also, Lord Hailsham, 1978, pp 137-40.
See Lester, 1989, p 368.

Ibid, p 348.

Ibid, pp 349-52.

Ibid, pp 353-56.
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case in Britain.” ‘Every major attempt at reform,” he asserted, in 1989, ‘has been
blocked or mismanaged”:®

...incorporating of the European Convention,® the electoral system; the House of Lords;
devolution; regional and local government; citizenship; public access to official
information; administrative law.

At that time, too, he expressed the hope that the United Kingdom adherence to the
European system would cause them to see the need for a new constitutional
settlement.’’ This settlement would clearly include the need to recognise that
Parliament is no longer sacrosanct.

In making such a pronouncement, he has come dose to prophesy, when one
looks at the programme of constitutional reform upon which the Labour
Government, headed by Tony Blair, has embarked.

It has at last been agreed that the European Convention on Human Rights will
be incorporated into the United Kingdom municipal law, thus enabling people in
British courts to have the opportunity in those courts of enforcing their rights under
the European Convention."

What is odd is that the Government was not prepared, in the Human Rights Act
of 1998, to permit the courts to strike down legislation which is in conflict with the
Convention. Section 3 of the Act requires the court to interpret legislation as far as
possible in accordance with the Convention. Where this is not possible, the Act
gives the higher courts (as described below) the right, in s 4, to make a declaration
of incompatibility, if the court is satisfied that a provision of primary legislation is
incompatible with a Convention right (s 4(3)). There is, of course, a similar right
where the court decides that a power conferred by subordinate legislation is
incompatible with a Convention Right (s 4(4)).

The only courts capable of making such declarations are the House of Lords, the
Judicial Committee of the Privy Council, the Courts Martial Appeal Courts (in
Scotland), the High Court of Judiciary, (in England and Wales or Northern Ireland),
the High Court and the Court of Appeal (s 4(5)).

Section 4(6) makes it clear that the validity of the legislation is not affected by a
declaration of incompatibility.

Where a court is considering making a declaration, the Crown is entitled to notice
and to be joined as a party to the proceedings (s 5(1)).

The United Kingdom Government refuses to accept that the sovereignty of
Parliament (as originally conceived) cannot stand for all time. One can only hope
that the day is not far distant when they will heed these wise words of Lord
Scarman:*

Lester, 1989, pp 352-53.

Ibid, pp 368-69.

It must be observed that Lord Lester introduced two bills (on incorporation) into the House of Lords in 1994
and 1996.

10 Lester 1989, p 369.

1 See the United Kingdom Human Rights Act 1998 (Cap 42) which came into force on 2 October 2000.
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It is the helplessness of the law in the face of the legislative sovereignty of Parliament
which makes it difficult for the legal system to accommodate the concept of fundamental
and inviolable human rights. Means therefore have to be found whereby: (1) there is
incorporated into English law a declaration of such rights, (2) these rights are protected
against all encroachments, including the power of the state, even when that power is
exerted by a representative legislative institution such as Parliament.

The United Kingdom acceded to the EEC by the Treaty of Brussels 1972 which was
given effect in the country by the European Communities Act 1972. One of the
distinctive features of the treaty is that the relevant organs of the EEC have been
vested with executive, legislative, judicial and fiscal powers: a specific example
being the European Court of Justice which in 1964 settled the question of legislative
supremacy by ruling that community law prevails over incompatible national law,
irrespective of when the national legislation was enacted.”

To put the primacy of Community legislation beyond doubt, the European Court
of Justice also ruled that the court’s judgments take precedence, even when the
national law is enacted subsequent to the court’s ruling." In a 1977 ruling, the
European Court indicated that private parties may obtain a judgment in which a
national judge denies enforcement of a domestic statute which does not conform
with Community law. It was held that:

A National Court which is called upon...to apply provisions of Community law is
under a duty to give full effect to those provisions, if necessary refusing its own motion
to apply any conflicting provision of national legislation, even if adopted subsequently,
and it is not necessary for the [national court] to request or wait the prior setting aside
of such provisions by legislative or other constitutional means.

The Court referred, in the Costa case, to the treaty as ‘an independent source of law
(which) could not, because of its special and original nature, be overridden by
domestic legal provisions, however formed, without being deprived of its character
as Community law and without the legal basis of the Community itself being called
into question’.

In 1972, Denmark, Eire and the United Kingdom signed the Treaty of Accession
to the Treaty of Rome, whereupon Denmark and Eire proceeded to make the
necessary constitutional amendments to accommodate the new legal arrangements.
Britain passed the European Communities Act which empowered British courts to
administer Community law and which permitted its reception.

The moot problem has always been: what of legislation affecting Community
law passed after the 1972 enabling Act came into effect? It is a principle of British
Law that the courts will endeavour to interpret a statute to bring it in conformity
with international law whenever they are called upon to interpret such a statute

12 Lord Scarman, 1974, p 15. See, also, to the same effect, a speech given by Arthur Chaskalson (1989) (now
President of the South African Constitutional Court) at a Bar dinner at the Harare Colloquium organised by
the International Center for the Legal Protection of Human Rights (INTERIGHTS) and the Commonwealth
Secretariat in 1989.

13 See Costa v ENEL [1964] ECR 585, European Court of Justice.

14 Amministrazione delle Finanze dello Stato v Simmenthal Spa (No 106/77) [1978] ECR 629.
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intended to give effect to a treaty obligation. But the issue has not yet neatly arisen
as to whether a British court would refuse to interpret a subsequent Act affecting the
Community as being in conflict with Community law. The matter came close to
being raised before the English Court of Appeal in 1979" when the Court was
divided as to whether Art 119 of the Treaty (which enunciates the broad principle
that throughout the Community men and women should receive equal pay for the
same work) should be referred for an opinion of the European Court. In this case,
the majority of the Court, Lawton and Cumming-Bruce L]JJ (Denning MR
dissenting), ruled that the 1970 English Act under review was to be construed
according to the ordinary canons of construction and, since according to its natural
and ordinary meaning s 1(2)(a)(i) was confined to cases where a man and a woman
were in the same employment, at the same time, the Court could not use the terms of
Art 119 of the EEC Treaty as an aid to the construction of the section. Lord Denning
dissented from the majority, but was, however, able to agree with them that, since
there was doubt as to the ambit of Art 119 and since the Court was bound by the
European Communities Act 1972 to give effect to the provisions of the EEC Treaty
in priority to a United Kingdom statute, the matter of the true interpretation of Art 119
should be referred to the Court of Justice under Art 177 of the Treaty.

In the event, the European Court held that s 119 should be broadly interpreted
so that the English court could hold that the English legislation was intended to
include discrimination against a woman, even when such a woman succeeded a
male within a short time in the same employment.

Aswe have seen, therefore, the European Court of Justice has consistently spoken
with firmness and certainty in emphasizing the supremacy of Community law over
the laws passed by the United Kingdom Parliament where Community issues are
involved. No more summary language could be used than in the Van Gend case, in
which the European Court expounded that ‘the Community constitutes a new legal
order of international law, for the benefits of which the states have limited their
sovereign rights, albeit within limited fields, and the subjects of which comprise
not only Member States but also their nationals’.'¢

It is also interesting to observe that there was no British dissent from the EEC
Opinion published, concerning United Kingdom membership at the time of
accession to the Treaty. In the document, the Commission expressed the view that
British Acts of Parliament would effect a transfer of the relevant legislative powers
‘with the consequences this entails for the legislative activity of Parliament, that is,
the adoption of measures required by Community law”’."”

15 See Macarthy’s Ltd v Smith [1979] 3 All ER 325
16 See Van Gend En Loos v Nederlande Tarief Commissie [1963] CMLR 105, p 129.
17 See the Opinion of the EEC on Britain’s application for membership on 29 September 1967 (80-81).
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B DILUTION OF THE DOCTRINE

Unfortunately, both the United Kingdom House of Lords and the Court of Appeal
appeared reluctant to come to grips with the obvious dilution of the doctrine of
parliamentary sovereignty and continued to speak with a forked tongue on the
matter. Thus, in one case, Lord Denning MR asserted that if a law was intentionally
passed by Parliament in defiance of Community obligations, the treaty would have
to be ignored.’ Likewise, in the later case of Garland v British Rail Engineering Ltd,*
Lord Diplock speaking for a unanimous House of Lords, was prepared to go no
further than to assert that whenever a statute had to be construed involving treaty
obligations and the words were capable of bearing a meaning consistent with such
obligations, the words shall be accorded that meaning ‘without undue straining of
the ordinary meaning of language. And, in making this pronouncement, Lord
Diplock gave the Treaty of Rome as an example. The fact is that it would be a
foolhardy English court who would follow an English statute running counter to a
decision of the European Court and one would expect ‘undue straining’ if that
became necessary. Plain judicial talk in England has so far been withheld.

The second development that has tended to undermine the myth of the
sovereignty of Parliament was the worldwide recognition of the fundamental rights
of the individual which arose out of the Second World War. This recognition found
expression in the 1948 Universal Declaration of Human Rights to which all members
of the United Nations Organisation deemed it expedient to subscribe.

The upshot is that all newly independent countries since 1949 have included
protection for fundamental rights and freedoms in their constitutions, and such
constitutions have in almost all cases been designated ‘the supreme law’.
Accordingly, any laws passed in derogation of the supreme law have been declared
void to the extent of the inconsistency.

In this way, the sovereignty of Parliament—as understood in Britain—has been
dealt a severe blow in most modern constitutions in the past 35 years, including
those in the former British Caribbean. In the chapter dealing with civil liberties, we
will show that many laws duly passed by Caribbean Legislatures have been declared
ultra vires, void and of no effect.

Thus, in so far as West Indian Constitutions® are concerned, we now have not
parliamentary sovereignty, but constitutional supremacy.

In this aspect of constitutional development, the British had unfortunately become
“timorous souls” until 2 October 2000, and the fear of dismantling the doctrine of
the sovereignty of Parliament seemed to be ruling them from Dicey’s grave.

Even though the present Labour Government in Britain expressed a wish on

18 Felixstowe Dock and Railway Co v British Transport Docks Board [1976] Lloyd’s Rep 663.

19 [1983] 2 AC 751.

20 See Phillips, 1977, in Chapter V of which 31 cases involving judicial review of legislation and executive action
between 1964 and 1975 were discussed, pp 124-65. See, also, Phillips, 1985, in Chapter IX of which a further 23
cases are considered calling for State redress, including the striking down of legislation.
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coming to office to introduce a Bill of Rights as part of the constitutional machinery
for judicial review, they insisted that such an innovation must have no effect on
this sacred cow— parliamentary supremacy.

We shall see in the next chapter to what extent (if at all) there exists a true
separation of powers.
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CHAPTER 4

THE SEPARATION OF POWERS

In his L’Esprit de Lois, Montesquieu expressed the view that liberty cannot exist when
there is a merger between the executive and the legislature. He also quite appropriately
maintained that liberty would be impossible if there was no division between the
judicial arm on the one hand and the executive and legislative arms on the other.!

According to Lawson and Bentley,” this doctrine had a decisive influence upon
those who framed the American Constitution and particularly on those who devised
the Massachusetts Constitution and who made the famous declaration:

In the Government of this Commonwealth the legislative department shall never
exercise the executive and judicial powers or either of them; the executive shall never
exercise the legislative and judicial powers or either of them; the judicial shall never
exercise the executive and legislative powers or either of them.

But clear-cut as this statement may be, it is not a principle which has ever conformed
with the facts of constitutional realities, as will be illustrated later. Britain has always
witnessed some overlap between the three branches: the most glaring example
being the way the House of Lords operates as the second chamber of the legislature
and as the final Court of Appeal. Government ministers sit and vote with the Law
Lords and the Lord Chancellor (who presides) is a member of the Cabinet, a legislator
and a judge.

What is more, when the history of British colonial policy is examined one finds
that, at the time Montesquieu was making his statement in the 17th century (and
even beyond that time), such a separation was completely absent in countries abroad
over which Britain claimed suzerainty or developed settlements. Thus, Chief Justice
William Hey (the then Canadian Chief Justice), who was entrusted in 1773 with
preparing the Quebec Act, was at the same time also the Member of Parliament for
Kent at Westminster. While the Lord Chancellor of England avidly sought his advice,
the then Governor of Canada did the same in so far as Government policy was
concerned. The record shows that all the Chief Justices of Canada at the time were
legislators, administrators and judicial officers rolled into one. It should also be
recorded that, at the same time, governors in the rest of the then British Empire
presided over the legislature and over courts of justice while administering the
countries where they held commissions.

THE PROPER BASIS FOR THE SEPARATION CONCEPT

In his treatise on Caribbean Public Law, Professor Albert Fiadjoe goes to the root of
the matter when he propounds that government activities cannot be
compartmentalised. He writes:*

1 Montesquieu, 1989, Book XI, Chapter VI.
2 See Lawson and Bentley, 1961, Chapter 9, p 70.
3 See Fiadjoe, 1999, p 161.
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Itis submitted that the doctrine of the separation of powers no longer bears the meaning
that the early writers conceived of. In the context of the times then, the doctrine
addressed the legitimate concern of the day, which was the fear of arbitrary rule. In
today’s world, it is submitted that the new meaning of the doctrine may be stated in
two senses. First, the doctrine helps us to appreciate that in the complexities of modern
government, there can only be shared powers among separate and quasi-autonomous
yet inter-dependent State organs. Secondly, the doctrine helps us to appreciate the
truism that the system of government which we operate works on the assumption
that there is a core function which can be classified as legislative, executive and judicial
and that these core functions belong to their respective branches or organs. Thirdly,
the doctrine helps us to recognise that government involves the blending of the
respective powers of the principal organs of State. Experience shows that we cannot
have watertight compartments in government.

Professor Fiadjoe’s views are fully supported by another powerful jurist, the late
Sir Allen Lewis, who expressed the application of the principle in the Caribbean in
the following terms:*

In this Constitution, which has been described as ‘evolutionary not revolutionary’,
provision is normally made for continuity of government through successor
institutions, legislative, executive and judicial, and particularly for the separation and
independence of the judicial power. The party system and Cabinet government are
maintained. To the judiciary is entrusted the guardianship of the constitution, the
preservation of the Rule of Law and the protection of certain fundamental rights and
freedoms already well established in the law of the former colony. The division of
governmental powers into three branches, the fundamental rights and freedoms, the
electoral process and the independence of the judiciary (inter alia), all of which in
theory are intended to be unchangeable, unless the safety of the State demands
temporary suspension, are ‘entrenched’ in provisions which can only be altered by
the legislature on compliance with specially prescribed procedures. Further provision
is made for restricting the exercise of arbitrary power by institutionalizing the
distinction between the office of Attorney-General with responsibility for
administration of legal affairs of the State, including the preparation of legislation
consistent with legal interpretation of the Constitution, and that of the Director of
Public Prosecutions, a legal officer with the secured tenure and independent status of
a judge with responsibility for the conducting of criminal proceedings. And in some
constitutions Parliament is authorised to create the office of Ombudsman, a
Parliamentary Commissioner with similarly independent status, whose duty is to
investigate complaints of maladministration by government departments where no
redress is obtainable through judicial proceedings. Though he is given wide powers
of enquiry he has no power to alter departmental decisions and can only report to
Parliament his findings as recommendations. And the section creating these offices
are among the ‘entrenched provisions’.

The principle of the separation of powers, deriving from our new constitutions,
has since 1960 been articulated in some leading cases designed to highlight the fact
that the executive and the legislature should not trench upon the preserves of the
judiciary. Four of these cases will now be briefly examined.

4 See Sir Allen’s article (Lewis, 1978).
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Hinds

First came Hinds® which, in the words of Professor Fiadjoe,* ‘settled the point that
there is indeed a separation of the legislative and executive powers from the judicial
power and that the Supreme Court’s jurisdiction is especially protected’. The
particular jurisdiction was expressed to comprise:

(a) unlimited original jurisdiction in all substantial civil cases;

(b) unlimited original jurisdiction in all serious criminal offences;

(c) supervisory jurisdiction over the proceedings of inferior courts, that is, of the
kind which owes its origin to the prerogative writs of certiorari, mandamus
and injunction.

The present writer agrees with Professor Fiadjoe that Hinds ‘re-affirms one of the
constitutional fundamentals of West Indian Public Law with respect to the
independence of the judiciary’. He does not necessarily agree that the case ‘establishes’
the principle, which in his submission is intrinsic to the terms of the constitutions
themselves. The case admittedly enables the judges on the basis of stare decisis to
emphasise the dichotomy with greater confidence and certainty.

Farrell

Since Hinds was decided, the courts have found it necessary to strike down a section
of an Antigua law in the following circumstances.”

In 1976 the Industrial Courts Act was passed, s 17(4) of which purported to
divest the Supreme Court of the West Indies Associated State Supreme Court of its
supervisory jurisdiction over inferior courts.

The relevant section was in the following terms:

17(4) Subject to subsection (1), the hearing and determination of any proceedings before
the Court, and an order or award or any finding or decision of the Court in any
matter (including an order or award)-

shall not be challenged, appealed against, reviewed, quashed or called in
question in any court on any account whatever; and

shall not be subject to prohibition, mandamus or injunction in any court on
any account whatever.

In giving their judgment, the Court of Appeal ruled that the effect of that provision
in the Act was to give the Industrial Court the status of a High Court and to create
a superior court having jurisdiction normally vested in the High Court by completely
divesting the Supreme Court of all supervisory powers over its proceedings.

The section was declared void and duly severed from the rest of the Act.

5 Hinds v R [1977] AC 175.
6 See Fiadjoe, 1999, p 159.
7 See Farrell v AG of Antigua (1979) 27 WIR 377.
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J Astaphan and Co Ltd v Comptroller of Customs of Dominica®

In this case, which came before the Eastern Caribbean Court of Appeal, the appellant,
a merchant in Dominica, imported vehicular spare parts which arrived in five
separate consignments at different times during 1991 and 1992.

On arrival of each consignment the appellant, not having received the relevant
shipping documents, could not make perfect entries of the goods. Because the
appellant was anxious to take delivery, the Comptroller of Customs required him
to pay amounts in excess of the estimated duty. The Comptroller later refused to
refund the excess on the ground that the relevant law® sanctioned the forfeiture of
the excess.

In delivering the judgment of the Court of Appeal, Sir Vincent Floissac CJ ruled
that the legislature is not competent to delegate its law making powers to the
executive and that any attempt so to do would amount to an abdication of its
functions—which would be inconsistent with the basic principle of the separation
of powers."

The Browne case!!

The head note best describes the facts and holding in this case:

The defendant was convicted of murder when he was 16 years old and the judge
sentenced him to be ‘detained until the pleasure of the Governor-General be known’.
In so sentencing him the judge had intended to apply the proviso to section 3(1) of the
Offences against the Person Act and the words used should have been detention ‘during
the Governor-General’s pleasure’. The Court of Appeal of the Eastern Caribbean States
dismissed his appeal against conviction and sentence. The defendant challenged the
legality of the sentence on the ground, inter alia, that it contravened the Constitution
of Saint Christopher and Nevis:

On the defendant’s appeal to the Judicial Committee—HELD allowing the appeal (1)
that detention at the Governor-General’s pleasure was a discretionary sentence for
which the duration, including its punitive element, was to be determined by the
Governor-General and not by the court; that under the Constitution of Saint Christopher
and Nevis the Governor-General was part of the executive and not the judiciary; that,
therefore, the sentence prescribed by the proviso to section 3(1) of the Offences Against
the Person Act was a deprivation of liberty otherwise than in execution of an order or
sentence of the court and was contrary to the Constitution; and that, accordingly even
after the correction of the judge’s verbal error, the sentence was an unlawful one which
the courts were not entitled to pass or uphold.

(2) that it was the duty of the court to decide what modifications needed to be made to
the proviso so as to give effect to the requirements of the Constitution and the
defendant’s constitutional rights: that the proviso could be made to comply with the
Constitution by removing the unlawful part of the sentencing process and the objective
of the proviso could be achieved by substituting a sentence at the court’s pleasure:

8 (1996) 54 WIR 153.

9 The Customs (Control and Management) Act (Cap 69.01 of the Laws of Dominica).
10 See an exposition of the judgment in Fiadjoe, 1999, pp 162-65.

11 Green Browne v R (1999) 54 WIR 213.
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and that the case should be remitted to the Court of Appeal for the exercise of its
powers in accordance with the relevant statutes.

The appeal against the sentence was therefore allowed and the case remitted to the
Court of Appeal to exercise its powers under the appropriate legislation.

THE SYMBIOSIS BETWEEN LEGISLATURE AND THE EXECUTIVE

Having briefly surveyed the constitutional position of the judiciary vis a vis these
two other branches, we must now examine the extent to which the executive and
the legislature interact. In practice, all legislation is first considered by the executive
in Cabinet and then remitted to the legislature, where the same members along
with others (where they exist) consider them in the open forum of Parliament. But
it is to the same Cabinet or members thereof, that Parliament invariably entrusts
the making of rules and regulations to give effect to the wishes of the legislative
branch by way of delegated legislation.

The writer has carefully scrutinised the process in respect of nine Barbados
statutes of recent vintage, to which he now proposes to refer, and he has found it
difficult to resist the conclusion that in many of the cases there is an almost total
abdication of powers by the law givers to the executive ministers.

Under the Cremation Act" the Minister may make regulations: (a) respecting the
establishment of crematoria; (b) respecting the operating standards; (c) prescribing
in what cases and under what conditions the burning of human remains may take
place; (d) directing the disposition or interment of the ashes; (e) prescribing the
forms of any notices, certificates, and declarations to be given or made before the
commencement of any burning of human remains in a crematorium; (f) providing
for the issue, supervision and cancellation of licences or permits to burn human
remains in a crematorium; (g) prescribing anything that is required by the Act to be
prescribed; and (h) generally for giving effect to the provisions of the Act.

In the Act to provide the establishment of a regulatory framework that would
facilitate the groups of the small business sector in Barbados,” the Minister may: (a)
make regulations to give effect to the operation of the Act; (b) by order, approve
private sector organisations for the purpose of the Act; and (c) by order amend the
relevant Schedules.

In respect of the Copyright Act,'* the Minister may prescribe: (a) ‘anything that is
by this Act authorised or required to be prescribed’; and (b) ‘anything that is
necessary for the purpose of giving effect to this Act’.

In respect of the Firearms Act," the Minister may make regulations: (a) prescribing
the form of licences under the Act, returns and other documents; (b) prescribing
the requirements to be satisfied in respect of a place where arms or ammunition are
to be stored or kept before such place may be approved of by the Commissioner as being

12 Cremation Act 1999, s 14.

13 Small Business Development Act, 1999-23, s 15.
14 Copyright Act 19984, s 148.

15 Firearms Act 1998-323, s 32.
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a place of safety for the purposes of s 23 and for the manner in which such place is
to be secured; (c) prescribing the manner by which any notice under the Act may
be given; (d) controlling and regulating the importation, sale, possession or use of
hand grenades manufactured for the purpose of extinguishing fires and the
application of the Act in relation to such bombs and hand grenades; (e) prescribing
anything which by the Act is permitted or required to be prescribed; and (f) generally
for carrying the Act into effect.

In so far as Mutual Funds are concerned, the Act' gives the Minister the power to
make regulations respecting: (a) the role of trustees, custodians and mutual fund
administrators in relation to mutual funds; (b) the operation of mutual funds; (c)
the type and content of advertisement published by mutual funds; (d) the
requirements of non-Barbadian based mutual funds; and (e) any other matter that
is required to be prescribed under the Act.

There are two other instances where Ministers are empowered to make rules.

First, under the Act to provide for the appointment of a Public Trustee and to
amend the law relating to the administration of trusts,” there is provision for the
Minister to make rules for: (a) prescribing the trusts or duties the Public Trustee is
authorised to accept or undertake and the security, if any, to be given by the Public
Trustee and his officers; (b) the transfer to and from the Public Trustee of any
property; (c) the accounts to be kept and the audit thereof; and (d) the form and
manner in which notice under the Act is given.

Similarly, under the Prisons Act,' the power is granted to the Minister to make
rules for any of the purposes of the Act and, by rule, to provide: (a) the classification
of prisons; (b) the duties and responsibilities of prison officers including the duties
and responsibilities of particular classes of such officers; (c) the duties and powers
of the Board; (d) the duties and powers of visiting justices; and (e) the safe custody,
management, organisation, hours and kinds of labour and employment, clothing
maintenance, instruction, discipline and discharge of prisoners; and (f) execution
of condemned prisoners.

There is even a case where an authority is permitted to make rules or regulations with
the approval of the Minister. Thus, in the Act to provide for the licensing of persons who
wire buildings for the supply of electricity,” the Board may, subject to the approval of
the Minister, make rules for any of the following purposes: (a) the proper conduct
of its affairs, including the time, manner and place of meetings and the proceedings
thereof; (b) the maintaining of a high standard of practice among electrical wiremen;
(c) the conduct of examinations and related matter, and the fees to be paid for such
examinations; (d) the institution of disciplinary proceedings in relation to any charge
made against a wireman and the manner in which proceedings relative to such
charge are to be conducted.

16 Mutual Funds Act 1998-45, s 49.

17 Public Trustee Act, Cap 248, s 14.

18 Prisons Act, Cap 168, s 66.

19 Electrical Wiremen (Licensing) Act, Cap 368 A, s 18(1).

22



Chapter 4: The Separation of Powers

The Minister may also make regulations to carry out the provisions of the Act
and for any of the purposes, viz: (a) prescribing the fees, other than those fixed by
the rules, which are by the Act required to be prescribed; and (b) providing for
anything in respect of electrical installation not provided for in the rules.

Finally, there is the Act to provide for the control and management of the public finances
of Barbados® under which the rule making s 39 provides for the Cabinet to make rules
for all or any of the following matters:

(a) prescribing the duties of the Accountant General and accounting officers;

(b) prescribing the form and manner in which any of the public accounts are to
be kept;

(c) prescribing the procedure for the reporting by the Auditor General of delays
and irregularities; and prescribing the response and liabilities of all accounting
officers;

(d) respecting the accounts of the Barbados Defence Force and the purchase of
military stores, equipment and supplies therefor.

CONCLUSION

The conclusion that can be safely drawn from the relations which exist between the
executive and the legislature is that to separate them would be to impede the smooth
running of the government machine. This is the reality of the situation. On the
other hand, the judiciary must remain ‘a place apart’—always able and willing to
stand between government (be it the legislative or the executive arm) and the citizen
when the occasion arises.

The next chapter looks at Conventions of the Constitution.

20 Financial Administration and Audit Act, Cap 5, s 39.
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CHAPTER 5

THE CONVENTIONS OF THE CONSTITUTION

These are the largely unwritten and non-legal political rules which govern and
influence the powers of the State.

Much has been written on this subject, beginning with Dicey, who postulated
that conventions were not part of constitutional law which, in his view, included
only those rules which were enforceable in a court of law.!

Subsequent publicists took issue with Dicey’s theory of exclusion since, as we
shall show, conventions prove an important component of constitutional law. They
pose political difficulties when they are disobeyed.?

DeSmith adopts the language of HLA Hart® in the following comprehensive
definition:

...constitutional conventions, insofar as they impose duties, are primary rules of

recognition unaccompanied by an adequate apparatus of secondary rules of
recognition, interpretation (or adjudication) and change...

Most of the conventions are bonding usages, undertakings and practices. They are
forms of political behaviour regarded as obligatory.

The attributes and purpose of Conventions have been neatly analysed by a
distinguished writer on public law in this way:*

In the United Kingdom, with no written constitutional text, conventions which have
developed over time play a critical role in the process of identifying the meaning of
various constitutional rules. These understandings, habits, customs and practices which
are not written down in any authoritative sense are nevertheless obeyed by the political
directorate although they are not enforceable in the Court or by Parliament. A reasonable
explanation for this would lie in these unchanged usages qualifying for constitutional
statutes. Of the attributes claimed for conventions, three may be singled out.

First, they help in the interpretation of the law. Second, they help to regulate the
relationships between the different branches of government. And third, they act as
useful tools in adjusting the strict letter of the law to meet the imperatives of the times.

One writer has described Dicey’s distinction as ‘dogmatic” and ‘the product of an
outmoded jurisprudence’.’ To an enlightened publicist his distinction is distinctly
quaint.

See, generally, Dicey, 1959.
Jennings, 1959, p 134.
Hart, 1961, p 118.

Fiadjoe, 1999, p 167.
Jennings, 1959.
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A HOW EXTENSIVE ARE CONVENTIONS?

Although conventions are of more significance in the context of the uncodified
nature of the English Constitution for reasons which will appear, they are to be
found in the constitutional regimes of such countries as Denmark, Norway, Sweden,
Holland, France and Belgium—not to mention the United States and Canada,
Australia, New Zealand and the other countries of the Commonwealth.®

KC Wheare has pointed out that it is not true to say that ‘the principal rules
which govern the government in England’ are non-legal and he cites the
Representation of the People Acts 1932 to 1948 to be ‘as important as the conventions
which regulate cabinet government’”—a matter to be discussed shortly.

Even Dicey, says Wheare, was aware, too, that the ‘conventional element in the
Constitution of the United States is as large as in the English Constitution. We now
appreciate (for example) that one major convention of the US Constitution is that
no member of the President’s Cabinet can be a member of either House of Congress,
just as it is an undisputed convention that no English Prime Minister can operate
with a Cabinet Minister who is not either a Member of the House of Commons or
of the Lords.

In the US constitutional regime, although no written law specifically so provides,
the Speaker of the House of Representatives has always been regarded and recognised
as the active organiser of the party’s legislative programme. On the other hand, the
Speaker of the British House of Commons takes no part in party matters and, while
Speaker, is not usually opposed in the hustings at a general election.

Similarly, in the USA up to 1940, there was nothing enshrined in the Constitution
about the re-election of a President, although a convention had developed for the
President to offer himself only once for such re-election—until President Franklyn
Delano Roosevelt offered himself for a third term in 1940 and a fourth in 1944.
Although the convention was breached, the country did not suffer since, at the
time, America had just entered the Second World War and it was felt that the
President’s two re-elections would provide the continuity considered necessary. It
was only after the President’s demise that Congress deemed it desirable by a
constitutional amendment to debar future holders of the office from serving more
than two terms. The position was the same in France up to 1939, by which time it
had become a convention that the French President would serve only one seven
year term. However, in that year the then President—M Lebrun—was reelected for
a second term as a result of which a constitutional change was enacted to restore
the one term arrangement. The reason for his second term was the same as for
President Roosevelt, viz, continuity in time of war.

Orne further American convention may be mentioned. The President has the right
to appoint senior officials, but in the various States he exercises it by what is termed
‘senatorial courtesy’, viz, he consults with the State senators of his own party or
(where there are no such senators) with other senior State political figures of his party.

6 See Wheare, 1951, pp 181-82.
7 Ibid, p 179.
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B CONVENTIONS AFFECTING THE EXECUTIVE

The conventions that have developed in the United Kingdom and the rest of the
Commonwealth in the exercise of prerogative powers are many. Fundamental to
the working of the system, however, is the convention that the Sovereign or his
representative exercises the prerogative mainly through a Cabinet which is headed
by a Prime Minister, supported by ministers of his or her choice. In the older
Commonwealth countries, no specific reference was ever made to a Cabinet or to a
Prime Minister. It is worth remembering that, in the 17th and 18th centuries, weighty
matters of policy were decided in England by a small number of privy councillors
referred to as ‘confidential advisers’ to the King or Queen who convened meetings
of the group in his or her private chambers (referred to in French as the ‘Cabinet’).
Executive power was, however, said to be vested in the King or Queen.

Today, there are some foundation conventions of the British Convention, such as:

(a) the Queen will not retain as Prime Minister a person who cannot obtain the
support of a majority in the House of Commons;

(b) the Queen accepts the advice of the Prime Minister in the appointment and
dismissal of the ministers;

(c) the Queen must assent to legislation duly passed by the two Houses of
Parliament;

(d) the Queen’s powers in respect of the government of the country is exercised
generally on the advice of the Cabinet, the Prime Minister or a minister delegated
by Cabinet;

(e) the Cabinet is responsible collectively to Parliament;

(f) there is a collective responsibility in the Cabinet itself;

(g) the Queen usually grants a dissolution on the advice of the Prime Minister, but
may in a suitable case exercise a discretion.

It is in the above context that, for instance, the Canadian Constitution Act of 1867
stated the executive authority of Canada in these terms, in s 9 of the British North
America Act 1867 (as it was originally entitled):

The Executive Government and authority of and over Canada is hereby declared to
continue and be vested in the Queen.

Section 11 of the same Act is to the following effect:

There shall be a Council to aid and advise in the Government of Canada, to be styled
the Queen’s Privy Council for Canada; and the Persons who are to be Members of that
Council shall be from time to time chosen and summoned by the Governor-General
and sworn in as Privy Councillors, and members thereof may be from time to time
removed by the Governor-General.

Section 13 states:

The Provisions of this Act referring to the Governor-General in Council shall be
construed as referring to the Governor-General acting by and with the Advice of the
Queen’s Privy Council for Canada.
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There is no reference to the Cabinet, nor to the Prime Minister, nor, a fortiori, to
ministers or the Leader of the Opposition. These are all, in Canada, creatures of
convention. Later in this chapter we shall see to what extent all these conventional
creatures are statutorily recognised and enshrined in recent Caribbean Constitutions.

Sir Ivor Jennings has pointed out that conventions governed the distinction
between self-governing Dominions and colonies in the second half of the 19th
century. He has also pointed to the convention governing the relations between the
United Kingdom Government and the Dominions and to the system of consultation
and co-operation which evolved as the self-governing countries attained maturity.®

What we now recognise as self-government was not achieved by Canada,
Australia, New Zealand and Eire by a constitutional instrument and an
independence Order in Council. On the contrary, it was implanted as a convention
borrowed from the United Kingdom and followed in that country.” The Governor
General’s position evolved by convention in a Constitution under which the Prime
Minister and ministers were to be appointed, but the convention was that these
appointments should be made on the bases of the ‘Instructions” from the Crown
that his ministers should be nominated by the Prime Minister who by convention
was to be the member of the House of Representatives best able to command the
support of a majority of the elected members of that House. But even when,
eventually, constitutions were prepared for these Dominions, no specific reference
was made therein to ‘self-government’ or ‘self-determination” or ‘independence’.
These were left to be inferred.

To quote Sir Ivor Jennings:*

The representative of the Crown was authorized to appoint a Council or a Cabinet of

Ministers but it was left to formal or informal instructions to indicate that he must act
on the advice of Ministers and that the Ministers were to be responsible to the legislature.

Finally, we must look at those conventions which governed the relations between
Great Britain and the Dominions after the latter became self-governing. The wide
powers exercised over them by Great Britain were gradually whittled away until,
in the Balfour Declaration of 1926, all the parties involved could be defined (most
generously) as ‘autonomous communities in no way subordinate one to another in
any aspect of their domestic and external affairs’—the remaining limits to Dominion
autonomy being quietly swept away by the Statute of Westminster 1931: the
‘Dominions’ at the time constituting Canada, Australia, New Zealand, the Union
of South Africa, the Irish Free State and Newfoundland.

The most vital section of the Act was s 4 which provided:

No Act of Parliament of the United Kingdom shall extend, or be deemed to extend, to

a Dominion as part of the law of that Dominion unless it is expressly declared in that
Act that the Dominion has requested, and consented to, the enactment thereof.

8 See Jennings, 1959, generally.
9 See Dale, 1983, p 132.
10 Jennings, 1959, p 8.
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C CONVENTIONS AFFECTING LEGISLATIVE AND PARLIAMENTARY
POWERS

On the macro-parliamentary level, convention governs the internal procedural
operation of Parliament. There are what are known as Standing Orders of the Houses
of Parliament which are codified rules; but if there is a breach in the Standing Orders,
legislation arising therefrom is not rendered invalid."

The conventions governing the British Parliament which are set out in Erskine
May’s monumental work'? are regarded as binding on the Speaker of the elected
House of Parliament.

One legislative requirement that the Head of State may either assent to a bill or
withhold assent has, by convention, been taken to mean that assent will be granted
and never withheld. KC Wheare® points out that, although the power to withhold
assent is given in the respective constitutions to the King of Denmark, Norway and
Sweden, it is agreed by convention that the power will never be exercised. He states
that the Danish King last withheld his assent in 1865 and that, when the King of
Sweden last refused assent in 1912 to a Bill, he did so on the advice of his ministers.

The same conventional principle holds good in respect of the provisions in the
original Constitutions of Canada, Australia and New Zealand for the Governor
General to reserve a Bill for the signification of the Queen’s pleasure or which permit
the Sovereign to disallow a law duly passed by the Legislature. Once again, by
convention the Queen took no such action unless at the specific request of the
country involved.

D CONVENTIONS AFFECTING THE LEGISLATURE

It is also a convention that the Queen or her representative will not normally act in
her own discretion to dissolve Parliament, but will only do so on the advice of the
Prime Minister. KC Wheare questions whether this means that the Queen can refuse
to dissolve at the request of a Prime Minister, but act on the advice of another
member, if the first did not have the requisite support, while the second was able to
form a new Government. The answer to this enquiry is to be found in two situations
in which a Governor General found himself having to act contrary to the advice of
the Prime Minister.

The first is the King /Byng disagreement in Canada. McKenzie King was Prime
Minister of Canada who refused to resign and make way for Arthur Meighen, Leader
of the Opposition, when the latter’s Conservative Party won more seats than King's
party after a general election in 1926. In 1927, he approached the Governor General
(Lord Byng) for a dissolution on the eve of a vote of no confidence which he was
destined to lose. The Governor General refused and called upon Meighen to form
a government. Meighen’s Government, however, was defeated in the House shortly

1 See Naomi Shire Council v AG for NSW (1980) 2 NSWLR 639.
12 Erskine May, 1982.
13 See Wheare, 1951, p 183.
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thereafter and the subsequent election was won by King’s party, mainly because he
made the Governor General ‘the issue’.

The second case' concerned the dismissal of the Australian Prime Minister—
Gough Whitlam—by the Governor General, Sir John Kerr. In this case, the Senate of
the Australian Parliament (an elected body) happened to have a majority of Opposition
members and, in 1975, refused to pass the annual Appropriations Bill for reasons
which need not detain us at this juncture. If this state of affairs continued—and the
Senate was determined it should continue—salaries could not be paid and the country
would grind to a halt. The Prime Minister had two courses open to him, viz, either to
resign or ask the Governor General to dissolve the Senate—or even both Houses. He
chose to do neither. Faced with a situation of impending anarchy, the Governor
General found it imperative to dismiss the Prime Minister and to call upon the Leader
of the Opposition (Malcolm Fraser) to form a Government, after having received
from him an undertaking that, if appointed, he would call a general election. The
Senate passed the Appropriation Bill and a double dissolution (of the House of
Representatives and the Senate) ensued. In the subsequent elections, the party headed
by the new Prime Minister was successful and formed the Government.

E CONVENTIONS AND THE COURTS

In this section we shall illustrate the extent to which the courts recognise conventions,
and we shall show that a convention thus recognised can, on occasion, bring about
a desirable political course of action that would otherwise not have been followed.

The courts have also been known to interpret a statute by reference to a
convention. In one case, it was held that, where a delegated power is exercisable at
the donee’s discretion, the donee being a committee, the committee cannot sub-
delegate its discretion to its chief executive.'”” When, however, a power is delegated
to a minister of Government, he is at liberty to sub-delegate, since it is an incidence
of responsible government that a minister does not ordinarily act in person—
although he must accept responsibility for his acts.'® Sometimes, an important
convention is recognised in circumstances which run counter to the law and, where
this occurs, the court will enforce the law. Thus, in Madzimbamuto v Lardner-Burke,"”
M was detained under Emergency Regulations promulgated by a rebel Government
of Southern Rhodesia and moved the court for a declaration that her detention was
illegal and that she should be released. The Southern Rhodesian rebel Government
contended that the regulations were validly made.

Her Majesty’s Government had, in 1961, issued a statement that it would in
future be a convention that the local legislature was competent to pass all laws of
an internal nature: the British Parliament, by convention, to cease to legislate for
Southern Rhodesia except at its request and with its consent. Southern Rhodesia,

14 The full story of this dismissal is told by the former Governor General in Kerr, 1979.
15 See Allingham v Minister of Agriculture [1948] 1 All ER 784.

16 See CarltonavCommyr of Works [1943] 2 All ER 560.

17 [1969] 1 AC 645.
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however, remained a Colony, under the suzerainty of the Government and
Parliament of the United Kingdom. In that state of affairs, the regime purported on
11 November 1965 to declare it was no longer a Crown Colony, but a sovereign
independent State, and the United Kingdom promptly responded by passing the
Southern Rhodesia Act 1965 which pronounced that the territory continued as part
of Her Majesty’s Dominions and that the Government and Parliament of the United
Kingdom were still responsible for its affairs.

The Prime Minister and his colleagues, however, ignored their dismissal while
the members of the Legislative Assembly took no notice of its suspension and
purported to adopt a new Constitution in which the Queen was described as ‘Queen
of Rhodesia’, represented locally by an ‘Officer Administering the Government’.
They confirmed the Unilateral Declaration of Independence (UDI).

The High Court (General Division) found that M was lawfully detained and, on
appeal, the Appeal Court dismissed her application. The appellant then petitioned the
Judicial Committee of the Privy Council which found that, although extensive legislative
powers had been granted the legislature, there were important limits to those powers.

The powers of Her Majesty to legislate had not been limited, notwithstanding
the fact that before the UDI, the Parliament of the United Kingdom had indeed
agreed, by way of the convention, not to legislate as aforesaid on matters within
the competence of the local legislature.

It was held that the UDI had made such a convention inoperative: the convention
being meant to apply in a state of normality. The United Kingdom had never lost
its sovereign right to legislate, despite the convention. In any event, a convention
cannot override a statute. The matter was starkly set out by Lord Reid, in
Madzimbamuto, in this way:*®

The learned judges refer to the statement of the United Kingdom Government in 1961,
already quoted, setting out the convention that the Parliament of the United Kingdom
does not legislate without the consent of the Government of Southern Rhodesia on
matters within the competence of the Legislative Assembly. That was a very important
convention but it had no legal effect in limiting the legal power of Parliament.

It is often said that it would be unconstitutional for the United Kingdom Parliament to
do certain things, meaning that the moral, political and other reasons against doing
them are so strong that many people would regard it as highly improper if Parliament
did these things. But that does not mean that it is beyond the power of Parliament to
do such things.

A Canadian case, however, highlights how vital conventions can sometimes be in
the constitutional scheme of things.

In Ref re Amendment of the Constitution of Canada," the Federal Government was,
in 1981, anxious for reasons mentioned below to effect the patriation of the Canadian
Constitution from the United Kingdom Parliament without having to seek a majority
consensus from the provinces in the following context.

The Canadian Constitution was contained in a United Kingdom statute—the

18 [1969] 1 AC 645, pp 722-23.
19 (1981) 1 RCS 753.
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British North America Act 1867—and subsequent amending legislation, all of which
could not be altered by the Parliament in Canada except by a joint address from the
two Houses of Parliament in Ottawa to the Queen, requesting the intended change.
Only two of the nine Canadian provinces—Ontario and New Brunswick—were in
agreement with the resolution requesting the amendments, but the then Prime
Minister was minded to go direct from the Federal Parliament to the United
Kingdom Parliament, since he was of the opinion that too great a delay would
result from endeavouring to secure provincial consensus.

Being aware of the intention of the Federal Government three of the provinces—
Manitoba, Newfoundland and Quebec—launched separate challenges against the
Federal Government in their respective courts in an endeavour to stop the patriation
bill from being sent to London without the consent of the provinces.

The courts in Manitoba and Quebec found the patriation bill constitutional, but
the Newfoundland court deemed it unconstitutional. The matter then came to the
Supreme Court on a reference in which one of the questions was:

Is it a constitutional convention that the House of Commons and Senate of Canada
will not request Her Majesty the Queen to lay before the Parliament of the United
Kingdom of Great Britain and Northern Ireland a measure to amend the Constitution
of Canada affecting federal-provincial relationships or the powers, rights or privileges
granted or secured by the Constitution of Canada to the provinces, their legislatures
or governments, without first obtaining the agreement of the provinces.

The Supreme Court, by a 6:3 majority, answered this question in the affirmative,
although it answered in the negative the question as to whether in law it was
necessary to have the consent of the provinces before approaching the Queen.

In the opinion of the majority of the Supreme Court, the Federal Government
would violate a constitutional convention requiring a ‘substantial provincial consent’.
But the court refused to explain what was ‘substantial —simply stating that such a
determination was to be made by the politicians and not by the court.

The court left no doubt how much it thought the convention should be respected.
It made this statement in its judgment:*'

It should be borne in mind however that, while they are not laws, some conventions
may be more important than some laws. Their importance depends on that of the
value or principle which they are meant to safeguard. Also they form an integral part
of the constitution and of the constitutional system... That is why it is perfectly
appropriate to say that to violate a convention is to do something which is
unconstitutional although it entails no direct legal consequence.

The court’s hint was not lost on Prime Minister Trudeau®” who immediately set out

20 See Trudeau, 1993. In these Memoirs, Prime Minister Trudeau, p 300, reveals that he had already been in ‘nearly
continuous negotiations with many of the nine provinces since 1968’. He states: “The more I pressed for simple
patriation of our constitution the more the premiers demanded in provincial powers. And by now, I had
concluded that the process of patriating our constitution from Great Britain, a process begun in 1927, would
never be successful unless provincial blackmail attempts were broken. And I believed that any fair-minded
observer of federal-provincial negotiations would agree that the Canadian people would never have a
constitution of their own until the link between patriation and provincial powers was broken.’

21 Ibid, p 883.
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to make a further effort to win the ‘substantial” provincial consent. By November
1981, he had succeeded in obtaining the agreement of nine of the 10 provinces to
the resolution which was eventually accepted by the Federal Senate and House of
Commons and forwarded to Westminster where effect was given to it in the Canada
Act assented to on 29 March 1982, on which date it came into force. The Constitution
Act 1982, including the Charter of Rights and amending formula, came into force
on 17 April 1982, when it was duly proclaimed by the Queen in person in a ceremony
at Parliament Hill in Ottawa.

In the words of two perceptive legal scholars writing on this particular episode:*

To dismiss all conventions as merely loose guidelines would now be a profound
mistake.

F CONVENTIONS AND THE JUDICIARY

The judiciary is not without its own conventions which for purposes of this work
we may classify as institutional and ethical.

Institutional

Although the House of Lords, when sitting as an appellate court, normally has a
panel of only Law Lords, in theory, there is nothing to prevent a peer who is not an
appointed Law Lord from sitting. However, the convention has developed simply
toignore the vote of any such peer when the House delivers its judgment: O'Connell
v R (1844) 11 CL & F 155.

Secondly, it is a convention that the Sovereign will always accept and give effect
to the report of the Judicial Committee of the Privy Council when it furnishes such
areport. In the British Coal Corporation case,* Lord Sankey made, in this connection,
the following pronouncement:

The Committee is regarded in the Act (of 1833) as a judicial body or court, though all
it can do is to report or recommend to His Majesty in Council by whom alone the
Order-in-Council which is made to give effect to the report of the Committee is made.
But according to constitutional convention it is unknown and unthinkable that His
Majesty in Council should not give effect to the report of the Judicial Committee who
are thus in truth an appellate court of law to which by the statute of 1833 all appeals
within their purview are referred.

Ethical

Ajudge must be economical in words and questions while hearing a case. In one of
his books, The Due Process of Law,” the late Lord Denning graphically describes

22 See Trudeau, 1993, pp 316-29. In his autobiography the Prime Minister sets out graphically the political dangers
involved in not proceeding as convention dictated—even though privately he did not agree with the court’s
decision that there was any such convention.

23 Brazier and Robillard, 1982, p 34.

24 British Coal Corp v The King [1935] AC 500, p 501.

25 Denning, 1980, pp 58-62.
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how Hallett J—an English judge—found himself, in a 1957 case,* dominating a
trial by asking more questions in total than the counsel for the plaintiff and the
defendant asked in the suit. As a result, the judge had to retire—his loquacity
bringing his career to a premature end—although he was actuated by the very best
of motives and was a judge ‘of acute perception” and ‘acknowledged learning’.

Ajudge should not normally, after retirement, practice in the courts over which
he presided.

A judge should not pass on an issue which is not before him and on which he
has not had the benefit of argument from counsel.

Finally, judges should confine themselves to such pronouncements as relate to
their reasons for judgment and are not, in the words of a former Chief Justice of the
Supreme Court of Canada, free ‘to roam public assemblies and expatiate on public

issues’.”

G CODIFICATION OF CONVENTIONS

Three writers have written eruditely concerning a recent pattern in Commonwealth
Caribbean circles to codify well established conventions in the written texts.

Margaret Demerieux, in a useful article,® has outlined the attempts made in
recent times to ‘preserve in Caribbean constitutions several important conventions’,
but concludes that ‘neither the distinction between law and convention, nor the
rationale of conventions’, has been affected by the codification.

Sir William Dale, in a scholarly work,? has dealt historically with the codifying
idea, locating its first mention in the Constitution of Ireland in 1922, followed by
the express statement in 1946 in the Constitution of Ceylon relative to the office of
the Governor General, whose functions were to be exercised ‘in accordance with
the constitutional conventions applicable to the exercise of similar...functions in
the United Kingdom by His Majesty’. Dale sets out how the conventions have
become written ‘rules’ affecting, inter alia, the office of the Governor General, the
role of the Cabinet, the method of appointing the Prime Minister and the basis for
dissolution. He concludes that the principal sanction against breaking the
rules can be said to be the same in character as that against breaking the
conventions.

26 Jones v National Coal Board [1957] 2 QB 55.

27 See comments on this aspect of judicial ethics under the Sosa case, below, and the Coreen Sparks case, below.
28 The Codification of Constitutional Conventions in the Commonwealth Caribbean Constitutions (1982) 31 ICLQ 263.
29 Dale, 1983, pp 140—-45.
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H CONCLUDING COMMENT

Professor Albert Fiadjoe in his seminal work on public law,* in detailing a number
of conventions sought to be enshrined in recent instruments, asks the vital question
as to whether the conventions have survived the constitutional texts in the
Caribbean. He concludes his exposition on this subject as follows:*'

We may condude this chapter with the observation that, although some of the
provisions of West Indian Constitutions reflect what may be conventions within the
British constitutional system, seen in the context of the Caribbean historical experience,
it is submitted that there is no need to ask the question with which we began, whether
conventions of the constitution did not die the death that might be expected given the
adoption of a written constitution.

Experience has shown that the categories of conventions are not closed. Further, as
the constitutions in the Caribbean area undergo change and become more and more
autochthonous in the 21st century, so new conventions—written and unwritten—
will emerge and become respected as obligatory forms of political behaviour.

In our next chapter, we turn our attention to some leading cases.

30 Fiadjoe, 1999, pp 167-73. I am very much indebted to Professor Fiadjoe for his help with ideas for this chapter.
31 Ibid, p 173.
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CHAPTER 6

LEADING BILLS OF RIGHTS CASES

INTRODUCTION

A later chapter will underscore the fact that an independent judiciary’ is
indispensable to the proper functioning of our constitutions. Certain provisions of
the constitutions under which our respective countries are governed have imposed
several vital functions on our courts, tending, as it were, to make them sentinels
and guardians of the rights of the individual. Indeed, there can be no doubt that
the fundamental rights and freedoms provisions which are common features of
our constitutions, as well as of other constitutional instruments prepared by the
British Commonwealth Office draftsmen for former colonial territories, starting
with Nigeria, were greatly influenced by the European Convention on Human
Rights.

From 1962, protective provisions to guarantee the fundamental rights and
freedoms of the individual have formed an integral part of the independence
constitutions of former British colonies in this region. In fact, the constitutions of
some colonies® and of the former West Indies Associated States were adorned with
these novel, yet preeminently, important provisions. It was left to the judges to
interpret those provisions and protect the individual’s rights which, at
independence, had assumed an entirely new significance.

One will better be able to appreciate the fundamental character of the functions
entrusted to the courts by considering, in particular, some of the Bills of Rights
provisions. All of the constitutions of the independent countries with which this
work deals are declared to be ‘the supreme law’ of the countries to which they
respectively relate;* and they all contain provisions prescribing the manner in which
entrenched sections may be altered.® As a consequence of this, and in view of the
protective provisions referred to above, jurisdiction has been conferred on the courts
to determine questions relating to the interpretation of the constitutions;® to make
declarations and grant relief in cases where an individual alleges a contravention
of any constitutional provision (other than the protective provisions);” and to grant
redress, by way of declarations, orders, writs and directions, in any case in which a

1 For a comprehensive statement on the question of the independence of the judiciary, see Chapter 13.

2 Cmd 8969, 1953.

3 See, eg, the Bermuda Constitution Order 1968 SI 1968/182; the Anguillan (Constitution) Order 1976 SI 1976/50;
the Anguillan Constitution Order SI 1982/334; and the Cayman Islands (Constitution) Order 1972 SI 1972 /1101.

4 See Constitutions of Antigua (s 2), Bahamas (Art 2), Barbados (s 1), Dominica (s 117), Grenada (s 106), Guyana
(Art 8), Jamaica (s 2), St Kitts (s 2), St Lucia (s 120), St Vincent (s 101) and Trinidad and Tobago (s 2).

5 See Constitutions of Antigua (s 47), Bahamas (Art 54), Barbados (s 49), Belize (s 69), Dominica (s 42), Grenada
(s 39), Guyana (Art 66), Jamaica (s 38), St Lucia (s 41), St Vincent (s 38) and Trinidad and Tobago (s 54).

6 See Constitutions of Antigua (s 120), Belize (s 96), Dominica (s 104), Grenada (s 102), St Kitts (s 97), St Lucia (s
106), St Vincent (s 97) and Trinidad and Tobago (s 14(4)).

7 See Constitutions of Antigua (s 119), Dominica (s 103), Grenada (s 101), St Kitts (s 96), St Lucia (s 105) and St

Vincent (s 96).
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person alleges that any of the protective provisions ‘has been, is being or is likely to
be contravened in relation to him’.® A right of appeal has been granted to the Court
of Appeal from decisions of the High Court on any of these matters.’

Over the 35 years from 1965 to 2000, a formidable jurisprudence has developed
in the 12 territories with which this work is concerned—viz, the Bahamas, Belize,
Jamaica, Antigua and Barbuda, St Kitts and Nevis, Dominica, Barbados, St Lucia,
St Vincent and the Grenadines, Grenada, Trinidad and Tobago and Guyana. The
result is that any attempt to include in this book all the cases in both Bills of Rights
and non-Bills of Rights issues is not a feasible proposition.

Accordingly, what the author has decided is to deal in some depth in this volume
with the leading cases on nine key fundamental rights and freedoms in the order
shown hereunder:

freedom of association;

equality before the law;

the right to personal liberty;

the right to life;

the right to protection from deprivation of property;
the right to retain and instruct a legal adviser;
protection from inhuman and degrading punishment;
the right to freedom of movement;

the right to freedom of expression.

TIOQTEHOONW >

A FREEDOM OF ASSOCIATION

All of the constitutions to which reference has been made provided for the protection
of the right of persons to be associated freely, whether it be for political, cultural or
business purposes.'” But, as the courts have ruled, this does not mean that a person
can be forced to become a member of an association against his will, even though it
is established by statute."! At the same time, freedom of association has been
interpreted by Wooding CJ in Collymore v Attorney General, to mean ‘no more than
freedom to enter into consensual arrangements to promote the common-interest
objects of the associating group’. The objects of the group may be ‘religious or social,
political or philosophical, economic or professional, educational or cultural, sporting
or charitable’.’? We shall have more to say on this point later.

In the Grenada case of Re Hamilton and Others" (unreported), the Governor
General by an order' purportedly made under ss 34 and 35 of the Nutmeg Industry

8 See constitutions of Antigua (s 18), Bahamas (Art 28), Barbados (s 24), Belize (s 20), Dominica (s 16), Grenada
(s 16) Guyana (Art 153), Jamaica (s 25), St Kitts (s 18), St Vincent (s 16) and Trinidad and Tobago (s 14(1)).
9 See constitutions of Antigua (s 121), Dominica (s 105), Grenada (s 103), Guyana (Art 133), St Kitts (s 98), St

Lucia (s 107), St Vincent (s 98) and Trinidad and Tobago (s 108).

10 Antigua (s 13), Barbados (s 21), Belize (s 13), Dominica (s 11), Grenada (s 11), Guyana (Art 147), Jamaica (s 23),
St Kitts (s 13), St Lucia (s 11), St Vincent (s 11) and Trinidad and Tobago (s 4(j)).

1 See AG of Trinidad and Tobago v Seereeram (1975) 27 WIR 329.
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Ordinance® sought to dissolve the then existing Board of the Grenada Co-operative
Nutmeg Association (which had been duly constituted in pursuance of the relevant
provision of the Ordinance), to appoint an interim board to manage the affairs of
the association and to vest the property of the association in the interim board so
appointed.

The applicants sought, inter alia, a declaration that the order by the Governor
General was ultra vires the Nutmeg Industry Ordinance and that it also contravened
their right to protection of property and the right not to be deprived thereof without
compensation. The applicants further sought declarations that the order contravened
their right to protection of the law and their right to freedom of association and
assembly.

Nedd J* ruled, distinguishing Durayappal v Fernando,"” that the applicants, for
reasons stated in the judgment, had locus standi for purposes of bringing the
application and that the Governor General, in exercising his power to dissolve the
board under s 34 of the ordinance, was required to comply with the rules of natural
justice. His failure to communicate to the members of the board his intention to
dissolve the board and the grounds on which he relied to do so, as well as his
failure to afford them an opportunity to reply to any allegations which may have
been made against them, contravened the rules of natural justice and rendered the
order voidable at the suit of the board.”® More importantly, the learned judge ruled
that the Dissolution Order contravened the applicants’ rights to freedom of
association and assembly and was, accordingly, ultra vires the Constitution of
Grenada and null and void."”

Citing the case of Commissioner for Motor Transport v Antill Ranger & Co Ltd,* the
judge further held that the Nutmeg Board (Dissolution) Order (Validation) Act 1975
did not have the effect of validating the Dissolution Order ‘which breached not
only the Nutmeg Industry Ordinance but also the Constitution [of Grenada]’. As a
consequence of his rulings above, the judge further held that, since the Dissolution
Order was null and void, the purported appointment by the Governor General of
the interim board was ultra vires and null and void. The judge therefore granted the
injunction for which the applicants had prayed, restraining the members of the
interim board from meddling in the affairs of the association.

In so far as the findings of the court are concerned, it should be noted that the

12 (1976) 12 WIR 5, p 15. See, also, the discussion in Phillips, 1977, pp 137-39. This book will hereafter be referred
to as ‘the 1977 volume’.

13 In the Matter of the Application ofBornston Matthew and Others under the Constitution of Grenada, Suit No 403 /1975,
pp 1-13.

14 The Nutmeg Board (Dissolution) Order 1975 (SR & O No 15 of 1975).

15 Chapter 210 of the Revised Laws of Grenada.

16 As he then was. He was appointed Chief Justice of Grenada in April 1979.

17 [1967] 2 AC 337.

18 Hamilton et al v Morrison et al (1975) 1ICCCBR 308/308, Grenada: Suit 403.

19 Ibid, p 513.

20 [1956] 3 All ER 106.

21 No 18 of 1975.
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judge rejected the applicant’s contention that the order also contravened their right
under the Constitution not to be deprived of their property without compensation;
and that, although the court ruled that the Governor General had violated the legal
rules compendiously referred to as the rules of natural justice, the judge made no
ruling in relation to the declaration sought: that the Dissolution Order constituted
a contravention of the applicants’ rights to protection of the law under s 8 of the
Constitution. The important point which remains, however, is that the constitutional
rights of the applicants to freedom of association and freedom of assembly were
vindicated.

Collymore v Attorney General revisited

In the 1977 volume,* the case of Collymore v AG of Trinidad and Tobago™ was discussed
briefly and it was said to be rightly criticised in academic circles on the ground that
the judges in the Court of Appeal had placed too great a reliance on the common
law in determining whether freedom of association includes the right to strike.
Attention was drawn to what was regarded as the ‘instructive’ approach adopted
by R v Nasralla** by Lewis JA, who, in interpreting s 20(8) of the Constitution of
Jamaica,® had stated that Chapter III of that Constitution ‘seeks in some measure
to codify those “golden” principles of freedom, generally referred to as the rule of
law which forms part of the great heritage of Jamaica and are to be found both in
statutes and in great judgments delivered over the centuries’.? In this connection,
the author also proffered the following suggestion on the question of interpretation
of the Constitution:

The contents of Chapter III are not intended to alter any existing law and prohibit the
Court from holding that any conflict exists between them. In order to determine what
the existing law is, not only must the common law be prayed in aid but so must statute
law, and the language of the constitution must be regarded as creating new statutory
rights where the words are clear enough. See to the same effect Re Thornhill, a useful
judgment of Georges, ], of the Trinidad High Court, in which the judge granted a
declaration on the constitutional right of the applicant to consult the legal adviser of
his choice and to hold communication with him in terms of section 2(ii) of the Trinidad
Constitution.””

It is therefore somewhat reassuring to note that the approach adopted by Georges
J in the Thornhill case, has received the unqualified approval of the Privy Council.
In delivering the judgment in Thornhill v AG* on appeal from the Court of Appeal
of Trinidad and Tobago, their Lordships made the following statements with regard
to the trial judge’s decision:

22 Phillips, 1977, p 138.

23 Reported at (1967) 12 WIR 5 (CA) and [1970] AC 538 (PC).

24 (1965) 9 WIR 15, pp 26-27.

25 Constitution of Jamaica, s 20, deals with ‘Provisions to secure protection of law"

26 Phillips, 1977, p 138.

27 Ibid, pp 138-39. The decision of Georges ], in Thornhill v AG of Trinidad and Tobago has since been reported; see
(1974) 27 WIR 281.

28 [1981] AC 61.
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Much of the judgment of Georges, ], to whose lucidity and cogency their Lordships
would desire to pay respectful tribute, deals with the facts and his findings upon
disputed factual issues.”

This judgment was delivered some twelve months before that of the Judicial Committee
of the Privy Council in de Freitas v Benny [1976] AC 239. The Judge’s analysis of sections
1, 2 and 3 of the Constitution, however, anticipates and conforms to what was said by
the Judicial Committee both in that case, at pp 244-46, and in the subsequent case of
Maharaj v AG of Trinidad and Tobago (No 2) [1979] AC 385.%

The judgment of the Privy Council also contains two illuminating passages which
indicate the manner in which the interpretation of the fundamental rights and
freedoms provisions of our constitutions should be approached:

The lack of all specificity in the descriptions of the rights and freedoms protected
contained in section 1, paragraphs (a) to (k) may make it necessary sometimes to resort
to an examination of the law as it was at the commencement of the constitution in
order to determine what limits upon freedoms that are expressed in absolute and
unlimited terms were nevertheless intended to be preserved in the interests of the
people as a whole and the orderly development of the nation; for the declaration that
the rights and freedoms protected by that section already existed at that date may
make the existing law as it was then administered in practice a relevant aid to the
ascertainment of what kind of executive or judicial act was intended to be prohibited
by the wide and vague words used in those paragraphs: see Maharaj v Attorney General
of Trinidad and Tobago (No 2) [1979] AC 385, p 395. But this external aid to construction
is neither necessary nor permissible where the treatment complained of is any of the
kinds specifically described in paragraphs (a) to (h) of section 2.%!

In the context of section 1, the declaration that rights and freedoms of the kinds
described in the section have existed in Trinidad and Tobago, in their Lordship’s view,
means that they have in fact been enjoyed by the individual citizen, whether their
enjoyment by him has been de jure as a legal right or de facto as the result of a settled
executive policy of abstention from interference or a settled practice as to the way in
which an administrative or judicial discretion has been exercised. The hopes by the
affirmation in the preamble to the constitution that the protection of human rights and
fundamental freedoms was to be ensured would indeed be betrayed if Chapter I did
not preserve to the people of Trinidad and Tobago all those human rights and
fundamental freedoms that in practice they had hitherto been permitted to enjoy.*

In addition to the above dicta in Thornhill, the Privy Council has made other similar
pronouncements which, it is submitted, would be useful guidelines to our judges
in their approach to interpreting the constitutions in force in our respective
jurisdictions. In this connection, the following statements from the judgment in
Minister of Home Affairs v Fisher® would appear to be of compelling importance:

29 [1981] AC61, p 68E.
30 Ibid, p 69E.

31 Ibid, p70.

32 Ibid,p71B.0

33 [1980] AC 319.
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(1) It can be seen that this instrument has certain special characteristics.

1  Itis, particularly in Chapter I, drafted in a broad and ample style which lays
down principles of width and generality.

2 Chapter I is headed ‘Protection of fundamental rights and freedoms of the
Individual'.

It is known that this chapter, as similar portions of other constitutional instruments
drafted in the post-colonial period, starting with the Constitution of Nigeria, and
including the Constitutions of most Caribbean territories, was greatly influenced by
the European Convention for the Protection of Human Rights and Fundamental
Freedoms (1953) (Cmd 8969). That Convention was signed and ratified by the United
Kingdom and applied to dependent territories including Bermuda. It was in turn
influenced by the United Nations Universal Declaration of Human Rights of 1948.
These antecedents, and the form of Chapter I itself, call for a generous interpretation
avoiding what has been called ‘the austerity of tabulated legalism’, suitable to give to
individuals the full measure of the fundamental rights and freedoms referred to:*

(2) [A constitutional instrument should be treated as] sui generis, calling for principles
of interpretation of its own suitable to its character—without necessary acceptance
of all the presumptions that are relevant to legislation of private law;* and

(3) A Constitution is a legal instrument giving rise, amongst other things, to
individual rights capable of enforcement in a court of law. Respect must be paid
to the language which has been used and to the traditions and usages which
have given meaning to that language. It is quite consistent with this, and with
the recognition that rules of interpretation may apply to take as a point of
departure for the process of interpretation a recognition of the character and
origin of the instrument, and to be guided by the principle of giving full
recognition and effect to those fundamental rights and freedoms with a statement
of which the Constitution commences.*

At this point, it might be useful to examine the Collymore case briefly in the light of
the recent dicta of the Privy Council set out above.

It will be recalled that, in the High Court of Trinidad and Tobago, Collymore
and another, who were members of the Oilfield Workers’ Trade Union,
unsuccessfully applied for a declaration that the Industrial Stabilisation Act,”” which
had prohibited the right to strike, had infringed their freedom of association
guaranteed under s 1(i) of the 1962 Constitution of that country.®

On appeal, the Court of Appeal, in affirming the decision of the trial judge
held that:

The right of free collective bargaining and the right to strike are not included in the
fundamental freedom of association recognized and declared by s 1(j) of the
Constitution and are consequently not protected as such under the provisions of ss 2
and 6 of the Constitution.

34 [1980] AC 319, p 328F-H.

35 Ibid, p 329E-E.

36 Ibid, p 329E-F.

37 Laws of Trinidad and Tobago, No 8 of 1965.

38 The corresponding provision in the 1976 Constitution is s 4(i).
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In his judgment the learned Chief Justice found that:

(1) ‘the freedom of collective bargaining [had] been abridged’, and
(2) ‘the Act does substantially abrogate the so-called right to strike’.

He went on to state the ‘nub of the issue” as being: “Whether the freedom of collective
bargaining and the so-called right to strike are, or either of them is, inherent in [in
the sense of being an integral feature of] the freedom of association guaranteed by
the Constitution.”® In the High Court, the trial judge, Corbin J, had pointed to what
he described as a ‘sharp distinction between the mere “freedom to strike” and the
“right to strike”.” The learned Chief Justice agreed with this distinction, ‘but in the
context of constitutionally-guaranteed rights and liberties’, he preferred ‘to regard
the freedom, and to speak of it, as an immunity.*°

The Chief Justice then traced the development of industrial relations in Britain,
commencing from the medieval guild system in that country. He referred to a long
line of English authorities, starting from 1721 with R v Cambridge Journeymen Tailors,*
and to the effect which certain English statutes had had on these legal authorities.

He found that, until 1933 when the local legislature enacted the Trade Unions
Ordinance, the law of Trinidad and Tobago with respect to industrial disputes was
the same as that which applied in England in 1875; and so it remained until 1943
when the Trade Disputes and Protection of Property Ordinance provided workers
with a similar type of immunity for liability in tort which in Britain had been
established by two Acts passed in 1875 and 1906. Thus, as far as the Chief Justice
was concerned, the rights, freedom or ‘immunities’ which British workers had won
as far back as 1906, and which were grudgingly extended to the workers in Trinidad
and Tobago in 1943, were the rights which existed when the 1962 Independence
Constitution came into force. In so approaching the matter, the Chief Justice treated
the gains as having been frozen in 1943. In other words, the workers had made no
advance in the intervening 19 years—which was certainly not the case.

During the course of his review which, he claimed, exposed ‘the fallacy of
integrating the statutory immunity with the freedom of association’, the learned
Chief Justice made the following further findings:

(1) the appellants’ claim to a right to strike was ‘in essence a claim of right to
commit breaches of contract without liability to have the contract discharged
for its breach’;*

(2) ‘tradeunions have always regarded the power to strike as an essential weapon’,*

(3) ‘trade unions [were] no longer struggling for survival or recognition and they
enjoy the wholly discriminatory privilege (no longer enjoyed by the Crown) of
total immunity from liability for tort’;* and

39 (1967) 12 WIRO.
40 Ibid, p 10.

41 (1721) 8 Mod Rep.
42 (1967) 12 WIR 10.
43 Ibid, p 15.

4 Ibid, p16.
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(4) one of the principal objectives of a trade union, viz, collective bargaining, had

been fully preserved by the Industrial Stabilisation Act.*

Based on his findings and his view of the applicable law, the Chief Justice held that
what the Act had abridged was freedom of contract, but that this was ‘not a freedom
recognized, declared or guaranteed by the Constitution’.* Consequently, since:

...there is nothing in the Constitution which prohibits Parliament from restricting
freedom of contract it was a policy decision for Parliament, and is not a question for
the courts, whether in the interest of the country the People...should be permitted any
say on the terms of industrial agreements so as to ensure as far as practicable that, as
recited in paragraph (b) of the preamble to the Constitution and repeated in s 9(2) of
the Act, ‘the operation of the economic system should result in the material resources
of the community being so distributed as to subserve the common good’.*”

One should not be surprised by the decision at which the Chief Justice arrived
the light of his views expressed in an earlier passage in which he had stated:*®

It is easy to see that at the time of the enactment of the Trade Disputes and Protection
of Property Ordinance in 1943 here, the legislature might have felt the only way of
giving labour an equality of bargaining power with capital was to give it special
immunities which the common law did not permit.

...when under the protective cover of statutory immunities the strike weapon was so
extensively used that to many it began to appear that the imbalance had tilted the
other way, it is likewise easy to see that Parliament may have considered that the best
means of holding the scales in equal poise was to refer to a tribunal for its impartial
adjudication all disputes which the parties themselves should fail to resolve.

i

n

The other two judges of the Court of Appeal both carried out similar reviews of the
relevant legal authorities and statutory enactments. Phillips JA held that:*

No ‘positive right to strike exists, in the sense of a right which is legally enforceable or
the infringement of which gives rise to legal sanctions. Nevertheless, whatever the
nature of its juristic foundation, even a so-called ‘right, however nebulous or ill-defined,
assumes the character of a fundamental right or freedom if it is expressly so declared
by the provisions of the Constitution. On the other hand, it is dear that the difficulty of
holding that it is so declared only by implication increase in direct proportion with
the extent of uncertainty of the alleged ‘right’.

The opinion of Fraser JA was to a similar effect. He held that:*

There is no common law right to strike and it must therefore follow that the so-called
right to take part in a strike is not included in the freedom of association protected by
s 2 of the Constitution.

Accordingly, they both agreed with the Chief Justice that the appeal should be

dismissed.

45 (1967) 12 WIR 10.
46 Ibid.

47 Ibid.

48 Ibid, pp 15-16.

49 Ibid, p 32.

50 Ibid, p 48.
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The decision of the Privy Council®on this point is, to say the least, most
unsatisfactory. Before their Lordships, the appellants argued quite logically and
soundly that:*

‘Freedom of Association” must be construed in such a way that it confers rights of
substance and is not merely an empty phrase. So far as trade unions are concerned,
the freedom means more than the mere right of individuals to form them: it embraces
the right to pursue that object which is the main raison d’etre of trade unions, namely,
collectively bargaining on behalf of its members over wages and conditions of
employment. Collective bargaining in its turn is ineffective unless backed by the right
to strike as the last resort. It is this which gives reality to collective bargaining.
Accordingly, to take away or curtail the right to strike is in effect to abrogate or abridge
that freedom of association which the Constitution confers.

The Privy Council dismissed that logic and defined the matter in issue before them
in the following terms:*

The question is whether the abridgement of the rights of free collective bargaining
and of freedom to strike are abridgments of the right of freedom of association.

Their Lordships had at this point already stated their view of the applicable law as
follows:*

It is now well recognized that by reason of the statutes cited (the Trade Union Act,
1871, the Conspiracy and Protection of Property Act, 1875 and the Trade Disputes Act,
1906) as well as by decisions such as Crofter Hand Woven Harris Tweed Co Ltd v Veitch
[1942] AC 435 employees may lawfully withhold their labour in combination free from
the restrictions and penalties which the common law formerly imposed. In this sense
there is freedom to strike.

They also found that the Industrial Stabilisation Act had abridged ‘the freedom to
strike’,”® and the uninitiated reader of their judgment would have expected their
Lordships to hold in favour of the appellants. Nevertheless, for reasons which
completely escape the comprehension of the present writer, their Lordships agreed
with the courts below in rejecting the appellants” argument on this point.

In holding as it did, the Privy Council stated:*

It is, of course, true that the main purpose of most trade unions of employees is
empowerment of wages and conditions. But these are not the only purposes which
trade unionists as such pursue. They have, in addition, in many cases objects which
are social, benevolent, charitable and political. The last named may be at times of
paramount importance since the efforts of trade unions have more than once succeeded
in securing alterations in the law to their advantage.

Their Lordships lamely noted what the framers of Arts 1-5 of Convention 87 of the
International Labour Organisation (ILO) considered to be comprised in ‘Freedom

51 Cottymore and Another v AG [1970] AC 538.
52 Ibid, p 546.

53 Ibid, p 547.

54 Ibid, pp 546-67.

55 Ibid, p 547.

56 Ibid.
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of Association’. These articles related to undertakings by members of the ILO to
give effect to:

(a) workers” and employers’ right to establish and join organisations of their own
choosing;

(b) the right of workers and employers’ organisations, inter alia, to draw up their
own constitutions and programmes;

(c) refraining from dissolving workers” and employers’ organisations; and

(d) the right of workers” and employers’ organisations to join federations and
confederations, inter alia.

Noting that the Industrial Stabilization Act had not affected the above-mentioned
rights, the Privy Council concluded:

It therefore seems to their Lordships inaccurate to contend that the abridgment of the
right to free collective bargaining and of the freedom to strike leaves the assurance of
‘freedom of association” empty of worthwhile content.

Finally, on this point, their Lordships observed:

Moreover, trade unions need more than ‘freedom of association’, they need to establish
an organization. This involves setting up some kind of headquarters, and appointing
officers to man it. Branches may also have to set up either in districts where the union
has sufficient members or in particular plants or offices. Arrangements must be made
for the due collection, usually weekly, of subscriptions. Recognition by the employer
must be obtained as a prelude to collective bargaining. Arrangements have to be made
for industrial action in the event of collective bargaining failing either wholly or partly.
All this is something over and above freedom of association. It involves a union having
freedom also to organize and to bargain collectively: and it is not surprising, therefore,
to find this right the subject of a separate Convention (No 98) of the International
Labour Organisation.

Commentary

In the first edition of this work, the writer quoted both the Trinidad and Tobago
provision dealing with freedom of association and the provision contained in the
1962 Jamaica Constitution which have been followed in the case of all the other
independent Caribbean States and which have been reproduced verbatim in the
Canadian Charter of Rights 1982.5” The object of quoting both sections was to
emphasise that the Trinidad Collymore decision was based on a ‘static rights’ premise
looking at the past rather than at the dynamic present day and future application
of the protections guaranteed under the Canadian and other Caribbean
Constitutions. In this connection, the author in the first edition of this volume,
made this statement in comparing the Trinidad section with the corresponding
section with the corresponding section in the Jamaica Constitution:

It is quite dear that the two sections from the Constitution of Jamaica and Trinidad
and Tobago quoted above are not in the least bit similar. It is submitted that Colllymore’s

57 See Phillips, 1985, p 218. This book will hereafter be referred to as ‘the first edition of this work’.
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case can be of little assistance in interpreting the provisions of our respective
constitutions which guarantee freedom of assembly and association, unless the
provisions are in pari materia with the corresponding provision of the Trinidad and
Tobago Constitution with which that case dealt.

This point has been fully supported by two dissenting opinions in a case which
reached the Canadian Supreme Court in 1987 in which three provincial statutes
prohibited strikes and imposed compulsory arbitration. The question before the
Supreme Court was whether the statutes contravened the constitutional guarantee
of freedom of association provided by s 2(d) of the 1982 Charter of Rights.”®

The majority of the Supreme Court, following the Privy Council in the Collymore
case, held that freedom of association did not include the right to strike; but in a
powerful dissenting opinion, the Chief Justice Dickson CJ, supported by Wilson ]
had this to say:

While the Collymore case provides a relevant perspective on the meaning of freedom
of association, its applicability to the Charter is undermined by the different nature of
the constitutional documents. The constitution of Trinidad and Tobago is more similar
in character and function to the Canadian Bill of Rights than to the Charter, accepting
as it does a ‘frozen rights” approach. It recognizes and declares pre-existing rights and
freedoms and is not the source of new constitutional protections. It is for this reason
that the courts in Collymore were so concerned with ascertaining whether or not the
freedom to strike existed at common law prior to the introduction of statutory reform.
As elaborated below, the Charter ushers in a new era in the protection of fundamental
freedoms. We need not ground protection for freedom of association in pre-existing
freedoms.

The dissenting judges also pointed out that:

In the context of labour relations, the guarantee of freedom of association in s 2(d) of
the Charter includes not only the freedom to form and join associations but also the
freedom to bargain collectively and to strike. The role of association has always been
vital as a means of protecting the essential needs and interests of working people.
Throughout history, workers have associated to overcome their vulnerability as
individuals to the strength of their employers, and the capacity to bargain collectively
has long been recognized as one of the integral and primary functions of associations
of working people. It remains vital to the capacity of individual employees to participate
in ensuring equitable and humane working conditions. Under our existing system of
industrial relations, the effective constitutional protection of the associational interests
of employees in the collective bargaining process also requires concomitant protection
of their freedom to withdraw collectively their services, subject to s 1 of the Charter.
Indeed the right of workers to strike is an essential element in the principle of collective
bargaining.
It is submitted that in the light of the ‘new approach to constitutional interpretation’
to which reference is made and for the reasons given above, the above judgments
delivered in the Collymore case, both in the Court of Appeal of Trinidad and Tobago

and in the Privy Council, should not be regarded as an authority for the proposition
that “a right to strike does not exist’; and that the highest court in the Caribbean

58 Ref Re Public Service Employee Relations Act (Alta) (1987) 1 SCR 313.
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area, when called upon to determine this issue should approach the question afresh
‘with an open mind’, avoiding ‘the austerity of tabulated legalism’, and should
apply a generous interpretation to the relevant provision ‘suitable to give to
individuals the full measure of the fundamental rights and freedoms’ guaranteed
and protected in our new constitutions. One can only hope that when the Caribbean
Court of Justice sees the light of day, it will possess sufficient judicial valour and
confidence to overrule the Privy Council’s judgment on this issue, but it may be
that on reflection the Privy Council might be willing to qualify its previous decision
in this matter in the light of the arguments adduced above.

The traditional view therefore remains that the freedom to form a trade union
does not guarantee special treatment for its members, such as the right to strike or
to be consulted.”

B EQUALITY OF THE LAW

Another common feature of all the constitutions of the independent Commonwealth
Caribbean countries is the guarantee of equality before the law as a fundamental
right.® With one exception (the Constitution of Trinidad and Tobago), this guarantee
invariably takes the form of prohibition against discriminatory treatment by any
person or authority. In the case of Trinidad and Tobago, however, ‘the right of the
individual to equality before the law and the protection of the law” and ‘the right of
the individual to equality of treatment from any public authority in the exercise of
any functions’ are two of the fundamental human rights and freedoms which are
recognised and declared under the 1976 Constitution of that country.®' The
interpretation of these provisions and their applicability to other than natural
persons were considered in the case of Percival Smith and the AG v L] Williams Ltd .®*

The facts of this case, which are summarised from the judgment of the Court of
Appeal, delivered by Cross JA and which were not in issue, may be stated briefly.
The appellant, Smith, was at all material times the chief immigration officer of
Trinidad and Tobago and in this capacity he exercised certain functions in relation
to persons who applied for permission to enter or to remain in that State. The
respondent was a company which, in the course of its business, had on several
occasions submitted such applications for Smith’s approval to enable a number of
persons, who represented the company’s foreign principals and associates, to enter
or remain in Trinidad and Tobago.

Being dissatisfied with the manner in which Smith treated these applications,
when compared with the treatment accorded to other similar applicants, the
company by originating summons applied to the High Court for a declaration that
Smith’s action had violated its right to ‘equality of treatment from (a) public authority
in the exercise of [his] functions and to equality before the law and protection of

59 See Lester and Pannick, 1999, p 210.

60 Antigua (s 14(2)), Barbados (s 23(2)), Belize (ss 6 and 16(2)), Dominica (s 13(2)).

61 Constitution of Trinidad and Tobago, ss 4(b) and (d).

62 See judgment of the Court of Appeal delivered on 28 May 1982, in Civil Appeal No 19 of 1980.
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the law’. The company also sought an order for the assessment of damages for loss
suffered by the company as a result of the violation of its rights. It was conceded
that Smith was a ‘public authority” for purposes of the relevant constitutional
provisions.

At the hearing of the summons in the High Court, the trial judge, having
considered the evidence and the arguments advanced, granted the declaration in
the terms sought and ordered that damages be assessed by a judge in chambers.
The appellants appealed to the Court of Appeal against the orders of the trial judge.

Before the Court of Appeal, counsel for the appellants informed the court that
‘he did not challenge the facts found by the trial judge and made it clear that the
State neither condoned nor sought to excuse the conduct of Smith which it readily
conceded was discriminatory against the company'. However, he argued:

1 that the learned judge misdirected himself in finding that s 4(d) had been
contravened by reason of the refusal or omission of the appellant Percival Smith
in the exercise of his functions as chief immigration officer, to confer upon an
applicant (such as the respondent company or persons sponsored or supported
by the respondent company) a benefit unlawfully conferred upon a third party;

2 that there was no evidence upon which the learned judge could hold that the
appellant, Percival Smith, in the exercise of his functions as chief immigration
officer contravened the respondent company’s right to equality of lawful
treatment, within the meaning of s 4(d).

Since some of Smith’s discriminatory acts antedated the coming into operation of
the 1976 Constitution, the Court of Appeal had to consider not only s 4 of that
Constitution, but also s 1 of the 1962 Constitution which the 1976 Constitution
replaced. Their Lordships found that the two provisions were in identical terms.
The court was, however, faced with this difficulty: whereas s 105(7) of the 1962
Constitution provided that the English Interpretation Act 1889 was to apply in
interpreting the provisions of that Constitution, no such provision had been inserted
in the 1976 Constitution which, accordingly, fell to be construed in the light of the
Interpretation Act 1962 of Trinidad and Tobago.

Section 50(n) of that Act defined ‘individual” as excluding a body corporate,
while in s 34(1), the definition of ‘person’ includes ‘corporation’. Counsel for the
appellants therefore contended that the company, ‘being an artificial legal entity
and not a natural person, [was] not entitled to the rights declared in Chapter 1 of
the 1962 and 1976 Constitutions’, the headings of which both referred to ‘Human
Rights’. He further contended that the use of the word ‘individual” in relation to
the rights set out in paras (a)—(d) of ss 1 and 4 of the 1962 and 1976 Constitutions,
respectively, would exclude their applicability to the company, particularly since
the definition in the Interpretation Act 1962 excludes a body corporate.

In considering these arguments, the Court of Appeal first examined the following
provisions of ss 1 and 2 of the 1962 Constitution which, as stated above, were found
to be identical to the corresponding provisions of the 1976 Constitution:
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1

Itis hereby recognised and declared that in Trinidad and Tobago there have existed
and shall continue to exist without discrimination by reason of race, origin, colour,
religion or sex, the following human rights and fundamental freedoms, namely:

(a)

(b)

(©)
(d)

(e)
()

(8)
(h)
(i)
G
k)

the right of the individual to life, liberty, security of the person and enjoyment
of property, and the right not to be deprived thereof except by due process
of law;

the right of the individual to equality before the law and the protection of
the law;

the right of the individual to respect for his private and family life;

the right of the individual to equality of treatment from any public authority
in the exercise of any functions;

the right to join political parties and to express political views;

the right of a parent or guardian to provide a school of his own choice for
the education of his child or ward;

freedom of movement;

freedom of conscience and religious belief and observance;

freedom of thought and expression;

freedom of association and assembly; and

freedom of the press.

Subject to the provision of sections 3, 4 and 5 of this Constitution, no law shall
abrogate, abridge or infringe or authorise the abrogation, abridgement or
infringement of any of the rights and freedoms hereinbefore recognised and
declared and in particular no Act of Parliament shall:

(@)
(b)
(©

(d)

(e)
(®)

(g)

authorize or effect the arbitrary detention, imprisonment or exile of any
person;

impose or authorize the imposition of cruel and unusual treatment or
punishment;

deprive a person who has been arrested or detained:

(i) of theright to be informed promptly and with sufficient particularity of
the reason for his arrest or detention:

(ii) of the right to retain and instruct without delay a legal adviser of his
own choice and to hold communication with him;

(iii) of the right to be brought promptly before an appropriate judicial
authority;

(iv) of the remedy by way of habeas corpus for the determination of the
validity of his detention and for his release if detention is not lawful;

authorise a court, tribunal, commission, board or other authority to compel
a person to give evidence if he is denied legal representation or protection
against self-incrimination; [sic]

deprive a person of the right to a fair hearing in accordance with the principles
of fundamental justice for the determination of his rights and obligations;
deprive a person charged with a criminal offence of the right to be presumed
innocent until proved guilty according to law in a fair and public hearing by
an independent and impartial tribunal, or of the right to reasonable bail
without just cause;

deprive a person of the right to the assistance of an interpreter in any
proceedings in which he is involved or in which he is a party or a witness,
before a court, commission, board or other tribunal, if he does not understand
or speak the language in which such proceedings are conducted; or
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(h) deprive a person of the right to such procedural provisions as are necessary
for the purpose of giving effect and protection to the aforesaid rights and
freedoms.

From the above, it will be observed that while the rights which the company alleged
had been infringed by Smith are defined in s 1(b) and (d) as ‘the right of the
individual’, s 2, on the other hand, in particularising the laws which Parliament is
prohibited from enacting, referred to the rights of persons. Until the 1976
Constitution came into operation, however, this apparent dichotomy presented no
difficulty since the English Interpretation Act which, as we have shown, was
applicable in construing the 1962 Constitution, defined the expression “person’ as
including ‘any body of persons corporate or incorporate” and did not define the
word ‘individual’. The court inferred from this that the words ‘individual” and
‘person’ were synonymous and that they were both apt to include a ‘body of persons
corporate’ such as the company was.

With respect to the second limb of the appellant’s arguments (that in the
Interpretation Act 1962 of Trinidad and Tobago, which was applicable in construing
the 1976 Constitution, ‘individual’ was defined as excluding a body corporate while
the definition of the term “person’ includes a corporation and that this indicated that
under the 1976 Constitution the company was not intended to enjoy the rights which
italleged were infringed), the court examined the leading constitutional cases relevant
to this issue. In particular, their Lordships considered and applied the dicta of:

(1) Lord Wilberforce in Minister of Home Affairs v Fisher:®

[T]he way to interpret a constitution on the Westminster model is to treat it not as if
it were an Act of Parliament but as sui generis calling for principles of interpretation
of its own, suitable to its character without necessary acceptance of all presumptions
that are relevant to legislation of private law [emphasis supplied].

(2) Lord Diplock in Ong Ah Chuan v Public Prosecutor:*

As in that case, which concerned fundamental rights and freedoms of the
individual...their Lordships would give to the Constitution a generous interpretation
avoiding what has been called the ‘austerity of tabulated legalism’ suitable to give to
individuals the full measure of the fundamental liberties referred to;

and
(3) Lewis CJ, in Camacho & Sons Ltd and Others v Collector of Customs® (a decision of
the Court of Appeal of the West Indies Associated States Supreme Court):
It would be a scandalous defect in the law if a company could be treated in the
manner in which the company in Camacho’s case was treated and the law could not
afford it any redress.
The Court of Appeal also gave consideration to the following passage from the
decision of the Privy Council in AG v Antigua Times Ltd,* in which the board had

63 [1980] AC 319, p 329.
64 [1981] AC 648, p 669.
65  (1971) 18 WIR 159.
66 (1975) 21 WIR 560.
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agreed with the above-cited dicta of Lewis CJ, and dicta of Wooding CJ, in Collymore

v AG, referred to earlier in this chapter:
Their Lordships agree with the opinion expressed by the Chief Justice and they have
no reason to doubt that the decision in Camacho’s case was correct. Their Lordships
also agree with the opinion of Wooding CJ in Collymore v The Attorney-General who
said with reference to the Constitution of Trinidad and Tobago that it was intended to
protect natural persons primarily but that ‘some of the particular prohibitions are
undoubtedly apt to protect artificial legal entities also’.

Finally, having had regard to the enacting words of s 1 of the 1962 Constitution,
and on the basis of the authorities cited in the judgment, the Court of Appeal
concluded that the framers of the 1976 Constitution could not have intended to,
and did not, exclude corporations from the protection afforded by s 4 of the 1976
Constitution. In articulating this conclusion, the court observed that:

To hold otherwise would be not only to admit to a ‘scandalous defect in the law’
which would permit Parliament by a bare majority to pass confiscatory legislation
against corporate property but would also make a mockery of constitutional guarantees
with respect to the right to the enjoyment of property and to equality of treatment.

Their Lordships felt fortified in their view by internal evidence drawn from the
Constitution itself. Sections 4 and 5 of the 1976 Constitution were in terms identical
to ss 1 and 2 of the 1962 Constitution. Moreover, s 14 of the 1976 Constitution, in
manner similar to s 6 of the 1962 Constitution which it replaced, had laid down a
procedure for the enforcement of the protective provisions of ss 4 and 5 of the 1976
Constitution. The Court of Appeal considered that, in these circumstances, it was
inconceivable that Parliament had intended ‘by the side-wind of a definition in the
Interpretation Act [to] blow away the constitutional rights and freedoms which
corporations had hitherto enjoyed’. In any event, the provisions of the Interpretation
Act 1962% only extend and apply to an enactment in the absence of an intention to
the contrary; and the 1976 Constitution itself had shown such a contrary intention.

Two additional, but subsidiary, arguments which were urged by counsel for the
appellants were summarily dealt with by the Court of Appeal. Having regard to
the persuasive opinions of the Supreme Court of Canada in Curr v The Queen® and
AG Canada v Lavell,® the court did not agree with counsel’s submission that the
rights set out in paras 4(b) and (d) of the 1976 Constitution can only be contravened
by conduct which amounts to discrimination on the grounds mentioned in that
section, namely, race, origin, colour, religion or sex. Also, distinguishing Harrikissoon
v AG of Trinidad and Tobago,” the Court held:

...the Company’s application for redress under section 14 of the 1976 Constitution to
be the most effective and appropriate method of seeking relief against what was clearly
found to be discriminatory and unequal treatment by a public authority in the exercise
of his functions.

67 See s 3(1).

68 (1972) 26 DLR (3d) 603.
69 (1973) 38 DLR (3d) 481.
70 [1980] AC 265.
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C THE RIGHT TO PERSONAL LIBERTY

Another of the fundamental rights guaranteed under Commonwealth Caribbean
constitutions is the right to personal liberty.”! The right was in issue in two recent
cases where the applicants were deprived of their personal liberty by different organs
of the State.

1 The Reynolds case

The judgment of the Privy Council delivered in June 1979 in the case of the AG of St
Christopher/Nevis/Anguilla v Reynolds™ finally ended an unfortunate bit of tyranny
and repression which had its origin as far back as 1967. This is the first of two cases
referred to.

The respondent was detained from 11 June-10 August 1967, pursuant to an order
issued by the Deputy to the Governor of St Christopher, Nevis and Anguilla™ under
reg 3(1) of the Emergency Powers Regulations 1967.”* The regulations were made
under powers conferred by s 3(1) of the Leeward Islands (Emergency Powers) Order
in Council, 19597 which provides as follows:

(1) The Administrator of a colony to which this Order applies may during a period of
emergency in that colony, make such laws for the colony as appear to him to be
necessary or expedient for securing the public safety, the defence of the Colony or
the maintenance of public order or for maintaining supplies and services essential
to the life of the community.

Regulation 3(1) of the Emergency Powers Regulations 1967 was in the following
terms:

Detention of persons. (1) If the Governor is satisfied that any person has recently been
concerned in acts prejudicial to the public safety, order, or in the preparation or in
instigation of such acts, or impeding the maintenance of supplies and services essential
to the life of the community and that by reason thereof it is necessary to exercise
control over him, he may make an order against that person directing that he be
detained.

The detention order, which was signed by the Governor’s Deputy on 10 June 1967,
read as follows:”

Order made under Emergency Powers Regulations 1967: Whereas I am satisfied that with
respect to John Reynolds that [sic] he has recently been concerned in acts prejudicial
to the public safety and to public order, and that by reason thereof it is necessary to
exercise control over him: now therefore, in pursuance of the power conferred on me
by regulation 3 of the Emergency Powers Regulations 1967, and all other powers

71 Antigua (s 5), Bahamas (Art 27), Barbados (s 13), Belize (s 5), Dominica (s 3) and Grenada (s 3).

72 [1980] AC 637 (PC).

73 As that Associated State was then constituted. Anguilla is now a separate colony. The writer, who was at that
time Governor, was absent from the State on business.

74 SR & O No 16 of 1967 which came into force on 30 May 1967.

75  S11959/2206 (UK).

76 This detention order was purportedly made under powers conferred by the Leeward Islands Emergency
Powers Regulations 1967, s 3(1).
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thereunto enabling me, I do hereby order and direct that the said John Reynolds be
detained.

Ordered by me this 10th day of June 1967.
(sgd) BF Dias,

Governor’s Deputy

On 16 June 1967, the following written statement (purportedly given in compliance
with s 15(1)(a) of the Constitution,” to which we shall refer later) was delivered to
the respondent:

That you John Reynolds during the year 1967, both within and outside of the State,

encouraged civil disobedience throughout the State, thereby endangering the peace,
public safety and public order of the State.

Early in July of 1967, an inquiry was held by a tribunal under s 15(1)(c), (d) and (e)
of the Constitution to review the cases of a number of detainees, including the
respondent. At that hearing, senior Crown counsel, who appeared on behalf of the
State, on being reminded by the chairman of the tribunal that he had not led any
evidence against the respondent and two other detainees replied: ‘Thave no evidence
against them. I will speak to the authorities/”

The finding of the Privy Council with respect to this exchange is reflected in the
following extract from the judgment:

The clear inference from those remarks was that the chairman considered that there

were no grounds for detaining the plaintiff and that Crown Counsel agreed and would
report accordingly to the authorities.

Incredibly, however, the respondent continued to be held in custody ‘in most
insanitary and humiliating conditions” until 10 August 1967, when he was released.

In January 1968, the State Legislature enacted the Indemnity Act 1968” which
was made retroactive to 30 May 1967, the date on which a State of Emergency was
declared, pursuant to s 17 of the Constitution, to have existed in the State of St
Christopher, Nevis and Anguilla. Section 3 of the Act purported to preclude the
institution of legal proceedings in respect of any acts done in the public interest
during the State of Emergency.

In February 1968, the respondent brought an action against the Attorney General
in which he claimed, inter alia, damages for false imprisonment and compensation
under s 3(b) of the Constitution on the ground that his detention was unlawful.

In his defence, the Attorney General alleged that the respondent had been
lawfully arrested and detained and that, in any case, the claims should be
‘discharged and made void” under the Indemnity Act, 1968. A summons issued by
the Attorney General on 28 May 1968, to have the action stayed under the Act was

77 The St Christopher, Nevis and Anguilla Constitution Order 1967 (SI 1967/228) which came into force on 27
February 1967.

78 [1980] AC 650.

79 No 1 of 1968 (Laws of St Christopher/Nevis and Anguilla).
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heard and dismissed almost five years later, viz, in April 1973. After a further delay
of over three years the action finally came on for hearing before Glasgow J, towards
the end of July 1976.

The trial judge in giving judgment® for the respondent held that, on the authority
of Charles v Phillips and Sealey®* and Herbert v Phillips and Sealey,** he was bound to
find that the respondent’s arrest and detention were unlawful. The learned trial
judge also found that the Indemnity Act was in contravention of the Constitution
and accordingly did not affect the respondent’s claim. He accordingly awarded
damages to the respondent in the amount of $5,000, which included the award of
an unstated sum in respect of exemplary damages.

From this judgment of Glasgow ], the Attorney General appealed to the Court of
Appeal. The respondent also cross-appealed, praying that the judgment should be
varied by increasing the sum of the damages awarded by the trial judge.

The Court of Appeal, upholding the judgment in the court below, dismissed the
Attorney General’s appeal and allowed the respondent’s cross-appeal, increasing
the damages to $18,000. The Attorney General appealed to the Privy Council from
both decisions of the Court of Appeal.

As stated in the judgment of the Privy Council which was read by Lord Salmon,
the following three points of law and one point of mixed fact and law fell to be
determined:

1 Were the Emergency Powers Regulations 1967 lawful?

2 If they were, was the detention order made against the plaintiff under those
regulations lawful?

3 If the first two points or either of them is decided in favour of the plaintiff, does
this claim fail because of the Indemnity Act 1968?

4 If the plaintiff’s claim succeeds, ought the award of $18,000 to be reduced?®

With respect to the first point the Privy Council held that, for the reasons hereunder
stated, the Emergency Powers Regulations 1967, were lawfully made under the
enabling power contained in the Leeward Islands (Emergency Powers) Order in
Council 1959.

By s 103(5) of the Constitution, the Order in Council was an existing law which
continued to have effect as part of the law of St Christopher, Nevis and Anguilla
until 1 September 1967. Moreover, the Order in Council had the same purpose as
the provisions of s 14 of the Constitution which reads as follows:

Nothing contained in or done under the authority of a law enacted by the legislature
shall be held to be inconsistent with or in contravention of section 3 or section 13 of
this Constitution to the extent that the law authorises the taking during any period of
public emergency of measures that are reasonably justifiable for dealing with the
situation that exists in [the state] during that period.

80 Reported at (1977) 24 WIR 552.
81 (1967) 10 WIR 423.

82 (1967) 10 WIR 435.

83 [1980] AC 651.

55



Commonwealth Caribbean Constitutional Law

However, as their Lordships pointed out, the difference between s 3 of the Order in
Council and s 14 of the Constitution was that the former ‘gave an authority absolute
discretion, and indeed the power of a dictator, to arrest and detain any one, whilst
s 14 of the Constitution allows a law to be enacted conferring power to arrest and
detain only if it was reasonably justifiable to exercise such a power'. This difference
meant that s 3 of the Order in Council was inconsistent or out of conformity with
the Constitution.

Overruling, in part, the decisions in the Charles and Herbert cases which had
held that it was impossible to construe the Order in Council to bring it into
conformity with the Constitution, their Lordships, citing dicta from their judgment
in Minister of Home Affairs v Fisher,** found no difficulty in placing the following
construction on s 3 of the Order in Council in accordance with s 103(1), and in the
light of s 14, of the Constitution:

The Governor of a state may, during a period of public emergency in that state make
such laws for securing the public safety or defence of the state or the maintenance of
public order or for maintaining supplies and services essential to the life of the
community to the extent that those laws authorise the taking of measures that are
reasonably justifiable for dealing with the situation that exists in the state during any
such period of public emergency.

In arriving at this conclusion, the Privy Council stated that they could not accept that:®

The Constitution would have preserved the life of the Order in Council of 1959 for
any period if the Order in Council could not be construed under section 103 of the
Constitution so as to bring it into conformity with the Constitution. It is inconceivable
that a law which gave absolute power to arrest and detain without reasonable
justification would be tolerated by a Constitution such as the present, one of the
principal purposes of which is to protect fundamental rights and freedoms.

Since, in the judgment of the Privy Council, the Leeward Islands (Emergency
Powers) Order in Council 1959 could and should be construed to bring it into
conformity with the Constitution, this destroyed the basis upon which the Court of
Appeal had upheld the trial judge’s finding that the Emergency Powers Regulations
1967 were invalid. However, in the opinion of the Board, the validity of the
regulations rested on the construction of reg 3(1).

In the light of ss 3 and 14 of the Constitution, the Privy Council found that leg
3(1) could only be properly construed as follows:*

[1]f the Governor is satisfied upon reasonable grounds that any person has recently

been concerned in acts prejudicial to the public safety or to public order and that by

reason thereof it is reasonably justifiable and necessary to exercise control over him,
he may make an order against that person directing that he be detained.

In arriving at that finding, the Privy Council made the following somewhat scathing
observations:*

84 [1980] AC 319—a Constitution should be construed with less rigidity and more generosity than other Acts.
85 [1980] AC 655E.
86 Ibid, p 656.
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Their Lordships consider that it is impossible that a regulation made on May 30, 1967,
under an Order in Council which, on its true construction, conformed with the
Constitution on that date, could be properly construed as conferring dictatorial powers
on the Governor: and that is what the regulation would purport to do if the words ‘if
the Governor is satisfied’ mean ‘if the Governor thinks that etc’. No doubt Hitler thought
that the measures—even the most atrocious measures—which he took were necessary
and justifiable, but no reasonable man could think any such thing.

Their Lordships, accordingly, concluded that ‘regulation 3(1) of the Emergency
Powers Regulation 1967, on its true construction, does conform with the
Constitution’.®

The second point of law to be determined by the Privy Council, as stated above,
may be articulated as follows: if the Emergency Powers Regulations 1967 were lawful,
was the detention order made against the respondent under those regulations lawful?

In the light of the construction which their Lordships had placed on reg 3(1),
they considered that the answer to this question depended upon:

...whether there existed reasonable grounds upon which the Governor could be satisfied
that the [respondent] had been concerned in acts prejudicial to public safety or to
public order and that by reason thereof, it was reasonably justifiable and necessary to
detain him* [emphasis supplied].

They gave careful consideration to the evidence presented throughout the course
of the proceedings, including the inquiry held in July 1967, the trial before Glasgow
J and in the Court of Appeal, and concluded that at no stage:

...was there any glimmer of a suggestion put forward by the Governor or by the
Attorney General of any reason, justification or ground upon which any reasonable
Governor could have been satisfied that the [respondent] had been concerned in acts
prejudicial to public safety or good order. Had there been any evidence which could
have shown that the [respondent’s] detention was reasonably justifiable, surely it would
have been called on both occasions.”

The Privy Council then went on to consider the statement delivered to the
respondent on 16 June 1967, which, as already stated, appeared to have been given
in purported compliance with the following provisions of s 15(1)(a) of the
Constitution:

When a person is detained by virtue of any such law as is referred to in section 14 of
this Constitution the following provisions shall apply, that is to say:

(a) heshall, as soon as reasonably practicable and in any case not more than seven days
after the commencement of his detention, be furnished with a statement in writing
in a language that he understands specifying in detail the grounds upon which he
is detained [emphasis supplied].

With regard to the written statement, this is what their Lordships said:*!

87 [1980] AC 655E.
88 Ibid.

89 Ibid, p 660.

90 Ibid, pp 660-61.
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As already mentioned, on the sixth day after the commencement of his detention he
was served with a notice supposed to be in accordance with section 15(1) of the
Constitution. It is very short and its barren words bear repetition.

That you John Reynolds during the year 1967, both within and outside of the
state, encouraged civil disobedience throughout the state, thereby endangering
the peace, public safety and public order of the state.

It is difficult to imagine anything more vague and ambiguous or less informative than
the words of this notice. It was indeed a mockery to put it forward as specifying in
detail the grounds on which the plaintiff was being detained.

The Privy Council drew the irresistible inference from the statement that ‘there
were no grounds far less any justifiable grounds, for detaining the [respondent]’.
The Board accordingly had no doubt that the detention order was invalid and, for
that reason, the detention of the respondent was unlawful.

The third point of law involved consideration of the Indemnity Act, the relevant
portions of which were set out in the judgment of Peterkin JA, who delivered the
judgment of the Court of Appeal. Section 3 of the Act stated:

3(1) No action or other legal proceeding whatsoever civil or criminal shall be instituted
in any court of law for or on account of or in respect of any act, matter or thing
done, whether within or without the state, during the state of emergency before
the passing of this Act, if done in good faith, and done or purported to be done
in the execution of his duty or for the defence of the state or the public safety, or
for the enforcement of discipline or otherwise in the public interest, by a person
holding office under or employed in the service of the Crown in any capacity,
whether naval, military, airforce or civil or by any other person acting under
authority of a person so holding office or so employed; and if such proceeding
has been instituted whether before or after the passing of this Act, it shall be
discharged and made void;

(2) For the purposes of this section, a certificate by a government department that
any act, matter, or thing was done under the authority of a person so holding
office or so employed as aforesaid, or was done in execution of a duty, shall be
sufficient evidence of such authority or duty and of such act, matter or thing
having been done thereunder, or in execution thereof, and any such act, matter
or thing done by or under the authority of a person so holding office or so
employed as aforesaid shall be deemed to have been done in good faith unless
the contrary is proved.

Section 5 of the Act read as follows:

All laws, Acts, Ordinances, proclamations, regulations, orders, resolutions and other
legislative acts made, issued, passed or done by the House of Assembly, the Cabinet,
the Governor, a Minister or any other lawful authority during the state of emergency
before the passing of this Act, for the peace, order or good government of the state
shall be deemed to be and always to have been valid and of full effect until repealed or
superseded by such lawfully constituted legislative authority of the state,
notwithstanding that any such legislative act may have been repealed, suspended or
been inconsistent with the law previously in force in the state.

Their Lordships entirely agreed with the Court of Appeal, for the reasons given in

91 [1980] AC 655E, p 661.
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the undermentioned extract from its judgment, that the Indemnity Act was
unconstitutional, null and void:*?

The Act therefore purports not only to deem legal and constitutional the detention of
the plaintiff during the state of emergency as therein defined but also prohibits his
taking any action whatsoever before any court to determine the legality of his detention.
It would mean in effect that the legality or otherwise of any act of arrest or detention,
even if done in total disregard of the Constitution, and however, capricious, would
not be justifiable. It is clear that what the Indemnity Act seeks to do is to amend section
16 of the Constitution. It seeks to take away the fundamental right of access to the
High Court by the plaintiff which the Constitution ensures to him and which cannot
be so easily amended, being an entrenched clause of the Constitution. In my opinion,
therefore, the Indemnity Act is unconstitutional, null and void.

The final point, one of mixed fact and law, was summarily disposed of in the
judgment. The Privy Council held that it could find nothing on the facts of the case
which would justify interfering with the damages of $18,000 as assessed by the
Court of Appeal. On behalf of the Attorney General, it was contended that exemplary
damages should not have been awarded since, under s 3(6) of the Constitution,
only compensation could be claimed by the respondent. However, as pointed out
in the Privy Council’s judgment, this argument tended to ignore the fact that s
16(1) of the Constitution made it plain that ‘any one seeking redress under the
Constitution may do so without prejudice to any other action with respect to the same
matter which is lawfully available’, and that, in the instant case, the respondent had
claimed both damages for false imprisonment as well as compensation pursuant
to s 3(6) of the Constitution.

Finally, on this question, the Attorney General argued that the Court of Appeal
had erred in not quantifying the portion of damages which was awarded as
‘exemplary damages’. However, their Lordships noted that the observations on
this issue in Rookes v Barnard® were confined to jury trials and they were satisfied
that that judgment did not impose on a trial judge sitting without a jury or on the
Court of Appeal any obligation to quantify the sum awarded as exemplary damages.

The Privy Council was also asked to express its opinion as to whether the Court
of Appeal was correct in considering itself bound by the earlier decisions of that
Court in the Charles and Herbert cases. In upholding the right of the Court of Appeal
in considering itself bound by its own decisions, the Privy Council made the
following statement:*

Their Lordships agree with the decision in Young v Bristol Aeroplane Co Ltd*”® that save
for the exceptions there stated but which are irrelevant to the present case, the Court
of Appeal is bound by its own decisions on points of law. So long as there is an appeal
from a Court of Appeal to their Lordships’ Board or to the House of Lords, the Court
of Appeal should follow its own decisions on a point of law and leave it to the final
appellate tribunal to correct any error in law which may have crept into any previous
decision of the Court of Appeal.

92 [1980] AC 655E, p 642.

93 [1964] AC 1129, p 1228.

94 [1980] AC 637, pp 659-60.
[1944] KB 718,
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The writer is of the view that the importance of this case more than justifies the
detailed manner in which it has been discussed. Not only does it finally lay to rest
the contentions which had existed for over 11 years with respect to the respondent’s
claims, but it also clarifies, to an intensely lucid degree, the manner in which ‘existing
laws” and subsequent enactments of the legislature should be construed in order to
bring them into conformity with the constitution. It illustrates, as well, the financial
consequences which are likely to flow from acts done under the purported authority
of legislation which, in reality, offends against the Constitution. This case, if properly
understood, could be of immense assistance to authorities in other Caribbean
territories which face problems similar to those which confronted the authorities
in the State of St Christopher, Nevis and Anguilla in 1967.

Additionally, the case is important for other reasons. Certain dicta, to which
reference has already been made, clearly emphasise the consistency of the Privy
Council’s approach when considering constitutional issues: ‘a Constitution should
be construed with less rigidity and more generosity than other Acts.”

2 The Demerieux case

In the case of Demerieux v AG of Barbados,” the applicant, who was a lecturer in law
at the Cave Hill Campus (Barbados) of the University of the West Indies, instituted
proceedings against the respondent (defendant) for redress under the relevant
provisions of the Constitution” in respect of the contravention of her fundamental
right to personal liberty.”” The facts and circumstances which gave rise to this
application are set out in the judgment of Williams | (as he then was) which was
delivered on 10 February 1982.

On 4 November 1980, the applicant who, according to the judge’s finding,
attended the District ‘A" Traffic Court ‘in a dual capacity’ was committed to prison
for seven days by the presiding magistrate for contempt of court. On the same day,
she was also ordered by the same magistrate to be committed to a mental hospital
for a similar period. It is not dear whether the period of imprisonment was intended
to commence at the expiration of the period of her committal to the mental hospital.
It appears, however, that she was conveyed from the court to the mental hospital
where she was detained in a cell until 7 November 1980.

In her application to the High Court, the applicant claimed, inter alia:

(a) adeclaration that the order of the magistrate committing her to prison for seven
days for contempt of court was unconstitutional, null, void and of no effect as
contravening s 13 of the Constitution;

(b) a declaration that the further order of the magistrate committing her to the
mental hospital for seven days was likewise unconstitutional, null, void and of
no effect; and

96 See fn 84 above.

97 Civil Suit No 734 of 1981 (Barbados).
98 Constitution of Barbados, s 24.

99 Ibid, s 13.

60



Chapter 6: Leading Bills of Rights Cases

(c) damages.

With respect to the magistrate’s committal order for contempt of court, although
the evidence presented before the learned judge at the hearing appeared to be
somewhat conflicting in parts, he found that:

(1) s122(1) of the Magistrates Jurisdiction and Procedure Act'® prescribed ‘a wide
range of offences relating to the administration of justice in proceedings before
Magistrates’;

(2) sub-ss 122(1) and (2) of the Act ‘are in addition to the provisions of any other
law giving a magistrate power to deal with contempt of court’;

(3) ‘Section 123 [of the Act] enables a magistrate to punish contempt by fine or
imprisonment’;

(4) the behaviour of the applicant in court on the day in question ‘would provide
ample grounds for proceeding for contempt and there could be no complaint if
the magistrate had properly proceeded against the applicant for contempt against
such a background’; and

(5) ‘the magistrate never informed the applicant of the offence with which she
was charged. She was never told of the specific offence under section 122(1) or
of the breach of the other law which he alleged she had committed or of the
particulars thereof.’

On the above stated facts, the learned judge, citing dicta from the judgment of the
Privy Council in Maharaj v AG for Trinidad and Tobago," held that the magistrate’s
failure to inform the applicant of the specific legal provision which he alleged she
had breached as well as his failure to give her particulars of the nature of her
contempt had vitiated the order for committal to prison.

Turning next to the magistrate’s order committing the applicant to a mental
hospital, the judge considered s 55(1) of the Magistrates Jurisdiction and Procedure
Act which enables a magistrate, in certain stated circumstances to adjourn a case to
obtain a medical examination and report on the physical or mental condition of an
accused person; and s 56 of the Act which, subject to conditions, provides for an
enquiry to be held into the state of mind of a person charged with a summary
offence before a magistrate. The judge found that neither section was applicable to
whichever version of the conflicting evidence he accepted. The judge, suo moto,
also examined the provisions of s 18(2) of the Mental Health Act'® which empowers
a magistrate, in certain cases, to order that an accused person, who appears to be of
unsound mind, be detained in a mental hospital until an inquiry can be held into
that person’s state of mind. The trial judge found that on the evidence before him it
was impossible to justify the applicant’s detention under that subsection. The
consequence of these findings was, of course, that the magistrate’s order committing
the applicant to a mental hospital was also unlawful.

100 Cap 116 of the Laws of Barbados, 1971-78.
101 [1977] 1 All ER 411, p 416.
102 Cap 46 of the Laws of Barbados.
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The judge then considered the following provisions of the Constitution:

(1) s 13 which, except in certain clearly defined cases, prohibits the deprivation of
a person’s liberty and entitles a person to compensation for unlawful arrest or
detention;

(2) s 24 which confers original jurisdiction on the High Court to grant relief to an
applicant who alleges, inter alia, that his right to personal liberty had been
contravened; and

(3) s26(1) which saves certain existing laws from contravening any of the protective
provisions of ss 12-23 of the Constitution.

In opposing the application, it was contended by counsel for the defendant that the
applicant had other adequate means of redress in the form of ‘proceedings by way
of appeal, with an application for bail and to certiorari and habeas corpus’. However,
as the learned judge pointed out ‘whichever of these alternatives was pursued, the
applicant would have been bound to spend some time in custody’. Moreover, ‘for
an alternative means of redress to have been adequate, it must be shown that the
applicant would thereby have been able to recover compensation in respect of her
period of detention’, especially since sub-s 13(4) of the Constitution gave her the
right to compensation for unlawful detention. Accordingly, the judge refused to
exercise the powers conferred under the proviso to s 24(2) of the Constitution because
he was satisfied that there were no other means of redress available to the applicant.

The judge also held that sub-ss 4(4) and 4(5) of the Crown Proceedings Act'®
were not inconsistent with sub-s 13(4) of the Constitution since the former excluded
the Crown from liability in respect of ‘private law’ claims for damages, while the
latter provided a claim in “public law’ for compensation on the ground of deprivation
of personal liberty. The real question, however, was not whether the sub-sections
of the Act were inconsistent with sub-s 13(4) but, rather, whether they were capable
of excluding the Crown from liability to compensate the applicant for her detention
which was clearly unlawful. For the reasons given by the judge, the answer to this
question was also in the negative. He therefore held that she was entitled to
compensation from the Crown.

On the question of the quantum of the compensation to be awarded to the
applicant, the judge considered all the circumstances relating to her detention and
ordered the payment of an award of $15,000 together with costs. He also held that
she was entitled to the declarations in the terms sought.

With respect to the Demerieux application two final points must be made. Firstly,
it is most unfortunate that the magistrate should have acted in so precipitate a
manner as to cause the applicant such extreme distress, even if in a moment of
weakness she appeared contemptuous of the court’s proceedings. Secondly, while
by comparison with the Reynolds case discussed above the award of $15,000 to this
applicant may at first blush appear excessive as damages for four days’ detention,
one must bear in mind the humiliation and anxiety suffered by Miss Demerieux as

103 Cap 197 of the Laws of Barbados.
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aresult of her ‘traumatic experience’. If anything, a higher award of damages might
well have been justified.

D THE RIGHT TO LIFE

The right to life is indisputably the most basic and important of all the fundamental
rights and freedoms of the individual protected by most of the constitutions with
which this work deals. Yet, for all its importance, it is, like all of the other rights, not
an absolute right but one which, by reason of practical, societal considerations is
qualified. These qualifications, in a general sense, relate to the absence of intent;
execution of the sentence of a court; reasonably justifiable force connected with self
defence, defence of property lawful arrest, unlawful escape, suppression of riot,
insurrection or mutiny and prevention of crime. In addition, the right of life is
further qualified by a lawful act of war.

The constitutional provision by which the right to life is protected usually
conforms to the following general formulation, sometimes with minor variations
in language:'™

No person shall be deprived of his life intentionally save in the execution of the sentence

of a court in respect of a criminal offence under the law of [for example, Dominica] of
which he has been convicted.

In Trinidad and Tobago, on the other hand, the right to life is protected in the
Constitution in the following terms:'®
It is hereby recognized and declared that in Trinidad and Tobago there have existed

and shall continue to exist without discrimination by reason of race, origin, colour,
religion, or sex, the following fundamental human rights and freedoms namely:

(a) the right of the individual to life...and the right not to be deprived thereof except
by due process of law.

The very nature of the right to life, coupled with the broad sweep of the qualifications
of that right, makes it all the more rare to find cases in these jurisdictions in which
an individual seeks redress under the Constitution on the ground that his right to
life has been, is being or is likely to be contravened. The only case to be addressed
is one that arose in Trinidad and Tobago in 1978. Thereafter will follow some general
comments and a reference to the death penalty.

In Nanan v Registrar, Supreme Court of Judicature,'® the appellant appealed to the
Court of Appeal from the decision of the trial judge, Brathwaite J, dismissing his
application made by originating motion for declarations under s 14 of the
Constitution that:

(a) his constitutional right not to be deprived of his life except by due process of law

guaranteed to him by section 4(a) [of the Constitution] has been, is being or is
likely to be infringed;

and:

104 See Antigua (s 4), Barbados (s 12), Belize (s 4), Dominica (s 2) and Grenada (s 2).

105 Constitution, (s 4(a)).

106 Seejudgment of Trinidad and Tobago Court of Appeal delivered in Civil Appeal No 39/1978 on 22 June 1979,
(1979) 30 WIR 420.
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(b) the verdict of the jury returned at his trial for murder and his consequent
conviction and sentence therefor were all void and of no effect because the said
verdict was not unanimous.

The facts of the case are taken from the judgment delivered by Sir Isaac Hyatali CJ,
on 22 June 1979.

On 4 July 1977, the appellant was convicted at the assizes before Warner ] and a
jury for murder and sentenced to death. On the same day he gave notice of appeal
against his conviction. Pursuant to s 16(1) of the Jury Ordinance'” the unanimous
verdict of the 12 jurors was necessary for the conviction of the appellant.

On 15 July 1977, the appellant applied by motion to Warner ] to have a case
stated for the consideration by the Court of Appeal of the following question:

Whether in the circumstances of the case, having regard to the facts brought to the
notice of the trial judge by the affidavits and the letter from the Registrar to Counsel
for the applicant, the verdict is valid.

The motion, which was supported by affidavits and statutory declarations sworn
and declared by the foreman and three of the other jurors involved in the appellant’s
trial as well as a letter from the Registrar of the Supreme Court to the appellant’s
counsel, was dismissed by Warner ] on 21 July 1977. He refused to state a case on
the ground that the question of law involved did not arise out of the trial over
which he had presided.

In essence, the documents presented to the judge at the hearing of the motion to
state a case sought to show that when the foreman of the jury announced the verdict
of guilty in the appellant’s trial, none of the four jurors was aware that the verdict
had to be unanimous; that the foreman in the presence of one of the other three
jurors had, on 5 July 1977, told the registrar that he did not know the meaning of
the word ‘unanimous’, that he thought a unanimous verdict meant a majority
verdict, and that the jury was in fact divided eight to four. Because of the ground
on which Warner ] had dismissed the motion he was not required to, and did not,
rule whether the documents were admissible.

The appellant did not appeal against this ruling by Warner J. Instead, on 23
August 1977, he filed an originating motion, supported by affidavit evidence similar
to that presented before Warner ], seeking constitutional redress under s 14 of the
Constitution for alleged violation of his right to life. This motion was heard on 31
January 1978, by Brathwaite ], who dismissed it on the ground that the affidavits
were inadmissible to prove that the jury’s verdict was not unanimous. The appellant
appealed against this order to the Court of Appeal.

At the hearing of this appeal two questions fell to be determined, namely:

(1) did the High Court have jurisdiction to entertain the appellant’s application
for redress under ss 14(1) and (2) of the Constitution; and
(2) if the High Court had such jurisdiction, was the trial judge correct in refusing to

107 Chapter 4, No 2 of the Laws of Trinidad and Tobago.
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admit the affidavits of the four jurors to prove that the verdict of guilty returned
by the jury at the appellant’s trial for murder was not a unanimous verdict?

The Court of Appeal considered the above questions in the reverse order although,
as the learned Chief Justice observed, if the objection to the court’s jurisdiction was
sustained, then there was no need to consider the second question.

In examining the content of the evidence presented by the affidavits filed in
support of the motion, the Chief Justice expressed himself as having difficulty in
resisting the ‘conclusion that the bona fides of the four jurors are open to question’.
However, he reminded himself, quite correctly, that in considering the second
question raised by this appeal, the matter in issue was the admissibility and not the
credibility of the affidavits.

Their Lordships then reviewed a long line of relevant authorities,'® from which
they distilled the following principles which were applicable to the issue raised as
to the admissibility of the affidavits of the four jurors:

(1) the deliberations of a jury are completely private and confidential, a court will
never receive evidence from a juror which seeks to lift the veil of secrecy which
enshrouds them. This rule is based on public policy and is not only an inflexible
one but fundamental to the right of trial by jury;

(2) apresumption of assent to a verdict by all the members of a jury arises when it
is delivered by the foreman in their presence and hearing without protest from
any of them. The corollary to that rule, of course, is that no such presumption
arises when it is not so delivered and consequently this fact may be proved
without renting the veil of secrecy which enshrouds the jury’s deliberations;

(3) the presumption of assent to a verdict so delivered is rebuttable in a case in
which it is, or can be shown, that a juror was incompetent for physical or other
reasons to assent to a verdict delivered as aforesaid.

Applying the above principles to the facts of the case, the court found that:

(a) it was uncontroverted that the jury’s verdict was delivered by the foreman in
the presence and hearing of all the jurors without any protest from them;

(b) none of the jurors had stated in express or direct terms that he had
misunderstood the question put to them by the Court Clerk; and

(c) there was no room for such a misunderstanding.

The Court of Appeal accordingly upheld the trial judge’s ruling that the affidavits
were inadmissible. Their Lordships also observed, obiter, that even if the alleged
misunderstanding or misapprehension could be inferred, the affidavits of the jurors
could not be received to rebut the presumption of assent.

The court then moved to consider the first question which was raised on the

108 R v Wooler (1870) 105 ER 1280; Raphael v The Bank of England (Governor and Co) (1855) 139 ER 1030; Nesbitt v
Parrett (1902) 18 TLR 510; Elliss v Deheer [1922] 2 KB 113; R v Thomas [1933] All ER 726; Ras Behari Lal v The King
Emperor (1933) 1TLR 1; Manswell v The Queen (1857) 8 E & B 54; Boston v Bogshaw & Sons (1966) 1 WLR 1136;
R v Roads (1967) 51 Cr App R 297.
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appeal, although not argued in the court below. In this connection, their Lordships
examined the following provisions of the Constitution:

(1) The right of the individual to life, liberty, security of the person and enjoyment of
property and the right not to be deprived thereof except by due process of law [s 4(a)].

(2) For the removal of doubts it is hereby declared that if any person alleges that any of
the provisions of this Chapter (which includes s 4(a)) has been, is being, or is likely
to be contravened in relation to him, then without prejudice to any other action
with respect to the same matter which is lawfully available, that person may apply
to the High Court for redress by way of originating motion [s 14(1)].

Counsel for the respondent contended, on the authority of the Privy Council’s
decision in Maharaj v The AG of Trinidad and Tobago (No 2),' that:

(1) the High Court had no jurisdiction to entertain the appellant’s motion;

(2) theerroralleged in the motion, if established, was one of substantive law arising
out of a judgment or order which was liable to be, or capable of being, set aside
on appeal; and

(3) the claim for relief fell within the class of cases specified in the judgment of
Lord Diplock in the Maharaj case (see above) and could not be entertained.

In considering the above submissions, the Court of Appeal examined the following
three extracts from the judgment of Lord Diplock in the Maharaj case:'°

(1) No human right or fundamental freedom recognized by Chapter I of the Constitution is
contravened by a judgment or order that is wrong and liable to be set aside on appeal for an
error of fact or substantive law, even where the error has resulted in a person serving a
sentence of imprisonment. The remedy for errors of these kinds is to appeal to a higher
court. When there is no higher court to appeal to then none can say there was error.
The fundamental right is not to a legal system that is infallible but to one that is fair.
It is only errors in procedure that are capable of constituting infringements of the rights
protected by s 1(a), and no mere irregularity in procedure is enough, even though it goes to
jurisdiction; the error must amount to a failure to observe one of the fundamental
rules of natural justice. Their Lordships do not believe that this can be anything but
a rare event [emphasis supplied].

The claim for redress under s 6(1) for what has been done by a judge is a claim
against the State for what has been done in the exercise of the judicial power of the
State. This is not vicarious liability; it is liability of the State itself; it is not a liability
in tort at all: it is a liability in the public law of the State, and not of the judge himself,
which has been newly created by s 6(1) and (2) of the Constitution [emphasis supplied].
Itis true that instead of, or even as well as, pursuing the ordinary course of appealing
directly to an appellate court, a party to legal proceedings who alleges that a
fundamental rule of natural justice has been infringed in the course of the determination
of his case, could in theory seek collateral relief in an application to the High Court
under s 6(1) with a further right of appeal to the Court of Appeal under s 6(4). The
High Court, however, has ample powers, both inherent and under s 6(2), to prevent
its process being misused in this way; for example, it could stay proceedings under

(2
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109 [1978] 2 All ER 670.

110 Ibid, pp 679-80.

111 Sections 1(a) and 6 (1), (2) and (4) cited in the above extracts refer to the 1962 Constitution of Trinidad and
Tobago. The corresponding sections in the 1976 Constitution are ss 4(a), 14(1), (2) and (4) respectively.
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s 6(1) until an appeal against the judgment or order complained of has been disposed

of [emphasis supplied].™
Applying the principles of law contained in the above-noted extracts the court
held that on a trial for murder, unanimity in the jury’s verdict for conviction is an
essential part of the right to trial by jury and not a mere matter of procedure. Their
Lordships further held that the High Court had no jurisdiction to entertain the
appellant’s motion because:

(a) no complaint had been made in the motion of the infringement of any
fundamental rule of natural justice; and

(b) the error alleged in the motion is one of substantive law which arose out of the
judgment of the trial and which may be set aside on appeal.

The Court of Appeal accordingly affirmed the decision of Brathwaite ] and dismissed
the appellant’s appeal. The Court of Appeal later dismissed the appeal against
sentence (‘the criminal appeal’).

Nanan subsequently appealed to the Judicial Committee of the Privy Council
both in respect of the substantive criminal conviction for murder and the
constitutional point raised above. The appeals—which were consolidated—were
duly dismissed.'?

General comments

This right to life has its origins in Art 2 of the European Convention on Human
Rights which is almost in identical terms with the prevailing corresponding articles
in the various West Indian constitutions. The European Court of Human Rights
(ECtHR) has characterised the right as a fundamental one while the United Nations
Human Rights Committee has termed it the ‘supreme’ right and one ‘basic to all
human rights’.

Article 6 of the Convention on Civil and Political Rights (CCPR) makes
corresponding provision for the right to life, at the same time dealing with the
death penalty which prohibits its imposition on persons under 18 and pregnant
women. It also calls for its gradual abolition.

In respect of the right to life, the United Nations Human Rights Committee, in
interpreting Art 6 of the CCPR, envisages a wider range of protection than that
enunciated in our existing constitutions. It states that the right is supreme: no
derogation therefrom being permitted even when a state of emergency threatens
the nation. It also considers that the business of the State is to avert wars and to
protect the citizenry from acts of genocide—to which end the State should be alert
to follow trails relative to the disappearance of individuals. At the same time it
puts squarely at the State’s door the responsibility for introducing measures to

112 (1986) 35 WIR 358.

113 But, see the Canadian case Operation Dismantle Inc et al v the Queen [1985] 1 SCR 441, where there was a challenge
to nuclear tests. The Supreme Court refused to treat the challenge as a violation of the right to life since the
arguments put forward by the anti-cruise groups amounted to nothing but speculation. There was no dear
evidence that the Cabinet’s decision to test cruise missiles threatened the lives of specific individuals.
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avert malnutrition which, in turn, would minimise infant mortality to prevent
epidemics, as well as to ban nuclear activity which should be recognised as a crime
against humanity.'® The committee has also considered that under Art 4 the right
to life is not subject to derogation even in a time of emergency. The ECtHR has been
active in this field since its creation. Thus, it has held that complaints of infringement
of this right may be brought by a spouse or the child of a deceased person and in a
proper case even by a nephew."*

It has also been held that it is not necessary that death should have occurred."*

To safeguard the right to life, the State should provide and maintain proper
medical care."®

The question as to whether an unborn child is “a person’ has also been considered
in connection with this right and this is a question one must expect will sooner or
later fall to be considered in our Caribbean jurisdictions.

Under existing UK legislation, an unborn child has no existence apart from its
mother and is not ‘a person’ under the Abortion Act 1967. However, the European
Commission considers there is a case for Art 2 of the European Convention to come
to the aid of an unborn child."”

Death penalty

As we shall have a good deal to say on what has been held to be ‘inhuman and
degrading’ punishment in connection with the death penalty, it is considered that
we should examine briefly—by way of comparison—the way the European
Convention on Human Rights has dealt with that issue.

Article 2(1) makes specific provision for the death penalty, but states that it should
be abolished in peace time in those jurisdictions which have adopted the sixth
protocol. The protocol appears as a convention right under the United Kingdom
Human Rights Act 1998 which came into force in England in October 2000.

In their seminal work on Human Rights Law and Practice, Lord Lester and David
Pannick,® the learned authors point out that, in cases of extradition or deportation
cases, there is likely (now that the United Kingdom is a party to the Sixth Protocol)
to be refusal under Art 3 to expel or deport an individual from the United Kingdom
if the receiving State still retains the death penalty."* Any independent Caribbean
territory is therefore likely to be affected in the future where it wishes the United
Kingdom authorities to extradite one of its citizens accused of having committed
such a serious crime in the receiving State.

114 See Osman v UK (1999) 1 FLR 193, ECHR.

115 Where, as in Osman v UK, above, there has been a persistent threat by a mentally disturbed person, resulting in
the death of one of the parties threatened, the Article may be invoked by the surviving members of the same
family.

116 ~ See ECHR App 7154/75 Association X v UK (1978) 14 DR 31, p 32.

117 See Open Door Counselling and Dublin Well Woman v Ireland (1992) 15 EHRR 244, ECHR.

118 See, generally, Lester and Pannick, 1999.

119 Soering v United Kingdom (1989) 11 EHRR 439, ECHR.
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E THE RIGHT TO PROTECTION FROM DEPRIVATION OF PROPERTY

The right to protection from deprivation of property is guaranteed under the
fundamental rights and freedoms provisions of the constitutions of all the
independent Member States for the Caribbean Community (CARICOM).'* With
the exception of Trinidad and Tobago, the relevant provision in these constitutions
is generally in similar terms.

Under this heading we shall review in detail a selection of cases which were
decided in the courts of six of the 12 independent jurisdictions in the community
As the dicta from one of these cases indicate, the meaning of ‘property’ in the relevant
constitutional provisions to which we have referred has been clarified by judicial
pronouncements and, at the present time, the word is given a broad scope. Indeed,
the meaning of property has been extended to include money,”*' and this might
explain aspects of property which our selected cases cover.

They include applications arising out of the compulsory acquisition or taking of
property by the executive under an ‘existing law” or post-Constitution legislative
enactment; the demolition by State authorities of a house belonging to the applicant;
the effect of legislative enactment on rents due to landlords; the effect of legislation
on rights under existing contractual arrangements; and the effect of fiscal measures
on taxpayers. All of these acts were alleged to have, in one way or another,
contravened the individual’s right to property protected by the respective
constitutions. However, as we shall soon see, some of the applications were
successful while others were not.

1 The Grand Anse Estates case

In Grand Anse Estates Ltd v Governor General of Grenada and Others (unreported),'*
the appellant appealed to the Court of Appeal of the West Indies Associated States
Supreme Court against an order made by a judge of the High Court dismissing the
appellant’s application for a declaration that the compulsory acquisition of 25 acres
of the appellant’s land by the Government of Grenada was null and void, being
contrary to s 6(1) of the Constitution. That section reads as follows:

6(1) No property of any description shall be compulsorily taken possession of, and no
interest in or right over property of any description shall be compulsorily acquired,
except where provision is made by a law applicable to that taking possession or
acquisition for the prompt payment of full compensation.

In the court below, the trial judge had held that the relevant provisions of the Land
Acquisition Ordinance'” under which the appellant’s land had been compulsorily
acquired were ‘adequate and satisfied the requirements’ of s 6(1) of the Constitution.

Before the Court of Appeal, counsel for the appellant argued that the exception

120 Antigua (s 9), Bahamas (Art 27), Barbados (s 16), Belize (s 17), Dominica (s 6), Grenada (s 6), Guyana (Art 142),
Jamaica (s 18), St Kitts (s 8), St Lucia (s 6), St Vincent (s 6) and Trinidad and Tobago (s 4(a)).

121 IRC v Lilleyman et al (1964) 7 WIR 496. See, also, Harry v Thom (1967) 10 WIR 348.

122 See judgment delivered on 7 October 1977 in Civil Appeal No 3 of 1976.

123 Cap 153 of the 1958 edition of the Laws of Grenada.
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to the prohibition in s 6(1) of the constitution laid down three pre-conditions,
namely:

(a) alaw applicable at time of acquisition in existence;
(b) there must be included in that law provision for prompt payment; and
(c) the compensation must be full;

and that unless all three pre-conditions were satisfied the acquisition infringed the
Constitution and was therefore null and void.

The Court of Appeal examined the relevant provisions of the Land Acquisition
Ordinance which was the law applicable to the acquisition in question. Their Lordships
held that the sections of that ordinance'* relating to the payment of compensation
did not contravene s 6(1) of the Constitution since, in their view the procedure
established by those sections of the ordinance contemplate prompt and ready action.
On the other hand, the court held that s 19(a) of the ordinance, which provides that
compensation for land compulsorily acquired should be assessed on the basis of its
market value at a date 12 months prior to the date of the acquisition, did not provide
for ‘full compensation’. Similarly, s 21 of the ordinance which limited the payment
of interest on the compensation award to 5% provided less than full compensation.
In the words of St Bernard JA: ‘Full compensation must mean a just equivalent of
the land at the time of acquisition plus any loss incurred by such acquisition plus
adequate interest to the date of payment.” Accordingly, the Court of Appeal held that
ss 19(a) and 21 of the ordinance contravened s 6(1) of the Constitution.

However, although those sections of the ordinance were in contravention of the
constitution, this did not mean that the acquisition itself was null and void as the
appellant had contended. The Land Acquisition Ordinance was an ‘existing law’
within the meaning attributed to that expression in para 1(5) of Sched 2 to the Grenada
Constitution Order 1973;'* and, as provided by para 1(1) of that Schedule, should be
‘construed with such modifications, adaptations, qualifications and exceptions as
may be necessary to bring [it] into conformity with the Constitution'. Section 19(1) of
the ordinance should therefore be construed as providing for the assessment of
compensation based on the market value of the land at the date of its acquisition.

In like manner, s 21 of the Ordinance should be construed to enable interest to be
paid ‘at a rate applicable to give the expropriated owner a just equivalent of his
loss at the time of the expropriation and not a rigid and fixed rate, whatever his
loss may be’.

Having so held, the Court of Appeal allowed the appeal in part and ordered that
the appellant was entitled to the payment of compensation from the date on which
the land in question had vested in the Crown.

The typical Caribbean constitution shows no mercy to a legislature, be it the
legislature of a poor developing territory or that of a relatively better-off developing
State. Nor is the constitution, or more accurately the courts—the sentinels of the

124 Ibid, ss 6,7,8,9 and 12.
125 SI11973/2155 (UK).
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constitutions—concerned with the good motives of the legislature. For them, ‘[a]
breach of a constitutional restriction is not excused by good intentions with which
the legislative power has been exceeded by the particular law’.!%

2 The case of Yearwood v AG of St Kitts/Nevis/Anguilla

It is in this context that Yearwood et al v AG of St Christopher, Nevis, Anguilla and
Another'? falls to be considered.

In an attempt to revive the rapidly declining sugar industry which was vital to
the economy of St Kitts, the Government of that State enacted the Sugar Estates’
Lands Acquisition Act 1975, which came into force on 28 January 1975. Section
2(1) of the Act provided, in these terms:

On the appointed day the lands forming part of the estates listed in the First Schedule
shall be transferred to and vested in the Crown in right of the Government of the
State, free from all mortgages, charges or incumbrances.

In addition, by virtue of s 3(2) of the Act, all machinery of any kind being used on
the estate lands immediately before the date of transfer and vesting was transferred
and vested in the Crown.

Under s 2(5) it was further provided that:

Where by reason of inadvertence, mistake or any other circumstance or for any other
cause any piece, parcel or area of land which is at present or has been under sugar cane
cultivation at any time has not been included in the First Schedule, the Minister may
within eighteen months of the appointed day make regulations amending the First
Schedule to include the said piece, parcel or area of land and the provision of this Act
shall apply to any such amendment mutatis mutandis from the date of the said amendment.

Compensation was provided for in ss 4(2) and 5(6) of the Act in the following terms:

4(2) The aggregate compensation to be paid for the lands transferred under the
provisions of Section 2(1) shall be determined on the basis of the commercial
value at the 30th day of April 1972, which a purchaser would attribute to such
lands as part of a commercial undertaking for the production of sugar cane
matters ancillary, incidental and related thereto and shall not exceed ten million
dollars.

5(6) Compensation in respect of the transferred interest shall be paid partly in cash
and partly by means of

(a) Governmentbonds or other securities bearing interest at the rate of 10 percent
per annum and maturing on a date not later than 10 years after the appointed
day; or

(b) Instalments payable out of the profits of the sugar industry so however that
interest at the rate of 10 percent per annum shall be paid on all outstanding
balances and that all instalments shall have been paid not later than 10 years
after the appointed day. Provided that the portion of compensation to be
paid in cash shall not be less than 40 percent of the compensation payable in
respect of the transferred interests but the Minister may pay such cash

126 Per Lord Diplock in Hinds v R [1977] AC 195, p 226.
127 Suit No 8/1975 (St Kitts/Nevis/Anguilla).
128 Laws of St Christopher, Nevis, Anguilla, No 2 of 1975.
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portion in four equal consecutive annual instalments and no interest shall
be payable on any such instalment.

Section 6 of the Act established a procedure for negotiations with a view to arriving
at a settlement where the owner of any interest in the lands transferred under the
Act and the Minister were unable to agree on the amount of compensation to which
the owner was entitled. Section 7 of the Act purported to confer upon the owners a
right of recourse to the High Court exercisable in cases where s 6 negotiations had
failed to produce a settlement. However, this ‘right of recourse” was exercisable
‘within one year after the end of the negotiation period’. In addition, the section
also provided that a ‘claim for recovery of compensation shall be proceeded with
as an action under the Crown Proceedings Ordinance'® and in accordance with the
Rules of the Supreme Court’.

In an attempt to cure some of the obvious defects in the Act, the State Legislature
on 30 June 1975, passed an amendment to the Act, with retrospective effect. The
particulars of the amending Act are not material for purposes of this discussion.

In their statement of claim the plaintiffs claimed, inter alia:

(1) Adeclaration that the whole Act is unconstitutional, void and of no effect, and;

(2) A declaration that ss 16 and 19 of the Crown Proceedings Ordinance (Cap 22)
are inconsistent with and/or not in conformity with s 16 of the Constitution
and are therefore void in so far as they—

(a) preclude the court from making orders, other than declaratory orders,
against the Crown; and

(b) preclude the Court from granting injunctions or making orders to give relief
against the Crown—

for the protection of the fundamental rights and freedoms set out in Chapter I
of the Constitution.

The evidence and arguments in this section which came on for trial before Glasgow
J, on 15 July 1975, extended over 53 days. In a lengthy reserved judgment delivered
on 22 June 1977, the learned trial judge, after carefully analysing the evidence in the
light of the relevant legal authorities, stated that it was essential to the validity of the
principal Act that it should comply with the requirements of the constitution. He
found that the Act had purported to enact provisions for the compulsory acquisition
of property and had prescribed the principles on which, and the manner in which,
compensation therefor was to be determined and given. In his opinion, however, the
principal Act failed to comply with the requirements of s 6 of the Constitution in that:

(a) it placed a limit on the amount of compensation payable for all of the lands
acquired, and provided that compensation should be payable otherwise than
in money. Moreover, it failed to prescribe the manner in which compensation,
as contemplated by s 6 of the Constitution, was to be deterrnined and given;

129 Laws of Saint Christopher, Nevis and Anguilla, Cap 22.
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(b) the principles prescribed did not ensure that what was determined as payable
for the property acquired was a just equivalent compensation in money for the
property of which the owners were to be deprived;

(c) no provision was made in the Act for the assessment or payment of
compensation in respect of the ‘subsisting rights’ referred to in s 3(1); and

(d) the effect of ss5, 6 and 7 thereof was to deny or delay unreasonably the exercise
of the right of direct access to the High Court for the remedies which s 6(2) of
the constitution gives to every person having an interest in or right over property
which was compulsorily taken possession of, or whose interest in or right over
any property was compulsorily acquired.

For the foregoing reasons the judge held that the principal Act was ‘unconstitutional,
void and of no effect’.
With respect to the amending Act, here is how the judge expressed himself:

If I am right in holding that the principal Act is unconstitutional, void and of no effect,
I feel constrained to hold also that it is not competent to the Legislature to amend the
principal Act. I am of the opinion that the power given the Legislature by section 41(4)
of the constitution to make laws with retrospective effect applies only to laws validly
made, and not to laws purporting to amend unconstitutional laws retrospectively. In
this connexion, I respectfully agree with Wanchoo, J, who delivered the judgment of
the Indian Supreme Court in Mahendra Lal Jaini v The State of Uttar Pradesh and Others
(supra) when he said at page 929:

It is in our opinion absolutely elementary that the constitutionality of an Act must
be judged on the basis of the Constitution as it was on the date the Act was passed,
subject to any retrospective amendment of the Constitution.

In my view, nothing but an appropriate retrospective amendment of the Constitution
can make the principal Act constitutional. There has been no such amendment of the
Constitution.

If I am wrong in holding that the amending Act is incapable of curing the
unconstitutionality of the principal Act, it is necessary to examine the principal Act as
amended by the amending Act, with a view to deciding whether it is constitutional, or
whether it is unconstitutional, void and of no effect as alleged on behalf of the plaintiffs.

Glasgow ], then conducted a detailed examination of the amending Act and
concluded that ‘both the principal Act and the principal Act as purportedly amended
by the amending Act are unconstitutional, void and of no effect’. He accordingly
granted the declaration which the plaintiffs had sought with respect to the Act.
However, he rejected the plaintiff’s claim for a declaration that ss 16 and 19 of the
Crown Proceedings Ordinance were inconsistent with s 16 of the Constitution and
was therefore void since, in his view, that ordinance was not affected by ss 16(2)
and 103(1) of the Constitution.

3 The case of Krakash Singh v AG of Trinidad and Tobago

The case of Krakash Singh v AG of Trinidad and Tobago™ must now be considered. In
that case, the applicant sought a declaration that the demolition, by the servants or

130 Suit No 2443/1982 (High Court).
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agents of the State, of the wooden house erected on lands tenanted to him by one
Dharam Singh constituted a contravention of his right to enjoyment of his property
and the right not to be deprived thereof except by due process of law. The applicant
further contended that the action of the State contravened his right to respect for
his private and family life and the right to equality before the law.™

The main submission by counsel for the applicant was that the State Lands Act'®
and the Land Acquisition Act'® give the citizen an expectation of civilized behaviour
on the part of the State and are ‘settled practice’.’** Support for this proposition was
sought from Thornhill v AG of Trinidad and Tobago.”® On the other hand, the main
argument for the respondent was that the onus was on the applicant to show that he
had a right to possession of the land, which he had failed to do by virtue of the fact
that the person whom he claimed to be his landlord no longer had a right to possession:
the land having been acquired by the State. A further submission by counsel for the
respondent was that since the land in question belonged to the State it was merely
exercising its ordinary rights as owner and consequently no constitutional remedy lies
against the State.” In this respect, reliance was placed on the Indian case of Dhirenda
Kumar v State of West Bengal,*” which authority was rejected by the learned judge on
the ground that the wording of the provision of the Indian Constitution concerned
with rights to property is different from that in the Trinidad and Tobago Constitution,
‘and also on the ground that the Constitutions themselves’,'*® were different.

Having rejected the submission advanced on behalf of the respondent,
Deyalsingh ], proceeded to examine the main question arising from the submissions
made on behalf of the applicant, that question being whether the applicant had
brought himself within the meaning of the provisions which guaranteed the
individual’s right to property. The judge’s conclusion was in the affirmative in view
of the fact that the applicant had a right to protection of his property, which was
demolished otherwise than by way of due process of law. In the opinion of the
judge, the State failed to follow the ‘settled practice’ prescribed by the State Lands
Act for the removal of squatters on State lands.'® Accordingly, on the authority of
Thornhill v AG of Trinidad and Tobago, since the settled practice existed prior to the
constitution, it was now recognised as a right thereunder which right excludes the
remedy of self-help at common law.'*

What is interesting about this decision and the decision in the Thornhill case is
that one is left to speculate as to the extent of new rights that may have existed
before the constitution that could attach to one of the new rights specified in the
Bill of Rights. It is submitted that we must give careful thought to what is in fact

131 Suit No 2443/1982 (High Court), 1.

132 Revised Laws of Trinidad and Tobago, Ch 57:01.
133 Ibid, Ch 58:01.

134 Suit No 2443/1982, 6.

135 [1981] AC 61.

136 Suit No 2443/1982, 7.

137 (1956) Cal Rep 437.
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140 WIR 498.
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‘settled practice” and ask ourselves how, for example, ‘settled practice’ is brought
to an end.

4 The case of Morgan v AG of Trinidad and Tobago

In Morgan v AG of Trinidad and Tobago,'*' it was sought to impugn an Act of
Parliament, not because land was compulsorily acquired, but because the effect of
the legislation was to reduce the income of the applicant which he derived from a
rental of part of his dwelling house.

In this case, the applicant, a retired pensioner, owned a house at San Juan in the
Republic of Trinidad and Tobago and rented part thereof on a monthly basis. By
virtue of the Rent Restriction (Dwelling Houses) Act 1981, the rental obtained by
the applicant was reduced from $500 to $150 per month. Faced with this substantial
reduction in the main source of his income, the applicant sought an order for a
declaration that the Rent Restriction (Dwelling Houses) Act 1981 was null and void
on the ground that the Act constituted an unwarranted invasion of his rights and
freedoms, including the right to enjoy his property and the right not to be deprived
thereof except by due process. A further ground was that the Act could not be
reasonably justified in a society that has a proper respect for the rights and freedoms
of the individual.

Counsel for the applicant rested his main submission on those provisions of the
Constitution guaranteeing a right to property and the right not to be deprived thereof
except by due process of law, equality before the law and protection of the law. This
submission was made by counsel although the Act had been passed in accordance
with s 13(1) of the Constitution of the Republic of Trinidad and Tobago by a three-fifths
majority in each House of Parliament. Counsel further submitted that the Act was
arbitrary in its effect, having reduced rents to the level obtaining in December 1978.

Section 13(1) of the Constitution, while permitting Acts of Parliament to be passed
that would abrogate guaranteed rights, has an important qualification: this
qualification being that an Act so passed would have effect “unless the Actis shown
not to be reasonably justifiable in a society that has a proper respect for the rights
and freedoms of the individual’. As the trial judge, Des Isles ], very properly
concluded: ‘It is on this last provision that the whole question turns,'** A further
submission by counsel for the applicant was that ss 3 and 4 of the Act had the effect
of depriving the landlord of money which was passed on to the tenant without
payment of compensation, some measure of support for this proposition (according
to him) being found in the Prakash Seereeram' and the Lilleyman'*cases. In both
these cases, the impugned legislation was held to have violated the property rights
section of the Trinidad and Tobago and British Guiana Constitutions, respectively.

The contention of counsel for the respondent was that the onus lay upon the

141 Suit No 4304/1982 (High Court). See, also, (1987) 36 WIR 396 where the Privy Council upheld the High Court
and the Court of Appeal of Trinidad and Tobago and dismissed the appeal.
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applicant to show that the legislation was not reasonably justifiable in the society and
that the legislation could not be struck down unless the applicant had succeeded in discharging
that duty. He had failed in that duty and since all the applicant had done was to
prove that he personally had been adversely affected, the legislation could not be
declared unconstitutional. For this proposition reliance was place upon the Indian
case of Mohammed Haniff Quareshi v State of Bihar. In that case, the applicants, whose
religious persuasion was Muslim, attacked the validity of certain enactments
banning the slaughter of cows and other animals, SR Das CJ, in the course of
delivering his judgment, made the following statement:'*

It is left to the Court to determine the reasonableness of the restrictions imposed by
the Law. In determining that question the Court cannot proceed on a general notion of
what is reasonable in the abstract. What the Court has to do is to consider whether the
restrictions imposed are reasonable in the interest of the general public.

This was the gravamen of the respondent’s case. Was it reasonably justifiable that
the rental paid by 80,000 tenants in Trinidad and Tobago should be regulated
downwards even though landlords would suffer some financial loss? In making
this submission counsel for the respondent relied on the Nigerian case of Chemaci v
Chemaci,"* in which the court was required to rule upon certain restrictions placed
on children in respect of political activity and to examine whether the restrictions
were reasonably justifiable against the background of guaranteed constitutional
freedoms of conscience, expression, peaceful assembly and association. It was held
that the freedoms of expression, peaceful assembly and association were infringed
by the legislation after an analysis of the question as to whether the restrictions
were reasonably justifiable. In reaching that conclusion the Nigerian Court
formulated the following guidelines:

(a) ‘there is a presumption that the legislature has acted within the constitution
and that the law in question is necessary and reasonably justifiable’; and

(b) the impugned restriction may be considered to be reasonably justifiable if it is
necessary in the interest of public morals and public order and must not be
excessive or out of proportion with its objectives.

This is what the trial judge had to say on the matter of the onus of proof'* in this
Trinidad case:

This Court has carefully considered the submissions made on the evidence by affidavit
on behalf of the applicant and the respondent as well as those made on the Law and I
regret that I cannot agree with the submission of Counsel for the respondent to the
effect that the plaintiff has failed to discharge the high onus. All that the plaintiff has
to do in my respectful view is to show that he has been adversely affected by the roll-
back of his rent and then to demonstrate from the said Act itself that a section of the
society has been similarly affected. This is my view he has done.

The judge did not in any way address the very question which he indicated had to

145 (1958) 45 AIR 731.
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be determined, viz, whether it was reasonably justifiable that the persons affected
by the legislation should be so affected. This question could only be determined by
most cogent evidence, but the judge had no such evidence on which he could hold
(as he did) that the law was not so reasonably justifiable.

The Attorney General, very properly, appealed to the Court of Appeal against
the finding of the trial judge.

The Court of Appeal (Kelsick CJ, Hassanali and Brathwaite JJA) had no difficulty
in reversing the trial judge’s finding that the Rent Restriction (Dwelling Houses)
Act 1981 was not reasonably justifiable in a society that has a proper respect for the
rights and freedoms of the individual.'*

Brathwaite JA who delivered the principal judgment, after reciting at length the
two principal affidavits (on which the trial judge based his judgment), made the
following pronouncement on the conduct of the matter at first instance:

It is surprising but perhaps significant that neither party to the proceedings sought
leave to cross-examine the other on the contents of the affidavits. It must therefore be
assumed that both sides admitted the facts deposed to in those affidavits. One would
have thought that in a case where the questions involved were of such fundamental
importance to the nation as a whole that a thorough investigation of the facts deposed
to in the affidavits would have been undertaken by the parties or at least instigated by
the judge. As it was, the judge had before him as the evidence in the motion the
unchallenged sworn statement on behalf of both parties.

It seems clear to me that the only question which the judge was asked to decide was
whether the Act was one “which was shown not to be reasonably justifiable in a society
that has a proper respect for the rights and freedoms of the individual’. Admittedly
the onus was on the respondent.

In the view of Brathwaite JA, it appeared that, at the hearing at first instance, counsel
for both parties had assumed that sub-ss (a), (b) and (d) of s 4 of the Trinidad
Constitution had been contravened in respect of the respondent, the applicant in the
court below; but as the learned appeal court judge pointed out, the combined effect
of sub-ss (1) and (2) of s 13 is that, once a Bill has been passed by the House of
Representatives and the Senate, as required by these sections (and the Act so
specifically declares) ‘even though its provisions may violate the rights of the
individual enshrined by sections 4 and 5 of the Constitution, the Act becomes effectual
and the onus to rebut the presumption of effectuality rests on the respondent’. It was not
therefore for the Attorney General to prove the constitutionality of the Act, as he
endeavoured to do in the Court of Appeal by requesting permission to amend the three
grounds he had originally listed as his grounds of appeal by adding a fourth, viz:
(d) that the decision of the learned trial judge was wrong in that the Rent Restriction
(Dwelling Houses) Act 1981 does not violate any fundamental rights and freedoms

of the Applicant/Respondent guaranteed by the Republican Constitution of
Trinidad and Tobago 1976.

All the judges of the Court of Appeal after reserving the right of disallowing this
ground at the conclusion of argument thereon duly disallowed the application for

148  Trinidad and Tobago Civil Appeal No 11 of 1983, judgment dated 28 February 1984.
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that ground to be included in the Notice of Appeal on the basis that it was an
afterthought that arose subsequent to the filing of the Notice of Appeal.

It was, however, quite unnecessary for the Attorney General to add any other
ground to those stated to his Notice of Appeal, as ground (c) was enough to dispose
of the matter. That ground was ‘that the learned judge misdirected himself and
was wrong in law in his determination of the question on whom the onus of proof
lies and the nature and extent of the onus to be discharged’.

It will be recalled that the trial judge had made the following statement of the
onus lying on the applicant:

All that the plaintiff has to do in my respectful view is to show that he has been adversely

affected by the roll back of his rent to that of 31st December, 1978, and then to

demonstrate from this said Act itself that a section of the society has been similarly
affected. This in my view he has done.

In support of this statement, the judge had referred to Basu’s Commentary on the
Constitution of India, as well as two judgments of the Supreme Court of India, but,
as Brathwaite JA pointed out:

Great care must be taken before the learning set out in the judgments of the Supreme
Court of India and the commentaries thereon are adopted or applied to the
interpretation and construction of the Constitution of Trinidad and Tobago, and in
particular with reference to the interpretation of section 13(1) of the Constitution of
Trinidad and Tobago, if for no other reason than that there is no similar provision in
the Constitution of India.

Brathwaite JA then quoted a further statement from the judgment of the trial judge, viz:

I wish most respectfully to adopt these words of the learned author [Basu] and to hold
that the moment the applicant showed, in support of his contention of
unreasonableness, that he had been adversely affected and demonstrated from the
said Act that a group of society had been similarly affected, he had discharged his
onus and it is for the Court to say whether the legislation was reasonably justifiable in
a society such as ours, after hearing the State who, after all, is in a much better position
to justify its actions with all the information at its command, than the applicant.

In the opinion of Brathwaite JA, once again the learned trial judge fell into error in
coming to the conclusions he did:

[1]t would make a nonsense of the provisions of the subsections if they are interpreted
to mean ‘from the moment the applicant showed that he had been adversely affected
and demonstrated from the said Act that a group of society has been similarly affected,
he had discharged his onus.

Brathwaite JA further charged that the judge had misdirected himself by relying
on guidelines laid down in Chernaci v Chernaci®®® and on Mohammed Haniff Quareshi
v State of Bihar:'>

He adopted the wrong guidelines in determining the question on whom the onus of

proof lay and the nature and extent of the proof to be discharged and his conclusions
were coloured and directed accordingly.

149 (1960) Northern Region of Nigeria Law Reports 24.
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On this ground alone the appeal was unanimously allowed.

All the members of the court also drew attention to the fact that there was no
material whatever on which the trial judge could have arrived at the conclusion
that ‘the group of persons adversely affected by the Act are the landlords who can
least afford to be so affected’.

In the words of the Chief Justice:

The evidence of personal hardship suffered by the applicant falls far short of the
requisite standard of proof. There is no evidence as to the extent of the numbers of
landlords affected or as to their financial positions or as to the extent of the pecuniary
loss suffered by them generally as a class; nor as to what was a fair and equitable rent
for the premises.

On the other hand the Attorney General had adduced evidence (which he was not
obliged to do) to establish that the Act passes the justifiable test in the proviso. He
advanced these propositions:

The object of the Act is to protect 80,000 tenants by regulating the rents of their dwelling
houses and avoiding unreasonable evictions.

The loss to the applicant disclosed by the evidence on balance is far outweighed by
the financial relief afforded to substantial parts of the community at a time of rising
inflation and dramatic increases in rent in order to ensure that a large number of
tenants and their families are satisfied with the basic needs of shelter and are not
rendered homeless.

The Act is in tune with similar enactments in other common law jurisdictions and
with the Rent Restrictions Act Cap 59:50 which reproduces the Rent Registration
Ordinance Ch 27 No 18, that was first enacted in 1920. Such legislation affords relief to
tenants where the landlord and tenant laws due to changing conditions operate harshly
on the tenants.

The confinement of the Act to a class of tenancies where the rent falls below a prescribed
figure is common form.

The laws for the protection of tenants against landlords are a feature of progressive states.

There can be no doubt that the decision of the Court of Appeal in this case is the
correct one and the members of that court deserve the highest commendation for
the lucidity of their pronouncements no less than for the judicial restraint exercised
in the course of overruling the learned trial judge. On this occasion, it is good that
the Chief Justice could, in his judgment, remind the learned trial judge that:

(a) thelegislation is in keeping with the socio-economic principles enunciated in recital
(b) of the Preamble to the constitution [which refers to the fact that the people of
Trinidad and Tobago respect the principles of social justice and therefore believe
that the operation of the economic system should result in the material resources
of the community being so distributed as to subserve the common good [and] that
there should be adequate means of livelihood for all]; and

(b) the Act is the expression of the will of the substantial majority of the elected
representatives of the people to which great weight must be attached.

The Privy Council in a short judgment entirely agreed with the Court of Appeal
below. As stated above, the courts, in enforcing the protective provision against
deprivation of property without compensation, have tended to give a somewhat
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liberal interpretation to the concept of property. The two cases which immediately
follow provide a good illustration of the courts” approach when considering matters
of this nature. In both cases, the applicants’ constitutional approach was successful
in persuading the courts that their rights under certain contractual arrangements
had been contravened by enactments of their respective state legislatures.

5 The case of AG of St Kitts/Nevis v Edmund Lawrence

In AG of the State of Saint Christopher and Nevis v Lawrence, the appellant appealed
to the Court of Appeal of the West Indies Associated Supreme Court from a decision
of the High Court judge, Bishop J, who had granted the respondent a declaration
that the St Kitts/Nevis/Anguilla National Bank Ltd (Special Provisions) Act 1982
was unconstitutional, void and of no effect, since it contravened the fundamental
right to protection from deprivation of property under s 6 of the Constitution.'
The learned trial judge had also granted to the respondent certain ancillary and
consequential relief which are not relevant for the purposes of our discussion.

The respondent’s application in the court below was instituted under the
provisions of s 16(1) of the Constitution which provides a procedure for enforcing
the protective provisions of the Constitution.'”

The facts of the case, which the Court of Appeal found to be not seriously in dispute,
may be stated briefly. The respondent, who in 1970 had been appointed Managing
Director of the St Kitts Industrial Bank Ltd, had been an employee of the bank
continuously from the date of its incorporation in 1958. By the resolution of the board
of directors appointing him as managing director, it was agreed that he should hold that
office until he resigned or if he ceased to be a director of the bank. On 15 February 1971, the
bank changed its name to St Kitts/Nevis/Anguilla National Bank Ltd and the
respondent became its managing director and chairman of the board of directors.

On 8 March 1982, the State Legislature enacted the St Kitts/Nevis/Anguilla
National Bank Ltd (Special Provisions) Act 1982 (‘the Act’). The Bill for the Act was
taken through all three legislative stages, received the Governor’s assent and became
law on the same day. On that day, too, the respondent received a letter signed by
the Minister of Finance informing him that a new board of directors had been
appointed in consequence of the Act and that former directors had ceased to hold
office. This letter purported to remove the respondent from the office of director of
the board of the bank.

On the same day, with the assistance of members of the State police force, the
respondent was ejected from the bank’s premises. No arrangement was made for
the payment of remuneration or compensation to the respondent and the Act itself was
silent on this point.

151 See Judgment of Peterkin CJ, in (1983) 31 WIR176.

152 ‘6(1) No property of any description shall be compulsorily taken possession of, and no interest in or right over
property of any description shall be compulsorily acquired, except by or under the provisions of a law that prescribes
the principles on which and the manner in which compensation therefor is to be determined and given.’

153 ‘16(1) If any person alleges that any of the provisions of sections 2 to 15 (inclusive) of this Constitution has
been, is being or is likely to be contravened in relation to him then, without prejudice to any other action with
respect to the same matter which is lawfully available, that person may apply to the High Court for redress.’
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In considering this appeal, their Lordships articulated the following well
established principles:

In determining the question of constitutionality of a statute, what the Court is concerned
with is the competence of the legislature to make it and not its wisdom or motives.
The Court has to examine its provisions in the light of the relevant provisions in the
Constitution. The presumption is always in favour of the constitutionality of an
enactment, and the burden is upon him who attacks it to show that there has been a
dear transgression of the constitutional principles.

The court adopted the learned trial judge’s interpretation of the impugned Act
which they regarded as fair and accurate and then went on to consider two of the
points argued before their Lordships. They regarded these as forming the heart of
the matter to be decided.

The first question related to the locus standi of the respondent under s 16(1) of the
Constitution: whether the respondent on the facts can allege an infringement of s
6(1) of the Constitution in relation to himself. The second question related to the
property which the respondent alleged was compulsorily acquired or taken contrary
to s 6(1) of the Constitution.

With respect to the second question their Lordships considered the relevant
authorities'™ on this matter concluded that, although in matters of this kind earlier
judgments tended to construe the word ‘property’ restrictively, the matter has,
however, been clarified by judicial pronouncements and the word property is now
given a broad scope. In our jurisdiction it has been extended to include money.

They found that s 6(1) of the Constitution applies equally to concrete as well as
abstract rights of property and that management was an important incident of
holding property. They accordingly adopted the learned trial judge’s conclusion
that the property right of which the respondent was deprived (viz, his rights under
his contractual arrangements with the bank) fell within the purview of s 6(1) of the
Constitution—even though that management right was an abstract one.

With regard to the other question the court held that the Act had, on 8 March
1982, purported automatically to dismiss all the directors of the bank (including
the respondent) and this gave the respondent the right to bring an application
seeking redress for contravention of his “property’ under the relevant constitutional
provisions.

The Court of Appeal accordingly affirmed the decision of the trial judge and
dismissed the appeal.

6 The Gulf Rental case

In the Barbados case of Gulf Rental Ltd v Evelyn and Carvallho," a provision of the
Landlord and Tenant (Registration of Tenancies) Act'*® was challenged on
constitutional grounds. The Act provides a scheme for the registration of premises

154 (1) Chiranjit Lal v India (1951) AIR, SC 41; (2) Dwarka v Sholapur Mills (1954) AIR, SC 119; (3) IRC and AG (of
Guyana) v Lilleyman and Others (1964) 7 W1R 496.

155 Suit No 538/1982 (Barbados).

156 Cap 230A of the Revised Laws of Barbados.
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that are rented and by s 17 a surcharge is imposed on tenants at a rate to be prescribed
by the Minister responsible for finance. The Act has numerous legislative devices
to ensure that the scheme for the registration works and (more importantly) that
the surcharge is paid and collected.™ One such device is contained in s 14 of the
Act, which provides as follows:

Where a tenant pays rent to a landlord in respect of premises that are not registered
under this Act, the tenant is entitled to a refund of the entire amount paid by him as
rent during the period that the premises remain unregistered and the tenant may
recover such amount as a debt in civil proceedings before a magistrate, notwithstanding
that the amount sought to be recovered exceeds the normal monetary limit on the
jurisdiction of the Magistrate Courts.

This case arose out of the fact that the plaintiff claimed that his premises were at all
material times validly registered while the defendants’ contended that the premises
were not registered in respect of any period and that, by virtue of s 14 of the Act,
they were entitled to set off against any amount due to the plaintiff the amount
paid when the premises were not registered. Accordingly, the plaintiff instituted
proceedings under s 24 of the Constitution, claiming arrears of rent due and a
declaration that the premises were at all times validly registered. Further, or
alternatively, the plaintiff also claimed a declaration that s 14 of the Act contravened
the plaintiff’s right under ss 11 and 16(1) of the Constitution of Barbados and
therefore ought to be severed.'*®

Williams J (as he was) before whom the matter was heard, brought his usual
erudite and learned approach to the whole issue. He began his judgment on this
vital note:'*

The authorities are unanimous that there is a presumption in favour of the
constitutionality of every statute and the onus is on the person challenging a statute to
show that it is unconstitutional.

Having examined dicta in a number of authorities, he continued:'®

I propose to proceed on the following lines. Section 14 is presumed to be constitutional
and the onus is on the plaintiff to show that it is not. I must approach the constitutional
question with due appreciation of the importance of the matter; and I must not hold the
section to be unconstitutional unless I am convinced that it does violate the Constitution.

The judge interpreted s 16(1) of the Constitution of Barbados to mean that one
should not be deprived of one’s property against one’s will;'** and came to the
conclusion that s 14 of the Act was capable of depriving a person of his property (in
this instance, money) against that person’s will.

It was determined that the refund of rent required by s 14 of the Act could not be
brought within the exception specified in s 16(2)(a)(i) of the Constitution whereby
property could be taken in satisfaction of any ‘tax, duty, rate, cess or other impost’.

157 Cap 230A of the Revised Laws of Barbados, ss 3-8, 12, 13, 15. Also, see Suit No 538/1982, pp 10, 18.
158 Suit No 538/1982,p 7.
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This, as the learned judge saw it, was because the refund did not go into the public
revenue but to the tenants for their private purposes and therefore lacked the public
purpose element of a tax.'®

With respect to s 16(2)(a)(ii) of the Constitution, whereby property may be taken
‘under the authority of alaw by way of penalty for breach of the law or forfeiture in
consequence of a breach of the law’, Williams ] stated:

This is the crucial question in this case the answer is not to be determined by reference
to whether or not the penalty or forfeiture is for a public purpose [but] involves making
a judgment on all the circumstances of the case.'®®

He then posed a further question:

Is section 14 really and truly a provision enacted in the public interest or is it essentially
a violation of the provisions of the Constitution for the protection of the property
rights of the citizen?'¢

In the circumstances, Williams ] determined the ‘crucial question’ as follows:'®

Parliament has power, subject to the provision of the Constitution, to make laws for
the good government of Barbados. It has power to impose taxes and to legislate for
the regulation and enforcement of its taxing provisions. Those powers are given to
Parliament in the public interest. But at the same time Parliament’s powers are
circumscribed by the provisions of section 16(1) which are designed for the protection
of the property of all persons. The provisions of section 14 of the Act are part of the
machinery designed by the statute to force landlords to comply with its provisions.
The section is presumed to be constitutional but the crucial question is whether it is so
arbitrary, excessive or unreasonable as to compel to the conclusion that it does not
involve the exertion of powers incidental to taxation but constitutes in substance and
effect the direct execution of the forbidden power of deprivation without compensation
or is the court satisfied that no reasonable member of Parliament who understood
correctly the meaning of sections 11, 16 and 48(1) of the Constitution would have
supposed that the provisions of section 14 of the Act were reasonably required for the
implementation of the scheme of taxation laid down by the Act?

The learned judge answered the question posed in this manner:'%

The way in which section 14 operates, and the fact that refunds under the section are
required to be made without limit as to the amount payable or the period in respect of
which the refunds are to be made compels me to the view that the section is arbitrary
and excessive. It is in essence confiscatory, not regulatory, and in my judgment violates
the Constitution.

Accordingly, the plaintiff was granted a declaration that s 14 ought to be severed.

The author takes respectful issue with Williams ] in his decision in this case to
strike down s 14 of the Act, which he ruled should be severed from the rest of the
Landlord and Tenant (Registration of Tenancies) Act 1977. The parliament of any
country must surely be in a position to judge the necessity of making statutory

162 SuitNo 538/1982, p 18.
163 Ibid, pp 18-19.

164 Ibid, p 19.

165  Ibid, pp 20-21.

166 Suit No 538/1982, p 21.
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provision of the kind being considered here, under which a defaulting landlord is
penalised for failing to comply with the provision to register. It was clearly not for a
judge to decide that this particular section is void and of no effect on the ground that
refunds are to be made to the tenant, ‘without limit as to amount payable or the
period in respect of which the refunds are to be made’. Indeed, as far as the period is
concerned, the section states dearly that the tenant is entitled to a refund of the entire
amount paid by him as rent during the period that the premises remain unregistered and
the writer therefore finds it difficult to follow the holding of the judge on this point.
It seems clear that the learned judge—whose judgments are usually very sound and
with whose rulings one disagrees with great reluctance—is guilty of a conceptual
lapse in this case which clearly does not involve the issue of an acquisition of property
so much as a regulation of contract. Surely, it would, for example, be within the
competence of Government to prescribe that any lease of property not registered
shall be void and the tenant shall be entitled to receive a refund of all rents paid
thereunder? Such regulation is a matter of policy to be determined by the executive and
the legislature. It is not, with respect, one for action or a ruling by the judiciary.

7 Revere Jamaica Alumina case

The case of Revere Jamaica Alumina Ltd v AG of Jamaica' raises many issues
concerning both the legislature and the executive. Following the enactment of the
Bauxite (Production Levy) Act 1974, and the Mining (Amendment No 2) Act 1974,
the plaintiff contended that these enactments violated an agreement between itself
and the government. This agreement was for a period of 25 years and, by virtue of
cls 12 and 13, the Government agreed not to impose any further taxes and royalties
for the duration of the agreement.'*

Under the Bauxite (Production Levy) Act 1974, a tax by way of a levy was imposed
on all bauxite and laterite extracted or won in Jamaica after 1 January 1974. Further, by
virtue of the Mining (Amendment) Act 1974, the minister was empowered to prescribe
minimum amounts of minerals that must be extracted during the period prescribed.

In the circumstances, the plaintiff company sought declarations inter alia that
the Acts in issue were ultra vires s 18 of the Constitution of Jamaica'® since they
deprived it of its contractual and proprietary rights under the agreement and, in
addition, the tax amounted to a compulsory acquisition of an interest in or right
over property within the meaning of the said s 18.

167  Unreported Suit No CL 1976/R004 (Jamaica).

168  Ibid, pp 3—4.

169 “18(1) No property of any description shall be compulsorily taken possession of and no interest in or right over
property of any description shall be compulsorily acquired except by or under the provisions of a law that—

(a) prescribes the principles on which and the manner in which compensation therefor is to be determined
and given; and

(b) secures to any person claiming an interest in or right over such property a right of access to a court for the
purpose of—

(i) establishing such interest or right (if any);
(ii) determining the amount of such compensation (if any) to which he is entitled; and
(iii) enforcing his right to any such compensation.”
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At the trial of his action, it was submitted by the Attorney General that the
purported agreement was not intended to create and could not create any
enforceable legal obligation as to future taxation. The Attorney General further
contended that to the extent that the agreement purported to fetter future
governmental action in matters affecting the welfare of the State, no contractual
rights could be created in respect to such matters, as this would be contrary to
public policy."”® This latter submission was based on the doctrine of ‘executive
necessity” as laid down in Rederiaktiebolaget Amphitrite v R

One of the main issues that had to be determined, in view of the submissions of
the plaintiff and respondent, was whether under s 2A of the Bauxite and Alumina
Industries (Encouragement) (Amendment) Act, expanding the bauxite industry,
the Minister could bind the Government as to future taxation and royalties.

On this first issue, Smith CJ was of the view that:!"

Neither the Executive nor the Minister, acting on its behalf, can validly give such an
undertaking as was given in clause 12 without express parliamentary authority. No
such authority is given in section 2A or elsewhere.

In my judgment, the undertaking was invalid and, therefore, created no valid
contractual right in favour of the plaintiff.

With regard to the applicability of the doctrine of executive necessity (the Amphitrite
principle), the Chief Justice’s ruling was as follows:'”?

It is clear on the authorities that the Amphitrite principle applies to this case as well. As
I understand the authorities, the principle is not limited to the fettering of prerogative
powers of the Executive, as the argument for the plaintiff seems to suggest, but extends
also the statutory powers. The right to be paid royalties is a right vested in the Executive
for public purposes. The power to fix the rates was delegated to the Minister, who
must remain free to exercise the power from time to time as the public interest demands.
He cannot, therefore, validly undertake not to exercise it. The undertaking in clause
12 in respect of royalties, therefore, conferred no enforceable right on the plaintiff.

The other main issue for determination was whether the bauxite levy was a tax, so
as to be in legal alignment with one of the exceptions to s 18 of the Constitution: the
relevant exception, as provided for in s 18(2)(a) being that property could be taken
‘in satisfaction of any tax, rate or due’.

In this regard four grounds were advanced in support of the contention that the
levy was not a tax within s 18(2)(a) of the Constitution.

The first ground was that there was no statutory limitation on the purposes for
which the tax collected may be applied.”” This ground was rejected by the Chief
Justice who said that the levy was “paid into a fund over which the House of
Representatives exercises full control’.'”

170 Constitution of Jamaica, ss 9-20.

171 [1921] 3 KB 500, per Rowlett J.

172 Suit No CL 1976/R004, pp 15-16; (1980) 31 WIR 304.

173 Suit No CL 1976/R004, 18.

174 Ibid, p 19. In this regard, Mootoo v AG of Trinidad and Tobago, below, was distinguished on the ground that there
was no parliamentary control in that case.

175  Suit No CL 1976/R004, p 23.
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The second ground was that the levy was not a tax but ‘in pith and substance a
royalty’. This contention was likewise rejected. As the Chief Justice saw it:'”°

Once the levy fulfils the normal requirements of a tax, as I have held it does, the
plaintiff’s contention on this ground is bound to fail because it then becomes irrelevant
whether or not the tax has characteristics of a royalty. The pith and substance principle
is inapplicable in a case where, as here, the legislative power which is challenged is
unrestricted.

The third ground upon which the levy was challenged was that the levy constituted
an arbitrary confiscation of property since, in so far as it is based on actual
production, it is part of a scheme of legislation empowering the Minister to fix
minimum quantities of production, which then become a condition of the mining
lease, for breach of which the Minister could revoke the mining lease, although a
lease is a proprietary right within s 18(1) of the Constitution.'” In respect of this
challenge, the ruling was as follows:'”®

It is sufficient to state that the evidence established that the minimum quantity of
production prescribed for the plaintiff’s plant was well within its capacity.

The fourth challenge raised against the levy was that if it was payable during any
quarterly or annual period during which the producer is not in actual production,
the levy is arbitrary and confiscatory and constitutes the compulsory acquisition of
property without compensation, contrary to s 18(1) of the Constitution.”” On this
issue, the Chief Justice had this to say:'®

Once the liability is imposed on persons or companies with the means and capacity to
produce, the levy cannot be said to be arbitrary and confiscatory. A company cannot
validly complain if it can produce but, for reasons peculiar to that company, it does
not. Where it does not produce for reasons beyond its control, the Act has given the
power to the Minister, in s 6, to waive, remit or refund payment of the production levy
if he is satisfied that it is just and equitable to do so.

In the final result, except for a declaration that no production levy is payable for
any annual period during which there is no actual production of bauxite or laterite,
the plaintiff did not obtain either damages or the declaration sought.

There is no doubt that this case has been correctly decided, but there is one minor
criticism that can be levelled at the decision, viz, that the learned Chief Justice, in
saying that neither the executive nor the Minister can validly give an undertaking
as was given in cl 12 of the agreement without express parliamentary authority,
may have given the impression that if s 2A of the Bauxite and Alumina Industry
(Encouragement) (Amendment) Act, 1967, had in fact authorised the Minister to
bind Parliament for 25 years then that would have been binding in law.
Consequently, one is led to assume that the case could have been differently decided

176 Suit No CL 1976/R004, p 26.

177 Ibid, p 27.
178 Ibid, pp 27-28.
179 Ibid, p 27.
180  Ibid, p 28.
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on that point. The constitutional reality, as the author sees it, is that under our
controlled constitutions, Parliament can only bind itself as to manner and form but
not as to substance. To say that no taxes or royalties would be increased for 25 years
is a question of substance and such an undertaking must surely be invalid, whether
it is given by the executive or the legislature.

Circumstances like these give us some indication as to some of the conditions
precedent that are foisted upon governments of developing countries in their quest
for development finance. A more recent example is s 108(1) of the Barbados Offshore
Banking Act, 1979, which provides as follows:

When in the opinion of the Minister it is in public interest to do so, the Minister may
by agreement give such assurance or guarantees regarding the future taxing of a licence
as it may require before commencing to do off-shore banking from within Barbados.

There is, however, a measure of control for such assurances or guarantees since by
virtue of s 108(2) they are subject to an affirmative resolution of the elected house.

8 Mootoo v AG of Trinidad and Tobago

In Mootoo v AG of Trinidad and Tobago, the applicant sought to impugn the
Unemployment Levy Act 1970™ enacted by the Parliament of Trinidad and Tobago,
on the ground that the tax imposed thereunder was an infringement of the right to
property that was guaranteed by s 1(a) of the then existing Constitution and therefore
a special Act of Parliament was required if the tax was to be intra vires the
Constitution.’® This argument was successfully urged in the High Court before
Brathwaite J, who held that the tax was unconstitutional.

On appeal to the Court of Appeal, the trial judge’s decision was set aside.'®
Corbin JA observed that the judge had fallen into error. Firstly, by a misconception
of the basic issues that were to be determined and, secondly, by relying on authorities
that were not relevant to the matter before him.!* On that basis, the learned Justice
of Appeal was convinced that the trial judge had cast the burden of establishing
the validity of the Act on the appellant. In fact, in accordance with the presumption
of constitutionality, the respondent had the onus to satisfy the court that the Act
was unconstitutional.

On the whole, the Court of Appeal was satisfied that the unemployment levy
fulfilled all the requirements of a tax, despite the fact that no regulations were made
by the Governor General, as required by s 19 of the Act, prescribing the purposes
for which the levy was to be used. As Hyatali CJ put it:'®

The making of regulations is not a condition precedent either to the imposition and
taking of the levy (ss 5, 6, 8) or to the identification of its purpose (s 2) or to the

181 Laws of Trinidad and Tobago, No 16 of 1970.

182 Trinidad and Tobago Constitution Order 1962 SI 1962/1875.

183 Mootoo v Attorney General of Trinidad and Tobago, Civil Appeal No 2/1975. The High Court and Court of Appeal
decisions were discussed in Phillips, 1977, pp 142-43.

184  Ibid.

185  Civil Appeal No 2/1975, judgment of Hyatali CJ, p 18.
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establishment of the Unemployment Fund (s 14(2)) or the making of advances under
statutory authority from the fund (s 14(3)).

Phillips JA dealt a severe blow to the argument that taxation is a deprivation of
property when he said:'®

It is useful to contemplate the hypothetical situation of a government which has a bare
majority in Parliament, and may therefore be unable to have any taxing law passed by
a three-fifths majority in each House, as is required for an Act passed in accordance
with s 45 of the Constitution. The absurdity of such a state of affairs leads, in my
opinion, to the irresistible conclusion that the ‘deprivation of property” which results
from the enforcement of a taxing statute is not within the purview of that term as it is
used in s 1(a) of the Constitution.

For the reasons given above, their Lordships were unanimously of the opinion that
the Act did not contravene the relevant provisions of ss 1 and 2 of the Constitution.
They accordingly allowed the appeal. Mootoo’s appeal to the Privy Council was
also dismissed.'™ Sir William Douglas, Chief Justice of Barbados, giving the
judgment of the Board, declared that the public purpose element of the tax was
satisfied by the words ‘for the purpose of the relief of unemployment and the training
of unemployed persons’, even though they appeared in the definition section.'®
Concerning the power to make regulations delegated to the Governor General under
s 9 of the Act, the Privy Council held that ‘such a delegation is not inconsistent with
the underlying structure of the Constitution’.'®

9 The Guyana Bata Shoe case

In the final case, which we shall discuss in this section, Bata Shoe Co Ltd et al v CIR
and AG of Guyana'® the appellants sought declarations, which were all rejected in
the court of first instance, impugning the constitutionality of three legislative
enactments, viz:

(1) the Income Tax No 2 (Amendment) Act 1970,
(2) the Corporation Tax Act 1970;"* and
(3) the Miscellaneous (Fiscal Enactments) (Amendment) Act 1971.1%

However, in reviewing this case only a discussion of those aspects which raised
‘constitutional issues’ for the Court of Appeal’s determination will be canvassed.

With regard to the Income Tax No 2 (Amendment) Act, the following amended
sections which were inserted in the Income Tax Ordinance'* were, according to the
appellants, inconsistent with the Constitution:

186  Civil Appeal No 2/1975, p 9.

187 Mootoo v AG of Trinidad and Tobago (1979) 1 WIR1334.
188 Ibid, p 1340.

189 Ibid, p 1341.

190 (1976) 24 WIR 172.

191 Laws of Guyana, No 31 of 1970.

192 Ibid, No 30 of 1970.

193 Ibid, No 25 of 1971.

194 Ibid, Cap 299.
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s 82 (5) No appeal shall lie to the Board unless the person aggrieved by an assessment
made upon him by the Commissioner has paid to the Commissioner tax equal
to two-thirds of the tax which is in dispute.

s 98 No appeal shall lie under section 86(1)(a) to a judge by a person aggrieved by an
assessment made upon him by the Commissioner or by a decision of the Board,
unless that person has paid to the Commissioner the whole amount of tax which
is in dispute under the assessment made upon him.

The appellants argued that:

(a) both sections violated Art 3 of the Constitution in creating a fetter on the
taxpayer’s right of access to the Court;

(b) they violated the doctrine of separation of powers, through the imposition by
the executive and the legislature of provisions requiring the deposit of two-
thirds or the full tax in dispute (‘the deposit provisions’) before the taxpayer
could appeal to the Board of Review or to a judge, as the case may be; and

(c) citing dicta from DP v Nasralla [1967] 2 All ER 161 (PC), the pre-independence
laws relating to rights of appeal in tax cases were continued by virtue of s 5 of
the Guyana Independence Order 1966 and, having been so continued, the rights
conferred by them fell to be regarded as guaranteed so protected by Art 18
against the risk of being cut down by post-independence laws.

In his judgment, Crane JA disposed of the argument relating to the alleged violation
of the doctrine of the separation of powers in the following manner:

I am convinced the doctrine of separation of powers does not assist in any way in
showing the appellants have any right to appeal in taxation matters. In theory, that
doctrine means that all judicial powers are vested in the courts and that neither the
Legislature nor Executive should encroach on the sphere of the Judiciary or interfere
in any way with judicial power. But whether a right of appeal exists, concerns jurisdiction
not judicial power. There is a dear distinction to be drawn between judicial power and
jurisdiction. The one is concerned with decision, whereas the other with whether what
has to be decided constitutes the appropriate area for the exercise of judicial power.

The doctrine of the separation of powers merely concerns the integrity of judicial
power, ie, protecting the judicial power from the encroachments of the other two organs
of Government. The doctrine gives no assistance in determining whether any judicial
function should be allocated to the Executive, and insofar as the right of appeal is
concerned, that being a question of policy, it may or may not lie. So whether the right
of appeal exists, is a matter relative to the allocation of functions between Executive
and Judiciary. It does not concern the integrity of judicial power and, for this reason,
the doctrine cannot assist the appellants.

With respect to the appellants’ contention regarding the effect of Art 18 on existing
law, the learned Justice of Appeal stated:

The words in the passage from Nasralla’s case ‘in any matter which the chapter covers’
are important in view of the fact that fundamental rights are covered in that chapter.
This means to say when it is complained that a post independence enactment is in
derogation of a right which an individual was accustomed to enjoy under ‘existing
law’, in order to attach to it with justification the stigma of unconstitutionality, that
enactment must be shown to be in conflict or collision with one or other of the protective
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In the light of the above statements Crane JA defined the questions to be answered

on

@

@)
®)

provisions. In the light of our present problem, it has to be shown an unqualified right
of access to the courts in tax matters is entrenched in Art 10(8) abovementioned, and
that the impugned legislation has obstructed it, or that the questioned legislation has
unjustifiably obstructed freedom of movement under Art 14. So if the right existed
before the coming into force of the Constitution, an alteration of the law affecting it
which is not inconsistent with any entrenched provision cannot really offend the
Constitution and there can be no breach thereof. As applied to the case in hand, there
can be no breach of the Constitution if the deposit provisions constitute merely an
alteration or a modification of pre-independence provisions conditioning the right of
appeal that is not entrenched in the Constitution. There is no guarantee anywhere in
the Constitution that pre-independence legislation, ie ‘existing laws,” or even the
Constitution itself, would escape the amending hand of Parliament.

By Art 18(1)(c), all ‘existing laws’ can be altered or modified by Parliament. The
Constitution itself can be altered by Art 73. Altering existing laws includes making
‘different provisions in lieu thereof, which is exactly what, it is thought, the deposit
provisions have sought to do. It seems the true effect of Art 18(1)(c) is that it saves any
pre-independence laws which were in fact not consistent with the Constitution at the
time when the latter came into force. It also saves any post-independence amendments
of such pre-independence laws, provided only that such amendments, in the form of
modifications or alterations, do not increase the extent to which those pre-independence
laws were previously not consistent with the Constitution.

I think the point to understand about Art 18(1)(c) is that it envisages the possibility of all
‘existing laws’ not being consistent with the supreme law on its enactment in 1966 and,
for that reason, it seeks to guard against an extension of such inconsistency by providing
that you may modify or alter any ‘existing law” that is either consistent or inconsistent
with the Constitution, but if you alter one that is inconsistent you may not do so in such
a manner or to such an extent as to increase such inconsistency as there already existed.

this matter as being:

what is the true nature of the right which the appellants claimed to have been

violated?;
does the Constitution guarantee a right of appeal to the taxpayer?; and
is the right of appeal really a constitutional right?

In answering these questions, the learned Justice of Appeal held that a right of
appeal is a procedural right and not a vested right." He also pointed out that in
theory no one can have a vested right in a right to appeal which is always given by
some statute, subject to certain conditions under which the individual may exercise
that right. Thus, an individual can only appeal ‘within the limits which the statute
giving this right lays down’. By parity of reason, therefore, Art 10(8), which the
appellants claimed had guaranteed the taxpayer the protection of the law, on its
true construction meant that:

[W]hen the matter arises for the determination of an individual’s civil rights and
obligations, he is to be guaranteed a fair hearing within a reasonable time by a court or
other tribunal established by law which is constituted in such a manner as to secure its
independence and impartiality. Proceedings must in fact have been ‘instituted” by the

195

See Salmond, 1966, p 461, para 128.
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taxpayer for the determination of the court or other tribunal before any question of
the constitutionality of guaranteed provisions can arise for argument.

The Corporation Tax Act enacted provisions which imposed a tax on the profits of
companies, to be levied on their chargeable profits at the rates of 35% in respect of
commercial companies and 25% in the case of other companies. In seeking to impugn
the constitutional validity of that Act, counsel for the appellants advanced the
following, somewhat tenuous, arguments:

(1) the Act was invalid since it purported to introduce new taxation which was
not permitted and is thus ultra vires Art 8(1) of the Constitution;'*

(2) the Constitution does not permit Parliament to impose new taxes, but only to
make amendment to existing ones;

(3) no new tax is lawful unless compensation is paid to the taxpayer because,
notwithstanding, the fact that Art 72(1) includes an implied power to tax in
that it provides that Parliament shall “‘make laws for the peace, order and good
government of Guyana’, it is subject to the Constitution, that is, to Art 8 (of the
Constitution). Therefore, the Corporation Tax Act, having imposed a new tax,
and there being no provision for payment of compensation, on that account it
is ultra vires and a violation of the Constitution; and

(4) unless there is a payment of compensation, the Corporation Tax Act is ultra
vires and void.

In support of the above arguments, counsel for the appellants relied on certain
obiter dicta expressed by Cturtrnings J, in Lilleyman et al v IRC et al.**’

In determining the issues raised with respect to this matter, Crane JA, adopting
the Attorney General’s submission, drew a clear distinction between the doctrine
of eminent domain, that is, the right of a government to acquire private property
for public purposes, and the State’s power to levy a contribution by way of taxation
from all its citizens or classes of citizens to meet the expenses of the State. In the
opinion of the learned Justice of Appeal, taxation necessarily excludes the obligation
to make compensation to the taxpayer. The two concepts, namely ‘taxation and
payment of compensation are irreconcilable’. In concluding that taxation was
‘incompatible with, absolutely unrelated to, and irreconcilably opposed to
compensation’, Crane JA further expressed himself thus:'*

But even if it were possible to go so far as to say that a monetary tax on property can
be compulsorily taken possession of, I think it would make nonsense of the article

196  No property of any description shall be compulsorily taken possession of and no interest in or right over
property of any description shall be compulsorily acquired, except by or under the authority of a written law
and where provision applying to that acquisition or taking of possession is made by a written law—

(a) requiring the prompt payment of adequate compensation; and

(b) giving to any person claiming such compensation a right of access, either directly or by way of appeal, for
the determination of his interest in or right over the property and the amount of compensation, to the High
Court.

197 (1964) LRBG 15.
198 (1976) 24 WIR 188.

91



Commonwealth Caribbean Constitutional Law

(Art 8(1)) under consideration to suggest that prompt and adequate compensation
must become payable to the individual for so doing.

Similarly, Crane JA rejected the appellants’ submission that it was incompetent
and unconstitutional for Parliament to impose new taxation by legislation unless
provision is made for the payment of compensation. In dismissing this argument,
he stated:

It seems to me puerile to suggest that an amendment of the Constitution is necessary
before there can exist a right to impose new taxation without compensation. When the
framers of the Constitution gave Parliament the power to make laws for the peace,
order and good government of Guyana, that grant was dearly in the nature of an
enabling power, and the maxim of the implied power immediately came into operation
because of the rule of construction that whenever an Act confers a jurisdiction, it
impliedly also grants the power of doing all such acts or employing such means as are
essentially necessary to its execution. The maxim is: Cui jurisdictio data est, eo quoque
concessa esse videntur, sine quibus jurisdictio explicari non potuit. It is inconceivable to
think that any Government could hope to survive for long, unless it is given the power
to impose new taxes or that Parliament did ever intend such a state of affairs should
exist as payment of compensation following taxation. Payment of compensation which
must be “‘prompt” would neutralise taxation, which is clearly unnecessary because as
was said by Wood, CJ, of Canada in Hudson Bay Co v AG of Manitoba, (1878) Temp
Wood, 209:

The imposition of taxes is one of the highest acts of sovereignty. Taxes are burdens
or charges imposed by the legislative power to raise money for public purposes.
The power to tax rests upon necessity, and is inherent in every sovereignty.

For the reasons given above, the learned Justice of Appeal agreed with the trial
judge that the appellants were not entitled to any of the declarations sought.
Opinions affirming the judge’s decision were also given by the other members of
the court and, accordingly, the appeal was dismissed.

In this case, Crane JA (as he then was) made a very promising pronouncement
when he declared:

Indeed, it has been our approach over the years, whenever constitutional rights are
alleged to be an issue, invariably to make it our policy to treat such cases with particular
reverence and to give them priority to all others; but fundamental rights there must
prima facie be.

F THE RIGHT TO RETAIN AND INSTRUCT A LEGAL ADVISER

In the case of Terrence Thornhill v AG of Trinidad and Tobago'” (to which reference has

already been made), the individual’s constitutional right of access to a legal adviser

after an arrest was upheld. This case involved the interpretation of ss 1, 2 and 3 of

the Trinidad and Tobago Constitution of 1962. Section 1 declared, in part, as follows:
It is hereby recognised and declared that in Trinidad and Tobago there have existed

and shall continue to exist...the following human rights and fundamental freedoms
namely:

199 [1981] AC 61.
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(a) theright of the individual to life, liberty, security of the person and enjoyment of
property and the right not to be deprived thereof except by due process of law;

(b) the right of the individual to equality before the law and the protection of
the law...

Section 2, in part, provided that:

...no law shall abrogate, abridge or infringe or authorise the abrogation, abridgment
or infringement of any of the rights and freedoms hereinbefore recognised and declared
and in particular no Act of Parliament shall

(c) deprive a person who has been arrested or detained:

(ii) of the right to retain and instruct without delay a legal adviser of his own
choice and to communicate with him...

Section 3(1) provided:

Sections 1 and 2 of this Constitution shall not apply in relation to any law that is in
force in Trinidad and Tobago at the commencement of this Constitution.

In the High Court,* Georges ] (as he then was), basing himself on his interpretation
of ss 1, 2, and 3 of the Constitution of 1962, came to the conclusion that the right of
access to a legal adviser after an arrest is a right which arises immediately after
such arrest; it is guaranteed by the Constitution and the opportunity to exercise the
right should be afforded without delay. He reasoned thus:*

Assuming therefore that there was no such right at common law as set out in section
2(c)(ii), I hold that the right now exists because the Constitution has proclaimed that it
always existed here and that it should continue to exist. The burden is on the State to
show that there was some law existing at the date of the Constitution which qualified
that right and to which therefore it remains subject by virtue of section 3.

In conclusion the learned judge, having examined the relevant common law rules,
declared:*”

I am satisfied that the right to counsel was a common law right which existed before
31st August 1962, and that the Constitution merely recognised its existence and ensured
its continued existence. Even if it did not exist before, the Constitution proclaimed it
as existing and guaranteed its continuance.

In the Court of Appeal,®® the Chief Justice and the two Justices of Appeal overlooked
or disregarded the point that was made by Georges ] in the lower court. It should
be borne in mind that the Constitution of Trinidad and Tobago was (and is) the
supreme law of the land.

For his part, the learned Chief Justice was satisfied that:**

...neither the common law nor any statute law conferred any such right at the pre-
trial stage on an accused person. It follows that the law in force on 31 August, 1962,

200 Thornhill v AG of Trinidad and Tobago (1974) 27 WIR 281.

201  Ibid, p 285. See a commentary on this decision in Phillips, 1977, p 139.

202 See Thornhill (1974) 27 WIR 281, p 289.

203  AG of Trinidad and Tobago v Thornhill Court of Appeal No 39/1974. See (1976) 31 WIR 498.
204  Ibid, judgment of Hyatali CJ, pp 500-01.
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was that no one had such a right and that as such the right referred to in the Constitution
must be read subject to section 3 of the Constitution.

The fallacy in this argument can be readily identified. If there was no law—common

law or statute—at the commencement of the Constitution then the right referred to

in the Constitution could not be subject to anything and s 3 would not apply.
Rees JA was less specific and was content simply to declare:*®

... I have not been able to find any judicial pronouncement or enunciation to the effect
that a person in custody at the pre-trial stage or interrogation stage had at common
law a right to instruct and communicate with his legal adviser.

As noted before, the issue in this case turned on the interpretation of certain
provisions of the Constitution; and whereas Georges ] brought a wide and liberal
interpretation to bear on the matter, the Court of Appeal approached it with a narrow
construction that is more suited to an ordinary statute. It is on the basis of the wider
interpretation that their Lordships in the Privy Council examined the relevant
sections of the Constitution of Trinidad and Tobago of 1962. Lord Diplock, speaking
for the Board, adopted in its entirety the line of reasoning of Georges J, when he
said:*

In the context of section 1, the declaration that rights and freedoms of the kinds
described in the section have existed in Trinidad and Tobago, in their Lordships’ view,
means that they have in fact been enjoyed by the individual citizen, whether their
enjoyment by him has been de jure as a legal right or de facto as the result of a settled
executive policy of abstention from interference or a settled practice as to the way in
which an administrative or judicial discretion has been exercised. The hopes raised by
the affirmation in the preamble to the Constitution that the protection of human rights
and fundamental freedoms was to be ensured would indeed be betrayed if Chapter 1
did not preserve to the people of Trinidad and Tobago all those human rights and
fundamental freedoms that in practice they had hitherto been permitted to enjoy.

When does this right arise?

In Thornhill, it was held that the right to counsel (and a fortiori to be informed of
that right) arises immediately after an arrest is made and this decision has since
been re-inforced by two cases to which attention must now be drawn. In Thompson
v R,* the accused made a voluntary statement before his arrest in which he admitted
sexual interference with a young girl and throwing her into the sea. Since the
statement was made while preliminary investigations were still ongoing and before
the suspect was charged, it was held that the trial judge had rightly exercised her
discretion to admit the statement. See the Canadian case of Therens®® in which a
breathalyser test was taken from the suspect before he was charged in circumstances
where s 10(b) of the Canadian Charter of Rights requires that a person need only be
informed of his right to counsel ‘after detention or arrest’. Similarly, it was held in

205  Ibid, judgment of Rees JA, p 504 c-d.

206  Thornhill v AG of Trinidad and Tobago [1981] AC 61, p 71.
207 Ewversley Thompson v R (1996) 52 WIR 203.

208 R v Therens (1985) 1 SCR5 613.
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the Whiteman case,* that it is incumbent upon police officers to see that an arrested
person is informed of his right in such a way that he understands—bearing in mind
that he may be illiterate, deaf or unfamiliar with the language. It is not therefore
enough that notices conveying this information are exhibited in the police station—
as they usually are. A purposive reading of the Constitution admits of no other
interpretation.

G PROTECTION FROM INHUMAN AND
DEGRADING PUNISHMENT

All Commonwealth constitutions?'® guarantee protection from inhuman or
degrading punishment or treatment; and the very existence of these guarantees
invites the many applications for constitutional redress open to the society. In this
section, the main thrust will be on the punishment of hanging for murder, but it
should be pointed out that lesser penalties, like corporal punishment, have not
escaped attention and we deal first with one such application.

Is whipping constitutional?

In the Barbados case of Hobbs,?" it was held that the whipping of a person with a
cat-o’-nine-tails was both inhuman and degrading within the meaning of s 15(1) of
the Constitution, and that since s 40 of the Prison Act had come into operation in
1964 (that is, before independence) and there had been no legal means in Barbados
for giving effect to judicial orders for corporal punishment, whipping by a cat-o’-
nine-tails would not be an act done under the authority of existing laws and could
not be justified under the authority of s 15(2).

Death row cases

The first example of an application under this head is that of Stanley Abbott. Abbott
was a citizen of Trinidad and Tobago.*? Convicted of murder and sentenced to
death he fought a grim and sustained battle for many months to save his life. When
that battle failed he sought redress under s 14(1) of the Constitution of Trinidad
and Tobago whereby he applied for a declaration that by virtue of the inordinate
delay in executing the death sentence his right to life was thereby infringed. In the
High Court, the Court of Appeal and the Privy Council, it was consistently held
that such a delay did not infringe his right to life as alleged.

The death sentence was again challenged in Kitson Branche v AG of Trinidad and
Tobago,*** the issue in this case being whether it was a cruel and degrading
punishment and, thus, illegal and unconstitutional.

209 R v Whiteman (1991) 39 WIR 397.

210 Antigua (s 7), Barbados (s 15), Belize (s 7), Dominica (s 5), Grenada (s 5), Guyana (Art 141), Jamaica (s 17), St
Kitts/Nevis (s 7), St Lucia (s 5), Trinidad and Tobago (ss 4(a) and 5(2)(b)).

211 Victor Hobbs and David Mitchell v R (1992) 46 WIR 42. But see a useful article by Rose Marie Antoine, 1991, pp
26-35.

212 Abbott v AG of Trinidad and Tobago (1979) 1 WIR 1342 (PC); see, also, de Freitas v Benny [1976] AC 239 (PC).

95



Commonwealth Caribbean Constitutional Law

The declaration was refused in the High Court and on appeal to the Court of
Appeal that decision was affirmed. A synopsis of the whole matter was given by
Kelsick JA in the following terms:

This is another instance in which, a person convicted of murder, having exhausted
without success his appeals to the Court of Appeal and to the Judicial Committee, has
thereafter commenced proceedings before a High Courtjudge by constitutional motion,
citing the Attorney General as defendant, and alleging a breach of one or more of his
fundamental rights and freedoms with a view to escaping the extreme penalty.?**

With regard to the legal technique adopted, the Justice of Appeal noted that: “The
approach in Abbott’s case...and the present appeal was to acknowledge the validity
of the punishment but to assail the legality of its implementation/*°

In the light of the binding authorities on the issue, the appeal was summarily
dismissed. Sir Isaac Hyatali CJ], observing that, should the declaration sought be
granted, it would be ‘tantamount to the exertion by this Court of a forbidden power
to declare as a nullity a valid and subsisting law of the land’.?*

Lord Diplock, in delivering the judgment of the Privy Council in Abbott v AG of
Trinidad and Tobago,*"” espoused certain sentiments which were to raise the hopes of
many of those condemned to die, but who for divers reasons were spared the
immediate execution of their sentences. The learned Law Lord had this to say:*®

That so long a total period should have been allowed to elapse between the passing of
a death sentence and its being carried out is, in their Lordships’ view, greatly to be
deplored. It brings the administration of criminal justice into disrepute among law-
abiding citizens. Nevertheless, their Lordships doubt whether it is realistic to suggest
that from the point of view of the condemned man himself he would wish to expedite
the final decision as to whether he was to die or not if he thought that there was a
serious risk that the decision would be unfavourable. While there’s life, there’s hope.

Later he continued:**

Their Lordships accepted that it is possible to imagine cases in which the time allowed
by the authorities to elapse between the pronouncement of a death sentence and
notification to the condemned man that it was to be carried out was so prolonged as to
arouse in him a reasonable belief that his death sentence must have been commuted to
a sentence of life imprisonment. In such a case, which is without precedent and, in
their Lordships’ view, would involve delay measured in years, rather than in months,
it might be argued that the taking of the condemned man’s life was not ‘by due process
of law’. Riley v AG (1982) 35 WIR 279.

But in spite of the many qualifications in the statements made by Lord Diplock,
they nevertheless raised the hope of five condemned men in Jamaica. Proceedings
were initiated by way of motion seeking a declaration that their execution, at that

213 Civil Appeal No 63/1977 (T & T).
214  Ibid, judgment of Kelsick JA, pp 1-2.
215 Ibid, p 13.

216  Ibid, judgment of Hyatali CJ, p 8.
217 (1979) 1 WIR 1342 (PC), p 1345.

218  Ibid, p 1345E.

219 Ibid, p 1348B.

96



Chapter 6: Leading Bills of Rights Cases

time and in the circumstances leading up to it and surrounding the issue of the
death warrants, would be contrary to s 17(1) of the Constitution of Jamaica.”® The
substantial basis for the application was that the delay in carrying out their execution
was caused by the de facto suspension of the death penalty and, consequently, they
were led reasonably to hope, and/or hoped, that their execution would not be
carried out. Such circumstances, it was argued, caused them mental and
psychological anguish amounting to cruel and inhuman treatment within the
meaning of s 17(1) of the Constitution.

The motion was heard by the full Supreme Court before Wilkie, Chambers and
Carey JJ] who were all in favour of the motion being dismissed, pursuant to a point
made in limine that the court had no jurisdiction to entertain the motion.

Wilkie J ‘admitted that the prospect of impending execution inevitably carries
with it, as a natural concomitant, an inseparable consciousness of mental anguish
and pain,’ this being ‘part and parcel of the imposition of sentence of death’.**

Much reliance was placed on the fact that the death penalty was suspended between
May 1977 and February 1979 during which time the issue was being debated in both
Houses of Parliament. But, for Wilkie J, this was of no moment. He declared:?*

...debates in the House...cannot he interpreted as an act by an agency of the State
which could be regarded as direct interference and calculated or not, add to the anguish
of a person under sentence of death. To hold otherwise would be to oblige every person
or every act on the part of any agency of the State to refrain from the performance of
any lawful function lest by inadvertence it adds to the anguish or detracts from the
peace of mind of persons awaiting execution, either directly or indirectly, and it may
very well attract such proceedings as we now have.

Having determined that the motion should be dismissed, Chambers ] concluded
by asserting that: This court has no jurisdiction to interfere with the exercise of the
prerogative of mercy...so as to delay or expedite an execution.””* Carey ] was less
charitable. He sharply informed the applicants that: “The court is an inappropriate
forum for this battle.””

Unmoved by the strong sentiments of the Full Supreme Court, the appellants
resorted to the Court of Appeal . In that court, too, the judges made equally short
shrift of the case put forward for the appellants: the reasoning being similar to that
of the Full Supreme Court.

With regard to the question of the delay in carrying out the sentences, the
Acting President of the Court of Appeal made the categorical, but somewhat
unfortunate, statement that there is no law which provides a time limit within
which the death sentence should be carried out.””” He noted also that under s 90(1)
of the Constitution of Jamaica the Governor General is empowered to exercise the

220 (1979) 1 WIR 1342 (PC), 1348B.

221 Ibid, judgment of Wilkie J, p 8.

222 Ibid.

223 Ibid, p 9.

224 Ibid, judgment of Chambers J, p 32.
225  Ibid, judgment of Carey J, p 41.

226 Riley et al v AG (1982) 35 WIR 279.
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prerogative of mercy on the advice of the Privy Council and that, when such advice
is given, it is left to him to exercise his discretion as he sees fit.?”® The learned Acting
President questioned whether a delay by the Governor General in the exercise of
his discretion can affect the execution of the sentence of death so as to authori | se a
court to declare the sentence void.” Having examined the law and facts relating to
the question, Zacca P declared thus:*°

... I find no unreasonable or undue delay in any of the five cases. There has been no
infringement of s 17(1) of the Constitution. It cannot be said on the evidence that such
a delay as there was, when considered along with the debates in Parliament, could
have led the appellants to think that their death sentences had been commuted.

Carberry JA, who gave a very enlightened judgment, traced the origins of capital
punishment in Jamaica,?! its preservation as part of the ‘existing law’*? of Jamaica
by virtue of s 26(8) of the Constitution and the various constitutional tests that it
has withstood in various jurisdictions.”® He was, however, also of the view that the
facts in these cases did not come within the dictum of Lord Diplock in Abbott v AG
of Trinidad and Tobago®* and, further, that as the Constitution of Jamaica then stood,
execution of the appellants could not be within the provisions of s 17(1) of the
Constitution.”

On appeal to the Privy Council, their Lordships were divided on the issue. A
majority (including Lord Diplock) adopted the line of reasoning of the lower
courts.”® Lord Bridge of Harwick, speaking for the majority, said:

...whatever the reasons for, the length of, delay in executing a sentence of death lawfully
imposed, delay can afford no ground for holding the execution to be a contravention
of section 17(1). Their Lordships would have felt impelled to this conclusion by the
language of s 17 alone, but they are reinforced by the consideration that their decision
accords fully with the general principle stated in DPP v Nasralla [1967] 2 AC 238.

Rather oddly, despite the pointed obiter dicta of Lord Diplock in the Abbott case (on
the matter of the length of time for carrying out of the sentence being counted in
years instead of in months), he did not apply the principle then enunciated to the
instant case, but was satisfied simply to concur with the opinion of the majority.

Dissenting in most forceful terms, Lord Scarman and Lord Brightman agreed
with the appellants that the carrying out of the death sentences after so prolonged
a delay was inhuman treatment within the meaning of s 17(1) of the Constitution
of Jamaica. They conceived the majority opinion to be:

...in error because it has adopted in the construction of the Constitution an approach

227 Riley et al v AG (1982) 35 WIR 279, judgment of Zacca P, p 2.
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229 Ibid, p 3.

230  Ibid, p 13. A similar ruling was made by Melville JA, p 19.
231 Riley et al v AG (1982) 35 WIR 279, pp 21-23.

232 Ibid, p 3.

233 Ibid, pp 25-26.
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236  Riley and Others v AG of Jamaica [1982] 3 All ER 469, p 473.
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more appropriate to a specific enactment concerned with private law than to a
constitutional instrument declaring and protecting fundamental rights.

As far as the minority was concerned, ‘an austere legalism had been preferred by
the majority to the generous interpretation which in Fisher’s case was held to be
appropriate’.?”

Thus, on the basis of the generous interpretation of s 17 of the Constitution, Lord
Scarman and Lord Brightman considered that the question whether carrying out
death sentences after an inordinate delay was treatment that was authorised by s 3
of the Offences Against the Person Act, saved by s 26(8) of the Constitution, must
be answered in the negative. This conclusion was posited on the reasoning that:***
The ‘treatment’ which has to be considered is not the death penalty in isolation.
The treatment which is prima facie ‘inhuman’ under sub-s (1) is the execution of the
sentence of death as the culmination of a prolonged period of respite. That species
of ‘treatment’ falls outside the legalising effect of sub-s (2). Sub-section (2) is
concerned only to legalise certain descriptions of punishment, not to legalise a
‘treatment’, otherwise inhuman, of which the lawful punishment forms only one
ingredient. Sub-section (1) deals with ‘punishment’ and ‘other treatment’. In the
instant case, the punishment is the execution of the death sentence. Sub-section (2)
is directed both to ‘punishment’ and to ‘other treatment’. The ‘other treatment’, if
inhuman, is not validated by sub-section (2), in our opinion, merely because lawful
punishment is an ingredient of the inhuman treatment. The facts and circumstances
of the appellants in this case went far beyond those in other cases. In the others
there was no de facto suspension of the death sentence while both Houses of
Parliament debated the issue. These circumstances convinced the minority that
any executions thereafter ‘would have been ‘inhuman treatment’ within the meaning
of sub-s (1) of s 17 and would not have been saved from being unconstitutional and
illegal by sub-s (2). The foregoing conclusion was fortified by their Lordships when
it was explained that the Act of State being challenged is not the death sentence but
rather the duty of the Governor General in exercising the powers conferred on him
by ss 90 and 91 of the Constitution which require him in every capital case to seek
the advice of the Privy Council of Jamaica so that he may be advised as to the
exercise of his power to delay or commute the sentence. In this regard, their
Lordships were of the view that: ‘[T]he exercise of this executive power is a classic
illustration of an administrative situation in which the individual affected has a
right to expect lawful exercise of the power but no legal remedy: that is to say, no
legal remedy unless the Constitution itself provides a remedy.’

Their Lordships found support for their dissenting approach in Abbott v AG in
which the Judicial Committee recognised that inordinate delay might mean that
the taking of the condemned man'’s life would not be by due process of law.

After reviewing a number of authorities concerned with cruel and inhuman
punishment their Lordships concluded as follows:**

237 Ibid, pp 473-80.
238 Ibid, p 476.
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It is no exaggeration, therefore, to say that the jurisprudence of the civilized world,
much of which is derived from common law principles and the prohibition against
cruel and unusual punishments in the English Bill of Rights, has recognized and
acknowledged that prolonged delay in executing a sentence of death can make the
punishment when it comes inhuman and degrading.

In the circumstances the minority were of the view that the answer to the question
whether the facts surrounding these particular cases amount to cruel and inhuman
punishment depends on the interpretation of s 17(1) of the Constitution. For them
the interpretation depends on the criterion used in determining the meaning of
‘subjection to inhuman or degrading punishment or treatment’. Their Lordships
therefore interpreted the meaning and effect of s 17(1) as being:*°

Prolonged delay when it arises from factors outside the control of the condemned
man can render a decision to carry out the sentence of death an inhuman and degrading
punishment. It is, of course, for the applicant for constitutional protection to show
that the delay was inordinate, arose from no act of his, and was likely to cause such
acute suffering that the infliction of the death penalty would be in the circumstances
which had arisen, inhuman or degrading. Such a case has been established...by the
appellants.

Pratt and Morgan v AG of Jamaica

In a vigorous dissenting opinion, Lord Steyn declared in a Bahamas case to the
Privy Council in 1997*! that ‘a dissenting judgment anchored in the circumstances
of today sometimes appeals to the judges of tomorrow’. He outlined how the law
governing the unnecessary and avoidable prolongation of the life of a man sentenced
to die by hanging continues to undergo drastic change since 1980. In 1976 and in
1979 in the de Freitas v Benny*? and the Abbott** cases, respectively, it was useless
complaining to the Privy Council about delays caused by resort to appellate courts.
When in 1983 a case? involving a delay of between six and seven years in executing
two condemned Jamaicans came before the Privy Council, the judges gave short
shrift to the appellants in the absolute terms referred to above, adding that ‘it could
hardly lie in any appellant’s mouth to complain’, about delays brought about by
appellate proceedings. In the Riley case, Lords Scarman and Brightman expressed
dissent from the majority accusing them of preferring ‘austere legalism’ to the
‘generous interpretation’ the law requires of the Constitution. Rejecting the Jamaican
Attorney General’s submission that the delay was reasonable because it resulted
from a prolonged political and national debate as to whether the death sentence
should continue to be carried out, Lord Scarman said:**

239 Riley and Others v AG of Jamaica [1982] 3 All ER 469, p 479.
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We accept that in the circumstances it was reasonable, while the debate continued, to
refrain from executing the sentences. But whether it was reasonable ultimately to carry
them out was another matter. We would think it clear, as their Lordships certainly
recognised in Abbott’s case, that a time will come when the delay is such that it would
be intolerable and wrong in law to carry out the sentence.

In his view the approach of the majority was ‘too austere because it fails to give
priority to the suffering of the victim in the interpretation of the terms “inhuman”
and “degrading”. They are plainly apt to describe the effect of the punishment or
other treatment on him who is subjected to it’.

By the time this matter arose again—this time in the now celebrated case of Pratt
and Morgan***—the position was that 23 prisoners had been awaiting execution for
more than 10 years while 82 had been under sentence of death for more than five
years. The Judicial Committee of the Privy Council, sitting with an exceptional
panel of seven judges, saw the light. They decided to overrule their previous decision
in the Riley case and agreed that prolonged delay in execution, amounting to five
years, might be unconstitutional—thus, illustrating the soundness of Lord Steyn’s
dictum stated at the beginning of this section. In subsequent decisions,*’ the Privy
Council refined this ruling, holding that the five year period was nota rigid yardstick
but a norm from which the courts were free to depart when they considered the
circumstances warranted such departure.

Fisher v Minister of Public Safety and Immigration

In the Henfield case,*® the question of pre-trial delay had been raised but was not
dealt with. In the later case of Fisher v Minister of Public Safety, to which reference is
made above, Lord Steyn felt that it was time that ‘prolonged and unacceptable pre-
sentence delay (should) be taken into account to tilt the balance where the delay
since sentence of death is two and a half years, thus falling short of the three and a
half years’ norm applicable on the authority of Henfield'. In the Fisher case*® the
appellants petitioned the Privy Council to have their sentences commuted to life
imprisonment having regard to the combination of a pre-trial delay as well as a
post-sentence delay, but the majority dismissed the appeal. Lord Steyn, however,
felt that the appeal should have been allowed. In so doing, he gave his reasons,
considering the matter from a narrow and more especially from a wider perspective.
His words deserve to be quoted in full:

On a narrow view, the issue before the Privy Council may appear to be confined to the
question whether mere pre-sentence delay may, as a matter of law, be taken into account
in deciding whether, by reason of the lapse of time between the imposition of the
death sentence and the proposed date of execution, it would be a breach of Article
17(1) of the Constitution of the Commonwealth of the Bahamas to allow an execution
to proceed. But it is impossible to divorce the narrow question from related and

246 Pratt and Another v AG of Jamaica (1993) 43 WIR 30.

247 See Guerra v Baptiste (1995) 47 WIR 439 and Henfield v AG of Bahamas (1996) 49 WIR 1.
248  Henfield v AG of the Bahamas (1996) 49 WIR 1.

249 Fisher v Minister of Public Safety and Immigration (1997) 52 WIR 15.
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contributory pre-sentence causes of the mental anguish of the condemned man, such
as his detention in appalling conditions contrary to any civilised norm... There is no
binding authority compelling the Privy Council as a matter of precedent to decide the
narrow question one way or the other. Indeed, as recently as October 1996 the Privy
Council expressly left this question open for subsequent decision; Henfield v AG (1996)
49 WIR, p 13. Their Lordships are not called upon to decide this question on the basis
of their individual views of what is desirable in the interests of the administration of
justice in the Bahamas. The question must be resolved on the basis of an evaluation of
the strength of the competing arguments on the proper construction of Art 17(1) of the
Constitution. Their Lordships are mandated by the constitution to afford to the appellant
the full measure of protection of the rights enshrined in it.

Although the noble and learned Lord of Appeal in Ordinary did not spell out what
that ‘full measure of protection’ involved, it is reasonable to assume he was referring
to the twin provisions enshrined in the Constitution of the right to life and the right
against degrading and inhuman punishment. And, although he did not specifically
refer to it, his arguments closely resemble the approach taken in the State v
McKwanyane,” a case that was decided in 1995 by the South Africa Constitutional
Court. In that case, it was held that

Taking into account the fact that the carrying out of the death sentence destroyed life
(protected without reservation under s 9 of the Constitution); that it annihilated human
dignity (protected under s 10); that its enforcement was subject to arbitrariness and
inequality due to the differences in the application of the law in different parts of the
country and the inability of most accused through poverty and other factors to obtain
a level of legal advice and representation commensurate with the seriousness of the
offence with which they were charged and the penalty with which they were
threatened; that the wrongful carrying out of the death penalty through miscarriage
of justice was irremediable; and notwithstanding its value as a deterrent and the fact
that public opinion might still be in favour of its retention; in the context of the
Constitution as purposively construed, and giving the words of s 11(2) the broader
meaning to which they were entitled at this stage of the inquiry, the death penalty was
indeed to be categorised as a cruel, inhuman and degrading punishment.

Commentary

As we continue to review our independence constitutions throughout the region at
the beginning of the 21st century, is it too much to hope that enlightened opinion
on the right to life and to human dignity would one day lead to an acceptance of
the well considered approach advocated by Lord Steyn in respect of the contribution
of pre-trial delay in such cases? And is it too far fetched to expect that Caribbean
jurisdictions will in time wish to take a leaf out of the book of the Constitutional
Court of South Africa in the matter of declaring the death penalty itself to be
unconstitutional?®! Time alone will tell.

250  (1995) 1 LRC 269.

251 A shot across the bows of our Caribbean Courts had already been fired in at least five cases: Richards v AG of St
Kitts and Nevis (1992) 44 WIR 141; Reckley v Minister of Public Safety (Bahamas) (1995) 45 WIR 27; Abbott (1979) 1
WIR 1342; Kitson Branche Civil Appeal Trinidad and Tobago No 63/1977; as well as Dole Chadee (1999) 1 WIR
1709.
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H RIGHT TO FREEDOM OF MOVEMENT

The section in the Barbados Constitution on this right is substantially in the identical
terms in all Caribbean Commonwealth Constitutions. The main provision is to the
effect that no person shall be deprived of freedom of movement, viz, the right to
move freely throughout (the particular country), the right to reside in any part of
the country, the right to enter Barbados, the right to leave the country and immunity
from expulsion therefrom.?? (For some odd reason, Jamaica is alone in not providing
for a right to leave Jamaica.)™ There are the usual qualifications, which follow.

Nothing contained in or done under the authority of any law shall be held to be
inconsistent with or in contravention of this section to the extent that the law in
question makes provision for various restrictions on movement within or right to
leave the country reasonably required in the interests of defence, public safety, public
order, public morality or public health.” Whenever a person’s freedom of movement
is restricted (in Jamaica and in all the other jurisdictions except Belize or Trinidad) by
such a law, and the person so requests at any time during the period of such restriction
not earlier than six months after he last made such a request, his case shall be reviewed
by an independent and impartial tribunal established by law and presided over by a
person appointed by the Chief Justice from among persons entitled to practise or to
be admitted to practise in the country. On any review by the tribunal, it shall make
recommendations regarding the necessity or expediency of continuing the restriction,
but the authority to whom the recommendation is made shall not be under any
obligation to abide by such recommendation.? In the case of Barbados,”® the person
against whom the restriction applies within five days of the commencement of the
restriction, shall be furnished with a statement in writing in a language he understands
of the grounds upon which the restriction has been imposed. Not more than 14 days
after the commencement of the restriction, a notification shall be published in the
Guzette stating that the person’s freedom of movement has been restricted and giving
particulars of the specific law governing the restriction. The case shall then be reviewed
from time to time and the person under restriction shall be afforded reasonable
facilities to consult and instruct a legal adviser of his choice at his own expense. The
same principles apply as to the acceptability or otherwise of the recommendations of
this tribunal as applies in the other jurisdictions mentioned above.

Case law

Since the 1960s, the case law under this freedom of movement section has, peculiarly,
been mainly concerned with belonger status and inter-territorial travel. We shall
examine now four freedom of movement cases. What Sir William Blackstone®”

252 See Barbados Constitution, s 22.

253 Jamaica Constitution, s 16(1).

254 Barbados Constitution, s 22(3).

255 Antigua (s 8), Bahamas (s 25), Belize (s 10), Dominica (s 12), Grenada (s 12), St Kitts and Nevis (s 14), St Lucia
(s 12), St Vincent (s 12).

256 Barbados (s 22(4) and (5)).

257 Blackstone, 1803, Bk I, Chapter 1.IL
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characterises as ‘the power of personal locomotion” figures only in the first two
cases. In Ramson v Barker*™® (a case that reached the Guyana Court of Appeal), the
appellant, an acquaintance and a third person were standing some distance from a
point where earlier the police, acting on instructions from their headquarters, had
dispersed an unlawful assembly. The appellant and his companions were discussing
the police action in dispersing the crowd when a policeman in uniform (but without
anumber) asked what the appellant was doing by the road side. Upon the appellant
replying that it was none of the policeman’s business, the latter seized the appellant
by the arm whereupon the appellant accused the policeman of assault and
demanded his name. At that stage, another policeman came to the scene and jabbed
the appellant with a stick. The ap