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structured account of the tensions, normative shifts and contradictions that cur-
rently characterize global environmental co-operation as a result of the existing
attempt to contain the demands for global environmental justice within institu-
tional boundaries.

With specific focus on three environmental regimes, the book explores the way
that various notions of justice feature both implicitly and explicitly in the design
of global environmental policies. In so doing, the dominant conceptions of justice
that underpin these policies are identified and, in turn, criticized on the basis of
their compatibility with the normative essence of global sustainable development.
The book demonstrates that, although moral norms have a far greater impact on
regime development than is currently acknowledged by orthodox approaches to
regime analysis, the core policies for the most part remain rooted in two neolib-
eral interpretations of justice, both of which, in practice, undermine the ability to
achieve sustainable development and international justice.

This text will be of particular interest to those researching and studying in
the fields of sustainable development, environmental ethics and environmental
politics.
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Part 1

Setting the scene






1 Introduction

This book is about the politics of justice in institutions for global environmental
governance. It explores the way various notions of justice feature both implicitly
and explicitly in the design of global environmental policies based on the analysis
of three global environmental regimes. The three regimes chosen are the ones
established by: (i) the Third United Nations Conference on the Law of the Sea
(UNCLOS III); (ii) the Basel Convention on the Transboundary Movements of
Hazardous Wastes and their Disposal; and (iii) the United Nations Framework
Convention on Climate Change (UNFCCC) and the related Kyoto Protocol. By
paying close and detailed attention to the primary texts of regimes and, in some
cases, the associated negotiation processes, I seek to capture the shifts and ten-
sions that occur both in policy and discursive terms as a result of the increasing
contestations for equity and distributive justice in the operation of multilateral
environmental regimes. In practice, this is conceived as a way of extrapolating the
dominant conceptions of justice that underpin key global environmental policies,
with a view, in turn, to assessing the suitability of such approaches. At the same
time, the analysis serves as a means of highlighting the prospects and limitations
of aspirations for distributive equity in environmental regimes, especially within
the context of North—South equity.

The book addresses two distinct but closely related arguments. First, I argue
that, although current international environmental regimes reflect a variety of (of-
ten contradictory) notions of justice, they are very much determined by concep-
tions of justice that are consistent with the neoliberal political economic agenda.
These take one, or both, of two forms: justice as property rights, associated with
Robert Nozick, and justice as mutual advantage, as defended by David Gauthier.
I further argue that these neoliberal ideas of justice do not offer a promising base
for the pursuit of global sustainable development, particularly as articulated by
the Brundtland Report, as they are incapable of delivering on the promise of dis-
tributive justice, which is embedded in the idea. It follows from this premise that
dominant approaches to environmental sustainability fail because they do not take
sufficiently seriously the role of international equity or justice understood in more
redistributive terms. Hence, although it is widely asserted that equity and justice
are important elements of international environmental regimes, on looking closer,
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it appears that a great deal of the concern for distributional justice in these institu-
tions has been largely co-opted for neoliberal ends, much to the disadvantage of
the already marginalized sections of the global community.

The second argument, which follows on from the first, is that conventional
approaches to regime analysis are seriously defective to the extent that they are
unable to represent and account for the contestations for distributional justice
that so glaringly characterize the development of regimes. I argue that standard
international relations approaches to regime analysis are dominated by positivist
assumptions that fail to take due account of normative concerns. Indeed, I seek
to demonstrate that a significant aspect of the processes of regime development
can be explained only by focusing on the complex interplay between moral norms
— mainly ideas of international distributive equity and neoliberal economic val-
ues.

Before proceeding any further it is important to make three conceptual clari-
fications. The first is that this book is concerned chiefly with intragenerational
justice, which addresses the need for the equitable distribution of resources, risks
and responsibilities among the states and/or peoples of the present generation
(Rawls 1971, 1999; Beitz 1979; Pogge 1992; Brown 1992, 2004). Other dimen-
sions of justice (not given much attention in this work) include intergenerational
equity, which addresses issues of justice between present and future generations
(Dobson 1998; Barry B 1999), and interspecies justice, which focuses on justice
between human and non-human natural beings (Low and Gleeson 1998; Attfield
2003, 2005; Soper 2005). The second is that the analysis in this book focuses
mainly on the conception of sustainable development as articulated by the World
Commission on Environment and Development (Brundtland Report). At the same
time, whereas some authors argue that there is a difference between sustainable
development and environmental sustainability, I take the view (an equally popu-
lar one) that environmental protection is inherent in the concept of sustainable
development and therefore use the two terms interchangeably throughout this
book. Third, the term ‘equity’ is used, following the traditions of Aristotle and
Aquinas, to refer to more specific ‘forms of judgement that remedies the injustice
of positive law at the point of application by attending to particular features of the
persons and circumstances involved . . . so that equity is not generically different
from justice’ (Tasioulas 1989: 148). Justice is thus the key term in this book and
equity is used mainly as a means of avoiding monotony.

Notions of intragenerational equity have in recent years pushed into the front-
line of global environmental sustainability discourse with a clamour for environ-
mental justice featuring increasingly in ‘contemporary concerns with the issues
of risk, sustainability and political ecology’ (Bulkeley ef a/. 2003: 1). Contrary to
the hitherto prevailing notion that sustainability simply entails conservation and
the effort to bequeath subsequent generations with a wholesome earth (cf. Pinchot
1910; Leopold 1968; Naess 1973), it is now widely held that sustainable develop-
ment requires, indeed is only realisable via, a just, fair and equitable distribution
of available resources both within and between generations (World Commission
on Environment and Development 1987; Guha and Martinez-Alier 1997; Red-
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clift 2000; Low and Gleeson 2001: 3; Spangenberg 2001: 29-32; Attfield 2003;
Schlosberg 2005: 102; Walker and Bulkeley 2006: 657). This awareness has, in
turn, made questions of distributive justice a vital aspect in the negotiation of
multilateral environmental agreements and the operation of institutions for inter-
national environmental governance (Grubb ef al. 1992; Paterson 1996a; Agarwal
et al. 2001; Tol et al. 2004; Paavola 2005: 143; Adger et al. 2006).

Indeed, the ethical dimensions of global environmental change and relevant
institutions are fast becoming central to the discourse on sustainability (IPCC
1995, 2001). This development is closely tied to the fact that institutions for glo-
bal environmental governance have metamorphosed from the traditional role of
preservation of endangered non-human species to the high-profile and more sensi-
tive roles of resource allocation, as in the case of the United Nations Convention
on the Law of the Sea; burden sharing, as in the case of the climate change regime;
and regulation of trade, as in the case of the Basel Convention on the Transbound-
ary Movements of Hazardous Wastes and their Disposal. In general, regimes now
play vital roles in granting access to and control over natural resources between
states and people within the global community.

Hence, in assuming these regulative and distributive roles within the context
of a heightened awareness of disparities, ecological interdependence and a earth’s
limited ‘carrying capacity’ (Meadows et al. 1972), environmental regimes have
become sites for intense hegemonic struggles and the subject of vitriolic debates.
At one level are those who debate the ‘internal design features and exogenous
issue-area factors’ (Hall 1998: 86) that constrain or boost the effectiveness of
regimes (cf. Young 1989a; Susskind and Ozawa 1992; Keohane and Levy 1996).
But becoming equally important is the issue of how policies organized with respect
to a ‘singular grand narrative’ (Low and Gleeson 2001: 2) may possibly reflect the
priorities of cultures and states that not only heed disparate value systems but also
occupy different positions in the international political economy (cf. Kelly 1990;
Dyer 1993; Chatterjee and Finger 1994; Sachs 1999; McCarthy 2004). Laferriere
and Stoett (1999: 107-108), in their book International Relations Theory and
Ecological Thought, capture this concern very well when they state that:

Though the prospect of increased co-operation on environmental issues
through institutional design and growth may please many environmentalists,
it may be coming as part of a package deal that in fact decreases heterogene-
ity, increases extractive activity, and emphasises technocratic problem solv-
ing to what are in essence political and even, philosophical dilemmas.

This concern is also implicit in Achterberg’s assertion that the existence of
global environmental problems not only raises ‘ethical issues of first importance
for global environmental governance’ but also creates a condition that demands
that ‘the ethical basis and forms of global governance’ be held up for scrutiny
and questions (Achterberg 2001: 183; cf. Low and Gleeson 2001: 3—7; Bernstein
2001; Meyer 2005). Attfield (2003: 159) is equally of the view that the global na-
ture of many environmental problems makes the need for a ‘global, cosmopolitan



6 Setting the scene

normative ethic, and its [more explicit] recognition on the part of agents’ fun-
damental on the road to a just and sustainable global society. Low and Gleeson
(2001: 2) insist that the ‘creation of new institutions for environmental govern-
ance must be accompanied by the development of human values’. They point
out that institutions are yoked with ethical concerns in ways that make the two
concepts inseparable, and therefore argue for the development of what they call
‘an ethical “polyphonic” narrative of a new level and the institutions which will
allow such politics to flourish’ (ibid.: 2). However, for Spangenberg (2001), the
entire clamour for a ‘polyphonic ethic’ in institutions for global environmental
governance comes together in the quest for international distributive justice. He
argues that, insofar as the concept of sustainable development rests squarely on
two notions of equity (intragenerational and intergenerational), ‘distributional
justice will need to be constantly demonstrated and contested in every step in the
process of change’ on the road to global sustainability (ibid.: 41).

Spangenberg’s argument echoes the position of the developing countries in the
run-up meetings to the United Nations Conference on the Human Environment
(Stockholm 1972). In preparation for this conference, which later marked the suc-
cessful institutionalization of the environmental problematique in the international
agenda, a panel of 27 experts, mainly from the developing countries, predicted
that one of the major issues that would confront the international community in
its search for more sustainable pathways to development would be the question
of global distributive equity. The group, which articulated its view in what later
became known as the Founex Report, noted that, although increased attention to
global environmental protection would inevitably impose some constraints on all
states alike, ‘one of the major questions which would arise’ as nations began to
co-operate to grapple with diverse environmental problems would be ‘how the
higher cost of future development would be shared as between developed and
developing nations’ (Founex Report 1971: 7). Further, the group expressed the
concern that, given the extreme disparity in the political and economic strength
between the developed and the developing countries, it was not improbable that
the poor developing countries could be made to ‘bear the extra burden of global
environmental protection without reaping any benefits that may arise’.

Clearly there is a scope for a better allocation of the presently available re-
sources. . . . If the concern for human environment reinforces the commitment
to development, it must also reinforce the commitment to international aid.
It should provide a stimulus for augmenting the flow of resources from the
advanced to the developing countries. Unless appropriate economic action is
taken, there are a number of ways in which the developing countries could
suffer rather than profit from the new emphasis on the environment.

(Ibid.: 3)

This view later found expression in much of the text of the Stockholm declara-
tion. It was reflected in general admissions, such as ‘the industrialized countries
should make efforts to reduce the gap between themselves and the developing
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countries’, as well as more specific statements, such as ‘substantial quantities of
financial and technological assistance as a supplement to the domestic effort of the
developing countries and such timely assistance as may be required’ are crucial
measures in the pursuit of a decent global human environment [United Nations
Conference on the Human Environment (UNCHE) 1972: Principles 7, 9, 14].

Apparently inspired by the eloquent articulation of the need to integrate an
emphasis on environmental protection and the need for global distributive justice
in the Founex Report, the World Commission on Environment and Development
(WCED) later asserted that global distributive equity is a central element in the
quest for global environmental sustainability and in the international co-operative
arrangements that might be designed to achieved this goal. The Brundtland Report
states in unmistakable terms that ‘inequality is the planet’s main environmental
problem’ and, hence, that ‘it is futile to attempt to deal with environmental prob-
lems without a broader perspective that encompasses the factors underlying world
poverty and international inequality’ (WCED 1987: 3, 6, passim). The report, ac-
cordingly, recommends considerable international redistribution of wealth from
the North to the South, insisting that such a step is fundamental to the search for
global sustainable development. Subsequently, from the United Nations Confer-
ence on Environment and Development (UNCED) conference in Rio de Janeiro
(1992) to the World Summit on Sustainable Development in Johannesburg (2002),
issues of North—South equity and distributional justice have become one the most
contentious elements in the global sustainable development discourse. Maurice
Strong (the former Chairman of the Rio Earth Summit) could very well have been
reflecting on this situation when he said:

[N]ever more could the environment issue be considered only in the narrow
context of the pollution problems of the rich. It could only be considered as
inextricably linked with the development needs and aspirations of developing
countries and the imperatives for new dimensions of co-operation and equity
in north south relationship.

(Strong 1999: 1)

Similarly, Rowlands (1991: 267) identifies four key preconditions for the suc-
cess of global environmental agreements and says of equity that:'

a second major precondition for co-operation is the presence of fairness, in a
system wide sense . . . . Such equity will not only be based on a comparative
analysis of costs and benefits, but it will also be based on the less tangible
factors, such as history and ideology. This issue of fairness will continue to
play a significant role in the pursuit of co-operative agreements on issues of
global environmental change.

In general, the consensus is that international distributive equity is a crucial
factor both as a rationale for regimes but also for their acceptability and effec-
tiveness (Young 1989b: 368; Hurrell and Kingsbury 1992; Conca ef al. 1995a;
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Low and Gleeson 2001; Paterson 1996a; Toth 1999; Athanasiou and Baer 2002;
Paavola and Lowe 2005; Adger et al. 20006).

But despite, or perhaps as a result of, the commonplace assertions that justice is
central to the operation of, and the rationale for, regimes and despite the widespread
knowledge that ‘there are a number of different viewpoints on what an equitable
arrangement looks like’ (Paterson 1996a: 181), the general implications of equity
notions and justice aspirations in regime policies remain grossly understudied.
There is a burgeoning literature concerned with various aspects of environmental
justice at the international level; however, the focus of most of these studies usu-
ally takes one, or both, of two forms: to assert the need for justice and equity in the
development of a particular environmental regime (Shue 1992; Humphreys 1996;
Shukla 1999; Adger et al. 2006) or to show that specific regime policies impact
unfairly on certain sections of the global community (Leggett 2000; Agarwal et
al. 2001; Tol et al. 2004; Bachram 2005). There are also, especially with the case
of climate change, several discussions concerning how different policy proposals
map onto particular conceptions of justice (Grubb et al. 1992; Banuri et al. 1996;
Young 1992; Adger et al. 2006). Therefore, although there are many elaborate
discussions focusing on the importance of equity in regimes, there is not as much
scholarship devoted to showing the conceptions of justice that actually prevail in
existing international regimes. At the same time, rigorous exercises dedicated to
accounting for these ethical contestations and the policy shifts they engender are
quite sparse. As such, terms such as ‘equity’, ‘equitable’, ‘justice’ and ‘fairness’
are frequently used in academic and policy circles but are very poorly articulated.
The result is that their exact content, the processes they describe and the policy
prescriptions they elicit are rarely documented in the literature. This lapse is curi-
ous for several reasons.

First, as noted, although justice has maintained its position as the principal virtue
of social institutions (Aristotle 1847/1998; Rawls 1971: 3; Mill 1973; Barry and
Matravers 1997: 141), the concept remains incredibly malleable and thus open to
different interpretations. For utilitarians, justice is about finding and maximizing
welfare utility to achieve the greatest happiness for the greatest number of people
(Bentham 1789/1948; Mill 1973). For others, it is about providing all with equal
opportunities and balancing in favour of the least advantaged in society (Rawls
1971). Other ideas of justice include: (i) demanding from each according to his
ability and giving to each according to his need (Marx 1969); (ii) dividing equally
across the board; (iii) the idea of enhancing the capability of all individuals to lead
meaningful lives (Sen 1999); (iv) giving to each according to what he could hope
to get in a real bargaining situation (Gauthier 1986); and (v) apportioning to each
according to the market forces of demand and supply (Nozick 1974).

In the midst of such a variety of notions of justice it seems quite superficial to
assert that justice should be a rationale or precondition for international institutions
without attempting to specify what this means exactly. Yet, this is the approach
adopted by most scholars engaging in the analysis of international environmental
institutions. Beckerman and Pasek (2001: 167) addressed this point directly when
they observed that, although the way ‘in which the costs and benefits of any policy
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should be shared out between the rich and poor countries remains theoretically
contentious, most discussions of global environmental agreements seem to as-
sume that there already exists a guiding principle’.

Following on from this, the second reason why this lapse is curious is that,
even when differences in the ideas of justice are noted in the process of regime
development, it is not the case, nor is it necessarily desirable, that practical efforts
to frame and respond to global environmental problems are suspended until such
differences are resolved. In other words, despite differences in viewpoints over
what constitutes justice, international environmental institutions continue to func-
tion. Therefore, because it is impossible for institutions, as social artefacts, to be
morally neutral (Hoffmann 1987: 37; Tooze 1990; Ostrom 1990; Vogler 2003),
it follows that, at any given time, international institutions are both functioning
on the basis of, and promoting, a given set of norms and values. This means that,
although international institutions may be created to promote co-operation among
states, it is also the case that these institutions both promote and function on the
basis of some values and norms that, in most cases, privilege the interests of some
over and above those of others.

The key problem these two scenarios present is that, in an international set-
ting characterized by immense asymmetry in economic, political and technologi-
cal capabilities, it is ever so easy for institutions to become mere instruments of
domination and oppression in the hands of the more powerful while on the sur-
face creating the impression that they are functioning for the mutual benefit of
all. Moreover, unlike national politics, in which those who lack the power to set
policies can still make their views well known in policy-making circles, interna-
tional institutional politics tend to be elitist, technocratic and undemocratic. The
processes of regime formation tend to occur at a distance, which grossly limits
public participation. Accordingly, there is a marked tendency for the legitimate
aspirations of a vast majority of people whose lives are affected by the actions of
institutions to be inadequately considered. What is more, historically, the interna-
tional system is not characterized by the strong sense of community that is found
in national political systems. Despite growing interdependencies and the unique
sense of oneness or common destiny that environmental issues often evoke,
sovereignty remains the major organizing principle of international politics. The
result is that normative arguments which often form the main aspects of national
political processes somehow get lost at national borders. Consequently, there are
hardly any explicit debates on the norms and values on which international ac-
tions are, or ought to be, predicated. The foregoing discussion provides much of
the context for the apprehension often expressed by Third World scholars and
politicians towards current approaches to international co-operation for global
sustainability.

Furthermore, although it is widely accepted that environmentalism poses a
series of new challenges to conventional approaches to the study of international
relations (IR) (Hurrell and Kingsbury 1992: 6; Vogler 1996: 2; Dyer 2001: 106),
as well as the assumptions and abiding concerns of political philosophy (Eck-
ersley 1992; Barry B. 1995, 1999; Hayward 1998; Beckerman and Pasek 2001),
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theories of justice that take a detailed look at the peculiar nature of environmental
concerns and ethical dimensions of international institutions for co-operation to-
wards sustainability are still in short supply. Accordingly, there remains much to
be fleshed out both in terms of how justice and sustainability intertwine and the
exact role of concerns for justice in global institutions for environmental gov-
ernance — a situation that mostly leads to the popular but erroneous assumption
that the prevalence of global environmental regimes translates to equitable co-
operation between the political North and South (cf. Young 1989b: 199; Benedick
1991; Keohane ef al. 1993).

At the same time, dominant approaches to regime analysis do a lot of disserv-
ice to the role of shared underlying values in the development and operation of
institutions for global environmental governance. Because of their obsession with
‘state actors’ and their reliance on the rational choice analytical model, neither
the neorealist nor the neoliberal institutionalist approach to regime analysis can
account for, let alone promote the understanding of, the dialectic of notions of
justice in particular and the functions of norms and ‘discursive practices’ (Lit-
fin 1994) in general, in the construction of socio-political realities and response
strategies to global environmental change (cf. Cox 1983, 1992, Kratochwil and
Ruggie 1986; Wendt 1987, 1995). In accordance with the rational choice hypoth-
esis (RCH), for example, the dynamics of international co-operation via regimes
— including the process of elaboration of the rules and principles — would have to
be accounted for solely in terms of power and self-interested calculations by state
actors. But although this may be true for a number of policies and programmes,
the rational choice model cannot account for a multitude of other principles that
have now become regular features of global environmental treaties. Such princi-
ples and concepts include the common heritage of mankind (CHM) (UNCLOS
III), the common but differentiated responsibility (CDR) principle (UNFCCC),
the Global Facility Fund, the duty to re-import waste (Basel) and the notion of
individual environmental rights (Basel), among other numerous equity principles
and programmes associated with global environmental politics (GEP).

A number of scholars from the academic disciplines of both IR and political
philosophy have agonized over this lacuna. In one of the first of such lamentations,
Shue (1992) decried the prevalence of what he called the ‘two-track’ approach to
environmental regime analysis. According to Shue the two-track approach refers
to the situation in which some regime analysts argue that emphasizing questions
of justice and the gap between the North and South during the negotiation of
multilateral environmental agreements ‘constitute impediments for concerted ac-
tion’ (ibid.: 373). In his more recent article, ‘The IR/relevance of environmental
ethics’, David Johns (2003) has equally lamented this gap, calling for works that
seek to uncover the role of ethics and underlying social assumptions in the design
of national and international environmental policies. Similarly, Eugene Hangrove
(2003) in “What is wrong? Who is to blame?’ has equally invited reflections on
why ethical discourses at large are neglected in international institutions for envi-
ronmental governance.

In response, Brown (2004) identified the general marginalization of values in
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international policy circles as one of the major causes. He argued that the preoc-
cupation of policy-makers with economic prosperity and instrumental rationality
ensures that ‘the only priests allowed into the temple of environmental decision-
making are scientists, engineers, economists and lawyers’ (ibid.: 111). But at
the same time, Brown equally pointed to the fact that most of the environmental
ethics literature does not seek to practically connect with specific environmental
issues or to address the questions that directly affect the well-being of the majority
of the world’s population:

Now occasionally environmental ethics literature has acknowledged prob-
lems with this narrow instrumental rationality employed in decision mak-
ing; yet this literature is rarely tied to specific environmental controversies.
Therefore the second reason why environmental ethics has not penetrated
day to day environmental policy making is that most environmental ethics
literature is either too much abstract to engage in real environmental deci-
sions or completely irrelevant to the kinds of ethical issues that usually come
up in environmental controversies

(Tbid.: 111)

Brown’s argument resonates with a point made by John Vogler with respect to
conventional approaches to regime analysis. Vogler (2000: 22) argues that main-
stream approaches to regime analysis have arisen as a result of an ‘obsession
with the preservation of order at the expense of questions of justice’. As a second
issue of discomfort he also notes the fact that these approaches ‘have tended to
neglect analysis and description in favour of large-scale theoretical debates about
hegemonic decline and regime creation and change’. Of course, with the US anti-
toxic dump campaigns and the climate change problem, there has been a certain
flourishing of issue-specific analyses on distributive justice and sustainability. For
instance, a lot of work has been devoted to the moral foundations and ethical
rationale of possible emission allocation approaches with respect to the climate
change issue (e.g. Grubb et al. 1992; Toth 1999). But here again, emphasis is usu-
ally on scenarios rather than on the final product of relevant regimes.

This book is an attempt to fill some of these gaps that have been identified in
the literature in the approach to regime analysis. Accordingly, I have focused on
specific and contemporary environmental issues and engage first with empirical
investigations before moving on to conceptual analysis. To clarify, however, it
is not my aim to show that one conception of justice is superior to the others.
Rather, the focus is to draw attention to the nature of the contestations for justice
in environmental regimes and to indicate the prospects and limitations of these
contestations. This naturally leads to the questions of why certain ideas of jus-
tice should predominate over contending interpretations, how compatible these
prevailing ideas of justice are with the core ideals of sustainable development as
established in the WCED Report, and why popular approaches to regime analysis
should ignore these contestations. Therefore, this book is, first, an analysis of
‘what is’ in contrast to ‘what could be’, and, second, a critique of ‘what is’ in
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relation to ‘what should be’. It is this combination of empirical inquiry with an
ethical critique of the dominant approaches, as well as an explanation of why they
prevail in the midst of contending ideas, that constitute, I think, the main input of
this work.

The rest of this work is organized as follows. Chapter 2 presents an essen-
tially descriptive account of the ways in which environmental regimes serve as
a medium for the distribution of benefits and burdens among peoples and states
in the global community. In the process, I also trace the trajectory of the aware-
ness and development of the idea of justice and intragenerational equity in the
operation of multilateral environmental regimes. Chapter 3 provides an account
of the different ideas of justice from which parties to international environmental
conventions draw at one point or another, and indicates how each idea of justice
might intertwine with the notion of global environmental sustainability. Chapters
2 and 3 form Part I of the text and set the stage for the textual analysis that is
undertaken in Part II.

In Part II (Chapters 4-6) the primary texts of three environmental agreements
are studied, with the aim of seeing how, where and in what ways justice, equity
or related terms feature in the convention documents. This is carried out with par-
ticular reference to the core policies of the regimes and to existing interpretations
of justice. The overall aim is to identify how ideas of justice inflict upon regime
policies and which idea(s) of justice has the greatest command of global environ-
mental regimes, as well as the forces and ‘discursive practices’ through which
these are constructed and legitimized. Indeed, a key theme running throughout
all three chapters is how the attachment of the North, particularly the USA, to
market-based solutions to environmental problems has continually undermined
alternative strategies.

Part I1I is also made up of three chapters but these are concerned with advanc-
ing a normative critique of the dominant approaches to sustainable development
and regime analysis. In Chapter 7, the aim is to tie the three cases together and to
establish the basic point that the dominant conceptions of justice in the three envi-
ronmental regimes are neoliberal in the way that I suggest. These interpretations
are justice as property rights, derived mainly from the work of Robert Nozick, and
justice as mutual advantage, which derives in contemporary terms mainly from
the works of David Gauthier and Gilbert Harman. Chapter 8 presents the core
ethical requirements of global sustainable development, especially with respect
to the issue of global justice, using the Brundtland Report as the main reference.
The basic lineaments of the two ideas of justice (developed in Chapter 7) are
then confronted with the ethical requirements of global sustainable development
based on the WCED Report. The aim is to reveal the key areas of incompatibility
and to show that the dominant conceptions of justice in regimes do not provide a
promising base for the pursuit of sustainability and global environmental justice.
The process reveals four key major areas of incompatibility between the neolib-
eral ideas of justice and the ethical content of sustainability. These include: the
conception of the good life, the role of the state in the pursuit of sustainability, the
defensibility of aspects of enclosure and the place of politics of need and welfare
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in the pursuit of global sustainability. Having established that regimes are indeed
characterized by various notions of justice, and having shown that the main ideas
of justice are not such that they are consistent with the project of global sustain-
ability, Chapter 9 is devoted to exploring the implications of the commitment
to neoliberal modes of environmental governance on global distributive equity
and global sustainability. It is argued that the general commitment to neoliberal
environmental governance has led to a situation where distributional justice is
effectively equated with market rationality. Accordingly, international justice has
come to be seen not so much as redistributing wealth among nations but as creat-
ing more opportunities for growth. It is shown that the general philosophy of neo-
liberal patterns of governance and the key narratives with which this philosophy
is advanced remain irreconcilable with the idea of global environmental justice
and North—South equity.

An immediate concern arising from what has been said so far relates to the
credibility, given the existence of diverse international environmental treaties, of
making generalizations concerning international justice and global environmental
policies by looking only at three regimes. This objection is valid but not signifi-
cant. This is because the cases selected are three very important ones taken from
across the broad spectrum of the distinct (although not separable) areas of envi-
ronmental issues.? UNCLOS III (which deals mainly with access to environmen-
tal resources) effectively sets the parameters for issues of distributional justice in
global environmental regimes. The Basel Convention is central in highlighting the
role of socio-economic globalization in transboundary pollution and the distribu-
tion of environmental risks. And the climate change regime is arguably the most
challenging in the discourse of global environmental politics (GEP). In addition,
evidence is drawn from other cases during the course of the analysis to justify the
conclusions. But even with these safeguards, it must be admitted that the nature of
the issue-area does play a part in determining the exact form of policies (justice)
that is agreed, such that there is still a case to be made for expanding the analysis
to other issue-areas. However, the emphasis here is not so much on identity as on
commonality and discernible trends.



2  Regimes as a medium for
international distributive justice

This chapter begins with a brief account of the development and awareness of
the ideas of international justice and equity in the operation of multilateral envi-
ronmental agreements. It shows that initial interest in the environment was based
mainly on the aesthetic and recreational concerns of Western middle-class popula-
tions as well as the conservation concerns of ecological scientists often with aris-
tocratic backgrounds. At the international level, co-operation for environmental
protection is seen to be mainly concerned with the exchange of technical informa-
tion and scientific ideas designed to conserve various aspects of the non-human
environment. This, together with the customary minimalist nature of interstate
relations, made questions of justice a marginal concern in the development of in-
ternational environmental discourse. Subsequently, the chapter proceeds to high-
light the significance of environmental regimes as a medium through which states
and other autonomous actors in the international community share the benefits
and burdens of global social co-operation. The distributional functions of regimes
that are discussed include: (i) granting access to common property resources and
the global commons; (ii) allocating property rights to contending users; (iii) de-
termining the terms and rules of international commerce; (iv) burden sharing; and
(v) the affirmation of basic environmental rights and privileges. The chapter ends
by making the point that, whereas distributive equity is now widely regarded as
both a precondition and a rationale for regimes, little is generally said about the
actual impact of justice in regime development and which conceptions of justice
underpin key regime policies.

From conservation to distribution

Mainstream environmentalism did not develop with adequate concern for distri-
butional justice (Pepper 1984, 1993; Bowler 1992). The primary focus of early
international environmental agreements (as we shall see below) was on the con-
servation of a range of non-human species of flora and fauna (cf. Pinchot 1910;
Naess 1973; Lee 2000: 31-48). This focus reflects the trajectory of the develop-
ment of environmentalism in Western democracies as well as the nature of the
dominant mode of co-operation between states which, as Hurrell and Kingsbury
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put it, ‘were largely concerned with elaborating minimal rules of co-existence
built around the mutual recognition of sovereignty and the corollary norm of non-
intervention’ (Hurrell and Kingsbury 1992: 6).

The institutionalization of nature reserve committees in Britain and the popu-
larization of ecological science in the west as a whole largely resulted from the
works of a number of eminent scientists, most of whom enjoyed great influence in
the corridors of power in their respective countries (Pepper 1984, 1993; Bowler
1992). In the USA these included scholars like Henry Thoreau, the American dip-
lomat George Perkins Marsh (1801-82), Aldo Leopold and Gifford Pinchot — a
close confidant and advisor to President Theodore Roosevelt. In Europe, scientists
like Henry Huxley, Patrick Geddes (1854—1932), A.G. Tansley and the German
biologist Ernst Haeckel were among the most influential. Together, albeit with
varying emphasis and, at times, on the basis of conflicting ontological premises,
these scholars expressed the need for the establishment of nature reserves in the
USA and Europe, mainly out of a concern to boost ecological studies (Worster
1982; Bowler 1992). They also advocated for strong governmental efforts to en-
sure that various species of plants and animals were protected from overexploita-
tion and possible extinction.

This view received a measure of support from aristocratic game hunters whose
major preoccupation was to safeguard their favourite pastimes. But perhaps more
importantly, the works of these conservationists were well received by a large
portion of the Western middle-class population in Europe and the USA who had,
in the wake of rapid industrialization, begun to identify the need for recreational
facilities in the increasingly urbanized states and counties (Pepper 1984; Guha
and Martinez-Alier 1997). In addition to urban recreational facilities, many also
desired the establishment of nature areas in the countryside to provide a place
away from the busy urban cities where, as Bowler puts it, ‘city-dwellers could
be revitalized through contact with Nature’ (Bowler 1992: 320). These interests
eventually crystallized into massive public pressure on the governments of the
day to pursue conservation policies including the establishment of national parks
and nature reserves in various parts of these countries. In the USA, public pressure
of this type was responsible for the establishment of many of the great national
parks in America including Yosemite Valley in California and Yellowstone Park
in Wyoming (Bowler 1992: 510). It was also these campaigns that provided the
momentum for the formation of some of the present-day influential environmental
organizations such as the Sierra Club (1892), the Royal Society for the Protection
of Birds (1880) and the International Union for the Conservation of Nature and
Natural Resources (IUCN).

The point, in sum, is that modern environmentalism in Western democracies
did not emerge on the platform of contentions of how environmental resources
might be shared or who would bear the burden of efforts to respond to harmful
environmental change. Rather, it has its roots, on the one hand, in the ideas of elit-
ist, Promethean scientists concerned with the detailed study of organic structures
and evolutionary biology, and, on the other hand, in the aesthetic concerns of a
large population of Western middle classes interested in reconnecting with Nature
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while enjoying the economic benefits of wide-scale industrialization and, in some
cases, colonial domination (Guha and Martinez-Alier 1997). This point is worthy
of emphasis because it is at the root of the frequent conflict in the perspectives of
the developed and the developing countries on how best to conceptualize and/or
tackle modern-day global environmental challenges. Wolfgang Sachs is only one
of many scholars who have argued that the starting point in analysing global po-
litical ecology should be an appreciation of the differences in what is conceived as
‘the environmental’ and how these differences stem from variations in the histori-
cal, material and cultural contexts of states and other autonomous actors (Sachs
1993, 1999; Guha and Martinez-Alier 1997; Low and Glesson 1998; Paterson
2000; Paterson et al. 2003: 2; Shiva 2006). For example, von Weizsdcker (1994:
4-5) argues that the difficulties experienced in the United Nations Conference
on Environment and Development (UNCED) negotiations can be summarized in
terms of the inherent discrepancies in the way that the developed and the develop-
ing countries conceptualized ‘the environmental’:

The summit was devoted to the environment and its links to development, or
at least that is how the Northern media presented it. [But] from the Southern
perspective, the United Nations Conference on Environment and Develop-
ment (UNCED) was devoted to development, global inequalities and their
links with the environment. [. . .] The South has tended to define the UNCED
agenda as a strategy for overcoming poverty and reversing global economic
inequalities. Environmental questions would in this interpretation be subor-
dinated to global economic issues.

The second factor that limited the scope of first-generation environmental re-
gimes to issues of conservation and exchange of scientific information was the
dominant character of the international system, with its emphasis on autonomy
and state sovereignty (Hurrell and Kingsbury 1992; Vogler and Imber 1996;
Humphreys 1996; Falk 2001). The ‘international” as a political system has al-
ways been characterized by conflict and violence. With the absence of a central
authority comparable to that which is present in the national system, anarchy is
usually seen as the defining feature of the international system (Bull 1977; Waltz
1979; Hurrell and Woods 1999). Accordingly, in general, the primary purpose of
early international co-operative efforts was on the prevention of war and conflict
management. In relation to the environment, the focus was mainly on conserva-
tion and the exchange of scientific information. In this frame, ‘co-operation was
built around the rights of states to independence and autonomy and the creation
of certain minimalist understandings designed to limit the degree of conflict that
naturally occurred within such a pluralist and fragmented system’ (Hurrell and
Kingsbury 1992: 6).

The Migratory Bird Treaty between the USA and Great Britain (for Canada)
is an example of this type of accord. This treaty, signed in 1916, was designed to
adopt a uniform protection for certain species of birds that migrate between the
USA and Canada. It simply sets certain dates for closed seasons on migratory
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birds and prohibits the hunting of certain categories of birds. Another example
is the Western Hemisphere Convention on Nature and Wildlife Preservation — a
1940 treaty that provides a policy framework for the USA and 17 other American
republics to ‘protect and preserve in their natural habitat representatives of all
species and genera of their native flora and fauna, including migratory birds’. It
was also designed to afford the nations an opportunity to co-operate in the ‘pro-
tection and preservation of the natural scenery, striking geological formations,
and regions and natural objects of aesthetic interest or historic or scientific value’.
Nothing in this Convention recognizes the social consequences of such ambition
or the fact that different communities might have different perspectives on these
areas of ‘aesthetic interest’, depending on their respective levels of development
and material prosperity. Other examples that demonstrate the exclusive focus of
these early international agreements on conservation include: the Antarctic Treaty
of 1959, which was designed to ‘foster scientific co-operation among Consultative
members and to adopt measures for the protection of the native birds, mammals,
and plants of the Antarctic’; the first-generation treaties on the climate, which had
as their sole concern a desire to foster international collaboration and coordination
of research in the standardization of meteorological observations (Weiss 1975);
and the 1973 Polar Bear Treaty between the governments of Canada, Denmark,
Norway, the USSR and the USA, which simply aims to help the respective gov-
ernments coordinate their efforts in the preservation of polar bears on the ‘basis of
best available scientific evidence’.

The distributional functions of environmental regimes

It was noted in the introductory chapter that the remit of global environmental re-
gimes has since widened to include issues that touch on the fundamental political
economic structure of states and that have the ability to either increase or decrease
existing patterns of inequality both within and between states (Paterson and Grubb
1992; Paterson 1996b: 13; Bulkeley 2003; Tol et al. 2004; Baer 2006; Williams
and Mawdsley 2006: 660—670). Indeed, many commentators on international en-
vironmental politics now concede that the question of global distributional justice,
that is, how the global resources as well as the benefits and responsibilities arising
from interstate relations may be equitably shared between states, has become one
of the ‘main controversies surrounding the paradigm of sustainable development’
(Conca et al. 1995b: 279; cf. Schlosberg 2006: 103). At the moment, though, the
literature devoted to a detailed examination of how regimes fulfil this expectation
remains extremely limited. Indeed, although it is self-evident that virtually all
aspects of the human environment (from the deep seabed outside the jurisdiction
of nation states through to the atmosphere and to outer space) have come under
one type of international regime or another and, although most of these regimes
have been the subject of several scholarly discussions, especially with the new
emphasis on sustainable development, they are not commonly presented in the
literature as instruments for global resource (re)distribution. Rather, the focus of
much of the writings about international regimes has been concentrated on issues
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of measuring performance and increasing the effectiveness of regimes (Krasner
1983a; Young 1989b, 2001; Keohane et al. 1993; Susskind and Ozawa 1992;
Susskind 1994; cf. Lemos and Agarwal 2006: 35). When looking at the distribu-
tional functions of regimes, it is, therefore, not particularly helpful to consider
them in terms of the various categories of ‘issue-areas’, as is commonly the case
in much of the literature. Instead, it is preferable to consider them in terms of
the more specific ways in which the remits of regimes enable them to serve as
vehicles for exacerbating or correcting existing social and economic inequali-
ties between nations. In doing this, I have grouped the distributional functions of
international environmental regimes into five broad categories, with the caveat
that there are broad areas of overlap. These functions include: (i) granting access
to shared resources and the global commons; (ii) allocation of property rights to
states and non-state entities; (iii) determination of terms of trade and international
commerce; (iv) burden sharing; and (v) affirmation of basic rights and obliga-
tions. I will consider each of these functions in more detail and, in the process,
indicate how contestations for environmental justice within the context of the
North—South divide arise on the basis of these distributive functions.

Granting access to shared resources and the global commons

The first distributional function of international environmental regimes is that
they grant states and non-state actors access to shared resources and the global
commons. Virtually all nation states have areas or resources over which they have
untrammelled control. This category of resources is called national resources.
Under international customary law, each nation state has near unlimited pow-
ers to use the resources that are located within the confines of its boundary as it
chooses.' The United Nations General Assembly (UNGA), for example, through
resolution 1803 of 1962 reiterates ‘the rights of peoples and nations to permanent
sovereignty over their natural resources’ and the sovereign right of each state to
dispose of its natural wealth and resources as it deems fit according to its national
interests (UNGA 1962 XVII).

In another category are resources or areas such as the oceans, the deep seabed,
Antarctica, outer space and the atmosphere ‘that do not or cannot by their very na-
ture fall under sovereign jurisdiction’ (Vogler 2000: 1). These resources are called
common property resources or, more specifically, global commons. Their distin-
guishing feature is that no single user or decision-making unit holds exclusive title
over them (Wijkman 1982: 512). Access, use and conservation of this category of
resources have been the subject of different types of multilateral environmental
regimes for a long time. The purpose of these regimes, in general, is to prevent
conflict arising from differing claims of ownership and to regulate the use of these
resources on the basis of equitable access and utilization (Vogler 2000: 46; Birnie
and Boyle 2002: 140). Several principles of international law declare that the
main rationale of shared and common property resource regimes is to secure the
balance of interests of the parties concerned, based on the concept of sustainable
development and equitable utilization. Among these are resolution 3129 (XXVIII)
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of the UNGA, Article 3 of the 1974 Charter of the Economic Rights and Duties of
States and the 1978 United Nations Environment Programme (UNEP) Principles
of Conduct in the Harmonious Utilization of Natural Resources Shared by Two or
More States, as well as decisions by the International Court of Justice (ICJ).?

The 1958 Geneva Convention on the Conservation of the Living Resources of
the High Sea is an example of a common property resource regime. This regime,
together with many other international fishery commissions such as the 1995
Agreement on Straddling and Highly Migratory Fish Stock, attempts to forestall
conflict between coastal and fishing states by regulating the access of both parties
to marine resources and conferring jurisdiction over various aspects of the sea to
states. Another example is the International Whaling Commission (IWC), which,
in the more than 50 years that it has been in existence, has presided over the
allocation of several millions of whales among member states through a quota
system (Stoett 1997: 73). Other examples include the seabed regime articulated
under the Third United Nations Conference on the Law of the Sea (UNCLOS
IIT) and the Antarctica Treaty, both of which embody highly intricate regulations
designed to mediate the access of states and non-state actors to vast portions of
global resources.

The main justice questions surrounding these regimes relate, first, to their role
in determining the legal status of these resources. Given recent technological ad-
vancements and the general commitment to free-market philosophy, developed
countries, in most cases, tend to favour policies that legitimize one form or an-
other of property right regime with respect to these resources whereas develop-
ing countries, in most cases, tend to favour collective management approaches
that guarantee equitable sharing of the resources in these issue-areas. Second,
developing countries tend to argue that previous patterns of exploitation of these
resources have tended to benefit the industrialized countries disproportionately.
Accordingly, they argue for some form of compensatory justice contending that
relevant regimes should legislate in favour of resource transfers from the rich
North to the poor South (Sanger 1986). For example, during the elaboration of
UNCLOS III, some Southern countries insisted that the developed nations had
accounted for over 82 per cent of all of the previous abstraction of fish and other
marine resources from the world’s oceans. As a consequence they argued that, in
keeping with the principles of justice, the international community should enact
rules to compensate the South for this historical use and give the South equal
power in the management of the world’s oceans (Sanger 1986). This argument has
also been replicated to differing degrees and dimensions with respect to whaling.
However, the developed countries often tend to argue that it is hardly in keeping
with justice to enact rules that propose to ‘punish the children for the “sins” of
their fathers’ especially when the North did not at any time physically exclude the
South from appropriating these resources (Friedheim 1993).

Other equity issues that arise in the course of the development of shared
property regimes relate to the design and functions of decision-making bodies.
Developing countries usually argue that the decision-making bodies of most com-
mon property regimes are either exclusionary or heavily weighted in favour of
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the developed countries of the North. They argue that the ideal of international
environmental justice requires that the constitution and membership of such deci-
sion-making bodies be revised to reflect the interests of the poor countries of the
South. An example of a common property regime in which this type of argument
has been used is the Antarctica regime. The Antarctica Treaty regulates access to
an area that constitutes nearly 10 per cent of the earth’s land and water areas (Vo-
gler 2000: 73). At present, this resource-area is governed by the Antarctic Treaty
Consultative Party (ATCP), which comprises 38 states, mostly from the industri-
alized countries. The general understanding is that Antarctica contains significant
amounts of precious metal reserves, including ores of uranium, gold and silver,
as well as oil and natural gas, the pattern of exploitation of which is expected to
greatly affect both the fortunes of nation states and corporate investors (Porter and
Brown 1995: 88). At the same time, there has been much speculation among states
as to how the exploitation of these resources might serve to cushion the effect of
rising oil prices and provide for accelerated international economic development.
However, both scholars and policy-makers from developing countries point out
that before this issue can be addressed there is a need to reorganize the ATCP to
make it more inclusive. The position usually taken is that the ATCP should be
scrapped and replaced with a UN-constituted authority, which would ensure the
equitable management of the mineral resources of Antarctica (cf. Sands 1992a;
Scully and Kimball 1989).

Allocation of property rights

Another important distributional function of international environmental regimes
is the allocation of property rights over natural resources among states (Lipschutz
and Mayer 1993; Rayner et al. 1999; Tol et al. 1999). Shared and common prop-
erty resources play vital roles in the social and economic well-being of most of the
states and communities that they connect (Elliott 1998: 221-224; Homer-Dixon
2001). But these types of resources do not often lend themselves to effective legis-
lation given their extensive and transboundary character (Birnie and Boyle 2002:
306-309). Additionally, the cost of asserting and defending exclusive rights over
them are usually unprofitably high. For these reasons, this category of resource-
area is often unregulated. However, the lack of regulation, coupled with the fact
that these resources are often deemed to be inexhaustible, means that they usually
become subject to inappropriate and imprudent utilization. In some cases, the
very fact that the resources are shared by many users creates a condition in which
no one is particularly interested in pursuing effective management policies (Os-
trom 1990). Indeed, in some instances, the very users that should have an interest
in sustainable use of a resource might feel that their immediate needs are better
served by overexploitation, the rationale being that if they do not exploit others
will. When many feel the need to exploit and no one has the incentive to conserve,
the tendency is usually towards imprudent exploitation, which could lead to the
rapid depletion of resources or even the complete degradation of the ecosystem.
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Garrett Hardin (1968) described this scenario as the tragedy of the commons and
contended that such is the ultimate fate of every resource where no single user or
decision-making unit holds exclusive title. He argued that the only way to prevent
the tragedy of the commons was for a single user to enclose and secure legal prop-
erty rights over the resource-area.

On the international scene, claims and counterclaims by states of property
rights over portions of transboundary or common-pool resources are very com-
mon. Mostly, these claims arise once it has become apparent that a hitherto ‘su-
perabundant’ resource has become subject to depletion because of imprudent use
(Ostrom 1990; Buck 1998; Birnie and Boyle 2002). Once the condition of scarcity
becomes apparent, claims and counterclaims of rights of ownership, quite often
with the potential to degenerate into violent conflict, arise (Homer-Dixon 1994,
1999, 2001). Hence, a number of shared/common property resource regimes are
concerned with adjudicating over conflicting claims of ownership or property
rights. Depending on the economic importance of the resource-area in question,
the policies of such regimes will have the effect of either narrowing or increasing
social inequality, both between and within states.

Some good examples of such regimes are those of the territorial sea (TS) and
continental shelf (CS), negotiated under UNCLOS III (Chapter 4). The USA had,
through the Truman Declaration of 1945, claimed exclusive property rights over
all of the mineral resources in its continental shelf. It argued that the continental
shelf is a natural extension of the land and, therefore, subject to the laws of per-
manent sovereignty, which apply to national resources (Friedheim 1993). This
claim, as well as claims for the extension of the breadth of the territorial sea, was
eventually validated after much debate by the regime of the continental shelf un-
der UNCLOS 111 (1982), although, as we shall see later in Chapter 4, coastal states
must provide compensation to the rest of the world for economic development
extending up to 200 nautical miles beyond their shorelines on the basis of equity
and global justice (UNCLOS III: Article 76, Article 82, Annex II).?

Similarly, the Convention on Biodiversity (CBD) is heavily characterized by
debates on property rights and global justice. The principal issue in this instance
is how to balance between the property rights claims of host countries and those
of developed countries, who most often possess the scientific expertise to convert
plant genetic materials into commercially viable products (Yamin 1995). The
CBD is interesting because, although it recognizes the permanent sovereignty of
states over national resources, it nonetheless legitimizes international interest in
the conservation of resources (Birnie and Boyle 2002). The Convention also seeks,
in practice, to secure limited rights for these interests in terms of the utilization of
such resources, provided that the benefits arising from such endeavours are shared
on the basis of equity and justice. To this end, the Convention proclaims that the
conservation and sustainable utilization of these resources is the ‘common con-
cern of mankind’ and, in so doing, secures limited internationalization of the plant
generic resources in the developing countries.* This provision has subsequently
provided the basis for recent calls by some in the developed countries that the
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Brazilian Amazon should be regarded as the common heritage of mankind — a call
that has been soundly rejected by scholars and policy-makers from the developing
countries (Rosendal 1995; Baslar 1998; Mgbeoji 2004: 821-837).

Finally, a lot of the debates that are witnessed in the development of the dif-
ferent international forestry regimes (Forest Principles 1992; ITTA 1994) are
concerned with the issue of property rights. Here, the core issue is that most host
nations prefer to grant timber rights to rich and influential concessionaries, partly
in a bid to meet the demands of debt repayment, while neglecting the survival in-
terests of the communities that live and depend on the forested arecas. Gale (1998:
76), for example, observes that most forestry regimes are generally fashioned in
ways that privilege the interests and ownership claims of states over the ‘custom-
ary land rights of indigenous people inhabiting forested areas from the earliest
periods of recorded history’. Similarly, Humphreys (1996: 226) asserts that ‘the
rights to timber, as asserted by the timber traders and consumer and producer
delegations, and the rights to land, as asserted by the alliance between indigenous
peoples’ groups and NGOs, have been one of the most acute points of conflict
within’ most forestry regimes.

Determination of terms and rules of international commerce

The third distributional function of environmental regimes lies in their roles in
the regulation of international commercial activities. The bulk of the regulation
of international economic activities is currently undertaken by international eco-
nomic institutions such as the General Agreement on Tariffs and Trade (GATT)
and the World Trade Organization (WTO), but environmental regimes are increas-
ingly playing an important part in this regard, both directly and indirectly. In both
cases, questions of justice are usually one of the major issues of concern. Some
of the environmental conventions that bear directly on the rules of international
commerce include the Basel Convention on the Transboundary Movements of
Hazardous Wastes and their Disposal, the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) and the Convention on
Long-Range Transboundary Air Pollution (LRTAP). Others include the Vienna
Convention on the Protection of the Ozone Layer and the Montreal Protocol on
Substances that Deplete the Ozone Layer. As for indirect impact, it is probably
correct to say that almost all environmental agreements have some effect on inter-
national commerce in one way or another.

The Basel Convention acts as an umbrella for the global waste management
regime and regulates the movement and trade of hazardous wastes across the
borders of the over 168 countries that are signatories to this treaty. It is estimated
that the worth of the global waste management industry was about US$90 billion
in 1991 and US$500 billion in 2000 (Coll 1994: 7). UNEP estimates that there
was an annual production of around 440 million metric tonnes of toxic waste in
the 1990s and between 300 and 400 million metric tonnes in the 1980s. Within
the same period, it has also been estimated that up to 50 per cent of the volume
of toxic waste produced annually was transported across borders, with about
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1015 per cent going to developing countries (Hilz 1992: 20-21; Krueger 1999:
14; Clapp 2001: 24-27).

During the negotiation of the Basel Convention the poor developing countries
regularly invoked the concept of environmental justice (Chapter 5). They argued
that unregulated trade in hazardous wastes amounts to a violation of environmen-
tal justice because it enables the rich to externalize the environmental cost of their
production and consumption processes while forcing the poor residents of the
world to bear a disproportionate burden of toxic waste (Kummer 1995; Weiss-
man 2005: 28). Developed countries, on the other hand, wanted a waste regime
that would regulate waste trade in line with the neoliberal free-market philosophy
(Clapp 2001). In the end developing countries got their way, as the Basel Conven-
tion eventually banned the export of different categories of hazardous wastes from
Organization for Economic Co-operation and Development (OECD) countries to
non-OECD countries.

CITES controls international trade in about 28,000 species of plants and 5,000
species of animals. This list extends from aloes to pine trees and from mussels to
lions, although charismatic creatures such as African elephants, rhinos, bears and
whales remain the more prominent examples of animals whose trade is controlled
by CITES. The Convention works through a system of import—export permits
issued by a management authority under the control of a scientific authority. It
also enforces trade regulations on a wide array of products, including food prod-
ucts, exotic leather goods, wooden musical instruments, timber, tourist curios and
medicines derived from these listed species. It is estimated that the global trade in
species and their derivative products controlled under CITES amounts to billions
of dollars annually (Roe et al. 2002; van Korten and Bulte 2000). For example,
before the 1989 CITES ban, up to 770 metric tonnes of African elephant ivory,
corresponding to about 75,000 elephants, were exported both legally and illegally
per annum. This trade amounted to between US$60 and 75 million per year. The
main equity issue in CITES is that some see the blanket ban imposed by CITES as
being basically designed to satisfy the conservation and aesthetic fancies of West-
ern non-governmental organizations (NGOs) while seriously neglecting the eco-
nomic implications for national and local communities (Roe et a/. 2002; Swanson
1992). These authors argue that imposing a trade ban on elephant products, for
example, without making provision for adequate resources to pursue conservation
policies ultimately means that national and local communities are deprived of
valuable land/water resources for agriculture and livestock production (as they
compete for the same scarce resources with an ever-increasing elephant popula-
tion) (Roe et al. 2002; Khanna and Harford 1996). Consequently, they maintain
that a more equitable policy would be one that seeks to involve local people in
wildlife management, to strike a balance between ‘consumptive utilization and
non-consumptive income’ (Heltberg 1998) in addition to ensuring that a consider-
able part of the income generated trickles down to local and land-use decision
makers (Roe et al. 2002; Heltberg 2002). The merit of this argument has been
recently recognized by some in developed countries, who, in turn, have started a
number of schemes such as the ‘debt for nature swap’ to compensate national and
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local communities for conservation programmes that impact negatively on their
revenue and livelihood. The key policies of CITES, however, are not yet consist-
ent with this philosophy.

The Vienna Convention on the Protection of the Ozone Layer, including
the Montreal Protocol on Substances that Deplete the Ozone Layer, is another
environmental regime that has a direct impact on international commerce. This
multilateral environmental agreement places an import ban on various categories
of ozone-depleting substances (ODS) such as methylbromide and bromochlo-
romethane, which is worth billions of dollars. It also bans the export of ODS to
any country that does not comply with the production control of the Convention.
In addition, it has established a worldwide licensing system to track the import
and export of ODS across the globe. The equity issues arising from this agree-
ment have been the subject of much attention in the literature and policy circles
(Benedick 1989; Rowlands 1991; Litfin 1994; Agarwal et al. 2001). The major
issue here is that the developed countries wanted to impose a global ban on the use
of low-cost ODS based on calculations that are completely insensitive to the eco-
nomic and developmental needs of less industrialized countries. However, some
developing countries, notably China and India, insisted that they would not be
bound by such a convention, which seeks to outlaw a practice that aided Western
economic growth for decades, after which adequate incentives were provided to
enable these countries to switch to more costly technologies (Benedick 1989, 1991;
Soroos 1997). In a gesture of international equity, contracting parties eventually
established a 10-year grace period before developing countries were obligated to
follow the agreed reduction schedule for the controlled substances. On the same
basis of equity they also made allowances for the so-called basic need production,
which allows limited production for use in refrigeration and air conditioning. The
Convention also established a special fund to promote the participation of the
developing countries, with an initial budget of US$160 million. As of the end of
2002, the total amount committed to the fund was around US$1.6 billion (Stokke
and Thommessen 2003: 106).

As stated above, virtually all environmental regimes have implications for in-
ternational commerce in one way or another. Consider, for example, the relatively
‘innocuous’ Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matter, which aims to ‘prevent indiscriminate disposal at sea
of wastes liable to create hazards to human health or harm living resources and
marine life’. Although the focus of this regime is on the environmental quality
of the marine environment rather than international trade, the Convention has
nonetheless regulated business and commerce involving up to 17 million tonnes
of industrial waste, 20 million tons of sewage sludge and 400 million tonnes of
dredged materials.’ Clearly, by these regulations, the Convention imposes a sig-
nificant financial burden on states that have been using the sea as a major sink for
waste disposal for several decades. In North—South equity terms this means that
most developed countries are able to enjoy reasonable periods of ‘free ride’” with
respect to using the sea as a global dumping ground whereas most developing
countries are deprived of a similar opportunity.® A similar condition of inequity
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in the use of global sink exists in many other environmental regimes, including
the Convention for the Prevention of Pollution from Ships (MARPOL) and the
Convention on Climate Change.

Burden sharing

This section discusses the distributional function of regimes that has come to be
generally known as ‘burden sharing’ (Grubb ef al. 1992; Young 1991; Shue 1993;
Hayes 1993; Toth 1999). Under this unique category is the climate change re-
gime and, to a lesser extent, LRTAP. Burden sharing in the sense used here is
a relatively new dimension of the distributive functions of multilateral environ-
mental regimes. The characteristic feature of these environmental regimes is that
they provide the framework for states to share responsibilities, which requires
profound changes to be made in the economic and political structures of states
and even involves tough choices at individual and household levels (Paterson
and Grubb 1992; Auer 2000; Rayner and Malone 1998; IPCC 2001). However, it
should be noted that the terminology ‘burden sharing’ is somewhat misleading in
at least two ways. The first is that the other distributional functions of regimes, as
much of the discussion in the previous sections has shown, also involve the shar-
ing of responsibilities among nations in one way or another. And insofar as these
responsibilities require some form of economic sacrifice, they also qualify to be
seen as performing the function of burden sharing. The second is that the term
‘burden sharing’ tends to hide the fact that there are some nations, regions and
private organizations who tend to benefit from the climate change problem and/or
the international effort to mitigate climate change (Kasperson and Dow 1991;
Rayner and Malone 1998: 306; Bachram 2005). Nevertheless, the term continues
to be relevant in distinguishing these regimes from other resource regimes where
the main emphasis is on trade regulation or granting access to shared or common
property resources.

Climate change has at least three main distributional aspects and the equity
function of the international regime for climate change mitigation closely follows
these. The first is that the impact of climate change in the various countries and
regions of the world is, and will continue to be, highly differentiated. Although
producing net benefits for some (at least in the short term), climate change will
produce extremely negative and, in some cases, intolerable conditions for others
(Godrej 2001; Adger et al. 2006). For example, changes in weather patterns would
mean that ‘growing seasons in high latitudes could be extended while lower lati-
tudes experience drought’ (Rayner and Malone 1998: 306). The implication is that
climate change would lead to an abundance of food production in the middle and
high latitudes while causing famine and starvation in regions in the lower latitudes
(Royal Society 2006: 9). At the same time, changes in mean climate conditions
would lead to changes in patterns of river flow — a situation likely to open new
routes for navigation and shipping while leading to a loss of jobs and investment
as old familiar routes become less accessible (Rayner ef al. 1998: 306). Overall,
immense perturbations in accustomed patterns of living and interactions between



26 Setting the scene

states will be introduced as changes are witnessed in the biogeophysical con-
ditions of coastal zones, forests, water resources and biodiversity (Pearce et al.
1996; IPCC 1995, 2001, 2007a,b).

Moreover, the available scenarios and models that integrate forecasts of pat-
terns of climate change with other relevant economic and social dimensions
which interact with it predict that the severest impact of global climate change
will be felt within countries and regions already suffering from low income and
harsh socio-economic conditions (IPCC 2007b; Stern 2007). For example, cli-
mate change would produce additional pressure in central Asian, Mediterranean
and African countries that already suffer high level water stress; the livelihoods
of most islanders who depend on fishing on the highly temperature-sensitive coral
reefs for their daily survival would be seriously threatened and a minimal amount
of sea-level rise would spell unimaginable disaster for several low-lying countries
where the populations are already living in conditions of abject poverty (Dow et
al. 2006; Royal Society 2006: 9; IPCC 2007b). At the same time, climate change
will have differential impacts along age, sex and ethnic lines. Again, in most cases,
it is those who are more vulnerable who will suffer the greatest impact.

The second dimension, which relates to the first, is that the cost of mitigating
climate change in different countries and regions is highly varied. Differentials in
the costs of mitigation are, in part, related to differences in the type and extent of
impact, but are also related to differences in economic and technological capabili-
ties and structures. Hence, even if the impact of climate change were to be equal
across the board, the question of whether all nations should be made to contribute
equally to its mitigation would still be valid. The validity of the question increases
when, in addition to differences in economic and technological capabilities, dif-
ferences in the emission profiles and contributions of different countries and re-
gions to global climate change are factored in. Mitigating global climate change
entails a reduction, or at least stabilization, of greenhouse gas emissions. This, in
turn, requires a range of actions, from profound changes in the political, social
and economic structure of countries to changes in lifestyles and daily choices
(IPCC 1995, 2001). However, whereas some countries are well placed to make
the sorts of commitments and investments that could produce significant reduc-
tions in emissions without much stress, the socio-economic conditions of many
other countries would be hugely affected in the event of a commitment even to
a minimal amount of emission reduction. It follows that the emission reduction
scenarios or other policies aimed at mitigation, as adopted by an international cli-
mate regime, will have enormous implications for economic inequalities between
countries (IPCC 2001: 118, 123, 253, passim).

The third distributional dimension of climate change is the differences in the
costs of adapting to climate change. Initial efforts to respond to climate change
focused mainly on mitigation via various emission reduction and stabilization
projects. However, more recently, attention has also turned to efforts geared to-
wards adapting to the economic and ‘social consequences of the global warming
that will not in fact be avoided’ (Shue 1994: 121). The context for distributional
implications of climate change adaptation closely follows what has been discussed
in the previous sections: differences in impact, differences in degrees of vulner-



Regimes as a medium for justice 27

ability, differences in capabilities and differences in contributions. Generally, it is
expected that rich countries are better placed to adapt to climate change than poor
countries (Paavola 2006; Adger et al. 2006; IPCC 2007a,b; Stern 2007). Indeed,
most developing countries have barely enough resources to maintain a basic in-
frastructure and social services let alone having reserves to devote to adaptation
schemes. Agricultural and other income-producing activities are often undertaken
under precarious conditions meaning that slight changes in physical or material
conditions bring about huge losses of lives and income (Paavola 2006; Thomas
and Twyman 2006). For example, Mozambique’s annual growth rate was drasti-
cally reduced from 8 per cent to 2.1 per cent because of the floods and cyclones
that hit some parts of the country in 2000 (World Bank 2001). Similarly, the same
wave of drought and cyclones drastically reduced Kenyan hydroelectric power
output forcing the country to appeal to the World Bank for a US$72 million emer-
gency loan in the same year (World Bank 2000). Again, the distributional effect
of an international burden-sharing regime lies in its sensitivity to these variations
in the imperatives of adapting to the negative consequences of climate change and
the wide differences in the circumstances of different countries and regions, both
in terms of capabilities and contribution. To some extent, parties to the Conven-
tion on Climate Change recognize all of the three dimensions discussed above.
Yet, as we shall see in Chapter 6, serious disagreements remain over how these
equity concerns should be addressed. But what can be said at this stage, in line
with what has been discussed in previous sections, is that international regimes
play a vital role in either intensifying or altering existing disparities of power and
wealth between countries.

Affirmation of basic rights and the allocation of liability for
damage

The last, but by no means the least, distributional function of global environmen-
tal regimes is their role in the allocation of liability for damage in connection with
the use of the environment and the affirmation of basic rights to environmental
resources (Sands 1992b; Kummer 1995; Hayward 2000). There are a growing
number of environmental regimes that aim to ensure adequate liability and effec-
tive compensation for damages suffered in connection with the use of the environ-
ment. Two such examples are the International Convention on Civil Liability for
Oil Pollution Damage (CLC) (Brussels 1969, 1976 and 1984) and the Conven-
tion on Civil Liability for Damage Caused during Carriage of Dangerous Goods
by Road, Rail and Inland Navigation Vessels (CRTD) (Geneva 1989). Other ex-
amples include the International Convention on Liability and Compensation for
Damage in Connection with the Carriage of Hazardous and Noxious Substances
by Sea (HNS) (London 1992), the International Convention on Civil Liability
for Bunker Oil Pollution Damage (Bunkers Convention) (London 2001) and the
Basel Protocol on Liability and Compensation for Damage Resulting from the
Transboundary Movements of Hazardous Wastes and their Disposal (see Chap-
ter 4).

What these conventions have in common is that that they seek to ensure
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justice, usually in the form of full and adequate compensation for victims of
various kinds of pollution or accidents that involve individuals from different
nationalities. Some of the conventions set both minimum and maximum limits on
the amount of compensation that can be paid to an accident victim whereas others
set a maximum time frame for the completion of cases. In all, they mimic national
judicial systems in trying to ensure that justice is done, taking into considera-
tion the relevant facts of any particular case. The significance of this category of
environmental regimes lies, first, in the fact that they frequently authorize judicial
actions and compensations across national boundaries. Second, they sometimes
recognize not only states but also individuals as legal entities subject to claim or
to be sued in the event of transboundary environmental accidents or accidents
that occur in areas beyond the jurisdiction of states, such as the high sea. Third,
these regimes are also important in enabling ordinary citizens to secure compen-
sation from very powerful transnational corporations and organizations. This is
not to say that these regimes are always effective or perfect, but that they remain
significant as a means of actualizing some of the basic rights contained in mega-
environmental declarations and, by so doing, serve as a means of distributing
economic burdens internationally.

At the same time, there are dozens of international charters proclaiming differ-
ent sorts of human rights in direct relation to the environment. Although the exact
legal status of these proclamations continues to be the subject of much specula-
tion, it remains both legally and politically significant that most of them are admit-
ted in high-profile documents, some of which are generally regarded as landmarks
in the evolution of international environmental law and policy (Hayward 2000,
2005). Principle 1 of the United Nations Conference on the Human Environment
(UNCHE; Stockholm Declaration) condemns colonialism, apartheid, racial dis-
crimination and other forms of unjust political systems and, in the same breath,
declares that all individuals have ‘the fundamental right to freedom, equality and
adequate conditions of life, in an environment of a quality that permits a life
of dignity and well-being’ (UNCHE 1972: Principle 1). The Rio Declaration on
Environment and Development endorses the view that everyone is ‘entitled to
a healthy and productive life in harmony with nature’ (ibid.: Principle 1) and
that the rights to development of states must be ‘fulfilled so as to equitably meet
developmental and environmental needs of present and future generations’ (ibid.:
Principle 3).7 It also allows that ‘the special situation and needs of developing
countries, particularly the least developed and those most environmentally vul-
nerable, shall be given special priority [and that] international actions in the field
of environment and development should also address the interests and needs of
all countries’ (ibid.: Principle 6). Subsequently, many other conventions dealing
with specific global environmental problems have proceeded to recognize and
incorporate portions and aspects of these proclamations in their texts.

However, by far the most elaborate document on the rights of individuals and
groups as they relate to the environment is the Draft Principles on Human Rights
and the Environment (E/CN.4/Sub.2/1994/9), compiled on 16 May 1994 by an
international group of experts on human rights and environmental protection
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under the guidance of the United Nations in Geneva. The key argument upon
which this text builds is that ‘sustainable development, an ecologically sound
environment and other human rights, including civil, cultural, economic, politi-
cal and social rights, are universal, interdependent and indivisible’ (Parts 1 and
2). Following from this, the document proceeds to enunciate various kinds of
environmental rights including the right to freedom from pollution and environ-
mental degradation, the right to safe and healthy food and the right to clean water
adequate to well-being, as well as the right to adequate housing. Other rights
proclaimed in the document include the right to land and the right to a secure,
healthy and ecologically sound environment. It is clear that, in articulating these
principles, the expectation is that states functioning independently and jointly by
way of international organizations should work to secure these rights for the hu-
man population in ways that promote international justice. However, as indicated
earlier, most of these declarations have not been backed up by concrete actions by
the international community.

Equity concerns in international regime texts

It is equally significant, from the viewpoint of an ethical analysis of institutions, to
note that most multilateral environmental agreements now contain explicit refer-
ences to international justice. In other words, it is possible to argue that the notion
that regimes have important distributive functions, and that justice is a vital pre-
condition for their operation, is gradually being institutionalized. Finnemore and
Sikkink (1998: 888) have suggested that international norms go through a ‘life
cycle’. They suggest that the first stage is the point of ‘conception’, when some
‘moral entrepreneurs push a candidate norm’ (Friedheim 2000: 191). Next, a norm
may reach a ‘tipping point’ — a term they use to mean that the concept has become
frequently adopted in the vocabulary of states, policy-makers and relevant inter-
national organizations. This is followed by the stage of norm ‘cascade’, which
means that such a norm has been formally adopted in the practice of institutions.
The stage of ‘internalization’ is reached when a norm commands habitual obedi-
ence from international actors.

It is not always easy to tell exactly the precise stage of a norm on the basis of
Finnemore and Sikkink’s model. But what is generally acknowledged is that it is a
mark of progression when a norm moves from being verbally articulated to being
explicitly incorporated in the text of international agreements (Bernstein 2001;
Friedheim 200)). On this basis it is interesting to note that almost all of the global
environmental agreements articulated since 1972 contain at least one reference
to international justice and equity in the convention’s text (see also Kokott 1999:
179). For example, the 1972 Convention on the Prevention of Marine Pollution
by Dumping of Wastes and Other Matter pledges in its preamble due recognition
‘of the interests and capacities of the developing countries’ in the design of its
policies. UNCLOS III states as one of its main objectives the promotion of ‘equi-
table and efficient utilization of the resources of the sea in ways that will promote
international economic justice’. The phrase ‘taking into account the needs of the
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developing countries’ is used eight times in the 1989 Basel Convention on the
Transboundary Movements of Hazardous Wastes and their Disposal. The Mon-
treal Protocol on Substances that Deplete the Ozone Layer acknowledges that
‘special provision is required to meet the needs of developing countries, including
the provision of additional financial resources’.

Similarly, all of the conventions articled during the 1992 UNCED in Rio
equally embody some commitment to international justice. In the United Na-
tions Framework Convention on Climate Change (UNFCCC), parties pledge to
tackle the problem of climate change ‘in an equitable manner and in line with the
common and differentiated responsibilities principle’ (Article 3). Article 1 of the
Convention on Biodiversity (CBD) declares its objective as being to seek the ‘sus-
tainable use and equitable sharing of the benefits arising from the utilization of
genetic resources’. The term ‘equitable sharing’ is also used in three other places
in the Convention text (Articles 5; 8 (j); 19). The Forest Principles recognize the
‘rights of indigenous peoples and of forest dwellers’ and, also, the need to share
‘the profits from biotechnology products and genetic materials taken from forests
on mutually agreed terms’. Indeed, the singular stated goal of the Rio conference
was the ‘establishment of a new and equitable global partnership through the
creation of new levels of co-operation among states, key sectors of societies and
people’.

In sum, it is clear that environmental regimes perform significant distributional
functions at the international level. What is interesting, however, is that, given,
as noted, that there are different interpretations of justice, all of which produce
different outcomes, little scholarship is devoted to studying which notions of
justice underpin the main regime policies or, more generally, the exact impact
of these moral commitments on the operation of regime policies. The general
impression one gets is the belief that the demands of justice have been satisfied
simply because parties have inserted a few clauses in regime texts purporting
to pursue justice in dealing with a given environmental issue. By far the most
common approach has been to focus on regime effectiveness based simply on the
liberal institutionalist thinking that regimes are effective when they ‘alter states’
behaviour’ (Young 1998: 269) or ‘meet set objectives’ (Keohane et al. 1993: 3;
Young 1999). Neglecting the fact that the objectives of regimes might well be
conditioned by norms and interests that are power determined, it is concluded
plainly that setting targets and signing agreements equals justice for all state par-
ties. Accordingly, as far as I know, there is no single convention text in which
parties attempt to give explicit meaning to the notion of justice, at least as it ap-
plies to the environmental issue-area in consideration. For example, Article 2 of
the CBD is devoted to the definition of the key terms used in the convention text.
In this Article, 17 operating phrases, including what parties mean by ‘sustain-
able use’, ‘biodiversity’, ‘habitat’ and ‘ecosystem’, are all defined, supposedly for
the sake of clarity. However, complete silence is maintained with respect to their
understanding of ‘equitable share of resources’. Yet, the main objective of the
Convention (Article 1) remains:
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[t]he conservation of biological diversity, the sustainable use of its compo-
nents and the fair and equitable sharing of the benefits arising out of the
utilization of genetic resources, including by appropriate access to genetic
resources.

Perhaps this oversight represents a broader pattern within the domain of
international relations, in which many attempts to make sense of international
co-operative efforts proceed from positivist assumptions and a framework that
marginalizes the role of ideas and values and proceeds without due recognition of
what Hugh Dyer calls ‘the normative essence of political relations’ (Dyer 1989:
178; cf. Thompson 1992; Holland 2000).

Conclusion

Although the international development of environmental consciousness did not
follow a path that recognized the intimate connection between environmental
conservation and distributional justice, issues of distribution have become a very
prominent aspect of regime operation. International environmental regimes now
have very significant distributional functions including granting access to shared
common resources or the global commons, allocating property rights among states,
determining and shaping the rules of some aspects of international commerce, dis-
tributing the responsibilities and burdens of responses to global climate change
and enabling the institutionalization of transboundary environmental rights. Fur-
thermore, most regime texts now contain explicit (if contradictory) references to
international justice. Although it is noted that this practice on its own does not tell
us much about the specific content of regimes or whom such rules privilege, it
nonetheless signifies a certain amount of progression in the institutionalization of
equity norms in international environmental co-operation. Dominant approaches
to regime analysis remain firmly rooted in rational choice analytical models al-
though an increasing body of work seeks to highlight the importance of questions
of justice in global environmental regimes. What is largely missing from this body
of work, however, are more empirical accounts to study or demonstrate which
notions of justice underpin specific regime policies or, more broadly, the impact
of justice aspirations in multilateral environmental agreements. This task will be
undertaken in the later chapters of this book. However, in the next chapter, more
of the groundwork for this empirical analysis is set out by briefly discussing the
various conceptions of justice from which parties tend to draw in their contesta-
tions for justice in the course of regime development.



3 Towards a theory of global
environmental justice

The previous chapter provides a broad picture of the roles of environmental re-
gimes as a medium for distributive justice in the international arena. It was noted
that the need for distributive equity in international regimes is now widely ap-
preciated. At the same time it was observed that, although there are contending
interpretations of what justice entails in practice, little is said about the actual
notions of justice that underpin core global environmental policies.

The function of this chapter is to provide a concise overview of the main con-
ceptions of justice from which parties to international environmental conventions
draw at one point or another, and to indicate how such ideas of justice intertwine
with the notion of global environmental sustainability. This account enables us to
see how the arguments and positions of states and other autonomous actors reveal
important differences in their political philosophy and normative value systems.
The theories discussed include justice as: (i) utilitarianism; (ii) liberal egalitarian-
ism; (iii) property rights; (iv) mutual advantage; (v) communitarianism; and (vi)
meeting needs.

After discussing these six different conceptions of justice, a brief review of the
conceptual arguments for and against the idea of global justice is given. Hence,
in addition to providing background knowledge that will facilitate the empiri-
cal analysis undertaken in subsequent chapters, this chapter also aims to provide
some initial insights into how the notion of global environmental justice may be
conceptualized. The idea is not, of course, to suggest that one conception of jus-
tice is superior to another, but simply to show what kind of environmental policies
or programmes might be expected to result following the consistent application
of a particular notion of justice.! Before proceeding it is important to clarify that
these theories of justice were not originally formulated with the purpose of guid-
ing politics between states. Rather, they were originally developed for dealing
with questions of justice within national territories. As Caney (2001: 974) puts
it, political philosophers ‘have traditionally assumed that ideals of distributive
justice should operate, if they operate at all, within countries’. Nevertheless, in
the absence of an overarching theory of global justice, they remain the starting
point for any meaningful discussion on the conceptions of justice in international
institutions.’
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The concept of justice

An extremely rich and diverse debate exists on the concept of justice in Anglo-
American political philosophy. In fact, some scholars would claim that moral
political philosophy originated around debates about justice (cf. Plant 1991: 1;
Kymlicka 2002: viii). The richness of this debate can be seen as an advantage for
anyone wishing to conduct a critical inquiry into the subject, as there is no scarcity
of materials touching on any aspect of the concept. However, the diversity and the
enduring nature of some of the controversies can so confuse or cause such despair
that many have ‘given up, in effect, the possibility of a nonarbitrary resolution of
disputes about justice’ (Sterba 1980: 4).

In spite of this controversy, the concept of justice retains a unique position as
the ultimate moral guide to political actions and a potent tool for socio-political
mobilization. In the everyday ordinary lives of individuals, both at national and
subnational levels, people tend to assign special weight to arguments that are
based on claims for justice. Aristotle distinguishes between universal and particu-
lar justice. In the former sense, justice is coextensive with virtue and, therefore,
can be considered to be the greatest of all virtues. ‘In justice’, he says, ‘is every
virtue comprehended’ (Aristotle 1847/1998). Part of the justification Aristotle of-
fers is that, whereas most other forms of virtue, such as, for example, temperance,
concern man’s relation to himself, ‘justice, alone of all virtues is thought to be
“another’s good” because it is related to our neighbors; for it does what is advan-
tageous to another, either a ruler or a co-partner’ (ibid.: 108).

Many other philosophers share Aristotle’s sentiment. Barry and Matravers
(1997: 141) describe justice as a ‘necessary virtue of individuals in their interac-
tions with others and the principal virtue of social institutions’. For Hume (1975),
justice is the most important virtue of political institutions. He describes institu-
tional injustice as the ‘greatest public wrong’ (p. 50) and contends that personal
injustice is the vice that is the most apt to cause men ‘to entertain the strongest
ill will” against others (p. 49). John Stuart Mill referred to justice as ‘the chief
part, and incomparably the most binding part of all morality’ (Mill 1973: 465).
St Augustine considered that the very legitimacy of a state rests upon its claim to
do justice. In the absence of justice, he says, a state is nothing but ‘a large robber
band’ (1984: 139). Rawls (1971) considered that ‘justice is the first virtue of social
institutions’ (p. 3). He argues that any institution, no matter how effective, de-
serves to be abolished if found to be unjust, because ‘the rights secured by justice
are not subject to political bargaining or the calculus of social interests’ (pp. 5,
28). Rawls insists that individuals cannot be expected to accept social regulations
or engage in social co-operation unless the terms by which society operates are
seen as reasonably just. He says:

Each person possesses an inviolability founded on justice that even the wel-
fare of the society as a whole cannot override. For this reason justice denies
that the loss of freedom for some is made right by a greater good shared by
others. It does not allow that the sacrifices imposed on a few are outweighed
by the larger sum of advantages enjoyed by others.

(Ibid.: 3-4)
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What emerges from the discussion above is that, despite the lack of agree-
ment on a common conception of justice, there remain, as Sterba puts it, some
‘assumptions and distinctions regarding justice that we do hold in common even
when our conceptions of justice differ’. Sterba argues that these basic assump-
tions and distinctions are what, in fact, constitute the ‘very “concept of justice”’.
It is the presence of these shared intuitions that ‘makes alternative conceptions of
justice alternative conceptions of justice’ (Sterba 1980: 2). Rawls endorses this
distinction between the concept and the conceptions of justice. For Rawls, justice
remains at the heart of moral political philosophy even though there are disagree-
ments over the various conceptions, that is, how the concept may be interpreted in
practice (Rawls 1971: 5, 1993: 14). It is easy, for instance, to agree with Aristotle
that justice is all about giving individuals their dues or treating individuals con-
cerned as equally deserving. The disagreement starts, however, once we begin to
consider what it is that people deserve.

The above point is important because it suggests that, disagreements over con-
ceptions of justice notwithstanding, it is not the case, as cynics sometime argue,
that disagreements over conceptions of justice imply that the concept is meaning-
less and at best serves as a mere cover for raw interests or underlying power rela-
tions in regime development. Of course, there are many actions, both in national
and international domains, that are motivated by greed and the selfish interests
of political actors. But there are also many events and international programmes
‘in which self-interest does not seem to have been a force; which drove out of
considerations of justice, and even in which awareness of philosophical thinking
about justice was of value’ (Brighouse 2004: 5). At the same time, many would
admit that, although moral concepts are particularly notorious for their ‘malle-
ability’, it does not imply, as Walzer (1977: 9-12) argues, that these concepts
can be regarded as subject to limitless manipulation or as words of ‘inconstant
signification’. As he says, “When we charge a man with treason, we have to tell
a very special kind of story about him, and we have to provide concrete evidence
that the story is true. If we call him a traitor when we cannot tell that story, we are
not using words inconstantly, we are simply lying.’

Franck (1995: 17-20), in a similar vein, argues that, although the concept of
fairness is both ‘relative and subjective’, it does not lend itself to unlimited choic-
es but rather remains circumscribed within the ambit of shared basic assumptions
that govern the discourse. Henry Shue could also have had this argument in mind
when, commenting on what he calls the “unavoidability of justice’ between rich
and poor nations in the climate change regime, he stressed that ‘whatever jus-
tice may positively require, it does not permit that poor nations be told to sell
their blankets in order that rich nations may keep their jewellery’ (Shue 1992:
397). The point, then, is, first, that the notion of global environmental justice does
not become morally or politically insignificant simply because there are differ-
ent viewpoints on what justice entails in practice. Second, the fact that parties
commit to pursue justice in an international environmental agreement does not
immediately tell us the kind of policies that will emerge or whose interests such
programmes will privilege. It is precisely for these two reasons that the kind of
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analysis undertaken later in this book is required to assess the core policies of
regimes not only in relation to the interests of the various blocs but also in relation
to some of the basic goals associated with the concept of global environmental
sustainability.

Main conceptions of justice

The following is a brief discussion of the six main conceptions of justice and
how they intertwine with the idea of global sustainability. Dobson (1998) pro-
vides a very extensive and elaborate way of thinking about principles of justice
with respect to environmental sustainability. Basically, he argues that principles
of environmental justice can be distinguished on the basis of four different ques-
tions. The first question is whether the conception of justice includes or excludes
non-humans as rightful dispensers and recipients of justice. The second ques-
tion concerns the basic structure of the conception of justice. By basic structure
Dobson means ‘a combination of answers to questions regarding partiality, pro-
ceduralism, and universalism’ (p. 69). The first (partiality) questions whether a
theory of justice ‘is impartial with respect of the good’ or the prescribed formula
depends on the nature of the notion of the good. The second (proceduralism) asks
whether a conception of justice focuses on procedure or on outcomes. The third
(universalism) asks whether a principle of justice is applicable globally or it is
tied to particular communities. The third main question is what is to be distributed
— whether it be environmental goods or bad. The final question is what the prin-
ciple of distribution is.

Although Dobson’s taxonomy is very useful, it is not adopted in the following
discussion. Rather, my account is based around the principles of distribution that
each conception of justice prescribes. Apart from being complicated, the practi-
cal use of Dobson’s categorization in understanding the contestations of justice
from a North—South equity context is doubtful. Besides, the stuff of any theory of
justice resides in the principle of distribution it recommends, and questions about
procedure are relevant only as a means to establish the morality of the outcome
or combination of outcomes envisaged.> As Rawls (1971: 30) puts it, ‘All ethical
doctrines worth our attention take consequences into account in judging rightness.
One which did not would simply be irrational, crazy.’

Justice as utilitarianism

Utilitarianism as a moral political theory has a long and distinguished ancestry.
Developed by eminent scholars such as Jeremy Bentham, Richard Hare and John
Stuart Mill, it provides, as Will Kymlicka puts it, ‘a kind of tacit background
against which other theories have to assert and defend themselves’ (Kymlicka
2002: 10). A utilitarian conception of justice derives the requirements of justice
from ‘considerations of social utility in such a way that following these require-
ments will result in the maximization of total happiness or satisfaction in the soci-
ety’ (Sterba 1980: 8). Utilitarians claim that the morally right acts or policies are
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those that produce the greatest happiness for the members of the society. Hence,
in utilitarian terms, justice is about designing political institutions and rule struc-
tures of such institutions to promote the greatest possible amount of happiness for
the greatest number of people (Bentham 1970; Mill 1973; Hare 1981).

The utilitarian philosophy arose in Britain mainly as a radical critique of feudal
superstition and the then elitist social structure wherein inequality was defended
and justified ‘in terms of some ideologically biased conception of tradition, na-
ture, or religion’ (Kymlicka 2002: 47). The main objective was, therefore, to pro-
vide a robust and coherent moral philosophical justification for the restructuring
of the society in favour of the ‘historically oppressed and against the privileged
elite’ (ibid.: 47). Utilitarianism is, therefore, avowedly consequentialist. It focuses
solely on the outcome or the end result rather than on history or procedure. The
key question is whether and to what degree people’s lives are made better or worse
by the consistent application of a given policy or course of action. The focus on
consequences means that utilitarianism provides a fairly straightforward way of
resolving moral questions. Given a choice of policies, utilitarians would simply
seek to determine the impact of each choice or set of choices on human welfare.
The option or set of options that is considered to produce the greatest maximum
utility (greatest happiness for the greatest number of people) is regarded, on this
doctrine, as the most just course of action. ‘After all’, says Mill, ‘utility is the
ultimate appeal on all ethical questions’ (Mill 1973: 485).

The attraction of utilitarianism is the emphasis it places on human welfare as
well as its rejection of moral elitism. Equally attractive is the focus on end results,
which provides an easy reading of the consequences of the application of a given
policy on the population. Thus, rather than focus on a set of rules or procedures,
it insists that the rightness or justice of a given set of institutional principles can
only be measured in terms of its ultimate consequences on human beings. Utili-
tarianism has also been considered progressive in that it does not seek to derive
the rightness of actions from the defence of particular cultural traditions or by
the appeal to a higher transcendental moral being (Barry and Matravers 1997:
143). Adherents therefore take pride in the fact that this theory of justice has a
global application and is defensible against the charge of moral ethnocentrism.
Ethnocentrism relates to the notion that the principles of justice are ultimately
localized and, therefore, incapable of being applied across cultures and social
systems without violating the moral preferences of these systems (see the discus-
sion on communitarianism below).

However, this idea of justice and morality does have important drawbacks.
There are problems with how to define utility. There are also problems with how,
and even whether, utility, whichever way it is defined, ought to be maximized.
And there are problems with how to aggregate utility within and across borders
and what to do when the utilities of different people conflict. All of these have
important implications for discussions on environmental sustainability and global
distributive equity.

Taking the first concern, many utilitarians define utility in terms of the expe-
rience or sensation of pleasure. But this is hardly consistent with the way that
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most people see life in the real world. As Robert Nozick has famously argued,
not many people would opt to be hooked continually to a wonder machine even
with the promise that such a machine would produce in them a stream of unend-
ing, most pleasurable sensations for the rest of their lives (Nozick 1974: 41-45).
People often think of a meaningful life as consisting of doing a range of things and
working towards different types of goals, some of which might not be considered
particularly pleasurable. In embracing the concept of sustainable development,
there is a tacit acknowledgement that human welfare does not necessarily entail
seeking the greatest experience or sensation of pleasure that can be obtained. As a
matter of fact, the concept of sustainability urges a prudent lifestyle that includes
the need to preserve resources for the benefit of future generations even when this
entails some form of self-denial on the part of existing generations (World Com-
mission on Environment and Development 1987; United Nations Conference on
Environment and Development 1992). Hence, a hedonistic definition of welfare
or utility sits uneasily with the concept of global sustainable development.

Some of those attracted to the utilitarian doctrine have sought to avoid this
objection by defining utility in terms of preference satisfaction. According to this
view, the idea of utility as pleasure is abandoned and welfare is rather conceived
in terms of satisfying preferences, whatever these might be. Justice, therefore, en-
tails not trying to maximize pleasure but trying to optimize people’s preferences,
whatever they are. But this approach hardly avoids the conflict posed by the notion
of sustainability. The simple reason is that utilitarianism as maximization of pref-
erence clearly implies that preferences which are decidedly unsustainable must
be weighted equally with those that are more sustainable and environmentally
friendly. Added to this is the problem that satisfying people’s preferences does not
necessarily contribute to their well-being. It might seem all right initially to let the
whole population relish the pleasure of using big gas-guzzling cars, but prefer-
ence satisfaction might not ultimately contribute to welfare if it turns out that
such an indulgence leads directly to changes in weather patterns with catastrophic
consequences. The idea of the precautionary principle as a socio-legal concept is
precisely the notion that it is more ethical to avoid satisfying a given preference
if there are grounds to believe that the consequences of such preference satis-
faction might be potentially severe. Authors such as Epstein (1980), Arrow and
Fischer (1974), O’Riordan and Cameron (1994) and Gollier et al. (2000) show
that a risk-neutral society will favour policy options and decisions that allow for
more flexibility in the future over options that are certain to produce irreversible
consequences. It seems that simply having a preference for something does not,
in general, make it valuable. Rather, there are occasions, such as the examples
of cycling, eating a healthy diet, etc., when the value of an exercise suffices as a
reason for preferring it.

However, there are still deeper problems. Once it is conceded that human wel-
fare consists of a range of preferences rather than simply seeking pleasurable
feeling, it means that maximizing utility entails having a ‘utility function’, which
results from the aggregation of the long list of factors affecting human welfare in
the real world. But it is horrendously complicated to arrive at this function for a
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single individual given that many of the preferences might be incommensurable
(Kymlicka 2002: 27-29). Even if it were possible to arrive at a neat utility func-
tion for an individual, it would be virtually impossible to aggregate preferences
across societies and between countries. This problem is often encountered in dif-
ferent forms in the development of regimes. For instance, differences in views
over imposing a moratorium on whaling, mining in Antarctica or the conservation
of African elephants and rhinos reflect, in part, differences over utility functions
and which preferences ought to be maximized. Indeed, one of the criticisms often
levelled against regimes is that the approach is undemocratic and not preference
neutral. Ruggie (1993), Cox (1983), Tooze (1990) and Bernstein (2001) among
others have all forwarded the argument that current regimes emphasize a global
collective utility welfare rooted in the hegemonic liberal pluralist framework
(Tooze 1990: 211-212). Many other scholars have made the point that the implica-
tion of utilitarian politics even at the national level is that legitimate moral claims
and aspirations of individuals may be endlessly sacrificed in a bid to achieve
overall maximum well-being (Rawls 1971: 27; Nozick 1974: 155; Williams 1981:
51-53).

Justice as liberal egalitarianism

The main distinguishing feature of liberal egalitarianism as an idea of justice is
that it ‘attempts to combine both liberty and social equality — especially in the
form of economic liberty and political equality — into one ultimate moral ideal’
(Sterba 1980: 5). There are many formulations of liberal egalitarianism but their
differences are merely in the ways that they try to weave and allow trade-offs
between liberty and other social goods (Rawls 1971; Dworkin 1985; Barry 1989).
In its most famous formulation, however, liberal egalitarianism springs from the
works of philosopher John Rawls, especially as expounded in A4 Theory of Justice
(1971). Accordingly, this discussion of liberal egalitarianism will focus mainly on
Rawls’ formulation of justice.

Rawls sets his theory of justice as a counterpoint to utilitarianism, which he ac-
cuses of not taking ‘the distinction between persons seriously’ (1971: 27). Rawls
is concerned with social justice, that is, the justice of the ‘basic structure of the
society’. His focus is the justice of political and social institutions, the structure of
which, he says, greatly affects the life chances of citizens and their ability to lead
meaningful lives (Rawls 1971: 4, 1993: 68). In formulating his theory of justice
Rawls draws upon social contract theories well established by philosophers such
as Kant, Locke and Rousseau. These distinguished seventeenth-century philoso-
phers sought to determine the right functions of state authorities as well as the
correct moral and political obligations of citizens. Their key epistemological ap-
proach was to contemplate what sorts of agreement might be formulated in a
hypothetical original state of nature between essentially free and rational people
desirous to form a society that would regulate their co-operation. Thus, social
contract theories attempt to specify the sorts of liberties and protection that free
agents would require of the state in return for their obligations and obedience



Towards a theory of global environmental justice 39

(Dworkin 1977: 151-153; Kymlicka 2002: 60—62). Rawls similarly models his
theory of justice in the form of a contract between free and rational agents operat-
ing from a pre-societal initial position. Rawls’ initial position, however, differs
from those of the social contract theories in that Rawls believes that to derive
a sound conception of justice it is not sufficient that these agents are free and
rational but that an original position of equality must be assumed (Rawls 1971:
12—15). It is this belief that leads him to formulate the ‘veil of ignorance’ — a
metaphor for an original bargaining position in which moral agents are shielded
from knowledge of their socio-political identities.

Among the essential features of this situation is that no one knows his place
in the society, his class position or social status, nor does any one know his
fortune in the distribution of natural assets and abilities, his intelligence,
strength and the like. I shall even assume that the parties do not know their
conception of the good or their special psychological propensities. The prin-
ciples of justice are chosen behind a veil of ignorance.

(Ibid.: 12)

Working on the basis of these assumptions, Rawls formulates a theory of jus-
tice that is expressed in two key principles. The first principle is that each person
is to have an equal right to the most extensive total system of equal basic liberties
compatible with a system of liberties for all. The second principle is that social
and economic inequalities are to be arranged so that they are both to the greatest
benefit of the least advantaged and attached to offices and positions open to all
under conditions of fair equality of opportunity (ibid.: 302).

The key idea, to oversimplify, is that, in an original position of equality, people
would choose a principle of justice which guarantees that nobody is denied the
very basic social or primary goods that enable people to lead a meaningful life. By
basic social goods, Rawls means such things as ‘liberty and opportunity, income
and wealth, and the basis for self respect’ (ibid.: 303). These ‘are things which it
is supposed that a rational man wants whatever else he wants’ (ibid.: 92). Actually,
Rawls suggests that people would choose equality as the basis for the distribution
of all goods except in conditions in which unequal distribution would work to the
advantage of the least well-off in the society. The reason is that, when people are
effectively shielded from the knowledge of their personal attributes (that is under
the veil), each person would be inclined to identify with the possible needs of
others and would seek to endorse principles that would be most suitable irrespec-
tive of his ‘natural chance or the contingency of social circumstances’ (ibid.: 12).
Justice as fairness, as Rawls fondly calls this formulation, is thus the theory of
justice that ‘best matches our most basic intuitions and firmest convictions on
justice’ (ibid.: 20).

Rawls hails his formulation of justice as an important corrective to utilitarian-
ism. Justice as fairness, he says, recognizes the appeal in the root idea of utilitari-
anism, that is, the moral equality of all men, but goes on to address the fault as-
sociated with utilitarianism. First, by taking the separateness of persons seriously,
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Rawls says that it becomes impossible to ‘justify institutions on the grounds that
the hardship of some are offset by a greater good of the aggregate’ (ibid.:15).
Justice as fairness thus recognizes the rights of people to live their lives accord-
ing to the conception of the good that appeals to them as individuals. Second, by
justifying inequality on the basis of the improved condition of the least well-off,
Rawls argues that our initial intuitive aversion to societal inequities can be ap-
peased. This way, Rawls seeks to combine the value of individual liberty, which is
at the heart of liberal political ideology, with the idea of civic fraternity and social
solidarity, which ‘makes inequalities acceptable both to the more advantaged and
the less advantaged individual’ in the society (ibid.: 104).

Interestingly, Rawls clearly denies that this formulation of justice should be
applied at the international level. He cites the absence of a robust global public
political culture and the plurality of socio-political systems that characterize the
international system as his reasons (Rawls 1999: 24-36). For Rawls, international
justice should be limited to keeping the rules of non-intervention and just war,
respecting human rights and assisting nations that are burdened so that they can
meet their international obligations and establish ‘decent political or social re-
gimes’ (ibid.: 37). Despite Rawls’ objection, however, many continue to flesh
out how his theory of justice might be applied in international institutions (Pogge
1998; Wingenbach 1999; Langhelle 2000; Wenar 2001; Hurrell 2001; Brown
2004). These scholars argue that a measure of global culture subsists because of
the degree of political and socio-economic interdependence among peoples and
states and that ‘international law constitutes a unified normative order’ (Hurrell
2001: 43; cf. Dupuy 1999). For instance, Pogge (1998), on the basis of Rawls’ dif-
ference principle, argues for the adoption of a ‘global resource dividend’ scheme
under which nations that have used more than their fair share of global commons
(‘resource deficit groups’) are made to compensate those who have been disad-
vantaged because of such past excess usage (see Chapter 1).

And yet, although these endeavours to simulate Rawls’ theory of justice on a
global level are well meaning, it has to be noted that liberal egalitarianism, just
like the two ‘neoliberal’ ideas of justice sketched below, does contain aspects that
would seem to be irreconcilable with the notion of sustainability. The problem is
not just Rawls’ denial that his theory provides justification for moral cosmopoli-
tanism: it is also that, in embracing perfect heterogeneity in the conception of the
good life as well as the concept of the neutrality of the state, liberal egalitarianism
denies environmentalists the warrant to ground most of the demands and affirma-
tive actions often required to achieve sustainability (see Chapter 8).

Justice as property rights

The notion of justice as property rights is historically associated with the eight-
eenth-century discourses on the social contract, particularly John Locke’s ‘labour
principle’ in the Two Treatises of Government (1690/1924). Locke’s overall aim
was to refute the then prevailing doctrine of the divine right of the monarchy.
He conceived of all men as being equally rational and collectively subject to the
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morality of God’s law and regarded natural rights as being ‘derivative’ (Freeden
1991: 15) from natural law. Locke’s submission was that, as all men are equally
rational, it is an important moral duty of man to accord sovereignty to others such
as he himself would have whereas seeking his own preservation. According to
Freeden, Locke in the final analysis ‘extended the notion of property to include
the ownership of one’s life and sovereignty over one’s actions as well as the pos-
session of goods’ (ibid.: 15—-16). That is, for Locke, the right to property is derived
from the application of the labour of those who work it, such that, as ‘labour’
is naturally ‘owned’ by the person in whom it is embodied, it is a logical con-
sequence that anything (hitherto unowned) to which labour is applied becomes
similarly ‘owned’ by the labourer (Locke 1690/1924).

The idea of justice as property rights has many notable adherents. The list
includes Fredrick von Hayek, Milton Friedman and John Gray. But the most
claborate attempt to construct a comprehensive theory of justice that is based
on the ‘sacredness’ of property rights and individual liberty is Robert Nozick’s
Anarchy, State and Utopia (1974). In this work Nozick builds on Locke’s notion
of property and combines it with the self-ownership thesis to articulate his theory
of ‘justice as entitlement’. Locke argues that we are all ultimately answerable to
God, who has given the fruits of nature to us all for a purpose. However, Nozick,
instead, extends his theory to argue in favour of free market capitalism as well as
a minimal state. A minimal state, according to Nozick, is one whose role is limited
to the provision of the framework under which the pursuit of property acquisition
may be effectively maintained together with protection against force, fraud and
theft.

In general, proponents of justice as property rights completely reject both utili-
tarianism and the liberal conception of justice as outlined by Rawls. They regard
both notions of justice as being quite simply incompatible with the most basic
ideal of liberal society, which they hold to be individual liberty. In other words,
most of the scholars that defend justice as property rights proceed on the basis
that its principles are more consistent with the fundamental elements of political
liberalism. Nonetheless, these scholars are better known as libertarians — a term
that reflects their belief that individual liberty (which they use to include the nega-
tive rights to life and the right to property) ‘trumps’ all other social and political
ideals. For libertarians, therefore, the “ultimate moral foundation for a conception
of justice is an ideal of individual liberty’ (Sterba 1980: 10). So, whereas Rawls
accuses utilitarianism of not taking the separateness of individuals seriously, the
libertarians accuse Rawls of not going far enough in his formulation of justice to
secure the liberty of individuals.

Libertarians insist that the real essence of liberal democratic institutions is their
foundational appeal to individual freedom and liberty. According to this view,
for institutions of political co-operation to be considered just, such institutions
must guarantee the freedom of individuals to exploit their natural advantages (in
talents, physical strength and social placements) as they would do in an original
state of nature. This position is held to be inviolable regardless of the massive
inequalities that might be clearly expected to result from its application. For
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Hayek (1960), social inequities are inevitable consequences of liberty and to seek
to correct such inequities, in the way, for example, that Rawls proposes, would
destroy the very basic ideal of liberty to which democratic societies are ultimately
committed. Hence, for Hayek, the only kind of equality that states are permitted
to enforce is equality before the law.

Equality of the general rules of law and conduct, however, is the only kind
of equality conducive to liberty and the only equality which we can secure
without destroying liberty. Not only has liberty nothing to do with any other
sort of equality, but it is even bound to produce inequality in many respects.
This is the necessary result and part of the justification of individual liberty:
if the result of individual liberty did not demonstrate that some manners of
living are more successful than others, much of the case for it would vanish.

(Ibid.: 85)

Nozick in his entitlement theory endorses these arguments. He argues that,
irrespective of the principle of justice that is chosen, inequality will arise as long
as people are given the freedom to expend or deploy their original share in ways
that suit them. It follows, he says, that the chief concern of any theory of justice
is not to determine the end-time distribution principle but rather to specify the
procedures that might be legitimately followed to acquire and expend resources
(see Chapter 7). Once it is determined that one has come to acquire one’s wealth
through legitimate means there is no reason or moral logic compelling enough to
provide a basis for asking for any other form of redistribution. Whatever arises
from a just situation by just steps is in itself just and, thus, no further action by a
political authority to ensure an ever-elusive equality can be morally justified.

Thus, as Beckerman and Pasek (2001: 170) put it, the central idea of Nozick’s
theory of justice as entitlement is that ‘inequality of wealth between individuals
within any country does not provide, by itself, a compelling ethical basis for the
redistribution of wealth between them, unless the inequality has been the result
of illegitimate procedure’. Once a rich man has acquired his wealth legally and
on the basis of free transactions, he is ‘entitled’ to his wealth and has the ultimate
freedom to withhold, enjoy, trade or give away all or part of it as he deems fit. The
fact that some around him are lacking the basic necessities of life is not, therefore,
enough reason to compel him to part with his wealth as doing so would violate his
liberty and make him a slave unto others (cf. Cohen 1986; Kymlicka 2002).

Nozick, Hayek and other libertarians insist that the ultimate merit of liber-
tarianism is that it prevents unequals from being treated as equals. Libertarians,
therefore, object vehemently to differences in treatment by the state or any other
agent acting with the intention of deliberately minimizing material inequality
among freely acting persons. Accordingly, Milton Friedman argues that the only
distributive principle that would guarantee real equality in a society committed
to liberty as the ultimate ideal is ‘to each according to what he and the instru-
ments he owns produces’ (Friedman 1962: 161). Friedman insists that, even if
two individuals were to start from an equal position both in terms of ability and
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resources, the choices of the individuals, including their taste for leisure and other
marketable goods, their shrewdness in investment or their attitude to hard work
among other factors would soon create a condition of inequality between the two.
According to Friedman, to seek a return to a condition of equality between these
two individuals would result in a more fundamental sense of injustice. I will argue
that a combination of this theory of justice and the following one constitute the
dominant theories of justice in international environmental regimes.

Justice as mutual advantage

Justice as mutual advantage (sometimes called justice as self-interested reciproc-
ity) proposes that the rules of justice can be derived from the rational agreement of
agents to co-operate with one another in order to further their self-interest. It takes
as its foundation the notion that everybody has his or her own conception of the
good and that justice is best conceived as that thin framework which provides the
chances and opportunities for individual utility maximization in the maximally
non-conflictual environment. In the words of Barry and Matravers (1997: 144),
‘Justice is thus the terms of a modus vivendi [which] gives everyone the best
chance of achieving their good that they can reasonably expect, given that others
are simultaneously trying to achieve their (different) good.’

Justice as mutual advantage in its contemporary form can be viewed as an
alternative to a utilitarian conception of justice. Utilitarianism, as noted, takes the
pursuit of aggregate utility as the ultimate political goal and seeks to formulate
justice in a way that is directed towards promoting the greatest happiness for the
greatest number of people (Williams 1995: 554). Justice as mutual advantage,
on the other hand, proposes that the rules of justice should be those which give
reason to each agent, according to his or her own conception of the good life,
to seek its maximum attainment under minimum constraints. Such a co-opera-
tive framework helps us, they say, to avoid dissipating our energies fighting one
another, as would be the case under the ‘state of nature’. Instead, our energies are
used in the pursuit of further acquisitions in a manner that reflects plural concep-
tions of the good.

If co-operative arrangements must be ordered to take account of the plurality
of conceptions of the good, then such arrangements must reflect differences in
individual talents and resources (Freeden 1991). Because resources and talents
are both instruments of power it would be correct, then, to say that such arrange-
ments should recognize and, indeed, reflect any power asymmetry that may exist
among the members of the co-operative venture (Barry 1989; Buchanan 1990).
Proponents of justice as self-interested reciprocity have no problem with this.
Indeed, their main claim is that such a view is in itself pertinent to the success
and survival of co-operative ventures. They argue that any arrangement derived
from principles that do not recognize these differences, that is, one that seeks to
shield the influence of resources and power in the bargaining setting (like Rawls’
difference principle) cannot be rightly taken as valid (Nozick 1974; Harman 1983;
Gauthier 1986). Gilbert Harman, for instance, describes as ‘actual and relevant’



44  Setting the scene

the principles reflecting these differences and as ‘hypothetical and conditional’ the
principles that seek to exclude them (Harman 1983: 122).

Arguments seeking to ascribe a purely instrumental value to justice and,
indeed, to all morality are by no means new. In Plato’s Republic (Knox 1938),
Socrates faced in Thrasymachus an opponent who conceived of justice as being
nothing other than the societal rules established for the advantage of the politi-
cally powerful — the nature of such rules varying from place to place and from
time to time, depending on the composition, aim and type of the ruling bloc. In
his later writings, Epicurus (341-270 Bc) sought to develop a purely contractarian
theory of justice. His philosophy of moral subjectivism essentially indicated that
we regard actions as just only insofar as they elicit certain good feelings in us, not
that such actions, independent of our feelings, are worth anything. For Epicurus
(1987), justice is simply an agreement neither to harm nor to be harmed, such
that what we regard as justice is merely what is useful in mutual associations.
He argued that it would have been rational and logical to include animals in the
community of justice if it was not for the fact that justice is solely founded on
mutual gain.

This idea has received qualified support from various philosophers and po-
litical theorists including the nineteenth-century German philosopher Friedrich
Nietzsche; however, the ‘locus classicus’ (Barry and Matravers 1997: 144) of
justice as mutual advantage is definitively Leviathan (1968) by Thomas Hobbes.
Hobbes dwelt on the conscious appreciation of the various lineaments of power
and the ‘justice’ of their utilization in a bargaining environment. He considered
the entirety of his political theory as being the ‘infallible rules of nature and the
true science of equity and justice’ and asserted that his theory, if followed, would
solve the entire political problem in a way that ‘opposeth no man’s profit and no
man’s pleasure’ (Hobbes 1968: Ch. 15). To achieve this he argued that justice
must be framed in terms that empower each man ‘to use his own power as he will
himself to the preservation of his own Nature; that is to say his own Life’ (ibid.).
For Hobbes, a man’s power is his ultimate means of seeking more power and
greater happiness. His entire life can be said to depend on its prudential use in a
predominantly competitive and anarchic nature. Michael Freedman (1991: 14)
describes this conception as an:

asocial view of human organisation which embodies the unbounded egocen-
tric drive for survival as the only minimalist valuable aspect of rationality. It
firmly locates the source of that value in individuals themselves, there being
no alternative fulcrum from which to asses the good and the desirable and
there being no external basis for the value of life itself.

The key elements of these assumptions by Hobbes are still maintained by con-
temporary theorists of justice, such as Gauthier and Harman, as mutual advantage.
Equally, the assumptions form important building blocks in certain mainstream
theories in international relations, according to which the entire notion of justice
is a matter of convention and consists of nothing that can be grounded in any
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inherent notion of morality. According to this view, international relations are
basically anarchic and the sole concern of states is with survival, increasing their
power and making gains relative to other states (cf. Morgenthau 1956, 1965; Bull
1977, esp. Part 3; Waltz 1979). Both Harman and Gauthier hold that justice in
a given society, as well as international justice if it exists, must consist purely
of conventions, which translate in the ordering of relevant institutions in such a
way that will enable individuals (and nation states) to pursue and maximize their
gains under the constraints of an agreed legal framework. Harman (1983: 121)
summarizes this idea in the following way:

In my view justice is entirely conventional. It seems extremely unlikely that
there is any substantive moral demand, which all rational agents have suf-
ficient reasons to accept. There is no single set of moral principles everyone
has reasons to follow. From this I infer that there are no basic moral principles
that apply to every one. So, if, as it seems to me, that there is no basic moral
principle which everyone has sufficient reasons to follow, then there can be
no single morality that applies to every one, no single basic set of values, no
uniquely correct principles of justice.

It is at once clear that theorists of justice as mutual advantage do not believe that
individuals (let alone states) can have an overarching notion of morality or idea
of the good life to which agents might appeal, independent of what they can gain
on the platform of rational egoistic bargaining. It is precisely in denying that in-
dividuals have inherent morality that the theory of mutual advantage differs from
the theory of justice as property rights. Nevertheless, the two theories relate to
each other in their endorsement of perfect heterogeneity in the conceptions of the
good life and in their complete rejection of the rights to welfare of any kind. In
later chapters of this book the term ‘neoliberal conceptions of justice’ is used to
refer to these two common ideas of justice. This term is not one that is in general
use in the language of political philosophy but it is used to highlight the strong
ethical connection between these ideas of justice and neoliberal economic ideol-
ogy. It will be shown in later chapters of this work that it is these two neoliberal
ideas of justice that provide the ethical underpinnings for many of the key policies
in global environmental regimes.

Communitarianism as an idea of justice

Communitarianism is not so much a principle of justice in terms of prescrip-
tions on how the benefits and burdens of social co-operation might be distributed.
Rather, it takes the form of an argument that the right principles of justice can only
be determined on the basis of cultural context and the specific understanding or
values associated with the good in question (McIntyre 1981; Sandel 1982; Miller
1995). Although this view was originally developed as a criticism against the ato-
mistic and individualist approaches to moral political theory, it has also often been
deployed as an argument against cosmopolitanism (Miller 1999: 188—-191, 2000),
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the thrust of the argument being that justice cannot apply at the international level
given the diversity of values and the absence of shared meanings and traditions.

Communitarians consider that the squabble between liberals and libertarians
over where to draw the line between individual liberty and social equality is
slightly beside the point. They believe that liberal theories of justice as a whole
(that is both liberal egalitarianism and libertarianism) err to the extent that none
of them give serious attention to the value of community in the formulation of
their theories of justice. Communitarians insist that the idea of justice is inextri-
cably bound with shared nationality, shared social understandings, religion or the
public culture of societies. According to this view it follows that any meaningful
theorization of justice must take as its starting point a detailed account of these el-
ements. Indeed, it is these elements that provide the context within which human
action can be meaningfully interpreted. Some communitarians do not necessary
fault the idea of justice as liberal equality, but they believe that there needs to be
a comprehensive statement on community and shared understandings to validate
the liberal theory of egalitarianism. They insist, in addition, that such a com-
prehensive statement would require some modifications of liberal egalitarianism.
Michael Sandel (1984), for instance, argues that, without an account of, indeed
an emphasis on, community, liberal egalitarianism would lack the justification
to treat natural talent as undeserved or to enlist the natural advantages of some
towards the common good of all. According to Sandel:

[o]n the co-operative vision of community alone, it is unclear what the moral
basis for this sharing could be. Short of constitutive conception, deploying an
individual’s assets for the sake of the common good would seem an offence
against the ‘plurality and distinctness’ of individuals this liberalism seeks
above all to secure.

(Sandel 1984: 89)

As noted, all liberal theories of justice model their formulation on the basis
of ‘a universal conception of human needs or human rationality and then invoke
this ahistorical conception of the human being to evaluate existing social and
political arrangements’ (Kymlicka 2002: 209). This approach largely conceives
the individual in socially abstract terms and as standing ‘as an entity unto herself’
(Avineri and de-Shalit 1992: 2). Communitarians, however, reject this ontological
approach. They argue that it is not possible to understand people’s actions and
motivations outside of their socio-cultural milieu and, consequently, that much of
the effort dedicated to the search for the universal conception of human rationality
by liberal theorists is somewhat misguided. Communitarians argue that it is not
possible to have an a priori distributive principle regarding all social goods. They
insist that the appropriate distributive principle relating to a given social good
can only be determined in relation to how that good is understood by society
(Maclntyre 1981: 227-230). This position implies, as Kymlicka puts it, that ‘the
community should be seen as the source of justice’ (Kymlicka 2002: 210).

Communitarians are also generally uncomfortable with the degree of prior-
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ity that liberal theories accord the right over the good. They consider that this
‘premises on individualism and gives rise to unsatisfactory consequences’ (Avin-
eri and de-Shalit 1992: 2). For communitarians, the two most important conse-
quences of this normative premise are: (i) the loss of the community; and (ii) the
neglect of some ideas of the good that should have been sustained by the state.
These two objections to liberal approaches to justice are mostly welcomed by
environmentalists in the sense that an important aspect of green political philoso-
phy and, indeed, the concept of sustainability (as we shall see in later chapters)
ascribes important places to community, citizenship and the notion of an involved
rather than a neutral state (Dobson 1990, 2004; Eckersley 1992; Sagoff 1995;
Attfield 2003; Barry and Eckersley 2005). In general, environmentalists suggest,
or at least imply, that the state should deploy its apparatus for the mobilization of
its citizens in the pursuit of environmentally sustainable development.

The problem, though, is that communitarianism, as noted, denies that princi-
ples of distributional justice can apply independently of the sort of shared social
understandings that can only be found in the community. The inclination towards
moral relativism leads many communitarians to reject the notion of global distri-
butional justice on the grounds that there aren’t enough networks of relationships,
shared understandings or a sense of community on the global scale. It is in one
such criticism of the notion of global justice that McIntyre avers ‘that in mak-
ing peoples citizens of everywhere it makes them citizens of nowhere’ (cited in
Dower 1994: 144). In the same vein, Miller (1999: 190) insists that the multitude
of international environmental agreements (and other similar international trea-
ties) ‘do not by themselves create either a shared sense of identity or a common
ethos’, which is required to ground claims of international distributive equity.

But environmentalists continue to insist that the concepts of global community
and global justice are by no means misnomers (see below). Although they concede
that the belief in the value of community is creditable, they insist that the conclu-
sion by communitarians that all moral rights and obligations depend on relations
and community ties is without warrant and ultimately ‘dubious’ (Attfield 1999:
30). Cosmopolitans, instead, argue that ‘the international world itself is or could
be a community — with its own relationships, traditions and standards’ (Thompson
1992: 20; cf. Franck 1995: 10).* In addition, they also argue that there is scarcely
any state that can be conceived of as being homogenous or a moral community in
ways that communitarians are wont to suggest (Barry and Matravers 1997: 154).
In The Ethics of the Global Environment (1999) Attfield concludes that belief in
universal moral responsibility does not necessarily entail a disregard of the value
of community any more than a belief in community should lead to the rejection of
moral obligations between communities and across community boundaries.

Justice as meeting needs

The final conception discussed in this section is justice as meeting needs. This ap-
proach to justice is often associated with scholars such as Onora O’Neill, Amartya
Sen, John O’Neill and Martha Nussbaum. Although the term ‘justice as meeting
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needs’ might first strike one as being a very simple and straightforward formula-
tion, it is quite difficult, in practice, to provide a good interpretation of this idea of
justice. The reason is mainly because most of the writing that expresses sympathy
with this interpretation usually takes the form of a critique of other dominant ap-
proaches rather than the more positive preoccupation of fleshing out a coherent
doctrine of justice. Hence, although these accounts often present an impressive
and intuitively appealing argument against prevailing conceptions, they do not
provide comprehensive materials on a number of the important questions often
associated with a theorization on distributional justice. Furthermore, it is not al-
ways possible to be categorical about its intellectual ancestry or its exact relation-
ship with some of the other ideas of justice discussed earlier.

Notwithstanding these drawbacks, these scholars provide very compelling
arguments against mainstream conceptions of justice. In this approach, the obli-
gation of justice is derived from the moral equality of human beings irrespective
of their race, creed and nationality (O’Neill 1991; Brown 1992: 169; Beitz 1979;
Sen 1999). The emphasis is on the positive rights of citizens — that is the kinds
of rights that require state authorities to do something in order to provide citizens
with the opportunities and abilities to act to fulfil their own potential — as opposed
to negative rights/liberty, which refers to freedom from coercion and non-interfer-
ence. The notion of justice as meeting needs, as seen in Chapter 2, figures very
prominently in quite a number of the influencing materials that form the starting
point for the discourse on global sustainable development. It has been suggested,
in general, that this idea of justice is ‘increasingly influential on non-governmen-
tal organizations and the community of international policy makers’ (Brighouse
2004: 67).

In general, proponents of justice as need criticize liberal ideas of justice for
concentrating on political equality (equal right to speech, vote, etc.) without ad-
dressing the problem of material equality — especially in the form of equal access
to resources. They also claim that the ability to own property as well as the ability
to exercise political rights (say the right to vote) depends first and foremost on the
ability of citizens to function effectively. When the basic human needs of citizens,
for example food, are not being met, other rights become merely ‘hypothetical
and empty’ (Sen 1999: 75). Following on from this basic reasoning, the rights
approach to justice is rejected and, in its place, human basic need is seen as the
correct basis of political morality and the right benchmark for the determination
of political judgment (Plant 1991: 185).

In previous sections we saw that libertarian notions of justice sanction unlim-
ited material inequality between citizens, provided that each person has obtained
their possessions through legitimate means. All that matters is that the state should
ensure fair rules of transitions and equality before the law. We saw also that liberal
accounts of justice, especially Rawls’ liberal egalitarianism, reject this formula-
tion of justice because it does not secure the welfare of the less able in society. On
the contrary, Rawls recommends that political institutions should be structured
in ways that protect the interests of the least advantaged individuals in society.
Accordingly, he sanctions societal inequities provided that such inequities work
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to the advantage of the least well-off. On closer reading, however, it turns out that
Rawls difference principle (that inequities should work in favour of the least well-
off) does not contain any explicit demand relating to the basic needs of the poor.
As such, it is possible for Rawls’ proviso to be met even when the least well-off in
the society are denied their basic needs. For example, a distribution that changes
from 20:10:2 to 100:30:4 satisfies Rawls difference principle but tells us noth-
ing about the actual well-being of the least well-off. So, whereas some (mainly
libertarians) criticize Rawls for not specifying the extent to which other people’s
liberty can be sacrificed for the sake of the least well-off, others (proponents of
justice as meeting need) criticize Rawls for leaving the fate of the least well-off
unprotected. Many scholars in the latter group sometimes argue along Marxian
lines that as long as the means of production remain in the hands of the ‘haves’
there is no guarantee that inequities will benefit the least well-off.

Maslow (1968), Bradshaw (1972) and Forder (1974) have all consequently
argued that only the theory of need provides, as Maslow (1968: 4) puts it, ‘the
ultimate appeal for the determination of the good, bad, right and wrong’ in a po-
litical community. Without the theory of need, they say, it would be impossible to
justify the welfare state in capitalist Western democracies. On the other hand, the
co-existence of welfare and capitalism confirms the place of need as the criterion
of moral political judgment. O’Neill (1991), Sen (1999) and Nussbaum (2000)
have all extended versions of this argument to the international domain. O’Neill
(1980, 1991) argues that adherence to the Kantian categorical imperative entails
that the global community must act to remove the aching poverty and famine that
threaten the existence of millions of people in developing countries. Sen (1999),
for his part, calls for the strengthening of international institutions to make them
able to assist the least well in the global society to achieve the measure of actual
living that is required for the basic function and well-being of citizens. For Sen, as
for O’Neill, all forms of liberty and rights are meaningful only when people have
the substantive ‘freedom to achieve actual living’ (Sen 1999: 73; cf. O’Neill 1989:
288; 1986). Thomas Pogge also places emphasis on human basic need and starts
his well-known book World Poverty and Human Rights with the rhetorical ques-
tion: “‘How can severe poverty of half of humankind continue despite enormous
economic and technological progress and despite the enlightened moral norms
and values of our heavily dominant Western civilization?” (Pogge 2002: 3).

Many environmentalists believe that this is the conception of justice most con-
sistent with the Brundtland version of sustainable development (Dobson 1998;
Benton 1999: 201; Langhelle 2000: 299). This assertion is not difficult to sustain
because the Brundtland Report contains several explicit arguments that firmly
link the concept of sustainability with meeting the needs of the global population.
It says, for example:

The satisfaction of human needs and aspirations is the major objective of
sustainable development. The essential needs of vast numbers in the develop-
ing countries — for food, clothing, shelter, jobs — are not being met, and be-
yond their basic needs, these people have legitimate aspirations for improved



50 Setting the scene

quality of life . . . . Sustainable development requires meeting basic needs of
all and extending to all the opportunity to satisfy their aspirations for a better
life.

(WCED 1987: 43)

It is undoubtedly the view of the Brundtland Commission, says Dobson, ‘that
policies for greater material equality are the most important ingredient in any
recipe of measures aimed at environmental sustainability’ (Dobson 1998: 14).
Similarly, many other international bodies and projects regularly employ, and
sometimes are explicitly based on, the discourse of need. For example, to various
extents the United Nations Development Programme (UNDP) and the Millen-
nium Development Goals (MDG) work on the basis of the desire to meet the basic
needs of the global population. The difficulty with justice as meeting needs, as
with utilitarianism, is in defining what counts as need. But unlike utilitarianism,
proponents are mostly able to show (as is outlined in the quote from the Report
above) that there are basic life requirements which even the fiercest critics of
justice as meeting need are not able to deny.

Arguments against global justice

In the next two sections the main arguments that are often deployed by those
opposed to the notion of global justice as well as the standard responses that are
offered by those in favour of the concept are briefly reviewed. We have, of course,
encountered some of these arguments in one form or another in the preceding sec-
tions but the aim here is to try and disentangle the nature of these arguments in a
more concise and direct way to assist those who might want a quick summary of
the state of the debate. The summary draws upon the work of Frost (2001), who,
as far as I know, presents the most comprehensive conceptual arguments for and
against the notion of international distributional justice.’ I shall follow Frost in
calling those opposed to global justice ‘statists’ and those in favour ‘globalists’.

The first argument by statists is that the degree of institutionalization in the
global system is neither strong nor dense enough to warrant a discourse on global
justice. Statists argue that ‘the global’ is not a primary context of justice because it
lacks the kind of institutionalization that characterizes national political systems.
They argue that ‘the national’ is a context of justice only because of the extent of
the political, legal, social, economic and cultural ties that are achieved within this
domain, and that insofar as the global system lacks such a degree of cohesiveness
and mutuality it does not qualify to be regarded as a legitimate context of jus-
tice. Outside of the context of reciprocity obtainable only in the national political
system, justice, they say, becomes depoliticized and pales to an ‘impersonal dis-
tributive arrangement’ involving some production slaves and perpetual recipients
linked by a largely ‘anonymous global distributive agency’ (Kersting 1996: 201,
cited in Forst 2001: 162; cf. Miller 1999).

The second argument by statists is that ‘the national contexts of justice are
already normatively structured in their own ways and that global principles would
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violate those structures (of property) for example” (Frost 2001: 161-162). Here,
statists draw upon Nozick’s argument that things don’t just appear from nowhere
and then wait to be distributed according to one principle or another but that, in
most cases, the goods which claimants of social justice argue should be distributed
already belong to people who acquired these goods through a legitimate pre-exist-
ing process of distribution (normally inherent in national political and economic
systems). It follows, according to this view, that any attempt to redistribute these
goods would violate the rights of those who legitimately own them. To this end,
statists argue that production and distribution are not two separate processes but
rather form a progression, which would be inevitably undermined if the appeals
for global (and national, in some cases) redistribution are heeded (Nozick 1974:
153-160).

The third argument against global justice advanced by statists is that it is
impossible to achieve or to aspire to conceptions of global distributional justice
without committing to the notion of a world government. They insist that the
‘political logic of nationalism’ (Falk 1971: 37) as well as the anarchical nature of
the international domain generates a normative structure whereby only the state
can serve as a credible centre of gravity for distributional justice. According to
this view, the architecture of the international system is adjudged as being far too
weak, fragmented and competitive to permit meaningful efforts at distributional
justice. Statists, therefore, argue that only a global superstate would have the kind
of coercive powers needed to surmount this problem and organize production
and wealth distribution at a global level. And because such a global superstate is
neither possible nor desirable, it follows that the concept of global justice must
remain mere wishful thinking.

Fourth, statists argue that the ideal of global justice, as far as it goes, is liable
to the charge of ethnocentrism. Following on from the communitarian view that
justice is only meaningful within a context of shared social, cultural and political
understanding, some of those opposed to the notion of international justice argue
that the search for justice in the international domain must entail the imposition of
some (typically liberal democratic) culture on the entire globe.

The final argument is that statists reject the idea that poverty and international
inequities are largely caused by unjust global political economic structures. Rath-
er, they blame the conditions of poverty and underdevelopment in poor countries
on the undemocratic systems, wasteful cultures and political traditions of these
societies. Following Rawls, they argue that what these societies need, at most, is
measured assistance by the international community to help them change their
systems to ones that enhance democracy and material prosperity (Rawls 1999:
27).

Justifications for global justice: the cosmopolitan response

Proponents of global justice do not consider the objections summarized above as
decisive at all. Rather, they press a series of arguments that ‘either directly refute
or weaken the critiques’ (Frost 2001: 163) advanced by the statists.®
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The first line of response by globalists is to directly deny that the extent of
interdependence and institutional linkages in the international arena does not
afford a sufficient condition for questions of distributional justice. Globalists
maintain that ‘there is now a denser and more integrated network of shared in-
stitutions and practices within which social expectations of global justice and
injustice have become more securely established’ (Hurrell 2001: 35; cf. Vogler
2000: 212). Globalists identify several distinct but closely interwoven areas of
global co-operation where ‘globalized interdependence has reached a point where
it is impossible not to speak’ in the context of justice (Frost 2001: 165). This list
includes the context of global trade, labour and production; the global ecological
context, especially taken together with the problems of scarcity and pollution;
the global context of institutions such as the UN and the International Monetary
Fund (IMF); the global context of legal treaties; and the global context of cul-
tural production, consumption and communication. Indeed, for some globalists,
the rejection of global justice on the basis that international institutions are not
dense enough is, at best, an ‘old philosophical wangle which appears quaint in the
context of” today’s realities (Jameson 1994: 102). Yet, for others, the obligations
that generate mutual reciprocity and the circumstances for justice need not rest on
‘a skein of actual reciprocity for mutual advantage but rather on a broadly Kan-
tian conception of moral equality in which justice requires that we all treat each
other as equals’ (Nielsen 1995: 39-40). According to this view, the question is not
whether the degree of co-operation is as dense as those found in nation states (for
clearly international co-operation is not designed to be so). Rather, the question is
whether these co-operative arrangements do have the ability to produce winners
and losers. Framed in this way there are very few who would be able to produce
a convincing argument to the effect that neither the international system nor in-
ternational institutions are significant in the context of global economic inequities
(see Korten 1996; O’Neill 2001; Pogge 2001).

Next is the charge that appeals to global justice are ahistorical and prone to
upset shares which have been acquired through legitimate means within a national
political setting. The response of the globalists to this charge is that insofar as the
global domain is a legitimate scope of justice ‘the question of domestic justice
cannot take priority to, or be settled in advance of, the question as to what princi-
ples of global justice require’ (Frost 2001: 163; cf Shue 1983: 602—603). In other
words, advocates of global justice insist that questions of national and global jus-
tice are inextricably interwoven and, therefore, cannot be settled independently.
For example, globalists point out that a good number of the developed countries
achieved their prosperity, at least in part, through the domination and exploita-
tion of the poor developing countries by means of the slave trade, colonialism
or uneven terms of international trade. Accordingly, it would amount to a kind
of ‘compound injustice’, says Shue, for rich nations that have ‘benefited from
exploitation to insist that poor nations that have suffered from exploitation must
cope with unsolved problems using “their own resources”’ (Shue 1992: 388).

But even if it is conceded that global distributive mechanisms should violate
existing legitimate holdings in national political communities it would still not be
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the case that questions of global justice would immediately become irrelevant.
This is because there still exists a vast portion of the planet that does not, and by
its very nature cannot, fall under national jurisdictions. Globalists argue that areas
such as the world’s oceans and high seas and the seabed beyond the jurisdiction
of states, as well as other resources such as the atmosphere, Antarctica, the geosta-
tionary orbit and outer space, all constitute legitimate domains for global justice
discourses (Sachs 1999; Vogler 2000; Attfield 2003).

Globalists address the charge of the inevitability of a world government and
ethnocentrism with the same argument. As a starting point, globalists highlight
the fact that the common dependence of all mankind on a singular planet does not
immediately obscure the sense of the more immediate relationships (at national,
state or even family levels). Further, they point out that the dense network of inter-
actions and international institutions have, so far, existed side by side with national
political institutions. On these grounds globalists argue that it is spurious to tie the
fulfilment of global distributional justice to the condition of a world government.
They also, following a similar logic, deny the charge of ethnocentrism arguing
rather that there is a distinction between ‘moral cosmopolitanism’, which insists
that ‘every human being has a global stature as ultimate unit of moral concern’
(Pogge 1992: 49), and legal or institutional cosmopolitanism, which ‘implies the
necessity of an overarching political authority or world government’ (Frost 2001:
164; cf. Beitz 1999: 199). Hence, so long as, in practice, the equity-significant
international institutions coexist with national political systems, globalists insist
that there is no reason to assume that ‘institutional conceptions’ (Pogge 1992) of
justice are inherently incompatible with the pursuit of justice in national political
systems.

At the same time globalists claim that the charge of ethnocentrism is somewhat
misguided because, insofar as the phenomenological reality of the international
domain is one of a dense institutional network and complex interdependence,
there already exists a global ‘cross-cultural discourse’ (Pogge 1989: 271), the nor-
mative features of which can only be justified in universal terms. The urgent task,
therefore, as Barry (1995: 156) following Thomas Scanlon (1982) says, is to make
sure that these co-operations can be justified both reciprocally and generally or, in
other words, that the underlying power structures are fair and that the agreements
are established ‘on terms that nobody could reasonably reject’.

Conclusion

In this chapter we have undertaken a review of the concept, as well as the main
conceptions, of justice in Anglo-American political philosophy. The intended out-
come is a better understanding of the ways in which different ideas of justice
intertwine with the notion of global sustainability. Familiarity with the different
conceptions of justice is also desirable in the bid to study the ways in which vari-
ous ideas of justice feature and underpin respective regime policies (Part II). It
was firstly demonstrated that, despite the disagreements over what justice entails
in practice, that is, over conceptions of justice, there remains a wide consensus that
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the concept of justice occupies an important position both in terms of justificatory
purposes and for the stability of political institutions. This chapter also reviewed
the main conceptual arguments against global justice. It finds that these arguments
are mostly misguided, especially as it is evident that international institutions as
currently constituted form a central element in the normative structure of the in-
ternational society and, by their very operation, serve to narrow and/or exacerbate
inequities both within and between countries. The urgent task identified is that of
making the roles and general discussions of justice in international institutions
more explicit. This includes identifying how various ideas feature both implicitly
and explicitly in international policies as well as identifying the dominant concep-
tions of justice that underwrite key institutional policies and programmes. It is to
this task that the next part of the book is dedicated.



Part 11

Empirical analysis of three
regime texts

General introduction

Part I presents an account of the roles of international environmental regimes as a
medium for international distributional justice. It also provides an account of the
various conceptions of distributive justice indicating how each intertwines with
the notion of global environmental sustainability. It was noted that, although there
has been a general acceptance that distributive equity is important in the operation
of multilateral environmental regimes, much still remains to be learnt in terms of
which conceptions of justice underpin major global environmental policies or,
more broadly, how the general contestations for justice affect global environmen-
tal management options and strategies. These are the questions that are addressed
in the second part of the book.

Chapter 4 examines the principles and policies guiding the use and exploitation
of the resources of the sea as codified in the Third United Nations Conference on
the Law of the Sea (UNCLOS III). Chapter 5 examines the Basel Convention on
the Transboundary Movements of Hazardous Wastes and their Disposal, which
is regarded as the umbrella institution for the global waste management regime.
Chapter 6 takes up the international effort aimed at combating global warming
by focusing on the United Nations Framework Convention on Climate Change
(UNFCCC).

In all of these cases the central aim is to analyse the primary texts of the regimes
to determine the roles of various ideas of justice in the development of each regime
and to identify the notions of justice that best provide conceptual explanations for
both the core and peripheral policies of each regime. The approach is discursive
in that attempts are repeatedly made to place the texts and policies in the broader
political and historical context under which they were articulated. The aim is to
gain a deeper understanding of the forces that guide the evolution of most of the
important norms under which global sustainability is pursued. It is also the aim to
reveal the winners and losers in these processes, which are otherwise portrayed
as symbols of collective efforts and evidence of a joint commitment towards the
achievement of sustainable development by the international community. Some
scholars often point to the prevalence of regimes as a sign that mutually beneficial
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co-operation between the rich and poor countries of the world is taking place. But
little is done to show the extent to which regime policies have actually resulted in
a narrowing of the economic gap between the rich North and the poor South.

UNCLOS 111 is dealt with first because it not only precedes the Basel Conven-
tion and the UNFCCC in time but also it was the very first global environmental
conference where contestations for international justice played a major role in
shaping discussions, texts and policies. The Basel Convention, which is analysed
next, centres on aspects of international trade as well as the relationship between
globalization and industrial practices and how these impinge on global environ-
mental integrity. Finally, the Convention on Climate Change enables us to exam-
ine the impact of lifestyles and aspects of the economic and political structures of
states on the global environment.



4 Managing a global commons

The United Nations Conference on
the Law of the Sea

This chapter looks at the role of equity contestations in one of the most prominent
environmental regimes in existence. It highlights the role of the common heritage
of mankind (CHM), which inheres within an egalitarian conception of justice in
shaping the discussions and policies of this regime. But it also goes on to show
that, although the CHM and related equity concepts had some impact on the nor-
mative structure of the regime, it was policies that ‘fit’ market-based interpretation
of justice that eventually prevailed in the design of the core rules of the regime.

A global ‘constitution for the oceans’!

By many standards the Third United Nations Conference on the Law of the Sea
(UNCLOS III) should provide the starting point for any analysis seeking to cap-
ture the ethical challenges confronting institutions for international environmental
governance and the import of equity aspirations in the construction of response
strategies to global environmental problems. In terms of chronology it precedes
most other international environmental regimes, such as the ozone depletion, cli-
mate change and biodiversity agreements, which now tend to dominate main-
stream discussions on global environmental governance (GEG). In terms of scope
it remains the widest and most comprehensive environmental agreement ever at-
tempted by the international community (Song 2005: 263). In fact, the conference
has been described in some quarters as the ‘single most important diplomatic
event since after the creation of the United Nations’ (Koh 1983: xxxiv). And in
terms of approach and content, the conference is innovative in several important
respects and has been described as establishing important signals for the develop-
ment of sustainable global environmental governance (UNCED 1992; Friedheim
1993: 290; Song 2005: 263).

UNCLOS III was opened for signature in Montego Bay, Jamaica, in 1982 after
almost 8 years of arduous negotiations by over 150 countries (Zuleta 1983: 6).2
It set out to elaborate on the rules, norms and standards of practice that should
govern international relations in an area that constitutes about 70 per cent of the
earth’s surface (Song 2005: 263) and is described by Vogler (1995: 47) as the
‘original global commons’. Specific aspects of the conference focused on: (i)
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delimitations of boundaries between opposite and adjacent states and setting the
limits of the territorial sea and the contiguous zone; (ii) the extent and nature of
coastal states’ jurisdiction in areas beyond the territorial sea; (iii) the nature of
rights and conditions for explorations in respect of the continental shelf; (iv) the
rights of landlocked and geographically disadvantaged states; (v) protection of
the marine environment and conservation of the living resources of the high seas;
(vi) exploration and exploitation of the minerals and other resources in the deep
seabed; and (viii) peaceful settlement of disputes (O’Connell 1984; Sanger 1986;
Churchill and Lowe 1988).}

With such a list of topics (and this is by no means exhaustive) it is not surpris-
ing that the conference commanded the attention of states with diverse histories
and interests in the use of the sea. Neither is it surprising that negotiations were
tough, lengthy and, in some places, quite complex and difficult to follow. The re-
sult was a Convention with 320 articles and 9 annexes (some of which themselves
have up to 40 articles). The Convention entered into force on 16 November 1994,
12 months after the deposition of the sixtieth instrument of ratification by Guyana
on 16 November 1993 (Vogler 2000: 47; Duff 2004: 199). As of 18 October 2006,
a total of 150 states and entities (such as the EU) are parties to the Convention.
The United States is the only member of the United Nations Security Council and
NATO that is yet to ratify the Convention.*

The political context of UNCLOS III’

In keeping with traditional thinking in international relations, the dealings among
states with respect to the use and appropriation of the resources in the oceans and
high seas have been highly anarchical, lacking any sustained considerations of
equity, justice and fairness among states (Anand 1982; Kiss 1985; Kwiatkowska
1988). Although there has never been a unified position, patterns of appropriation
closely followed the writings of the Dutch lawyer and scholar of international
relations, Hugo Grotius. Grotius mostly comes across as an advocate of peace and
order in international relations, but his original writings were actually dedicated
to defending the forceful seizure of a Portuguese ship (Catharina) by the Dutch
East India Company in the straits of Malacca (Sanger 1986: 9). Grotius advocated
the doctrine of mare liberum, which stands for complete freedom in the use of the
high seas for navigation purposes and in the appropriation of the natural resources
therein. Under the Grotian view the sea was regarded as a res nullius, meaning
that its resources belonged to no man and, as such, were open to everyone on a
first come, first served basis. Grotius was only mindful of the needs of the Euro-
pean countries who used the sea mainly for trade routes, including for the purpose
of slave trade (Djalal 1980). This freedom relied essentially on the presumption
that every state had an equal opportunity to appropriate the resources of the sea.
It was freedom advocated in total disregard for the welfare of the weaker, poorer
and technologically undeveloped countries (Djalal 1980, 1985).

The major alternative position from that of Grotius came from the English
lawyer, John Selden, who advocated, under the doctrine of mare clausum, that
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states should have control over the waters adjacent to their coasts. Selden wrote
in defence of the British seizure of some Dutch ships that were returning from
Greenland waters with a heavy catch of walrus (Sanger 1986: 10). He disagreed
with the view of Grotius that the resources of the sea were inexhaustible and
argued that it was both politically and economically expedient for states to exer-
cise control over their coastal waters (Churchill and Lowe 1983: 5; Sanger 1986:
10). But Selden’s view, similarly to that of the Crown, which he defended, also
proceeded purely out of rational egoistic calculations and had nothing to do with
international justice in the use and appropriation of the resources of the sea. In-
deed, the view of the British government oscillated quite regularly in keeping
with their military might and envisaged gains. As Sanger (1986: 11) puts it:

The England of Queen Elizabeth I emphasized the freedom of the sea against
the claims of sovereignty of Spain; but within two generations the policy was
reversed. For Spanish threat had faded by then, and the greater concerns for
Britain during the Stuart period were to assert jurisdiction over coastal fisher-
ies and to profit from the import trade.

One can say, in general, that neither of the leading authors nor the economic
powers that dominated the early debates explicitly took the notion of international
justice into account in their proposals. And in particular, that the development
of the international customary law of the sea followed a path that neglected the
welfare of the developing countries, most of which were clearly unable to take
part in the debates or to harness the resources of the sea in any appreciable degree
(Ramakrishna 1990: 439). The marginalization of the developing countries and
the resultant inequity in the international customary law of the sea was a dominant
theme during the negotiations of UNCLOS III. For example, Hasjim Djalal, who
led the Indonesian delegation, stated that:

The conquest of what have now become independent developing countries
was to a large extent facilitated by the principles of the freedom of the sea
as practiced at that time. The freedom of the sea in the past, in effect, meant
the freedom of those who had the navy to control the oceans, thus controlling
the world.

(Djalal 1980: 22)

Many delegates from the developing countries shared the sentiment expressed
by Djalal. In general, they argued that the pattern of evolution of the international
customary law of the sea was symptomatic of the wider trends in international
law, which were mostly dedicated to the service of the economic and strategic
interests of the imperial West. As a result, they insisted that UNCLOS III must be
seen as an opportunity to rewrite and to entrench equity and global justice as the
hallmark of the new law of the sea (Pardo 1975). This view is clearly reflected in
the statement credited to Mr Joseph Warioba, a Tanzanian delegate to UNCLOS
1I:
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Freedom of the sea has ceased to serve the interest of international justice.
It has become a catchword and an excuse for a few countries to exploit ruth-
lessly the resources of the sea, to terrorise the world and to destroy the marine
environment. That type of freedom belonged to the old order and has outlived
its time.

(Cited in Ramakrishna 1990: 439)

On the other hand, the developed countries seemed largely determined to sal-
vage whatever was left of the customary law of the sea with all the rights and
privileges it accorded them. It was these mindsets from both sections that, in
the words of Friedheim (1993: 290), ‘turned the Conference into the arena for
the acting out of one major episode of the North—South quarrel that has shaped
the outcome of many issues in multinational organisations in the late twentieth
century’.

Conceptions of justice in UNCLOS III

There is copious use of the terms ‘justice’ and ‘equity’ in UNCLOS III (per-
haps more than in any other existing, issue-specific, international environmental
treaty). The commitments to justice, mutual co-operation and compromise were
repeated in several pre-conference speeches on the floor of the United Nations As-
sembly.® These commitments were also frequently reiterated during the prepara-
tory sessions by several of the delegates taking part in the conference (UNCLOS
I Official Records: Summary Records of Meetings, 1975-82). In the preambular
section alone (comprising eight short paragraphs), the commitment to interna-
tional distributive justice is repeated in at least six places. In paragraph 1, parties
promptly declared that their engagements in the overall activity of elaborating a
new law of the sea were ‘prompted by the desire to settle, in a spirit of mutual
understanding and co-operation, all issues relating to the law of the sea’, bearing
in mind the need to ensure that the Convention should contribute ‘to the mainte-
nance of peace, justice and progress for all peoples of the world’ (authors’ italics).
Paragraphs 3 and 4 express the parties’ understanding of the ecological unity of
the ocean space and the commitment to ensure ‘the equitable and efficient utiliza-
tion of their resources’. In paragraph 5 of the preamble, parties expressed the hope
that the conference:

will contribute to the realization of a just and equitable international eco-
nomic order which takes into account the interests and needs of mankind
as a whole and, in particular the special interests and needs of developing
countries, whether coastal or land-locked (author’s italics).

Parties also explicitly expressed the hope that UNCLOS III would set a prec-
edent in the overall approach of states to international co-operation in conformity
‘with the principles of justice and equal rights’. The preambular section ended
with the expression of the will to ‘promote the economic and social advancement
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of all peoples of the world’ (Preamble para. 7). There is no section for the defini-
tion of concepts, neither is there any other place in the Convention text where
parties attempt to define their understanding of justice and equity. However, some
authors (e.g. Zuleta 1983: xx) suggest that the unique procedures adopted during
negotiations at the conference offer some insight on how parties meant to achieve
the stated aim of achieving international justice in the law of the sea.

Procedure

The procedure adopted during the negotiations of UNCLOS III has been de-
scribed by some as both a sign of international justice in itself as well as a major
factor in accounting for the successful negotiation of equitable policies during
the conference (Zuleta 1983; Koh 1983; Perez de Cuellar 1983; Vogler 1995). In
most of these accounts, the concepts of ‘package deal’ and the maximal pursuit of
consensus, as well as the ‘balanced’ geographical representations in committees,
are the ‘innovations’ most frequently mentioned.” For the Undersecretary-Gen-
eral, Bernardo Zuleta, it was the package-deal arrangement that served as the most
important safeguard in ensuring that the aspirations for justice, which triggered
the effort to elaborate a new law of the sea, eventuated.

The notion of a package deal refers to the proposal that the whole of the Con-
vention with its 320 articles (covering sometimes divergent issues) be regarded
by parties as a single document. The package-deal approach, according to Djalal
(1985: 50), was aimed at preventing states from adopting a ‘pick and choose’
tactic towards the Convention. It meant, according to Vogler (1995: 50), that
‘nothing will be finally decided until everything was decided’. For Koh (1983:
60), the reason for the package-deal approach was to promote ‘the spirit of nego-
tiation and compromise’. However, this approach was also intended as a means
to discourage the powerful states from pouring their energies into securing their
narrow interests while refusing to make concessions on matters of wider global
equity. In other words, the package deal was a procedural means of ensuring that
the multitude of interests and needs of states, particularly of those with rather low
bargaining chips, were taken into account, because it allowed such states to exert
a greater influence in the determination of the final structure of the document. As
the former Secretary-General of the UN himself puts it, the idea was ‘devised in
recognition of the indivisibility of the single whole which the law of the sea must
constitute, [and conceived as] the only way of reconciling divergent interests and
promoting compromise, thereby ensuring as full participation as possible in the
final agreement’ (Perez de Cuellar 1983: xxx; cf. Attard 1987: 33-34).

The second and equally important issue in terms of procedure was the ‘gen-
tleman’s agreement’ appended to the rules of procedure (A/CONF.62/30/Rev.3)
wherein parties agreed to work on the basis of consensus. The agreement on con-
sensus ‘required parties to decide that it had exhausted all efforts to reach consen-
sus before any voting on questions of substance can take place’ (Zuleta 1983: xxi).
Again, this provision is usually defended on the basis of the need for fairness and,
in particular, of the desire to carry everybody along in the negotiation process.
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It was thought that the sensitivity of the matters for legislation called for a de-
termined effort by states to achieve agreement. In particular, there was the need
to avoid sweeping dissension under the carpet by means of a simple majority or
two-thirds majority vote, by which most issues were resolved in the UN General
Assembly meetings (ibid.: xxii). Anand (1985) further describes the adoption of
the rule on consensus as an expression of the wish of the conference organizers to
achieve fairness by encouraging a spirit of give and take. It was a means, he says,
of asking ‘all delegations to make good-faith efforts to accommodate the interests
of others’ (Anand 1985: 74). Consensus was also desirable as a means of ensuring
that the Convention, when it finally emerged, would be universally acceptable by
state parties. This was all the more important given the strategic nature of some
of the issues involved and the massive changes pre-empted in the international
customary law of the sea of which the common heritage concept and its practical
implications were the most prominent (Stavropoulos 1985).

A follow-through of the proceedings of the conference reveals that parties did
make reasonable efforts to abide by this gentleman’s agreement. One after the
other, many of the proposals, which in the beginning seemed to be diametrically
opposed, were eventually ‘reconciled’ through the process of listening, exchange
of ideas and other bargaining tactics. According to Tommy B. Koh, the last chair-
man of the conference, this achievement was made possible because the procedure
‘allows various deferments and “cooling-off” periods before the actual voting
may begin’ (Koh 1985: 18). This approach contrasts sharply with the ‘negotia-
tion through exhaustion’ and the gavelling through of clauses, which have been a
regular feature in post-Rio environmental conferences (see Mintzer and Leonard
1994; Leggett 2000; Grubb and Yamin 2001).

The final point of interest under procedure relates to the appointment of com-
mittee officers during the treaty-making process. Here, it is the opinion of some
close observers that the composition of the key committees and their chairman-
ship both reflected and promoted the pursuit of international justice within the
context of UNCLOS III. Borgese (1986), for example, stresses the positive input
of equitable regional representation in the Preparatory Commission of the Seabed
Authority and the International Tribunal for the Law of the Sea. Zuleta (1983)
places emphasis on the fact that, by organizing the informal negotiating groups on
the basis of interest in specific issues rather than by the use of regional bloc mem-
bership, a more than average chance was provided for each state to articulate, can-
vass and defend its interests in the various subject matters. Sanger (1986) equally
observes that an air of commonality and co-operation was promoted because the
industrialized countries conceded the chairmanship positions to the developing
countries and did not seek to exert pressure on them until towards the last years
of the conference.®

The foregoing discussion largely establishes intent on the part of state agents to
adhere to notions of distributive equity. But although the ideas of a package deal
and decision by consensus may be intuitively appealing, there is nothing in them
that necessarily guarantees that the policies which emerge in this way will be fair
and equitable. On the contrary, bargaining and philosophical literature grants that
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power relations can still play a role in a bargaining situation where consensus is
adopted as the ground rule (Zartman and Berman 1982). Here, it is understood
that there are still a number of avenues — including subtle threats — through which
the more influential actors may be able to induce consent to their advantage (cf.
Raiffa 1982; Oye 1986; Barry 1989). Hobbes (1968: esp. in Ch. 15 of Leviathan)
clearly maintained that the outcomes of agreements entered into out of fear — in-
cluding the fear that is deliberately created by the other party — represent a fair and
just outcome. The reason for this is that Hobbes believed that justice is nothing
other than the carrying out of the contract to which one enters into. The terms and
conditions under which the contract was made do not matter. Rawls, however,
argues that an understanding of justice that relies for its elaboration on simply
saying that a decision was arrived at mutually is too simple and incapable of tell-
ing much about the inherent quality of such a decision (Rawls 1971: 17-19).

Further, in the context of UN conferences, the term ‘consensus’ can be very
deceptive, for it does not always mean absence of disagreement or active con-
sent to a final decision. Neither does it mean that any country which chooses
to stand in disagreement has a power to veto the decision in question. All that
consensus means in the UN context is simply an agreement to ‘proceed without
formal objection’ (Stavropoulos 1985: Ixiv). Moreover, although important on its
own merit, it would be erroneous to assume that poor developing countries could
secure equitable international policies by simply supplying the chairmanship of
a few important committees. The reason is that international injustices are often
deeply embedded in existing power structures and economic relations in ways
that cannot be easily revoked merely by acting as the chairman of a given commit-
tee (cf. Cox 1983, 1992). Indeed, more sophisticated accounts of power tell us that
power resides more in the ‘enduring capacity to act’ rather than in the occupation
of functional positions (Isaac 1987: 74). Power, according to this view, derives
from the social identity of participants and is ‘implicated in the constitutions of
the conditions of interaction’ (ibid.: 75), being, as it were, ‘intrinsic to a social
context’ (Lee 1995: 148) rather than in titles or procedural functions.

All this should serve as an important reminder that the substantive policies of
international regimes still require ethical scrutiny irrespective of the negotiation
procedure or the amount of rhetoric that might have been admitted in the prepara-
tory stages. Indeed, there is ample evidence that, despite the positive noises that
were made with respect to the need for equity in UNCLOS III, a majority of
the participating countries knew deep down that their success in the conference
would ultimately depend on the extent to which they were able to strategically
maximize whatever bargaining chips were available to them. The effects of these
approaches can be seen by looking at the debates surrounding the negotiation of
some the substantive policies of the Convention.

The seabed regime and the common heritage of mankind

It was basically Dr Arvid Pardo, the then Permanent Representative of Malta to
the UN, who set the pace for the elaboration of a new law of the sea through his
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speech on the need for international justice in the management of the resources
of the seabed beyond national jurisdictions (Ogley 1984; Sanger 1986; Friedheim
1993; Vogler 1995). In his speech, at the United Nations Assembly in December
1967, Ambassador Pardo drew attention to the ‘unity’ of the sea as an ecosystem
and to the imperatives of a holistic management approach entailed by this per-
spective. He called for the need to protect the oceans from serving as a dumping
ground for the increasingly diverse and dangerous wastes from industrial proc-
esses. And most significantly, he called for the recognition of the deep seabed
beyond the jurisdiction of states as the ‘common heritage of mankind’.

Pardo explicitly based his proposals on the principles of peace, equity and
international justice. He argued that the resources of the seabed belonged to all
mankind equally and, therefore, ought to be managed in ways that served the
interests of the most needy and the least advantaged groups (Duff 2004: 196). Par-
do’s vision thus transcended the Grotian idea of freedom of the sea and Selden’s
notion of enclosure, both of which, rightly or wrongly, favoured the idea of justice
as ‘to each according to his power’. Pardo drew attention to what he called the
‘vast resource potential that lay beneath the ocean floors” and the huge disparity in
wealth that would occur if the area were managed in ways that allowed those with
advanced technology to gain exclusive access, saying that the consequences of
inaction by the international community would result in conditions of ‘intolerable
injustice’.

The resources of the seabed and of the ocean floor are as great as the resources
on dry land. The seabed and the ocean floor are also of vital and increasing
strategic importance. Present and clearly foreseeable technology permits the
effective exploitation of virtually all this area for military or economic pur-
poses. Some countries will therefore be tempted to use their technical com-
petence to achieve near unbreakable world dominance through predominant
control over the seabed and the ocean floor. [...] The process has already
started and may lead to a competitive scramble for sovereign rights over the
land underlying the world’s seas and oceans, surpassing in magnitude and
in its implications last century’s colonial scramble for territory in Asia and
Africa. The consequences will be very grave — at the very least a dramatic
escalation of the arms race and sharply increasing world tensions, caused also
by the intolerable injustice that would reserve the plurality of the world’s re-
sources for the exclusive benefit of less than a handful of nations. The strong
would get stronger, the rich richer.

Following Pardo’s speech, the United Nations General Assembly passed a
resolution declaring the seabed and ocean floor beyond the jurisdiction of states as
the CHM [UNGA resolution 2749 (XXV) 1970]. The General Assembly also set
up a Committee for the Peaceful Uses of the Ocean Floor and High Sea Beyond
National Jurisdictions, which eventually acted as the Preparatory Commission for
UNCLOS III (UN Doc. SEA/MB/2). Indeed, most of the nearly 11 years of nego-
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tiation was devoted to the task of defining and refining the concept of the CHM,
which had become a rallying point of a sort for the G-77 nations and other forces
that nursed the idea that the time had come to establish questions of distributive
justice firmly within international politics and the law of nations (Zuleta 1983:
xxiii; cf. Kiss 1985; Dupuy 1983: 313). Vogler (1995: 49) spoke of the situation
in the following way:

Although the developed maritime states would have preferred a limited nego-
tiation on navigation rights and the new limits of territorial seas, the very dif-
ferent requirements of the G-77, stressing national economic sovereignty and
issues of North—South equity, could not be ignored. The politically necessary
conjunction of the two provided the essential basis of the Third Law of the
Sea Conference (UNCLOS III) and its extraordinarily broad and inclusive
agenda.

To a large extent, therefore, it is plausible to claim that the entire process of
articulating a new law of the sea was galvanized by the concept of the CHM and
the general search for justice and equity in the international order. For Mr P. Engo,
who acted as the Chairman of the Seabed Committee, the appeal of the common
heritage concept resided in the fact that it ‘transcends the inherent opposition be-
tween the doctrines of res nullius and res communes’ and embodies an all together
different resource management option (UNCLOS 11l Official Records: Summary
Records of Meetings, 1975: 2). The way that this opposition is overcome, accord-
ing to Borgese (1986), is that the concept demands positive action on the part of
agents such that the notion of the commons ceases to be associated merely with
the fact that ‘a legally defined user can not be excluded’ (Buck 1998: 5. cf. Wijk-
man 1982: 512). Instead, the situation becomes one in which emphasis is given
to the overall economic standing of the ‘owners’ in mapping what constitutes the
equitable distribution or usage of the resources. In this sense, the notion of the
CHM is not merely a resource management option but firmly incorporates the
‘ideological and philosophical setting required for the application of the concept’
(Borgese 1986: 125). We see in the emphasis on positive action rather than nega-
tive rights — rights to non-interference — a close philosophical association between
the concept of the common heritage of mankind and the interpretation of justice
along the lines of meeting needs and providing the capacity for ‘functioning’ (Sen
1999: 74-75; see Chapter 3).

Divergence and reconciliation of views

It was obvious that the notion of CHM and the other equity issues involved in the
management of the seabed were not only novel with respect to the existing laws
of the sea but also that they held the prospect of transforming the entire landscape
of international relations (Sanger 1986: 158; Friedheim 1993: 230). Parties were
more or less aware, as Borgese (1986: 99) puts it, that the CHM had ‘significant
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value as a model for future relations among states’. And, perhaps as a result of
this, neither the developed nor the developing countries were willing to move
from their positions on most of the issues involved.

At the heart of the issue was the prospect that there were billions of tonnes of
manganese nodules on the seabed, the extraction of which would lead to cheap
and alternative sources of a number of economically important metals including
copper, cobalt and nickel (Ogley 1984). Much of the global demand for these
minerals is met by land-based production in African countries and almost all in-
dustrialized countries (except Australia and Canada) are net importers (Sanger
1986: 158). From the developed country perspective, therefore, seabed mining
was envisioned as an end to dependence on African minerals. For most in the
developed countries, the CHM was intuitively appealing, but, in practice, it meant
no more than the payment of a couple of thousands in royalties to the UN. There
are, of course, some in the US Senate who insisted that that the CHM was ‘nothing
more than declaring a right to steal’.” From the developing country perspective,
however, deep seabed mining was going to prove the ultimate equalizer in the
international system and the means to an end to the material dominance of the in-
dustrialized west. After all, the UN General Assembly had declared that the deep
seabed beyond the jurisdiction of states (later to be known simply as the ‘Area’)
was the common heritage of mankind to be used for the benefit, especially, of less
advantaged people. So, then, the chief task before the draftsmen in UNCLOS III
became how to reconcile the diverse viewpoints on equity attached to the notion
of the CHM and how to translate the answers into policy options acceptable to
both political blocs.

First, there was contention over the exact nature and power of the authority
that would be responsible for overseeing the mining activities. Second, there was
disagreement on whether mining activities should be undertaken solely by such
an authority, in conjunction with state and private enterprises, or solely by pri-
vate corporations. There were also questions on what rules should govern state
or private enterprises if they were allowed to take part in mining activities. Third,
there were ‘issues’ concerning the criteria for sharing the profits that might accrue.
Should they be based on per capita income, on land mass or on gross domestic
product (GDP)? Fourth, there were concerns about the possible implications of
seabed mining on the welfare of states whose economies depended on the export
of land-based minerals. Whether the prices of the seabed metals should be regu-
lated and whether the activities of the land-based industries should be subsidized
are just two of the many questions that were asked under this issue. And finally,
questions arose with respect to how the pioneer investors might be protected in
the context of the CHM and how it would be possible to achieve a transfer of
technology from the North to the South to avoid monopoly (Ogley 1984; Sanger
1986; Friedheim 1993; Vogler 2000).

In sum, the developed countries, mainly following the position of the USA,
wanted a Seabed Authority whose role would be restricted to that of a clearing
house and licensing office (Friedheim 1993: 230). They strongly advocated a
regime that adhered closely to free market ideals, rooting, in so doing, for prop-
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erty rights interpretations of justice. Generally, developed countries thought that
private corporations should be allowed to mine the minerals in the seabed under
minimal regulation. They sought to secure freedom for private investors to ex-
plore, mine and market their products in line with the dictates of demand and
supply (Sanger 1986: 186—187). The developed countries also advocated strong
protection for the pioneer investors, arguing that such a protection mechanism
was important to cushion the risks of exploration and stimulate the competition
needed to get the metal out of the seabed in the first place (Oxman 1994: 689-693;
Friedheim 1993: 250-256). Hence, here, the idea of justice approximates to the
libertarian conception of justice with its emphasis on the free market and minimal
state interference.

Developing countries, for their part, were not convinced that the task of get-
ting the polymetalic nodules out of the seabed was as difficult and as remote as
the industrialized countries portrayed it (Oxman 1994: 689).'° In sketching their
answers to some of the questions raised above, they favoured a more egalitar-
ian notion of justice that operated within the framework of what Hedley Bull
calls a ‘solidarist conception’ of the international community (Bull 1983: 168). In
practice, they wanted the drilling operation to be carried out by the International
Seabed Authority with an arm that would be able to refine, sell and share the
bounties that would be received. The developing countries also wanted adequate
safeguards to ensure the protection of the countries whose economy depended
on land-based mining. In addition, they wanted to be more than observers in the
decision-making bodies of all of the relevant organs in charge of the activities.
There was, in effect, a determination to see a change ‘from the donor-beggar
relationship exemplified by the World Bank and International Monetary Fund’
(Sanger 1986: 158).

After years of protracted debates characterized by frequent name-calling and
stonewalling, both sides shifted from their original positions. The outcome of
these intense negotiations is the voluminous and delicately worded compromise
contained in 60 articles in the main body of the Convention (Part XI) and 38
articles in the annex sections. First, it is reiterated in the text that ‘[t]he Area
and its resources are common heritage of mankind’ (Article 136). ‘[N]o State or
natural or juridical person shall claim, acquire or exercise rights with respect to
the minerals recovered from the Area’ except in accordance with the Convention
[Article 137 (3)]. The right to the resources is vested on the whole of mankind and
every activity in the Area should be aimed specifically at benefiting ‘mankind as
a whole . . . and taking into particular consideration the interests and needs of the
developing countries’ [Article 137 (2), 140 (1)]. With these articles the interna-
tional community firmly endorsed a common landlord status over the Area, which
meant that no amount of mining operation or years of occupation could prompt a
corporation to seek claims over any portion of the seabed. This common owner-
ship is, for Borgese (1986), the first and most important principle of the common
heritage of mankind.

The Convention equally established an International Seabed Authority whose
function would be to oversee the activities in the Area in ‘accordance with the
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principle of equality of states’ (Articles 156 and 157). This Authority had a busi-
ness arm — the Enterprise — which would participate in mining and related eco-
nomic activities alongside state and private corporations in what was popularly
referred to as the ‘parallel system” (Article 170). This provision represented a sig-
nificant product of astute diplomacy. If it had taken off as planned, the Enterprise
would have been the first of its kind in international relations. It would have been
the first corporation to undertake business activities and to compete with private
corporations on behalf of the international community.

It is the responsibility of the Authority to ‘provide for equitable sharing of
the financial and other economic benefits derived from the activities in the Area
through an appropriate mechanism on the basis of non discrimination’ [Article
140 (2)]. All research in the Area should be carried out exclusively for the benefit
of mankind as a whole [Article 143 (1)]. Active steps should be taken as well
to ensure the transfer of technology to the developing countries ‘under fair and
reasonable terms and conditions’ [Article 144 (2.a)]. In addition, space should be
provided in the Enterprise to ensure that personnel from the developing countries
obtain relevant training in marine technology and participate fully in the activities
of the Area [144 (2.b)].

There are also provisions for the promotion of ‘just and stable prices’ and the
desire to ensure that activities in the Area are not monopolized by those from a
single geographical location through detailed specifications on how the seats in
both the Council and the Assembly may be occupied on a regional basis [Article
150 (f, g, h and i), Article 151)]. In addition, parties equally sought to ensure that
the principle of sovereignty and equality of states should be observed in the de-
termination of every substantive matter relating to the operation of the Authority
and the Enterprise [Article 157 (3)]. The overall goal, as specified in Article 150
of the Convention, was that:

Activities in the Area shall be carried out in such a manner as to foster healthy
development of the world economy and balanced growth in international
trade and to promote international co-operation for the overall development
of the countries especially developing states.

In sum, the seabed regime can be seen as a mixed regime operating under
the conceptual framework proposed by the developing countries but significantly
modified by market-oriented approaches to accommodate the desires of the devel-
oped countries. It emphasizes international control, equity and price regulations
but it also seeks to provide adequate protection for pioneer investors. In addition,
the seabed regime represents an expression of faith in common resource man-
agement and a vote against the traditional first come, first serve basis of ocean
resource exploitation. It does this whilst at the same time providing for entrepre-
neurship through the parallel system.

However, notwithstanding these painstaking efforts to achieve a balance be-
tween the positions of the North and the South, the USA, leading a majority of
other industrialized countries, considered that the international community had
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given in too much to the ‘socialist’ demands of the developing countries (Boezek
1984: 49). Accordingly, they defected, abandoning the product of 10 years of
negotiation, and refused to sign the Convention. What is more, some of these
countries (the USA, UK and Federal Republic of Germany) even threatened to
negotiate an alternative treaty, which would permit them to mine the resources in
the seabed outside of the UNCLOS III provisions.

Abandoning the common heritage: substance versus ideology

There are some who insist that the refusal of the USA to accept the seabed regime
had more to do with ideology than with substance. Borgese (1986), for instance,
argues that the controversy over the issue of seabed mining had far more symbolic
than substantive implications. Friedheim (1993: 213-222) makes the point that,
as manganese nodules did not constitute a core aspect of the economy of many
of the developed countries and given the viable alternative production techniques
that existed, it is easily conceivable that the technologically advanced countries
could have ‘made a number of concessions that would not significantly harm their
economy’. The real problem, as Friedheim describes it, was that the propositions
from the developing countries were more than anything a challenge to the ‘gen-
eral structure of the world economic system’. ‘The newness’, he says, ‘was not
merely a change in the particular or specific rules describing permissible activi-
ties or the means of managing them, But rather, a new set of rules for an entirely
different political, economic and moral framework for managing human affairs’
(ibid.: 220).

The developing countries, for their part, were convinced that, if the developed
countries could be shown that the deep seabed could be managed in ways that
truly benefited the less developed countries and offset some of the disadvantages
that they suffered in the world market, an important precedent would have been
set, not only with respect to showing the imperfection of the market but also in
relation to the workability of a just and fairer alternative (Kiss 1985). They were
also mindful that, for all intents and purposes, the deep seabed beyond national
jurisdiction was the perfect place to demonstrate this conviction as, by its nature,
it is difficult to enclose and, by tradition, it has been regarded as belonging to all
(Friedheim 1993). For the developing countries, then, it was the seabed regime
that was regarded as the real symbol of an equitable law of the sea (Sanger 1986;
Friedheim 1993).

But despite the intellectual recognition that the concept had powerful intuitive
appeal to the developed countries, it emerged that such recognition was not suf-
ficiently powerful to penetrate the capitalist and free market dogma, which shapes
their basic understanding of equity in the relationship among nation states. The
US stance has since compelled the UN to make significant changes to the seabed
regime along neoliberal free market lines. The modification document (the Agree-
ment Relating to the Implementation of Part IX) unabashedly states in its preamble
(despite insisting that justice and peace remain the key objectives of the Conven-
tion) that the changes to the original seabed regime as contained in the document
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were designed to reflect “political and economic changes, including in particular
a growing reliance on market principle’. Accordingly, the documents proceed to
whittle down the powers of the Enterprise, remove most of the protection offered
to developing countries whose economy depends on land-based mining and grant
extensive rights and protection to pioneer investors. The document also provides
that any transfer of technology from the North to the South must be in ‘commer-
cial terms and conditions on the open market’ [Annex Section 5 (1.a)].

On 7 October 1994, having obtained virtually all of the modifications that it
wanted to Part IX of the Convention, President Clinton forwarded the Agreement
and the Convention to the US Senate for consent (Duff 2004: 198; Song 2005:
263). It was not, however, until October 2003 that the Senate Foreign Relations
Committee began to take hearings to examine the merits of domestic ratification
of the Convention. Curiously, despite the drastic amendments in the implemen-
tation agreement already noted, a minority in the USA continue to call for the
rejection of the Convention for what Doug Bradlow, an aide to President Regan in
the 1980s, calls ‘the redistributionist bent” embodied in the seabed regime (cited
in Duff 2004: 205). Moreover, individuals such as Bradlow continue to query the
rationale of ratifying the Convention when the other sections of the Convention
(which they claim only reflect traditional international law) do not constitute a
threat to US security and commercial interests. The sorts of agreements reached
in these areas are thus worth investigating.

Breadth of the territorial sea and the right of passage

The notion of the territorial sea (TS) emerged in the early centuries as the concept
by which the international community negotiated the tension between proponents
of complete freedom of the sea (mare liberum) and those who campaigned that
the sea should be appropriated for individual use (mare clausum) (Colson 1985:
36-37). It was eventually accepted that coastal states might exercise sovereignty
over ‘a marginal sea adjacent to their coasts subject to the limited right of innocent
passage for foreign ships’ (Oxman 1985: 139). But although the concept was, in
itself, accepted, the question of what delimitations represented just and equitable
boundaries proved far more difficult to settle."" The result was that states made
claims as strategic, political and economic situations warranted (Churchill and
Lowe 1988: 66-67; Buck 1998).!?

From the late seventeenth century, a 3-nautical mile limit was one of few ac-
cepted criteria regarded as defining the limit of a state’s jurisdiction over their
coastal waters." The different claims into what constituted the TS often caused
difficulties, even in the early centuries, But with developments in technology and
the many possibilities that this yielded in terms of transport, resource exploitation
and military operations, it became increasingly desirable to find a common agree-
ment to the issue of the limit of territorial seas. In UNCLOS 111, parties eventually
granted that ‘every state has the right to establish the breadth of its territorial
sea up to a limit not exceeding 12 nautical miles, measured from the baselines
determined in accordance with the Convention’ (Article 3). The Convention also
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established the benchmark for measuring the breadth of the territorial sea (Article
4) and gave guidelines on how two coastal states opposite or adjacent to each
other might go about the business of finding a territorial boundary (Article 15).

One remarkable lesson learnt in the extension of the TS limit from 3 nauti-
cal miles to 12 nautical miles during UNCLOS III is the degree to which states
can adjust their preferences and ideas of justice in response to wider changes in
the norm structure of the international order. But equally, or, perhaps, even more
importantly, the TS regime also reveals the way in which the norm structure of the
global community itself is determined or influenced by the interests of the most
powerful members. After World War 11, the USA, in response to ‘the reality of off
shore drilling on the continental shelf” (Vogler 2000: 45), unilaterally declared that
it was going to exert exclusive property rights over all of the oil and gas reserves
40 nautical miles seawards of its coast (Truman Declaration). However, not long
after, other coastal states, most of which were developing countries, began, in
apparent response to the Truman Declaration, to claim that they had extended
their TS up to the 12-nautical mile limit to combat illegal sea trading, land-based
pollution and security-related issues (Kwiatkowska 1988: 290; Friedheim 1993:
113). Friedheim, however, describes these claims as motivated by a search for
economic prosperity, extended sovereignty and the desire of the developing coun-
tries to ‘push the industrialised states as far away from their coasts as possible’
(Friedheim 1993: 81).

Meanwhile, the USA and other great naval powers responded by saying that
they were not prepared to recognize such extensions of the TS limit. Their rea-
sons were that such extensions would affect some international straits used for
navigation, trade and military operations. The USA, for one, apparently wanted
to enjoy the benefits of having exclusive property rights up to 40 nautical miles
off its coast but could not bear to see the international straits, some of which were
less than 10 nautical miles off the coast of some states, enclosed. Indeed, US
negotiators in UNCLOS III freely indicated that their main aim of attending the
Conference was not so much for the seabed and the CHM as it was for the need
to keep the international straits open. This statement from one of the leading US
negotiators, Mr O. Colson, conveyed the sentiment:

[T]hose straits had been open to world commerce and the world’s navies for
centuries. It was the US position that these straits should not be subjected to
the regime of the territorial sea . . . . The United States sought to ensure that
the traditional navigational rights and freedoms exercised in international
straits would not be affected by the extension of the territorial sea to 12 nauti-
cal miles.

(Colson 1985: 38)

In the end, the USA and the other great naval powers got what they wanted.
The concepts of ‘transit passage’ and ‘innocent passage’ were both formulated to
ensure that the extension of the TS limit to 12 nautical miles did not lead to the pri-
vatization or enclosure of the international straits. Article 17 states that ‘[s]ubject
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to this Convention, ships of all states, whether coastal or landlocked, enjoy the
rights of innocent passage through the territorial sea’, whereas Articles 3742 se-
cure the right of transit passage for all naval and merchant ships through all straits
used for international navigation irrespective of the extent of their proximity to
any given coastal state. Here, it should be remembered that most of the maritime
states are, themselves, coastal states. This implies that, provided that the right of
passage through the international straits was maintained, a deal which allowed the
coastal states in the developing countries to extend their TS would equally benefit
the powerful maritime states while preserving their security and strategic interests
(Stevenson and Oxman 1974: 9-13). Accordingly, the USA, through the new TS
and the accompanying exclusive economic zone (EEZ) regime, was able to both
secure property rights over the oil and gas reserves off its own coast and the right
of passage through the straits that should have, by the same standard, ‘belonged’
to other states (Anand 1982: 217; Allott 1983).

In sum, the debate on TS extension might not be characterized as a North—South
issue. Although most of the developing countries were in favour of extension,
having in mind the economic prospect of extended sovereignty, it has been shown
that the extension of the TS was also in the economic interests of some naval
powers such as the UK and the USA. Once the rights of passage are accepted
as the caveats that made the extension possible, it would be plausible to suggest
that the extension benefited the USA and other coastal naval powers even more
than the costal states in the developing countries (see Egede 2004). Friedheim
puts this point bluntly when he asserts that it was simply not possible to foresee
an agreement on the 12-nautical mile extension of the TS without the successful
negotiation of the right of innocent and transit passage (Friedheim 1993: 78).
Hence, if the extension of the TS and the rights of passage could be conceived in
terms of justice at all, it would have to be the conception of justice that appreciates
the strong bargaining power of the naval states relative to those of the states who
would have wished to gain control over the straits near their own coast. Such is
the understanding of justice canvassed by Gauthier (1974), who proposed that
rational men could not be expected to accept principles of justice or outcomes
which did not reflect what they could hope to get in the absence of co-operation.

The exclusive economic zone (EEZ) and the continental
shelf (CS)

The regime of the EEZ established that coastal states have jurisdiction over the re-
sources not only within the TS but also up to 200 nautical miles from their coastal
baselines (Articles 55 and 57). In Article 56, the rights, jurisdictions and duties of
coastal states in the EEZ are outlined whereas the rights and duties of landlocked
states and other states are contained in Articles 69 and 58 respectively. In sum-
mary, coastal states would maintain control over the minerals and living resources
in this area whereas other states would have the right of transit passage, the right
of overflight and the right to lay submarine cables.

As with the extension of the TS the doctrines of the EEZ and CS were closely
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tied to the Truman Declaration, briefly mentioned in the previous section. Presi-
dent Truman had, in 1945, unilaterally declared that the USA would exercise
jurisdiction over the living resources and minerals in the seabed of its CS. While
maintaining that this part of the sea remained open to innocent passage by ships,
the President laid out plans for the exploration of the oil and gas in the seabed
within a water depth of 200 meters or 40 nautical miles from the US sea baseline.'*
By this unilateral declaration the USA signalled its intention to depart from the
traditional understanding that the resources of the sea belonged to every one (res
communes) as had been understood from the times of Pax Romana. Attard (1987:
2) describes this declaration as the ‘turning point in the law of the sea’. Birnie
and Boyle (2002) refer to it as the clearest signal that the concept of the commons
as well as the traditional notion of global resource management by international
co-operation was going to be radically challenged or at least redefined by the new
wave of international economic liberalism. For Djalal (1985: 51), the declaration
and the resultant regimes (EEZ and CS) tell us much about the changes in the
philosophy of states with respect to global natural resource management and how
the changes that occurred in the ‘economic and political relations among states’
between World War II and 1973 impacted on the new law of the sea.

The 200 meters depth mark contained in Truman’s declaration was not ar-
bitrarily set. Rather, it was carefully calculated to cover all of the recoverable
minerals in the immediate coasts off Louisiana, Texas and California (Borgese
1986: 80). Indeed, it represented the maximum depth ‘confirmed by the best geo-
logical knowledge of the time from which seabed oil and gas resources could be
extracted’ (Friedheim 1993: 113). This declaration was clearly self-serving and
provocative. But because of the nature of this period of world history, Truman’s
proclamation passed rather quietly, without any opposition. However, it was clear
from subsequent events that the foundation had been laid for an unprecedented
global scramble for oceanic resources and the most drastic limitation of the con-
cept of res communes and res nullius.

Meanwhile, it was clear that not all coastal states shared the same geological
features with respect to the CS. For instance, those whose continental shelves
curved sharply into the abyssal depth would gain no major economic advantage by
extending jurisdiction over 200 meters water depth (Attard 1987: 19). A number
of Latin American countries who fell under this description promptly attempted
to cover for this shortfall by making proclamations ascribing to themselves juris-
dictions over extensive areas of the sea, with some stretching up to 300 nautical
miles from their baselines. They based their claim ‘on the need to meet their
development requirements by obtaining access to resources and ocean space that
they regarded as belonging to them’ (Dupuy 1983: 315). But apart from invoking
the right to development, they also used arguments based on justice and equity. In
their view, the extensions were intended to correct ‘both the inequalities produced
by nature and those resulting from defects in the organisation of international
society’ (ibid.: 315). In its declaration of 1947 announcing the extension of its
‘patrimonial sea’ to 300 nautical miles, Peru called the extension ‘a just rule and
one intended to balance the advantages enjoyed by others [referring to the USA]
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as a result of geographical happenstance and prehistoric geological upheavals’. In
its own declaration, Ecuador equally showed a determination to correct the injus-
tice and economic inequity it perceived as arising from the Truman proclamation.
Ecuador declared bluntly that ‘since submarine terrace alone is not sufficient to
create the equality conducive to well-being, the important thing is not the contour
of the submarine areas but the maritime resources that will produce this well-be-
ing’ (cited in Attard 1987: 8).

But one consequence of these extensions, among others, was the nationalization
and enclosure of large portions of the high sea and virtually all of the international
straits. It was understandable that the big naval powers should feel concerned.
The USA, for one, did not waste time in denouncing these claims (Hollick 1981).
However, in the face of the Truman Declaration, this denunciation amounted to
what Friedheim describes as an ‘attempt by the US to control other states’ appetite
without controlling its own’ (Friedheim 1993: 124). Thus, the situation before
UNCLOS III remained one of confusion in that most coastal states, emboldened
by the claim of the USA over the oil and gas resources within its CS, continued to
claim various types of rights within up to 300 nautical miles of their coasts, even
though the nature of these rights were largely ill-defined.

In the early stages of negotiations, the USA and other naval powers formed an
anti-EEZ coalition with the landlocked states (from both developed and develop-
ing countries) to challenge the claims of the coastal states (Friedheim 1993: 99).
The concern of the landlocked states who were not naval powers was mainly that
they should be allowed some share in the fish and other living resources within
the EEZ of neighbouring coastal states. However, once the naval powers realized
that the rights of passage and transit were going to apply within the EEZ, they
quickly abandoned the alliance with the landlocked states. In so doing they were
aware that the landlocked states had nothing with which they could make side
payments for such support. The Organization of African Unity (OAU) showed a
remarkable sense of communal justice on this issue. In their declaration on this
issue (Doc. A/CONF.62/33) the OAU proposed that landlocked states be allowed
access to the EEZ of neighbouring coastal states ‘on an equal basis as nationals
of coastal states’. This suggestion was incorporated in the draft provisions but it
eventually got lost in ‘transit’ and was not reflected in the final draft (see Provision
195A, B, C and E of Informal Composite Negotiating Text (ICNT), U.N. Doc.
A/CONF.62/WP.10 [6th Session, 1977]). In the end the landlocked states fought
primarily on the basis of ‘moral appeals’ (Friedheim 1993: 101) and expectedly
secured no single rights in the use of resources within the EEZ of neighbouring
states (cf. Sanger 1986: 64). The Convention, however, contains a few appeals in
Atrticles 59 and 61 (1) that coastal states should take into account ‘the relevant
economic and geographical circumstances’ of their neighbours, including allow-
ing the landlocked states limited access to the ‘surplus resources’ within their
EEZ and that any conflicts that may occur in the process should be resolved on
‘the basis of equity’.

Another lame gesture towards international justice and new international eco-
nomic order is found in Article 82 (1-4) of the Convention. Here, coastal states



Managing a global commons 75

are asked to contribute in kind or to make an annual payment of 1 per cent of the
yearly production value of profit from explorations in their CS to the international
community. Article 82 (2) decrees that ‘the rate shall increase by 1 per cent for
each subsequent year until the twelfth year and shall remain at 7 per cent there-
after’. And in Article 84 (4), parties agreed that ‘[t]he payments or contributions
shall be made available through the Authority which shall distribute them to state
parties to this convention, on the basis of equitable sharing criteria, taking into
account the interests and needs of developing states, particularly the least devel-
oped and landlocked among them’. No attempt is made to define what this ‘basis
of equity’ or ‘equitable sharing criteria’ mean. Nor did the parties concerned at-
tempt to explain how the ‘payments in kind’ might be quantified.

Again, as in the section on the breadth of the territorial sea, one sees that, the
provisions of Articles 69 and 82 notwithstanding, the regime of EEZ was decided
not on the basis of an independent or inherent notion of justice or morality but
simply by practical, hard-nosed bargaining within the constraints of the prevailing
neoliberal economic structure. In this instance, the drive for the establishment of
the EEZ was obviously the control of the living resources in the sea and the rich
oil reserves in the CS (Borgese 1986: 80—81). Justice corresponds not to attend-
ing to the interests or ‘special needs’ of any group of countries — developing or
landlocked — but to each state carefully articulating and pursuing its economic and
strategic interests through various means such as coalition forming, stonewalling,
subtle threats and trade-offs. For some of the great naval powers, such as the
USA, the EEZ regime corresponds to the symbolic act of having one’s cake and
eating it. They secured their security and commercial interests (right of passage
through straits) by pretending to concede to the 200-nautical mile EEZ limit and
then, quite easily, recovered enormous economic leverage by the means of the
regime on the CS. This amounts, according to Borgese (1986: 80), to a ‘curious
twist of history and of reason’ and illustrates the place of ‘international oil power’
in the design of international rules.'s

Although, then, the concept of the EEZ is usually attributed to the desire of
the developing countries to gain more territory, it represents, in reality, the can-
onization of the Truman Declaration of 1945 and the triumph of national over
international approaches to ocean management (Birnie and Boyle 2002: 648). The
EEZ and the CS doctrines also signpost the ascendancy of the nationalization and
enclosure doctrine, and they symbolize the triumph of market-based interpreta-
tions of justice in regimes for international co-operation. Yet, there are some who
point to the failure of various international common-pool resource management
regimes and infer that nationalization was not only appropriate but also, in fact,
necessary to ensure the sustainable utilization of oceanic resources and preserva-
tion of the marine environment. These claims merit closer investigation.

Protection and preservation of the marine environment

Protection of the marine living resources and legislation against pollution were
certainly not among the traditional concerns of the law of the sea. The ocean was



76 Empirical analysis of three regime texts

seen as having a limitless capacity for waste absorption and oceanic resources
were considered to be superabundant (Johnston 1981; Anderson 1996). Because
it is the condition of scarcity that primarily creates the demand for distributive jus-
tice, the concepts of sustainable exploitation and equitable allocation of oceanic
resources were virtually non-existent in the language of global ocean manage-
ment. Grotius (1608) vaguely recognized the possibility that overexploitation of
marine resources could occur if many people hunted down marine animals but, in
general, it was the idea that the sea contained limitless resources and was capable
of serving as an open-ended sink for wastes that retained dominance. It was not
until the beginning of the last century that various events, some of which have
been mentioned in previous sections, began to suggest that both assumptions were
completely misguided. Accordingly, a push began for the establishment of some
kind of global regime to ensure the conservation of marine resources and the pre-
vention of sea pollution. The next section focuses on the regime for the conserva-
tion and distribution of the living resources in the marine environment. Attention
to aspects of sea pollution is limited only to a few remarks.'

Equity and the conservation of the living resources of the sea

Early approaches towards the utilization of the resources of the sea were con-
ceptually underpinned by the notion that the sea and its resources belonged to all
(res communes), as well as the impression that these resources were inexhaustible
(Birnie and Boyle 2002: 647). The notion that people were free to take as much
as they wished from the sea to satisfy their wants corresponds roughly to a utili-
tarian conception of justice. Utilitarianism was described in Chapter 3 as being
concerned with seeking the maximum happiness of the greatest number of people
with respect to the distribution of ‘the good’. In a situation in which the good is
superabundant, as in the case of the marine resources, this would translate to equal
access by all agents that have legal entitlement (Luper-Foy 1992: 48). The obvi-
ous prescription of a utilitarian in a situation in which resources are known not
to be superabundant would be equal division. The EU Common Fisheries Policy
(CFP), which is based on setting a total allowable catch (TAC) and dividing the
figure equally among the number of fishing states, is the closest representation of
this understanding of justice.

However, the policies set out in UNCLOS III for the management of the global
fish stock and other marine animals are at variance with the approaches sketched
out above. The policy option that prevailed in UNCLOS III was essentially the
nationalization of marine resources and their conversion from common-pool re-
sources to resources governable under private property laws (Articles 61-68). By
legalizing the CS and the EEZ doctrines, 30 per cent of the ocean and high sea and
90 per cent of its resources were ‘enclosed’ through nationalization (Pontercorvo
1988: 229). EEZ thus represents a firm verdict against the concept of commo-
nality, which underpinned early responses of the global community to marine
resource management. Birnie and Boyle bring out this point very clearly:
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The EEZ regime agreed during the UNCLOS III negotiations addressed the
problems of sustainable exploitation of common property by removing living
resources entirely from that status; it gives the coastal states the exclusive
right to control access, exploitation, and conservation — the very opposite
of high sea freedom. It relies on national self-interest, not international co-
operation, to ensure rational and sustainable use [of marine resources]. [It
is] a modern day version of the eighteenth century enclosure of the common
land.

(Birnie and Boyle 2002: 648)

There are several factors that explained this radical shift towards the nation-
alization of oceanic resources, but three, according to Burke (1994: 95), stand
out. The first two were the ‘invariable unsuccessfulness’ of various international
fisheries commissions in the past and the successful positioning of the coastal
states as the true custodians of the marine resources. The third factor was the
general orientation towards economic liberalism and free market ideology driven
by the marine policies of the USA and its Western allies.

From 1898 till the time of UNCLOS 111, coastal states had engaged in various
struggles to obtain some extensive property rights over the sea resources off their
coasts, both on conservation and equity grounds. For example, in the Bering Sea
Fur Seals Arbitration of 1898, the USA argued that it had the right of protec-
tion and property over the fur seals off its coast (International Arbitration Awards
1898: 43). It submitted that it was in line with international common law to be
accorded the right of trusteeship over the organisms for the benefit of mankind. In
addition, they noted that the seals had an animus revertendi because they returned
cyclically to US waters and, thus, could be equated to domesticated animals over
which exclusive property rights apply (Birnie and Boyle 2002: 649). Similarly,
in the Icelandic fisheries cases of 1972, Iceland submitted to the International
Court of Justice (ICJ) that it had the right to an extended fishery jurisdiction,
which would curtail the fishing activities of the UK and Germany in the claimed
Icelandic waters. The thrust of their argument was the need for conservation cou-
pled with the central place of the resources in the economic well-being of the
country. In essence, they were ‘invoking the rights of people to development’
(Dupuy 1983: 315).

The arbitration panel in 1898 and the ICJ in 1972 found against both the USA
and Iceland respectively in that the rights of other countries to fish in the disputed
areas were upheld. However, both bodies established the need for conservation,
co-operation and equity in the management of sea resources. Coastal states were
also granted ‘preferential rights’ (Birnie and Boyle 2002: 651) in the preserva-
tion and allocation of these resources. In other words, although these cases were
decided on the basis of freedom of the sea, they also contained hints that the
notion of res communes was becoming inadequate and that the international com-
munity was instead moving quickly towards enclosure. In fact, by the early 1950s,
through these and similar cases, the idea was already beginning to take shape that
coastal states have some kind of trustee rights over the marine resources adjacent
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to the waters in their territorial seas. This was recognized in the 1958 Geneva
Convention on Fishing and Conservation of the Living Resources of the High
Seas, articulated under UNCLOS 1, through the admission that coastal states have
‘special rights’ (Article 6) in the management of high-sea fisheries adjacent to
their territorial seas. Subsequently, the concepts of ‘emergency rights’, ‘prefer-
ential rights’, ‘ad hoc rights’ and ‘reasonable duty’ evolved as a means of accom-
modating this newly sought trusteeship (ibid.: 653).

Accordingly, in the run-up years to UNCLOS III, coastal states were visibly
excited by the prospect of managing vast portions of their coasts. They operated
under the illusion that securing property rights over resources automatically trans-
lated into wealth and greater influence within the international community. Thus,
they reasoned that voting for more enclosure would set them on the path to com-
bating poverty and closing the economic gap between them and the industrialized
countries (Dupuy 1983: 316). But has the enclosure of 90 per cent of the global
oceanic resources ultimately secured an equitable and sustainable exploitation of
these resources?

Dupuy (1983), for one, continues to dismiss the notion of effective conserva-
tion as providing any conceptual explanation whatsoever for the EEZ. He main-
tains that any interest expressed by coastal states towards conservation is simply
a camouflage.

It must be noted that the claims of these states were based on the need to
meet their development requirements by obtaining access and ocean space
that they regarded as belonging to them. [. . .] The fact that they also invoked
considerations relating to natural management resources is irrelevant here.
A coastal state that issues regulations for the protection of species and the
conservation of the environment is, of course, acting in an interest wider than
its own national interest; but it is none the less the state which benefits first
and foremost from such protection.

(Dupuy 1983: 315)

Some other authors are more circumspect. Hey (1992) has argued, after not-
ing the poor conservation records in most EEZ as agreed under UNCLOS III,
that effective international co-operation, due diligence and equitable distribution
remain the only way of ensuring the optimum utilization of natural resources that
are shared across international boundaries. For Birnie and Boyle (2002: 660), the
lesson of the dismal conservation records of the world’s EEZ regimes is that they
very well ‘illustrate that even the best regulated national fisheries are not immune
to improvident policies motivated by short term social and political concerns’.
This is the conclusion equally endorsed in separate articles by Carroz (1984),
Burke (1994) and Bourne (1997). Burke (1994: 91) insists that the EEZ regime
must be seen as a stark sign of the degree to which the international community
was willing to capitulate in the bid to accommodate US interests and its free mar-
ket ideology. He maintains that ‘effective international co-operation rather than
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gleeful nationalisation policies is the sine qua non for effective high sea fishery
management’.

Conclusion

UNCLOS III presents a classic example of the intrigues of international relations.
In particular, it also shows the extent to which traditional practices can be chal-
lenged when actors are sufficiently mobilized through a well-articulated coun-
ter-hegemonic vision. The Conference also conveys the dilemma posed by the
peculiar nature of global environmental problems and the complexities involved
in operationalizing the concept of international justice. It offers a vivid illustration
of the struggle for world resources and how this struggle is legitimized with vari-
ous kinds of rhetoric including conservation, sovereignty, efficiency and equity.
In total, 36 per cent of the ocean and 90 per cent of marine resources are now en-
closed by the various provisions of UNCLOS III and the Area that was designed
to be commonly managed created so much controversy that major powers refused
to sign the Convention. This is in spite of the fact that the resources in this area are
economically less significant than the ones in the already enclosed space. The fact
that many of these major powers are coastal states, which benefit from the concept
of the CS and EEZ, did not alter their perceptions and position.

It is openly agreed that the Convention is a package deal, which means that de-
cisions were reached by means of compromise and hard-nosed bargaining. It was
obvious from the start that parties did not consider that there was any independent
moral code or conception of justice to which they could appeal despite the fact
that the commitment to equity and international justice were frequently bandied
about in the text. For this reason, alliances were formed and broken at random
as parties jostled to find how best to articulate and defend their interests. In the
end, however, the notions of justice that can be said to underpin the core policies
are the ones which favour sovereignty, property rights and rational bargaining.
This is despite many of the assertions regarding the need to give attention to the
circumstances of the poor and disadvantaged. In the end, those arguing for greater
property rights had their way, as they were able to show that common resource
management in the global setting was not working. To this extent, equity was seen
mainly in terms of appropriation, enclosure and alienation. Hence, despite the
influence of the CHM and other equity concepts, it might well be, as Pontecorvo
(1987: 138) puts it, that it was more the developments in technology and economic
philosophies of the powerful states and the underlying structure of international
institutions that ‘preordained the new order of the oceans’.



S The global waste management
regime

The Basel Convention

This chapter provides an account of how the various proposals from the North
and the South reflect preferences for pluralist and more solidarist conceptions
of the international community, respectively, in the design of the policies of the
global waste management regime — the Basel Convention.! The chapter indicates
how the policies of the Basel Convention attempt to accommodate these opposing
views of international society and the conceptions of justice that support them. It
demonstrates that the ‘minimum justice’ recorded in Basel by way of the 1994 ban
was possible only to the extent that a fundamental premise of neoliberal justice
was upturned in favour of justice as care and justice as need, which were origi-
nally limited to declarative portions in the original Convention.

The Basel Convention offers a good site to study the relationship between
the increasingly dynamic socio-economic interactions among peoples and states
and the transboundary transfer of pollution and related environmental hazards.
Increase in waste generation and the ease of their circulation are both functions of
industrial development and socio-economic globalization. But although develop-
ment is pursued as a means of improving the standard of life, the story of Basel
demonstrates that, without adequate institutional arrangements, the negative eco-
logical and social impacts of economic globalization may be disproportionately
distributed such that the co-operating agents who gain the least from economic
interdependence suffer the most harm.

Elaboration of the Basel Convention?

Before the Basel Convention there were various on-going efforts to legislate on
the issue of transboundary movements of dangerous chemicals and hazardous
wastes. One such effort was the Cairo Guidelines and Principles for the Environ-
mentally Sound Management of Hazardous Wastes, elaborated under the United
Nations Environment Programme (UNEP) in 1982. However, the Basel Conven-
tion breezed onto the international environmental agenda with a speed that over-
shadowed most of these other efforts (Weissman 2005: 28). This is often explained
by reference to the circumstances under which it emerged. If not a direct response,
the Convention was greatly facilitated — but at the same time deeply politicized
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— by the widely publicized incidences of spurious deals and outright dumping of
toxic wastes in Africa, Asia and Eastern Europe by waste dealers from the more
industrialized countries.

The Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal was negotiated between 20 and 22 March 1989 in
Basel, Switzerland. The original text treaty, which contains 29 articles, nine an-
nexes and an accompanying eight resolutions, was unanimously adopted by the
conference of plenipotentiaries comprising about 116 states. The official process
of the elaboration of the Convention started when the UNEP Governing Council,
through decision 14/30 of June 1987, authorized the Executive Director to set up
a working group with the task of articulating a comprehensive text on all aspects
of transboundary movements of hazardous wastes and their disposal (Rummel-
Bulska 1994). In the same decision the Governing Council also mandated the Ex-
ecutive Director of UNEP to convene a diplomatic conference in 1989 at the latest
for the purpose of adopting a global convention on the control of transboundary
movements of hazardous wastes (UNEP 1982; Kummer 1995: 40)

Following this mandate, the Executive Director inaugurated an ad hoc working
group of experts with a charge to produce a draft convention that would be con-
sidered for signing by the conference of plenipotentiaries in 1989. Utilizing the
opportunity presented by the World Conference on Hazardous Wastes in Budapest
in October 1987, the ad hoc committee met for the first time, using as the basis for
their first discussion a draft copy presented to it by the UNEP Secretariat (Tolba
1990: 205-206; Strohm 1993). It subsequently met four other times between Octo-
ber 1987 and March 1989 to discuss various aspects of trade in hazardous wastes.
Its stated objective was ‘to protect humans and the environment from the risks and
dangers of inappropriate and unregulated disposal of hazardous wastes’.?

Despite the many debates and heated arguments that characterized the ses-
sions, the working group of experts was able to submit, at the last minute, a final
draft convention upon which the diplomatic conference deliberated and agreed
with some amendments (Kummer 1995: 40).* As stipulated in Article 25 (1) of
the Convention, the Basel Convention entered into force on 5 May 1992 with
the deposition of the twentieth instrument of ratification. As of 22 May 2006,
there were already 168 parties to the Convention, including the EU. This number
makes the Basel Convention one of the most extensively endorsed international
environmental treaties. Afghanistan, Haiti and the USA have all signed but not
ratified the Convention.

Conceptions of justice in the Basel Convention®

There are many who see the Basel Convention as a direct outcome of the cam-
paign against the ‘morally reprehensible’ act of dumping hazardous wastes on the
poor less-industrialized countries by their richer neighbours (Vallette and Spald-
ing 1990; Kiss 1991; Puckett 1992). Jim Puckett, for instance, describes it as
an act that ‘uniquely disturbs both our physical and ethical well-being’. He also
labels it as ‘a poisoning by pollution and of moral principles’ (Puckett 1992: 93).
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For Daniel Arap Moi and several other African leaders, the events that led to the
elaboration of the Basel Convention are best understood in terms of neo-imperi-
alism and colonial domination. Moi described the series of spurious waste trade
deals and outright dumping of hazardous wastes in Africa and Asia by dealers
from the industrialized countries as the latest evidence of ‘garbage imperialism’,
and the Organization of African Unity (OAU) Council of Ministers called it ‘toxic
colonialism’ and ‘a crime against Africa and African People’.® And, for the United
Nations Commission on Human Rights, the dumping of hazardous wastes by the
developed countries on their less technologically advanced neighbours represent-
ed acts of ‘environmental racism’.’

But there are others who reject the above characterizations (e.g. OECD 1994,
1998; Hunter 1996; Alter 1997). These authors caution against the description of
the circumstances surrounding the Basel Convention using emotive words like
crime, imperialism and racism. Hunter (1996: 68) actually accuses the likes of
Moi and other African leaders of always seeking to drag in questions of justice
and equity into technical efforts to protect the global environment. For Hunter the
Basel Convention might have been facilitated by the publicized waste deals but
it is still better seen as a consolidation of already on-going efforts to control the
transboundary movements of hazardous wastes at the international level. In other
words, these authors prefer to portray the Convention as one of the many existing
control mechanisms designed to manage a few side effects emanating from an
otherwise beneficial process — that is, industrial development and international
trade. This difference in characterization brings to mind the argument made by
Laferriere and Stoett (1999; cited in the introduction) that, although institutions
for international environmental co-operation entail both political and philosophi-
cal dilemmas, there are some who prefer to view them in purely managerialist and
technocratic terms (Laferriere and Stoett 1999).

A striking manifestation of this technocratic approach can be seen in the more
or less determined efforts to avoid the express use of moral terms and concepts in
the text of the Basel Convention. For example, except in Article 20 of the main text
in which parties are encouraged, among other channels, to submit their disputes to
the International Court of Justice (ICJ), the word ‘justice’ is used nowhere in the
entire Convention text.® In addition, not once are closely associated terms such
as ‘equity’ or ‘fairness’ employed in the Convention’s key texts. Curiously, even
the Basel Protocol on Liability and Compensation for Damage Resulting from
Transboundary Movements of Hazardous Wastes, which is directly concerned
with issues of fairness for hazardous waste accident victims, does not employ
much moral terminology. It is also curious that, of about 73 articles and book
chapters consulted in relation to the Basel Convention in the course of writing this
chapter, not one of them used the term ‘justice’ or ‘equity’ in its title. Generally,
authors tell detailed stories of specific incidences of waste scandals and condemn
the dumping of hazardous wastes on the poor less-industrialized countries of the
world, but they do not go further to contextualize these events in terms of histori-
cal domination and the existing global economic infrastructure. As a result, very
little was available to me in terms of literature in conducting the ethical analysis
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of this regime. Thus, I identify with Wynne (1989) and Krueger (1999: viii) who
have, in service to a different set of arguments, described the Basel Convention
as a ‘most dynamic’ and ‘most significant’ and yet the least understood regime
in many quarters. Notwithstanding this, a careful reading reveals that the Basel
Convention was influenced by different and often conflicting visions of a just
global society. These conflicting visions are manifested not only in the debates
surrounding the substantive policies but also in the choice of the title and scope
of the treaty.

Title and scope of the Convention

Judging from its title — ‘The Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and their Disposal’ — one can see that parties to
the Basel Convention managed to set its target quite modestly. It is immediately
clear from the title that the Convention did not purport to be concerned with the
issue of waste generation per se but only with its transboundary movements and
disposal.’® By styling its objective in such a specific way, parties clearly declared
that they were not concerned, at least centrally, with the sociology of waste gen-
eration or with the productive logic that underpins it. The primary objective of
the Convention was not, for instance, to ask what the kinds of lifestyles, habits or
production processes are that result in increased generation of wastes worldwide?
The Convention was also not geared towards a search for a global pattern of waste
production and distribution and how best to manage it. Rather, the concern was
merely with already manufactured wastes, particularly the ones that the holder,
for one reason or another, desired to transport across a national border.

But more than a few experts believe that an adequate approach to global waste
management ought to address not only the transboundary movements and dis-
posal of wastes but also the other stages that together constitute the ‘waste cycle’
(Wynne 1989: 130; Kummer 1995: 12; Birnie and Boyle 1992: 300). The waste
cycle, according to these authors, comprises all of the activities that generate
wastes, the movements of these wastes within and across borders, possible treat-
ment or storage patterns, the final disposal and even the means by which the raw
materials from which these wastes are generated are obtained.' The import of
focusing only on the last stages of the waste cycle (transportation and disposal)
should not be missed because, in many ways, it already sets the tone of the de-
bates, the questions that can be asked and the policies that are permissible under
a given waste management treaty. Indeed, scholars of international environmental
politics generally accept that the way an environmental issue is framed greatly
influences the outcome of the negotiations and the basic rules of the relevant
regime (cf. Young 1994; O’Neill 1998: 141).

Actually, in taking such a narrow title, the Basel Convention differed rather
surprisingly from the focus of the preceding efforts at global hazardous waste
management by UNEP. Technically, the shift from the environmentally sound
management of hazardous wastes (which is the title and focus of the Cairo Guide-
lines) to merely the control of their transboundary movements implied a change in
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emphasis.!! This shift was not coincidental but intricately bound up with pre-Basel
events and how they might be interpreted in the light of the dominant worldview.
If, for instance, one subscribes to the ‘global citizenship’ view (see Chapter 3)
that the peoples of the earth have an equal right to a clean environment and dig-
nity of life, which they can claim from relevant political institutions (national or
international), then the aim of the Basel Convention might be not only to outlaw
spurious deals on toxic wastes but also to raise questions about the underlying
international political economic structure that drives the process. But if, on the
other hand, one’s central concern is the preservation of people’s liberty (especially
along national lines) to buy and sell and to bargain from the standpoint of their
respective strengths, then one might consider as appropriate a Convention that
merely seeks to regulate such deals and appropriately channel its proceeds. Each
approach reflects, in essence, a different weighting and understanding of what
justice demands in the given circumstance, and different visions of a just and
sustainable global society.

During the negotiation process, delegates from the poor South canvassed for
a waste management treaty with a broad and inclusive agenda (Clapp 2001: 11;
Weissman 2005: 28). They wanted a regime that would not only ban the export of
toxic wastes to the poor countries but also one that would address the connection
between toxic exports and ‘growing levels of international debt, the globalization
of production processes, increased fluidity of trade and the economic inequities
between countries’ (Clapp 2001: 11. cf. Wynne 1989: 121-123). But at the end
of the day, it was the alternative view that was endorsed. The developed coun-
tries fought for and got a regime whose original focus was that of control rather
than the ban of toxic waste trades (Wynne 1989: 122; Agarwal et al. 2001: 63).
However, over the course of the development of the Basel Convention, parties
from the developing countries have successfully pressed for the recognition of the
normative dimensions of the global movement of hazardous wastes including the
widening of the scope of the Convention (to deal with the environmentally sound
management of waste, technology transfers and eventually a ban on waste trade).
One area in which these efforts generated considerable tension within the Basel
texts and policies relates to the establishment of group and individual rights to
environmental protection.

Notions of cosmopolitan rights in the Basel Convention

Although the Basel Convention does not, unlike the Third United Nations Confer-
ence on the Law of the Sea (UNCLOS III), contain explicit references to com-
mitments to international justice, it makes important contributions in terms of
‘constitutional environmentalism’ (Hayward 2000). A constitutional approach to
environmentalism is one in which individuals and/or states are seen to have a
substantive, moral and legally enforceable right to adequate environmental condi-
tions and natural resources (Hayward 2000: 558). This approach is noticeable in
the series of ‘rights’ to a high-quality, safe and clean environment recognized in
many mega-environmental conferences (see Chapter 2). But authors within the
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critical school tend to argue that these ‘rights’ are mere declarations of good inten-
tions, as they never quite manage to make their way into issue-specific environ-
mental regimes (cf. Sax 1990; Lipschutz and Mayer 1993; Falk 2001: 221). The
Basel Convention, however, makes some attempt to accommodate these rights. In
some places, parties use words that point towards individuals rather than states as
the primary focus and, to this extent, endorse certain notions of cosmopolitan en-
vironmental rights. But in quite a number of other areas, states and their economic
rights are clearly privileged over the individual and the environment.

A cosmopolitan perspective can be found, for instance, in paragraph 4 of the
preambular chapter in which parties profess their conviction to take the necessary
measures to ensure that the disposal of waste is ‘consistent with the protection of
human heath and the environment whatever the place of disposal’ (italics mine).'
The first appearance of the word ‘states’ in the Convention text is further down
in paragraph 4 of the preambular chapter and relates to the obligation of states
to take actions required to ensure a toxic-free environment for ‘all the peoples
of the earth’. In effect, the Basel Convention recognizes states as the dispensers
of these individual and group rights to a toxic-free environment. It is as if the
parties are expressing a determination to act in close co-operation and through
relevant institutions to protect all humans from the risks and dangers posed by
the transboundary movements of hazardous wastes and their disposal.'* The Basel
Protocol on Liability and Compensation for Damage Resulting from the Trans-
boundary Movements of Hazardous Wastes and their Disposal equally aims, in
some respects, to endorse this approach. Overall, the Convention aims ‘to provide
for a comprehensive regime for liability and for prompt and adequate compensa-
tion for damage resulting from the transboundary movement of hazardous wastes
and other wastes and their disposal including illegal traffic in those wastes’ (Arti-
cle 1). In numerous articles in the Protocol, rights and duties are conferred upon
the individual rather than states. For example:

The Person who notifies in accordance with Article 6 of the Convention shall
be liable for damage until the disposer has taken possession of the hazardous
waste and other wastes. Thereafter the disposer shall be liable.

[Article 4 (1)]

If two or more persons are liable according to this Article, the claimant shall
have the right to seek full compensation for the damage from any or all of the
persons liable.

[Article 4 (6)]

Without prejudice to Article 4, any person shall be liable for damage caused
or contributed by his lack of compliance with the provisions implementing
the Convention or by his wrongful intentional, reckless or negligent acts of
omissions.

(Article 5)
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All these, and many more, apparently represent efforts by the contracting par-
ties to ensure that the cost of prevention and reparations due for damage caused
by inadequate handling or disposal of toxic wastes are borne by the actual polluter
in line with the polluter-pays principle (PPP).

Apart from making individuals rather than states the claimants and duty
bearers of damage resulting from the transboundary movements of wastes and
their disposal, the Basel Protocol also embodies other cosmopolitan provisions.
One such is that it aims to give claimants multiple choices with regard to where
they can institute legal action concerning damages resulting from transboundary
movements and disposal of hazardous wastes. It also seeks to remove legal and
administrative obstacles that may stand in the way of actualizing this objective.
Accordingly, in the event of suffering damage arising from the transboundary
movements of hazardous wastes and their disposal, claimants have the option
to seek redress in one of three courts including: (i) a court in the state where the
damage was suffered; (ii) a court in the state where the incident occurred; and (iii)
a court in the state where the defendant has his habitual residence or principal
place of business, provided that such states are parties to the Convention [Article
17 (1-2)].

The regime also attempts to ensure that related actions are not entertained con-
currently in the domiciles of different parties. When related actions are brought in
the courts of different parties, any court other than the first may, while the action
is pending, at the first instance, stay its proceedings [Article 18 (1, 2 and 3)].
Parties also provide that ‘nothing in the protocol shall be construed as limiting or
derogating from any rights of persons who have suffered damage or as limiting
the protection or reinstatement of the environment which may be provided by
domestic law’ [Article 20 (1)]. Further, the Protocol establishes that any judge-
ment of a court having jurisdiction in accordance with relevant provisions of the
Convention will be enforceable in any state that is a party to the Convention.
Different formalities required in the state of each contracting party to enforce such
judgements are allowed provided that such formalities ‘shall not permit the merits
of the case to be re-opened’ [Article 21 (2)]. In addition, the provisions of the
Protocol should be applied without discrimination based on nationality, domicile
or residence [Article 10 (3)]. In short, by making ‘comprehensive, prompt and
adequate’ compensation its key objective (introductory paragraph), the regime
aims to simulate the national judicial systems of advanced democracies, which
are often judged not only in terms of how fair (adequate) a decision is but also by
how speedy (prompt) is the process.

The truncation of individual cross-border rights

However, the Basel Convention does not pursue this cosmopolitan-based individ-
ual rights approach with great consistency. In ways that can only be understood
to derive from customary international law traditions, which pay overriding atten-
tion to the issue of sovereignty, parties to the Basel Convention still reserve the
right to determine for themselves what constitutes hazardous waste and to place
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import restrictions in accordance with their definitions and individual economic
needs [Articles 3 (1), 4 (1.a); paragraph 6 of preamble]. This means that there is
no uniform understanding of what makes a waste hazardous — a point that can
make transboundary litigation (as intended in some of the articles cited in the
previous section) quite problematic, if not impossible (Kummer 1995: 50). Actu-
ally, the declaration in Article 4 (2.a), that every effort towards the reduction of
the generation of wastes and their transboundary movements would be carried
out with regard to the social and economic demands of states, carries the implica-
tion, as Kummer (1995: 55) puts it, that the ‘obligation for reduction in hazardous
waste generation is not absolute’ but subject to the economic and social considera-
tions of each party. This, in turn, implies, in technical terms, that what constitutes
pollution, a clean environment or even a life of dignity is to be defined subject to
the economic and social demands of each state. And, to the extent that this argu-
ment is valid, the whole concept of global environmental rights itself becomes
very questionable.

Another example of the ‘sovereign based approach’ (Kummer 1995: 20) of
the Basel Convention is the fact that the responsibility for illegal movements of
waste is firmly allocated to states rather than individuals or corporations [Article
9 (2-4)]. This implies that it is not possible for victims to hold individual corpora-
tions or waste brokers accountable in cases of illegal dumping of wastes. This
clause, which apparently contradicts efforts made towards the legitimization of
PPP (as outlined in the previous section), represents, according to one source, ‘the
most important weakness of the Basel Convention’ (Agarwal ef al. 2001: 2). The
authors expressed their frustration in this way:

Direct attempts to put in place a liability mechanism, where industries take
responsibilities for their products, have failed in at least two counts — under
CPB and the Basel Convention’s liability protocol. Whereas the North suc-
ceeded in resisting a liability protocol for the former altogether, the latter
does not fix responsibility on the hazardous waste generating industry, in
order to discourage them from producing the wastes in the first place.

(Ibid.: 2)

In short, in seeming disregard for what would otherwise have been considered
a gallant effort towards the endorsement of cosmopolitan constitutional environ-
mentalism, parties to the Basel Convention made a complete turnaround in Article
4 and declared that:

Nothing in this Convention shall affect in any way the sovereignty of States
over their territorial sea established in accordance with international law, and
the sovereign rights and the jurisdiction which States have in their exclusive
economic zones and their continental shelves in accordance with international
law, and the exercise by ships and aircraft of all States of navigational rights
and freedoms as provided for in international law and as reflected in relevant
international instruments.

[Article 4 (12)]
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This article is unique because it makes no reference at all to the other attempts
in the Convention to establish transboundary group and individual environmental
rights. Indeed, the phrase ‘Nothing in this Convention’ establishes, as Kummer
rightly observes, that parties gave Article 4 “priority over other rules established
by the Basel Convention” (Kummer 1995: 53). A similar provision exists in the
Protocol on Liability and Compensation, in which parties make clear that the Pro-
tocol ‘shall not affect the rights and obligations of the contracting parties under
the rules of general international law with respect to state responsibility’ (Article
16). In essence, there is no procedure for ‘prompt’ and ‘adequate’ compensation
established by the Protocol for victims of damage of transboundary movements
of waste who are not first and foremost subject to the rights of states, including,
of course, the right to completely overturn these processes by reason of internal
formalities or ‘national interest’.

Of course, the foregoing is not to suggest that the sovereignty-based approach
to international environmental policies has no appeal; given the absence of a
world government there are obvious difficulties in implementing cross-border
individual rights. It does, however, establish that the sovereignty-based approach
has serious inadequacies especially with respect to meeting the demands of global
environmental sustainability and international justice (cf. Lipschutz and Conca
1993; Hayward 2000; Falk 2001). For, in operating purely at a meta level, sov-
ereign rights-based approaches are grossly unable to secure the protection and
welfare of many individuals especially those in the poor developing countries
whose national economies and capacities for implementing regime policies might
be both weak and inefficient (Clapp 2001; Agarwal et al. 2001: 63). This, in fact,
is the chief criticism against the principle of prior informed consent (PIC), which
is the major policy instrument of the Basel Convention.

The principle of prior informed consent — PIC

Krasner (1983b) proposes that the provisions of any given international regime
can be placed into one of three different categories — the principles, the norms and
the rules. Norms refers to established standards or behaviour shared by members
of a group to which each member is expected to conform. Principles refer to the
more fundamental logic or thinking to which the norms may be indexed. They
are the theoretical essence that makes the norms explicable and defensible. Rules
are, then, the prescribed and verifiable methods of conduct or procedures of ac-
tion (Krasner 1983b: 2-3). Using Krasner’s analytical framework, Montgomery
(1990) separates the key provisions of the Basel Convention into three catego-
ries. According to Montgomery, the principles of Basel are enhanced control of
waste movement as a means of reducing waste generation, promotion of sound
management of waste, dissemination of information and transfer of technology.
The norms established or reiterated are the rights of states to exploit their own
resources and protect their environments by having their own definition of wastes,
and the norm that all waste disposal should, as far as possible, be environmentally
sound. For the Basel Convention, the substantive rules, according to Montgomery
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(1990: 319-323), are mainly PIC, the legal commitment to re-import waste and
the liability and compensation regime.'

In simple terms, PIC aims to secure the liberty of the parties to engage in
trade in hazardous waste subject to two provisos. The most important is that the
exporter of waste must inform and obtain the consent of the importer before ship-
ping waste. The second is that the wastes to be exported must not belong to certain
categories of wastes, which are listed in Annex 1 of the Convention. The methods
and means by which this must be done are spelt out in several provisions of the
Convention text [Articles 4 (1.c), (2.f), 6 and 7]. One of the most important of
these is that member countries would have to designate a ‘Competent Authority’,
who would be responsible for receiving, assessing and authorising the import of
hazardous wastes [Article 5 (1-3)].

As indicated earlier, the parties from the developing countries were vehemently
opposed to PIC. They raised a number of issues regarding the appropriateness of
the policy. First, they pointed out that the designation of a Competent Author-
ity does not automatically confer competence in the management of hazardous
wastes (Krueger 1998: 120). This was a way of stressing the point that they did
not have enough expertise or the kind of national infrastructure needed to make
informed judgements with respect to the sorts of hazardous wastes that were
likely to be exported by the industrialized countries (Kummer 1995: 81). Sec-
ond, and related, they noted the immense possibility for fraud in the PIC process
as there is no way of independently ascertaining that the generator or exporter
has not falsified documents or filled in forms with incorrect information (Strohm
1993: 141; Clapp 1994: 23-25). In general, parties from the developing countries
saw PIC as a smoke screen for the legitimization of waste dumping and ‘garbage
imperialism’ in Africa, Asia and South America by the more technologically ad-
vanced countries (Wynne 1989: 129). They expressed the fear that, once trade in
toxic waste was legitimized through PIC, waste brokers from the industrialized
countries would be more than willing to exploit these loopholes to dump all sorts
of hazardous wastes in developing countries who would not be able to dispose of
them adequately (Puckett 1994: 53). This would be relatively easy not only for the
reasons mentioned above but also because many of the countries are themselves
so poor and needy that they might be attracted to such morally reprehensible deals
(ibid.: 56).

In 1987, for example, two Italian firms, Jelly Wax and Ecomar, managed to
dump about 4,000 tonnes of highly toxic waste in the backyard of a farmer (Sun-
day Nana) in Koko, Nigeria, under the label of ‘substances relating to the building
trade’ (Vallette and Spalding 1990: 93-96; Krueger 1998: 121). Although this
waste was dumped as far back as August 1987, information about the dumping
did not come to light until May 1988 (almost a year after). And what is more, the
revelation was made only following a petition letter sent to the Nigerian govern-
ment by a group of Nigerian students in Italy. Also, in 1984, Zimbabwe accepted
about 200 barrels of toxic dry cleaning fluid from a US firm shipped under the
guise of ‘solvent’ (Wynne 1989: 125).

In 1986, the Marshall Islands received a proposal from another US company
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to import toxic wastes; the waste was proposed as a cheap material for use in land
reclamation to avoid inundation from the sea due to global warming. It was only
following an alarm sounded by Greenpeace that investigation eventually showed
that the wastes were heavily contaminated with toxic incinerator ash (ibid.: 126).
Also, it emerged in 1988 that the government of Guinea Bissau was offered four
times the value of its gross national product (GNP) to accept a waste trade deal
which would have seen the country receiving up to 15 million tonnes of US and
European pharmaceutical waste over a 15-year period. When the deal was ex-
posed, the Minister of Environment’s simple answer was that ‘we needed the
cash’ (Wynne 1989: 121; Clapp 2001: 35). These are only a few of the many
similar examples which show that the developing countries did not have the ex-
pertise to identify hazardous wastes and, also, that many waste brokers from the
developed countries were not reluctant to exploit PIC for their own advantages.
Moreover, it was not all about waste brokers as some accounts might suggest.
Some of these cases, such as the Khian Sea voyage, which involved about 14,000
tonnes of incinerator ash belonging to the city of Philadelphia, clearly involved
state agents (Wynne 1989: 124—-126; Weissman 2005: 28-29).

But neither these incidents nor the arguments by the developing countries
proved convincing to the parties from the developed countries, who continued
to argue with passion in favour of PIC. The parties from the developed countries
vehemently disagreed with the characterization of the waste trade between the
industrialized and the non-industrialized countries as ‘garbage imperialism’ or as
a ‘crime’ against anybody. Rather, they argued that waste is like any other product
whose value should be determined by the market forces of supply and demand
(Kummer 1995: 43; Clapp 2001: 39). They further contended that a ban would
be unfair to the nations who might still wish to import or export toxic wastes,
perhaps because of their economic, social and technological needs (Clapp 2001;
O’Neill 1998; Moyers 1991). Conversely, they argued that the principle of PIC
was fair and equitable in that it secured the rights and liberties of parties to choose.
This right was also sometimes pointed out (cf. Montgomery 1995: 18) as being a
fundamental requirement of freedom and justice. In general, the parties from the
developed countries, as Wynne puts it, ‘wished to see international waste trade
free to develop as a commercial activity’ (Wynne 1989: 122). Here, again, one is
confronted with another clear example of conflicting understandings of how the
international community might achieve a just, fair and, yet, effective response to a
given environmental problem, with the arguments running along a familiar course.
All of the parties had, in the preamble, pledged their determination to protect hu-
man health and the environment from the dangers of toxic wastes ‘no matter the
place of disposal’. But even in the face of such overwhelming evidence of both
economic and infrastructural weakness on the part of the developing countries,
the industrialized countries still insisted that international justice was all about
maintaining freedom of trade with as few obstructions as possible and allowing
each country the liberty to define what constitutes hazardous waste.
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National definition of wastes

An important norm established in the Basel Convention, and one which is some-
times discussed in connection with equity and justice, is the right of states to set
their own definitions of hazardous wastes (Montgomery 1995). Article 3 of the
Basel Convention states that:

Each Party shall within six months of becoming party to this convention,
inform the Secretariat of the wastes considered or defined as hazardous under
its national legislation and of any requirements concerning transboundary
movement procedures applicable to such wastes.

[Article 3 (I-4)]

The argument that is most often advanced in this regard is that giving each
state the chance to determine or define its own wastes enables parties from the
developing countries especially to enjoy the benefits of international trade and so-
cio-economic globalization without necessarily becoming vulnerable to imports
from the technologically more advanced parties (Kummer 1995: 33). The policy
is deemed as being fair because nations can make their choices with reference
to their perceived economic needs, social circumstances and scientific capabili-
ties. This is basically the same as saying that states should be allowed to import
toxic wastes if they feel that they have the comparative advantage to do so. The
argument of comparative advantage has wide currency within the Organization
for Economic Co-operation and Development (OECD) and EU circles (O’Neill
1998: 149-151; Krueger 1999). This is understandable as it is quite possible that
wastes could be treated in a more environmentally sound manner by exporting to
another OECD/EU state better equipped to deal with a particular type of waste.
But there are some who stretch the argument and suggest, with reference to Africa
and Asia, that it would be better for countries to accept hazardous wastes rather
than die from the more immediate threat of hunger and starvation (cf. Hunter
1996; Alter 1997).

The argument that impoverished countries should accept hazardous wastes for
the purposes of survival harbours some logic, but it is a proposal that is difficult
to defend morally, except, of course, in terms of the libertarian conceptions of
justice. But even then, the proposal that countries who are clearly unable to dis-
pose of toxic wastes properly should import such wastes is contrary to established
thinking about global environmental sustainability. A related point, which has
been made by Clapp (2001), is that a national definition of waste policy might,
in fact, prove to be oppressive in the sense that the policy makes it legal for
the technologically advanced countries to export materials, the toxicity and exact
nature of risks of which may be completely unknown to the developing coun-
tries. This is not merely a hypothetical proposition as is illustrated by the case
of DDT. Although the use of this highly poisonous pesticide has been banned in
most Western countries since the early 1970s, most of these states continue to
ship the product to Africa and Asia, mostly in the form of Official Development
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Assistance (ODA) loans or aid, or in return for profitable contracts awarded by
African governments to Western-based industries.!® Indeed, a recent investigation
by the Food and Agriculture Organization (FAO) revealed that over 500,000 tons
of this outdated pesticide are still stored in ‘deteriorating and leaky containers
all around Africa, the Middle East and Asia’.!® These pesticides, according to the
same report, are, at the moment, known to be affecting the health of more than one
million people and causing about 20,000 deaths annually in Africa alone (Africa
Recovery 2001). Hence, although, in some ways, these transactions could be said
to be a reflection of the economic need of these countries, they can not be said to
be consistent with the spirit of sustainability, neither can they be seen as being just
on an intuitive scale of morality.

Parties to the Basel Convention are not completely oblivious to this argu-
ment. In what appears to be an attempt to placate the parties from the developing
countries, the Basel Convention admits some provisions which urge the techno-
logically advanced parties to refrain from shipping wastes to developing countries
when they ‘have reason(s) to believe that such wastes would not be properly man-
aged or disposed’ [Article 4 (2.¢ and g)]. This is an interesting obligation from an
ethical point of view in that it relies solely on the in sifu moral judgement of the
exporting party. The obligation is purely normative and depends for its effective
functioning on the ethical judgement of the more advanced and informed parties,
rather than on the legal requirements relating to the national definition of wastes.
Accordingly, the waste exporter has to judge whether the importer, irrespective
of his intent (and willingness), has the facility to dispose of the wastes that he
proposes to import in an environmentally sound manner. This provision would
seem to tally more with what a conception of justice as fairness or justice as need
would prescribe.

Further, Article 4 (8) institutes the principle of non-discrimination under which
state parties are expected to ensure that wastes are transported from their country
to another country only on the condition that such wastes be disposed of in a
manner at least equal to or better than would have been the case were the wastes
disposed of in the exporting country. This provision is an important addition to
Article 4 (2.e and g) above because it means that the obligation of a state in ensur-
ing the adequate disposal of its wastes does not stop at the legal requirements of
proper labelling, information provision, etc., but extends to such a time that the
wastes have been finally disposed of in an environmentally sound manner. It also
means that states are required to take positive actions to ensure and, if need be,
assist in the proper disposal of wastes outside their own borders. This provision
may be weak in that, as Birnie and Boyle (2002: 437) point out, it ‘assumes that
exporting states are realistically in a position to asses the capability of importers’,
but, nonetheless, its moral and ethical implications remain remarkable. What is
implied is that states do, after all, have the moral capacity to look beyond short-
term economic interests towards the welfare of the more vulnerable and towards
general ecosystemic integrity. This idea is further strengthened by looking at the
duty to re-import waste as established in Article 8 of the Convention.
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The duty to re-import wastes

The duty to re-import wastes constitutes yet another strong ethical concept intro-
duced into international environmental policy-making through the Basel Conven-
tion. It seeks to establish what Semmens (2001: 84) would call ‘minimal justice’
for the vulnerable on the basis of shared moral values. The main objective is to
ensure that risks are squarely borne by those who are responsible for their crea-
tion by preventing the move by the rich to buy their way out of the risks that they
create.

Article 8 of the Basel Convention establishes that exporters have the legal
responsibility to re-import their wastes when such wastes cannot be disposed of
in ways that are considered environmentally sound. This responsibility holds ir-
respective of whether or not such wastes had been exported following due regula-
tions and procedures as established in the Basel Convention. Article 8 reads:

When a transboundary movement of hazardous wastes or other wastes to
which the consent of the States concerned has been given, subject to the
provisions of this Convention, cannot be completed in accordance with the
terms of the contract, the State of export shall ensure that the wastes in ques-
tion are taken back into the State of export, by the exporter, if alternative
arrangements cannot be made for their disposal in an environmentally sound
manner, within 90 days from the time that the importing State informed the
State of export and the Secretariat, or such other period of time as the States
concerned may agree. To this end the State of export and any Party of Transit
shall not oppose, hinder or prevent the return of those wastes to the State of
export.

This provision brings out clearly the notion that waste producers are obliga-
torily tied to their waste until it is evidently disposed of in a proper way. This
obligation extends across national boundaries and ‘trumps’ claims that the export
was conducted following the due process of the Convention. Thus, Article 8 aims
to establish beyond doubt that, until the state of import is completely satisfied
that a given waste has been properly disposed of, the fate of the waste remains
the responsibility of the exporter and the state of export, even when money has
changed hands. This can be seen as a major achievement on the part of the states
who wanted to go the full mile to protect the weaker members of the Convention,
even when such actions involve going back on pre-established conceptions of
sovereignty.

The duty to re-import wastes relates closely to the duty of care (Birnie and
Boyle 2002: 113). The duty of care derives from the conviction that the action of
people should be guided by a moral and ethical code — what Aristotle (1847/1998)
calls the spirit instead of the letter of the law. This duty of care rests on three main
requirements — reasonableness, responsibility and practicability — and is tradition-
ally associated with the protection of the vulnerable (Alder and Wilkinson 1999:
284, 356). The concept is mostly applied to the protection of children in a school
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environment and in the health-care profession, and relates to the responsibility
that carers have to protect those under their care even when such actions of care
are not explicitly spelt out in the contract of employment (ibid.: 356). Hence, the
concept relies on good judgement and works to place within the realm of litiga-
tion actions or inactions that are not necessarily covered in the written terms of a
contract (Kummer 1995: 16-20; Birnie and Boyle 2002: 113—-114).

In a similar fashion, the duty of care demands that wastes should be handled
with extreme caution at every stage — from cradle to grave. This is expected to in-
volve discretion, the consideration of other people’s interests, and the honest and
justifiable application of correct principles. It places a demand on waste handlers
to act with foresight and to exercise good judgement in all their dealings, even in
cases in which they are not expressly regulated by legislation. The principle of
justice involved is one that is rooted in care and prudence rather than in economic
rationality and the maximization of financial gains. The reliance on the three re-
quirements of reasonableness, practicality and responsibility as opposed to hard-
wired legal rules in the preservation of nature and the human environment from
toxic wastes stems from the inability to capture the multiplicity of situations and
scenarios that may possibly arise in the process of waste handling or disposal.

The duty of care has been a legal responsibility in the waste management
policy of the UK since 1992. Introduced under the Environmental Protection
Regulations 1991 (as amended), and in Northern Ireland under the Controlled
Waste Regulations 2002, it places a timeless limit of responsibility upon waste
manufacturers, handlers, carriers and disposers.'” This means that a waste handler
is still responsible for his waste even after it has passed to another party. It obliges
one to take the utmost care in the handling of one’s wastes including making sure
that wastes are transferred to those who are provably qualified to deal with them.
The legislation spells out clearly that it is the responsibility of waste handlers, as
part of their duty of care, to verify the qualifications and licences (legal authority)
of waste dealers before contracting them to remove wastes from their premises.
This is, in principle, the idea that parties to the Basel Convention sought to simu-
late in enacting the duty to re-import (Article 8). It is also the idea that underpins
the principle of producer liability established in Chapter 20 of Agenda 21 (United
Nations Conference on Environment and Development 1992).

A care approach to justice, either between or among nations, is traditionally as-
sociated with the feminist ethic (Dobson 1998; Kymlicka 2002). In the main this
ethic is collectivist in that it emphasizes relationships and the group rather than
the individual. The care ethic does not deny autonomy as a fundamental value,
but it claims that autonomy need not, as Grace Clement puts it, ‘be understood
individualistically or allowed to threaten our sense of community’ (Clement 1996:
13). The contention, rather, is that the individual is best understood as a part of a
larger whole and that pure justice requires people to be guided not only by legal
codes but also by empathy and selfless consideration of others. This is not the
same as saying that people should be tolerant, as neoliberals are inclined to argue,
but that they should take all reasonably practical actions to help those in need and
offer assistance to fellow humans regardless of whether or not the letter of the law
commits them to do so.'8
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Duty to co-operate

Parties are explicit in admitting that a determined effort at mutual assistance and
co-operation among states and international economic and/or political organiza-
tions is needed to achieve the aims of the Basel Convention [Article 10 (I-4)].
There are several provisions in the Convention that stress the importance of co-
operation in the bid to achieve effective and efficient global waste management
schemes [Article 10 (I-4)]. The whole of the Ministerial Declaration on Environ-
mentally Sound Management is awash with the need to co-operate on all fronts
and ‘to make all possible efforts to ensure the universality’ and success of the
Convention. In this document, parties commit themselves to co-operating in a
large number of areas including: (i) information sharing and harmonization of
technical standards and practices; (ii) research and monitoring of the effects of
wastes on humans and the environment; (iii) research into technical improve-
ments and transfer of technology; (iv) capacity building; and (v) the development
of common codes of practice in the area of waste management.

Article 10 (2.d, 3 and 4) recognizes differences in the needs and abilities of the
parties and indicates the desire to co-operate to develop capacity among members,
‘especially those, which may need and request technical assistance in this field’
[Article 10 (2.d)]. The Strategic Plan for Implementation declares that ‘the Parties
shall take into account the principle of common but differentiated responsibility
in seeking effective involvement and co-ordination of all concerned stakehold-
ers’.!” In general, therefore, parties recognize that co-operation ought to be styled
with the needs and capabilities of those in the developing countries in mind [Ar-
ticle 10 (3 and 4)]. In Article 14 (1) parties establish a provision for regional
and sub-regional centres for the promotion of training and technology transfer,
which must be ‘according to the specific need of different regions’. And finally,
Article 11 allows for bilateral and multilateral agreements under the Convention
according to the interests and needs of the parties, especially those from the de-
veloping countries.? This article is very significant because it eventually provided
the ground for the articulation of the Bamako Convention banning the import of
hazardous wastes into Africa and many of the other regional conventions on haz-
ardous wastes, which effectively altered the context of debate in the Conferences
of the Parties (COPs) to the Basel Convention and, in the end, paved the way for
the Basel ban of 1994 in COP-2.

The international political economy of hazardous wastes and
the 1994 Basel ban

Despite several gestures made towards the endorsement of cosmopolitan indi-
vidual rights, the duty of care, the principle of non-discrimination and the rec-
ognition of the special needs of the developing countries, the Basel Convention
that was adopted in March 1989 upheld free trade through PIC as its main policy
instrument. The attempt to endorse these ethical principles while at the same time
upholding the principle of free trade was the main reason why the Basel Con-
vention had a very weak start (Wynne 1989; Kummer 1995; O’Neill 1998). The



96 Empirical analysis of three regime texts

developing countries rejected the Convention because, for them, it did not go far
enough to uphold the principles of international justice by completely banning
the export of wastes from the developed countries (Wynne 1989: 129). The de-
veloped countries, on the other hand, rejected the Convention for going too far in
the direction of establishing anti-free trade policies (Kummer 1995: 46; Krueger
1999).

Meanwhile, even though the number of proposals for the export of toxic wastes
to developing countries fell dramatically after the adoption of the Basel agree-
ment, a new dimension of toxic waste trade quickly blossomed. Following the
provision of the Basel Convention allowing for the export of hazardous wastes
destined for recycling, over 90 per cent of the hazardous waste trade between
the developed and the developing countries immediately shifted from that des-
tined for disposal to that intended for recycling or as raw materials (Greenpeace
International 1994). At the same time, cases of mislabelling and incidences of
insufficient or inadequate information being given about certain cargoes of wastes
also became rampant. Apparently, the weak position of African countries in the
international political economy, in particular, their high levels of indebtedness and
their drive for foreign currencies, continued to make them ready prey in the hands
of waste brokers from the industrialized countries who had no qualms exploit-
ing these vulnerabilities through the multiple avenues offered by the highly fluid
global economy (Clapp 2001: 10-11).

The various regional bans on the importation of hazardous wastes sent clear
signals to the parties from the developed countries but they were not sufficient as
they did not impose any legal requirements on the industrialized states. Against
this background, the developing countries, backed fervently by environmental
non-governmental organizations (NGOs), especially Greenpeace, continued to
press for a complete ban on the import of hazardous wastes from the developed
countries within the context of the Basel Convention. In canvassing for this com-
plete ban, the developing countries and Greenpeace relied essentially on moral
arguments. They continued to expose the negative health impacts of the numerous
waste deals and ‘waste recycling’ plants that had surged in Africa following the
adoption of the Basel Convention and to embarrass the companies involved in
such deals (Greenpeace International 1994). In so doing they relied mainly on
the underlying shared values and solidarity of ordinary people, including those in
the industrialized countries. Eventually, despite strong opposition from the USA
and some other Western states, the developing countries mustered enough sup-
port in COP-3 to secure a complete ban on the export of hazardous wastes from
the industrialized countries irrespective of whether such wastes are destined for
disposal or for recycling.

But what exactly are the ethical implications of this ban? Well, apart from the
fact that it relied on the ability of Greenpeace and the developing countries to
show that the export of wastes from the industrial countries to the less developed
countries contravenes the principle of non-discrimination and the commitment
to environmentally sound management of hazardous wastes as agreed by the
parties, the wide support for the ban, even from ordinary citizens across Europe
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and America, lends a certain measure of credence to the global citizenship argu-
ments. The support also indicates the willingness of ‘ordinary citizens’ to act upon
shared moral values in defiance of national boundaries and the preferences of
some state agents and corporations. The argument of Greenpeace, similarly to that
of many of the developing countries, was that a complete ban was the only means
of securing the protection of the vulnerable, of imposing grater responsibilities on
the waste manufacturers themselves and of securing justice in the context of the
global waste management regime (Greenpeace International 1994; Agarwal et al.
2001: 64-73).

But although the Basel ban can be regarded as an obvious improvement on
PIC, it must be pointed out that its approval as an instrument of justice depends
greatly on the fact that parties had, in the very beginning, managed to shape the
Basel Convention as being concerned only with the last stage of the waste cycle,
that is, the disposal stage. Hence, the ban can be judged as sufficient only on the
condition that parties were right in largely ignoring what happens in the earlier
stages of the waste cycle. But if, on the other hand, one accepts the argument
that the rules of international trade and the other multitude of co-operative activi-
ties among states already produce winners and losers, which the pattern of waste
movements across the globe merely serves to highlight, then the rating of the
Basel ban as a tool of international justice is automatically weakened. From this
latter perspective, it would seem that a waste management regime that truly seeks
to be equitable must consider the fairness of all of the stages involved in the waste
cycle, ranging from the securing of the raw materials, through the production
processes to disposal. But not many will doubt that neither the Basel Convention
nor any other convention for that matter, operating under the prevailing economic
and political climate, can afford to probe deeply into these areas.

Conclusion

The balance of evidence indicates that the parties’ approach to the problem of
hazardous wastes follows a managerialist understanding of global environmen-
tal problems. This understanding is also evident in the majority of the literature
devoted to this issue-area, much of which simply focuses on the ‘end of the pipe’
stage of the waste management process. By conceiving of the escalation of waste
dumping in the less industrialized countries in the early 1980s as arising because
of the coincidental interaction of ‘push’ and ‘pull’ factors, and by judging that
these incidences were the handiwork of a ‘few unscrupulous’ waste brokers bent
on exploiting the opportunity to make a quick profit, the parties from the devel-
oped countries sought to downplay the effect of the underlying inequitable global
economic structure in stimulating the waste crisis.

Consequently, and as a result of the ideological commitment to the notion of
free trade, prior informed consent (PIC) emerged as the central principle upon
which global waste management was based, particularly before the Basel ban of
1994. PIC emerged as the core policy because of the successful move by power-
ful interests to frame the scandalous waste deals not as ‘toxic imperialism’ or
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‘environmental racism’ but as the natural fallout of the otherwise mutually ben-
eficial activities relating to industrial development and international trade. PIC
was thus conceived as a way of respecting the sovereignty of the individual states
to protect themselves whilst engaging in trade and economic activities in ways
that reflected their respective needs and comparative advantages. It was pointed
out, however, that PIC did not truly reflect freedom of choice as the developing
countries, most of whom are under the weight of a strangulating debt burden, are
rather too weak and vulnerable and incapable of making rational choices.

However, because of the enormous pressure exerted by the developing coun-
tries and their environmental NGO allies, especially Greenpeace, the original
treaty still managed to accommodate other, arguably more intuitive, notions of
justice. The Convention sought to establish some form of cross-border liability on
waste exporters — it sought to grant groups and individuals access to compensa-
tion for damages resulting from the transboundary movements of toxic wastes.
The Convention also established or reiterated the non-discrimination principle,
the duty to re-import waste, and the common but differentiated responsibility
principle — all of which pull against the dominant sovereign and market-based
approaches to international environmental policies. The Basel ban was further
seen as the product of a counter-hegemonic resistance, which fed upon the under-
lying shared value that some activities are simply unjust no matter the economic
rationale behind them, and that this judgement of unfairness holds irrespective of
the states of origin of either the beneficiaries or those at the receiving end. Hence,
it was shown that moral arguments increasingly form an effective platform for
either the legitimization or the de-legitimization of certain economic practices,
even at the global level.

Nonetheless, it was pointed out that even the Basel ban, although in some ways
inspiring, could not be taken as satisfying the aspirations of international justice
as it does not and cannot address issues of inequities endemic in the contemporary
patterns of globalized trade, inadequate pricing of primary export goods and the
internationalization of production processes — all of which sit deeper and serve to
produce the noticeable patterns of the transboundary movements of toxic wastes.
Yet, it bears emphasis that the ‘minimum justice’ recorded in Basel by way of the
1994 ban was only possible to the extent that a fundamental premise of neoliberal
justice was upturned in favour of justice as care and justice as need, which were
originally limited to the declarative portions in the original Convention.



6 Protecting the global
atmosphere

The UNFCCC

In this chapter the highly significant United Nations Framework Convention on
Climate Change (UNFCCC) is used to further highlight some more of the tensions
and complex interplays between moral norms and political economic ideas that
characterize the development of environmental regimes at the global level. The
following discussion also reveals a great deal of the complexities that arise at the
interface between philosophical understandings and practical implementation of
notions of international distributive equity in regimes. The chapter indicates the
role of moral concepts such as per capita emission and the common but differenti-
ated responsibility (CDR) principle in the policies of the climate change regime.
But, as in the case of the Third United Nations Conference on the Law of the Sea
(UNCLOS I1I), this chapter demonstrates that it is the conceptions of justice that
have a close fit with the dominant neoliberal economic system which actually un-
derwrite the core policies of this all-important regime. It emerges that even equity
programmes such as the clean development mechanism (CDM), which allows the
developed countries to assist in the development of poor countries while winning
emission reduction units (ERUs) in line with the Kyoto agreement, have been
turned into profit-making avenues by state and corporate actors in the developed
countries with the effect that most investments are made in regions and locations
that can guarantee quick financial returns rather than in areas that are the most
vulnerable to the threat of climate change.

Because there is a mountain of literature already available on the subject of
justice and equity in the global climate change regime, I feel the need to reiter-
ate how this work relates to and differs from existing ones. Unlike many works
on this subject, I do not engage in abstract speculation on what a just emission
allocation scheme could look like. My analysis (as in the two previous chapters)
is primarily based on the Convention’s key texts. I seek mainly to highlight the
ethical tensions that characterize the regime and the interpretations of justice that
underwrite the core policies and programmes as they currently exist (see the in-
troductory chapter).
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Facing up to the ultimate environmental threat

The two words that unite all commentaries on the global climate change problem
are ‘significance’ and ‘complexity’. Academics, policy-makers and lobby groups
from virtually the whole ideological and political spectrum seem to agree that
climate change poses a very significant and complicated problem for global envi-
ronmental diplomacy, if not international relations in general. Sands (1995: 273)
suggests that ‘it is difficult to identify any type of human activity which will
over time fall outside its scope’. Grubb (1995: 465) observes that ‘climate change
raises international questions that are quite unprecedented [and that] addressing
these questions may emerge as a central feature of international relations in the
next century’. The Prime Minster of Japan, Ryutaro Hashimoto, described it as a
problem that is of ‘direct threat to the future of humankind’ (quoted in Leggett
2000: 307). For French (1998: 227), climate change remains the greatest chal-
lenge to the international community and one to which the nature of response will
determine the type of world that future generations will inherit. Bodansky (1993:
476) believes that the climate change agreement has a ‘much more profound ef-
fect’ than any other international agreement, whereas Paterson and Grubb (1992:
293) describe it simply as the ‘acid test’ of whether or not countries are serious to
act collectively over global environmental problems.

Concern with global climate change is not an entirely new phenomenon.
Civilizations, states and sovereigns have always expressed measures of interest
in both atmospheric and climatic changes (Erickson 1990; McCorriston and Hole
1991; Luterbacher and Sprinz 2001). This is because climatic variations can have
an enormous impact on a wide range of economic, recreational and socio-politi-
cal activities. For example, knowledge of weather patterns can affect decisions
relating to war, navigation, trade, agriculture, tourism, etc. As a result, efforts to
better understand worldwide patterns of weather variations were among the first
areas of known scientific and intergovernmental co-operation on environmen-
tal issues.! It was not until the 1980s, however, that questions of global climate
change assumed a deeply political dimension to the extent that they became the
hotbed of controversies in the international effort at environmental governance
and sustainable development (Paterson 1996b). Yet, more than a decade after the
UNFCCC was signed (in Rio 1992) and after more than 11 subsequent meetings
of the Conference of Parties (COP), little agreement exists on how the thorny
questions thrown up by the issue may be equitably resolved.

Justice implications of climate change

Although it was the issue of hazardous waste dumping that more squarely in-
troduced ‘environmental justice’ into the vocabulary of modern environmental
discourse, it is the problem of climate change that has encouraged the most wide-
spread ethical analysis of environmental issues and regimes at the global level.
Paterson (1996a: 182), in fact, contends that ‘virtually any general overview of
the prospects of successful responses to global warming will have a paragraph on
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international equity’. This arguably stems from the fact that the climate change
problem clearly highlights virtually all of the key issues (discussed in Chapter 2)
around which the wider discourse of international distributive justice revolves.
The constraints imposed by natural limits, the reality of pollution (harm) transfer
on a global scale, the overuse of the global commons by a select few and the
controversial role of knowledge (science) in international environmental man-
agement are all significant elements of the climate change regime. In addition to
all these, the climate change problem has its peculiar attributes. For instance, it
brings to the fore questions on compensatory justice with respect to liability in
the destruction of other nations’ ecosystems and the loss of human lives. It also
highlights the prospects of and difficulties in attempting to hold states responsible
for the harm that might have been caused by past generations. All of these factors
combine, in the words of Michael Grubb, to make the climate change problem one
‘that relates centrally to the nature and ethical basis of international economic and
political relationship . . . in ways that have never been faced’ (Grubb 1995: 464).

Conceptions of justice in the UNFCCC

As in the Basel Convention, the word ‘justice’ appears in the UNFCCC text only
in the context of dispute settlement through the International Court of Justice
(ICJ) (Article 14). However, unlike in the Basel Convention, there is a significant
use of a number of other terms and concepts that relate directly to international
distributive justice in the text of the UNFCCC. These include a direct reference
that parties are determined to approach the problem of climate change on the
‘basis of equity’ [Article 3 (1)] and ‘faking the need for equitable and appropriate
contributions by each party’ [Article 4(2)]. But just as it was with UNCLOS 111,
the explicit commitment by parties to the UNFCCC to pursue equity did little to
make the negotiation of the climate change agreement any less acrimonious. For
nearly 24 months (1990-1992) the attempt to negotiate an effective and equitable
climate change regime brought about a replay of almost all of the melodrama that
characterized the negotiation of UNCLOS III roughly two decades earlier.

But despite its normative significance, it is still extremely difficult to pin down
what exactly constitutes the policies of the climate change agreement. The na-
ture of the problem is such that, apart from the declarations of broad principles
(Article 3), parties mainly had to resort to national policies (difficult to verify) to
deal with the issues. This approach has led some (e.g. Borione and Ripert 1994:
91) to describe the UNFCCC as dealing merely with matters of procedure and
‘contractual obligations’. At the same time, despite the significant moral concepts
accommodated in the text of the UNFCCC and the international equity embodied
in the Kyoto agreement, neither of these instruments says anything explicit on the
notion of justice that underlies these aspirations and programmes. For example,
apart from dividing broadly between the developed and the developing countries
and the more or less arbitrary choice of a 1990 baseline date, there is nothing else
in the texts that tell us the criteria by which the specific emission reduction quotas
were allocated. This gap has prompted plenty of discussions, both in the literature
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and in policy circles, about what concept of justice might offer the most promising
basis of explaining the Kyoto targets or, more comprehensively, for sharing the
burden involved in dealing with the problem of global climate change. To this end,
many criteria, including status quo rights, grandfathering, comparative burden,
polluter pays principle, willingness to pay, allocation by landmass, capacity to
pay, rewarding efficiency and equal entitlement schemes, have all been suggested
(Young 1991; Grubb et al. 1992; Butraw and Toman 1992; Shue 1993, 1994;
Fermann 1993; Banuri et al. 1996; IPCC 1996, 2001; Rowlands 1995; Rayner and
Malone et al. 1998; Paterson 2001). However, in keeping with the focus of this
book, I do not discuss the merits or demerits of any of these criteria. Instead, the
following sections concentrate on the principles and concepts that are explicitly
mentioned or alluded to in the Convention text.

Justice in participation and procedure

The first contention in the negotiation of the UNFCCC related to the issue of
procedure and equitable participation (Paterson 1996b: 51). Basically, the devel-
oping countries wanted the climate change negotiation to be under the auspices
of the UN (Bodansky 2001: 30). Two reasons are often proffered in defence of
this choice. One relates to the widespread expectation that the climate change
agreement would serve as an opportunity to address background issues of injus-
tice in the international system and, as such, that both the commitments and the
institutional arrangements that would be eventually needed to secure an effective
and equitable climate change agreement would likely go beyond what an aver-
age multilateral environmental treaty could offer (Pachauri 1992: 15; Borione
and Ripert 1994: 81-82; Rowlands 1995: 196). It was envisaged, as Dasgupta
(1994: 131) puts it, that ‘the sharing of costs and benefits implied in the conven-
tion could significantly alter the economic destinies of individual countries’. Such
alterations were deemed manageable only within a system that guaranteed justice
and security for the developing countries — the UN system (Bodansky 1993: 477,
Borione and Ripert 1994: 82).

The second and related point is that developing countries thought that the UN
system offered them a better forum for effective participation in the negotiation
process (Bodansky 1993: 474, 2001: 30; Birnie and Boyle 2002: 523). All along,
they viewed with serious suspicion the scientistic approach of the World Metere-
ological Organization (WMO) and the United Nations Environment Programme
(UNEP) in their effort to organize a global response to the climate change prob-
lem (Bodansky 2001: 28). The two bodies initially concentrated on understand-
ing the science of global climate change at the expense of the socio-economic
and political dimensions (Rowlands 1995: 198). This approach meant that only
little space existed for any form of meaningful participation by the developing
countries, many of whom had neither the resources nor the expertise to make criti-
cal inputs (Rowlands 1995: 189; Thompson and Rayner 1998: 308). However,
developing countries were not unaware of the extent to which claims to knowl-
edge had become a political tool in the context of international environmental
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management (Dyer 2001). The controversies that surround the role of science in
the whaling, ozone, and Antarctica regimes are only a few of many examples that
show how science can be used as a proxy in the pursuit of a deeper material and
political agenda (Hawkins 1993; Litfin 1994; Jasanoff and Wynne 1998). Against
this background it is understandable that the developing countries insisted that
negotiation take place in a forum that could secure what Habermas (1981) calls
an ‘ideal speech situation’. The following is the way that the head of the Pakistan
delegation to the Intergovernmental Negotiation Committee, Tariq Osman Hyder,
attempted to justify this move:

In the UN process as a whole, the medium is often more important than the
message. The UN system permits all sides to express their opinions from a
position of sovereign equality and therefore to maintain self-respect. Coun-
tries acknowledged to have dominant economic, political and military power
are forced to take into account the contrasting views of many other countries,
however weak those countries may be. This balance promotes a more equi-
table dialogue.

(Hyder 1994: 203)

In the end, the developing countries got most of what they wanted. In relation
to representation and effective participation, the UN established a special volun-
tary fund that financed the attendance of the representatives of the developing
countries. The aim was to enable the developing countries to “participate fully and
effectively in the negotiation process’ (UNGA resolution 45/212). The developing
countries further secured a resolution (INC/1992/1) assuring that all of the Inter-
governmental Negotiation Committee (INC) participants would be specifically
invited and enabled to attend the meeting of the first COP. These gestures helped
to create a sense of fairness, universality and an atmosphere of solidarity, which
many delegates, especially those from the developing countries, accept, with
hindsight, contributed greatly to the success of the negotiations (Djoghlaf 1994;
Hyder 1994; Dasgupta 1994). In terms of procedure, it was accepted (in favour of
the position of G-77) that the Committee should adopt the rules of the UN General
Assembly (that is voting) to resolve any substantive issue when ‘no agreement ap-
pears to be attainable’ (INC A/AC.237/5). The developed countries had favoured
a consensus approach, which, according to Dasgupta (1994: 132), ‘tend in prac-
tice to confer something approaching a veto only on the most influential states’.
Further, the G-77 secured a UN General Assembly directive, which approved
that the negotiations should be open not only to members of the UN but also to
members of the UN specialized agencies. This recommendation made it possible
for a number of the small island states to take an active part in the negotiation
process (ibid.: 132). Finally, in terms of participation, UN involvement made it
possible to involve non-governmental organizations (NGOs) in the early stages of
the negotiations in an open, sincere and transparent manner (Rahman and Rocerel
1994: 240-267; Djoghlaf 1994: 106-107). As Elizabeth Dowdeswell, the leader
of the Canadian delegation, and Richard Kinley put it:
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The climate change negotiations were in the forefront of opening UN proc-
esses to participation by non-governmental representatives. Virtually all the
sessions, including those of the working group were open. . .. This was an
important element of the negotiations — it meant that the non-government
sector was fully informed of developments, had a better understanding of
the negotiation process, had an opportunity to interact with delegations, and
could serve as a mechanism to ensure accountability and a source of public
pressure.

(Dowdeswell and Kinley 1994: 119-120)

In sum, then, one can say that the initial ‘procedural wrangling’ (Paterson
1996b: 51) produced results that were meant to promote a fair, balanced and eq-
uitable negotiation. But it is doubtful how far these ‘procedural victories’ by the
South contributed to the negotiation of a just climate change regime. What can
be said for sure is that the desire for the radical restructuring of the international
economic order, as hoped for by the developing countries, did not eventuate. In
fact, after many months of torturous negotiations, they could not get the parties
from the developed countries, who account for over 60 per cent of the global
greenhouse gas emissions, to cut their emission levels within a specified time or
to any specific level.?

The Convention’s objective

Unlike in many conventions, in which the aims and objectives form part of the
preamble, parties to the UNFCCC devoted one whole article to stating the objec-
tive of this treaty. Indeed, the contention over the wording of the objective was so
intense that some commentators consider the eventual compromise as ‘one of the
most important achievements of the Convention process’ (Hyder 1994: 204) and
as ‘one of its most important elements’ (Mintzer and Leonard 1994: 17).

Article 2 of the Convention deals solely with the objective and states:

The ultimate objective of this Convention and any related legal instrument
that the Conference of Parties may adopt is to achieve, in accordance with
the relevant provisions of the Convention, stabilisation of greenhouse gas
concentrations in the atmosphere at a level that would prevent dangerous
anthropogenic interference with the climate system. Such a level should be
achieved within a time frame sufficient to allow ecosystem to adapt naturally
to climate change, to ensure that food production is not threatened and to
enable economic development to proceed in a sustainable manner.

At first, it is not immediately clear what to make of this long and complicated
statement. Panjabi (1993: 507), for example, expresses his frustration over its
complexity, calling it an objective ‘so ambiguous as to be almost meaningless’.
On a closer look, though, it emerges that the Convention objective is a classic
formulation, which embodies both the parallels and the tensions, or what Diana
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Liverman (2006) calls the ‘core narratives’, of the global climate change dis-
course.

The first of these is that the parties clearly endorsed the view that mitigation
rather than adaptation was their main focus in dealing with the problem of cli-
mate change (cf. Adger et al. 2006: 1; Baer 2006: 131). This was contrary to the
position of some [e.g. the Association of Small Island States (AOSIS)] who had
wanted the Convention to give equal attention to adaptation on the grounds that
they had already begun to suffer the effects of global climate change. However,
although the focus on mitigation was largely in keeping with the preference of the
USA and other developed countries, it nonetheless entailed a certain legitimiza-
tion of the precautionary principle in international environmental management.
For, irrespective of the initial US references to scientific uncertainty regarding
the extent and effects of climate change, parties to the Convention still managed
to establish their preparedness to take steps to mitigate global climate change in
the absence of ‘hard’ and conclusive scientific findings. The ethical and distribu-
tive implications of the precautionary principle have been discussed in Chapter
3. Accepting that there is a need to take care to prevent irreversible damage to
the global environment in the absence of ‘hard’ scientific evidence is an ethical
position that sits better with the notion of sustainable development and global dis-
tributive equity than the neoliberal conceptions of justice (see Chapter 8). Adger
et al (2006: 3) make this point well when they assert that ‘climate justice requires
the consideration of principles such as precaution and the protection of the most
vulnerable because of the uncertainties and irreversibilities inherent in the climate
system and climate science’.

The second narrative, following on from the above, is that the Convention’s
objective endorses the narrative of global environmental sustainability. This is
implicit in the attempt to balance environmental protection interests with those
of food production and sustainable economic development. This point assimilates
in two different directions. On the one hand, for scholars such as Rahman and
Roncerel (1994), it signifies a verdict against untrammelled economic growth
and the elevation of environmental protection to the same status as money and
profit-making. And, on the other hand, for commentators such as Hyder (1994:
204-205) and Djoghlaf (1994: 97-99), it connotes the successful attempt by the
G-77 to marry the need for environmental protection — which was the main focus
of the North — with the need for economic development —which was the priority
of the G-77 and China.

The third narrative implicit in the framing of the Convention’s objective is the
primacy accorded to neoliberal economic growth and the policy mechanisms con-
ducive to this philosophy over all other narratives of climate change and global
environmental sustainability. The first point here, as Mintzer and Leonard (1994:
17) cleverly observe, is that the ‘language of the objective is framed in terms of
stabilizing concentrations and not emissions’. This framing, as Mr William A.
Nitze, the former head of the US delegation to the INC, openly admits, is mainly
to maintain flexibility, especially with respect to where and how emission reduc-
tions might be achieved (Nitze 1994: 189). Of course, the word flexibility has
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long been a code for options that do not impede neoliberal economic globaliza-
tion. Flexibility in this case, as we shall see, later translated into a range of policy
recommendations such as tree planting, sequestration, emission trading and any-
thing at all that avoided direct confrontation with free market economic growth
and related monetarist political economic policies. It is according to this mindset
that the Convention objective ducked the question of what level of concentration
of greenhouse gases was needed to achieve stabilization, as well as what might
be considered the ‘sufficient time frame’ that was needed to achieve stabilization.
This was in keeping with US opposition to any attempt to establish a form of
target or binding commitment. It did transpire, however, that despite these US
oppositions (what Leggett 2000: 291 calls the “White House effect’), parties to the
Convention eventually made reference in Article 4.2 (b) to the aim of ‘returning
individually or jointly to 1990 levels of anthropogenic gas emissions of carbon
dioxide and other greenhouse gasses’. Let us examine these three narratives in
detail.

Mitigation, adaptation and the ethics of valuation

During the preparatory meetings the developing countries, and especially AOSIS,
wanted adaptation to be the main focus or to at least be assigned the same weight
as mitigation in the Convention. They argued that many in the developing coun-
tries were already suffering from the impact of climate change resulting from
the industrial activities of the developed countries. The AOSIS argued that many
of the severe droughts, floods and hurricanes that swept across Africa, Asia and
the Caribbean in the late 1980s were mostly a result of the industrial activities
of the developed countries (cf. Huq 2001; Adger ef al. 2006: 2). They presented
detailed proposals on different kinds of international insurance schemes including
a certain ‘green fund scheme’, which they believed should prove effective and
equitable in dealing with the issue of adaptation (AOSIS 1992).% The USA and
most other Western countries, however, refused to be drawn into discussing these
proposals. The USA insisted, as Borione and Ripert (1994: 82) put it, that ‘there
was an overriding need for further scientific research and a better assessment of
the economic costs and benefits of the different possible options before they could
discuss the proposals’. In reality, though, it was all too apparent that the much
more important point of discomfort for the USA and the other Organization for
Economic Co-operation and Development (OECD) countries was the prospect of
setting up a strong international financial body or distributional schemes, which
many of the AOSIS proposals entailed. The parties from the developed countries
apparently considered that such a body, which might have ended up resembling
the International Seabed Authority (ISA) negotiated under the seabed regime
(Chapter 4), was inconsistent with the dominant neoliberal economic ideology.*
Furthermore, developed countries decided to concentrate on mitigation be-
cause they feared that an emphasis on adaptation would greatly provoke ques-
tions of responsibility, liability and the polluter pays principle — all of which they
were anxious to avoid during the negotiation process. By their nature, efforts
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on mitigation, within the context of the CDR principle, can be undertaken by
developed countries independently of agreements on degrees of responsibility,
historical contributions and liability. Actually, in most cases, these efforts can be
promoted in developed countries on the basis of instrumental arguments. Here,
the most persuasive is emphasizing the profit dimensions of investing in low-
carbon development projects in developing countries. Adaptation projects, in
contrast, are mostly needed in vulnerable communities and, moreover, are of the
sort that hardly yield profits to external investors. In other words, arguments for
adaptation projects would have to rely much more explicitly on ethical and moral
justifications than those of mitigation. Besides, parties from developed countries
were well aware that discussions on liability for funding adaptation projects in
developing countries would only be a prelude to actual demands for compensa-
tion resulting from climate change damages. Baer (2006: 132) captures this point
well when he says:

It seems likely that Northern governments are resistant to explicit claims for
‘polluter pays’ liability for adaptation investments because there is a clear
link between current responsibility for adaptation and eventual liability for
compensation for actual climate damages. Northern governments might rea-
sonably fear that acknowledging such claims would obligate Northern coun-
tries to the largest share of a potentially enormously financial labiality.

Baer’s observation leads on well to another important equity issue related to
adaptation and climate damages in the international setting. This has to do with the
valuation of property and life. Pearce (1995), Fankhauser (1995), Grubb (1995)
and Fankhauser and Tol (1996) are among the many who have written about the
enormous ethical complexities that confront attempts to assign internationally
acceptable values to lives and property lost as a result of climate change in dif-
ferent parts of the world. The questions are multifaceted but at the core is how
(assuming an international insurance body is created) one human life or a piece
of property in, for example, Bangladesh may be valued in relation to another life
or similar property in, for example, the Netherlands if citizens in both countries
suffer damages from sea level rise caused by the industrial activities of the North.
Since the signing of the UNFCCC this kind of debate has become topical in the
work of the Intergovernmental Panel on Climate Change (IPCC) (cf. IPCC 1995,
1996, 2001).

At present, there is a tendency for some Western economists to adopt a method
that values life in proportion to the national per capita gross national product
(GNP) (Fankhauser and Tol 1996, 1997; Cline 1992; Nordhaus 1991). But this
approach, which suggests different values of life for people in different regions
of the world, has been vehemently opposed by the developing countries. The In-
dian Environment Minister, Kamal Nath, could barely suppress his anger when
he wrote to other heads of delegations to an IPCC working group at which these
sorts of proposals were tabled for discussion. He completely rejected:
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The absurd and discriminatory global cost/benefit analysis procedures pro-
pounded by the economists in the work of [IPCC WG-III . . . we unequivocally
reject the theory that the monetary value of people’s lives around the world
is different because the value imputed should be proportional to the disparate
income levels of the potential victims . . . it is impossible for us to accept that
which is not ethically justifiable, technically accurate or politically conducive
to the interests of poor people as well as the global common good.

(Cited in Grubb 1995: 471)

Such calculations have also provoked fierce opposition from transnational non-
governmental bodies, an example of which is the Global Commons Institute. This
Indian-based group has also launched a campaign to protest against an approach
that they say ‘values one European as equal to ten Chinamen’ (Global Commons
Institute 1994).

The point here is that, although these questions were not expressly discussed
in the main Convention text, they are quite likely to become more urgent with
the rise in catastrophic climatic changes in the developing countries that can be
traced to global warming. Baer (2006: 133), for one, predicts that these questions
will assume great urgency ‘when legitimate claims for adaptation funding or for
residual impacts of climate change exceed the magnitude of about $1 billion per
year’. The UNFCCC has recently created a number of mechanisms for funding
adaptation in the developing countries. These include the National Adaptation
Plan of Action (NAPA), the Least Developed Country Fund (LDCF) and the Spe-
cial Climate Change Fund (SCCF). However, in all these schemes, contributions
remain purely voluntary rather than being tied to any notion of justice or respon-
sibility. The point of emphasis here is not that these questions should be resolved
in any particular way. Rather, the point is that their discussion, like the other
equity issues that have been touched upon, represents an important (and largely
unaccounted for) shift in the frontiers of international politics and in the concep-
tual parameters within the discipline of international relations in the twenty-first
century (cf. Kjellen 2006: viii).

Balancing environmental protection with economic
development

The second narrative identified in the ambiguous wording of the objective is the
effort to strike a balance between the goal of environmental protection, expressed
in the desire to ‘stabilise greenhouse gas concentrations in the atmosphere’, and
the protection of industrial and material interests, expressed in the language of
sustainable economic development. As I indicated above, this approach has been
interpreted both as a sign of the elevation of the goal of environmental protection
to an equal status with economic development and as a representation of the rec-
ognition of the importance of marrying the need for economic development (es-
pecially in the South) with the environmental protection need of the North (Rah-
man and Roncerel 1994; Hyder 1994: 204-206). Mintzer and Leonard (1994:
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21) endorse the view that ‘the convention sets an ambitious two-part goal for
international co-operation: atmospheric stabilisation of greenhouse gas concen-
trations and the promotion of sustainable development’. In so doing, they say, ‘the
Climate Change Convention simultaneously endorses . . . and emphasizes the es-
sential connection between environmental protection and economic development,
giving each equal importance’.

Now, the popular characterization in the literature usually frames the debate in
simple dualistic terms —ascribing to the developed countries a passion for stronger
environmental protection and to the developing countries an obsession with more
economic development. But this characterization is somewhat dubious because
there is no reason to believe that the developed countries are any less interested
in continuous economic growth. Rather, the argument for linking environmental
protection and economic development is, at its core, an argument for distributive
justice (Chapter 1; cf. Ramakrishna 1990: 428-432; George 1990: 441-445). Its
main pillar has been reviewed in Chapter 1 and includes the contention that most
of the urgent global environmental problems have arisen as a result of the devel-
opmental/economic activities of the North, such that it amounts to gross injustice
to ask the developing countries to mortgage their own developmental needs in
support of efforts at environmental protection without making allowance for the
extra cost of such involvement (cf. Founex Report 1971: 3-5). It is basically a
contestation over ‘how countries that have not yet benefitted from a century and
a half of carbon emissions can have an equitable chance of development’ (Adger
et al. 2006: 10).

The pursuit of international climate justice was, thus, the primary reason why
the developing countries insisted throughout the negotiation process that the con-
cept of equity should be the touchstone of the Convention. In particular, they
insisted that the developed countries should: (i) ‘take the lead’ in efforts to combat
global warming including making specific commitments to reduce emissions; and
(i1) transfer technology at concessionary terms and equally ‘provide new and ad-
ditional financial resources to the developing countries to enable them to cover the
cost of action taken to achieve the objectives of the Convention’ (Article 4.3). It
was the articles that dealt with these equity arguments which constituted the main
bone of contention throughout the negotiation processes. The eventual compro-
mise came in the form of a renewed emphasis on the concept of the CDR princi-
ple. However, we will see from the following sections that the key programmes
of international climate action have not been moulded to reflect the dimensions
of liability and the degree of North—South responsibility clearly implied by the
CDR principle.

The common but differentiated responsibility principle

The CDR principle as described by Sands (1995: 217) arose ‘from the application
of equity in general international law and the recognition that the special needs of
developing countries must be taken into account in the application and interpreta-
tion of international environmental laws’. The CDR can be said to have begun
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its journey in Principle 23 of the 1972 Stockholm Declaration, where it emerged
as a simple recognition that national environmental standards adopted by the ad-
vanced countries may be ‘inappropriate, of unwarranted social cost and therefore
inapplicable for the developing countries’. This clause is repeated verbatim in
paragraph 10 of the preambular chapter in the Climate Change Convention but
has appeared in various forms in nearly every other global environmental treaty
since 1972.3

Typically, though, the CDR comes not in the form of assigning different bur-
dens on states but merely as a statement expressing the need to bear in mind the
different economic situations and capabilities of the parties from the developing
countries. In this sense, therefore, it is possible to claim that the different emis-
sion stabilization targets agreed for different countries in the Convention provides
the most pronounced example of the application of the CDR in any international
environmental agreement.® All together, the CDR is mentioned five times in the
Convention text and three times in the Kyoto Protocol’ in a way that would seem
to suggest that the contracting parties regard it as the equity principle that under-
writes the equity-based policies of the international climate regime.®

Article 4 (1) expressly endorses the principle of CDR [which was also men-
tioned in Article 3 (1)]. It states that all efforts to combat the global climate change
problem shall proceed on the basis of CDR and the ‘specific national and regional
development priorities, objectives and circumstances’ of the parties. In the same
manner, Article 4 (2.a) expressly states that parties should protect the climate
system ‘on the basis of equity’ according to which the ‘developed country parties
should take the lead in combating climate change and the adverse effects thereof’
[cf. Article 3 (1)]. Article 4 (2.a) states, inter alia:

The developed country Parties and other Parties included in annex 1 commit
themselves specifically as provided for in the following: (a) Each of these
Parties shall adopt national policies and take corresponding measures on
the mitigation of climate change, by limiting its anthropogenic emissions of
greenhouse gases . ... These policies and measures will demonstrate that
developed countries are taking the lead in modifying long-term trends in
anthropogenic emissions consistent with the objective of the Convention . . .
and taking into account the differences in these Parties’ starting points and
approaches, . .. as well as the need for equitable and appropriate contribu-
tions by each of these Parties to the global effort regarding that objective.

The wordings of these articles is significant in at least three ways. The first
is that they represent an admission, the first express admission of culpability (to
the best of my knowledge) on the part of the developed country parties regard-
ing a differentiated contribution to global environmental degradation in any is-
sue-specific environmental treaty. This admission of responsibility contrasts with
the popular approach of the developed countries, which is usually to berate the
developing countries for ‘pointing accusing fingers’ and to stress the need for
collective action without expressly admitting responsibility for damage (Hyder
1994; Dasgupta 1994). This admission is all the more significant in that it embod-
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ies a recognition that present generations can be held accountable for the activities
of past generations.

The second point, following on from the wording of Article 4 (2.a), is that the
international community once again concedes, as was the case in UNCLOS III
(Chapter 4), that international justice should be the central basis of all collective
efforts aimed at combating global environmental degradation. By expressly stat-
ing that parties should be guided by considerations of equity and by endorsing the
notion of CDR, parties underscore the point that approaches which tend to stress
effectiveness to the exclusion of justice, or what Shue (1992) describes as the ‘two
track approach’ to global environmental management, are no longer acceptable
to the international community. The third point is that the wording of Article 4
reinforces the pattern already established in the Basel Convention (and partly also
in the Montreal Protocol), which divides the community of nations into two and
thus sets a simple, albeit unclear, formula for apportioning tasks and responsibili-
ties in global institutions for environmental governance.’

But it must be noted that the CDR remains a very ambiguous concept — one that
is extremely difficult to unravel in terms of its conceptual relationship with equity
and international distributive justice. This is evident not least in the fact that both
the developed and the developing country parties are largely able to hide behind
the concept to push for disparate policies in the context of the climate regime. For
example, some tend to interpret the CDR as meaning that the burden imposed by
climate change should be shared according to the proportion to which each state
has contributed to the problem. In this instance responsibility is used in the sense
of causality, and justice simply requires that the one who has caused the problem
should directly bear the burden. This is the form in which authors like Agarwal
and Narain (1991) and Hayes (1993) tend to use the concept. Indeed, most of
those who take the causality-based view of the CDR always tend to conflate it
with the polluter pays principle. Kokott (1999: 187) is representative of this group
when she writes that the ‘differentiated responsibilities correspond to differenti-
ated contributions to atmospheric pollution in the past and, thus, harmonize with
the principle of causation or with the polluter pays principle’.

In general, the causality-based interpretation of the CDR has significant reso-
nance among diplomats and policy-makers from the Third World countries. Sec-
tions of the proposals from both China and India illustrate this point. The Chinese
proposal included a paragraph stating that ‘emissions of greenhouse gases affect-
ing the atmosphere has hitherto originated from the developed countries which
should therefore have the main responsibility in addressing the problem’ (cited in
Dasgupta, 1994: 133). The Indian proposal was even more forceful, stating that:

In these negotiations, the principle of equity should be the touchstone for
judging proposal. Those responsible for environmental degradation should
also be responsible for taking corrective measures. Since the developed
countries with high per capita emissions of greenhouse gases are responsible
for incremental global warming, it follows that they have a corresponding
obligation to take corrective action.

(Cited in Dasgupta 1994: 133)
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Indeed, many proposals tabled by the developing countries during the negotia-
tion process contained references to the concept of the polluter pays principle.
However, not one of them survived up to the final document. But despite the
complete deletion of this concept, it continues to feature freely in academic com-
mentaries as a possible means of grounding the differential targets and general
burden-sharing involved in saving the global atmosphere (Grubb et al. 1992,
Fermann 1993; Smith and Ahuja 1993; Paterson 1996b; Thompson and Rayner
1998).

On the other hand, developed countries tend to interpret the CDR as mean-
ing that the international burden imposed by climate change should be shared
on the basis of capacity and the ability to shoulder the responsibilities involved
(Bodansky 1993: 478-480; Sands 1995: 217-220; Baer 2006: 133). Responsi-
bility in this instance is used in the sense of duty or care (see Chapter 5) and
a communist or communitarian understanding of justice is implied. During the
negotiation of the Climate Change Convention, Northern governments refused
to accept any wording that clearly linked the obligation that they ‘should take
the lead in combating climate change’ [Article 4 (2)] with the responsibility for
causing the climate change (Bodansky 1993: 478; Dasgupta 1994: 135; Paterson
1996b: 75). The closest that they came was in accepting the wording of the objec-
tives of Working Group I (INC 1991 Annex II), which state that the committee
should discus, inter alia:

Appropriate commitments, beyond those required for existing agreements
[apparent reference to the Montreal Protocol] for limiting and reducing net
emissions of carbon dioxide and other greenhouse gases . . . taking into ac-
count that contributions should be equitably differentiated according to coun-
tries’ responsibilities and their levels of development.

But subsequently, as the drafting of the final text entered into the advanced
stages, the developed countries resisted any move by the developing countries to
document that their leadership role in tackling climate change was based directly
on the notion of justice as bearing responsibility for past action. It was according
to this logic that the industrialized countries insisted on the use of the phrase ‘ac-
cording to respective capabilities” almost any time that the CDR was used in the
Convention text.

Based on the foregoing, it cannot be said without equivocation which notion
of justice underwrites the differentiated emission reduction quotas. But what can
be said, the posturing of the developed country parties not withstanding, is that
the separation of states into Annex I and non-Annex I countries does have a direct
relationship with the causality-based interpretation of the CDR. This is evidenced
not only in the fact that the Convention made explicit provision for the growth
of the per capita emissions in developing countries (preamble) but also in the
fact that the developed country parties ultimately agreed to bear the extra cost of
compliance by the developing country parties [Article 4 (3); Mintzer and Leonard
1994: 19-20; Baer 2006: 132).
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The concept of per capita emissions

The Convention text accordingly admits that, although ‘change in the Earth’s cli-
mate and its adverse affects thereof are the common concern of human kind’,
the ‘per capita emissions in the developing countries are still relatively low” and,
therefore, ‘the share of global emissions originating from the developing coun-
tries will grow to meet their social and development needs’ (preamble).

It was the opinion of a number of developing country parties that the burden
of combating climate change should be viewed along the lines of per capita emis-
sions. Per capita emission means the annual emission per person per state and is
obtained by dividing the cumulative emission of a state by its population so that
every individual has an equal entitlement or equal pollution right. In their respec-
tive proposals both India and China considered it a matter of the “first principle of
justice’ (cited in Panjabi 1993: 518) that the objective of the Convention should
contain a commitment stating that parties would work towards achieving equal
per capita emissions across various countries of the globe (cf. Bodansky 1993;
Paterson 1996b: 75).

This proposal to strive for equal per capita emissions in the long term was
vehemently opposed and defeated by the developed countries (Grubb 1995; Pater-
son 1996b). As a result, the phrase ‘per capita’ makes only a single and brief ap-
pearance in paragraph 3 of the preambular chapter where it is noted, as described
above, that ‘the per capita emissions in developing countries are still low and that
the share of global emissions originating in developing countries will grow to
meet their social and development needs’. Notwithstanding this, a great deal of
the calculations in the literature, as well as discussions in policy circles, continue
to include explicit reference to the per capita index. This involves calculations
aimed at determining historical emissions of countries and regions (Grubler and
Nankicenovic 1991), the net contributions of states in purely contemporary terms
(Banuri et al. 1996) or as the basis for the allocation of future emissions, or emis-
sion reduction quotas (Grubb, 1989; Agarwal and Narain 1991). In addition, the
per capita criterion is equally utilized in more official circles; the three regularly
cited emission scenarios proposed by the IPCC —1S92a, IS92b and IS92¢ — are all
based on the per capita criterion.

As a concept in moral philosophy, per capita signifies, first and foremost, the
equality of all human beings. But it can also be conceived of as an approach
that lends greater emphasis to individuals than states as the focus of international
laws and policies. Its clear mention in the Climate Change Convention is surely
an important boost to idealist notions of international relations and a significant
indication of the normative shift that has taken place in this subject discipline
— a landscape that has, until recently, been virtually obsessed with state-centric
thinking and rhetoric.

The concept of equality of humans does not require much introduction. It fea-
tures in many international documents including, perhaps most prominently, the
UN Universal Declaration of Human Rights (1948). It is equally the key condition
upon which Kant relies to derive his ‘categorical imperative’, which in turn forms
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the basis of many theories of justice (Rawls 1971; Nozick 1974; Scanlon 1982;
Thompson 1992). The most important assumption that is built into calculations
utilizing the concept of per capita is simply that all human beings have equal
rights to the global resources, in this case, the atmosphere (Birnie and Boyle 2002:
143-144). Per capita, therefore, can be seen as the moral tool that effectively
translates the concept of common concern into common and equal ownership.
Although it does not resolve all equity concerns in the context of climate change,
it does suggest that all human beings have ipso facto equal entitlements to clean
environments and equal emission rights. This is in harmony with the concept of
global environmental citizenship, which tends to confer some degree of environ-
mental and welfare rights to individuals. Another way to ground the per capita
and equal entitlement rights is in the form of justice as need. This could involve a
statement saying that no one who has an equal right to the environment should be
allowed to live without the basic needs of life. In other words, global per capita
entitlement can translate to an overriding commitment to meeting the basic needs
of ‘equal owners’ of global resources (Barry B. 1999; cf. Pogge 1998; O’Neill
2000; Attfield 2003), after which the rest of the pollution rights might be shared
out along the lines of any other equity criteria.

Notwithstanding what has been said so far, the per capita index cannot be re-
garded as an explicit criterion of any major policy in the context of the Climate
Change Convention. As indicated before, it was mentioned only once in the pre-
amble section. But just as in the case of the value of life, discussed in the previous
section, there is no reason to believe that notions of climate justice as per capita
emission will go away. As soon as resource-rich and populous developing coun-
tries such as China and India come under pressure to take on quantified emission
reduction in the post-2012 climate change negotiations, it can be expected that the
debates surrounding per capita emission will be seriously revived.

New and additional funds and technology transfers

The debates over funding and the transfer of technology were about the most
protracted and vitriolic sessions during the climate change negotiations (Paterson
and Grubb 1992; Bodansky 1993, 2001; Rowlands 1995; Paterson 1996b). In
summary, the developing countries made it clear that their co-operation and par-
ticipation in the Climate Change Convention were conditional on the fact that no
new financial burdens were imposed upon them (Dasgupta 1994; Hyder 1994).
The understanding was strong that, because the bulk of emissions about which
the international community was now concerned originated from the economic
activities of the North, it was only just and fair that the burden of solution be
distributed in such a way that the economic development of the South not be
jeopardized (Bodansky 2001: 32). Accordingly, the developing countries insisted
that any financial commitment from the South would have to be written off by
the North and that such ‘cheques’ would have to be different and ‘additional’ to
any transfers that currently took place under existing agreements. Many of the
forward-looking industrialized states, on the other hand, suggested that ‘all sig-
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natories should accept binding commitments, while acknowledging their need to
“assist” developing countries to fulfil their commitments’ (Dasgupta, 1994: 134).
Borione and Ripert (1994: 81-82) captured the situation succinctly:

The developing countries were unanimous in putting forward the ‘historical’
responsibility of the industrialized nations for exacerbating the greenhouse
effect and refused to envisage any specific commitment to emission reduc-
tions on their own. Nevertheless on the basis of ‘common but differentiated
responsibility’ they agreed to participate in the negotiation process on the
condition that their development priorities were recognized and that they re-
ceived guarantees of financial and technological aids. [. . .] In the absence of
financial support, they would be bound only by ‘moral’ commitments.

The unanimity and resolve shown by the developing countries on this issue
was eventually rewarded. Accordingly, the Convention states [Article 4 (3)] that:

The developed country Parties and other developed Parties included in Annex
IT of the Convention shall provide new and additional financial resources to
meet the agreed full costs incurred by developing country Parties in comply-
ing with their obligations under Article 12, paragraph /. They shall also pro-
vide such financial resources including for the transfer of technology needed
by the developing country Parties to meet the agreed full incremental costs of
implementing measures that are covered by Paragraph 1 of this Article [that
is Article (4.1)].

And, apparently to avoid any ambiguity, Article 4 (7) makes it very clear that:

The extent to which developing country Parties will effectively implement
their commitments under the Convention will depend on the effective im-
plementation by developed country Parties of their commitments under the
Convention related to financial resources and transfer of technology and will
take fully into account that economic and social development and poverty
eradication are the first and overriding priorities of the developing country
Parties.

The Global Environmental Facility (GEF) fund is the mechanism that was
negotiated to provide the means for fulfilling these provisions. As constituted,
the GEF is a compromise arrangement reflecting the equity aspirations of the
developed and the developing countries. The developing countries initially rooted
for the establishment of a brand new funding body, which would, as Tariq Hyder
(1994: 216) puts it, ‘avoid the inherent inequities of the weighted voting system
associated with the World Bank and related Bretton Woods institutions’. The
developed countries, on the other hand, expressed a preference for a World Bank-
supervised GEF, citing efficiency and experience as their reasons. In the end, the
developing countries were made to accept the GEF but won the concession that
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the fund would ‘function under the guidance of the Conference of parties, which
shall define its policies, programme priorities and eligibility criteria related to the
Convention’ [Article 11 (1)]. In striking this compromise, both parties sought to
‘marry the (traditional) GEF’s strength of efficiency, higher resource flow and
cross-linkages with the COP’s expertise on climate change policy and its com-
mitments to action’ (Dowdeswell and Kinley 1994: 124). This desire is made
clear in Article 11 (2), which states that ‘the financial mechanism shall have an
equitable and balanced representation of all parties within a transparent system of
governance’.

Again, it is evident that all of these are important provisions that result from
the aspirations of the developing countries for a more solidarist conception of
the international society. As noted, the provisions recognize differences in the
priorities and capabilities of state parties; they acknowledge the need for resource
transfer from the North to the South; and they make the implementation of any
commitment by the developing countries contingent upon these resource trans-
fers. Nonetheless, a closer observation reveals that these provisions are quite de-
ceptive. For, although they might seem, in the first instance, to offer the prospects
of massive transfers of resources from the rich to the poor countries, the clauses
of ‘agreed full cost’ and ‘agreed full incremental costs’ imply, in technical terms,
that the rich countries might choose not to transfer any resources if there are
disagreements on what actually represents the full cost or full incremental cost of
implementing such measures. Not surprisingly, discussion over what constitutes
additional funds has proved very contentious and divisive since the negotiation of
the climate regime.

In addition, the Convention text is completely silent on the rationale of these
transfers. The reader receives no help whatsoever with respect to questions on
whether these provisions on ‘new and additional resource transfers’ should be
taken as: (i) instruments of reification of justice or simply as help from a stronger
(benevolent) party to a weaker party; (ii) arising from the rights to development of
developing countries or based solely on charity; (iii) connected to past injustices
or merely forward looking; or (iv) emanating from a set of obligations in the rela-
tions of states or purely voluntary.

Shue (1992, 1993) is one of the few who bothers to consider the moral implica-
tions of the absence of a clear rationale for these proposed transfers. He argues
that it is possible for the South (if they act as a single coalition or if the most
populous countries act together) to secure resource transfers from the North, both
through rational bargaining and on the basis of international justice. He argues,
however, that the basis upon which financial and technology transfers are secured
will have remarkable effects on the terms of transfer (who transfers what and who
gets what) as well as the level of commitment and the means of administration
(cf. Baer 2006: 132—134). Shue’s conclusion is that no amount of transfer can be
deemed as either just or unjust without a prior debate on the justice of the current
holdings.

Paterson (2000) makes a similar point when he observes that the argument for
the transfer of resources, although significant in its own right, does not give any
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definitive indication of what notion of justice obtains in the international system.
He points out that there are other ways — including long-term loans, help and
strategic welfare-oriented foreign investments — through which resource trans-
fer may be secured without addressing the question of justice. But perhaps the
most striking thing about these provisions for resource transfer is found in the
comments of Bodansky (2001: 212) when he notes that ‘while the developing
countries obtained a commitment from the OECD countries to fully finance their
required national reports on climate change, the Convention does not require any
particular country to contribute any particular amount’.

Hayes (1993: 150) has calculated that developed countries owe the developing
countries a natural debt of about US$529 billion, payable by an annuity of about
US$34 billion over a 30-year period. Grubb (1990, cited in Paterson 2001: 124)
estimates that an annual North-to-South transfer of about US$100 billion is re-
quired as just compensation for the burden imposed on them as a result of climate
change. It is instructive, however, that, despite the elaborate arguments over the
provisions on financial transfers as well as the huge figures bandied about in the
literature, ‘Northern countries have in practice refused to provide anything more
than nominal sums’ (Paterson 2001: 124). Instead, attention has since shifted to
market mechanisms, such as emissions trading and the clean development mecha-
nism (CDM), as the key ways to solve climate change problems and respond to
the equity implications involved.

The supremacy of market-based approaches

The literature is almost unanimous that, apart from the issue of providing new
and additional financial assistance to the developing countries, the other issue that
attracted a great deal of debate during the INC meetings was that of quantified
emission reduction commitments by the industrialized countries (Grubb 1992;
Pachauri 1992; Bodansky 1993; Mintzer and Leonard 1994; Paterson 1996b; Toth
1999; Luterbacher and Sprinz 2001). Basically, there were three positions. In one
camp was the USA, who vehemently opposed the inclusion of any form of quanti-
fied emission reduction targets or deadlines in the Convention. The USA also fa-
voured the so-called ‘comprehensive approach’, which ‘looked at all greenhouse
gases together and allowed trade-offs of reductions in one gas for increases in
another’ (Paterson 1996b: 54).

In the second camp were the other industrialized countries led by the EU. The
EU-led coalition wanted the Convention to contain quantified emission reduction
targets. They were also opposed to the comprehensive approach of the USA and
preferred the Convention to make a distinction between CO, and other greenhouse
gases already covered in the Montreal Protocol (Bodansky 1993: 136, 2001: 27).
The third position was that of the G-77. The G-77 supported the idea that the
Convention should make provision for reduction commitments strictly for the
industrialized countries. They were also concerned to see that the Convention
should make it clear that such extra commitments were being imposed on the
industrialized countries solely on the basis of responsibility and social justice
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(Pachauri 1992: 15). Eventually, most of the debates on the issue centred on what
Paterson (1996b: 62) describes as attempts ‘to work around the US position in
order to achieve as strongly worded a Convention as possible’. The result of these
efforts was Article 4, which expressed the need for action but did not contain any
specific emission reduction targets for the developed countries.

The Kyoto Protocol was essentially an attempt to consolidate and build on the
minimal commitments that were extracted from the developed country parties
just before the signing of the Climate Change Convention at the Rio Conference
(United Nations Conference on Environment and Development; UNCED) in 1992
(Bodansky 2001: 34). After a period of grim negotiation, the parties eventually
committed themselves to a set of different stabilization targets for each Annex I
country, subject to their 1990 greenhouse gas emission levels. The commitment
period was set at between 2008 and 2012, with a minimum aggregate percentage
reduction of 5.2 per cent as the target. This agreement entered into force on 16
February 2005 at the instance of the ratification of the Protocol by Russia.

Environmentalists have mostly concentrated their critique of the Kyoto Pro-
tocol on the fact that the cumulative aggregate percentage reduction as agreed
by parties to the Protocol is a far cry from the 50-60 per cent reduction recom-
mended by the IPCC (Legett 2000; Athanasiou and Baer 2002; Anand 2004). But
although this is an important dimension that deserves to be highlighted, global
equity discourses need to concentrate on the means provided for achieving the
nominal targets set at Kyoto and what this means for the power and economic
disparities between the rich and poor countries.

The literature records that parties had protracted periods of debate on the exact
nature of the policies that might be adopted by states in the bid to achieve the ob-
jective of stabilizing anthropogenic greenhouse emissions (Leggett 2000; Grubb
and Yamin 2001; Metz ef al. 2002). The ideas that competed for supremacy were,
on the one hand, traditional command and control strategies involving setting
targets and caps and, on the other hand, market and economic mechanisms involv-
ing especially tradeable permits, international tax schemes and/or ‘joint imple-
mentation’ (Cooper 1998). A number of proposals that featured in pre-negotiation
summits include a climate change stamp, a climate fund based on a percentage of
a country’s GNP (Tolba 1990) and a ‘planet protection fund’ under UN control,
proposed by the late Indian Prime Minster, Rajiv Ghandi. In general, those from
the developing countries favoured these routes whereas the developed country
parties camped around the more flexible market-based mechanisms.

None of these suggestions was explicitly mentioned in the UNFCCC but the
text contains a number of veiled references to the tension that existed in this
regard. A couple of clauses were inserted randomly on the need to allow the
developed country parties some flexibility in achieving their Article 4 (2) com-
mitments. Article 3 (3) contains a clause saying that parties would have to ‘take
account that policies and measures to deal with climate change should be cost
effective’. And Article 3 (4) contains the view that ‘economic development is
essential for adopting measures to address climate change’. Other insertions are
contained in the preamble chapter, in which parties recognized that the actions of
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the developed countries would have to be based on ‘a flexible manner on the basis
of clear priorities’.

In the final analysis, though, parties to the Kyoto Protocol agreed on a number
of policy instruments including bubbles, joint implementation, emissions trad-
ing and the CDM (collectively called the flexible mechanisms), all of which
were designed to enable them to enter into different kinds of special economic
ventures with the aim of meeting the Convention’s objectives. It is these mar-
ket-based programmes that ultimately constitute the core policies of the Climate
Change Convention (Paterson 1996b; French 1998; Cooper 1998: 67, 1996: 184;
Bodansky 2001: 209; Liverman 2006). However, given the focus of this book,
my commentary is limited to the CDM, which is designed as an instrument of
North—South equity.

The clean development mechanism

The chief market mechanisms agreed under Kyoto are ‘joint implementation’,
which allows Annex I parties to transfer or acquire emission reduction units from
one another by investing in projects that are aimed at reducing anthropogenic
emissions by sources or sinks (Article 6); ‘emissions trading’, which permits those
that have been assigned quantified emission reduction targets under the Protocol
(Annex B) to trade the assigned emissions among themselves for the purpose of
fulfilling their commitments; and the ‘clean development mechanism’, which al-
lows parties from developed countries to invest in pollution reduction schemes in
non-Annex I (developing) countries. The purpose of this instrument is to allow
Annex I countries to win emission reduction units (ERUs) while at the same time
helping the non-Annex I countries to develop and contribute to the achievement
of the Convention’s double objective, that is sustainable development and envi-
ronmental protection (see Section above). The CDM is, therefore, mostly pre-
sented as the ultimate instrument of North—South climate justice.

However, more than a few have raised questions over the equity implications
of this market instrument. The first concern is that the mechanism for the al-
location of emission quotas seems to reward rather than punish heavy industrial
polluters (Lunde 1991: 21-22; Epstein and Gupta 1990). The second concern is
that, in the development of the mechanism, adequate effort might not be given to
monitoring — a situation that makes it difficult to verify the figures claimed by the
investors (Bachram 2005). A third and related concern is that, in the absence of
robust monitoring and given the penchant of corporate actors for quick profits, it
would be difficult to ensure that schemes which are validated as CDM projects
do actually have long-lasting and meaningful impacts on the lives of those in the
developing countries (Loske and Oberthur 1994; Lunde 1991: 21; Markandya
1991).

Unfortunately, it would seem, speaking with the benefit of hindsight, that the
worst fears of those who expressed these concerns have come to pass. In the last
few years, the CDM has become an extremely popular climate policy instrument,
especially among business investors, partly because it provides an opportunity to
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make large economic profits while at the same allowing such investors to present
themselves as helping the developing countries and doing their bit to save the
planet. At present, ERUs are awarded to investors on the basis of the volume of
carbon that is saved compared with the volume that would be saved using a hy-
pothetical alternative path of development or a no-action scenario. However, the
poorly understood nature of science in this area and the hypothetical calculations
employed mean that investors are able to claim enormous carbon credits which
they are able to sell on the open market with huge profits. Moreover, there have
been many indications that a number of CDM projects are not benefiting the local
communities but are actually leading to an increasing commodification of nature,
the dispossession of indigenous communities and the intensification of existing
patterns of social injustice.

In Uganda, for example, a carbon sink project sponsored by the Norwegian
government with the intention of passing it off as a CDM scheme led to the for-
cible eviction of about 8,000 people from 13 villages. In both Brazil and India,
there has been a series of CDM projects that have been shown to be ecologically
destructive and prone to lead to greater suffering by the local communities. One
such project is the World Bank-funded eucalyptus plantation in Brazil, which has
been shown to lead to heavy pollution of the local rivers, a rapid decrease in the
ground water table and the loss of extremely rich biodiversity. What is more,
some CDM projects have led to the enclosure of vast portions of land in the South,
which were previously owned and managed in common. Acts of enclosure bring
these valuable lands under the ownership of foreign investors, leaving the local
population with extensive areas of monoculture plantations that serve no function
to improve the well-being of these communities.

All of this has led some to argue that the CDM is far from being an instrument
of North—South equity. If anything, these authors claim that the scheme is purely
a clever instrument which is enabling a different kind of colonialism by the devel-
oped countries (Bachram 2005: 3). Bachram (2005: 5-6) puts it succinctly:

The Kyoto Protocol allows industrialized countries access to a parcel of land
that is roughly the size of one small Southern nation — or upwards of 10 mil-
lion hectares — every year for the regeneration of CDM carbon sink credits.
Responsibility for over-consumptive lifestyles of those in richer nations is
pushed unto the poor, as the South becomes a carbon dump for the industri-
alized world. On a local level, long standing exploitative relationships are
being reinvigorated by emission trading. [...] The ruination caused by the
trafficking in pollution credits serves only to place the cloak of ecological
respectability over local and global unequal power relations.

Although some of these issues form part of the discussions in the UNFCCC
COP meetings and other important conferences, the developed country parties
show no sign of entertaining any suggestions to shift away from these market
mechanisms. Incidentally, even the environmental NGOs, who were very critical
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of the market-based mechanism during the negotiation of the UNFCCC and the
Kyoto Protocol, have all backtracked, with many declaring their support for this
mechanism and even forming partnerships with corporate actors to exploit the
South. Suggestions that include references to the establishment of a strong in-
ternational monitoring and control mechanism (Wettestad ef al. 1991) have been
mooted but will not be touched by the industrialized countries for the fear that such
an approach will violate their commitments to the free market ideology. Indeed,
the industrialized countries have never hidden their obsession for market rational-
ity, even in their attempts to solve the problem of climate change. In Article 3 (4)
parties reaffirm that ‘economic development is essential for adopting measures to
address climate change’. Altogether, the need to pay heed to economic considera-
tions appears nine times in the preamble and about 17 times in the main text'’
without any single reference to the fact that the problem of climate change itself
has been largely a result of untrammelled industrial pollution in the bid by states
for economic prosperity. This scenario has indeed triggered the fear that states and
corporations who are pushing for the market-based mechanism may actually be
doing so with the aim of turning it into yet another weapon with which they can
literally dictate the pace of development in the South.

Conclusion

The climate change problem brings to the fore a large number of justice issues
in global environmental co-operation and international relations in general. But
it also holds some opportunities through which they may be tackled. Unfortu-
nately, it seems that even the threat of the complete extermination of societies
and cultures has not provided enough impetus for an ideological shift away from
the neoliberal political economic philosophy. At first sight it would appear that
the UNFCCC gives adequate attention to intragenerational equity. The treaty ex-
pressly mentions the need to adopt equitable policies and the need to pay heed to
per capita emissions as well as containing profuse references to the concept of the
common but differentiated responsibility principle. Equally remarkable is the ef-
fort by the UN to encourage the effective participation of the developing country
parties; the confinement of a commitment to quantified emission reduction targets
to the developed country parties in the Kyoto Protocol; the fact that the commit-
ments of the developing country parties are expressly tied to the transfer of new
and additional funds by the developed country parties; and the structural adjust-
ments introduced in the workings of the GEF.

In reality, though, the situation is different. The analysis shows that the admit-
tance of the numerous equity concepts in the Convention text arose mainly from
the determination of the developing countries to secure greater procedural and
substantive justice in the management of the global resources. However, it has
been shown that these efforts seem to have been effectively co-opted for neoliberal
ends in that, although the developing countries are excluded from quantified emis-
sions limitations, the core polices remain rooted in market-based mechanisms,
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which not only have the potential of allowing developed countries to increase ac-
tual emissions but also the opportunity to strategically increase their capital base
while creating the impression that they are helping the developing countries.

Further, it is important to appreciate that only two provisions constitute an
obligation on the part of contracting parties to the UNFCCC. These are the obliga-
tion to produce national reports on mitigation programmes and the obligation of
financial assistance from OECD countries. However, neither of these obligations
is substantive but merely procedural, intending to encourage rather than require
specific national actions (Bodansky 2001: 204). There is no real provision in the
Convention requiring any state to commit any specific amount. Further, even if
some transfers do in fact take place, these would not be enough to conclude that
equity or distributional justice has been achieved. As long as the justice of cur-
rent holdings is not discussed it is difficult to determine how just and equitable
any given transfer truly is. It is clear that the CDM is based on the philosophy
of North—South environmental justice, but indications are strong that this equity
policy has again been co-opted not only for corporate gains but also as an instru-
ment of dispossession and pauperization of many in the South.



Part I11

Normative critique

General introduction

The analysis conducted in Chapters 4, 5 and 6 establishes the concept that ideas
of international justice are now a regular and important feature in the operation of
multilateral environment regimes. The analysis also demonstrates the relationship
between most of the concepts, policies and programmes of the environmental
regimes studied with various conceptions of justice in the Anglo-American tradi-
tion of political philosophy while at the same time indicating that many of the
core policies of these regimes are underpinned by conceptions of justice that are
consistent with the neoliberal political economic ideology. In this last and final
section, the aim is to establish the basic point that the dominant conceptions of
justice in the three regimes are justice as property rights and justice as self-inter-
ested reciprocity (Chapter 7). Collectively, I call them neoliberal ideas of justice
to indicate their link with the prevailing neoliberal economic ideology.

The aim in Chapter 8 is to show that these versions of justice, their predomi-
nance notwithstanding, do not offer a promising base for the pursuit of global
sustainable development or the actualization of the aspirations for distributive
justice by the political South. This is achieved by highlighting the areas of in-
compatibility (I call them fault lines) between these ideas of justice and the basic
ethical linecaments of global sustainability based on the Brundtland Report. And
finally, in Chapter 9, the findings of all of the previous chapters are interpreted in
terms of their implications for global justice and global sustainability. Dominant
theoretical frameworks in international relations are criticized on the basis of
their insensitivity and underappreciation of the normative dimensions of regime
development. I argue that the compromise over the neoliberal political economic
doctrine has led to aspirations of global environmental justice being downgraded
and co-opted for neoliberal ends much to the disadvantage of the South and in
negation to the original vision of global sustainability.






7 Establishing the core ideas of
justice in eco-regimes

This chapter is intended to tie together the three cases assessed in Chapters 4—6.
Many of the arguments presented in this chapter will have been encountered in
one form or another in the preceding chapters but the aim here is to bring them to-
gether in a more concise form. I start by reviewing the two neoliberal ideas of jus-
tice that I claim predominate in international environmental management circles.
I then go on to show that the core policies in the three studied regimes are indeed
underpinned by these two ideas of justice as claimed. Subsequently, I highlight
how much of the vagueness and contradictions that characterize regime texts and
policies arise from the resistance against these two ideas of justice and the com-
promises that are secured as a result. As in Chapter 3, my discussion on justice as
property rights will centre on Robert Nozick’s theory of ‘justice as entitlement’,
especially as articulated in his book Anarchy, State and Utopia (1974). For justice
as self-interested reciprocity I focus on the works of two leading contemporary
theorists, David Gauthier’s Morals by Agreement (1986) and Gilbert Harman’s
Justice and Moral Bargaining (1983). The chapter critically examines these two
neoliberal conceptions of justice to reveal the difficulties that they engender as the
ethical basis of the core policies of most international environmental regimes that
bid to secure a more equitable distribution of global resources within the context
of North—South equity and sustainable development.

Neoliberalism and neoliberal justice

It is important to emphasize that the term ‘neoliberal’ is not normally utilized
by philosophers in mainstream discussions of conceptions of justice. Instead, the
phrase ‘liberal justice’ is normally used to refer to the Rawlsian formulation of
justice, which has its emphasis on liberal democratic principles, especially those
of equal opportunity (see Chapter 3). Some philosophers (e.g. Kymlicka 2002) re-
fer to both justice as property rights and justice as mutual advantage as ‘libertarian
conceptions of justice’. I, however, adopt the term ‘neoliberal’ not only because
a number of political theorists continue to assert that libertarianism is, after all, a
line in liberalism (see Plant 1997) but also because important aspects of the cri-
tique I offer in the later parts of this chapter and the next chapter are also relevant
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for almost all versions of liberal ideas of justice, including that of Rawls. In this
sense, the term ‘neoliberal’ relates to the fact that, in both formulations, the “prin-
ciples’ of justice are derived from an essentially reductionist and atomistic per-
spective (cf. Goodwin 1987; Williams 1995; Plant 1991). Reductionism concerns
the belief that explanations of social and political theory should begin with the
behaviour of individual actors rather than the structure of a society (Walker 1989:
175). And by atomism, I mean that both perspectives hold that the framework of
justice must be such that it promotes, as Sagoff (1995: 171) puts it, ‘the interests
of individuals, independent of social interests and preferences’.

I also adopt the term ‘neoliberal’ to highlight strongly the relationship between
these two ideas of justice and the prevailing neoliberal political and economic
ideology, which has at its core ‘the norm that trade should be free and open’
(Humphreys 1996: 216) or, as Holifield (2004: 286) puts it, ‘a commitment to
extending the competitive relations of the market as far as possible [while] keep-
ing state intervention to a minimum’.! So, I will use the term ‘neoliberal’ with
reference to these two key aspects while reserving the term ‘libertarian’ for the
times when I refer to aspects that are specific features of the two ideas of justice
under focus.

Another point of clarification relates to the use of the terminology ‘contractar-
ian justice’. In some of the literature, Rawlsian justice is referred to as contrac-
tarian justice, in which case it falls into the group I reserve here for Gauthier
and Harman. But even though Rawlsian justice is in some sense contractarian, it
nevertheless differs significantly from justice as mutual advantage and justice as
entitlement such as to make any conflation (none of which is intended here) inap-
posite. Rawls attempted to derive a theory of social justice by modelling socio-po-
litical co-operation, indeed entire morality, on a ‘contract between parties who are
already committed to some shared moral life’ (Williams 1995: 556). Rawls’ main
argument is that it is possible, indeed predictable, that rational men, who all have
a capacity for and sense of justice, will agree to a given formulation of justice as
long as they are shielded from the knowledge of such personal attributes, which,
although extraneous to justice, often work to prompt people to skew or want to
skew the principles of justice to their own advantage. Hence, Rawls’ formulation
of justice, although contractual like those of Gauthier and Harman, has a different
emphasis, principally because it assumes that the individuals wishing to co-operate
are themselves imbued with self-originating moral claims which are not merely
conferred upon them at the instance of the co-operative arrangement, hence their
claim for fair treatment, irrespective of their talents and abilities (see Chapter
3). For Rawls then, the contract device serves only to give content to what these
natural duties of justice are, whereas Gauthier denies that such inherent moral
status (residing in) can be attributed to any man who is unable to benefit or harm
us. In sum, it is important to stress that the terms and classification adopted here
are based mainly on methodological convenience. I do not seek as my main aim
to deny or establish a relationship between these conceptions of justice.
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Nozick’s theory of justice as ‘entitlement’

Although adherents of justice as entitlement are divided over the kind of state
(minimal or nightwatchman) that would be ideal, they are ‘united in their support
for a right to private property and their rejection of a right to welfare’ (Sterba
1986: 1). Thus, this version of the neoliberal conception of justice holds that the
right of property — which they use to include the negative rights to life and the
right to freedom — ‘trumps’ any other kind of right that people may lay claim to
in a given society. Proponents of justice as property rights insist that individuals,
in their pursuit and acquisition of private property, have rights that may not be
violated, unless, perhaps, adequate compensation is paid to the ‘victims’ (Nozick
1974: ix). ‘This particular right over things’, according to Nozick, ‘fills the space
of rights, leaving no room for general rights to be in a certain material condition’
(Nozick 1974: 238).

As already noted, Nozick drew much of his inspiration from the writings of
John Locke on property rights. Locke defended the right of ordinary English citi-
zens to own property against the then prevailing feudal laws. His argument was
to show that all men had a natural right to life; that an inviolable right to property
was an intimate part of this right to life; and that the essential part of property
ownership was the application of labour. The starting thesis is that all natural
resources were given to man freely by God and that any one man comes to own
a given piece of these resources by mixing his labour with the hitherto unowned
part. Once this requirement is satisfied, the person who has mixed their labour
with the part comes to own it as much as they own their life. To take this property
away from them without adequate compensation may not be equal in gravity to
taking their life, but both acts amount to similar acts of injustice.

In his entitlement theory Nozick is concerned with three aspects of distribu-
tive justice. The first aspect is the original acquisition of the holding, that is how
initially unheld things may come to be held (he calls this the principle of initial
appropriation). The second is the transfer of holdings from one person to another,
that is the process through which one may legitimately transfer or acquire prop-
erty that has been initially appropriated. The third is the principle of rectification
of justice, that is how to deal with holdings when they are unjustly transferred.
Nozick outlines three definitions, which he believes exhaustively cover the sub-
ject of distributive justice in holdings (Nozick 1974: 345):

1 A person who acquires a holding in accordance with the principle of justice
in acquisition is entitled to that holding.

2 Aperson who acquires a holding in accordance with the principle of justice in
transfer from someone else entitled to the holding is entitled to that holding.

3 No one is entitled to a holding except by repeated applications of 1 and 2.

According to Nozick, if we assume that everyone is entitled to their current
holding, then the complete principle of distributive justice would say simply that
a distribution is just if everyone is entitled to the holdings they possess under the
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distribution. A distribution is just if it arises from another just distribution by le-
gitimate means, the legitimate means of moving from one distribution to another
being specified by the principle of justice in transfer. Whatever arises from a just
situation by just steps is in itself just (Nozick 1974: 151).

In focusing on the history of acquisition and the legitimacy of transfers, Nozick
hails his theory as being unique and superior to other theories of justice that focus
merely on the end result of distribution. He regards all such patterned theories
as being mistaken (ibid.: 155). ‘Patterned theories of justice focus on structural
features of a society’ (Bogart 1985: 828): they operate by simulating broader so-
cial conditions via the analysis of selected relations among individuals or groups
from which a suitable or combination of suitable principles of distributive justice
are articulated. Thus, Rawls’ difference principle is an example of a patterned
theory.

Nozick points out that the general outline of his entitlement theory seeks to il-
luminate the nature of the defects of pattern theories of justice, which he describes
as current time-slice or end-result principles of justice (Nozick 1974: 153, 155,
italics in the original). The defects of these theories, he claims, lie in their errone-
ous conception of justice as being based on ‘matrices representing only current
information about distribution’ (ibid.: 149). Nozick rejects these kinds of theories
because they are ‘overly concerned’ with who gets what, without paying enough
attention to the process by which the ‘what” was acquired (ibid.: 154-159). To
illustrate, Nozick argues that, if it makes no sense for us to speak of the sentence
a prisoner is serving without referring to the nature of his offence, it would not,
in the same vein, be plausible to speak about inequality of resources without an
examination of the history of the distribution. He writes:

If some persons are in prison for murder or war crimes, we do not say that
to assess the justice of the distribution in the society we must look only at
what this person has, and that person has, . .. at the current time. We think
it relevant to ask whether someone did something so that he deserved to be
punished, deserved to have a lower share.

(Ibid.: 154, both ellipsis and italics in the original)

According to Nozick, a ‘historical’ (ibid.: 153) account of justice enables us to
escape from the temptation of merely considering what a person has in relation
to another and to focus on the more relevant information, which, to him, is the
process of appropriation. He says that this ought to be so because ‘whatever one
gets he gets from others in exchange of something or as a gift’ (ibid.: 149-151).
‘To think’, he says, ‘that the task of a theory of distributive justice is to fill in the
blank in “to each according to his " is to be predisposed to search for a pattern’
(ibid.: 159).

The main objection of Nozick to patterned theories of justice is that their ap-
plication always requires some form of continuous intervention and redistribution
of what has already been distributed. Because people largely acquire whatever
property they have in exchange for something — time, labour, talent, services, etc.
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— or as gifts, it follows, according to Nozick, that stepping in at some point or
repeated points to redistribute according to, say, need or any other such criterion
means doing a great injustice to members of the society who have, by the consci-
entious use of their time and skills under the existing legal framework, acquired
more wealth or property than others. According to Nozick, people deserve to own
whatever they have legitimately acquired and it cannot be taken away from them,
even through tax, without violating a most basic right.

Now, Nozick accepts that there is something intuitively wrong about allow-
ing the weak and infirm to starve to death while the rich enjoy. He denies that
he is against the idea of helping people. Nor does he think, he says, that people
should not be blamed when they do not help other people or give to charity. The
only problem he has is if someone seeks to elevate such help to a status of right
comparable to that of property ownership. He writes:

The major objection to speaking of everyone’s having right to various things
such as equality of opportunity, life, and so on, and enforcing this right, is
that these ‘rights’ require a substructure of things and materials and actions;
and other people may have rights and entitlements over these. No one has
the right to something whose realisation requires certain uses of things and
activities that other people have rights and entitlements over.

(Tbid.: 237-238)

In this statement we see an intimate connection between Nozick’s idea of jus-
tice and some of the arguments that have been used by anti-cosmopolitans to
reject the notion of global distributional justice (see Chapter 3). According to this
view, it might be acceptable for the South and those sympathetic to their cause
to make passionate appeals for more international aid or Official Development
Assistance. What is not permitted, though, is for these appeals to be made on
the platform of distributional justice because the Northern governments and their
citizens have rights and entitlements over their resources. Moreover, this idea of
justice emphasizes the central role of the market in the allocation of the benefits
and burdens of social co-operation. Given that the workings of the free market
are deemed inherently just, the discourse of justice, according to this view, should
be limited to fleshing out the rules of market transactions and strengthening such
rules up to the point that they can virtually work independently of national and
international political systems.

Justice as self-interested reciprocity

David Gauthier is arguably the most forceful contemporary advocate of justice
as self-interested reciprocity but he proceeds to construct a theory of justice and
morality on the basis of game theoretic assumptions. To this end, Gauthier’s ideas
are shared intimately by the works of Robert Keohane and many other liberal
institutionalists, who attempt to explain international co-operation strictly on
the basis of bargaining and game theories. In his Morals by Agreement (1986)
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Gauthier completely denies that there is any inherent morality in man. What is of-
ten referred to as a moral code, he says, is, in reality, a conventional construction
of a social contract on the basis of mutually advantageous norms. The obvious
implication is that there is no such thing as unchanging moral paradigms or prin-
ciples handed unto man by a divine being. Rather, what we call morality today is
nothing but a conglomerate of tiny rules designed by man to facilitate social and
economic interaction in ways that will maximally enhance the mutual advantage
of all those involved. Watt Forste (1986), hence, describes Gauthier’s thesis as an
attempt to explain ‘moral constraints as a spontaneous order arising from rational
utility-maximizing behavior’.

Similarly, for Harman (1983), because all morality is a matter of convention,
the entire logic of justice collapses into a set of implicit and explicit bargaining
norms and conventions resulting in a sort of social compromise. This compro-
mise, he contends, has its root in mutual advantage. ‘I don’t push you so that
you don’t push me. You are nice to me so that I will be nice to you’ (Harman
1983: 123). Hence, proponents of justice as self-interested reciprocity argue that
the entire moral code is generated form rational constraints arising from a non-
moral premise of rational choice. As Gauthier (1986: 225) puts it, they are ‘strictly
speaking a moral artifice in that they mimic the traditional conception of morality
but actually proceed from self-interested motivations’. Gauthier appeals to results
in rational decision theory and tries to show that it is in each egoistic agent’s
interests to become what he calls ‘a constrained maximiser’— someone who limits
his pursuit of self-interest for the interests of others.

Suppose that as the ruler of a coastal state, I am interested, for economic rea-
sons, in whaling but that my neighbour, for cultural or perhaps environmental rea-
sons, prefers that the whales be preserved. Under the reading of justice as mutual
advantage it would be perfectly rational, indeed justifiable, for me, irrespective
of my neighbour’s objections, to continue with my whaling in as much as he can
neither harm nor benefit me. As a matter of fact, there really is no independent
moral code that my neighbour may invoke to appeal to me. But suppose, in the
meantime, that my neighbour has some economic motivation to burn coal within
his own territory to generate energy and that a cheap way of doing this deposits
harmful pollutants in my backyard as well as in my own part of the river. Again, it
would be rational and completely justifiable for him to use what he considers the
cheapest and most profitable way of generating energy, irrespective of my com-
plaints. The above is a state of unrestrained conflict, which, according to Hobbes,
Gauthier and Hume, represents a perfect state of Nature.

However, through the process of bargaining (this can either be tacit or explicit),
my neighbour and I could agree to a convention that prohibits me from whaling
(serving my neighbour’s interests) and to another that compels my neighbour to
find a less-polluting, perhaps more expensive, source of energy generation (serv-
ing my interests). Harman and Gauthier insist that all of morality consists only
of such micro-agreements and conventions. They appear as moral codes only
because either the bargaining occurs more tacitly than explicitly or most of us
have been brought up in a society in which such moral codes have been long prac-
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tised, hence our coming to assume their independent status. ‘For them, there are
no natural duties or self-originating moral claims’ (Kymlicka 2002: 128). Thus,
concerning my neighbour and me, the abstinence from whaling and/or polluting is
not tied to any independently existing morality such as it is not good to pollute the
land of my neighbour or it is not good to overfish. Rather, our abstinence is purely
conventional, proceeding from Gauthier’s ‘constrained maximiser’ principle and
based on the existence of what Allen Buchanan (1990) calls ‘strategic capacity’.

For Allen Buchanan, strategic capacity is the ability that an agent has to offer
benefit or cause harm to another agent. So, in this case, my neighbour’s strategic
capacity is the ability to harm me by polluting my farm. At another time, this
capacity may be my desire that he votes in my favour in another international
convention or that he continues to provide a market for certain of my products
other than whales.

Now, intuitively speaking, one may protest that there is something wrong with
such a conception of justice, which depends entirely on convention and approves
the use of power in a bargaining environment. However, proponents of justice as
mutual advantage are not unaware that their theory is intuitively perverse. But the
validity of such intuitions is exactly what is at issue. Hence, they encourage us to
do away with ‘groundless feelings’ and embrace rationality, for sentiments offer
no basis for alternative theories to justice. As Harman puts it:

[t]here is really nothing to worry about, as moral codes arrived at through
these tacit and explicit bargaining process are no less helpful in maintaining
a harmonious society than the so-called inherent ones. [. . .] If it becomes
generally believed that justice rests on bargaining in which self-interest plays
a major role, then the bargaining between the rich and the powerful on the
one hand and the poor and weak on the other will become more explicit. I see
no reason to think the result will be much different from our current moral
consensus, which is the result of implicit bargaining.

(Harman 1990: 545)

Gauthier (1986: 254) further assures us that these conventions, which are ‘gen-
erated as rational constraints from non-moral premises of rational choice’, are in
themselves robust enough to sustain commodious living because, over time, they
would, in any case, acquire the status of independent moral codes, thus ‘mimick-
ing’ traditional morality.

Expressions of libertarian conceptions of justice in the three
multilateral environmental agreements

Having reviewed once again the main ideas of the two neoliberal theories of jus-
tice, the next task is to demonstrate that most of the core policies of the three envi-
ronmental regimes studied are underpinned by these ideas of justice. To start with,
we note again the ways in which these two ideas of justice relate. The first is that
they relate in their aversion to any form of welfare-based or egalitarian notions
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of justice. Second, they relate in their emphasis on the liberty of individuals as
opposed to the welfare of the community. And third, they relate in their attempt to
secure minimal state interference in economic activities as well as in the weight
they allocate to property rights and plural conceptions of the good (cf. Luper-Foy
1992: 47-49; Plant 1997; Kymlicka 2002: 102—163).

Furthermore, it is important to emphasize that these theories were not originally
formulated with the purpose of guiding politics between states. The development
of these theories and the debates around them have, for years, been undertaken
within the context of national political systems. These constraints notwithstand-
ing, contemporary scholars have continued to explore the implications of apply-
ing them at the international level (Beitz 1979; Pogge 1988, 1994; Barry 1989;
Luper-Foy 1992; Palmer 1995; Dobson 1998; Beckerman and Pasek 2001; Caney
2001; Kymlicka 2002). The justification for this seems to lie in the evidence that
states, either because there is no overarching theory of international justice or
simply for self-seeking purposes, seek to push for policies in their dealings at the
international level which bear a very close affinity with these interpretations of
justice.

However, it still has to be acknowledged that, although it is possible to recast
the original arguments of these principles of justice along the lines of international
justice without doing great injustice to the core assumptions, there remain ways
in which shifting the context from individuals to states presents some analytical
difficulties. There are times when states, guided by the notion of equality, tend to
treat each other as individuals on the international scene, but there are other times
when the ideas of justice work more indirectly in the sense that states who adhere
closely to their principles feel committed to promote certain kinds of policies
or that they are unable to endorse certain programmes, irrespective of compel-
ling reasons why they should act differently. This point will become clearer as I
discuss in the following sections how these notions of justice are expressed in the
regimes. The discussion is organized under five broad headings: (i) a general aver-
sion to resource redistribution on the basis of welfare; (ii) an overriding emphasis
on property rights; (iii) an emphasis on free market solutions to environmental
problems; (iv) approval of the use of power and other bargaining chips in negoti-
ating agreements; and (v) the focus on states rather than individuals as the locus
of rights.

Aversion to welfare-based resource redistribution

James Bogart (1985) has submitted that every political theory has at least one
‘root’ idea. He defines root ideas as those which constitute fundamental moral
commitments. They constitute the bedrock principles and concepts of which the
more sophisticated critical theories serve as an explanation (Bogart 1985: 832). In
his essay Lockean Provisos and State of Nature Theories (1985: 832-833), Bogart
argues that the root idea which Nozick presents in the entitlement theory of justice
falls under the general rubric of ‘separateness of persons’. This general rubric has
three offshoots: first, that no person is a resource for any other person; second, that
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each person owns their body and labour; and third, that what people are entitled
to is a function of what they legitimately acquire by their efforts or what is freely
given. The second and the third, according to Bogart, are predicated on the first,
which is the basic idea.

Nozick’s argument, according to Cohen (1986), seeks to show that each person
is the morally rightful owner of himself. ‘He possesses over himself as a matter
of moral right all those rights that a slave holder has over a complete chattel slave
as a matter of legal rights’ (Cohen 1986: 378), and respecting these rights is a
‘necessary aspect of respecting people’s claim to be treated as ends in themselves,
not means to others’ (Kymlicka 2002: 108).? Nozick, therefore, shares with Locke
the idea of self-sovereignty.® This implies that, when one mixes one’s labour with
unheld things, such acquired properties belong to the labourer, much as the tal-
ents or power which were used to acquire the goods. It follows, then, for Nozick
that any scheme which seeks to commit one to part with one’s legally acquired
properties involuntarily cannot be consistent with the demands of social justice.
For Luper-Foy (1992: 49), this position accords with what he calls the ‘liberty
maximizing principle’ in which each party in the international community seeks
to secure the most extensive ‘scheme of liberties consistent with guaranteeing
the same scheme for all’. He further suggests that, in the event that there are no
explicit existing claims over a given resource, the libertarian notion of justice
would favour appropriation on a first come, first served principle on the basis that
it offers everybody an equal chance to appropriate natural resources.

The principal objection of Western countries, but especially the USA, to the
common heritage of mankind principle (Third United Nations Conference on the
Law of the Sea; UNCLOS III) relates to the fact that its application was generally
regarded as likely to generate some form of resource redistribution on the basis of
need, welfare and common ownership. Friedheim (1993: 229), for instance, argues
that, although there was no common agreement on the definition of the ‘common
heritage of mankind’, the concept nevertheless came to be quickly associated with
‘a set of specific features of the deep seabed management that embodied a new
conceptual framework which stressed an equitable international economic system
and special compensatory benefits to the less advantaged within the international
community’. This was why, according to Friedheim (1993: 230), it became widely
supposed that the concept of the common heritage of mankind was essentially ‘the
ocean manifestation of a New International Economic Order (NIEO)’. Friedheim
(1993: 221) identifies these specific features as: (i) the termination of the first
come, first served basis of appropriation of ocean resources; (ii) the establish-
ment of an ‘Enterprise’ whose function was geared towards the protection of the
interests of the weaker states; (iii) the establishment of the International Seabed
Authority with emphasis on equitable representation and redistribution along
egalitarian lines; and (iv) ensuring production control and the transfer of technol-
ogy in ways that favour the less advantaged within the international community.

In general, then, it was thought that the ocean resources could be used to coun-
teract the economic disadvantages suffered by the developing countries (Fried-
heim 1993; Vogler 2000). It was for these expressed commitments to welfare-
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based redistribution that the USA rejected the Convention. Friedheim (1993:
221) argues that these aspirations were ‘an anathema’ to the developed countries
because they did not adequately reflect the need to protect industry, labour and
investment along the lines of justice as self-ownership described above. Hence, it
was important from the perspective of ideology to ensure that a precedent was not
set which would encourage pressure for a total conceptual shift in international
economic relations. As he puts it:

Ocean mining was equally symbolic for some major capitalist states. They
viewed an NIEO-based minerals regime as unworkable under any set of con-
ceivable circumstances, and insulting as well. It had to be defeated, and states
brought to their senses, so that they would support a conceptual framework
that provided a proper guide to operating the world economy. The larger issue
of avoiding a bad precedent was more important than establishing an ocean
industry.

(Friedheim 1993: 230)

It was for this same reason — preserving the free market ideology — that some
in the US Senate during the negotiation of UNCLOS III proceeded to dismiss the
notion of a common heritage of mankind as ‘nothing more or less than declaring a
right to steal’. These senators considered it ‘absurd’ that the USA should be drawn
into negotiations which, in practice, amounted to attempts to legalize international
socialism (see Chapter 4). It was this and similar characterizations that largely
informed the decision of the USA to eventually drop out of the negotiations into
the seabed regime during the last stages of UNCLOS III.

The negative role of the US Senate in determining the posture and eventual
shape of the seabed regime resonates with the more recent role of the same Senate
in not only shaping the Kyoto Protocol but also ultimately stalling its successful
operation. Senators Chuck Hagel and Robert Byrd had, in proposing the motion
against a US commitment to a specified quantified emission reduction target, ar-
gued that such an approach to solving any perceived climate change problem
which did not involve reasonable commitments from the developing countries
was tantamount to the resurrection of the NIEO ideals with its commitment to
endless resource redistribution at a global level. It was essentially the posture of
the US Senate and their efforts to link the Kyoto Protocol with the NIEO agenda
of global resource redistribution that made it politically unreasonable for Presi-
dent Clinton to even attempt submitting the document to the Senate for ratifica-
tion. Equally, in arguing against the proposal by the developing country parties for
the establishment of a separate operator of the financial mechanism of the United
Nations Framework Convention on Climate Change (UNFCCC), the developed
country parties made it clear that they would not back any mechanism which was
not under the direct control and/or supervision of well-established international fi-
nancial bodies such as the International Monetary Fund (IMF) or the World Bank.
But although, as Tariq Hyder (1994: 223) argues, the developed country parties
relied mainly on the arguments of efficiency and cost-effectiveness, it was really
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a determination to avoid any form of welfare-based redistribution, he says, that
underpinned this approach.

Overriding emphasis on property rights

Each of the three regimes analysed provides sufficient evidence that parties regu-
larly employ and are highly attracted to property rights-based arguments in the
design of international environmental policies. Indeed, it would appear that the
core of most of the debates that take place during regime development has to
do, in one way or another, with the attempts by states or corporate interests to
establish and/or redefine the nature of property rights that exist with respect to the
given issue-area. For example, the whole debate over the territorial sea, the con-
tiguous zone, the exclusive economic zone (EEZ), the high sea and the seabed in
UNCLOS 111 was in large part about the nature and degree of property rights that
might be allocated to coastal states as against the maritime and the non-coastal
states (Churchill and Lowe 1983: 73).

It is a sure mark of the ascendancy of property rights-based approaches to
global environmental management that the limit of the territorial sea, which had
customarily stood at 3 nautical miles for over half a century, was extended by
over 300 per cent at UNCLOS III. This massive extension, according to Ghosh
(1980: 37), was permitted mainly because states had generally bought into the ar-
guments the imperative for enclosure. Hence, the territorial sea regime, according
to Ghosh, stands on the basis of the doctrine that ‘states must have control over
ships within its territorial sea for fiscal and political reasons, and over resources
thereof for its economic well-being’ (ibid.: 37). However, this new right given
to coastal states to extend their territorial sea up to 12 nautical miles (Article 3),
was, as pointed out in Chapter 2, accepted subject to the adoption of a new legal
regime, which again established limited property rights — in this case, the rights
of innocent passage for ships and aircraft from naval and non-coastal states. Ac-
cordingly, Ghosh (1980) argues that at the heart of the tussle over the limits of
the territorial sea in UNCLOS III was how to balance the claims for exclusive
property rights by coastal states with the claims for inclusive property rights by
the naval powers.

At the same time, the regimes of the continental shelf and the EEZ, as elabo-
rated at UNCLOS III (Articles 55-85), clearly show the overwhelming power of
property rights discourses within the context of global environmental governance.
The argument during the Conference was between those who favoured a com-
munal-based approach to the management of the resources in the oceans and high
seas through international regulations and co-operative schemes and those who
felt that these areas of the sea should be ‘divided up’ and made the ‘national prop-
erty of states’ (Birnie and Boyle 2002: 660—661). For Tommy T. B. Koh (2001),
the debate over the EEZ regime is best understood as a contestation for property
rights between coastal states seeking greater control over the sea for various rea-
sons (fiscal, security, political, etc.) and distant water fishing states seeking to
maintain the fishing and navigation rights they had under the traditional law of the
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sea. It was pointed out in Chapter 4 that a number of politico-economic develop-
ments in the global arena between the time of the First United Nation Conference
on the Law of the Sea (UNCLOS I) and UNCLOS III seriously tilted the balance
in favour of the coastal states. The most important of these developments was the
ascendancy of the neoliberal economic ideology, especially as expressed in the
Truman Declaration of 1945, under which the USA enclosed vast portions of the
sea, which belonged, until that point, to the entire global community (Borgese
1986, Sanger 1986). It was the Truman Declaration of 1945 that set the stage
for the various claims and counterclaims of rights over extensive portions of the
oceans and high seas, the result of which is now the ‘enclosure’ of about 36 per
cent of the sea and 90 per cent of its resources (Boezek 1984; Vogler 2000).

Similarly, the controversy that was associated with the seabed regime and the
common heritage of mankind principle arose, according to Friedheim (1993:
222-223), because some of the proposals from the developing country parties
presented ‘a challenge to the distribution of power in world politics and econom-
ics’ and an affront to the ‘general structure of the world economic system’. The
common heritage of mankind principle promised a wide deviation from the domi-
nant doctrine of enclosure and, although the developing countries showed that
the seabed offered a unique opportunity for innovative pluralistic management
approaches, the USA and its allies, for the reason of ‘ideological purity’ (ibid.
1993: 247), refused to sign the Convention. Friedheim (1993: 290-291) captures
the situation very well:

Despite some softening of the Group of 77’s position, its willingness to make
concessions was not enough for the United States, who chose to call the ques-
tion, force a vote and vote against the Convention. The United States was
not alone in refusing consent to the seabed portion of the agreement. In all,
21 states voted against or abstained from approving the Convention. . . . In
each, the government in power is committed to private-sector solutions to
economic problems, and with the end of the Cold War, have even less incen-
tive to make concession to socialist solutions.

Of course, libertarians contend that it is their desire that everybody be happy
and fulfilled. The only problem, they say, is that they cannot see any other means
of doing this except through unlimited property rights and free market liberalism
(cf. Hayek 1960; Anderson and Leal 1991; Bhagwati 1993). They therefore argue
that to succumb to the environmentalists’ appeal for welfare and state interference
in the market would amount to sacrificing others limitlessly for the welfare of the
poor South (Rowlands 1997; cf. Hardin 1972; Nozick 1974: 30-31, 33). Accord-
ingly, libertarians would advocate for international regimes that are determinedly
committed to the protection of the property rights of state parties. According to
this view, the main goal of co-operation would be to strengthen the institutions
required to enhance free exchange, and considerations of justice would focus
primarily on assessing the validity and legitimacy of claims and counterclaims
of ownership. Indeed, this was in large part the disposition of many developed
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country parties during the articulation of UNCLOS III, the Basel Convention and
the UNFCCC. 1t is this disposition that, in part, accounts for the frequent reitera-
tion (in almost all global environmental regimes) of the rights of states to exploit
resources within their sovereignty in accordance with standard international law
(UNCHE 1972; UNCED 1992; UNFCCC preamble; UNCLOS preamble; Basel
preamble). It was on the basis of this economic world view that the USA, during
the negotiation of the climate change regime, rejected proposals for the transfer
of technology to the developing countries on non-commercial terms, arguing that
such moves would be ‘incompatible with the protection of Intellectual Property
Rights’ (Dasgupta 1994; 135). It was also on grounds of ideology that the USA,
during the negotiation of the seabed regime, insisted that the role of the ‘Enter-
prise’ should be limited to issuing licences to states and corporations who wished
to exploit the resources in the seabed (Chapter 4).

The rejection of the common heritage of mankind principle in relation to the
global atmosphere as proposed at the UN in 1988 by the President of Malta, as
well as the opposition to the ban on the shipment of hazardous wastes into Africa,
can also be seen as being underpinned by the desire for ‘ideological purity’ by the
USA and its Western allies. When the Maltese President, following in the foot-
steps of his fellow countryman Arvid Pardo, proposed that the global atmosphere
should be declared the common heritage of mankind, the developed countries
objected to this terminology. They argued that the nature of the atmosphere was
different from that of the seabed and that there are senses in which the atmosphere
can be regarded as the property of states (Birnie and Boyle 2002: 516). And in
the case of hazardous wastes they maintained that a ban on shipment constituted
a violation of the rights of individuals and corporations to property and trade
(Krueger 1999: 43; Agarwal et al. 2001). In advocating this approach they hoped,
in each case, to steer away from policies that might encourage distributional and
collectivistic approaches to global resource management.

Emphasis on free market solutions to environmental
problems

A key manifestation of parties’ allegiances to the neoliberal economic regime and
its preferred versions of justice in the design of global environmental policies can
be seen in the ever-increasing emphasis on free market- and private sector-based
solutions to environmental problems. Libertarians conceive of an ideal market as
an arena in which free individuals (free in the sense that there is no market regula-
tion) deploy their resources, powers and talents in a bid to acquire more property
(Hayek 1960; Nozick 1974). And, as individuals own their powers, they also own
whatever comes from the exercise of those powers in the marketplace, such that
whatever one acquires by mixing one’s labour with becomes one’s own as much as
one owns one’s body. Libertarians believe that the “‘unseen hand’ has the ability to
deal to each person his rightful portion of wealth and property through the work-
ing of the forces of demand and supply. The amount that each person receives will
be commensurate with the extent to which they utilize their resources, power and
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talent in the marketplace. Proponents of international free trade also use similar
arguments. They contend that states should employ their comparative advantages
to gain maximally from an open international economic system, which ultimately
works to the benefit of all states (Bhagwati 1991, 1993).

When pressed, libertarians admit that the working of the market may result in
a sharp increase in material inequality, but they insist that even the worse-off are
still better in overall terms as the wealth of the rich eventually trickles down to
the poor to create an average increase in general economic well-being (Bhagwati
1993). Most developed country parties argue during environmental negotiations
(e.g. United Nations Conference on Environment and Development; UNCED)
that growth in the North increases the market for Southern resource exports as
well as funds for aid and investment by the North in the South. They discount the
opposing view that this growth makes things worse by ‘pre-empting the remain-
ing resources and ecological space needed to support Southern growth’ (Daly
1994: 185 fn. 2).

Anderson and Leal (1991), for instance, seek to assure us that: “To the extent
that actions can be effectively measured and monitored, demanders and suppliers
will internalize costs and benefits, profits will be made, and efficient resource allo-
cation will be a by-product’ (Anderson and Leal 1991: 10). The point, however, is
that libertarians are, deep down, generally unimpressed by arguments on the lim-
its to growth and the distributional implications of the concept of environmental
sustainability. Despite occasional ‘green speak’, their propositions fundamentally
run on the premise of a superabundance of resources and on ‘the promise of per-
petual material growth’ (Meadows ef al. 1992: xvi). The libertarian model equally
assumes, according to Munda (1997), complete commensurability between natu-
ral and manmade resources as well as the possibility of value-neutral assessment
and estimation of environmental resources. These factors combined explain the
general monetization of national and international environmental policies as well
as the emphasis on market and cost—benefit analysis in global environmental gov-
ernance (Daly 1994; Leff 1996; Sachs 1999; Bachram 2005).

In pressing for prior informed consent (PIC) together with the national defini-
tions of waste to become the core policies of the Basel Convention, developed
country parties argued that these approaches were in keeping with the demands
for international justice and equity because they allow each state party to define
what constitutes hazardous waste in line with their specific needs. PIC, in par-
ticular, was presented as an opportunity for both the developed and developing
country parties to employ their comparative advantages by trading in toxic wastes
(Krueger 1998: 118—119). In this way, the developed country parties implied that
it was perfectly in order for developing country parties, who have an advantage in
land mass, to import toxic wastes from the industrialized countries (Tolba 1990:
206; Strohm 1993: 133; Clapp 2001: 23). This assertion is advanced regardless
of the health hazards posed by these dangerous wastes and regardless of the fact
that a cargo of toxic waste that costs about US$2.50 to dump in Africa sometimes
costs about US$500 to be disposed of in the USA.

The need to respect the market was also the main reason for the adoption of
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the so-called flexible mechanism and the emission trading schemes as the main
policies of the UNFCCC and the Kyoto Protocol. The developed country parties,
especially the USA, were determined to veto any proposal that did not respect
the need for the free market, capital investments, industrial competition and
minimum state interference in the running of corporations. Such proposals were
branded inefficient, wasteful or simply unworkable (Paterson 1996b: 54-60).
Throughout the negotiation process and well beyond, the USA has been insistent
on the fact that efficient and equitable climate change policies require not only the
most extensive use of market instruments but also the ‘reasonable’ commitment
of all states including the poor developing countries. And yet, the former head of
the US delegation to the INC, William Nitze, who had also been the head of the
US delegation to the Intergovernmental Panel on Climate Change (IPCC), now
accepts that the position of the USA was not so much based on a ‘rational assess-
ment of the national interest in the light of facts [as it was] on a volatile mixture
of ideology and politics’ (Nitze 1994: 189). He writes:

The internal policy debate [within the US government] was driven by the ideo-
logical preoccupations of a small circle of presidential advisors led by former
Chief of Staff John Sununu. These men believed that the climate change issue
was being used by environmentalists to impose their ‘anti-growth agenda’
on the US economy. This perception made it difficult for them to see that
they could have linked increased investment in energy efficiency, renewable
energy and other technologies to reduce greenhouse gas emissions with a
market-oriented, pro-growth agenda.

(Ibid.: 189)

Strange (1983, 1987) and Paterson (1996b) are among the many scholars who
have reflected on the series of policy constraints incurred by states as a result of
their commitment to the prevailing neoliberal economic regime. Strange (1987)
argues that the transformation of states from distributors of wealth to rivals
competing for investment in a globalized world means, for one, that economic
efficiency and cost-effectiveness has become the sole criteria by which the vi-
ability of a given environmental policy is assessed. Emphasis is thus on policies
that offer states and corporations greater space for economic manoeuvre and the
quickest return of investments. Paterson (1996b: 169) captures the point well in
the following:

The effect of neoliberalism has been to narrow available policy options. Dis-
cussion of environmental questions in general has been severely curtailed by
its dominance. . . . Also Neoliberalism has led to environmental economics
being almost exclusively concerned with ‘market-based solutions’. These
dominate policy debate in global warming with the advantages of ‘market
mechanisms’ over ‘command and control’ regulations often regurgitated,
rather in the form of mantra.
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The use of power and other ‘chips’ in the bargaining
environment

Nozick, as has been pointed out in earlier sections, promotes his theory of justice
because it emphasizes history and procedure in ways that he claims are not recog-
nized by ‘end-state’ theories of justice, such as, say, justice as need. He believes
that a given distribution (no mater how unequal the outcome) is just as long as it is
in accordance with the appropriate societal rules (cf. Gauthier 1986). Libertarians
generally maintain, as Bogart (1985: 828) puts it, that ‘the justness of a society
is marked by the conformance of the society to procedural principles’. Further,
Nozick is not opposed to the use of power or other bargaining chips in the cause
of negotiating an agreement, provided, he says, that such powers are not used in
ways that cause direct harm to the other parties (Nozick 1974: 169).

However, for Gauthier and Harman, like Hobbes, there is no limit to how much
agents might use their power to their advantage in a bargaining situation. Indeed,
for these theorists, the likelihood of the success of a bargaining solution depends
to a large degree on the extent to which the agreement reflects the power sym-
metry of the co-operating agents. ‘The relevant principles’, according to Harman,
‘are the principles that actually are accepted, not those that would be agreed to
under certain conditions of “initial equality” or “constrained neutral dialogue”’
(Harman 1983: 122). Gauthier (1986: 21) brings out this point even more clearly
when he insists that ‘rational men’ cannot be expected to acquiesce to principles
of distribution that do not reflect what they would have hoped to get for them-
selves in the absence of social co-operation. Enduring agreement is possible, he
says, only when these rational men view ‘society as a means of producing and
distributing an optimal social surplus. They will only accept principles of distri-
bution if they restrict their scope to the surplus, and apportion it in accordance
with the contribution each makes to its production’ (Gauthier 1986: 23). Theorists
of justice as mutual advantage thus propose that the mutual interests of those
participating in an agreement or co-operative venture are fairly served by agree-
ments which simulate what the agents would have hoped to get in the absence of
co-operation. Bargaining solutions that deviate radically from this Pareto frontier,
they say, are unrealistic as they are most likely to place an undue burden on the
powerful. Such agreements would be merely hypothetical and there would be a lot
of incentives to break them (Gauthier 1986; cf. Barry 1989: 52-54).

It is reasonable to infer that the great allowances often made by the develop-
ing and the majority of the other developed country parties to accommodate the
position of the USA during the negotiation phases of most international environ-
mental agreements proceed from this logic. During the elaboration process of the
UNFCCC, for example, the USA maintained a hard-line stance. It put forward its
position and was not willing to compromise on any of the key issues. ‘The United
States’, as Borione and Ripert (1994: 82) well observed, ‘adopted certain clear-cut
positions even before the start of the negotiation and was not afraid to appear iso-
lated’. Eventually, it was the other Organization for Economic Co-operation and
Development (OECD) countries, most of whom would have wanted tough action



Establishing the core ideas of justice in eco-regimes 141

to combat climate change, that had to beat a retreat to accommodate the position
of the USA. It is not surprising, then, that the leader of the US negotiating team to
the INC, Mr Nitze, should boast of the performance of his team:

The US achieved its major negotiating goals in the final agreed text of the
convention signed in Rio. It avoided a binding commitment to hold its CO,
emissions below a specified level by a certain date, won agreement on the
so-called ‘comprehensive approach’, and persuaded all of the world’s major
countries in an ongoing process for addressing the problems that is consistent
with the US proposals.

(Nitze 1994: 188)

But perhaps of even greater import with respect to the discussion in this section
is the reason that Mr Nitze offers for this overwhelming victory. He says:

The US success in achieving its major negotiating goals resulted from the un-
willingness of either the other OECD countries or the major countries to sign
an agreement without the participation of the US. These countries determined
for themselves that an otherwise well-structured convention with non-binding
language on short term targets that could be signed by the US was preferable
to a similar convention with binding language that was not signed by the US.
Many delegates argued that this approach was probably justified by the need
for active US participation in shaping a successful international strategy for
addressing climate change.

(Ibid.: 188)

The USA has also relied on this logic — i.e. that countries would naturally
determine for themselves the need to retreat to accommodate the USA — a couple
of other times in the elaboration of international environmental regimes. During
the negotiation of the Basel Convention, the USA at one point resorted to a take-
it-or-leave-it approach. Specifically, they asked the developing countries to either
accept PIC or risk having no Convention at all (Puckett 1992: 97). However, even
though PIC was eventually accepted, the USA declined to sign the Convention. It
argued that some of the other clauses, such as the duty to re-import wastes, were
inconsistent with accepted notions of free trade (Krueger 1999: 56). During the
latter part of the UNCLOS III negotiations, the USA also relied on this logic to get
the G-77 to drop some of its most cherished proposals on how the seabed regime
might be made more equitable (Sanger 1986: 187). Even though delegates had
extensively discussed (for more than 6 years) many of the key points and were
expecting a last-minute compromise from everybody, the USA went back to its
pre-conference position and circulated in the so-called ‘Green Book’ a number of
proposals that, in effect, demanded the complete and total surrender of the G-77
(Friedheim 1993: 262). However, although these proposals were successfully re-
sisted to the annoyance of the USA, it has eventually managed, through the ‘Boat
Paper’ agreement, to get the seabed regime into a shape that fits its ideology. In
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their analysis of the collapse of the sixth Conference of Parties (COP) to the UN-
FCCC in The Hague in December 2000, Grubb and Yamin (2001) see the main
problem as essentially a dilemma on the part of the other parties on whether it was
better to proceed without the USA or to bend over backwards to accommodate its
demands, even though some of these demands ‘would simply have had the effect
of rewriting the targets agreed three years earlier’ (Grubb and Yamin 2001: 147).

Ridley and Low (1993) have recently come out fully to back the idea that the
pursuit of sustainability through multilateral environmental agreements could be
made more effective by recognizing the interests and power asymmetry in the
negotiation processes. They argue that making self-interests more explicit during
negotiation processes is the best way ‘to avert global ecological disaster’. It is
high time, they say, ‘that we tapped the boundless and renewable resource: the
human propensity for mainly thinking of short term interests rather than appeal-
ing to some form of rare altruistic behaviour that cost the performer and benefit
someone else’ (Ridley and Low 1993: 3). By being more overt about the interests
and power asymmetry, Ridley and Low imagine, in line with theorists of justice as
mutual advantage, that institutions for global environmental governance would be
able to enact policies that parties would, in practice, wish to respect.

Focus on states as the locus of rights

The analysis undertaken in Part II confirms that states are still the main foci and
actors in institutional arrangements concerned with the distribution of global en-
vironmental resources. Although there is some evidence that the roles of interna-
tional civil society, indigenous groups, non-governmental organizations (NGOs)
and the business community are growing, states currently remain the most in-
fluential and significant players. In most cases, it was discovered that the roles
of these other actors, important as they were, consist essentially of attempts to
influence states to act in ways that are in keeping with their particular visions of
sustainability, usually with respect to specific issue-areas. At the same time, the
analysis reveals that, in discussing the fairness of given policies and programmes,
it is the picture of states as agents (recipients and givers) that dominates. Hence,
although many mega-environmental conferences contain statements acknowledg-
ing individual rights (Chapters 1 and 2), it is generally assumed that it is the job of
individual states to secure these rights; however, the inclusion of certain cosmo-
politan individual rights terms, such as per capita emissions in the UNFCCC, was
identified as an emerging counterpoint to this dominant approach.

The principle that states have the sovereign right to exploit their own resources
pursuant to their own environmental and developmental policies (UNCHE 1972:
Principle 21) is one of the best known and most frequently repeated in any inter-
national treaty. In endorsing the principle of PIC, for example, it was states and
not those living in the localities where hazardous wastes might be dumped who
were the objects of consideration. The definition of what constitutes hazardous
wastes is a national prerogative and, as such, cannot be exercised by minority
groups who might have reasons to feel that the government is unfairly using their
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land as a dumping ground for toxic wastes. UNCLOS III contains innumerable
references to various states’ rights with absolutely no concern given to the lot
of the (sometimes vulnerable, severely deprived and marginalized) coastal com-
munities. Indeed, a report of the Independent World Commission on the Oceans
(IWCO) published in 1998 mentioned the complete neglect of the circumstances
of the indigenous people, traditional fishing communities and costal communi-
ties as one of the main weaknesses of UNCLOS III (IWCO 1998: 61-63). In a
similar manner, the UNFCCC contains several references to countries prone to
natural disasters, such as arid, low-lying, small island and mountainous countries;
however, even though the Convention contains clear references to the need to
give special assistance to these countries to enable them to cope with the threats
of climate change [UNFCCC: Article 3 (2), Article 4 (8)], it is not acknowledged
anywhere in the text that climate change, even within these vulnerable countries,
will affect specific age groups, cultural groups and tribes very differently (Grubb
1995; Paterson 1996b: 13-15).

However, to avoid any confusion it has to be clearly acknowledged once again
that the theories of justice under investigation here were not, in their original
formulation, designed to offer a guide to interstate relationships. Hence, strictly
speaking, it would not be right to attribute the emphasis on states’ rights in inter-
national regimes to the dominance of market ideas of justice. However, it remains
plausible to assume that the circumstances of indigenous peoples, local communi-
ties and individuals, rather than states, would get more attention if state parties
were drawn to more egalitarian notions of justice in the institutional arrangements
for global environmental management.

Resistance and contradictions

It is clear by now that the core policies of international environmental regimes are
dominated by neoliberal conceptions of justice. However, it is important to reiter-
ate the point that was made in several places in Part II that these market ideas of
justice are not the only ones that can be found in regime texts and policies. Indeed,
a central result from the analysis in Part II is that regime texts and policies are
characterized by diverse interpretations of justice. In particular, the situation can
be conceived of as one in which the poor South presses for the recognition of the
ideas of justice that promote global resource redistribution along egalitarian lines,
whereas the North prefers the ideas of justice that promote free market capitalism.
The analysis in Part II indicates that most of the vagueness and contradictions in
regime texts stem from attempts to balance these two competing preferences.

In the case of UNCLOS III (Chapter 4), this tension manifested itself in the
simultaneous endorsement of the nationalization of the ocean in accordance with
sovereignty and of market-based ideas of justice, as well as in the acceptance of
the concept of the common heritage of mankind with agreement with the cosmo-
politan interpretations of justice on the principle of need. Part IX of the Law of
the Sea in its original form (that is before the 1994 Implementation Agreement)
is a finely balanced, intricate piece of international legislation designed to ensure
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the equitable management and just distribution of the resources of the seabed. The
arrangement represents an important vote for solidarist conceptions of the inter-
national society and an understanding of international justice that is sensitive to
the well-being of the least advantaged members of the international community.
Further, in providing for an Authority whose role includes ensuring the ‘equitable
sharing of financial and other economic benefits derived from the Area ... on a
non-discriminatory basis’ as well as an Enterprise legally capable of engaging
in production and market transactions, the relevant positions of Part IX laid an
important groundwork for a possible business arm of the UN, which would work
to offset the disadvantages suffered by the marginalized sections of the global
community in line with justice as need.

In Chapter 3 it was discovered that the tension between the market ideas of
justice and the more egalitarian notions of justice expressed itself, among other
ways, in the legitimization of PIC (market-based idea of justice) alongside the
duty to re-import waste and undertake technology transfer (need-based idea of
justice) and, later, in the ban on hazardous waste trafficking. Although there had
always been some provisions in the original convention that empowered indi-
vidual countries to ban the import of hazardous wastes into their territories, it
was the overall ban that ultimately indicated that the international community
had rejected the libertarian argument upon which the ban was previously resisted.
The philosophy of the ban was simply that the conditions of free trade were not
enough to secure the safety of the developing countries or to protect the special
needs of the vulnerable communities in line with the objective of the Convention.
To this end the Basel Convention has been hailed as a veritable piece of environ-
mental justice legislation.

In the case of the UNFCCC, the resistance against market ideas of justice led to
the endorsement of the common but differentiated responsibility principle and the
need for additional resource transfer as well as the adoption of different emission
stabilization targets for individual countries, all of which seem consistent with the
idea of justice as assisting the vulnerable and meeting needs. Furthermore, the
act of dividing parties into Annex I and non-Annex I countries and exempting the
latter from specific emission reduction obligations, as is the case in the UNFCCC
and Kyoto Protocol, is surely an equity-based policy directly connected with the
common but differentiated responsibility principle [UNFCCC: Article 4 (1), Ar-
ticle 4 (2.a)]. Specifically, developed country parties are expected to take the lead
in modifying their long-term emission trends and to provide financial assistance
to the developing country parties [Article 4 (1-10) (5.c) (7.b)]. In this regard, the
UNFCCC establishes an important precedent in that the North is required to ‘take
all practical steps to promote, facilitate and finance the transfer of environmen-
tally sound technology and other resources to the developing countries’ (Article
2.5) but also that ‘the extent to which developing country parties will effectively
implement their commitment under the Convention will depend on the effective
implementation of the developed country parties of their commitment under the
Convention related to financial resources and transfer of technology’ (Article 2.7).
In the same article the Convention further states that parties ‘will take fully into
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account that economic and social development and poverty eradication are the
first and overriding priorities of the developing country parties’. Also, by admit-
ting the concept of ‘historical emissions’ into the text, parties acknowledge that the
present generation have a duty to care for the environment for future generations
and that the developed countries have contributed disproportionately to global
emission levels. This concept of causality reinforces the common but differenti-
ated responsibility principle in justifying the demand for industrialized countries
to play a leading role in mitigating climate change. Even if one takes the view, as
some scholars do, that these differentiated duties are better explained in terms of
capability than responsibility, there remains an element of altruism in a situation
in which a more capable party agrees to undertake a burden that could possibly
have been shared between two materially unequal agents (see Weber 1946: 120).

Conclusion

After establishing the core tenets of justice as entitlement and justice as self-
interested reciprocity, this chapter sought to establish a conceptual relationship
between the two notions of justice and some of the most important policies in
the three contemporary environmental regimes analysed in Part II. It was shown
that, although these ideas of justice were not designed in their original formula-
tions to apply between states, they are nevertheless promoted in environmental
regimes, mainly because of their close ‘fit’ with the dominant neoliberal politico-
economic ideology. The chapter demonstrates that the rich industrialized coun-
tries, who have commanding roles in the international political economy, tend to
favour these ideas of justice because it not only helps them to retain their leverage
over the developing countries but also ensures that global co-operation towards
sustainability does not radically upset some of the core values of these societies.
In the final section it was reiterated that the door has not been completely shut
because mobilization for the inclusion of other versions of justice continues to
create serious ethical tensions in both the language and the policies of regimes. In
the next chapter [ will confront the dominant neoliberal ideas of justice in regimes
with the idea of sustainable development sketched out in the World Commission
on Environment and Development (Brundtland Report) to show that neoliberal
ideas of justice do not provide a hopeful base for the pursuit of global sustain-
ability.



8 Ethics of global sustainability
and neoliberal ideas of justice

In this chapter I confront the core ideas of the two dominant notions of justice
(established in Chapter 7) with the ethical prescriptions of sustainable develop-
ment based on the 1987 Report of the World Commission on Environment and
Development. The main objective is to show that these two notions of justice
do not offer a promising base for the pursuit of global sustainability in general
and North—South environmental equity in particular. This claim is elaborated by
highlighting at least four key areas of ‘mismatch’ (or fault lines) between the core
assumptions of the two ideas of justice and the ethical content of the version of
sustainable development articulated in the Brundtland Report (Our Common Fu-
ture). These fault lines are concerned with: (i) the degree of elasticity permissible
in the conceptualization of the good life; (ii) the role of states in the facilitation
of social justice and the promotion of sustainability; (iii) the interdependence of
the earth system and its implications for the arguments between subsistence and
property rights; and (iv) the notion of limits and the defensibility or indefensibility
of certain aspects of enclosure.

Because most, if not all, of these four points touch on classical debates and
concepts of politics, it is important to stress from the outset that the discussions in
the following sections are not designed to revive, let alone offer definitive answers
to, age-old, open-ended debates in the discipline. Rather, they are designed to
show only that the positions that proponents of the two ideas of justice under
investigation occupy with respect to these fundamental issues will be at variance
with those whose analysis starts from a perspective that takes the concept of global
sustainable development seriously. For a start, let us establish the idea of justice
that is endorsed in the Brundtland conception of sustainable development.

The concept and conception of sustainable development

It should be quickly conceded from the outset that the strongest feature of the
concept of sustainable development is not the clarity of its meaning. But although
the notion has attracted diverse interpretations, it continues to retain some core
elements, which not even its fiercest critics have been able to deny. Of course,
some have argued that the conflicting objectives and goals of sustainability make
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it a useless concept (cf. Beckerman 1994; de Geus 2001). But these kinds of argu-
ments fail, not least because their advocates still recognize that sustainable devel-
opment has objectives and goals. It seems better then that these arguments should
be taken as attempting to show that some of the goals of sustainable development
might be irreconcilable rather than that there are no clear objectives (cf. Redclift
1987; Daly 1995; Ozkaynak et al. 2004).

This point has been eloquently articulated by Michael Jacobs in two of his
essays, Reflections on the Discourse and Politics of Sustainable Development
(Jacobs 1995) and Sustainable Development as a Contested Concept (Dobson
1999). Jacobs draws attention to the fact that, much like other political terms such
as liberty and democracy, the contested meaning of sustainable development does
nothing to vitiate its core themes. The fact that there are various understandings
of how a democratic society should work does not imply, he says, that there is no
agreement at the normative level regarding the meaning of democracy. The reason
for this, according to Jacobs, is that many of these important concepts operate
on ‘two-level meanings’, the ‘general’, “unitary’ and usually vague meaning, in
which the core idea resides, and the second-level meaning, in which the focus
turns to how the concept my be interpreted in practice. Accordingly, Jacobs main-
tains that the objective of sustainable development has been accepted by the deep
greens, the light green capitalists and the technocrats alike. The debate, he says,
now revolves around how it should be interpreted and implemented in practice
(Jacobs 1995: 4-6; 1999: 25-26).

Jacobs’ formulation thus approximates Rawls’ distinction between ‘concepts’
and ‘conceptions’, which was briefly mentioned in Chapter 3 of this work. For
Rawls, concepts are different from conceptions in the sense that ‘the concept is
the meaning of the term while particular conceptions include as well the prin-
ciples required to apply it” (Rawls 1993: 14). In making a distinction between
the core themes and conceptions of sustainable development, Jacobs strengthens
the claim advanced by Sharachchandra Lele (1991), who observed that much of
the confusion in conceptualizing sustainable development is traceable to the fre-
quent failure to distinguish between its goals and the means of achieving them.
She terms this a mixing of ‘fundamental objectives and operational ones’ (Lele
1991: 611). McNeill, writing in The Concept of Sustainable Development (2000:
10-11), makes a similar point. He differentiates between the roles of definition
and description in the discourse of sustainable development and argues that, al-
though a final uncontested definition may never emerge, the concept continues to
‘provide an excellent anchor for an analysis of the wider issues’.

Now, given the fact that the notion of sustainable development ‘tries to re-
spond to an amalgam of scientific, economic, ethical and political considerations’
(Faucheux et al. 1998: 3), differences in approach and interpretation are more or
less unavoidable; however, as an ethical concept, it goes without saying that the
core objective of sustainable development is pretty well established in the Brundt-
land Report (WCED 1987) as well as in almost all other influential definitions
(Dobson 1994: 105-109; Benton 1997: 23; Jacobs 1999: 26).

The Brundtland Report emphasizes in several places that the core objective of
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sustainable development is the eradication of poverty and meeting the basic needs
of the global population. Its definition of sustainable development is ‘develop-
ment that meets the needs of the present generation without compromising the
ability of future generations to meet their own needs’ (WCED 1987: 43). The
report proceeds to make plain that this definition ‘contains two key concepts’
(ibid.: 43):

e the concept of needs, in particular the essential needs of the world’s poor, to
which overriding priority should be given; and

o the idea of limitations imposed by the state of technology and social
organization on the environment’s ability to meet present and future
needs.

Further, and as if to make sure that this point is not missed, the report, in the
very first paragraph of Chapter 2, asserts that:

The satisfaction of human needs and aspirations is the major objective of sus-
tainable development. The essential needs of vast numbers in the developing
countries — for food, clothing, shelter, jobs — are not being met, and beyond
their basic needs, these people have legitimate aspirations for improved qual-
ity of life . .. Sustainable development requires meeting basic needs of all
and extending to all the opportunity to satisfy their aspirations for a better
life.

(Ibid.: 43)

Of course some may still argue that the Brundtland Report is equivocal, per-
haps ambivalent, in its recommendations of how this goal might be achieved. For
although the report adopts the basic needs approach and criticizes the reliance on
growth as a means of meeting the demands of global justice, it also recommends
growth in some cases as the means of achieving global equity. But even these
apparent contradictions do little to affect the substantive objective of the concept
as articulated in the report. Hence, Oluf Langhelle is right to insist that ‘social
justice is the primary development goal of sustainable development’ (Langhelle
2000: 299). According to Ronald Engel the concept boils down to concern with
‘the elemental moral question of what way of life human beings ought to pursue’
(Engel 1990: 1), such that sustainable development is first and foremost an ethical
rather than an economic, scientific or even an environmental concept (cf. Span-
genberg 2001: 39-40). A major implication of this characterization is that debates
over the ‘hows’ of sustainability derive their importance, and therefore ought to
be constantly judged, primarily on how well each approach performs in terms of
meeting the core demand of providing ‘equal opportunity to all and meeting the
basic needs of all”’ (WCED 1987: 43). This point is embedded in Julie Davidson’s
assertion that sustainable development should be understood as ‘the normative
goal, which sets the parameters of sustainable economic development’ (Davidson
2000: 30). The point is also implicit in Jacobs (1995: 14) assertion that the idea is
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an ethical concept ‘describing a new goal of economic and social (and by implica-
tion political) life’.!

The literature amply supports the idea that the core ethical objective of sustain-
able development is equal opportunity and meeting the basic needs of all in the
global community (Meadows et al. 1992; Dobson 1998; Langhelle 2000; Calvert
and Calvert 1999: 185; Jacobs 1999; Davidson 2000: 26; Walker and Bulkeley
2006: 657). Langhelle (1999, 2000), for one, has consistently argued that the pro-
vision of equal opportunity and the meeting of the basic needs and aspirations of
the world’s present population are ‘not necessarily functional for physical sustain-
ability, but essentially what makes up the challenge of sustainable development’.
Contrasting the ethical dimension of sustainable development as embodied in the
Brundtland Report with the economic approach, which tends to focus on intertem-
poral equity and capital accumulation, he says:

Why bother about inter-generational equity if your own children have very
poor chances of reaching adulthood? The priority given to the world’s poor
[in the Brundtland Report] is thus a moral constraint on possible alternative
development trajectories. More precisely, it is an attempt . . . to avoid present
injustices being translated into the future.

(Langhelle 2000: 305)

Against this background the alarm sounded by Chatterjee and Finger back in
1994 remains as valid today. These authors argued that there was a noticeable
tendency by many in the West to overstretch and thereby distort the real meaning
and objectives of sustainable development (Chatterjee and Finger 1994). They
cautioned that there was a need to ensure that the concept of sustainable develop-
ment was not used as a cover for business in the income and spending patterns of
the West and in their economic relations with the South. Others, such as McNeill
(2000: 22-23), equally concede the importance of such intellectual awareness.
McNeill argues that, even in the midst of the diversity of perspectives and inter-
ests, it must be made certain that ‘the central ethical — and thereby also political
— issue with the development debate is the rights of the poor as against the rights
of the rich’. Jacobs (1999) is more confident. He asserts that the ultimate linguistic
(rather than intellectual) meaning of sustainable development is already firmly
established in favour of the commitment to ‘meeting at least the basic needs of
the poor of the present generation (as well as equity between generations)’. Ac-
cording to Jacobs, ‘[t]he core ideas of sustainable development are fixed and can
no longer be changed by rational argument’ (Jacobs 1999: 26).

Between sustainable development and the neoliberal notions
of justice

In the following section I examine the ‘fit’ between the two dominant notions of
justice in the three multilateral environmental regimes and the ethical prescrip-
tions of sustainable development as embodied in the Brundtland Report. The
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focus on the Brundtland Report is informed by the fact that this report remains
the most influential available in terms of articulating the nature of the concept of
global sustainability and the steps (broadly speaking) that might be required to
actualize the objectives. To this end the Brundtland Report is not merely a list of
wishes for greater global environmental justice but contains extensive arguments
and prescriptions required to actualize the vision to which it subscribes. As stated
at the beginning of this chapter, the confrontation between the prevailing neo-
liberal ideas of justice and the Brundtland version of sustainability reveals four
fault lines (or areas of fundamental mismatch). There are, it seems, irreconcilable
differences in the conception of the good life, the role of the state in the pursuit
of sustainability, the conception of property rights and the defensibility of the
enclosure of the global commons.

Conceptualizing the ‘good life’

The first fault line between sustainable development and the two neoliberal no-
tions of justice lies in the way in which the idea of the good life may be concep-
tualized. The problem resides in the fact that, although sustainability as an ideal
implies an acknowledgement of the ‘rightness’ of a particular moral purpose and
order, the two notions of justice completely reject any approach to politics that
does not accept complete heterogeneity in conceptions of the good life.

Nozick, Gauthier and Harman all insist in several places in their works that the
freedom of each to lead his life according to his own conception of the good is
the ultimate value, the foundational basis of justice and human dignity, and one
which cannot be surrendered for any other social ideal (Nozick 1974; Harman
1983; Gauthier 1986). They generally believe, as Dobson puts it, that the dispute
over what the good life entails cannot be resolved by rational argument and, as
such, that ‘justice should not be seen as being in the service of this or that theory
of the good’ (Dobson 1998: 198). In fact, the idea that differences in conceptions
of the good are irresolvable is at the heart of not only the two libertarian notions
of justice but also all liberal ideas of justice (Rawls 1980: 544; Ackerman 1980:
361; Dworkin 1985: 156).

Proponents of justice as entitlement and justice as self-interested reciprocity
take pride in the fact that their theories are purely deontological and, as such, do
not seek to impose a view of the good on citizens (cf. Goodwin 1987; Kymlicka
2002). According to Nozick, the liberty to pursue one’s ends in the manner one
chooses is inviolate. Such freedom is an essential requirement for self-determi-
nation and is the ultimate test of self-ownership, which sits at the heart of the
theory of justice as entitlement (Nozick 1974: 51). In general, liberals defend
heterogeneity in conceptions of the good because they believe that it is a principle
requirement for any society which aims to secure the rights of people to lead
meaningful lives rather than being used as means or resources for other people’s
lives. They argue that life is meaningful only when it is lived from the inside,
that is when it is lived ‘in accordance with our beliefs about what gives value to
life’ (Kymlicka 2002: 216). Nozick says that such meaningful lives are possible
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only under the condition of his liberty principle — which he repeatedly describes
as providing people with the opportunity ‘to track bestness’ (Nozick 1981: 314,
411, 503). Nozick makes it clear that ‘treating us with respect by respecting our
rights allows us individually, or with whom we choose, to choose our life and to
realise our ends and our conceptions of ourselves, insofar as we can, aided by the
voluntary co-operation of other individuals possessing the same dignity’ (Nozick
1974: 334).

But the conception of sustainable development articulated in the Brundtland
Report appears to contradict important aspects of Nozick’s liberty principle. The
report is explicit on the need for the adoption of some sort of common good both
within societies and on a global scale. The notion of common good articulated in
the report is not one that questions or challenges every single action of individuals
or states. But it is nonetheless morally particular in the sense that it gives overrid-
ing weight to equity and the preservation of the natural resource base and argues
that the ‘rightness’ of both individual and collective actions can be judged on the
extent to which they ‘respect’ these objectives (WCED 1987: 27, 37, 44-45, 53).
That is, rather than justify actions on the basis of individual liberty and freedom,
as Nozick insists, the report implies that liberty can be legitimately restrained to
meet other people’s need, as well as to preserve the natural environment.

In arguing that the extent of liberty and freedom which individuals can either
claim or enjoy is context-based, the report takes a position that is very close to
that of communitarians (cf. Sandel 1984; Taylor 1989). But the stance of the re-
port differs from the position of communitarians in that, whereas communitarians
emphasize community relations and social preconditions as the most important
context, the report emphasizes equity, meeting needs and ecosystemic integrity
(WCED 1987: 28, 32-33).2 The core argument that the report adduces in defence
of its position is that both the liberty and freedom required to lead meaningful
lives can be circumscribed by a deteriorated ecosystem. According to the report, a
deteriorated ecosystem erodes the potential for development and invariably robs
both present and future generations of important life-enhancing opportunities
(WCED 1987: 35).% It is therefore important, as the report puts it, to adopt a notion
of the common good that ‘places the right to use public and private resources in
its proper social context and [which] provides a goal for more specific measures’
(WCED 1987: 63).

Accordingly, the Brundtland Report is unequivocal in proclaiming its desire
that the concept of sustainable development should be elevated to the position of
‘a global ethic’ (WCED 1987: 308). It describes its mission as that of helping to
‘define shared perceptions . . . and the appropriate efforts needed to deal success-
fully with the problems of protecting and enhancing the environment’ (WCED
1987: ix). The report, in keeping with this common good approach, calls for ‘the
need for a common endeavour and new norms of behaviour at all levels and in the
interests of all” (ibid.: xiv); changes ‘in attitudes and in social values’ (ibid.: xiv);
and a ‘new view of human need and well-being’ (ibid.: 53). The report describes
all of these aims as ‘part of our moral obligations to other living beings and future
generations’ (WCED 1987: 57).
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The foregoing strongly suggests therefore that the notion of sustainable devel-
opment is indeed a counterpoint to the idea of moral pluralism favoured not only
by Gauthier and Nozick but also by the proponents of other liberal theories of
justice. For insofar as the notion presses for a common validation of, commitment
to and pursuit of a given set of values, it posits itself against the libertarian idea
‘which accepts as a fact and a principle, radical and irresolvable differences over
what the good for human beings is and what their ultimate nature is thought to be’
(Plant 1991: 74).

But some adherents of ‘liberal environmentalism’ (Bernstein 2001) have
proposed a form of reconciliation. They point out that the sort of moral plural-
ism endorsed by liberals is not inherently atavistic to resource conservation or
environmental protection. They argue that the goals of sustainable development
represent a set of competing ideas of the good life. There is nothing, they say, that
a priori prevents these desires from being taken on board and from being allowed
the chance to show in the socio-cultural marketplace why they should ‘trump’
competing notions of the good (cf. Barry 1995; Wissenburg 2001; Hailwood
2004). This position is implied in Marcel Wissenbug’s idea that ‘a sustainable
society need not be one big Yellowstone Park since we could imagine’, he says,
‘a worldwide version of Holland stuffed with cows, grains and greenhouses, or
even a global Manhattan without the Park to be sustainable’ (Wissenburg 2001:
81). Barry (1995: 171) also conveys this sentiment in unmistakable terms when
he says:

I am myself quite strongly attracted to an ecocentric ethic and would favour
sacrificing a good deal of human want-satisfaction (especially if the sacrifice
were equitably distributed) in pursuit of ecological conception of the good
... ButI do not see how its claim can be presented in such a way as to show
that it would be unreasonable to adopt a different view, and I take it that any
other conception of the good is subject to the same liability.

But many environmentalists are inclined to reject this overture (cf. Engel 1990;
Goodin 1992; Dobson 1998; Davidson 2000; Spangenberg 2001; Soper 2006:
59). They argue that the notion of sustainable development offers a definitive
answer to the ‘elemental moral question of what ways of life human beings ought
to pursue’ (Engel 1990: 1). They further contend that the imperative of sustain-
ability is ‘universal and non-negotiable’ (Goodland and Daly 1996: 1002) and
therefore ought not to be surrendered, as liberals suggest, for resolution in the
cultural marketplace (Bromley 1998). Proponents of this view advance three key
lines of defence, all of which are well reflected in the Brundtland Report.

First, they argue that natural resources are so intricately connected that the
actions of individuals, predicated as it were on their freedom and liberty, often
have far-reaching consequences, including the possibility of limiting the quality
of life or life chances available for other people who may be far removed from
the point of the first action (WCED 1987: 27, 35; Dobson 1998; cf. Ford 2003;
Smith 2003). This understanding thus implies a greater sense of responsibility
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towards the environment and the well-being of other people than can possibly
be secured in the cultural marketplace (O’Neill 1997; Bromley 1998; Davidson
2000; Soper 2006). Second, they argue that, unlike most other choices, the way
we choose to act towards the environment often has consequences that cannot be
reversed (WCED 1987: 27; cf. Arrow et al. 1996). This implies that promoting
moral pluralism or the kind of rights to individual liberty that neoliberals advocate
will ultimately limit the chances that future generations have to lead meaningful
lives. Kymlicka (2002: 247) captures this point succinctly:

The interest people have in a good way of life, and the forms of life they will
voluntarily provide, do not necessarily involve sustaining its existence for
future generations. For example, my interest in a valuable social practice may
be best promoted by depleting the resources, which the practice requires to
survive beyond my lifetime. The wear and tear caused by the everyday use of
(historical artefacts and sites or of natural wilderness) would prevent future
generations from experiencing them, were it not for state protection. So even
if the cultural marketplace can be relied on to ensure that existing people
can identify valuable ways of life, it cannot be relied on to ensure that future
people have a valuable range of options.

Lastly, environmentalists argue that the liberal’s emphasis on the cultural
marketplace is dubious in that it deliberately glosses over current inequities in
both power and access over resources (Daly and Goodland 1994; Davidson 2000;
Low and Gleeson 2001). Thus they argue that leaving the distributional goals of
sustainable development to the marketplace ultimately means giving the rich and
the powerful the opportunity to further impoverish the poor and buy their way
out of the environmental hazards that they create (The Ecologist 1993: Ch. 4;
Bromley 1998). The Brundtland Report clearly supports this view when it asserts
that ‘the search for common interest would be less difficult if all development
and environmental problems had solutions that would leave every one better off’.
The report however notes that “this is seldom the case, [and that] there are usually
winners and losers’, which mostly arise ‘from inequalities in access to resources’
(WCED 1987: 48). The significance of these points in relation to issues like cli-
mate change, hazardous wastes and deforestation, as well as how they provide an
important premise for the push for greater distributional justice by the developing
countries in the global arena, have been highlighted in preceding chapters.

Recall again, the issue of transboundary movements of hazardous wastes dis-
cussed in Chapter 5. Part of the reason why environmentalists thought that a ban
on toxic waste trade was desirable, indeed a moral obligation on the part of states,
was that such trade occurs between peoples and states who occupy very different
positions in the international economic structure (Galli 1987; Puckett 1992; Clapp
2001: 10-11). Given the huge disparity in wealth, access to material resources
and technological advancement, proponents of a waste trade ban did not trust that
spontaneous market forces would be able to secure justice for the weaker parties.
They also reasoned that most of the negative consequences of the badly disposed
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of toxic wastes would be borne not by those directly engaged in the trade but
by vulnerable people in marginal communities and by generations as yet unborn
(Wynne, 1989; O’Neill 1998). It was as a result of this line of reasoning that they
sought to characterize all such ‘trade’ and export in toxic wastes as ‘morally rep-
rehensible’ (Puckett 1992: 94), ‘a crime’ and ‘toxic colonialism’ (OAU 1989).

But it was noted that most of the industrialized countries refused to accept such
characterizations. Their liberty-based arguments focused essentially on securing
the freedom of individuals and states to engage in trade. They contended that most
of the toxic waste deals involved the consent of free and self-determined agents
and therefore qualified as a fair exchange. Accordingly, they urged the other par-
ties to see these deals as expressions of the liberties and preferences of those
involved, based on their values, cognitions and comparative advantages (Hunter
1996: 68; Alter 1997: 30; cf. Kummer 1995; Clapp 2001). The developed country
parties argued that, even though toxic wastes may be dangerous, they do still have
a value, even if it is a negative one. They therefore considered that it was not the
duty of states to stop those who wished to engage in its trade, as doing so would
amount to enforcing a particular conception of the good in the face of varying
opinions. It was on this view that the core policy of the Basel Convention, the
principle of prior informed consent, was eventually premised.

Sagoff (1995: 167), in fact, contends that this understanding of liberal justice
is the key to explaining the ‘value premise upon which many economists base the
cost benefit or efficiency criteria in [environmental] public policy’. Drawing from
Kenesse and Bower (1979) he argues that the value premise embodies as its core
the notion that ‘the personal wants of individuals in the society should guide the
use of resources in production, distribution and exchange and that these personal
wants can most efficiently be met through the seeking of maximum profits by
all producers’ (Kenesse and Bower, cited in Sagoff 1995: 165). However, it is
exactly the unbridled pursuit of these personal wants that the Brundtland Report
blames for the impoverishment of the environment and the exacerbation of global
inequalities, hence its insistence that the neoliberal kind of ‘politics of rights’
and moral pluralism should be abandoned for, or at least be supplemented by, a
politics of the common good.

The minimal and neutral state

The second fault line between sustainable development and the two neoliberal
interpretations of justice borders on what should be the correct role of the state in
the politics of sustainability and redistribution. The prescription of both justice as
right and justice as self-interested reciprocity is that the state should stay ‘small’
and ‘neutral’. A small state is one that aims to protect the rights of everyone in a
given territory but divests itself of the role of providing welfare or of ‘prohibiting
independents from taking risky ventures’ (Sterba 1986: 1). A small state tries as
much as possible not to interfere with the economic choices and decisions of its
citizens, preferring instead to set the ground rules while allowing market forces to
determine production, allocation and the redistribution of material and economic
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resources among its citizens (Hayek 1960: 84). A neutral state is one ‘which does
not justify its actions on the basis of the intrinsic superiority or inferiority of
conceptions of the good life and which does not deliberately attempt to influence
people’s judgement of the value of these different conceptions’ (Kymlicka 2002:
217). On this view, the state, as Barry (1965: 74) puts it, ‘must be capable of
fulfilling the same self-effacing function as a policeman on point duty, who facili-
tates the motorists’ getting to their several destinations without bumping into one
another but does not have any power to influence those destinations’.

Conceptually, the neutrality of states derives from the fact that the controversy
between competing conceptions of the good cannot be rationally resolved and,
insofar as this is the case, that the state has no justification to promote the pursuit
of one set of good over the other. Nozick, like many other libertarians, vigorously
defends a minimum state. He argues that only a minimum state is capable of
preserving individual liberties and securing justice for its citizens. Libertarians, as
well as most liberals, argue that giving states the approval to interfere in people’s
choices results in paternalism (Ackerman 1980: 11; Dworkin 1985: 222; Rawls
1993: 179ft.). A paternalistic state is one that holds a certain idea of the common
good and acts in definite ways to encourage its citizens to pursue such goals and
objectives. Hence, ‘export restrictions on hazardous wastes may be inappropriate
and condemned as paternalistic’ (Galli 1987: 78). Libertarians argue that every
act of paternalism, no mater how good the intention, is an act of injustice and a
violation of people’s liberties. Here again, one can see how this libertarian notion
of justice stands in tandem with and satisfies the minimum state requirements of
the neoliberal politico-economic ideology.

Of course, states are not usually neutral when it comes to deciding how a given
environmental good may be distributed in the international arena, neither do they
attempt to be. On the contrary, they often have strong ideas of what their interests
are and seek to promote policies that secure these interests. But the ideological
commitment to a minimal state as well as state neutrality by most Western coun-
tries, especially the USA, affects global environmental policies in at least three
ways: (1) it severely limits the options that are considered possible with respect to
how a given global environmental problem might be tackled, especially with the
increasingly common thinking that the international community would do well
to make efforts to design environmental policies that the USA will sign up to;
(i1) the commitment to a minimum and neutral state mostly consigns adherents
to a dogged pursuit of free market solutions even when it is apparent that such
approaches will not satisfy the demands of distributional justice globally; and
(iii) it sets a very low limit to what the state itself can do domestically to influ-
ence the action of its citizens. This in turn results in the inability of such states
to obligate themselves ‘internationally to measures requiring positive actions
domestically’ (Hatch 1993: 6). It is according to this obligation for neutrality that
Western governments mostly favour (and because of their influence, often secure)
international environmental policies that are consistent with laissez-faire politics
and free market solutions.

But there are ample reasons to believe that these positions conflict with what
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the Brundtland Report considers to be the right approach and obligations of states
in the politics of sustainability and redistribution. As we saw in the preceding sec-
tion the Brundtland Report believes in the politics of common good. To this end
the report expressly urges states to actively organize their institutions and policies
to promote the pursuit of sustainable development and distributional justice. In
its very first page the report asserts that ‘the Commission’s hope for the future
is conditional on decisive political action now to begin managing environmental
resources and sustainable human progress’ (WCED 1987: 1). The report equally
emphasizes that the challenges to a sustainable future can be overcome only if
steps are taken ‘to ensure that the new values [which the concept embodies] are
adequately reflected in the principles and operations of political and economic
structures’ (ibid.: 28). Moreover, the report lays this responsibility on the doorstep
of states. Hence, rather than simply aggregating different notions of the good, as
adherents of neoliberal ideas of justice would wish, the report argues that states
should aim specifically ‘at a type of development that integrates production with
resource conservation, and that links both to the provision for all of an adequate
base and equitable access to resources’ (ibid.: 39—40). It also calls on states to
‘promote values that encourage consumption standards’ (ibid.: 44) and to actively
intervene in the working of the market to ‘remove disabilities from the disad-
vantaged groups’, both nationally and internationally (ibid.: 53). In short, the
report contends that sustainable development requires ‘changes in the legal and
institutional frameworks [that will enable states] to enforce the common interest’
(ibid.: 63).

Of course, all of this is not to say that the Brundtland Report advocates the
establishment of ‘nanny’ states. On the contrary, it lauds the institutionalization
of democratic practices as a viable means of achieving sustainable develop-
ment (ibid.: 63). But it nevertheless insists that ‘physical sustainability cannot
be achieved unless development policies pay attention to such considerations as
changes in access to resources and in the distribution of costs and benefits’ (ibid.:
43). It further recommends that these changes in access to resources and the gen-
eral pursuit of justice both within and between states should be facilitated through
appropriate laws, redistributive taxes, subsidies and other methods (ibid.: 47).
Clearly then, the report recommends policy options that conceptually clash with
the libertarian’s idea that the state should be small and neutral and that the market
is inherently just, efficient and the best way of producing social wealth.

Most environmentalists generally support the view that governments should
make use of the variety of policy instruments available to them in nudging the
whole of society towards the path of sustainable development (Daly and Good-
land 1994; Attfield 2003; Meadowcroft 2005; Barry and Eckersley 2005). Al-
though they recognize that governments in industrial and pluralistic societies may
face some challenges in doing this, they nevertheless remain resolute that being
able to rise courageously to these challenges is a necessary precondition for the
task of ‘elevating sustainable development to a global ethic’ (WCED 1987: 308;
cf. Attfield 2003). Indeed, for the Brundtland Report, such commitments are part
and parcel of the moral obligations of industrial societies, whose actions contrib-
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ute most to global environmental degradation, in order to safeguard the rights of
future generations as well as the rights of the vulnerable (states and groups) in the
present generation (WCED 1987: 3940, 48-49, 59, 227, 256, 308-309).

But the ideological commitment of some influential governments in the West
to laissez-faire politics conflicts with this vision. Recall the account of the former
leader of the US delegation to the climate change negotiations, Mr William Nitze,
cited in Chapter 6. Nitze’s account expressly admits that there were a multiplicity
of opinions in the USA as to how and to what level it should make commitments to
the international regime on global warming. But he puts the final decision down,
not to any feeling of constraint on the part of the government from the civil soci-
ety, but to the ‘personal ignorance’ of the US President and the ideological stance
of a few of his cronies (Nitze 1994: 192). Nitze argues that the disengagement of
the President in both the domestic and international politics of global warming
meant that ‘just one man [the Chief of Staff, John Sununu] was free to shape
US policy to his liking’ (ibid.: 193—194). At the same time he contends that the
positive changes seen in the US position — as expressed in its eventual concession
to stabilized emission reduction targets — followed on from the resignation of Mr
Sununu as well as the input of a few environmentalists in the US administration,
especially William Reilly of the Environmental Protection Agency (ibid.: 193—
195). This view is sobering and casts as ultimately flawed the popular account that
the ability of the US government to ‘obligate itself internationally to measures
requiring positive actions domestically [in relation to the climate change regime]
was severely circumscribed’ by a desire to live up to its own ideal of remaining
neutral within a pluralistic policy process (Hatch 1993: 6).

Of course, some may wish to challenge this ‘few cronies’ thesis by calling to
mind the overwhelming vote against a US commitment to the Kyoto Protocol by
members of the US Senate. Such people would argue that the decision of the US
government reflected the view of the majority of the elected senators. But such
arguments automatically invoke questions as to why the US government should
decide to ignore the results of the opinion polls, which expressly suggested that
the majority of ordinary citizens wanted the government to commit to the Kyoto
Protocol, irrespective of what populous developing countries like China and India
did (opinion poll conducted by The New York Times, quoted in Leggett 2000:
297).

Ultimately, Nitze’s account of the internal decision-making process of the USA
in relation to the global warming regime actually strengths the view already can-
vassed by some environmentalists that there is no such thing as state neutrality in
practice (Eckersley 1992, 2005) and that the concept is only invoked by the West
when it helps them to defend the profligate lifestyles of their citizens and to avoid
facing up to their responsibilities in the international community. John O’Neill
(1997), for instance, has argued that, although in theory liberal ideas of justice
pretend to ascribe neutrality to states in terms of the conception of the good, in
practice they boil down to the promotion of a unitary and, for that matter, very
‘narrow interpretation of the good life and the goods that it involves’ (O’Neill
1997: 3, 24-25; cf. Sahlins 1996: 400). For O’Neill, therefore, the prospect of
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achieving sustainability lies first in deconstructing the liberal idea of the good,
which presently relies essentially on ‘a very limited self understanding fostered
by the market preferences’ (ibid.: 3). It is this idea of the good life, according to
O’Neill, that is mobilized against environmental sanity and the true search for
equity in the use and distribution of environmental resources both within and
across national boundaries.

Davidson (2000: 25) agrees strongly with O’Neill. She argues that, starting
from the eighteenth century, the state has actively promoted ‘a particular set of
politico-economic components in which the pursuit of individual freedom was
elevated to an ethical and political ideal’ such that the rhetorical claim of most
Western states to neutrality is flawed. She further argues that Western democratic
states, through a particular set of policies and incentives, have deliberately en-
couraged the definition of well-being along the narrow sense of self-interest and
preference satisfaction. According to Davidson (2000: 32), ‘[i]ndividual well-be-
ing has come to be equated with material comfort, with the result that the good
of the individual in the liberal polity is a narrowly conceived one’. ‘However’,
she says, ‘if sustainability is to be the goal of the human activity, well-being must
be rethought with respect to a different set of goods for the making of human
lives’ (ibid.: 32). Redclift (2000: 98-100) agrees with Davidson on the need to
rethink well-being but laments that, with the ‘triumph of global capitalism’ and its
emphasis on market convergence, it has become extremely difficult for states to
accommodate this and other ethical demands embodied in the concept of sustain-
able development. In general, the insistence of Western democracies on private
sector-led solutions to global environmental problems has been responsible,
according to Leff (1996), for the ascendancy of ‘managerialist approaches’ to
environmentalism and the emphasis of technocracy over and above the ethical
dimensions of sustainability (cf. Sachs 1999; Davidson 2000).

Needs, subsistence rights and neoliberal ideas of justice

At the beginning of this chapter it was asserted that the normative essence of
sustainable development is social justice, expressed mainly as meeting the basic
needs of all and the preservation of the global resource base to give future genera-
tions equal chances of meeting their own needs. At the same time it has already
been underscored in the previous chapters that the prevailing neoliberal ideas of
justice strictly prohibit the politics of redistribution both within, and by exten-
sion between, states. Nozick tells us that people have the right to keep whatever
they have laboured for because in so doing (that is, labouring) they have mixed a
significant part of their ‘being’ with whatever becomes the fruits of their labour.
Hence for Nozick, as Cohen puts it, ‘to deny people the proceeds of their labour
might not be equal to cutting off their hands, but it is nevertheless wrong for ex-
actly the same kind of reason’ (Cohen 1986: 110). And because it is predictable
that not many would find it acceptable to part with one of their limbs or to give
one of their eyes to the blind for the sake of equality, it follows, in the line of No-
zick’s logic, that taking away from some people for the sake of feeding others or
attaining equality is equally unacceptable.
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Nozick also asserts that when things come to the world they do so already bear-
ing upon them the signatures of those who worked to create such goods. He notes
that, if this is so, we cannot talk about distributing according to need, welfare,
desert or a combination of any such principles without violating the rights of those
who owns the goods of whose distribution we now refer. So for Nozick, there
really is no room for such a thing as redistribution. ‘We are not’, he says, ‘in the
position of children who have been given portions of pie by someone who now
makes last minute adjustments to rectify careless cutting’ (Nozick 1974: 149). In
taking this stand Nozick echoes a classical libertarian view explicitly expressed
by Malthus back in 1803:

A man who is born into a world already possessed (i.e. under ownership), if
he cannot get subsistence from his parents, on whom he has a just demand,
and if society do not want his labour, has no claims or right to the smallest
portion of food, and, in fact, has no business to be where he is. At nature’s
mighty feast there is no vacant cover for him. She tells him to be gone.
(Quoted in Goodwin 1987: 57)

Proponents of justice as mutual advantage such as Gauthier and Harman
equally subscribe to the above sentiment. Gauthier insists that there is nothing in
justice which warrants that some should be deprived of their means so that others,
no mater how disadvantaged, should be made better-off. He sees any act of state
intervention designed with the aim of achieving such social equality as a violation
of people’s rights to freedom and liberty.

This conflict over the legitimacy of redistribution on the basis of people’s
needs can, therefore, be regarded as the third fault line and perhaps the clearest
point of divergence between these neoliberal notions of justice and the concept of
sustainable development. For the Brundtland Report, as we saw at the beginning
of this chapter, is emphatic that meting the basic needs of all members of society
in the global community should be the ultimate goal of sustainable development
(WCED 1987: 43). Further, the report places this goal in the context of a moral
obligation on the part of states and thus elevates the rights to subsistence and
a qualitative environment to a comparable status with property rights. Accord-
ingly, the report declares that ‘all human beings have the fundamental right to an
environment adequate for their health and well-being’ (ibid.: 348). The USA has,
on the other hand, continued to oppose the incorporation of the right to develop-
ment and subsistence in international legal documents. It was on the basis of this
ideological stance that it lodged a reservation against Principle 3 of the United
Nations Conference on Environment and Development (UNCED) in Rio, which
declares that ‘the right to development must be fulfilled so as to equitably meet
developmental and environmental needs of present and future generations’.

It is significant that, in making the meeting of basic needs its central feature,
the Brundtland Report did not merely limit itself to sating a moral wish. On the
contrary, it advances detailed and extensive arguments for why the poor (groups
and states) within the global community qualify for considerations of justice.
First, it considers the implications of our common dependence on ‘one biosphere
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for sustaining our lives” (WCED 1987: 5). Second, it gives attention to the ethical
implications of ‘the growth in economic interactions between nations’ (ibid.: 27).
Indeed, the report states clearly that ‘these deepening interconnections are the
central justification for the establishment of the Commission’ (ibid.: 27-28). And
third, the report weighs the validity and implications of ownership and property
right claims by states over key transboundary environmental resources and the
global commons. On each of these counts the report finds reasons enough to be
convinced that there is a moral obligation to direct development and institutional
policies in a manner that meets the basic needs of the global poor (ibid.: 27, 35,
45,47, 53,59, Chs 3, 10 and 12).

The Brundtland Report underscores the systemic nature of the biosphere and
identifies that growth in economic interactions between nations further ‘amplifies
the wider consequences of national decisions’ (ibid.: 27). It acknowledges that
many of the risks associated with the productive activities of specific countries ef-
fortlessly cross national boundaries so that the risks become shared by ‘those who
benefit from such activities and those who do not’ (ibid.: 35). The report shares
the view that gains in international trade are unequally distributed such that ‘the
heaviest burden in international economic adjustments is carried by the world’s
poorest people’ (WCED 1987: 36; cf. Wenar 2001; Clapp 2001). Finally, it argues
that our common dependence on some of the ecosystems that fall outside national
jurisdictions implies joint ownership. It is on the strength of these arguments that
the report builds its recommendation that free market capitalism and inalienable
property rights, the kind which the libertarians would favour, cannot be justified.

Proponents of global environmental justice in general argue that beyond the
right to property emphasized by the libertarians there lies a much more funda-
mental right — the positive right to life and to a decent environment (Dower 1998;
Drydyk 2001; Attfield 2003). Because the possibility of labouring and acquiring
property is an option that is available only to the living, they argue that a discourse
which neglects the right to subsistence offends against a most fundamental intui-
tion of justice (Langhelle 2000). They point out that the neglect of the right to
life in the discourse of rights in the Western world reveals a ‘full belly’ and a
nationalistic rather than a universal approach to rights (Dower 1998; Hunt 1998).
This logic has been generally validated by the many important international con-
ventions that now tend to recognize this right in their primary documents (see
Chapter 2). At the same time, many of the issue-specific regimes, including the
three regimes studied, equally contain references to the importance of attending to
the basic needs of the poor and meeting the needs of the developing countries. But
as has been shown in the previous chapters, these expressions do not ultimately
influence core policies in significant ways because of the ideological commit-
ments of most Western countries to property and the opposition to welfare rights.

Commons and the imperative of enclosure

It has been noted earlier that Nozick makes a distinction between two kinds of
goods. The first are secondary goods such as mobile phones and cars, which he
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believes come to the world already attached to those having entitlement over
them. The second are primary goods such as fish in the ocean and landed prop-
erty, which he believes are generally unowned and can be acquired through the
process of just appropriation. In this section I confront the arguments laid out by
Nozick on how this second category of goods may be acquired with the arguments
contained in the Brundtland Report (Our Common Future) to reveal the fourth
and last fault line between the neoliberal notions of justice and the concept of
sustainable development. This dimension is important because, although Nozick
believes that most of the external world is generally unowned, he still supports the
idea that even the parts which are very clearly owned in common, or at least have
been the object of common use, can still be appropriated by individuals without
the consent of co-users, provided that certain minimal conditions are met.

Nozick, drawing from Locke, explains (see Chapter 7) that such goods, which
are hitherto the objects of common usage, may come to be legitimately appropri-
ated by individuals through the principle of just initial acquisition. For Locke, a
just acquisition is one that leaves ‘enough and as good’ for others. Hence, a local
fisherman is entitled to his catch insofar as it leaves enough and as good in the
river for other local fishermen. But Locke, who was writing to defend the enclo-
sure of some previously commonly owned parcels of land in seventeenth-century
England, realized that most appropriations do not leave enough and as good of the
objects being appropriated. He nonetheless defends such acts of enclosure on the
grounds that the people who are by such acts of enclosure denied legal titles are
left as well-off or better-off overall. Nozick accepts this logic, which he calls the
‘Lockean proviso’. He says that ‘a process normally giving rise to a permanent
bequeathable property right in a previously unowned thing will not do so if the
position of others no longer at liberty to use the thing is thereby worsened’ (Noz-
ick 1974: 178). Nozick, like Locke before him, takes it as given that all common
property resources are ultimately subject to complete ruin following the classical
problem of the ‘tragedy of the commons’ (cf. Hardin 1968; Chapter 2). Together
with Locke, Nozick believes that most acts of enclosure represent an improvement
from a pre-appropriation common usage condition. Accordingly, for Nozick, most
appropriations satisfy the Lockean proviso and are therefore legitimate.

Nozick asserts that, once the world comes to be fully appropriated through
various acts of enclosure, a free market for land will develop and, given that some
people will have been initially excluded, a free market for labour will also devel-
op. Over time, and because self-owning people will be free to trade, transfer and
use their land and/or labour as they desire, the market force itself will ultimately
ensure that everyone gets a just share in keeping with their talents, labour, hard
work and free choices. As such, the intervention of governments for the purpose
of redistributing things among self-owning people would be both unnecessary and
undesirable (Nozick 1974: 178-182; cf. Cohen 1986; Kymlicka 2002: 115-116).
Following this line of reasoning, libertarians such as Locke, Hardin and Nozick
all recommend, indeed encourage, the private enclosure of common resources
because it is, they argue, the only way to: (i) prevent their ultimate degradation;
(i1) make the most out of such resources; and (iii) increase general social wealth.
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Here again, as in the previous three sections, one sees a clear ‘fit’ between
these notions of justice and the neoliberal agenda, with its emphasis on privatiza-
tion and cost—benefit. Recall the discussions in the previous chapters on how state
parties regularly seek to deploy this same argument of efficiency and cost-ef-
fectiveness in the defence of many environmental policies that, in practice, imply
some form of enclosure or privatization of common property resources. This is
most evident in the case of the territorial sea, the EEZ and the continental shelf re-
gimes, according to which about 38 per cent of the world’s oceans and 90 per cent
of its living resources were ‘carved up’ with the ownership transferred directly to
states. Indeed, with the collapse of Soviet communism and the triumph of the free
market, the approach of states in virtually all environmental regimes has been to
privatize and/or nationalize whatever is possible and to keep the option of joint
management to the barest minimum (Benton 1997; Birnie and Boyle 2002).

Now, although it is clear that neither of the libertarian theories of justice leaves
any room for common ownership of natural resources, it must be emphasized
that this does not necessarily mean that they are opposed to co-operative schemes
aimed at the joint gains of co-operating agents (Luper-Foy 1992; Almond 1995;
Kymlicka 2002: 118). The key point is that they insist that such schemes must
be freestanding. This means that one’s natural membership of a community does
not qualify one to claim any part of the external world over which one has not
mixed one’s labour or voluntarily contributed to an appropriation of (Buchanan
1990). In other words, there is no form of resource ownership that follows simply
from one’s natural membership of a society. It is according to this libertarian
understanding of how people qualify to share in natural resources that it becomes
extremely difficult to ground concepts such as the common heritage of mankind
(Kiss 1985).% In fact, the whole controversy over the seabed regime in the Third
United Nations Conference on the Law of the Sea (UNCLOS III) and the sole
reason why the USA, Germany and the UK jettisoned the results of over 11 years
of diplomatic effort was because they considered that the common heritage of
mankind and the seabed regime that it generated fell foul of this ideological com-
mitment to enclosure and presented an irreconcilable conflict with this dominant
understanding of property ownership.

The Brundtland Report picked up on this point. After describing UNCLOS III
as ‘the most ambitious and advanced of international conventions ever’ (WCED
1987: 261), the report, in apparent reference to the virtually abandoned seabed
regime, lamented that a few countries could, for ideological reasons, decline to
adhere to the provisions of the regime and in so doing block ‘the implementation
of some of its key aspects’ (ibid.: 261). The report, therefore, not only sanctions
the equity and common management approach inherent in the concept of the
common heritage of mankind but also admits that the presence of life-dependent,
cross-boundary resources and the global commons result in increasing challenges
to dominant thinking on resource ownership and ‘traditional forms of national
sovereignty’ (ibid.: 261). The report reiterated its conviction that these resources
— outer space, the atmosphere, the oceans, Antarctica etc. — are better considered
as commonly owned rather than unowned resources because they perform life-
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giving functions from which all states and peoples benefit. Following this line of
reasoning the report recommends that ‘sustainable development can be secured
only through international co-operation and agreed regimes for surveillance, de-
velopment and management in the common interest’ (ibid.: 261). In effect, the
report’s position differs from the libertarian recommendation, which favours
nationalization, enclosure and private management (cf. Steiner 1977, 1994; Val-
lentyne and Steiner 2000).”

Indeed, Nozick has accepted that there are a limited number of objects and
tracts of nature over which his theory of justice has no purchase. He says that, for
this limited number of objects, which ‘appeared from nowhere, out of nothing’, it
should be all right to apply ‘the usual conceptions of distributive justice’ (Nozick
1974: 160; cf. Dobson 1998: 79). But it is important to examine whether the
libertarians actually make their case with respect to the reasons for enclosing the
commons that fall outside this ‘limited number’. Much can be said here but I will,
for reasons of scope, limit myself to just a few general lines of argument by which
many environmentalists think that the libertarians’ case for enclosure is flawed.

Libertarians argue that every enclosure is an improvement on the pre-appro-
priation common usage condition because it prevents the ultimate tragedy of the
commons, results in better management of resources and leads to improved social
wealth for all concerned. However, environmentalists, most of whom promote
the notion of the commons at the local, international and global levels, reject
the libertarians’ claims on three main counts. First, they accept that, although in
some cases an act of enclosure might be necessary to avert the ‘tragedy of the
commons’, there are many other instances in which people have been able to
manage the commons with a great deal of success and to the satisfaction of all
beneficiaries (Illich 1983; Ostrom 1990; Vogler 2000). In fact, environmentalists
argue that the libertarians’ conclusion of unavoidable tragedy is a self-fulfilled
prophesy that follows from assumptions such as lack of constraints on individual
behaviour and the inability of users to alter rules (Ostrom 1985, 1990; Baden and
Doughlas 1998).

On the other hand, environmentalists point out that the libertarians’ assumption
that enclosure necessarily leads to improved management and increased social
wealth is false. There have been, they say, an impressive number of instances in
which the act of enclosure led not only to the dispossession of people but also
to the impoverishment of the given resource (Ostrom 1990; Vogler 2000). And
finally, environmentalists point out that the libertarians’ appeal for enclosure rests
essentially on false dualism — i.e. that proponents of enclosure focus on only two
alternatives and foreclose the possibility of many other options, including, say,
combining ideas (Illich 1983; Baden and Doughlas 1998; Ostrom 1990).

In fact, some scholars claim that the most viable prospect for averting the
present ecological crisis threatening the entire globe might, after all, lie in our
ability and willingness to harness the ideas embedded in the concept of the com-
mons (Ostrom 1985, 1990; The Ecologist 1993; Vogler 2000). These ideas include
an emphasis on equitable sharing and the consistent care of resources based on an
enhanced appreciation of the intimate relationship between environmental sanity
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and humans’ well-being (as opposed to the libertarians’ rights-based approach).
Other values include the devolution of power and the promotion of all-inclusive
decision-making models in relation to the management of resources (Bachram
2005; Weissman 2005). Ostrom (1985: 13) speaks for this group when she con-
tends that:

Small-scale communities are more likely to have the formal conditions re-
quired for the successful and enduring collective management of the com-
mons. Among these are the visibility of common resources and behaviour
towards them; feedback on the rules and their rationales; the values expressed
in these rules (that is, equitable treatment of all and the protection of the en-
vironment); and the backing of values by socialisation, standards, and strict
enforcement.

Deeper problems

The preceding argument has been designed to show that the libertarian’s reasons
for endorsing enclosure fail on account of their incompatibility with the idea of
global sustainable development. But there are even deeper problems with the two
notions of justice — problems that arise from the inconsistency of their internal
logic. The first is that, in relation to his recommendations for initial acquisitions,
Nozick fails to consider the implications of these acts of enclosure for the self-
ownership status of all those who might arrive in the world after all or most of it
must has been ‘enclosed’. He says that acts of enclosure would generate the need
for labour but glosses over the inevitable fact that the owners of property would
find it in their favour to design the terms of labour in ways that might lead to the
continuous dominance of the latecomers. In some cases, such a situation might
even result in the approval of slave labour. The concentration of property in the
hands of a few would mean that the chances of equal acquisition by latecomers
would be severely undermined and that the quality of their lives would no longer
be determined ‘on conformity to procedural principles or successful efforts [but]
on the gifts and jobs others are willing to bestow on them’ (Bogart 1985: §833).
The implication of this is enormous, for it means that these latecomers are no
longer free in the Nozickian sense of it. Their lives and the qualities thereof de-
pend on whether the property owners want their labour and what they are willing
to pay such that, at the end of the day, they are, following Nozick’s logic, merely
resources for others. Bogart (1985: 833—834) puts it well:

The latecomers’ prospect is severely limited by luck. They cannot alter them
through any legitimate effort of their own . . . The latecomers have no reason
to accept the extant pattern of holdings. They lack even the opportunity to
make acquisitions. So if they are compelled to co-operate in the scheme of
holdings, they are forced to benefit others. This forced compliance with the
property system constitutes a form of exploitation and is inconsistent with
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the most basic of the root ideas, rendering as it does the latecomers mere
resources for others.

The foregoing implies that, insofar as it is admitted that natural resources
are not limitless, even the most strict application of Nozick’s enclosure doctrine
would ultimately lead to the violation of the root idea of his theory, which is self-
ownership and individual liberty.

The second internal problem for the entitlement theory of justice, or at any
rate for those who seek to adopt it uncritically — I say for those who seek to adopt
it uncritically because Nozick himself admits that this is a serious problem — is
that it ultimately relates every claim of justice ‘to the legitimate acts of original
acquisition’ (Maclntyre 1981: 234). History shows that the majority of those who
now enjoy ‘ownership’ of rich islands, mineral resources, artefacts, etc., acquired
them by forcefully dispossessing the original owners. Much of New England was
acquired from the American Indians (Lyons 1981). The labour and material re-
sources of many African nations were forcefully utilized through the slave trade
and colonization respectively (The Ecologist 1993). Vast tracts of present-day
Ireland and Germany were violently taken from the original Irish and non-Ger-
man Prussian inhabitants (Maclntrye 1981: 234). Hence, following Nozick’s
principle of justice requires that any discussion of justice can only proceed after
these resources have been restored to their rightful owners and the effects of these
illegitimate acquisitions rectified. Nozick suggests that we might rectify the il-
legitimacy of existing titles by a one-time general redistribution of resources in
accordance with Rawls’s difference principle after which a libertarian conception
of justice should permanently take over. Although Nozick does not contemplate
how the difficulties that would arise from such an exercise might be surmounted,
it does mean, again, that a strict application of Nozick’s theory of justice would
legitimize a great deal of the claims for the transfer of resources from the North
to the South.

Contractarianism and equality of co-operators

Gauthier’s own formulation of justice as self-interested reciprocity equally suffers
from serious internal weaknesses. Because it completely rejects the existence of
any morality outside of mutual interest, it follows that only those who are party to
a co-operative venture are permitted to share in the surplus or to be accorded the
gains that accrue from such ventures. This further entails that justice is possible
only when each party has some powers or bargaining chips with which to secure
justice. But applying this argument to society as a whole, in the way that Gauthier
suggests, leads to the conclusion that newborn babies who cannot be catered for
by their parents and those who as a result of their deformities cannot contribute
to the running of society would have no claim to any form of justice (Buchanan
1990: 236).

Gauthier actually defends this view. He argues that the deformed and the infirm
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‘fall beyond the pale of justice’ (Gauthier 1986: 268). It follows in Gauthier’s
terms that these groups of people are merely societal parasites and that the best
they can hope for from the strong is mercy and not justice (cf. Lomasky 1987:
161; Buchanan 1990: 237). Barry and Matravers (1997) and Kymlicka (2002:
133-134) also argue that the implication of Gauthier’s argument is that newborn
babies do not qualify for considerations of justice because babies cannot contrib-
ute anything to society. The austere nature of this libertarian version of justice
could not be clearer. But herein lies the contradiction of this theory, for if indeed
justice is predicated on nothing other than the pursuit of utility maximization by
self-interested egoists, why is it not rational for the more able to completely elimi-
nate the weaklings of this world as this would surely mean a greater abundance of
resources? Why should I share the land and the valuable fruits in it with my poor
neighbour when I could just as easily eliminate him altogether without causing
myself any discomfort? And why should stronger countries tolerate weaker coun-
tries when they could make themselves even richer by sacking them and taking
over their lands and resources?

Proponents of the libertarian notion of justice realise that this is a serious
contradiction in their theory. Their response is usually to claim that justice as
self-interested reciprocity works because people are roughly of equal power. They
claim that, by and large, everybody has something with which to bargain (Hobbes
1968). However, it is very doubtful whether this Hobbesian thesis of ‘cumulative
equality’, which is so vital for the coherence of Gauthier’s thesis, has ever held.
If, by any chance, it did hold at the time that Hobbes wrote it, it definitely could
not be said to be plausible now. With the exponential increase in the dispari-
ties of wealth within and between nations and the rise of military, technological
and material superpowers, no philosopher can afford to base his or her theory of
justice on the apparent or cumulative equality of persons or nations. Shue (1992:
374-379) brings out this point clearly with respect to the climate change regime
when he observes that, if justice is based on rational bargaining and only intended
to advance narrow interests, countries such as Haiti and Sudan may never hope
to secure justice from a country such as the USA as it is clear that these countries
do not have any chips with which to advance their interests. Overall, ‘it is doubt-
ful that mutual advantage theorists really believe in this assumption of a natural
equality in bargaining power. Their claim in the end is not that people are equal
but rather that justice is only possible insofar as this is so’ (Kymlicka 2002: 134,
italics in the original). Besides, even if we accept for the purpose of this argument
that everybody does have something with which to bargain (we shall not accept
this), it would still not be the case, for reasons already adduced above, that justice
rests solely on the outcome of rational bargaining contracts.

Conclusion

The foregoing is obviously only a brief précis of what is ultimately a much longer
argument, but it suffices, I think, to show that the two ideas of justice have serious
internal weaknesses. On a more confident note, though, one can say that the ap-
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peal of justice as self-interested reciprocity and justice as property rights by state
parties within global environmental governance circles lies in their close ‘fit” with
the prevailing neoliberal ideology. But although both ideas of justice have initial
attractive features, such as attempting to give people considerable liberty to live
their lives in accordance with their own conceptions of the good, they ultimately
fail upon closer scrutiny to provide a promising basis for the pursuit of global sus-
tainability. The reasons are that, although the concept of sustainable development
emphasizes politics of the common good, a strong commitment to the meeting of
basic needs and common resource management, the two ideas of justice empha-
size heterogeneity in the conception of the good, minimal state, moral pluralism
and inalienable property rights.

For the most part, proponents of neoliberalism are aware that the radical nor-
mative prescriptions embodied in the Brundtland conception of sustainability are
extremely difficult to reconcile with the values that underpin neoliberal philoso-
phy. At the same time they are aware of the urgent need to articulate some form
of coherent response to global environmental problems as well as the distributive
questions integral to these problems. This in part explains the increasing debates
over environmental issues in Western democracies and the questions of fairness
in international regime development circles. In the next and concluding chapter
I aim to review some of the processes and key discursive tools with which advo-
cates of neoliberalism have attempted to co-opt the ideas of distributive equity
inherent in the concept of global sustainability and especially as it relates to the
operation of environmental regimes. Principally, I will argue that the ‘neoliberal
consensus’ has come to dominance in specific discourses of environmental gov-
ernance of which the notion of ecological modernization is the core narrative. The
key function of the ecological modernization narrative has been to reconcile the
‘radical normative aspirations of global sustainability’ (Benton 1999: 199), such
as the demand for distributive equity, with the core ideals of neoliberalism, which
are market rationality and economic growth. However, I will argue that, to the
extent that this project succeeds, the quest for global sustainable development and
environmental equity by the South within the context of environmental regimes
will remain elusive.



9 Global justice and neoliberal
environmental governance

So far, it has been demonstrated that ethical ideas and moral values form integral
aspects of regime development and international co-operation for sustainability.
In fact, it would appear, at least from the perspective of North—South relations,
that distributive bargaining rather than environmental protection is the defining
feature of international regime efforts. The empirical analysis provides insights
into the shifts and tensions that occur in both policy and discursive terms as a
result of the increasing contentions for distributive justice in the operation of
multilateral environmental regimes. It transpires, however, that, although equity
aspirations and concepts exert a significant impact on the rule content and norma-
tive structure of international regimes, it is the policies and programmes that “fit’
neoliberal interpretations of justice which ultimately prevail in the design of the
core rules of global environmental regimes. The confrontation of these neoliberal
ideas of justice with the ethical prescriptions of sustainable development as ar-
ticulated by the Brundtland Report nonetheless suggests that the neoliberal ideas
of justice do not provide a hopeful base for the pursuit of global sustainability or
the ideas of justice inherent in the concept. In this last chapter I explore some of
the implications of the attempt to co-opt the ideal of global sustainability and the
radical distributional demands inherent in it for neoliberal ends. The chapter starts
with a brief commentary on the concept of neoliberalism, focusing on its relation-
ship with the prevailing ideas of justice in multilateral environmental regimes.
Next, I discuss how the hegemony of the neoliberal political economic doctrine
translates to the dominance of specific discourses on environmental governance
of which the notion of ecological modernization is the key narrative. The main
function of this key narrative has been to weaken the radical normative elements
of the concept of sustainability, especially the emphasis on global egalitarian dis-
tribution, and, ultimately, to reconcile the ideal of sustainable development with
the neoliberal values. In the final section I highlight some of the implications of
this value contest (between ideas of sustainability and neoliberalism) on the study
of international environmental regimes.
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The hegemony of neoliberalism

Neoliberalism is the most important political economic agenda of our time. It is
the set of ideas that form the basis of the current political economic system, to
which many of the industrialized countries and, indeed, most of the globe have
signed up to (Chomsky 1999: 2). In fact, given its pervasiveness and critical influ-
ence in our everyday lives, it is simply said that ‘we live in the age of neoliberal-
ism’ (Saad-Filho and Johnston 2005: 1).

But despite its pervasiveness and critical importance, the concept still defies
a purely theoretical and concise definition. According to Campbell and Pedersen
(2001: ix), the concept posits ‘a very complex multidimensional project that in-
volves changes in a plethora of institutional arena: substantive and discursive,
formal and informal, economic and political; public and private; global, national
and local’ (Campbell and Pedersen 2001: ix). For Jessop (2002: 453), the concept
connotes a ‘polyvalent conceptual assemblage in economic, political and ideolog-
ical discourse . . . with many disputes over its scope, application and limitations’.
Peck (2004: 394) describes it as a ‘perplexingly amorphous political economic
phenomena’, so difficult to define with great precision. The reason for this accord-
ing to Filho and Johnston (2005) is that, unlike capitalism, neoliberalism does not
define a specific mode of production but rather ‘straddles a wide range of social,
political and economic’ experiences, some of which are abstract rather than con-
crete. They cite the ‘growing power of finance’ as one of the abstract dimensions
of neoliberalism and the increasing privatization of public service utilities as one
of its more concrete manifestations.

In general, despite its polyvalence and amorphousness, the effect of neoliberal-
ism is well recognized and its key features are both well studied and increasingly
documented in the literature (Jessop 2002, McCarthy and Prudham 2004, Harvey
and Peck 2002; Saad-Filho and Johnston 2005). According to Susan George the
main ideas are ‘that the market should be allowed to make major social and politi-
cal decisions; that the State should voluntarily reduce its role in the economy; that
corporations should be given total freedom; that trade unions should be curbed;
and that citizens should be given less rather than more social protection’ (George
1999: 1). Neoliberalism ‘at its core entails a commitment to extending the com-
petitive relations of the market as far as possible, keeping state intervention to a
minimum’ (Holifield 2004: 286). According to Mansfield (2004: 314) it involves
‘the emphasis of a particular perspective that links property rights specifically
to profit maximization with the underlying assumption that market rationality is
natural, universal and inevitably leads to the greater good’. ‘The whole point of
neoliberalism’, for George (1999: 2), is ‘that the market should be allowed to
determine the fate of human beings and that the economy should dictate its rule
to the society and not the other way round’. In international relations and the
political economy it demands the dismantling of trade barriers, global economic
integration, free capital mobility and export-led growth. For Paterson (1996b:
168), neoliberalism has ‘three main roots’, which include ‘supply side economics,
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monetarism and public choice theory’, all of which are geared to cut inflation,
encourage enterprise and minimize state intervention.

Overall, the emerging consensus, which is reflected in the statement of Saad-
Filho and Johnston noted above, is that neoliberalism can be conceptualized both
as a thought abstraction and as a distinct phenomenon with substantive content,
technique and causal processes (Peck and Tickell 2002; Jessop 2002; Castree
2006). The former speaks to the ideology of neoliberalism, which in its pure form
entails a utopian vision of market forces completely liberated worldwide with
the state altogether ceding its socio-economic and resource-allocating roles to
the market (Brenner and Theodore 2000; Castree 2006: 2). ‘Actually existing
neoliberalism’ (Brenner and Theodore 2002), on the other hand, speaks of the
myriads of restructuring projects and the hybrids of contemporary policies and
programmes designed to realize this vision. The value in drawing this distinction
is that one can expect ‘actually existing neoliberalism’ to exhibit specific issue-
area and spatiotemporal characteristics, which result from the interaction between
particular sets of neoliberal policies and existing institutional and socio-economic
contexts. The essence, then, is that variations in the outworkings of neoliberal
ideology can be expected, even when the root ideas of the political economic
philosophy remain unchanged.

Of course, depending on one’s orientation, one might have problems with
this rather broad and somewhat fuzzy characterization. Accordingly there are
some who doubt the analytical usefulness of the concept, contending that, in the
absence of a concise description, the concept of neoliberalism is a non-starter
in the analysis of the present character of the prevailing socio-political system.
Clive Barnett, for example, contends that ‘there is no such thing as neoliberalism’
(Barnett 2005: 9). He argues that the extreme amorphousness of the phenomenon
means that neoliberal policies, however they are defined, produce a set of unique
institutional and socio-economic configurations, which make it inappropriate to
speak of the concept in plenary terms. For Barnett, therefore, the vocabulary is at
best a consolation for the aspatially-minded leftists, perpetually preoccupied with
identifying and criticizing so-called hegemonic ideologies. As he puts it:

The vocabulary of ‘neoliberalism’ and ‘neoliberalization’ in fact provides a
double consolation for leftist academics: it supplies us with plentiful opportu-
nities for unveiling the real workings of hegemonic ideologies in a character-
istic gesture of revelation. In so doing, it invites us to align our professional
roles with the activities of various actors ‘out there’, who are always framed
as engaging in resistance and contestation.

Drawing from Barnett, Noel Castree equally calls to question the bourgeoning
research agenda on neoliberalism, describing it as ‘traveling down a road to no-
where’ (Castree 2006: 2). His case, similar to that of Barnett, is that neoliberalism
is ‘impure’ on all scales — global, regional and local. And given, therefore, the
highly contextual nature of the phenomenon, it implies, he says, that ‘neoliberal-
ism depicted over and above context is a pure archetype; something that has no
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consequence or existence in itself” (Castree 2006: 4). He argues that the histori-
cally specific and spatiotemporal variations that characterize different projects of
neoliberalization entail that what emerges on the ground is not variants of neolib-
eralism but ‘rather a qualitatively distinct phenomenon in its own right: namely,
an articulation between certain neoliberal policies and a raft of other social and
natural phenomena’ (ibid.: 4).

In response, one can say that these concerns — which understandably ema-
nate mainly from political geographers concerned mainly with spatially specific
analysis — are helpful insofar as they serve to highlight the multivariate nature of
neoliberalism. They remind us that we are not looking for a specific and non-vari-
ant system of production or political economic tools (cf. Saad-Filho and Johnston
2005: 2) but a certain family resemblance of ideas, which, as Castree himself
crucially recognizes, engineers ‘substantial commonalities of processes and out-
comes’ (Castree 2006: 5). The concern against totalizing claims from these geog-
raphers is therefore largely misplaced when posited as a denial that neoliberalism
has a set of core ideas which are identifiable across space and scale or that these
policy ideas are not hegemonic in today’s political economic system. A possible
reason why one may wish to contest the global hegemonic status of neoliberalism
could reside in a narrow understanding of the concept of hegemony. For if under-
stood in the Gramscian sense, the complexity associated with ‘actually existing
neoliberalism’ serves to underscore rather than raise doubts over its hegemonic
status. Gramsci is clear that the successful establishment of hegemony involves a
series of compromises and conciliations (which unavoidably confers complexity
upon the hegemonic idea). His argument is that these compromises and concili-
ations are designed to normalize and integrate institutions and societies into an
orbit that is nonetheless controlled by a set of identifiable core ideas which are
mostly cast in universal terms (cf. Cox 1983; Lee 1995; Levy and Newell 2005).
Complexity is an important feature because, contrary to more traditional under-
standings, the principal means of dominance is consensus rather than coercion.
Hegemony is thus established when the leading class (read states) has managed
to embed its interests in institutions and civil societies such that the spontaneous
workings of these institutions serve the core interests of the leading class while
simultaneously appearing to be gainful to the consenting subalterns. This process
ostensibly involves a series of non-core threatening ‘concessions to subordinate
classes in return to acquiescence in bourgeois leadership’ (Cox 1983: 163). What
eventually emerges, then, is a set of core ideas overlaid by a highly complex
structure of policies and practices, which can sometimes seem ‘perplexingly
amorphous’ and indeterminate. The hegemonism resides in the fact that this set of
ideas has ‘won legitimacy’ over alternative ways of looking at the world and, to
the more powerful, represents the existing reality and only way of analysing the
global system. It is equally ideological because it helps to create in people certain
modes of behaviours and expectations consistent with a given social order (Cox
1983: 135).
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Neoliberalization of global environmental governance

An overwhelming majority of the scholarship on neoliberalism focuses on the
concept mainly as an economic project. Accordingly, much of the emphasis has
been on the implications of the neoliberal project for capital and labour relations
and the monetary policies of states, although a large number of studies have also
looked at its implications for state and civil society relationships (Chomsky 1999;
Brenner and Theodore 2002; Lapavitsas 2005). Often neglected in the scholarship
is the fact that the neoliberal project also has very distinctive environmental and
normative dimensions. Indeed, as McCarthy and Prudham (2004: 276-278) re-
cently observed, it is very logical to claim that neoliberalism is first and foremost
an ‘environmental project’ to the extent that its key defining features are found in
the articulation of new social relations to nature and the reconfigurations of prop-
erty relations via the legitimization of commons enclosure, the intensification of
specific dimensions of primitive accumulation and the comodification of nature
(cf. McCarthy 2004: 327; Jessop 2004; Liverman 2006). Of course, there are nu-
merous studies that focus on the impact of neoliberal reforms on the environment
but, as McCarthy and Prudham (2004: 275) observe, there has been compara-
tively little analysis on the various ‘tensions and parallels between neoliberalism
and environmentalism as ideologies’ and on ‘the manifestation of neoliberalism
as environmental governance per se’. Levy and Newell (2005: 5) largely cor-
roborate this point when they note that initial environmental politics scholarship
tended to portray most economic reforms directed at environmental protection as
mere ‘green-washing’ ad hoc programmes designed by corporate actors for public
relations purposes, whereas in reality what is happening is a much deeper and
strategic attempt to co-opt environmental questions and patterns of environmental
governance into the dominant modes of the political economic system.

At the same time, the ubiquity and pervasiveness of neoliberalism sometimes
creates the impression that it is an immutable, inviolable divine order handed
down to govern economic relations within and between states in the twenty-first
century and beyond (Chomsky 1999). Many proponents of neoliberalism believe
that it is the only realistic alternative to poverty, misery and global economic dis-
aster. Yet ethical analysis, such as has been conducted in previous sections, clearly
reveals that neoliberalism draws upon only one set of values and norms among
many possible alternatives. Furthermore, they point to the fact that neoliberal
environmentalism, that is environmental governance predicated upon neoliberal
values, has specific historical and spatiotemporal dimensions.

Weale (1992), Eckersley (1995), Hajer (1995) and McCarthy (2004) among
others have presented thorough accounts indicating how a commitment to the
neoliberal political ideology by the dominant sections of the globe translated into
a systematic and sustained attack on traditional tools of environmental policy.
The efficiency and legitimacy of regulatory mechanisms were questioned and
the new discourse centred on the preference for market-based and voluntary
approaches (Weale 1992; Eckersley 1995: 8-10; Meadowcroft 2005; Christoff
2005). However, much scholarship has shown that, although the argument of ef-
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ficiency provided ‘the rhetorical veneer’ (Eckersley 1995: 10) for the promotion
of the market-based approaches to environmental protection, the core reason lay
in the desire to normalize the radical strains in environmentalism and bring it into
the ideological framework of neoliberalism.

A critical plank in this project came in the form of the ecological moderniza-
tion discourse, which essentially involved the attempt to reconstruct the relation-
ship between environmentalism and the neoliberal political economic philosophy
to make them seem more harmonious (Weale 1992; Hajer 1995; Mol 2000). John
Barry captures this point well when he argues that the starting point of ecological
modernization theory is an outright denial of the notion that environmental pro-
tection and the neoliberal economic model are incompatible and an expression of
faith in the possibility of equilibrating the apparently opposing demands of both
philosophies. The narrative, he says, ‘marks a new environmental policy discourse
from within the existing institutions of the liberal state . . . [with its] strength as
an ideology lying mainly in its capacity to render the imperative for economic
growth compatible with the imperative to protect environmental quality’ (Barry
B 1999: 114). In the bid to achieve this ‘reconciliation’ the theory relies on three
key meso-narratives. These include an emphasis on (i) science and technology,
(i1) economic instruments and market rationality, and (iii) governmentality and
voluntarism, that is the promotion of individuals and voluntary organizations’
activities as a means for national and environmental protection (Weale 1992; Eck-
ersley 1995; Mol 2000; McCarthy 2004; Betsill and Bulkeley 2006; Sending and
Newmann 2006; Paterson and Barry 2005).! Ecological modernization in general
‘stresses the importance of economic and market dynamics in ecological reform
and the role of innovators, entrepreneurs, and other economic agents as social
carriers of ecological restructuring’ (Mol 2000: 313).

For Weale (1992), ecological modernization does not simply aim to achieve
reconciliation between environmental protection and economic growth, it equally
‘sees the possibility of achieving economic growth by attending to environmen-
tal quality’ (p. 76; cf. Bernstein 2001: 3). According to this view, environmental
protection is actually seen as a basis for future growth. The core premise for this
optimism according to Mol (2000) is faith in the roles of science and technology.
The hope lies in the expectation that there will be ‘changes towards more ad-
vanced environmental technologies which not only redirect production processes
and products into more environmentally sound ones, but also the engagement in
the selective contraction of large technological systems that can no longer fulfil
stringent ecological requirements’ (p. 313). In modern Western societies, ‘techno-
centrism’ or ‘technological environmentalism’ (Pepper 1996: 37) represents the
official dominant set of attitudes to nature at both the national and the interna-
tional level.

The manifestation of this mindset was frequently encountered in the empirical
chapters. The USA has up till now refused to ratify the Basel Convention on the
Transboundary Movements of Hazardous Wastes and their Disposal, arguing that
what is needed is not a ban on the shipment of wastes to poor developing countries
but a convention that concentrates its efforts on promoting the development of
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technologies that minimize waste production. A similar argument also marks its
position on the climate change issue. The US government maintains that it is
against the Kyoto accord mostly because the agreement does not give priority to
the role of technology in combating global climate change. It is against this back-
ground that the US government in July 2005 signed the so-called Asia-Pacific
climate pact (with Australia, China, India, Japan and South Korea), which focuses
almost exclusively on how to develop, deploy and transfer clean technologies as
a means to address climate change.

In terms of market rationality, ecological modernization vigorously promotes
the idea that it is possible to achieve a win—win situation between ecological in-
tegrity and economic development. The starting point in this regard is usually the
observation that developed countries generally have higher environmental stand-
ards and more sophisticated environmental regulations than developing countries.
This condition is directly linked to the high material production and economic
growth in the Western democracies, which is intimately connected with techno-
logical innovations. Accordingly, it is admitted that free market capitalism might
initially lead to environmental degradation but that it simultaneously provides the
sorts of resources that are required to maintain a high standard of environmental
protection (Anderson and Leal 1997; Bhagwati 1993). McCarthy (2004: 327-328)
expresses the point very succinctly:

The argument, in essence, is that industrialization does cause rapid envi-
ronmental degradation, but that as economies mature towards a more post-
industrial sectoral mix and wealth increases to the point where people can
worry about more than bare survival and reproduction, production becomes
more efficient and people choose to direct a growing share of surplus towards
environmental protection leading to rapid improvement in environmental
quality and better conditions than if people were trapped in pre-industrial
economies.

Although this argument on the surface seems appealing, it does contain the im-
plication that priority must be accorded to policies that secure economic growth
in the event of any conflict between such policies and those pressing for more
environmental protection. The empirical analysis provides much evidence on the
manifestation of this logic in the design of international environmental policies.
The rejection of Part IX of the Third United Nations Conference on the Law of
the Sea (UNCLOS III) as well as the emphasis on emission trading, voluntary
offset schemes and the clean development mechanism in the Climate Change
Convention are all notable examples. In fact, although industrialization and the
pursuit of economic growth are the root causes of anthropogenic climate change,
corporate actors continue to retain a ‘sacred cow status’ in the global effort to
tackle climate change. Indeed, in some quarters, the perception is not so much
that these actors are the cause of climate change but that they are the only hope
for solving the problem of climate change (Watson 2006; Walhain 2006). Simi-
larly, many ordinary citizens in the West, despite expressing positive sentiments
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towards environmentalism (as conceived in the Brundtland sense), are extremely
antagonistic to any environmental policy that is perceived as retarding economic
growth. Sarah Hendry, the Head of the Global Atmosphere Division in the UK
Department for Environment, alluded to this point when she said that any govern-
ment that neglects economic growth in the pursuit of climate mitigation will not
live long to implement its decision.?

Governance-wise, there has been an unprecedented use of market instruments
in the pursuit of environmental protection at the international level in the last
decade. Jordan et al. (2003), for example, report that there has been up to a 50 per
cent increase in the use of instruments such as eco-labels, eco-taxes and eco-man-
agement and auditing systems (EMAS) as a means of addressing environmental
problems in Western industrialized countries between 1989 and 1995 (Jordan et
al 2003: 3). According to Dobson (1998: 488) the philosophy of these instruments
lies in the ‘idea that we could buy our way to sustainability while producers of
goods invented even more exotic ways of enabling us to do so’.

The last major element in the environmental modernization discourse comes in
the form of the emphasis on public—private partnerships (PPPs), non-governmen-
tal organizations (NGOs) and other such voluntary non-state actors as vanguards
for environmental governance at national and global levels. There exists a huge
amount of literature focusing on the role of non-state actors in the steering of the
wheel of global environmental governance; these include NGOs, transnational
networks, businesses and PPPs and hybrid networks (Wapner 1997; Newell 2000;
Higgott et al. 2000; Josselin and Wallace 2001; Betsil and Bulkeley 2006; Ole and
Newman 2006). Although there are a few voices of caution (see McCarthy 2004;
Holifield 2004; Christoff 2005; Barry and Eckersley 2005), the majority of these
analyses seem to assume that we are witnessing the emergence of a global civil
society capable and united in its aim of wresting power from the state or at least
generating the sustained pressure needed to keep states on the path of ecologically
sound and equitable global development. This literature has diverse theoretical
underpinnings, from Foucault’s governmentality theory to James Rosenau’s no-
tion of governance and Polanyi’s ‘dual movement’, but, on an empirical level, it
mostly seems to draw inspiration from the US environmental justice movement,
which centres on the putatively successful campaign against the disproportionate
siting of waste factories in black neighbourhoods.

Now, I do not think that it is reasonable to suggest that these neoliberal op-
tions and approaches have no merit whatsoever. But it remains the case that their
underlying philosophy is such that it cannot be wholly reconciled with that of
global sustainability as articulated in the Brundtland Report. Ted Benton makes
this point in asserting that, ‘while neoliberalism has proved extremely flexible
and capable of adapting to most unlikely contexts, some of its key features remain
wholly irreconcilable with the radical normative aspirations’ of global sustain-
ability (Benton, 1999: 199). These radical normative aspirations, according to
Benton, most notably include the requirement for global redistribution of wealth
along egalitarian principles. McCarthy (2004) puts the point equally succinctly.
He says:
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Advocates of ecological modernization theory too seldom recognize the par-
allel between their prescriptions and the received wisdom of neoliberalism:
faith in markets and civil society over state; faith in capital to regulate itself
voluntarily; and a firm conviction that economic growth can overcome nearly
any obstacle, while questions of distribution and equity must wait on the back
burner.

It has already been noted in several places in the previous sections that it is
essentially the fundamental mismatch between the distributional demands of
sustainability and the policy space available to states on the basis of a wider com-
mitment to the neoliberal doctrine which is mostly responsible for the tensions
and contradictions in the language and policies of regimes. In the next section
I attempt to unpack the key meso-narratives that form the nexus of neoliberal
governance with the aim of revealing the extent to which they ignore questions of
distributive equity.

Environmental justice and neoliberal environmental
governance

The central philosophy of neoliberal environmental governance boils down to
the assumption that ‘the on-going, internal dynamics of capitalist modernity
can be harnessed to improve environmental quality’ (McCarthy 2004: 328). As
a conciliatory philosophy, ecological modernization seeks out the possibility of
preserving the basic structure of the capitalist society while permitting marginal
adjustments in current technical, economic and institutional arrangements. Hence,
Weale (1992: 89) describes it in terms of searching out the ‘point of equilibrium
between the imperatives of capital accumulation, political legitimacy and envi-
ronmental protection’. The faith is that ‘structural design in the modern industrial
society can be rectified up to the point that environmental problem is perfectly
solved’ (Mol 2000: 313). Therefore, the philosophy underpinning neoliberal envi-
ronmental governance has little or nothing to say about power, about the political
economy source of scarcity and about distributional politics. While emphasizing
a simple faith in technocratic solutions to the environment and in modest ‘eco-so-
cial restructuring of the basic institutions of the techno-system’ (Huber 1985: 56,
cited in Mol 1996: 313), it remains dangerously silent on the wider distributional
import of enclosure and the other transformations in the social relations with na-
ture that neoliberalism as an environmental project entails. Indeed, the empirical
materials covered in this work and the foregoing discussions would suggest that
the most significant inadequacy of neoliberal environmental patterns of govern-
ance is their inability to countenance questions of distributive equity inherent in
the concept of global sustainability.

Benton (1999) has briefly considered the implications of the pervasive norms
of neoliberalism on aspirations for distributive justice in international institutions
for sustainability. He emphasizes that these institutions have evolved and continue
to function in a capitalist context so that, although notions of justice informed by
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the Brundtland Report tend to serve as regulative ideals, intense tensions remain
between these normative aspirations and the tendencies and ‘practicalities of con-
temporary capitalism’ (ibid.: 209). For Benton, capitalism’s problematic relation-
ship with environmental justice issues will not be resolved by simply trying to
offset or correct ‘market failures’, as the dynamic tendency in market systems
for overexploitation is not a consequence of market failure but the very form of
calculation that constitutes the market. Benton puts it very succinctly:

Given the current institutional forms, power relations and economic norms
which govern patterns of growth in the world systems, the proposal to target
growth at meeting the needs of the poorest whilst preserving the environmen-
tal needs of future generations is simply not a feasible option. The prevailing
institutional forms are such as to favour the subsumption of residual norma-
tive commitments to justice and environmental protection into an economist
reading of sustainability as a project aimed at preserving the future resource
base for future capital accumulation on a global scale.

(Ibid.: 225)

For Benton, this situation, as for Hayward (2002), is not the same thing as
saying that sustainable development is a smoke screen for business as usual or
for masking a more fundamental conflict between the interests of the rich North
and the poor South, not least because the concept of global sustainability has re-
sulted in an increase and not a decrease in the number of debates on North—South
equity. Rather, it suggests that, although sustainable development was originally
formulated with a view to striking a balance between capitalist exploitation and
distributive justice, the implementation has been difficult in institutions for global
environmental governance because of the appeal of neoliberalism and the ways in
which important segments in the North and South have subscribed to it.

Julie Davidson (2000: 25-37) corroborates this point. She argues that the core
problems encountered in designing intuitively just and equitable environmental
policies at the global level arise mainly from the fact that the prevailing ideas of
justice stem out of ‘a particular set of politico-economic components, in which
the pursuit of individual freedom and welfare defined solely in material utilitarian
terms have been elevated to an ethical and political ideal’. Continuing, she notes
that these politico-economic components conflict with ‘the strong normative
dimensions embodied in the radical version of sustainability’, and so represent
the major obstacle in ‘addressing concerns about ecological integrity and global
social justice’. Barry (Barry B 1999: 117) equally alludes to this point when he
argues that neoliberal environmental governance is a highly disciplinary approach
to global environmental questions in that the process of ecological management
remains heavily weighted in ‘favor of dominant industrial interests’. For Barry,
the approach is insistently ‘concerned with finding means to specific ends and is
unable to articulate the full range of normative issues relating to social-environ-
mental affairs’ (ibid.: 117).

Many other scholars have provided very useful insights into the inherent
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contradictions between the dominant modes of neoliberal governance and the ideal
of global environmental justice (Daly 1996; Sachs 1999; Redclift 2000; Holland
2000; Bernstein 2001; Martinez-Alier 2002). Herman Daly stresses the point that
much of the perception that the dominant neoliberal approaches to environmental
governance can secure global sustainability resides in the fact that the impera-
tive of distributional politics implied in the notion of sustainable development
is either often completely neglected or conflated with the concept of allocation.
He argues, however, that allocation is concerned only with supply and demand,
based on income, wealth or capacity to pay. This implies that an allocation is said
to be efficient insofar as what is demanded matches what is produced. Distributive
equity, on the other hand, is concerned with the underlying institutional structure
and power relations, which influence how income, wealth and the capacity to pay
are allocated within and between countries. It follows, he says, that whereas a
given allocation is either efficient or inefficient, a given distribution is either just
or unjust. Moreover, whereas the market can ensure efficient allocation, it cannot
ensure just distribution (Daly 1996: 158—60; Okereke 2006a).

Daly’s argument is very important because it makes clear that, even if it is
accepted that market rationality can lead to greater environmental protection, it
does not necessarily follow that the various segments of the global community
will be well placed to enjoy comparable levels of ecosystemic integrity and ma-
terial well-being arising from a consistent application of market approaches to
environmental management. This in part was the basis of the argument of the
developing countries against the principle of prior informed consent (PIC) during
the elaboration of the Basel Convention. They pointed out that it was dubious to
rely on market forces to determine the terms of the distribution of an environmen-
tal bad (in this case hazardous wastes) under the condition of immense economic
asymmetry between the South and the North. The general position is that, unless
there is first a fundamental restructuring of the global economic infrastructure,
which currently works in favour of the dominant North, it would be extremely
unreasonable to expect that the unseen hand of the market can guarantee a just
distribution of environmental goods or bads between the North and the South
(Okereke 2006a). Indeed, the injustices that characterize the siting of hazardous
waste plants in the USA and other industrialized countries attest to the fact that
the market rationality argument is equally untenable even within countries that
have the benefit of advanced environmental regulations and effective political
authorities. It is against this background that Low and Gleeson (2001: 3) argue
that the only condition which can guarantee a just distribution of environmental
goods, both within and between states, is viable political struggle and democratic
politics:

There is no alternative to political struggle, deliberation and action to arrive
at a just distribution. Just as the market is needed for allocative efficiency,
so some form of democratic politics is needed for just distribution. . .. To
solve the problems of distribution and scale, the world would need all the
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political and ethical creativity and skill it can muster to develop new political
methods.
(Low and Gleeson 2001: 3-4)

But herein lies another problem of the efforts to reconcile neoliberal envi-
ronmental governance with the distributive aspirations embedded in the ideal of
global sustainability. For, as noted earlier, one of the cardinal features of neolib-
eral environmental governance is the reliance on science and so-called expert
knowledge groups for the definition of and solution to environmental problems.
However, as Barry very well notes, ‘technological environmentalism’ remains
intimately connected ‘with the environmental discourse of policy elites and sci-
entists close to the corridor of power’ (Barry 1999: 113). Its key component is
the belief that ‘the objective scientific “experts” are those in whom trust should
be placed when it comes to decision-making about the environment. Because of
their relative ignorance the general public are disqualified from participation in
this process at any level but the most general’ (Pepper 1986: 37). This explains the
sharp rise in the profile of international epistemic communities and the reliance
continually placed upon them as credible sources of international environmental
decision-making (see Haas 1992).

‘The increasingly scientized veneer of modern environmentalism’ (Hawkins
1993: 223) has created a dynamic in which those who are able to position them-
selves as ‘experts’ gain leverage over the ‘lay people’ in setting the agenda and
deciding options for global response strategies. At the same time, the elevation
of certain methods and prescriptions in our epistemologies (Breyman 1993) also
means that environmentalism, according to Hawkins, ‘has been rapidly trans-
formed into depoliticized, managerialist discourse, in which neoclassical resource
economics and national environmental accounting are being merged into frame-
works that serve to limit public discourse’ (Hawkins 1993: 223). It follows that, if
Low and Gleeson are right in asserting that deliberation and political struggle are
indispensable conditions for achieving distributional justice, one would be hard
pressed to expect that the marginalized South could ever hope to secure just poli-
cies in global environmental regimes. David Schlosberg has this scenario in view
when making the argument that participation and recognition should be given
increased emphasis in the discourse of global environmental justice (Schlosberg
2005: 102-107, 2006). And yet the point has to be made that there is a difference
between participation and quality participation. At present, most accounts of the
process of environmental decision-making tend to conflate attendance with par-
ticipation. But frequently, the impression that one gets from observing negotiation
processes is that developed country parties operate from the mindset that develop-
ing country parties lack necessary information and would thus likely come to an
‘informed’ conclusion if they were sufficiently educated with respect to the issues
at stake. For example, during the elaboration of UNCLOS III, one US negotiator
came with charts and figures calculated in some cases to three decimal places. His
aim was to convince representatives of Southern states that they would gain more
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in financial terms if they allowed the seabed regime to be designed in ways that
ran solely on a free market basis (Friedheim 1993).

Another key element in the neoliberal environmental governance philosophy
that requires close examination is the argument that Western-style industrializa-
tion and capitalist economies are merely necessary stages that must be passed
on the road to an ecologically stable society. The logic, as noted, is that capital-
ist economies provide both the wealth and the technological know-how that are
required to maintain a high standard of living, enforce advanced environmental
regulations and secure sound ecological integrity. According to this view, it is
better to concentrate on pursuing industrial economic growth worldwide as this
would provide a share of surplus that could be plugged back to improve environ-
mental standards globally. Again, the fact that the environmental quality of the
industrialized countries is generally better is used to buttress this argument.

Now, there is no doubt that a certain degree of poverty leads to a greater despo-
liation of the environment. For example, a considerable amount of energy could
be saved if the millions of people in developing countries who currently depend
on woodburning for their daily cooking and heating needs were to have access to
more energy-cfficient heating systems. As the Brundtland Report clearly admits,
poverty can lead to more environmental destruction under some circumstances.
However, it is very difficult to stretch this argument to say that Western-style
capitalism is an inevitable prerequisite for achieving global environmental sus-
tainability. First, as many empirical studies show, about 10 times more resources
would be needed if the whole of the global population was to consume as many
resources as those in the industrialized countries. Studies deploying the concept
of the ‘ecological footprint’ and ‘ecological space’ make it clear that the economic
prosperity achieved by the developed countries was, and still is, heavily ‘depend-
ent on extra territorial productive capacity through trade or appropriated natural
flows” (Nijkamp et al. 2004: 751; cf. Wackernagel and Silverstein 2000). In many
cases these studies indicate that the developed countries have already exceeded
their share of the world’s resources and are feeding on those of the developing
countries (Wackernagel and Rees 1996; Haberl ez al. 2004, Monfreda 2004). These
data show, as Wackernagel and Silverstein (2000: 393) put it, that ‘their footprint
has grown larger than their actual territories can sustain, such that they now run
an “ecological deficit”’. In fact, those who ‘emphasize the positive potentials’
(McCarthy 2004: 328) between capitalist growth and environmental justice are
wont to neglect the extent to which the material prosperity enjoyed in the North
is directly related to the environmental degradation and economic poverty that
is experienced in the South (Gokay 2006; Okereke 2006b). For example, to the
same extent that industrialized countries have built their development on cheap
oil, oil-producing developing countries have been deprived of valuable income
and opportunities for improved well-being (Gokay 2006; Fouskas 2006; Mofford
2006). Even now, developed countries, which comprise 25 per cent of the world’s
population, consume 70 per cent of the world’s energy, 85 per cent of its timber
and 78 per cent of its metals. The degree of inequity is so glaring that even an EU
White Paper on Growth, Competitiveness and Employment (cited in Carley and
Spapens 1998: 29) has had to admit that:
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Extrapolating current industrial consumption and production patterns to the
entire world would require ten times the existing resources, which illustrates
the scope for possible distribution tensions and ecological problems at a glo-
bal level if current tendencies are not curbed.

Sachs (1999) argues that, prior to the rise of the notion of sustainable devel-
opment, established thinking favoured the reasoning that there are no limits to
growth. The concept of limitless growth, he says, went hand in hand with the no-
tion of the superabundance of environmental resources. For Sachs, the establish-
ment of dominant thinking in favour of limitless growth created an atmosphere
under which the justice discourses became effectively marginalized in interna-
tional economic arrangements, with discussions on development and economic
growth dominating the arena (Sachs 1999). The process (oversimplified) is as
follows. With the notion of well-being firmly entrenched in economic prosper-
ity, international justice came to be seen not so much as concerning itself with
(re)distributing wealth among nations but as increasing the total ‘pie’ that is avail-
able and creating more opportunities for more nations to share in the unending
resources through free trade, export stimulation and economic aid. This percep-
tion was supported by the hegemonic idea that there is no alterative to the market,
nor indeed is any alternative desirable, as the market is seen as providing the
best means of increasing wealth, spreading development and reducing injustices
(Bhagwati 1993: 42-49). This is the logic behind the flurry of international devel-
opment aid and related activities, which are mostly presented as acts of interna-
tional justice (Okereke 2006a).

Before concluding this section it remains to say something, albeit briefly, about
the relationship between the increasing reliance on non-state actors and PPPs as
a means of addressing global environmental challenges — a trend that in a sense
can be regarded as one of the most rapidly expanding phenomenon in global
environmental governance circles (Rosenau 1997; 1999; Wapner 1997; Young
1997; Newell 2000; Paterson et al. 2003; Collingwood 2006; Betsil and Bulke-
ley 2006; Dingwerth and Patterberg 2006). As noted, there are many theoretical
perspectives from which scholars have sought to explain this phenomenon, but
what seems to unite all of them is the belief that these actors have become a lot
more influential in the management of global environmental affairs. The general
impression is that globalization has led to the ‘dilution of government authority’
(Low and Gleeson 2001: 2) and that these agents have become insatiable because
of the changes in the nature and function of states. Interestingly, some scholars
perceive this development in the light of an emerging global civil society capable
of curbing the accumulations and exploitative impulses of both states and corpo-
rations (Risse-Kappen 1995; Wapner 1997; cf. Hunold and Dryzek 2005: 77).

But although sharing the vision of a strong global civil society expressed
in this body of work, it is important to recognize as well that voluntarism can
actually be the most subtle of the three dimensions of neoliberal environmental
governance. This is because the phenomenon can create a very powerful sense
of commonality while masking underlying politics of interest. At the same time,
the impression that there has been ‘a proliferation and diffusion of state power
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through institutional forms’ (McCarthy and Prudham 2004: 280), while not en-
tirely untrue, also tempts us to overstate how far these actors really upset existing
structures of power and how effective they are in performing the act of govern-
ance. It is not entirely surprising then that, despite the proliferation of literature
on governmentality and voluntarism, little scholarship exists that has considered
in detail how the orientation of states towards these actors define their approaches
or what Barry and Eckersley (2005: xvii) call ‘the critical independence of the
public sphere’ (cf. Hunold and Dryzek 2005: 77). Equally poorly understood is
the extent to which these actors contribute to decisive changes in the lives of the
marginalized sections of the world. Indeed, it is all too easy even for otherwise
critical scholars to forget, as McCarthy and Prudham (2004: 280) put it, that ‘faith
in corporate cultural shifts and direct citizen pressure to “green” capitalism is
suspiciously coterminous with the self-regulation and neo-corporatism charac-
teristic of neoliberalism more broadly’ (cf. Cox 1983; Jessop 2002). For instance,
Ryan Holifield’s work on neoliberalism and environmental justice in the USA
shed light on how what he calls ‘a special kind of neoliberalism’ by the Clinton
administration served to ‘normalize’ the aggrieved and restive approach to envi-
ronmental justice of non-white and poor communities by developing  “neocom-
munitarian” programmes to support political empowerment and economic self-
efficiency in marginalized communities’ (Holifield 2004: 285). In reality, though,
these programmes were actually designed to skirt the more radical collectivist
approach to environmental justice proposed by these communities, which chal-
lenges the power structures of the USA. In the end, the government converted a
radical movement for justice with a broad progressive agenda into a community
co-operative scheme that now focuses on building trust and self-help economic
empowerment. It is reasonable to suggest that much of the private governance
and voluntarism, which are encouraged and promoted as ‘new’ instruments of
global environmental governance, have different degrees of foundation in this
‘roll out’ neoliberalism (Jessop 2002), the aim of which is to preoccupy and pacify
aggrieved sections of the international community while leaving the fundamental
structural causes of environmental injustice unchanged.

We can deduce from the foregoing that, despite the force of the arguments upon
which neoliberal environmental governance is premised, the approach contradicts
the distributive equity element of global sustainable development. There are
doubts that, even in industrialized countries that boast well-informed civil socie-
ties and strong political authorities, neoliberal approaches to environmental gov-
ernance can secure a just distribution of environmental goods. Given, therefore,
the well-known massive economic, power and technological asymmetry between
the developed North and the poor South in the context of the added problem of
scale and anarchy associated with international relations, it is extremely difficult
to imagine how neoliberal approaches to environmental governance can be imple-
mented without compromising the demands of global environmental justice.
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Global environmental justice and regime analysis

What then are the implications of the foregoing discussions for the ways that
international environmental regimes are studied? The basic answer is self-evident
from both the analysis and the critique that were developed in the preceding sec-
tions of this work. It has to be quickly stated, however, that any attempt to provide
a comprehensive discussion on this issue would require a separate volume given
the extremely large and diverse scholarship that has been devoted to the regime
analytical research agenda over the past 20 years (Ruggie 1975; Keohane and
Nye 1977; Young 1980; Krasner 1983b; Keohane 1984; Haas 1989; Vogler 1995;
Hansenclever ef al. 1996; Arts 2000). But the few remarks that follow should be
enough to establish the basic point.

The starting point is to note that the study of international regimes arose prin-
cipally out of the dissatisfaction with what Haggard and Simmons call the ‘sharp
contrast between the competitive, zero sum “anarchy” of interstate relations and
the “authority” of the domestic politics’ (Haggard and Simmons 1987: 491). In
other words, the regime analytical research agenda emerged as a counterpoint to
the zero-sum ‘realist’ approaches of the international system in which interna-
tional politics is characterized solely in terms of power and the contest for relative
gains by state actors in an essentially anarchical international environment. The
popularity of the regime theory also resides in its departure from the once domi-
nant concept of international organizations with its focus on elaborate institutional
structures and international bureaucratic politics (Krasner 1983b). The regime
approach offered an alternative to these other two approaches because it placed
emphasis on norms as well as both implicit and explicit rules governing the be-
haviour of states in a defined issue-area. In doing so, room was made for compre-
hending the roles of informal practices and implicit understandings that underpin
international co-operation. John Ruggie, widely credited with first employing the
concept of regimes in the study of international co-operation, clearly meant it as
a way of capturing the multitude of discernable and fairly regularized patterns in
states’ behaviours that are not explicitly prompted or dictated by the existence of
international organizations or codified rules. In making the simple and profound
statement that ‘international behavior is institutionalized’, Ruggie (1975: 559)
meant to underscore what he calls the ‘intersubjective quality’ (Ruggie 1982: 196)
of international co-operation. This entails that the character of international co-
operation is not only discernible from the clearly stated conventions found in the
policies of the rule-making bodies but also ‘that there are underlying principles of
order and meaning that shape the manner of their formation and transformations’
(ibid.: 196). These underlying principles provide the ‘critical tacit understanding
that make the bare bones of legal text both comprehensible and workable’ (Vogler
2000: 21). This, in turn, speaks to the existence, albeit vaguely, of a given so-
cial purpose or teleology to which institutionalized behaviour is directed (Vogler
2003: 27).

But the scholarship of regimes did not eventually mature along this line. Rather,
the concept was cleverly hijacked by liberal ‘functionalists’ who began to use the
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concept of regimes more narrowly as a way of technically explaining interstate
co-operation. The focus then turned to modelling the strategic behaviour of states
and predicting the type and strength of regime that might result from such game-
theoretic constructs (Keohane and Nye 1977; Snidal 1985; Grieco 1988b). The
notion of collective purpose was abandoned as emphasis turned to understating
the variables (and later, in response to criticism, the mix of variables) that either
enhance or inhibit the interactions of rational state actors (Haas ef al. 1993; Young
1994, 1997). Although many analysts operating from this rational choice model
were quick to admit that patterns of state behaviour are influenced by underlying
norms, they maintained that such norms are altogether consistent with the pursuit
of national self-interests and therefore could not be understood in the moral sense.
For example, in reference to Krasner’s definition of regimes as ‘sets of implicit
or explicit principles, norms, rules and decision-making procedures around which
actors expectations converge in any given issue-area’ (Krasner 1983b: 2), Keohane
(1984: 57) cautions that norms, alongside rules and procedures, must be under-
stood in a deontological sense such that the terms are not taken as being capable
of generating obligations that ‘are morally binding regardless of considerations
of narrowly defined interests’. For, as he says, ‘to include norms [defined in the
sense of morality] in a definition of necessary regime characteristics would be to
make the conception of regimes based strictly on self-interests, a contradiction in
terms’ (ibid.: 57).

Indeed, it is fair to say that by the time the regime research agenda captured
the imagination of international relations scholars, it had come to be firmly associ-
ated with neoliberal institutionalism. According to this view, states were not only
conceived as rational egoists incapable of appreciating moral arguments but also
depicted as unitary actors, meaning that states were regarded as homogenous enti-
ties with well-ordered preferences and utility functions. Furthermore, and despite
wide acknowledgement that this is not the case in reality, all states according to
the liberal institutionalists’ approach were seen as equal units. By entrenching
these assumptions, neoliberal institutionalists succeeded in endorsing positivism
as the dominant epistemological approach to regime analysis (Waltz 1979; Keo-
hane 1984; cf. Viotti and Kauppi 1987: 519; Mansbach and Ferguson 1987: 558;
Mantle 1999: 89; Buzan and Little 2001: 3; Vogler 2003: 25-27). Regimes then
became conceptualized merely ‘as intervening variables standing between basic
causal factors on the one hand and outcomes and behavior on the other hand’
(Krasner 1983b: 1). This ‘contractual’ perspective of regimes (Hansenclever et al.
1997: 45) implied that institutional arrangements merely provide the means for
interest seeking agents to search for optimal solutions to international issues when
individual action fails to ‘secure Pareto-optimal outcomes’ (Krasner 1983b: 2).

The general impact of this approach on the study of environmental regimes was
that the overriding concern became that of the effectiveness of regimes, promoted,
as Bernstein (2001: 3) puts it, on the ‘quest to design better institutions to manage
the Earth’s resources or to respond to immediate and pressing problems’. The
concern, then, was the search for order and how to avoid suboptimal outcomes
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as questions of justice became completely relegated to the background (Vogler
2000: 22).

More recently, however, a body of works (usually gathered under the broad
banner of constructivism) has emerged to challenge the dominant neoliberal in-
stitutionalists’ assumptions and approaches to regime analysis, spurred on, as it
were, by a series of observable phenomena in the development and operation of
multilateral environmental regimes (Kratochwil 1989; Onuf 1989; Franck 1990,
1995; Young 1994; Ruggie 1993; Litfin 1993; Vogler 2003). The main project was
to recapture the sociological dimension of regimes, that is to show that regimes
are social phenomena characterized not only by self-interested actions but also by
genuine efforts to organize the planet on the basis of shared intuitions and inten-
tionality. It was also to emphasize the ‘intersubjective quality’ of regimes, which
refers to the fact that regimes are not simply intervening variables, standing ‘out
there’ between the otherwise normal activities of states and outcomes, but they
form part of the social life — both shaping and being shaped by the identity of the
actors. This understanding is clearly possible only by according a special place to
the role and influence of ideas, norms and values in regimes.

But although constructivist approaches represented an important corrective to
the rationalistic and positivistic approaches to regimes, they failed to concern
themselves more directly with moral and ethical issues in regimes. At the same
time, while generating an ample understanding of the ways in which different
norms and ideas are constructed and contested in the process of regime develop-
ment (e.g. Litfin 1993), they failed, in the words of Steven Bernstein, ‘to address
the prior question of which norms get promoted or prevail in the first place’ (Bern-
stein 2001: 3; cf. Dyer 1989; Bernstein 2000: 465). Constructivist accounts of
international regime development provide important insights into how language
and discourse are used to construct social reality but they cannot, or at least do
not, tell us much about the content of regimes in terms of which set of norms
prevails, why they do and what sublime interest they serve. Helpful as the ap-
proach is in emphasizing the sociological and normative dimension of regimes,
it runs the significant risk of deprecating the role of power and material structure.
Further, because constructivism does not concern itself with the underlying order,
the crucial point about teleology raised by Vogler is largely sidestepped. The risk
is that plenty of effort is devoted to explaining concepts and deconstructing texts
while precious little effort is devoted to an assessment of the goal that co-opera-
tion is, or ought to be, pursuing.

The foregoing analysis and discussions suggest that international environ-
mental regime development is significantly characterized by a complex interplay
between different sets of norms, ideas and values (contra rationalism). The most
significant are, on the one hand, the norm of distributive equity, which draws its
force from the critical tacit understanding among international actors and the more
explicit recognition accorded to it in the paradigm of global sustainability and, on
the other hand, the economic norms associated with the hegemonic neoliberal
philosophy. The analysis equally indicates that, although this value conflict is not
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without serious impact, it is the norms associated with the political economic he-
gemonic doctrine that are mostly favoured to come out on top. The insights gained
from Gramscian accounts of the nature and mode of the operation of hegemonic
ideology are important in that they help us to transcend the determinism associ-
ated with historic materialism and the utopianism that sometimes characterizes
normative and idealistic accounts of the international system. We see that inter-
national politics, contrary to what realists would have us believe, are not beyond
the pale of moral arguments, even though the forces of these arguments remain
seriously circumscribed. A combination of Gramscian and constructivist perspec-
tives performs well because we can at once appreciate the crucial role of structure
and the ways in which power can be implicated in social relations without losing
sight of the role of agency and the ability of well-articulated moral discourses to
challenge and sometimes upset the dominant order.

Conclusion

Neoliberalism is not only a political economic concept but also an environmental
project. It is an environmental project to the extent that many of its core features
have direct implications for human relations with nature. These include distinc-
tive modes of resource appropriation and property rights. Although neoliberalism
has proved very resilient and highly adaptable, the philosophy remains unable
to countenance the radical normative prescriptions embedded in the concept of
global environmental sustainability. In particular, neoliberalism cannot deliver
on the distributive demand of sustainability especially within the context of the
developed and the developing countries. The ecological modernization discourse
represents a very powerful handmaiden of the neoliberal project. Its appeal is
closely connected to the promise to simultaneously deliver on both economic
growth and environmental protection. It transpires, however, on a closer read-
ing, that the ecological modernization discourse rests on three narratives, all of
which operate on questionable assumptions. It is not reasonable to expect that
the long-term goals of sustainability can be achieved by the means of neoliberal
environmental governance.



10 Conclusions

I have attempted to examine the way that ideas of justice feature both implicitly
and explicitly in the course of the development and operation of global environ-
mental regimes. The project was prompted by a noticeable rhetorical inflation of
justice in international environmental governance circles and relevant academic
literature. The broad aim, therefore, was to understand the nature of the global
environmental justice discourse that has developed steadily since the first United
Nations Conference on the Law of the Sea and to indicate the impacts, pros-
pects and limitations of this discourse on general interstate relations, but espe-
cially within the context of international co-operation for global environmental
management and North—South equity. The specific aims were: (i) to identify the
particular notions of justice that underlie core environmental policies and the in-
terests they privilege, and to assess the degree of compatibility between such pre-
vailing notions of justice and the concept of sustainable development; and (ii) to
highlight the inadequacies of the main approaches to regime analysis as a means
of accounting for the ethical dimensions of institutions for global environmental
governance.

Demands for justice in international relations are not in themselves new. One
need only think of the anti-colonial movements of the early and mid-twentieth
century, the debates surrounding the UN Universal Declaration of Human Rights
and the aspirations for just and equitable international economic relations canon-
ized in the formal proposal for a New International Economic Order (NIEO) by
the group of developing nations (G-77) in 1973. However, this work demonstrates
that it is contemporary concern over drastic changes in the global environment that
has provided the impetus for the most recent intense and widespread academic
engagement with intragenerational equity and the wider ethical issues associated
with interstate relations and global institutional governance (Low and Gleeson
2001: 2). This concern for justice in the international relations of the environment
has been fuelled by a number of other developments, including socio-economic
globalization, deepening levels of independence among states, an increase in
disparities of wealth and the awareness of these disparities, a general rise in the
appreciation of the concept of a global community, and the peculiar nature of
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environmental problems, which, among others, demand an unusual degree of col-
lective action.

This work finds that demands for global environmental justice arise at various
points but mainly take the shape of: (i) contestations for equal access to common
property resources; (ii) demands for equitable and fairer representation in global
environmental decision-making circles; (iii) clamour for a fairer international
economic structure and policies; (iv) claims of rights to certain basic environmen-
tal goods such as land and clean water; and (v) demands for compensation arising
from historical injustices, especially in relation to the past use of commonly owned
resources. For the most part, the demands for greater justice in international co-op-
eration for global environmental management arise from the political South who
believe that ‘the current concern with environmental issues has emerged out of the
problems experienced by the industrially advanced countries whereas the most
important aspect of the problems which afflict the environment of the majority of
mankind is that of under development’ (Founex Report 1971: 1). An increasingly
important dimension of the global environmental justice discourse is the protests
by indigenous communities against violent removals from their ancestral lands
and the attendant denial of access to contiguous and proximate natural resources.
However, this book equally demonstrates that the political North also appeals to
the need for justice. They question the fairness of the demand that they should take
responsibility for historical injustices and also attempt to show how the revision
of international policies in the ways suggested by the developing countries could
harm their own development or force them to bear a disproportionate burden of
international environmental co-operation.

A major result of these contestations over justice is that regime texts and poli-
cies are characterized by a contradictory dialectic corresponding to different vi-
sions of a just and equitable international society. The nature of the tension arising
from these contestations was seen to be particularly intractable for at least four
main reasons. The first is that there are no overarching theories of international
distributive justice to which actors may readily appeal. Although the theorization
of international justice is one of the fastest growing aspects of moral and political
philosophy, there remains much to be done in terms of identifying how proposed
principles of justice might be adapted to overcome the peculiar challenges associ-
ated with the sovereignty-based structure of the international system. This un-
dertheorization of the concept of international distributive justice not only means
that parties usually rely on bits and pieces of ‘local’ theories of justice in their
arguments but also results in a situation in which the ideas of justice as canvassed
by parties are mostly ad hoc, contingent and fragmented. Accordingly, although
parties often commit to pursue justice in the text of regimes, the negotiations of
the substantive policies are usually marked by a clash of competing principles
arising from varying ideas of justice. The second is that, although the commitment
to the pursuit of global sustainable development is fairly well established, there
are still dissensions on what represents the best approach to solving the problem
of global poverty. The third point is that, in the absence of a global government
or supranational authority, there is no global distributor of resources who has
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the power to determine or impose a particular distribution of rights and benefits.
The fourth and related point is that, despite growing levels of political and so-
cio-economic interdependence, there remain varying visions of the international
community and different senses of solidarity and the common good. Despite these
difficulties, the analysis strongly indicates, as is already evident from what has
been said so far, that questions of justice have become a prominent part of the
attempts by the international community to respond to the drastic changes in the
global environment and the general issues that have arisen at the junction between
global environmental protection and the economic development of states. Further,
with concepts like per capita emissions and the statistical value of life becoming
regular terminologies in international decision-making circles, there is little doubt
that questions of justice will become even more critical and central in international
co-operative efforts towards sustainability in the twenty-first century.

There is a certain hazard in generalization, but the empirical materials cov-
ered in this work indicate that, for the most part, the developing countries prefer
and seek to promote a more solidarist conception of the international community
along with egalitarian ideas of justice in the policies of environmental regimes,
whereas the developed industrialized countries tend to promote sovereign-based
approaches to global environmental problems along with economic (neoliberal)
ideas of justice. A study of the convention texts and policies of three contempo-
rary global environmental agreements shows that both approaches exert some
influence on the character and functions of regimes.

The aspirations for global equity and distributional justice by the poor develop-
ing countries have given rise to concepts such as the common heritage of man-
kind (Third United Nations Conference on the Law of the Sea; UNCLOS I1I), the
non-discrimination principle (Basel Convention) and the common but differenti-
ated responsibility principle (United Nations Framework Convention on Climate
Change; UNFCCC) in regime texts. In addition, the analysis demonstrates that
there have been some significant procedural changes aimed at accommodating
the desire for a more equitable representation by the South in global environ-
mental decision-making circles. These adjustments were particularly noticeable
with respect to the Law of the Sea treaty and the Convention on Climate Change.
At the same time, texts of regimes frequently contain explicit commitments to
distributional justice and the necessity of giving attention to the needs of the poor
and vulnerable groups, as well as the notion that individuals have certain rights
and privileges with respect to environmental quality and access to global environ-
mental resources.

However, this research demonstrates that, for the most part, it is the libertarian
ideas of justice advocated by the rich industrialized countries that underpin the
core policies of most of the global environmental regimes studied. For example,
the need for equitable international economic relations, and even the need to use
the 1982 Law of the Sea as a means of addressing wider issues of international
justice, were both stressed in the preamble of UNCLOS III. But after more than
10 years of negotiation, the Law of the Sea treaty approved the nationalization
and ‘enclosure’ of over 36 per cent of the ocean space, about 90 per cent of the
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living resources it contains and about an equivalent percentage of its extractable
mineral resources (Sanger 1986: 64; Pontercorvo 1988: 229; Friedheim 1993:
113). Moreover, key players in industrialized countries, led by the USA and the
UK, repudiated the common heritage of mankind principle and the seabed regime
in which it was designed to apply. For all of its intuitive appeal, they saw the
common heritage of mankind principle as another attempt to legitimize socialism
in the international economic order, in some quarters describing the concept as
nothing but ‘declaring a right to steal’ (US Senate, Subcommittee on 1982 Law
of the Sea).

In the wake of the scandalous dumping of hazardous wastes on the poor devel-
oping countries by waste brokers from the industrialized countries, the develop-
ing countries sought to highlight the link between these scandalous deals and
the endemic inequities in the international political economy. Accordingly, they
sought a regime that would ban all such waste trade deals, introduce fairer rules
of trade and impose relevant restrictions on the manufacturers of toxic wastes
globally. But the developed countries saw the proposal for a ban on toxic waste
dumping in developing countries as a violation of free trade and an incursion on
personal liberties and freedom. They argued that toxic wastes are products whose
value and movement should be determined on the basis of supply and demand.
It eventually took the threat of mass voting in subsequent Conference of Parties
meetings to secure a ban, which is yet to come into force.

The issue of climate change resurrected age-old problems of international jus-
tice, including the issue of historical domination. The character of the problem
was widely acknowledged as one in which ‘the central ethical issue . . . involves
the rich imposing risks upon the poorer and more vulnerable’ (Grubb 1995:
467-468). Further, the scope of the problem was admitted as having the potential
to ‘intensify and alter existing disparities of power and wealth both between and
within countries’ (Paterson 1996b: 11). But despite the fact that parties to the
Climate Change Convention recognized the need to make international equity the
touchstone of response strategies [Article 3 (1)], the core policies of the Conven-
tion, at the insistence of the developed country parties, ended up as a complicated
set of programmes that gave the rich states and the big corporations rights to
buy and sell emission units even in the developing countries. Not satisfied with
this, the USA has continued to insist that international justice demands that the
developing countries, in the midst of their poverty, must commit to ‘meaningful’
emission reduction programmes.

These points reveal a great deal about the lineaments of the interpretations of
justice that prevail in global environmental regimes. The rich industrialized coun-
tries often favour the idea of justice as property rights or justice as self-interested
reciprocity, both of which consider people to be entitled to their market-allocated
share of wealth irrespective of the degree of want or poverty surrounding them
(Nozick 1974: 238; Gauthier 1986). According to these libertarian interpretations
of justice, the market is regarded as inherently just and capable of efficiently dis-
tributing costs and benefits such that state interventions are viewed not only as
unnecessary but also, in fact, as violations of people’s individual rights to liberty
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(Nozick 1974: ix; Hayek 1976: 68—71). It was shown that, although these ideas of
justice were not designed in their original formulations to apply between states,
they are nevertheless promoted in environmental regimes by the North mainly
because of their close ‘fit” with the dominant neoliberal politico-economic ide-
ology. This book demonstrates that the rich industrialized countries, who have
commanding roles in the international political economy, tend to favour these
neoliberal ideas of justice because they help them retain their leverage over the
developing countries and ensure that global co-operation towards sustainability
does not radically upset some of the core values to which the ruling blocs in these
societies are committed.

The developed countries often defend these ideas of justice by arguing that
they ultimately ensure prosperity for all states, even if, initially, some states might
have to struggle (Bhagwati 1993). They propose that there is no alternative to
the free market but rather that the free market brings about economic prosperity,
which in turn enables states to take good care of the environment such that the
free market is positively linked with environmental sustainability (GATT 1992b;
Bhagwati 1993). It was not within the scope of this research to investigate these
claims in detail but the book calls attention to figures from the United Nations
Human Development Report (2004) which clearly indicate that the forceful inte-
gration of the majority of states into a single global economy has not produced the
kind of prosperity prophesied by Western economists and international financial
institutions such as the International Monetary Fund and the World Bank. For
example, this report reveals, among other provoking figures, that the industrial-
ized countries, with 25 per cent of the world’s population, consume about 78 per
cent of the global natural resources and account for over 76 per cent of the global
consumption expenditure, whilst the degree of poverty has increased in the de-
veloping countries in the last 5 years. There is therefore a serious doubt about
the validity of the reasons advanced for the promotion of these ideas of justice in
regime policies.

In fact, by confronting the core ideas of the two neoliberal ideas of justice
with the normative essence of sustainable development as articulated in the 1987
World Commission on Environment and Development (the Brundtland Report,
Our Common Future; WCED 1987), this book finds that it is extremely difficult
to achieve global sustainable development on the basis of these ideas of justice.
The analysis revealed four major areas of incompatibility between the neoliberal
interpretations of justice and the ethical requirements of sustainable development.
First, whereas the concept of sustainable development requires the establishment
of rules and institutions ‘that seek to embody some notions of common good for
the planet as a whole’ (Hurrell and Kingsbury 1992: 6), the neoliberal interpreta-
tions of justice build on heterogeneity in the conceptions of the good life. Second,
whereas the concept of sustainable development entails ‘changes in the legal and
institutional frameworks [that will enable states] to enforce the common interest’
(WCED 1987: 63), the neoliberal ideas of justice sanction the neutrality of states
and /aissez-faire politics. Third, although the Brundtland Report is clear that the
concept of sustainable development requires the use of redistributive taxes and the
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direct transfer of resources from the North to the South to meet the needs of the
majority of the global population (WCED 1987: 3, 6, 47), the neoliberal concep-
tions of justice prohibit such transfers on the basis that they violate the rights that
people have to their property (Nozick 1974: 238). And fourth, neoliberal ideas of
justice approve of the enclosure of commonly owned natural recourses, conceiv-
ing of such acts of enclosure as the only way to avoid the ultimate degradation
of the commons, whereas the concept of sustainable development entails faith in
collective ownership and management of global resources. Overall, the research
demonstrates that neither the Southern quest for greater economic parity with
the North nor the wider objective of global environmental sustainability can be
readily achieved under the prevailing approaches to sustainable development and
international environmental co-operation.

The greatest curiosity of these contestations over justice in regime develop-
ment, however, is the fact that mainstream approaches to regime analysis continue
to underappreciate their import as well as the general consequences of the norma-
tive dimensions of institutions for global environmental governance. The research
demonstrates that proponents of the neorealist and the neoliberal institutionalist
approaches to regime analysis continue to debate the question of whether moral
values are applicable or inapplicable to interstate institutions — a question that for
all intents and purposes has become redundant and anachronistic. Accordingly, the
book ends with a normative critique of the orthodox approaches to regime analy-
sis and finds their positivist methods and epistemologies to be grossly inadequate
as a means of capturing the prospects and limitations of the increasing aspirations
for international distributive justice within the context of sustainability in general
and in the operation of multilateral environmental regimes in particular.

Policy debates

The most prominent implication of this work in terms of the study of interna-
tional relations is that it underscores the importance of values and norms in re-
gime development. The analysis demonstrates that a great deal of the dynamics
of regime construction can be accounted for by focusing on the contestations for
environmental justice, that is the distribution of environmental benefits and bur-
dens within the global community. These contestations were shown as already
exerting significant effects on the language of state actors and other entities in the
international arena, especially in terms of how they justify their positions on given
environmental issues and policies. It has also been shown that these contestations
for justice affect parties’ bargaining postures, the rules of procedure, the choice of
bargaining environment and the acceptability of substantive policies.

Despite the fact that parties often take different views of what constitutes jus-
tice, and notwithstanding the ample evidence regarding the role of the balance of
power and self-interests in the rules and operation of regimes, the current position
nevertheless represents an enormous improvement on orthodox conceptions and
frameworks in which interstate relations were held as being beyond the limits of
morality (Morgenthau 1956; Waltz 1979; Keohane 1984). As most of the con-
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troversies arise more from how justice or sustainability may be operationalized
rather than from the denial of their significance, the strongest impression one gets
is that explicit debates are required to build a stronger international consensus
regarding the notion of global distributional justice. This implies that the current
situation in which little or nothing exists in terms of comprehensive and robust
theories of international justice needs to be urgently addressed. There is a need
for political philosophers to theorize the concept of international distributional
justice more extensively and, in particular, to address the specific question of
how the concern over development and global environmental protection can be
equitably addressed, taking care to balance the arguments and views of the dif-
ferent sections. At the same time, international relations scholars need to begin to
de-emphasize the domestic/international split by giving more attention to the op-
portunities and challenges inherent in the increasingly dynamic socio-economic
globalization.

Regimes are by no means epiphenomena, as scholars within the realist school
are wont to suggest (Gilpin 1987; Grieco 1988a, 1988b); however, they also do
not lead to mutually satisfying co-operation, as neoliberal institutionalists often
suggest (Young 1989a: 199). For example, although the influence of the USA and
the superior bargaining power of the developed countries are not in doubt, the
ability of the South to extract important concessions, especially when they act as
a strong coalition, is equally remarkable (Vogler 2000). Also remarkable is the
fact that, in extracting these concessions, the South often relies mainly on pure
moral arguments. This suggests that regimes have a constitutive dimension and
are better conceived as being part of the efforts by the international community
to organize underlying shared values to enhance human welfare and preserve the
global environment (Ruggie 1993; Vogler 2003). But given that these co-opera-
tive efforts take place under an ethico-political and economic climate that predi-
cates sustainability ‘on the promotion and maintenance of liberal economic order’
(Bernstein 2001: 4), states often find themselves fighting to secure justice and
environmental protection from a rather difficult angle. Hence, apart from explicit
debates on the concept of international justice, there is also the need to encourage
a more rigorous discourse on the value structure and norm context within which
regimes are developed. In the absence of these debates and possible increased
international consensus, there is little to suggest that the concept of ‘equity’ will
ultimately prove to be a useful strategic resource for the political South in the
counter-hegemonic project of securing global environmental justice.



Notes

1 Introduction

1 The other three preconditions identified by Rowlands are ‘economic cost, scientific
consensus and presence of commonalities’.

2 Scholars of international politics of the environment frequently make use of the typol-
ogy that differentiates global environmental problems into three areas: (i) manage-
ment of global commons (e.g. UNCLOS); (ii) transboundary pollution (e.g. Basel);
and (iii) local issues with cumulative impact on the global environment (e.g. climate
change) (Haas et al. 1993; Young 1994; O’Neill 1998).

2 Regimes as a medium for international distributive justice

1 Although the concept of unlimited sovereignty over natural resources remains the
cornerstone of international customary law, there are still many cases in which the
policies of international regimes place some limitation on this jurisdiction. The Con-
vention on the International Trading on Endangered Species (CITES) and the Con-
vention on Biological Diversity (CBD) are but two examples.

2 There is no space to discuss the several hundreds of bilateral and regional environ-
mental agreements that fall under this category. The discussion focuses on a few
prominent global regimes.

3 Most states made several property rights claims during UNCLOS III on the basis of
the argument that securing such exclusive rights is crucial in helping them to meet
their responsibilities for providing for the welfare of their citizens. One notable exam-
ple was the intense debates that occurred between the coastal states and neighbouring
landlocked and ‘geographically disadvantaged states’ about property rights over liv-
ing marine resources in the exclusive economic zone (EEZ). UNCLOS III eventually
legislated that geographically disadvantaged or landlocked states should be granted
the right to share the living marine resources within the EEZ of neighbouring coastal
states on the basis of equity and sustainable utilization (UNCLOS I1I, Article 65).

4 It was formerly proclaimed that these resources were the common heritage of man-
kind — a proclamation that put them in the same category as the seabed, beyond the
jurisdiction of states. The developed countries, however, rejected this wording, choos-
ing instead the concept of common concern for humankind.

5 These figures represent the average amount of waste dumped annually in the sea by
contracting parties to the Convention. Figures taken from the official web page of
MARPOL.

6 The Convention recognizes these arguments and demands as valid. Accordingly, it
grants in Article 13.5 of the 1996 London Protocol that the interests and capabilities
of developing states be taken into consideration. The Convention subsequently makes
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provision for access to and transfer of environmentally sound technology to develop-
ing countries on ‘favourable terms, including on concessional and preferential terms,
as mutually agreed’.

7 The USA continues to oppose the right to sustainable development. It entered a res-
ervation to this right before signing the Rio Declaration saying that it needed more
clarification on its meaning.

3 Towards a theory of global environmental justice

1 The task of evaluating how the dominant ideas of justice in regimes fit with the basic
understanding of sustainability is reserved until Chapter 8 (after the empirical analy-
sis).

2 Alot of works have been devoted to developing conceptions of global justice in recent
times (cf. Sen 1999; Pogge 1998, 2001; Caney 2001, 2005). However, most of these
works still take the ideas of justice discussed in this chapter as their basic starting
point.

3 For the most part, Dobson does not address the issue of international environmental
justice. His focus, rather, is on justice within state boundaries. Also, although Dobson
is interested in providing an account of the relationship between the various dimen-
sions of the environmental sustainability discourse and the principles of social justice,
my account is far more circumscribed as I focus mainly on North—South justice within
negotiated regimes.

4 Not all environmentalists are excited about the notion of global community. There are
many environmentalists who express a preference for bioregionalism or what Woodin
and Lucas (2004: 3) call ‘economic localization’; however, even these environmental-
ists do not oppose, at least explicitly, the notion of international justice, at least not on
conceptual grounds as communitarians do.

5 Frost (2001) articulates seven key points for and against the notion of international
justice but I have discussed five main points here, choosing to combine some distinct
categories into one.

6 Again, it is worth bearing in mind that this book is clearly based on the assumption
that issues of justice are already an important aspect of global environmental institu-
tions and that regime policies currently affect the degree of inequity both between and
within countries. [ have presented arguments in the previous sections that I feel suffi-
ciently justify this assertion. But although descriptive arguments occupy an important
place in the case for justice in global regimes, conceptual arguments are by no means
less important.

4 Managing a global commons

1 This was the way that Tommy T. B. Koh of Singapore, the President of UNCLOS
111, described the Convention at the final session of the conference in Montego Bay,
Jamaica, on 11 December 1982.

2 Active negotiations for UNCLOS III started in December 1973 in Caracas, Venezuela.
The Convention was eventually opened for signature in Jamaica in September 1982.
However, the build-up to the conference began in 1968 with the setting up of the
Committee for the Peaceful Uses of the Ocean Floor and High Sea Beyond National
Jurisdictions, which eventually acted as the Preparatory Commission for UNCLOS III
(UN Doc. SEA/MB/2).

3 Some of these issues had been addressed with varying degrees of success in UNCLOS
I and II. However, in the light of the equity issues that gave rise to UNCLOS III
and the context under which it was negotiated, almost all agreements in the previous
conventions were radically revised so that the view expressed in some quarters that
UNCLOS III was merely a codification of existing practices in international relations
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remains factually incorrect (for details on this argument see Zuleta 1983; Koh 1983;
Amerasinghe 1985).

On 25 February 2004 the US Senate Foreign Relations Committee voted unanimously
(19:0) in favour of US ratification but the entire Senate is yet to vote on this treaty.
This is not a proposal to account for the development of the complex processes that
led to the ocean regime — a task that would call for a separate volume. There are many
rich accounts on the origin and development of the law of the sea, which are far too
numerous to list here. But, although some background knowledge is assumed, serious
attempts have equally been made to present core issues in an accessible manner. This
of course carries the risk of oversimplification but seems to me the only way to negoti-
ate the tension.

UNGA Res (XXIV) 1967; UNGA Res 2749 (XXV) of 17 December 1970; UNGA
Res 2750 (XXV) (C and B); UNGA Res 3067 (XXVIII) 1973.

Some authors emphasize the use of informal negotiating committees and issue-spe-
cific negotiating groups; the informal institution of the President’s ‘collegium’, the
body of principal officers of the conference that acted in an advisory capacity to the
President; and the use of Informal Composite Negotiating Text (ICNT) rather than a
text drafted by a select team of ‘experts’ as the basis of negotiations.

Conference Chairman Hamilton Shirley Amerasinghe (Sri Lanka), who upon his
death on 4 December 1980 was replaced by Tommy T. B. Koh (Singapore). First
Committee Chairman: P. B. Engo (United Republic of Cameroon). Vice-Chairmen:
the representatives of Brazil, the German Democratic Republic and Japan. Second
Committee Chairman: Andres Aguilar (Venezuela). Vice-Chairmen: the representa-
tives of Czechoslovakia, Kenya and Turkey. Third Committee Chairman: Alexander
Yaankov (Bulgaria). Vice-Chairmen: the representatives of Colombia, Cyprus and the
Federal Republic of Germany.

See Law of the Sea hearings before the Subcommittee on Oceanography and the
Committee on Merchant Marine and Fisheries on the status of the Law of the Sea
treaty negotiations, 97th Congress, 1st and 2nd Sess. 20-21; Garry Knight statement
(1982).

The United Nations, through various research commissions, attempted to investigate
some of these issues in detail prior to the Conference so as to reduce speculations and
disagreements. (See, for example, UN Doc. A/CONF.62/25, ‘Economic Implications
of Seabed Mineral Development in the International Area’ and Project CCSP-1/TG.1,
‘Seabed Investigations for Manganese Nodules on the Deep Submarine Shelf on East
of Tonga Platform’). However, it appears that states took their positions without much
reference to these findings. When they were used, states focused on different sections
and drew different conclusions to suit their preferred positions.

One outstanding achievement of UNCLOS III was the settlement of the question of
the breadth of the territorial seas, which had been attempted without success in UNC-
LOS I and II (Churchill and Lowe 1988: 66—67). Parts 11 to IV of the Convention text
are devoted to the limits of the territorial sea together with closely related issues such
as rights of passage and the status of the archipelagic waters.

Early claims included the length of a cannon shot; the range that a ship could travel
in a relatively short time; 4 nautical miles (proposed by the Scandinavian League in
1598); and the ability to control, which simply states that a coastal state can maintain
rights over as much sea as it is able to control. (For details see, among others, Buck
1998 and Churchill and Lowe 1988).

The USSR had consistently rejected the 3-nautical mile limit and insisted instead that
it would continue to enforce its sovereignty up to 12 nautical miles from its coast.
Norway and Spain equally continued to assert 4 and 6 nautical miles, respectively, as
the limits of their territorial seas (Buck 1998).

Proclamation by President Truman of 28 September 1945 on the ‘Policy of the United
States with Respect to the Natural Resources of the Subsoil and Seabed of the Conti-
nental Shelf’, Department of State Bulletin 13: 327.
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Sanger (1986: 64-65) observes that it was the rich countries that benefited the most
from the EEZ. Of the 14 countries with the largest EEZ, 11 are developed countries.
For statistics and a view of how African countries fare in terms of benefiting from the
EEZ and CS regimes, see Egede (2004).

It is difficult to see the gesture made in the protection of the marine environment
as anything other than a rudimentary framework. Committee III, which dealt with
sea pollution, was the first to announce that it had achieved agreement over all of
the issues allocated to it. This ease betrayed as cogent the fears entertained from the
beginning that ‘the protection and preservation of the marine environment was of
peripheral interest to the negotiating states’ (Ramakrishna 1990: 432). In the end, as a
gesture of equity, Part XII legitimized differential pollution standards for the develop-
ing countries, it set no clear enforcement procedures and admitted that states could
pollute the ocean in line with ‘their social and economic needs’ [Article 207 (4)].

5 The global waste management regime

1

EENIVS)

10

11

The Basel Convention is not the only global treaty concerned with the regulation of
movement and disposal of wastes and dangerous goods. The International Maritime
Organization (IMO) and The International Programme on Chemical Safety are only
two of the other regimes whose objectives overlap with those of Basel. But the Basel
Convention is generally regarded as the most elaborate and comprehensive at dealing
with hazardous and other wastes. For detailed arguments on why the Basel Convention
acts as an umbrella for the global waste management regime, see Kummer (1995).
There are a lot of assumptions made concerning the reader’s knowledge about the
Basel Convention. The aim here is not to ‘tell every story’ of Basel, although key
events are presented. The ethical analysis concentrates mainly on key policies and
texts. An overview of the Convention can be obtained by consulting many excellent
basic texts too numerous to cite here.
www.basel.int/meetings/sbc/workdoc.manual.html.Introductions.

These meetings were attended by representatives from about 80 countries and about
50 non-governmental organizations, who also participated in the debates.

This analysis is not based on the original Basel text alone. The text of the Basel Proto-
col on Liability and Compensation for Damage Resulting from Transboundary Move-
ments of Hazardous Wastes and their Disposal is also utilized. The decision to focus
on this text stems from the prominent role it played in establishing environmental
rights for victims of transboundary waste movements.

OAU Council of Ministers Resolution on Dumping of Nuclear and Industrial Waste
in Africa, 23 May 1988, [CM/Re. 1153(XLVII], reproduced in International Legal
Materials 28, 567 (1989).

UNCHR resolution 1989/42 of 6 March 1989.

The other channels advocated in Article 20 of the Convention include ‘through nego-
tiation or any other means of their own choice’ and through an arbitration panel.
There have been some changes in this regard as the regime has started to focus on
the concept of environmentally sound management (ESM) of waste. This concept
emphasizes waste reduction at the point of production.

This view is not entirely novel. It already has a relatively strong place in the concepts
of integrated product approach (IPA), life cycle assessment (LCA), and product-ori-
ented environmental management systems (POEMS). These terms emphasize ‘system
thinking’, a belief that the true assessment of the environmental impact of a product
must include what happens at the extraction, transportation of raw materials, produc-
tion, use and disposal stages of its ‘life span’. This logic is hardly noticeable in politi-
cal analyses of international environmental regimes.

The Cairo Guidelines were adopted in the 14th Session of UNEP’s Governing Coun-
cil Meeting through decision 14/30 of 17 June 1987. The guidelines were articulated
by the ad hoc working group of experts on the environmentally sound management
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of hazardous wastes set up by the Governing Council through decision 10/24 of
May 1982. The Cairo Guidelines set out in broad terms the principles of good waste
management, stressing careful handling and minimization of waste production, clean
technology and a critical approach to consumption. The Cairo Guidelines are thus
the most related works of UNEP on hazardous waste. I have mentioned that other ef-
forts towards a more effective hazardous waste management regime (including Basel)
would have built upon these guidelines were it not for the political circumstances
surrounding their emergence. The Cairo Guidelines did not get a single mention in all
of the Basel texts.

Paragraph 4 reads ‘convinced that parties should take necessary measures to ensure
that the management of hazardous wastes and other wastes including their transbound-
ary movement and deposal is consistent with the protection of human health and the
environment whatever the place of disposal’.

This is the language used in many mega-environmental treaties in which all humans
are lumped together and abstracted from states in ways that roughly correspond to a
global community affirming a set of underlying values and ‘rights” which they expect
to be dispensed by states acting in close co-operation with one another and through ap-
propriate international regimes. See for a few examples the Johannesburg Declaration
on Sustainable Development; UNGA resolution A/RES/43/212 of 20 December 1988
on the Responsibility of States for the Protection of the Environment; UN resolution
on the Prevention of the Illegal International Traffic in, and Dumping and Resulting
Accumulation of, Toxic and Dangerous Products and Wastes Affecting Developing
Countries in Particular; and UNGA resolution A/RES/44/224 of 22 December 1989
on International Co-operation in the Field of the Environment.

Montgomery actually differentiates between what he calls the perfunctory and the
substantive rules. The perfunctory rules touch on subjects such as accession, ratifica-
tion, entry into force, right to vote, convention of COPs, amendments, establishment
of other agencies and ad hoc committees. In their third COP, parties to the Basel
Convention amended the Convention to include a ban on the movement of hazardous
wastes from the OECD to the non-OECD countries. Although this ban is yet to come
into force, it qualifies as one of the substantive rules of the Basel Convention accord-
ing to Montgomery’s model.

Even up to the present date, a Japanese bilateral aid agency called 2KR continues to
ship several tonnes of outdated pesticides to different African countries on a yearly
basis. A key feature of this scheme is that recipient countries are required to accumu-
late a counterpart fund through the sales of 2KR products [2KR Monitoring Network,
Tokyo, Japan (www.paw.hi-ho.ne.jp/kr2-net/)].

The FAO and WHO estimate that 30 per cent of pesticides sold annually to developing
countries — worth US$900 million in the year 2000 — fail to meet international stand-
ards and are often mislabelled or entirely unmarked. The same report also indicates
that it will take about US$250 million to clean up the contaminated sites in Africa,
some of which are in people’s backyards or within walking distances of homes and
pastures (UN Africa Recovery from FAO data, 2001, reprinted in Africa Recovery, 15,
9-14,2001).

Section 34 (3) of the Environmental Protection Act 1990, Section 5 (3) of the Waste
and Contaminated Land (Northern Ireland) Order 1997 and Section 54 of the Envi-
ronmental Protection Act 1990 in Scotland.

What has been said should not be read to mean that the doctrine of the intrinsic
value of nature is reductively one and the same as the ethic of care as expounded
by eco-feminists. Indeed, I am deeply aware that there are many areas of intense
disagreement between these two approaches. However, I consider that quite a number
of these aspects are simply overdrawn (as some of the leading eco-feminists admit).
In particular, it is also important to note that they do not necessarily promote radically
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opposing policies in terms of distributional justice at the global level. Indeed, either
or both can lead to the compromise of legitimate human needs when pursued to the
extreme. For a constructive connection between the two narratives see Shiva (1988).
For accounts that seek to portray these two narratives as irreconcilably different, see,
among others, Plumwood (1993).

Strategic Plan for the Implementation of the Basel Convention: Introduction. Can be
accessed by visiting the official website and following the links. www.basel.int/meet-
ings/cop/cop6/StPlan.doc.

Article 11 stated that all such bilateral, multilateral or regional agreements should be
at least equal to or stronger than the provisions of the Basel Convention.

6 Protecting the global atmosphere

1

2

The First International Meteorological Conference was held on 23 August 1853 in
Brussels (Weiss 1975: 809; Paterson 1996b: 18).

Statistics show that over 60 per cent of the anthropogenic greenhouse gas emissions
that states are concerned with emanate from the industrialized countries. The gap is
such that an average US citizen emits about 6 tonnes of carbon per year compared
with an average Indian citizen who emits less than 0.4 tonnes per year (Grubb 1989;
Grubler and Nakicenovic 1991; Agarwal and Narain 1991; Banuri ef al. 1996).

Joint Paper from the AOSIS at the end of the fifth INC session in New York, February
1992 (paper in file with author).

There has been an increased emphasis on adaptation both in academic and in policy
circles. The UNFCCC in its seventh COP in 2001 approved the preparation of the
National Adaptation Program of Action (NAPA). The programme, which is funded
by the UNFCCC, contains a raft of guidelines and criteria for selecting measures for
enhancing the adaptive capacity of countries.

Principles 6, 7 and 11 of the Rio Declaration (1992), Article 4 (2.a) of the Basel
Convention (1989), Article 207 of UNCLOS (1982), Article 2(2) of the Vienna Con-
vention (1985), etc.

The closest analogies would be the Montreal Protocol and the 1996 Protocol to the
IMO London Convention on Waste Dumping, which allows developing country par-
ties some years of grace and the exemption of complying with specific provisions of
the protocol respectively.

Paragraph 6 of the preambular chapter, Articles 3 (1), 4 (1), 7 (2.b) and 7 (2.c) of the
Convention. Articles 10, 13 (4.c) and 13 (4) of the Kyoto Protocol.

The situation was initially chaotic, especially with the disintegration of the former
USSR. It was not clear what the status of the countries within the former Soviet em-
pire should be. Although some thought that these countries should be classified as
developed countries, others thought that they should be grouped with the developing
countries instead. In the end, the Convention adopted the phrase ‘developed country
parties and other parties included in annex I’. Because these countries in transition
are included with the developed countries in the emission reduction commitments
and following the classification that exists in the Basel Convention and the Montreal
Protocol, it seems safe to suggest that a two-part classification has been adopted by
the international community, the phraseology notwithstanding (Djoghlaf 1994). In
addition, some people feel that China should have a separate status from the develop-
ing countries on the basis of its impressive economic growth and population. The
classification in the Basel Convention, the Montreal Protocol and most recently the
UNFCCC has put paid to these questions even though they are likely to be re-opened
in the not-so-distant future.

Paragraphs 3, 8, 9, 10, 16, 17, 20, 21 and 22 of the preamble (UNFCCC, 1992).
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7 Establishing the core ideas of justice in eco-regimes

1

Neoliberalism is a term that is very commonly used in contemporary scholarly writ-
ings but rarely defined. This is partly because its meaning is commonly assumed and
partly because it is presented in far too many varied and complex forms to be effec-
tively captured by a semiotic definition. I will have more to say on this in Chapter 9.

We have already noted that a general conception of rights does not exist. When Noz-
ick talks about individuals having ‘rights’ he obviously relies on a particular version
of rights, a version of which he is the most vocal proponent. According to Waldron,
Nozick ‘conceives of rights as side constraints — limits on the actions that are morally
available to agents. They are essentially negative in character requiring each agent to
refrain from performing actions of the specified type. They never require anything
other than omission’ (Waldron 1993: 204, italics in the original).

This is the assertion, according to Cohen (1986: 326), that ‘I own myself. I am the
owner of myself, my own master’. Cohen explains that this self-ownership assertion
applies here in the ‘reflexive’ sense, i.e. that what owns and what is owned are one and
the same thing, namely the whole person.

8 Ethics of global sustainability and neoliberal ideas of justice

1

It is common to run into extended and torturous arguments on the level of commen-
surability or substitutability between natural capital and man-made capital (this has
in fact proved a favourable pastime for most ecological economists) or on the exact
limits of growth in the face of technological innovations, which are dangerously silent
about the very spirit of sustainability as it is identified here.

This is somewhat an oversimplification as the Brundtland Report both relates to and
differs from the communitarian positions in more complex ways. For example, like
communitarians, the report also emphasizes social relations, and yet it believes in
international justice in a way that communitarians do not.

It is important to note that the report does not construe development as economic
growth or ‘what poor nations should do to get richer’. It defines development in very
broad terms as ‘what we all do in attempting to improve our lot within our abode’
(WCED 1987: xi). It is to this extent that development approximates to what philoso-
phers would encapsulate as the quest for a meaningful life.

Libertarians of course do talk about the right to life but only in terms of a right not to
be bullied by others. In general, they claim that only negative obligations are justified.
That is to say, as Luper-Foy (1992: 84) puts it, ‘that just behaviour is a matter of not
hindering people in the effort to accomplish their ends, not a matter of helping them
to accomplish their ends’.

Nozick further weakens this proviso in two ways: (i) he says that the proviso is satis-
fied if someone is made worse off in a particular way provided that their position is
improved in another way to counterbalance this worsening; (ii) he later limits his defi-
nition of worse off to mainly material terms. Therefore, ultimately, Nozick’s proviso
on acquisition is not as demanding as that of Locke’s. (cf. Cohen 1986: 324).
Buchanan (1990: 228-240) distinguishes between these two sorts of co-operation us-
ing the ability to contribute as the key variable. In communal schemes, a person’s
entitlement to a piece of land, say, is not dependent on the fact that he has worked the
land. It suffices that he is a member of the community in which the land is located.
On the free-standing scheme, however, a person’s claim to the land or its proceeds
depends on his voluntary involvement in and contributions to the production of the
gains to be shared.

Some other libertarians have attempted to offer Nozick a lifeline. In seeing insu-
perable obstacles in the way of laying a concrete claim to the external world, they
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propose that natural resources be nationalized and that individual nations may then
use such nationalized resources in ways that promote the maximum liberty and well-
being of individual nationals. In this quasi-Nozickian theory of justice, nations would
control resources within their areas of jurisdiction, but property regimes would still
be constructed to provide maximum opportunities for nationals to engage in property
acquisition in ways that reflect their talents, choices and power differentials. They also
attempt to factor in the welfare of future generations by recommending that rights
over natural resources be rented (as opposed to purchased) at the current competitive
value and the funds generated allocated to promoting effective equal opportunities for
a good life for future generations (cf. Vallentyne and Hillel 2000).

8 Here they raise options such as having a ground rule that equalizes the chances of
appropriation for all members; joint management involving the use of trustees; and
bequeathing lapsible and non-transferable property rights, etc.

9 Global justice and neoliberal environmental governance

1 Hajer (1995) actually identifies six core elements of ecological modernization theory,
including: (i) a move from cure to preventive approaches to environmental protection;
(ii) a renewed faith in the role of science and technology; (iii) change from the notion
that environmental protection and economic growth is a zero-sum game to the notion
that it is a positive-sum game; (iv) change from conceptualizing nature as a free good
to conceptualizing it as a public good; (v) shifting the burden of proof to polluters; and
(vi) an increase in public participation.

2 Statement made at the conference on Climate Change in a Post-2012 World held at
Chatham House in June 2006.
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